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UNITED   STATES 

Circuit  and  District  Courts 

iriTH  thk 

Subjects  of  the  Opinions  reported  in  this  Volume. 


FIRST   CIRCUIT. 

HORACE  GRAY,  Associate  Justice  of  the  Supreme  Coukt. 

JOHN  LOWELL,  ttKCOTr  Judqe. 

Admiralty  —  liability  of  schooner  Joiat^tock  oompany  —  fraud  of  di- 

for  supplies — home  port — name  of  rectors — action,  468. 

port  on  stem — master — acting  and  Patent — expiration  of  demurrer,  ?23. 

managing  owner — insurance,  127.  Patent — pergonal  property,  75'^. 

Contempt — power  of  ciurt  to  revoke  Patent — patentability —  improved 

its  orders,  810.                            '  monkcr  wrench,  498. 

Foreign  corporations — power  to  hold  Patent — laches — pending  litigation, 

land  —  deed  —  acknowledgment  —  420. 

estoppel,  73.  Patent  —  infringement  —  Mcond  ac- 

Fraud  on  creditors  —  conveyance  in  tion  for  damages,  258. 

lieu  of  attachment,  237. 

NATHAN  WEBB,  Distbict  Judge,  Maittb. 

DANIEL  CLARK,  District  Judoe,  New  HAMFflanuc. 

Jurisdiction — foreclosure  of  railroad  mortgage — receiver— evidence,  342. 

THOMAS  L.  NELSON,  Distbict  Judob,  Mabsaohdsbtts. 

Eqaitv  pleading — survival  of  liability  Patent  —  reissue  —  sewing-machine, 

for  Dreach  of  trust — joint  breach  of  428. 

trust — ^Jurisdiction,  471.  Patent  —  extraction  of  gelatine  from 
Jurisdiction  of  circuit  and  district  fish-skins — decision  of  patent- 
courts — bill  of  revivor  —  statute  of  office,  426, 
'        limitations — laches,  53.  Railroad  consolidation  — equity  — 
Patent — horse-shoe  nail  —  infringe-  pooling  agent  —  partieit  to  suit  — 
ment,  819.  contract— estoppel,  804. 

LE  BARON  B.  COLT,  Distbict  Judge,  Rhode  Island. 

Patent— contempt— evidence, 602.  Trade-mark — transfer  by  general 

Patent— improvement  in  looms,  600.  conveyance,  596. 


SECOND    CIRCUIT. 

SAMUEL  BLATOHFORD,  Associate  Justice  of  the  Bupreme  Court. 

Juriadiotion  of  circuit  court — appeal      Patent — motion  for  injunction,  97. 
from  district  court  —  equity  pro-     Patent — invention,  815. 
ceedings,  337. 
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WILLIAM  J.  WALLACE,  Circuit  Judoe. 

Collision — division  of  loss,  46. 

Corporations  —  contract  with  stock- 
holders —  mortgage  of  franchise, 
388. 

Equity  practice — application  for  re- 
hearing— laches,  S2S. 

Fire  insurance — description  of  prem- 
ises— warranties — conditions —  for- 
feiture, 887. 

Internal  revenue  —  notes  redeemable 
in  goods,  723. 

Mnnieipal  bonds — statutory  require- 
ments—tax-payers  defined,  726. 

Kegligence— personal  injury — prior- 
ity of  contract,  926. 

ITegotiable  paper— qualified  indorse- 
ment—  notice  —  action  for  money 
had  and  received,  301. 

New  trial — damagea  —  personal  in- 
jury, 808. 

Patent — tiling — previous  state  of  art, 
756. 

Patent — rcissue^heqiical  thermom- 
eter, 749. 

Pftteht— crimping-niachine^—  claims, 
699. 

Patent— estoppel,  322. 


Patent — paper  oox,  320. 

Patent  —  evidence  —  judgment  — 
strangers  to  suit,  321. 

Patent— perforated  cigar,  319. 

Patent  —  basket  lantern  —  decKe  — 
right  to  relief,  317. 

Post-roads — railroads — telegraph 
companies,  BOO. 

Railroad  mortgage  bonds — action  for 
.  interest— teuder  of  scrip,  867. 

Removal  of  cause  —  amending  com- 
plaint, 801. 

Removal  of  cause  —  case  involving 
federal  law— separate  controversy, 
661. 

Removal  of  cause  —  practice  in  state 
court  —  survival  of  proceedings  in 
state  courts,  235. 

Removal  of  caus^  —  separate  contro- 
versy-^bill  against  fraudulent  trus- 
tees —  filing  petition  before  trial, 
14S. 

Removal  of  cause  —  Rev.  St.  {  639, 
subd.  3  — citizenship  at  Institution 
of  suit,  49. 

Service  of  process  on  attorney  —  in- 
junction, 346. 


NATHANIEL  8HIPMAN,  District  JaooE,  CoNNBorreirr. 

New  trial — verdict  against  evidence,     Railroad  companies— receivers— <:ol- 

405.  lusiou,  663. 

Patent — previous  state  of  art — copy 
■distributor,  422. 


A.  0.  COXE,  District  Judge,  N.  D;  New 

Admiralty — costs — settlement,  800. 

Bankruptcy — renewal  note,  873. 

Bankruptcy  — debts  contracted  after 
prdcSeedings,  874. 

Collision— negligence — sudden  emer- 
gency, 792. 

Contract — construction — pleading — 
amendment,  727. 

Customs  duties — appraiser  impeach- 
ing his  own  valuation,  408. 

Customs  duties — woolen  stockings, 
250. 


York. 

Jurisdiction  of  federal  courts— sepa- 
rate controversy,  803. 

Maritime  lien— draft,  607. 

Patent  —  infringement — glove  fast- 
ener, 835. 

Patent — non-claim  of  apparent  de- 
vice— abandonment,  641. 

Patent — utility — assignability  of  li- 
cense, 323. 

Shipping — retaining  vessel  by  ship- 
keeper,  799. 


ADDISON  BROWN,  District  Judgb,  8.  D. 

Admiralty  practice  —  new  trial  —ap- 
peal, 527. 

Admiralty  practice — jury  trial — Rev. 
St.  i  566— verdict,  558. 

Bankruptcy — discharge  —  sale  of 
property  after  petition  filed,  94. 

Collision — steam-tug  with  tow — duty 
of  schooner  becalmed,  788. 

Collision — hugging  shore — rounding 
Battery — mutual  fault — pleading — 
amendments,  551. 

Collision  —  river  and  harbor  naviga- 
tion—  signals — inspectors'  rules — 
mutual  fault,  529. 


New  York. 

Collision — negligence — burden  of 
proof — custom — line  across  chan- 
nel, 453. 

Collision — anchored  vessel — ringing 
bell — snow,  449. 

Collision — old  boats — repairs — costs 
— excessive  damages,  141. 

Colltoion — Brie  Canal  — suction  — ca- 
nal regulations.  111. 

Collision — tort— an8\*er — negligence 
— inspectors'  rules,  119. 

Customs  duties — moiety— act  of  June 
22, 1874— suit  in  persvncua,  893. 
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A.DD1S0N  BROWN,  continued. 

Demurrage — bill  qf  lading — ^readiness 
to  discharge,  525. 

Demurrage  —  reasonable  time  — 
change  of  berth— custom,  136. 

Guaranty  —  consideration  —  assign- 
ment of  mortgage  —  bnnkruptcv, 
732. 

Patent — false  stamping — penalty  — 
•complaint— demurrer,  501, 607. 

Salvage  —  vessel  and  cargo  —  appor- 
tionment— average  bond, .795. 

Seamen — shipping  articles— evidence 
528. 

Seamen — shipping  articles — dis- 
charge— extra  wages,  623. 

Seamen's  wages — advance  note — dia- 
charge,  521. 

Seamen's  wages — floes — shipping  act 
of  Great  Britain — shipping  articles 
— summary  proceedings,  139. 

Shipping  —  stowage. —  damage  to 
cargo— master's  authority  to  sell — 
bill  of  lading— evidence,  536. 

CHA.RLES  L.  BENEDICT,  Dibtbict  Jodm 
Admiralty  practice — propounding  in- 
terrogatories, 224. 
Admiralty  practice —  stenographer's 

fees  on  trial — when  taxed,  647. 
Collision— claim  of  salvage  by  vessel 

in  fault,  844. 
Collision — canal-l)oat  and  propeller 

—contributory  negligence,  880. 
Collision — rules  of  the  road — burden 

of  proof,  797. 
Contract — permission  to  extract 

guano,  798. 
Damage  to  canal-boat  by  suction  and 

surge  caused  by  ferry-boat,  841. 
Liability  of  canal-boat  for  damage  by 

steamers  careening,  223. 
Patent — interference — plea  in  bar, 

817. 

HOYT  H.  WHEELER,  District  Judge,  Vbrmont. 


Shipping — obstructing  navigation  — 
rope  across  channel  —  damage  — 
proximate  cause,  455. 

Shipping — lien  for  freight— contract 
to  take  on  board  wire  cable  —  pri- 
vate agreement  between  manufac- 
turer and  owner,  444. 

Shipping — supplies — maritime  lien — 
mortgage — priority,  219. 

Ship{)lng  —  assignment  of  bill  of  lad- 
ing —  charter-party  —  demurrage, 
143. 

Shipping  — bill  of  lading  —  bona  fide 
indorser — freight — charter-party, 
123. 

Shipping — Ux  loei — insurance — bill  of 
lading — stowage — injury  to  goods 
— seaworthiness— custom — suability 
of  ship-owner,  101. 

Shipping  —  through  bill  of  lading — 
insurance — construction  — transfer 
of  goods,  115. 

,  B.  D.  New  York. 
Removal  of  cause  —  jurisdiction  of 

state  court— motion  for  security  of 

costs,  802. 
Salvage — amount,  923. 
Salvage — compensation — costs,  221. 
Salvage  service — award — costs,  9 18. 
Seamen  —  contract  to  send  home  — 

damages,  924. 
Shipping- delivery  —  perishable 

cargo — bill  of  lading — neg'ligence, 

875. 
Shipping — damage  to  cargo — bill  of 

lading — advances,  877. 
Ship's  husband  —  lien — sale  of  vessel 

— exceptions  to  libel,  843. 
Supervisors  of  elections  —  accounts, 

809. 


Contract — construction  — dependent 

and  independent  stipulation,  233. 
Corporation  —  bill  by  stockholder — 

majority  rule — excess  of  authority, 

283. 
Patent — patentability — calculation — 

experiment  —  mechanical  s  k  i  1  !• — 

public  use,  99. 
Patent— reissue,  263. 
Patent— previous  description,  307. 
Patent — reissue,  308. 
Patent — ^reissue,  311. 
Patent — infringement  —  cake-pans, 

312. 


Patent — suspension  of  injunction  — 
public  interest,  313. 

Patent — preliminary  injunction,  419. 

Patent — infringement — reissue,  315. 

Patent — reissue —  infringement — di.s- 
claimer,  823. 

Patent — infringement  —  license — ju- 
risdiction, 825.       I 

Patent — infringement  by  corporation 
—  personal  liability  of  president, 
826. 

Trust— revocation,  677. 
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THIRD   CIRCUIT. 

JOSEPH  P.  BRA.DLET,  Assooiatb  JtraTiOK  of  tkb  Soprbicb  CotntV. 

WILLIAM  MoKENNAN,  Circuit  Jddob. 

CoUIsion — yeaaeia  meeting  in  narrow  Trust  —  parol  agreement  respecting 

channel — crossing  courses,  213.  Ian'* — bankrupt  act — adverse  inter- 
Internal  revenue — notes  used  for  cir-  est  —limitation — witness — action 

culation,  401.  by  or  against  executor — equity- 
Patent— infringement,  417.  pleading,  286. 

E  a.  BRADFORD,  Distriot  Judok,  Delawasb. 

JOHN  T.  NIXON,  Distriot  Judqb,  Nkw  Jkbskt. 

Abatement  of  suit  by  death — foreign  Patent— in  junction — contempt— 

administrator — Key.  St.  f  955.  agreement — decree,  98. 

Action  on  judgment  obtained  by  Patent— anticipation — public  use— 

fratid  in  another  state,  488.  infringement,  205. 

Collusive  suit — plea  in  abatement —  Patent  —  infringement — foreign  in- 

evidence — injunction,  153.  vention,  744.                     * 

Conditional  sale — attachment — con-  Seamen — desertion — disduurge— ■!•- 

flict  of  laws,  760.  ooveiy  of  wages,  332. 
Maritime  lien- captain  of  vessel  — 

pleadings — amendment,  463. 

WILLIAM  BUTLER,  DisTRicrr  JuDOB,  E.  D.  PBNNaTi.TASU. 

Bankruptcy— equitable  assignment  Negligence— explosion  of  boiler— Ua- 

—  subrogation  —  construction   of  'biliiy  of  public  inspfctors — evi- 

statutes,  88.  dence — insurers,  246. 

Collusion  —  floating  barge  and  sail-  Patent — license— sale  to  satisfy  Judg- 
ing vessel— duty  In  narrow  clianel,  ment,  649. 
335. 

UARCDS  W.  A0HB80N,  District  Judob,  W.  D.  PmrasTiVAinA. 

Copyright — infringement  — text-  Municipal  corporation  —  remedy  for 

books  —  key  for  use  of  teachers  —  damage  caused  by  unreasonable  or- 

injunction,  325.  dinance,  231. 

Patent  —  death  of  patentee  —  con-  Wharves — ^right  to  moor  vessels — po- 

struction  of  patent,  913.  sition  of  steam-boat — collision  with 

Patent— puddling  furnace— infringe-  tow— mutual  fault,  328. 

ment,  915. 

FOURTH   CIRCUIT. 

MORRISON  R.  WAITE,  Grief  Jobtiob  of  thb  Sdf&eicb  Court. 

HUGH  L.  BOND,  Circuit  Jxidob. 

THOMAS  J.  MORRIS,  District  Jitogk,  Martlans. 

Carrier  of  goods— destruction  by  fire     Shipment  of  cattle  —  unfit  drinking 

-  bill  of  lading,  56.  water— liability  of  vessel,  131. 

Patent — combination — patentability, 
260. 

AUGUSTUS  S.  SEYMOUR,  District  Judor,  E.  D.  North  Cabolika. 

Clerk  of  court— payment  to— Judgment — order  of  court— commissions,  SS04. 

ROBERT  P.  DICK,  Distriot  Juoas,  W.  D.  North  Carolixa. 

Marshall  —  powers  and  duties  as  to         tency — rescission  of  contract— 

precepts  —  expiration  of  terra,  586.         breach — violation  of  confidence- 
Master  and  servant — monthly  salary         wrongful  discharge — damage,  S9. 

— false  representations  —  incompe- 

a£ORG£  S.  BRTAN,  Distiuct  Juoob,  South  Carolina. 
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K.  W.  HUGHES,  District  Judge,  E.  D.  Virginia. 

Admiralty  practice — libel — amend-  Public  statutes — constrnctive  notice 
ment — action  for  death  caused  by  — act  of  congress — statute  of  limit- 
negligence  —  contribntoiy  negli-  ations,  614. 
gence,  430.  Salvage  service — award,  436. 

Oovernment — limitations — laches  of 
agents  —  specific  performance — 
damages — cloud  on  title,  609. 

JOHN  PAUL,  DisTUiCT  Juogg,  W.  D.  Virginia. 

JOHN  J.  JACKSON,  District  Judok,  West  Virginia. 

Criminal  law — province  of  jury — indictment — manslaughter — collision — vio- 
lation of  navigation  laws,  633. 


FIFTH    CIRCUIT. 

WILLIAM  B.  WOODS,  Assooiatb  Jobticb  of  the  Soprbmb  C!oi7BT. 

DON  A.  PARDEE,  Circuit  Judge. 

Admiralty  appeal — bond  —  parties  —  Equity — intervention  —  injunction — 

amendment  of  process,  460.  trust  fund,  659. 

Admiralty  jurisdiction,  461.  Equity  jurisdiction— injunction,  855. 

Arbitration — contract,  731.  Hube/u  corpus — ^jurisdiction-^Rev.  St. 

Assignment  for  benefit  of  creditors,  753,  631. 

719,721,722.  Practice— appeal— runjirtrtMr,  330. 

Charter-party— bill  of  lading,  216.  Prescription— pledge —act  of  Louisi- 

Charter-party— demurrage,  459..  ana,  No.  73,  of  1872,  870. 

Contracts — lease,  863.  Salvage — costs,  651; 

Equity —  demurrer — rehearing — re- 
ceiver, 858. 

JOHN  BRUCE,  District  Judge,  8.,  M.,  .vnd  N.-D.  Atabama. 

Maritime  lien — vessels— dredge  and  scow,  544. 

THOMAS  SETTLE,  Dibtrict  Judge,  N.  D.  Ft-ouida. 

JAMES  W.  LOCKE,  District  Judge,  S.  D.  FLoniDA. 

H.  K.  McCAT,  District  Judge,  N.  D.  Georgia. 

JOHN  EKSKtNE,  District  Judge,  S.  D.  Georgia. 

EDWARD  C.  BILLINGS,  District  Judge,  E.  D.  Louisiana. 

Admiralty  practice — joinder  of  par-  Equity  practice  —  verbal  agreements 

ties,  (;53.  of  counsel,  676. 

Admiralty  practice  —  amendments —  Injunction  — criminal  proceedings, 

rule  No.  24,  655.  671. 

Contempt  —  violation  of  Injunction,  Insolvency — laws  of  Louisiana,  191. 

678. 

'  ALECK  BOARMAN,  District  Judge,  W.  D.  Louisiana. 

Removal  of  cause— separable  controversy — intervener,  227. 

ROBERT  A.  HILL,  District  Judge,  N.  and  8.  D.  Mississipfi.     • 

Assignment  by  Insolvent — validity —  Receiver  —  torts  of  employes  —  pro- 
burden  of  proof,  714.  ceeding  in  rem  — discharge  of  re- 
Misjoinder  of  causes  of  action — ^joint  ceiver — claim  for  personal  injuries, 

and  several  liability,  630.  477. 
Patent— contract  to  assign  —  specific 
performance — ^jurisdiction,  647. 

AMOS  MORRILL,  District  Judge,  E.  D.  Texas. 

A.  P.  McCOBMlCK,  District  Judge,  N.  D.  Texas.      ^ 
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E.  B.  TURNER,  DisrnicT  Judge,  W.  D.  Texas. 

False  account  —  aridence  —  agency,     Promissory  note  —  tranafer  to  one 

593.  partner— payment  to  another,  575. 

Municipal  bonds  —  power  conferred 

by  municipal  charter,  4S3. 


SIXTH    CIRCUIT. 

STANLEY  MATTHEWS,  Associate  Justice  of  the  Supreme  Court. 
JOHN  BAXTER,  CiBcnir  Judge. 

Railroads— legislative  control— vested  rights,  679. 
JOHN  WATSON  BARR,  District  Judge,  Kentucky. 

Removal  of  cause — petition — ^jurisdiction  —  separate  controversy — parties — 
defendant  corporation,  51. 

HENRY  B.  BROWN,  District  Judge,  E.  D.  Michigan. 

Collision — propeller  and  tug — signals     Towage  —  choice  of  route — master's 

— fault,  765.  discretion  — refusal  to  cross  lake — 

Collision — vessel  at  anchor  —  fault —         intoxication  of  master  —  abandon- 

St.  Clair  river  —  inscrutable  fault,         ment  of  tow — general  average,  264. 

836. 
Maritime  lien — enforcing — bona  fd« 

purchaser,  7S2. 

•SOLOMON  J.  WITHBY,  District  Judge,  W.  D.  Michigan. 
MARTIN  WBLKER,  Diotbict  Judge,  N.  D.  Ohio. 
O.  R.  SAGE,  District  Judge,  8.  D.  Ohio. 

Taxation — national  bank  shares — United  States  bonds,  372. 
D.  M.  KEY,  District  Judge,  E.  and  M.  D.  Tennessee. 

Removal  of  cause — citizenship — sep-         certain  party — ^taxation — jurisdic- 
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Hampton,  Ex'r,  etc.,  »,  Tbuckbe  Canal  Co. 
(dreuit  Court,  D.  Nevada.    November  24, 1883.) 

JUKISDICTION— FORECLOSCRB   OF  MECHANICS'   LlKSB— StTTT  BY   AssiaREE— AlYBB- 
MENT  AS  TO   ClTIZBaJBHlP — AOT  OP  MaHCH   3,  lij75. 

Where  the  assignee  of  a  mechanic's  lien  seeks  to  enforce  and  foreclose  such 
liens  in  a  circuit  court  of  the  United  States,  it  must  affirmatively  and  clearly 
appear  from  the  bill  filed  that  the  court  had  jurisdiction  as  to  all  of  the  orig- 
inal lien  claimants,  and  where  no  averment  as  to  the  citizenship  of  some  of 
such  claimants  is  made  in  an  amended  bill,  it  will  be  presumed  that  they  are 
■  citizens  of  the  state  where  the  suit  is  brought,  and  the  bill  will  be  dismissed  for 
want  of  Jurisdiction. 

Suit  in  Equity  to  foreclose  certain  mechanics'  liens.  The  opinion 
states  the  facts. 

W.  E,  F.  Deal,  for  complainant. 

C.  S.  Varian,  R.  H.  Lindsey,  and  22.  M.  Clarke,  for  defendant. 

Before  Sawyer  and  Sabin,  J  J. 

Sabin,  J.  This  suit  was  brought  in  this  court  by  C.  P.  Hubbell, 
since  deceased,  a  citizen  of  the  state  of  California,  against  the  defend- 
ant, a  Nevada  corporation,  to  foreclose  certain  liens,  usually  called 
mechanics'  liens,  set  forth  in  the  bill  of  complaint.  The  liens  sought 
to  be  foreclosed  and  enforced  against  defendant  are  122  in  number, 
aggregating  $115,059.66  in  amount.  They  are  classified  as  contract- 
ors', subcontractors',  material-men's,  and  laborers'  liens.  Complain- 
ant, Eubbell,  derived  title  to  these  liens  through  various  assignments, 
duretirt  and  intermediate,  to  himself.  Of  these  liens,  112  were  assigned 
brthe  original  lienholders  to  J.  C.  Hampton,  and  by  him  assigned 
U  Hubbell ;  three  were  assigned  to  J.  C.  Hampton  &  Co.,  and  by 
v.lO.no.l — 1 
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said  firm  to  Hubbell;  two  to  S.  W.  Lee,  and  by  him  to  Hubbell;  and 
five  were  assigned  by  the  original  lienholders  directly  to  Habbell. 

The  original  bill  of  complaint  was  silent  as  to  the  citizenship  of  all 
^f  the  original  lienholders,  and  also  as  to  the  citizenship  of  J.  G. 
Hampton,  J.  G.  Hampton  &  Go.,  and  S.  W.  Lee,  intermediate  as- 
signees of  117  of  these  liens,  and  the  immediate  assignors  of  com- 
plainant. Objection  having  been  raised  as  to  the  safiSciency  of  the  bill 
on  this  point,  complainant  filed  an  amended  bill,  June  5,  1882,  alleg- 
ing that  113  of  the  original  owners  of  said  liens  named  in  the 
amended  bill  were  Chinamen,  and  subjects  of  the  emperor  of  China 
at  the  date  of  the  filing  of  both  the  original  and  amended  bill  of  com- 
plainant. The  amended  bill,  however,  was  wholly  silent  as  to  the  cit- 
izenship of  the  other  nine  original  lien-owners,  and  also  as  to  the 
citizenship  of  J.  G.  Hampton, 'J.  C.  Hampton  &  Co.,  and  S.  W.  Lee, 
intermediate  assignees  of  117  of  the  liens  sought  to  be  foreclosed. 
The  demands  of  the  nine  lienholders  whose  citizenship  is  not  set 
forth  aggregate  the  sum  of  $4,890.52,  in  amounts  varying  from 
$2,584.66  to  $33. 

This  omission  in  the  amended  bill  of  any  averment  as  to  the  citi- 
zenship of  these  nine  original  lien  claimants  may  be  considered  as  an 
admission  that  they  were  citizens  of  Nevada  at  the  time  of  the  com- 
mencement of  this  ijiCtion,  since,  had  their  citizenship  been  such  as 
to  bring  them  within  the  statute  giving  this  court  jurisdiction,  it  cer- 
tainly would  have  been  set  forth  in  the  amended  bill  prepared  and 
filed  expressly  to  obviate  any  supposed  jurisdictional  defect  in  the 
original  bill.  If,  however,  this  presumption  is  not  in  fact  true,  still 
the  bill  is  fatally  defective  on  this  point.  The  jurisdiction  of  the 
court  as  to  all  parties  must  affirmatively  and  clearly  appear  by  the 
pleadings,  and  this  not  by  way  of  description  or  recital,  but  by  pos- 
itive averment. 

The  rulings  of  the  supreme  court  upon  this  point  have  been  uniform, 
and  without  exception.  In  Brown  v.  Keene,  8  Pet.  1 12,  the  court  says : 
"The  decisions  of  this  court  require  that  the  averment  of  jurisdiction 
shall  be  positive  that  the  declaration  shall  state  expressly  the  fact  on 
which  jurisdiction  depends.  It  is  not  sufficient  that  jurisdiction  may 
be  inferred  argumentatively  from  its  avertments."  In  Ex  parte  Smith, 
94  U.  S.  455,  the  court  says :  "No  presumptions  arise  in  favor  of  the 
jurisdiction  of  the  federal  courts." 

The  statute  of  March  3,  1875,  controlling  the  jurisdiction  of  the 
court  in  this  matter,  reads  as  follows : 

"Nor  shall  any  circuit  or  district  court  have  cognizance  of  any  suit, 
founded  on  contract,  in  favor  of  an  assignee,  unless  a  suit  might  have  been 
prosecuted  in  sucli  court  to  recover  thereon  if  no  assignment  bad  been  made, 
except  in  cases  of  promissory  notes,  negotiable  by  the  law-merchant  and  bills 
of  exchange." 

In  this  case  it  does  not  appear  by  the  original  or  amended  bill  tliat 
any  one  of  these  nine  original  lien-owners,  whose  citizenship  is  upi 
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Bet  forth  in  the  amended  bill,  conld  have  prosecuted  an  action  in  this 
conrt,  upon, any  of  those  liens,  "if  no  assignment  had  been  made." 
Bat  SQch  fact  must  appear,  or  the  oonrt  has  not  jnrisdiction.  Sec- 
tion 11  of  the  judiciary  act  of  1789  does  not  materially  differ,  upon 
the  point  here  involved,  from  the  act  of  1875,  supra,  and  the  rnlings 
of  the  supreme  court  upon  section  11  of  the  act  of  1789  are  applica- 
ble in  this  case.  Broxon  v.  Keene,  8  Pet.  112;  Jackson  v.  Ashton,  Id. 
148;  Montalet  v.  Murray,  4  Cranch,  46;  Corbin  v.  County  of  Black 
Hawk,  105  U.  S.  659;  Sere  v.  Pitot,  6  Cranch,  332;  Bradley  v. 
Rhine's  Adm'rs,  8  Wall.  393;  Mollan  v.  Torrance,  9  Wheat.  537; 
Morgan's  Ex'r  v.  Oray,  19  Wall.  81.  We  think  there  is  no  conflict, 
upon  the  point  here  involved,  in  the  ruUngs  of  any  of  the  national 
courts. 

It  was  suggested,  upon  argument,  that  the  citizenship  of  these  nine 
original  lienholders  was  immaterial,  since  complainant  owned  all  of 
the  122  liens,  and  hence  none  of  the  other  lien  claimants  could  be 
prejudiced;  and,  further,  that  the  amount  claimed  by  them  is  em- 
braced in  the  lien  filed  by  Linn  Chung  &  Co.,  as  original  contractors, 
for  $50,000,  and  is  also  embraced  in  the  lien  filed  by  Ah  Wan,  as  a 
subcontractor,  for  the  same  amount.  The  merit  of  the  suggestion  is 
not  clear;  but  were  it  so,  it  could  scarcely  prevail  against  the  posi- 
tive provision  of  the  statute.  While  the  national  courts  may  be  in- 
voked, in  proper  cases,  to  give  effect  to  and  enforce  statutory  liens 
and  remedies  provided  by  a  state,  yet  in  such  proceedings  they  are 
guided  by  the  state  statute,  and  follow,  as  nearly  as  possible,  the 
course  indicated  therein.  Should  the  court  proceed  to  examine  this 
case  upon  the  merits,  it  would  be  as  necessary  for  it  to  investigate 
and  determine  how  much,  if  anything,  was  due  upon  dach  of  these 
nine  liens,  as  it  would  to  investigate  and  determine  how  much  might 
be  due  upon  any  or  all  of  the  other  113  liens.  The  liens  cannot  be 
singled  out,  or  segregated,  and  some  of  them  considered  and  others 
not  considered.  Some  of  the  liens  might  be  valid  under  the  state 
statute,  and  others  be  fatally  defective,  for  non-compliance  with  the 
statute  in  perfecting  them.  It  might  appear  that  the  lien  of  Linn 
Chung  &  Co.,  and  that  of  Ah  Wan,  for  $50,000  each,  were  defective 
and  conld  not  be  enforced,  and  that  all  of  the  other  liens  were  valid 
and  binding  upon  the  defendant,  and  complainant  entitled  to  juug- 
ment  thereon.  The  liens  must  each  be  examined,  and  their  valid- 
ity under  the  statute  determined,  as  well  as  the  amount  due,  and 
the  rank  of  each  declared.  St.  Nev.  1875,  c.  64,  §  11.  And  this  is 
evidently  the  theory  on  which  the  bill  of  complaint  was  framed.  If 
it  was  immaterial  to  complainant  whether  or  not  these  nine  liens  be 
adjudicated  upon,  why  were  they  set  forth  in  the  bill,  and  judgment 
invoked  upon  them  as  well  as  upon  the  other  113  liens,  and  why 
did  complainant  purchase  them  if  not  beneficial  to  him  in  some 
way?    And,  if  beneficial,  he  is  entitled  to  such  benefit. 

It  is  further  insisted  by  complainant  "that  the  liens  in  this  case 
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are,  in  no  sense  of  the  word,  contracts, "  and  hence  are  not  within 
the  act  of  congress.  While  it  may  be  true  that  a  lien  ^er  se  is  not 
a  contract,  yet  all  liens  of  the  nature  set  forth  in  the  bill  in  this 
action  arise  and  are  based  upon  contract,  express  or  implied.  The 
lien  itself  is  merely  an  instrumentality,  a  special  remedy  given,  by 
which  the  contract  may  be  enforced.  The  assignment  of  a  mere  lien 
would  be  idle — would  confer  no  right  of  action  upon  the  assignee 
thereof — if  such  assignment  did  not  also  transfer  the  debt  secured  by 
the  lien.  A  debt  is  a  sum  of  money  due  upon  contract,  express  or 
implied,  or  established  by  judgment.  The  debt  transferred  is  the  sub- 
stantial thing ;  the  lien  is  an  incident  thereto, — a  statutory  remedy 
which  the  assignee  may  pursue,  or  he  may  wave  it  and  pursue  his 
common-law  remedy,  to  recover  the  debt.  The  lien  itself  may  expire 
by  limitation,  if  suit  be  not  commenced  to  enforce  it  within  six 
months  after  the  same  has  been  filed  for  record.  St.  Nev.  1875,  c. 
64,  §  8.  But  the  debt  would  not  be  extinguished  by  the  expiration  of 
the  lien,  and  it  could  be  enforced  by  proper  remedy.  Th^  statute 
above  cited  cannot  bear  the  construction  sought  to  be  put  upon  it. 
Section  5  of  the  act  makes  it  obligatory  upon  the  lieu-claimunt  that 
he  state  in  his  claim  the  "terms,  time  given,  and  conditions  of  his 
contract;"  and  the  entire  act  is  based  upon  the  supposition  of  a  con- 
tract, express  or  implied,  between  the  parties.  The  words  "contrac- 
tor," "subcontractor,"  "debt,"  "creditor,"  etc.,  are  of  constant  recur- 
rence in  the  act.  And  it  is  not  clear  bow  a  state  can  authorize  or 
empower  one  person  to  charge  an  arbitrary  lien  against  the  property 
of  another  person,  no  privity,  or  contract,  express  or  implied,  exist- 
ing between  such  persons.  Without  considering  this  objection  fur- 
ther, it  will  be  sufficient  to  observe  that  this  action  is  certainly  brought 
to  enforce  the  terms  of  a  contract  fully  set  forth  in  the  bill  of  com- 
plaint. As  it  does  not  appear  from  the  amended  bill  that  any  of 
these  nine  original  lienholders,  whose  citizenship  is  not  set  forth, 
could  have  maintained  an  action  in  this  court  to  foreclose  or  enforce 
any  of  those  liens,  it  follows  that  their  assignee  could  not  do  so.  On 
this  point  there  is  no  conflict  in  the  decisions. 

We  do  not  deem  it  necessary  to  decide  whether  or  not  this  action 
could  be  maintained  by  complainant,  as  the  assignee  of  J.  C.  Hamp- 
ton, J.  C.  Hampton  &,  Co.,  and  S.  W.  Lee,  intermediate  assignees  of 
a  portion  of  the  liens,  they  being  presumably  citizens  of  Nevada,  and 
defendant  being  a  Nevada  corporation.  The  decisions  on  this  point 
seem  to  be  somewhat  conflicting.  Bradleij  v.  lihine's  Adm'rs,  8  Wall. 
396;  Mollan  v.  Torrance,  9  Wheat.  537;  Morgan's  ExW  v.  Gray,  19 
Wall.  81.  Contra,  see  Wilson  v.  Fisher's  Ex'rs,  Bald.  133;  Dundat 
V.  Bowler,  3  McLean,  204;  Milledollar  v.  Bell,  2  Wall.  Jr.  334.  But 
upon  the  case  as  presented  in  the  original  and  amended  bills,  we  think 
this  court  has  no  jurisdiction  in  this  case.  We  call  attention  to  the 
fifth  section  of  the  act  of  March  3,  1875,  and  to  the  ruling  of  the  su- 
preme court  thereon,  in  Williams  v.  Nottawa,  104  U.  S.  209.     It  is  a 
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matter  of  regret  that  the  decision  of  the  court  on  this  question  of  ju- 
risdiction vas  not  had  before  the  case  had  gone  to  the  extent  to  which 
it  has  proceeded,  it  being  now  submitted  for  judgment  upon  the  tes- 
timony and  proofs  taken.  But  we  cannot  examine  the  case  upon  the 
merits.  It  must,  therefore,  be  dismissed  from  this  court  for  want  of 
jurisdiction,  without  costs,  and  without  prejudice  to  complainant. 
Let  decree  be  entered  accordingly,  and  without  prejudice. 


CmoAao  M.  &  St.  P.  Ey.  Co.  v.  Stewabt. 

[Gireuit  Court,  D.  Minnetota.    December,  1883.) 

1.  AwABD— Specific  Perfohmancb. 

An  agreement  for  the  conveyance  of  land  at  a  price  to  be  flzed  by  an  arbi- 
trator named  in  the  agreement,  will  not  be  specificallj  enforced  unless  the 
award  Is  made  within  a  reasonable  time. 

2.  Sake — Reasonable  Tiicb. 

In  such  a  case  a  delay  of  six  months  in  malting  the  award,  when  the  value  of 
the  land  is  rapidly  increasing,  is  unreasonable. 

3.  SAjfE— Entire  Tract  to  be  Appraised. 

Specific  performance  will  not  be  decreed  of  an  agreement  to  convey  a  tract 
of  land  by  warranty  deed,  with  covenants  against  imcumbrances,  at  a  price  to 
be  appraised  by  an  arbitrator,  unless  the  award  of  the  arbitrator  appraises 
the  entire  tract  without  reference  to  easements  and  other  incumbrances 
thereon. 

Bill  in  equity  brought  to  obtain  decree  for  the  specific  performance 
of  a  written  agreement  for  the  sale  by  defendant  to  complainant  of 
certain  land.  The  agreement  is  dated  April  21,  1879,  and  provides 
that  the  defendant — 

"  In  consideration  of  one  dollar  to  him  in  hand  paid,  the  receipt  of  which 
is  hereby  acknowledged,  and  other  considerations  hereinafter  named,  has  bar- 
gained and  sold  unto  the  said  second  party,  and  upon  payment  of  the  further 
consideration  therefor  as  hereinafter  provided  doth  hereby  covenant  and  agree 
to  convey  to  the  said  party  of  the  second  part,  by  a  good  and  sufflcient  war- 
ranty deed,  free  and  clear  from  all  incumbrances,  on  demand  of  the  party  of 
the  second  part,  all  that  piece  or  parcel  of  land  situate  in  said  Hennepin  county 
and  state  of  Minnesota  described  as  follows." 

Here  follows  a  particular  description  of  the  land  by  metes  and 
bounds,  and  the  remainer  of  the  agreement  is  as  follows : 

"And  said  parties  do  mutually  agree  to  submit  to  D.  B.  Barber,  Esq.,  of 
said  Minneapolis,  the  question  of  the  value  of  said  piece  or  pai*cel  of  land,  and 
the  compensation  to  be  paid  therefor  by  said  second  party  to  said  first  party, 
and  that  his  decision  shall  be  final.  And  upon  the  payment  of  such  sum  as 
shall  be  so  fixed  and  determined  by  said  Barber,  the  "party  of  the  first  part 
will  at  once  execute  his  waranty  deed  of  the  same  as  aforesaid,  free  and  clear 
of  all  incumbrances  except  a  certain  lease  to  Wiggins  &  Thompson;  the  party 
of  the  second  part  to  take  the  same  subject  to  such  lease,  and  to  receive  any 
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and  all  rents  hereafter  accruing  under  said  lease.  The  award  of  said  Barber 
is  to  be  made  in  writing  and  a  copy  thereof  to  be  delivered  to  each  of  said 
parties." 

On  the  first  day  of  October,  1879,  the  said  arbitrator  made  his 
award,  by  which  he  fixed  the  value  of  said  land  at  the  date  of  said 
agreement,  and  the  compensation  to  be  paid  therefor,  at  the  sum  of 
|3,350.  The  respondent  resists  the  claim  of  the  complainant  upon 
yarions  grounds,  among  which  are  the  following :  (1)  That  the  arbi- 
trator, after  bis  appointment,  refused  to  accept  the  same,  and  declined 
to  act,  continuing  his  refusal  for  about  four  months,  but  afterwards, 
and  at  the  expiration  of  about  six  months,  he  decided  to  act,  and  did 
BO  against  the  objection  and  protest  of  defendant,  who  in  the  mean 
time  had  revoked  his  authority ;  (2)  that  the  arbitrator,  in  making 
his  award,  did  not  include,  but  on  the  contrazy  omitted,  a  part  of  the 
land  included  in  the  agreement. 

McNair  d  Gilfillan,  for  complainant. 

Oeo.  B.  Young,  for  defendant. 

McCbaby,  J.  We  will  first  consider  the  question  whether  the 
powers  of  the  arbitrator  had  ceased  prior  to  the  time  when  he  un- 
dertook to  act.  The  agreement  is  silent  as  to  the  time  within  which 
the  award  was  to  be  made.  In  such  a  case  the  arbitrator  must  act 
within  a  reasonable  time.  What  is  a  reasonable  time  must  be  de- 
termined in  each  case  upon  its  own  peculiar  facts  and  circumstances. 
If  the  property  to  be  sold  is  situated  in  or  near  a  growing  and  pros- 
perous city,  and  in  a  place  where  the  value  of  real  estate  may  be 
expected  to  increase  rapidly,  it  would  be  fair  to  presume  that  the  par- 
ties contemplated  promptness.  A  delay  in  fixing  the  price  for  a 
period  of  five  or  six  months,  under  such  circumstances,  would  be  un- 
reasonable, because  the  value  of  the  property  within  that  time  would 
be  very  materially  changed.  Much  would  depend,  in  such  a  case, 
upon  the  question  whether  the  agreement  contemplates  the  fixing  of 
the  price  according  to  the  value  at  the  date  of  the  contract  or  at  the 
date  of  the  award.  If  the  former,  then  the  seller  would  certainly  be 
entitled  to  a  prompt  appraisement,  and  a  delay  of  five  or  six  months 
would,  as  to  him,  be  unreasonable,  because  it  would  require  him  to 
sell  at  a  price  which  might  and  probably  would  he  much  below  the 
value  of  the  land  at  the  time  of  the  conveyance  and  at  the  time  of 
the  payment  of  the  purchase  money. 

The  contract  in  the  present  case  is  silent  as  to  the  question 
whether  the  value  at  date  of  contract  or  at  date  of  award  shall  con- 
stitute the  price  to  be  paid  for  the  land ;  but  the  arbitrator  evidently 
considered  it  his  duty  to  ascertain  the  value  at  the  former  period,  and 
to  fix  the  price  accordingly,  as  he  expressly  states  in  his  award  that 
he  fixes  the  value  of  the  property  at  the  time  when  the  agreement 
was  entered  into,  which  was  the  twenty-first  day  of  Apnl,  1879, 
while  the  award  is  dated  October  1,  1879.  The  delay  was  for  more 
than  five  months,  and  the  arbitrator  acted  in  the  end  against  the  pro- 
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test  of  the  defendant.  The  property  is  situated  very  near  to  the 
cities  of  Minneapolis  and  St.  Paul,  both  of  which  have  grown  with 
.  marvelous  rapidity  within  the  past  10  years,  and  at  the  time  of  the 
agreement  it  was  known  that  the  land  in  question  was  advanciog  in 
value.  It  is  scarcely  to  be  presumed  that  defendant  intended  to 
bind  himself  to  sell  his  land  in  October  for  its  appraised  value  in  the 
previous  April,  and  if  not,  he  must  have  understood  that  the  arbitra- 
tor was  to  act  at  once,  or  at  least  without  unnecessary  delay.  That 
such  was  his  understanding  is  apparent  from  the  fact  which  ap- 
pears in  evidence  that  he  urged  the  arbitrator  to  accept  the  duty  and 
proceed  to  act  soon  after  his  appointment,  which  the  latter  declined 
to  do.  After  waiting  some  four  months  for  action  by  the  arbitrator, 
the  defendant  concluded  not  to  consummate  the  sale,  and  accordingly 
notified  the  arbitrator  that  he  objected  to  his  acting  after  so  long  a 
delay.  If  the  arbitrator  was  right  in  assnming  that  the  land  was  to 
be  appraised  according  to  its  value  at  the  date  of  the  contract,  we 
think  defendant  had  a  right  to  object  to  the  delay.  If  the  arbitrator 
was  wrong  in  that,  then  his  award  mast  be  set  aside  on  that  ground. 
The  evidence  sufficiently  shows  that  the  land  increased  in  value  be- 
tween April  and  October,  1879. 

Nothing  appears  on  the  face  of  the  agreement  or  in  the  evidence 
to  show  that  the  parties  to  the  contract  contemplated  any  unneces- 
sary delay  in  making  the  award  as  to  the  value  of  the  land,  and  it  is 
plain  that  no  great  delay  was  necessary.  We  do  not,  of  course,  mean 
to  say  that  the  arbitrator  was  bound  to  act  immediately.  He  was  at 
liberty  to  take  a  reasonable  time  in  which  to  determine  as  to  his  ac- 
ceptance of  the  trust,  and  thereafter  a  further  reasonable  time  in 
which  to  investigate  the  question  of  value  and  make  his  award.  But 
it  is  manifest  that  no  great  length  of  time  was  needed  in  which  to 
determine  the  question  submitted  to  the  arbitrator  in  this  case.  Un- 
der the  circumstances  of  the  case,  we  do  not  think  the  delay  of  over 
five  months  was  contemplated  by  the  parties  when  they  entered  into 
the  contract,  nor  do  we  think  it  reasonable.  We  should,  therefore, 
in  the  exercise  of  the  discretion  which  belongs  to  courts  of  equity,  de- 
cline to  decree  a  specific  performance  of  the  award,  even  if  this  were 
the  only  objection  to  its  validity. 

It  is,  however,  further  insisted  that  the  arbitrator  excluded  from 
consideration,  in  making  his  appraisement,  the  quantity  of  land  in- 
cluded in  certain  streets,  or  supposed  streets,  being  a  part  of  the  land 
to  be  conveyed,  and  of  which  complainant  now  asks  a  conveyance 
by  warranty  deed.  Whether  there  were  any  streets  or  highways 
constituting  easements  upon  the  land  was  not  a  question  for  the  ar- 
bitrator to  determine.  The  contract  called  for  a  deed  of  general  war- 
ranty against  all  adverse  claims,  except  a  lease  mentioned  therein, 
and  it  was  provided  that  the  arbitrator  should  appraise  the  entire 
tract.  The  arbitrator  was  not  authorized  to  go  into  an  inquiry  as  to 
the  effect  npon  the  value  of  the  land  of  the  supposed  public  ease- 
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ments  for  street  parposes,  for  the  conveyance  with  corenants  of  war- 
ranty, as  provided  for  by  the  contract,  would  have  bound  defendant 
to  remove  or  vacate  the  streets,  if  any  lawfully  existed,  or  to  pay  to 
complainant  the  damages  resnlting  to  it  in  consequence  thereof.  If 
the  award  fixed  the  price  subject  to  an  easement,  and  the  contract 
be  specifidally  performed  by  the  execution  of  a  warranty  deed  as 
therein  provided,  and  now  demanded  by  complainant,  then  the  defend- 
ant will  be  called  upon  to  convey  more  than  he  is  paid  for.  He  would 
convey  free  of  all  easements,  and,  if  any  are  found  to  exist,  would 
be  bound  by  his  covenants  to  remove  them.  He  would  be  paid  only 
for  the  land  subject  to  the  easement. 

Upon  consideration  of  the  proof  \we  find  that  it  clearly  appears  that 
the  arbitrator  took  into  account  at  least  one  street  in  fixing  the  price 
of  the  land,  and  reduced  the  price  by  the  sum  of  $150,  on  account  of 
the  same.  In  his  own  testimony  he  distinctly  says :  "If  I  had  known 
certain  that  that  road  did  not  come  out,  the  award  would  have  been 
$3,500,  instead  of  $3,350."  And  again:  "If  I  had  known  certain 
that  no  road  would  cross  there,  $3,500  was  the  net  sum."  And  still 
further:  "The  award  would  have  been  $3,500  instead  of  $3,350  for 
the  tract,  as  the  papers  show  that  I  had  seen,  if  I  had  known  that 
there  wasn't  any  road  there  to  be  taken  off.     That  I  say." 

It  is  clear  that  the  duty  pi  the  arbitrator  was  to  appraise  the  whole 
tract  without  inquiry  as  to  the  incumbrances  or  easements.  These 
were  to  be  removed  by  the  grantor.  It  is  also  clear  that  in  deducting 
$150  from  the  value  of  the  tract  on  account  of  easements,  he  departed 
from  or  varied  the  contract.  In  order  to  enforce  a  contract  by  spe- 
cific performance,  the  court  must  be  enabled  to  specifically  perform 
every  part  of  it.  We  cannot  decree  a  specific  performance  with  a 
variation.  1  Sugd.  Vend.  221;  Jordan  v.  Sawkins,  4  Brown,  Ch. 
477;  Nurse  v.  Seymour,  13  Beav.  254;  Carnoclian  v.  Christie,  11 
Wheat.  446.  The  award  is  also  bad  for  the  reason  that  it  does  not 
cover  the  entire  matter  submitted,  to-wit,  the  value  of  the  whole  tract 
without  reference  to  easement. 

It  is  well  settled  that  a  failure  to  include  in  the  appraisement  any 
part  of  the  property  is  fatal  to  the  award.  Morse,  Arb.361;  Emery 
v.  Wase,  5  Ves.  846;  S.  C.  on  appeal,  8  Ves.  505;  Nickels  v.  Hancock, 
7  De  Gex,  M.  &  G.  300,  318.  It  matters  not  that  the  portion  of  the 
property  which  was  omitted  from  the  appraisement  was  small  in  com- 
parison with  that  which  was  appraised.  It  is  enough  if  it  was  a 
substantial  and  material  portion  of  the  property,  and  whether  in  the 
present  case  it  was  worth  only  $150,  or  more  or  less  than  that  sum, 
is  immaterial.  Nor  can  the  award  be  now  amended  by  adding  to  the 
appraisement  the  value  of  the  property  omitted.  The  parties  agreed 
to  be  bound,  not  by  a  price  to  be  fixed  by  any  court,  but  by  the  judg- 
ment of  the  arbitrator  named,  upon  the  entire  matter  submitted. 
Should  the  court  now  attempt  to  add  anything  to  the  award  it  would 
violate  the  agreement,  instead  of  enforcing  it  specifically.    Nickels  v. 
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Hancock,  supra;  Wakefield  v.  Llajielly  By.  d  Dock  Co,  *68  Eng.  Ch. 
11 ;  Skipworth  v.  Skipivorth,  9  Beav.  135.  The  fact  that  the  arbi- 
trator omitted  from  the  appraisement  a  part  of  the  property,  may  be 
sho^ni  by  evidence  aliunde  the  award.  Bean  v.  Farnam,  6  Pick.  269; 
Hale  y.  Ruse,  10  Gray,  99. 

The  other  qnestions  disoassed  by  counsel  need  not  be  considered. 
We  deem  it  proper,  however,  to  say  that  the  proof  does  not,  in  our 
judgment,  sustain  the  charge  of  defendant  that  the  arbitrator  was 
guilty  of  improper  conduct  or  of  partiality.  His  errors  were  simply 
errors  of  judgment,  but  they  were  nevertheless  such  as  to  preclude  us 
from  decreeing  a  specific  performance  of  the  contract  and  award.  It 
is  therefore  ordered  that  the  bill  be  dismissed. 

Nelson,  J.,  concurs. 


Specific  Enforcement  of  Awards  and  Contracts  to  Arbitrate. 

A  party  to  an  award  has  several  remedies  at  his  disposal  in  case  the  per- 
Don  against  whom  the  award  is  made  refuses  to  abide  by  or  to  perform  it.  If 
both  parties  are  in  court,  the  award  may  be  made  an  order  of  court,  and 
performance  may  be  compelled  by  the  usual  means  resorted  to  by  a  court  to 
compel  obedience  to  its  orders.  If  the  parties  are  not  in  court,  an  action  for 
damages  will  lie  upon  the  award.  In  this  note  it  is  proposed  to  discuss  the 
equitable  remedy  of  specific  enforcement,  and  its  application  to  awards  and 
arbitration  contracts. 

1.  AwABDS — General  Rule,  A  party  is  entitled  to  come  into  equity  to 
compel  the  speciBc  performance  of  an  award  whenever  he  cannot  obtain,  by 
proceeding  at  law,  all  that  was  intended  to  be  given  him  by  the  award.  Inad- 
equacy of  the  remedy  at  law  is  the  basis  of  the  jurisdiction  in  equity.*  This  , 
basis  is  broad  enough  to  warrant  the  specific  enforcement  of  awards  relating 
to  personalty,  as  well  as  of  those  relating  to  realty;  for  at  law  a  party  can 
only  get  damages  for  the  breach  of  an  award,  which  may  be  a  very  inade- 
quate remedy  even  where  the  award  is  of  personalty;  «.  g.,  where  a  rare  pic- 
ture, or  shares  of  stock  in  a  private  company,  or  a  patent  are  awarded. 
Damages  in  such  case  would  be  inadequate,  because  impossible  of  ascertain- 
ment. What  jury  can  estimate  the.  value  of  a  rare  picture,  or  of  a  patent, 
or  of  private  stock?  Here,  therefore,  as  in  an  award  of  real  property,  is  it 
especUlly  appropriate  to  apply  the  equitable  remedy  of  specific  enforcement. 

IllugtratUms.  A  partner  can,  as  against  his  copartner,  enforce  the  spe- 
cific performance  of  an  award  that  the  partnership  stock  on  hand  and  accounts 
be  equally  divided.'  Especially  will  specific  performance  be"  decreed  after 
one  party  has  partly  performed  the  award.  Thus,  where  the  award  was  that 
A.  pay  B.  £900,  and  seal  a  release  to  B.,  B.  to  assign  several  securities  he 
bad  from  A.,  and  A.  sold  lands  to  raise  the  £900,  expecting  B.  to  receive  it, 
as  he  intended  he  would,  and  then  tendered  him  the  amount,  together  with 
the  release,  the  lord  chancellor  decreed  specific  performance  by  B.,  even 
though  the  award  was  extrajudicial,  and  not  strictly  good  In  law."  So,  an 
award  relative  to  the  partition  of  lands  will  be  enforced.*    A  bill  in  equity 

"Jonesy.  Blalock,  31Ala.  180.  Viele  v.  T.  &  B.  Ry.  Co.  21  Barb.  381; 

«  Kirksey  v.  Pike,  27  Ala.  383.  Hall  v.  Hardy,  3  P.  Wma.  187. 

•Norton  v.  Masoall,  2  Vem.  24.  See,  'Whitney  v.  Stone,  23  Cal.  275. 

also,  Cook  T.  Vick,  2  How.  (Miss.)  882; 
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also  lies  to  compel  tbe  execution  of  a  deed  of  land  ascertained  by  an  award 
of  arbitrators  appointed  to  settle  the  boundary  line  between  the  lands  of  the 
parties;^  and,  generally,  equity  may  compel  the  speciflo  performance  of 
aw&rds  concerning  real  estate,  or  for  the  purchase  and  sale  thereof,  even 
though  it  involves  the  enforcement  of  an  award  to  pay  money;'  and  in  any 
proper  case  specific  performance  of  an  award  will  be  decreed,  although  it  be 
by  parol;'  and  although  it  award  costs,  which  it  is  beyond  the  authority  of 
arbitrators  to  do;*  and  the  fact  that  the  submission  contains  a  clause  by 
which  each  party  binds  himself  to  the  other  in  a  sum  certain,  as  a  penalty, 
in  case  he  refuse  to  abide  by  and  perform  the  award,  does  not  deprive  a 
court  of  equity  of  the  power  to  decree  a  specific  performance  of  the  award, 
even  though  the  party  refusing  to  perform  offers  to  pay  the  penalty  agreed 
upon ; '  and  the  court  will  enjoin  proceedings  at  law  until  the  award  can  be 
specifically  enforced.*  Nor  is  the  fact  that  the  arbitrators  have  received  in- 
competent evidence  an  objection  to  their  award  being  enforced.'  Neither 
is  mere  inadequacy  of  tbe  price  awarded  to  be  paid  for  land  a  valid  objection 
to  enforcing  the  award,  the  inadequacy  not  amounting  to  conclusive  proof 
of  fraud.*  Fraud  may  also  give  a  court  of  equity  jurisdiction  to  enforce  an 
award.  Thus,  where  an  award  provided  that,  in  the  event  of  the  non-pay- 
ment of  a  certain  sum  of  money,  judgment  should  be  rendered  against  the 
defendants  in  a  suit  then  pending  for  its  recovery,  aud  by  the  connivance  of 
defendants,  and  a  third  party,  who  assumed  to  act  as  plaintiff's  assignee,  the 
plaintiff  was  nonsuited  without  his  knowledge  or  consent,  so  that  the  specific 
remedy  provided  by  the  award  was  defeated,  held,  that .  these  facts  brought 
the  case  within  equitable  cognizance,  and  that  the  direct  payment  of  the 
money  might  be  ordered  by  the  court.*  The  party  seeking  specific  enforce- 
ment must  show  a  readiness  to  perform  all  the  award  on  his  part.>° 

Sxc^ti&ns.  In  the  following  instances  specific  enforcement  of  the  award 
was  refused:  The  parties  to  a  submission  bound  themselves  to  perform  the 
award  which  certain  arbitrators  should  "make  and  publish  in  writing  under 
their  hands, "  concerning  a  boundary  line  in  dispute.  The  arbitrators  executed 
a  paper  as  an  award,  read  it  to  the  parties,  and  delivered  copies  to  them, 
with  an  oral  statement  of'  the  actual  decision,  and  that  it  was  uncertain 
whether  the  award  expressed  it,  but  that,  if  it  did  not,  it  should  be  afterwards 
amended  when  the  mistake  should  be  ascertained.  The  chairman  afterwards 
learned  that  the  line  actually  agreed  upon  was  not  correctly  stated,  and  he 
accordingly  amended  the  original  award,  which  he  had  retained,  but  '^hich 
was  not  again  presented  to  the  other  arbitrators  for  signature,  nor  repub- 
lished. Held,  that  equity  would  not  enforce  either  the  amended  or  original 
award.**  Whereit  appeared  that  the  arbitrators  were  deceived,  and  theaward 
was  made  clandestinely  by  part  of  the  arbitrators,  without  hearing  each  party, 
the  court  set  aside  and  refused  to  enforce  the  award."  Where  arbitrators  to 
determine  the  value  of  real  estate  omitted  to  take  into  consideration  the 
value  of  a  water  power,  and  appraised  it  at  much  less  than  the  real  value, 
specific  performance  was  refused."  So,  also,  in  Parker  v.  Whitney,^*  wherein 
the  price  was  fixed  considerably  below  the  real  value  of  the  property.  Specific 
performance  of  an  award  for  the  payment  of  money  merely,  will  not  be  com- 
pelled.** And  where  an  award  was  that  A.  should  pay  B.  a  certtdn  number  of 
dollars  "in  currency"  and  an  additional  sum  "In  gold,"  specific  enforcement 

« Oaldwell  v.  DIcHnson,  18  Gray,  868.  •  Story  v.  N.  *  W.  R.  Co.  24  Conn.  94. 

>  M.  &  0.  R.  Co.  T.  Scruggs,  50  Miw.  28i.  "  McNeill  y.  Magee,  6  Mason,  246. 

»  Marsh  v.  Packer,  20  Vt.  198.  "  Caldwell  v.  Dickinson,  18  Uiay,  865. 

*  Caldwell  ▼.  Dickinson,  supra.  » Ives  v.  Medcalfe,  1  Atk.  64. 

*  Whitney  v.  Ston^  23  Cal.  275.  "  Buys  v.  Eberhardt,  3  Mich.  624. 
•Jones  V.  Blalock.  supra.  "  Turn.  &  R.  366. 
' Tiele  T.  X.  &  B.  Ey.  Co.,  supra.  "Wood  v.  Shepard,  2  Pat.  &  H.  (Va.) 


*Id.  442. 
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was  refused  as  to  the  portioa  directed  to  be  paid  "in  gold." '  Laches  maj 
lead  a  court  of  equity  to  refuse  speciQc  enforcement  «if  an  award.  Thus  a 
bill  for  a  reconveyance  of  an  estate  pursuant  to  an  agreement  and  subsequent 
award,  the  bill  being  brought  as  against  purchasers  after  a  considerable  lapse 
of  time,  and  the  original  vendee  being  dead  and  insolvent.'  An  agreement 
to  sell  at  a  price  tu  be  fixed  by  arbitration  will  not  be  enforced,  where  some 
of  the  parties  to  it  are  married  women,  one  of  whom  bad'not  executed  it.'' 

2.  CoNTRAOTs  TO  AsBrTRATB — GENERAL  BuLE.  Contracts  to  arbitrate 
are  not  speciflcally  enforceable.  The  reasons  upon  which  this  rule  rests  are 
several,  and  seemingly  good  ones.  At  common  law  (however  it  may  be  by 
statute)  arbitrators  cannot  compel  the  attendance  of  witnesses  or  administer 
an  oath.  They  cannot  compel  the  production  of  documents,  books  of  account, 
and  papers,  or  insist  upon  a  discovery  of  facts  from  the  parties  under  oath. 
One  reason,  therefore,  of  the  refusal  of  equity  to  specifically  enforce  contracts 
to  arbitrate  is  this:  Equity  will  not  compel  a  party  to  submit  the  decision  of 
bis  rights  to  a  tribunal  which  confessedly  does  not  possess  full,  adequate,  and 
complete  means  within  itself  to  investigate  the  merits  of  the  case  and  to 
administer  justice.  Another  reason  is  that  equity  will  not  make  a  vain 
decree,  incapable  of  enforcement.  Suppose  it  decrees  specific  enforcement. 
How  can  it  compel  the  parties  to  name  the  arbitrators'?  How  can  it  compel 
them  to  agree  upon  the  arbitrators?  The  court  has  no  autliority  to  select 
arbitrators  for  the  parties.  This  subject  is  elaborately  discussed  by  Mr.  Jus- 
tice Stobt  in  Tobey  v.  Bristol  Co.*  who  concludes  that  "the  very  impracti- 
cability of  compelling  the  parties  to  name  arbitrators,  or  upon  their  default 
for  the  court  to  appoint  them,  constitutes,  and  must  forever  constitute,  a 
complete  bar  to  any  attempt  on  the  part  of  a  court  of  equity  to  compel  the 
specific  performance  of  any  agreement  to  refer  to  arbitration.  It  is  essen- 
tially, in  its  very  nature  and  character,  an  agreement  which  must  rest  in  the 
good  faitn  and  honor  of  the  parties,  and,  like  an  agreement  to  paint  a  picture, 
or  to  carve  a  statue,  or  to  wr-te  a  book,  or  to  invent  patterns  for  prints,  must 
1)6  left  to  the  conscience  of  the  parties,  or  to  such  remedy  in  damages  for  the 
breach  thereof  as  the  law  has  provided."  Another  reason  why  courts  of 
eqaity  refuse  specifically  to  enforce  an  agreement  to  arbitrate  is  because  so 
to  do  would  bring  such  courts  in  conflict  with  toat  policy  of  the  common 
law  which  permits  parties  in  all  cases  to  revoke  a  submission  to  arbitration.' 
Finally,  perhaps  the  best  reason  for  refusing  speciQc  enforcement  in  such 
cases  is  that  so  to  do  ousts  the  courts  of  jurisdiction,  and  tends  to  refer  the< 
decision  of  difScult  legal  questions  to  inexperienced  and  incompetent  persons. 

Illustrations.  Among  the  cases  which  illustrate  the  refusal  of  the  courts 
to  compel  an  arbitration  are  the  following:  A  statute  authorized  county 
commissioners  to  submit  certain  claims  of  A.  to  arbitration.  They  ordered  a 
reference  of  part  of  the  claims.  Held,  that  A.  could  not  present  a  schedule 
of  names  of  persons  who  would  be  acceptable  as  arbitrators,  and  compel,  by 
decree  In  equity,  the  selection  of  some  of  them  by  the  commissioners,  and  a 
referertce  of  all  the  claims  to  them.'  A  testator,  in  his  will,  provided  that 
any  disputes  regarding  it  should  be  decided  by  certain  arbitrators,  and  that 
any  party  who  should  refuse  to  submit  to  arbitration  should  forfeit  his  rights 
nnder  the  will.  Held,  that  such  provision  was  in  terrorem  merely,  and  that 
no  sacb  forfeiture  could  be  Incurred  by  contesting  any  disputable  matter  in 
relation  to  it  in  a  court  of  justice.^  A.  agreed,  in  writing,  with  B.  that  if  B. 
would  buy  certain  shares  in  a  corporation  held  by  0.,  the  company  should  em- 
ploy him  at  a  certain  yearly  salary,  and  that,  if  the  company  should  fail  or 

>Howe  ▼.  mckerson,  14  Allen,  400.  *Oreason  v.  Eeteltas,  17  N.  Y.  491. 

>McyeilI  V.  Magee,  5  Mason,  244.  'Tobey  y.  Bristol  Co.  8  Story,  800. 

•Emery  y.  Wise,  5  Ves.  Jr.  846.  » Coutee  v.  Dawson,  2  Bland,  (Md.)  264. 
«8Stoz7,8a6. 


Digitized  by 


Google 


13  rEDSniL   BXPOBTEB. 

refufie  to  gire  b!m  emploTiuent,  A.  would  purchase  the  shares  of  him  at  a  fair 
price;  that,  if  the  parties  could  not  agree  as  to  what  was  a  fair  price,  the 
same  should  be  determined  by  arbitrators,  whose  decision  should  be  binding. 
Held  that,  even  if  the  agreement  was  not  void  as  against  public  policy,  spe- 
cific performance  of  it  would  not  be  compelled.'  Under  a  mortgage  of  real 
estate  to  secure  a  bond  containing  this  stipulation:  "That  should  either  party 
be  dissatisfied  with  the  fulfilling  of  the  above  bond,  it  shall  be  submitted  to 
certain  persons,  (named,)  and  their  decision  shall  be  final," — the  mortgagee 
may  enter  forclosure  for  a  breach  of  the  mortgage  without  resorting  to  the 
opinion  of  the  arbitrators  named.'  Further,  to  the  elfect  that  a  mere  agree- 
ment to  refer  to  arbitration,  where  no  reference  has  taken  place,  cannot  take 
away  the  jurisdiction  of  any  court,  see  Mitchell  v.  Harris^  axxA  Street  v. 
Righy* 

Insurance  Policies.  It  is  not  infrequently  provided  in  policies  of  insurance 
that  any  dispute  arising  under  the  policy  shall  be  referred  to  arbitrators. 
Such  agreements  to  arbitrate,  it  has  been  decided,  do  not  oust  the  courts  of 
their  jurisdiction. ^  So,  where  the  underwriters  refused  to  pay  the  loss  of  the 
assured,  his  right  of  action  was  held  immediately  to  accrue,  although  there 
was  a  clause  in  the  policy  that  payment  was  not  to  be  made  until  90  days  af- 
ter proof  and  adjustment  of  the  loss,  and  that,  in  case  of  dispute,  the  same 
might  be  settled  by  arbitrators."  The  action  may  be  sustained  without,  any 
ofEer  to  refer;'  although,  if  there  be  a  reference  depending,  or  made  and 
determined,  it  might  have  been  a  bar.'  But  in  Scott  v.  Avery*  it  was  decided 
that,  although  an  agreement  which  ousts  the  courts  of  their  jurisdiction  is 
illegal  and  void,  yet  an  agreement  in  a  policy  of  insurance  as  to  arbitration 
was  not  of  that  description,  since  it  did  not  deprive  the  plaintiff  of  his  right 
to  sue,  but  only  rendered  it  a  condition  precedent  that  the  amount  to  be  re- 
covered should  be  first  ascertained,  either  by  the  committee  or  arbitrators. 
In  GoUlstone  v.  Osborne^'  it  was  held  that  the  insured  might  maintain  an  ac- 
tion on  such  8  policy,  notwithstanding  the  condition,  when  it  appeared  that 
the  insurers  denied  the  general  right  of  the  insured  to  recover,  and  did  not 
ikerely  question  the  amount  of  damage.  So  he  may,  if  the  insurance  com- 
pany waive  the  right  to  a  submission  to  arbitration,  as  by  taking  possession 
and  repairing  the  thing  insured.''  , 

Valttations — Reneioal  of  Leases.  It  is  not  uncommon  to  Insert  in  leases 
stipulations  for  a  renewal  upon  a  rent  to  be  a  percentage  of  a  valuation  by 
appraisers  or  arbitrators.  The  parties  to  such  a  lease  do  not  waive  the  juris- 
diction of  the  ordinary  tribunals.'^  But  in  these  cases  the  courts  will  not 
compel  the  parties  to  name  arbitrators."  It  is  not  meant  to  say,  however, 
that  the  courts  will  not  enforce  contracts  to  renew  leases;  on  the  con- 
trary, many  cases  decide  that  the  courts  will  compel  a  renewal  of  such 
contracts.  Thus,  where  A.  filed  a  bill  in  equity  alleging  that  he  had  de- 
mised certain  premises  to  B.,  with  the  agreement  that  near  the  end  of  the 
lease  A,  and  B.  were  each  to  appoint  an  assessor,  and  the  assessors  a  third,  who 
should  unanimously  assess  the  value  of  the  improvements  and  the  yearly 

« Noyes  v.  Marsh,  123  Mass.  288.  •S  W.,  H.  &  Q.  497. 

•Hillv.  More,  40Me.  616.  "Z  Car.  &  P.  650. 

•  2  Ves.  Jr.  129.  u  Cobb  v.  N.  E.  M.  Ins.  Oo.  6  Gray,  193. 
*6  Vea.  Jr.  814.  »  Gray  v.  Wilson,  4  Watts,  39. 

•  Allegre  v.  Maryland  Ins.  Co.  6  Har.  &  "Johnson  v.  Conger,  14  Abb.  Pr.  195; 
3. 408;  Robinson  v.  George's  Ins.  Co.  17  Me.  Kelso  v.  Kelly,  1  Daly,  419 ;  Biddle  v.  Ram- 
181;  Kill  V.  Hollister,  1  Wils.  129;  Ames-  sey,  52  Mo.  163;  Hopkins  v.  Gilman,  22 
bury  V.  Bowditch  Ins.  Co.  6  Gray,  696.  Wis.  476 ;  Greason  v.  Keteltos,  17  N.  Y.  491 ; 

•Allegre  v.  Maryland  Ins.  Co.,  supra.  Gourlay  v.  Duke  of  Somerset,  19  Ves.  Jr. 

'  Robinson  v.  George's  Ins.  Co.  17  Me.  429 ;  Agar  v.  Macklew,  2  Sim.  &  Stu.  418 ; 

181.  Strohineir  v.  Zenpenfeld,  3  Mo.  App.  429; 

•  EiU  V.  HolUater,  1  Wils.  128.  Chichester  v.  Mclntire,  4  Bligh,  (N.  8.)  78. 
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rental,  and  that  A.  should  then  have  the  privilege  of  buying  the  improve- 
ments, or  should  grant  a  renewal  of  the  lease  at  the  rental  so  fixed,  and  with 
the  old  covenants,  and  that  B.  had  always  appointed  partial  assessors,  so  that 
no  unanimous  decision  could  be  obtained,  and  had  occupied  the  premises  for 
a  number  of  years  since  the  expiration  of  the  original  lease  without  paying 
any  rent,  held,  that  the  bill  was  proper,  and  that  equity  would  entertain 
the  suit  on  the  grounds  of  fraud,  account,  the  prevention  of  a  multiplicity 
of  suits,  and  because  a  remedy  at  law  would  be  neither  plain,  adequate,  nor 
complete.'  In  New  York  it  is  decided  that  the  court  will  fix  the  rent,  or  direct 
a  renewal  at  the  former  rent,^  or  order  a  reference  to  ascertain  what  the  amouut 
of  rent  should  be.*  In  England,  in  one  case,  the  court  refused  to  substitute  the 
master  for  the  arbitrators,  holding  that  that  would  be  to  bind  the  parties 
contrary  to  their  agreement.*  In  another  case,  the  question  arose  whether 
a  reference  to  settle  a  lease  to  be  made  by  defendant  to  plaintiff  should  be  to 
the  master,  or  to  G.  under  an  agreement  that  certain  mattera  in  the  lease 
should  be  judged  by  G.,  or,  in  case  of  his  death,  by  some  other  and  competent 
person  to  be  mutually  agreed  upon  by  the  parties.  It  was  held  that  the  lease 
must  be  settled  by  the  master,  no  steps  having  previously  been  taken  to  se- 
cure G.'s  approval.*  And  where  the  concurrence  of  one  of  the  arbitrators  was 
secured  by  the  influence  of  the  tenant's  wife,  and  the  award '  was  especially 
favorable  to  the  tenant,  the  latter  was  denied  specific  enforcement.^ 

Valuation  in  Contracts  of  Sale.  Nor  will  couiia  of  equity  decree  specific 
enforcement  of  contracts  of  sale  upon  a  valuation  to  be  made  by  arbitrators.' 
But  where  standing  timber  was  sold,  and  by  the  contract  the  quantity  was 
to  be  determined  by  referees  named,  after  an  examination  and  measure- 
ment of  the  timber  one  of  the  referees  fell  sick,  and  the  otiiei-s  made  an  es- 
,  timate  and  report,  held,  that  the  sale  of  the  timber  was  the  subject  of  the 
contract,  and  that,  to  prevent  a  failure  as  to  the  principal  matter,  equity 
would  furnish  means  of  ascertaining  the  quantity,  but  would  not  compel 
specific  execution  of  the  contract.' 

Partnership  Contracts  to  Arbitrate.  A.  and  B.,  partne  rs,  agreed  that  A. 
should  withdraw,  and  that,  if  afterwards  B.  should  desire  to  retire,  A.  should 
have  the  privilege  of  purchasing  the  good-will,  stock,  etc.,  to  1)6  valued  "in 
the  usual  way"  by  two  valuers,  one  to  be  named  by  A.  and  another  byB.,  or 
by  an  umpire.  B.  refused  to  allow  his  valuer  to  proceed.  Held,  that  there 
was  no  contract  that  a  court  of  equity  would  enforce.'  Nor  is  such  an  agree- 
ment a  defense  to  a  suit  between  partners.'*  But  where  two  partners  agreed 
tliat  upon  dissolution  one  should  purchase  the  share  of  the  other,  at  a  price 
to  be  fixed  by  two  arbitrators  appointed  by  each  partner,  the  ?ourt  held  the 
valuation  not  of  the  substance  of  the  agreement,  and  that  it  would  substitute 
itself  for  the  arbitratora  in  order  to  carry  the  agreement  into  effect." 

.  Contracts  for  Work.  In  contracts  with  railway  and  other  companies  it  is 
usual  to  stipulate  that  a  reference  to  the  engineer  or  to  some  other  officer  shall 
be  made  a  condition  precedent  to  recovery  in  case  of  dispute  under  the  con- 
tract.   In  such  case  neither  party  can  sustain  an  action  on  the  contract 

>  Biddle  v.  Ramsey,  62  Mo.  153.  See,  dell  v.  Brettareh,  17  Vea.  Jr.  231 ;  Griffith 
also,  Strohmeir  v.  Zeppenfeld,  23  Mo.  r.  Frederick  Co.  Bank,  6  Gill  &  3.  424; 
App.  429.  Richardson  v.  Smith,   L.  K.  5  Ch.  648; 

'Johnson  v.  Conger,  14  Abb.  Pr.  195.  Morse  v.  Merest,  6  Mad.  25 ;  Smith  v.  Pe- 

*  Kelso  V.  Kelly.  1  Daly,  419.  ters,  L.  K.  20  Eq.  511. 

*  Agar  T.  Macklew,  2  Sim.  &  Stu.  418.  » Backus'  Appeal,  58  Pa.  St.  186. 

■  *Gourlay  v.  Duke  of  Somerset,  19  Ves.  »  Vickers  v.  Vickers.  L.  R.  4  Eq.  52'. 

Jr.  429.  ^Wellington  v.  Mcintosh,  2  Atk.  669; 

*  Chichester  v.  Mclntire,  4  Bligh,  (N.     Tattersal  r.  Groot,  2  B.  &  P.  131. 

S.)  78.  "Dinham  v.  Bradford,  L.  E.  6  Oh  619. 

>  HilDQB  V.  Geiy,  14  Ves.  Jr.  400 ;  Blun- 
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without  performance,  or  an  offer  to  perform.*  In  such  a  case  an  engineer's 
award  or  finding  may  be  conclasive  on  a  »u&-oontractor.'  But  where  an 
agreement  was  made  between  a  land-owner,  through  whose  laud  a  railway 
was  about  to  be  laid,  and  the  company,  whereby  it  was  agreed  that  an  esti- 
mate should  be  made  by  the  company's  engineer  as  to  the  damages,  which 
should  be  submited  to  A.,  the  land-owner's  agent,  "for  approval,"  "the 
amount,  when  agreed  upon  or  determined,"  to  be  paid  to  the  land-owner  in 
discharge  of  all  obligations  as  to  the  road.  A.  died  before  the  engineer's  esti- 
mate was  sent  in.  Held,  that  submission  to  A.'  for  approval  was  of  the  es- 
sence of  the  contract,  and  that  inasmuch  as  by  A.'s  death  the  contract  could  not 
be  performed  in  the  manner  agreed,  the  court  refused  specific  enforcement.* 
And  the  courts  have  refused  to  appoint  arbitrators  to  value  works,  erections, 
buildings,  or  the  damage  caused  thereby.* 

EoxepUons.  Although  a  court  of  equity  will  not  in  general  decree  specific 
performance  of  an  agreement  to  refer  to  arbitration,  or,  on  the  death  of  an 
arbitrator,  substitute  the  master  for  the  arbitrator,  yet  the  party  who  refuses 
to  supply  the  deficiency  by  naming  a  new  arbitrator  may  be  denied  relief 
from  a  court  of  equity  except  upon  the  terms  of  his  doing  equity,  which  may 
consist  in  his  consenting  to  the  accounts  being  taken  by  the  master.*  And 
although  equity  will  not  decree  specific  performance  of  a  contract  to  arbi- 
trate, yet  where  a  question  of  damages  arises  it  is  not  error  for  the  court,  by 
consent  of  parties,  to  permit  the  amount  to  be  ascertained  by  arbitrators  and 
to  decree  the  amount  thus  found.*  Adelbebt  Hamilton. 

ChicagQ. 

'See  Monongabela  NaT.  Co.  ▼.  Fenlon,  Haggart  ▼. Horgan,  1  Seld.  422;  Gibbons 

4  Watts.  &  8.  205;  v.  Edwards,  2  Dru.  &  War.  80. 

>  Faunce  T.  Burke,  4  Harris,  469.  '  Chialyn  y.  Dalby,   2  Yoonge  Si  0. 

•  Firth  V.  Midland  Ry.  Co.  L.  R.  20  Bq.  Exch.  170. 

100.  ■  Conner  t.  Drake,  1  Ohio  St  166. 

^Haggart   t.  Morgan,  4   Sandf.   198; 


Bpabe  t;.  HoHB  MuT.  Ins.  Go. 
(OireitU  Court.  D.  Oregon.    January  21, 1884.) 

1.  AOEMT  AdTBBBBLT  INTERESTED  TO  PrIKOIPAIi. 

The  law  will  not  allow  a  person  to  act  as  agent  when  he  has  an  interest  ^• 
verse  to  his  principal ;  and  therefore  an  agent  of  an  insurance  company  to  re- 
ceive and  transmit  applications  for  insurance,  when  making  an  application 
therefor  on  his  own  property,  directly  or  indirectly,  for  his  own  benefit,  is  act- 
ing for  himself,  and  cannot  be  cunsidered  the  agent  of  the  insurance  company. 

2.  Suit  to  Rbform  a  Contbact. 

The  evidence  necessary  to  support  a  bill  to  reform  a  contract  must  show  cer- 
tainly in  what  the  mistake  consists,  and  that  it  was  mutuaL 
8.  Case  in  Judouent. 

The  owners  of  a  warehouse  applied  to  an  insurance  company,  of  which  they 
were  agents,  to  receive  and  transmit  applications  for  insurance  for  a  policy 
.on  the  same,  as  the  property  of  their  ludgment  creditor,  and  the  company, 
knowing  nothing  to  the  contrary,  issued  the  policy  accordingly,  and  upon  the 
destruction  of  tlie  property  by  fire  refused  to  pay  the  insurance,  on  the  ground 
that  the  assured  had  no  insurable  interest  therein,  the  assured  having  failed 
in  an  action  on  the  policy  to  recover  the  insurance,  on  the  ground  that  it  did 
not  appear  but  that  his  debt  could  be  otherwise  made  out  of  the  remaining 
property  of  his  debtors,— 8  iJawy.  618,  [8.  0. 15  Fbd.  Rbp.  707,]— brought  a 
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suit  in  eqnitf  to  refonn  the  policy,  alleging  that  by  mistake  it  vaa  issned  in 
the  name  of  the  creditor,  as  owner,  when  it  should  hare  been  Issued  in  the 
name  of  the  debtor  and  for  his  benefit,  in  case  of  loss,  hM,  that  the  evidence 
did  not  support  the  allegation  of  mistake,  but,  on  the  contrary,  showed  that 
the  company  was  Induced  to  issue  the  policy  by  the  false  representation  of  the 
owners  and  applicant,  on  accoimt  of  which  deception  it  was  entitled  to  rescind 
the  contract  or  treat  it  as  null. 

Suit  to  Correct  a  Mistake  in  a  Policy  of  Insnranoe. 

W.  Scott  Bebee  and  W.  Cullen  Gagton,  for  plaintiff. 

Cynu  A.  Dolpk,  for  defendant. 

Dbadt,  J.  This  suit  was  commenced  on  April  28,  1883.  It  is 
brought  by  the  plaintiff,  aoitizenof  Oregon,  against  the  defendant,  a  cor- 
poration formed  under  the  law  of  California  and  doing  basiness  in  this 
state,  to  reform  and  enforce  a  policy  of  insurance  against  fire,  issued 
by  the  defendant  on  a  warehouse  in  Cottage  Grove,  Ordgon,  for  a  pe- 
riod of  one  year  from  July  26, 1881,  in  the  sum  of  $900,  by  correcting 
an  alleged  mistake  therein,  whereby  said  property  appears  to  have 
been  insured  as  the  property  of  the  plaintiff,  when  in  fact  it  was  agreed 
and  understood  that  it  should  be  insured  as  the  property  of  Aaron 
and  Ben  Lurch,  whose  property  it  was  and  is,  for  the  benefit  of  the 
plaintiff.  The  answer  of  the  defendant  denies  the  allegations  of  the 
bill,  as  to  the  alleged  mistake,  and  avers  that  Lurch  Bros,  applied  to 
it,  as  the  agents  of  the  defendant,  to  have  the  property  insured  as 
that  of  the  plaintiff,  and  that  it  never  was  otherwise  informed  until 
after  the  loss  and  readjustment,  when  it  refused  to  pay  the  same  and 
offered  to  return  the  premium  of  f  18.90,  which  was  refused.  The 
answer  also  contains  a  plea  of  limitation  to  the  effect  that  the  suit  is 
barred  by  the  stipulation  in  the  policy,  which  provides  that  no  suit 
shall  be  maintained  therenn  unless  commenced  within  12  months 
after  the  loss  occurs.  On  August  13th  this  cause  was  before  this 
court  on  a  demurrer  to  the  bUl,  when  it  was  held  that  the  stipulation 
in  the  policy  limiting  the  right  to  sue  thereon  to  the  12  months  next 
after  the  loss  did  not  commence  to  operate  until  the  expiration  of 
the  60  days  thereby  given  to  the  insurer  in  which  to  make  payment. 
17  Fed.  Ebp.  568. 

But  now  it  is  contended  by  the  defendant  that  because  it  gave  no- 
tice of  its  intention  not  to  pay  and  the  reason  therefor,  before  the 
expiration  of  the  60  days,  that  the  plaintiff  was  at  liberty  to  com- 
mence his  suit  at  once,  and  therefore  the  period  of  12  months  com- 
menced to  run  from  that  time  and  expired  more  than  a  month  before 
the  commencement  of  this  suit,  namely,  March  23,  1888.  This  is  a 
plausible  proposition,  but  I  do  not  think  it  a  sound  one.  The  stipu- 
lation for  a  delay  of  60  days  after  notice  and  proof  of  loss  within 
which  to  make  payment,  being  intended  for  the  benefit  of  the  defend- 
ant, doubtless  it  might  waive  it.  And  by  giving  notice  on  March  23d 
that  it  would  not  pay  the  loss,  for  the  reason  stated,  it  evidently  did 
80.  Thereafter  the  plaintiff  may  have  been  at  libert;-  to  sue  without 
farther  delay.    But  I  doubt  if  the  defendant  could  by  this  means 
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compel  the  plaintiff  to  commence  sooner  than  he  otherwise  woald  be 
required,  or  that  the  limitation  of  12  months  would  thereby  com- 
mence to  run,  as  against  the  plaintiff,  before  the  previous  period  of 
60  days  had  expired. 

The  defendant  also  contends  now,  upon  the  proof,  that  the  suit  is 
barred,  even  allowing  that  the  12  months  did  not  commence  to  run 
until  after  the  expiration  of  the  60  days,  because  it  appears  that  the 
notice  and  proof  of  loss  were  made  as  early  after  the  fire  as  Febru- 
ary 16th.  The  evidence  in  the  case  consists  of  the  testimony  of  the 
plaintiffs,  Aaron  and  Ben  Lurch,  the  defendant's  Oregon  manager, 
Mr.  George  L.  Story,  and  its  traveling  agent,  D.  B.  Bush,  and  sun- 
dry exhibts,  consisting  of  prior  policies  of  insurance  on  this  property 
and  letters  and  documents  relating  thereto.  From  these  proofs  and 
the  pleadings  it  satisfactorily  appears  that  the  property  was  destroyed 
by  fire  on  February  14, 1882,  and  the  loss  adjusted  by  the  defendant 
within  a  few  days,  and  not  exceeding  a  week,  thereafter,  at  $900,and 
that  on  March  23d  the  defendant  gave  notice  to  the  plaintiff  that  it 
declined  to  pay  the  loss  because  it  had  ascertained  at  and  since  the 
adjustment  that  the  plaintiff  had  no  interest  in  the  property.  Aaron 
and  Ben  Lurch  both  testify  that  they  gave  notice  of  the  loss  on  the 
next  day  thereafter,  and  that  within  a  week,  the  agent.  Bush,  was  at 
Cottage  Grove  and  adjusted  the  same.  Bush  swears  that  he  was 
there  and  made  the  adjustment  on  February  16th,  aad  as  he  speaks 
positively,  and  from  written  memoranda,  this  is  probably  the  fact. 
The  plaintiff  does  not  appear  to  have  had  anything  to  do  with  the 
business  personally,  and  knows  nothing  about  it,  except  the  offer  to 
refund  the  premium  in  Lurch's  store  when  he  and  they  declined  it — 
he  saying  that  he  had  nothing  to  do  with  it. 

But  taking  the  statement  most  favorable  to  the  plaintiff  on  this 
point,  and  assuming  that  a  full  week  elapsed  before  the  adjustment, 
which  necessarily  included  notice  and  proof  of  loss,  or  waiver  of  the 
same  by  defendant,  the  period  of  60  days  commenced  to  run  from 
and  after  February  21st,  and  expired  on  April  22d.  Within  the  next 
12  months  this  suit  should  have  been  commenced,  whereas  it  was  de- 
layed until  six  days  thereafter.  The  plaintiff  claims,  however,  that 
the  60  days  did  not  commence  to  run  until  Bush  returned  to  Cottage 
Grove  and  notified  the  plaintiff  on  March  23d  that  the  defendant 
would  not  pay  the  loss.  But  according  to  the  language  of  the  policy 
the  60  days  is  to  be  counted  from  the  giving  of  notice  and  proof  of 
loss,  which  was  either  made  or  waived  before  the  adjustment,  and  not 
the  refusal  of  payment.  Indeed,  this  60  days  is  manifestly  given  to 
the  defendant  for  the  very  purpose  of  ascertaining  and  determining 
whether,  admitting  the  loss  or  the  sufficiency  of  the  notice  and  proof 
thereof,  it  is  bound  to  or  will  pay  the  claim  of  the  assured.  Nor  is 
there  any  ground  to  claim  that  the  matter  was  kept  open  from  the 
first  to  the  second  visit  of  Bush  to  Cottage  Grove  for  further  proof  in 
any  particular.    The  proof  of  loss  and  ownership  was  made  on  the 
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first  visit,  and  it  was  explioit  and  satisfactory.  The  plaintiff  swor& 
that  he  had  no  interest  in  the  property,  and  the  Lurch  Bros,  claimed 
to  own  it,  which  claim  was  supported  by  the  county  record  of  deeds. 
Bo  it  is  quite  plain  that  this  suit  is  barred  by  lapse  of  time.  It^waa 
commenced  just  six  days  too  late.  Bat  if  this  were  otherwise,  the 
plaintiff  is  not  entitled  to  the  relief  sought.  I  have  examined  the  cir- 
cumstances of  the  case  as  disclosed  by  the  evidence,  and  they  do  not 
lead  to  the  conclusion  that  there  was  any  mistake  made  in  the  word- 
ing of  this  policy  as  alleged,  but  the  contrary. 

Briefly,  it  appears  that  in  1878  the  Lurch  Bros,  were  doing  busi- 
ness at  Cottage  Grove  as  commission  merchants  when  they  failed, 
claiming  to  owe  the  plaintiff,  who  is  a  person  of  comparative  wealth, 
living  in  the  same  place,  nearly  $5,000,  with  interest  at  1  per  centum 
per  month,  for  which  he  obtained  or  had  a  judgment  against  them 
on  December  9, 1878'.  Upon  this  he  sold  and  purchased  their  store, 
but  retained  them  as  clerks  and  managers  of  the  business  for  a  year 
or  two,  when  they  succeeded  in  making  a  settlement  with  their  cred- 
itors, and  took  the  store  back  again,  stili  owing  him,  as  they  allege, 
about  $2,000,  which  was  the  value  of  the  stock  when  returned  to  them. 
Aaron  Lurch  says  that  after  the  failure  he  told  the  plaintiff  that,  as 
he  was  a  creditor  of  theirs,  he  would  have  this  property  insured  for 
his  benefit,  without  stating  how  or  in  what  manner  he  expected  to 
accomplish  it,  and  the  plaintiff  says  he  assented  to  the  suggestion, 
but  it  does  not  appear  that  he  ever  gave  the  matter  any  further  atten- 
tion, or  that  the  Lurches  were  under  any  legal  obligation  to  him  to 
do  so.  On  July  26,  1879,  Aaron  Lurch  had  the  property  insured  in 
the  Connecticut  Fire  Iilsurance  Company,  for  one  year  from  that  date, 
for  the  sum  of  $900,  as  the  property  of  the  plaintiff,  the  application 
therefor,  which  was  made  by  him  in  person,  being  in  his  handwriting, 
and  signed  by  him,  "A.  H.  Spare."  In  1880,  and  before  July  24th, 
the  Lurch  Bros,  became  the  agents  of  the  defendant  at  Cottage  Grove 
to  solicit  and  receive  applications  for  fire  insurance,  and  on  that  day 
they,  as  such  agents,  wrote  to  the  manager  of  the  defendant,  at  Port- 
land, inclosing  the  said  Connecticut  policy  on  this  property,  as  the 
property  of  the  plaintiff,  and  asked  to  have  it  renewed  in  the  Home 
Myitual;  and  that  they  might  be  allowed  the  proper  commission 
therefor,  which  was  done;  and  on  July  14,  1881,  on  their  written 
application,  the  policy  was  renewed  with  the  defendant  for  another 
year.  This  was  all  the  communication  there  ever  was,  until  after 
the  fire,  between  the  defendant  and  any  of  these  parties  on  this  sub- 
ject; and  all  the  knowledge  which  the  defendant  or  its  manager  or 
agents  bad,  as  to  the  ownership  of  this  property,  prior  to  the  loss, 
was  derived  from,  and  in  accordance  with,  the  information  thus 
obtained. 

Upon  this  state  of  facts  it  is  preposterous  to  claim  that  the  plain- 
tiff or  his  agents,  the  Lurches,  ever  intended  or  thought  of  insuring 
v.l9,no.l— 2 
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this  property  as  the  property  of  the  latter,  for  the  benefit  of  the 
former,  or  otherwise  than  it  was  done.  It  was  insured  for  three  yearcs 
in  succession,  at  the  request  of  the  Lurches,  as  the  property  of  the 
plaintiff,  and  exactly  as  Aaron  Lurch  described  it  in  the  first  appli- 
cation made  and  written  by  him  in  1879.  What  was  the  reason  or 
purpose  of  this  misrepresentation  it  is  not  material  now  to  inquire. 
The  Lurches  may  have  honestly  intended  to  insure  this  property  for 
the  benefit  of  the  plaintiff,  but  were  mistaken  as  to  the  proper  method 
of  so  doing.  But  in  that  case,  the  plaintiff  must  abide  the  result  of 
their  action,  just  as  he  would  if  they  had  refused  or  nef;leoted  to  in- 
sure it  at  all.  He  bad  no  control  over  them  in  this  respect, — they 
were  not  under  any  legal  obligation  to  insure  the  property  for  him, — 
and  in  fact  were  acting  for  themselves.  But  on  the  evidence,  the 
whole  case  of  the  plaintiff  is  so  vague,  impi*obable,  and  contradictory 
that  it  is  difficult  to  assign  any  reasonable  and  correct  motive  for 
their  action.  But  counsel  for  the  plaintiff  insist  that  the  Lurches  in 
procuring  this  policy  to  issue  were  acting  as  the  agents  of  the  de- 
fendant, and,  therefore,  their  mistake,  if  any,  is  the  mistake  of  the 
defendant,  of  which  it  cannot  now  take  advantage.  When  the  alleged 
understanding  between  the  plaintiff  and  the  Lurches  about  this  in- 
surance was  first  had,  and  when  it  was  first  effected,  the  latter  were 
not  the  agents  of  the  defendants  for  any  purpose,  and  what  followed 
thereafter  was  in  strict  conformity  with  what  had  been  done.  But  it 
is  not  worth  while  to  refine  on  this  point.  The  Lurches  were  evi- 
dently acting  for  themselves  in  this  matter.  They  were  not  under 
any  legal  obligation  to  have  this  property  insured  for  the  benefit  of  the 
plaintiff,  and  if  they  voluntarily  did  so,  it  wa6  in  fact  for  their  own 
benefit  rather  than  his.  la  such  case,  if  the  property  was  destroyed 
by  fire,  they  would  so  far  pay  their  debt  with  the  insurance,  and  the 
plaintiff  would  get  nothing  but  what  he  was  otherwise  entitled  to,  and 
they  might  be  otherwise  able  to  pay. 

Before  commencing  this  suit  this  plaintiff  brought  an  action  at 
law  in  this  court,  on  this  policy,  as  it  is,  claiming  an  insurable  in- 
terest in  the  property,  as  a  judgment  creditor  of  the  Lurches,  and,  on 
a  demurrer  to  the  complaint,  the  court  held  that  he  had  such  an  in- 
terest, but  he  could  not  recover  unless  it  also  appeared  that  the 
debtor  had  not  other  property  sufficient  to  satisfy  the  judgment.  8 
Sawy.  618 ;  [S.  C.  15  Fed.  Eep.  707.]  The  plaintiff  did  not  amend  his 
complaint  so  as  to  make  this  allegation,  as  he  certainly  would  if  he 
could ;  and  the  only  inference  is  that  he  suffered  no  loss  by  the  fire 
and  was  not  benefited  by  the  insurance.  But  another  sufficient  an- 
swer to  this  claim  is  that  the  Lurches  could  not  act  as  the  agents  of 
the  defendants  in  this  matter  of  the  insurance  of  their  own  property 
for  either  the  direct  or  indirect  benefit  of  themselves.  The  law  has 
too  much  regard  lor  the  infirmity  of  human  nature  to  allow  a  person 
to  be  subject  to  the  temptation  of  acting  as  an  agent  in  a  maUer  in 
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which  he  has  an  interest  adverse  to  his  principal.  The  law,  dealing 
with  the  average  integrity  and  disinterestedness,  wisely  assumes  that 
DO  man  can  faithfully  serve  two  masters,  whose  interests  are  in  con- 
flict.    Story,  Ag.  §§  9,  10,  210,  211;  4  Kent,  438. 

Assuming,  then,  that  the  Lurches  were  acting  for  themselves  and 
not  the  defendant,  because  as  a  matter  of  fact  it  appears  they  were 
BO  acting,  and  because,  as  a  matter  of  law,  they  could  not  act  other- 
wise, what  possible  ground  is  there  for  the  claim  that  this  policy 
does  not  truly  state  the  contract  of  the  parties?  None  whatever. 
The  Lurches  applied  in  writing  to  have  this  property  insured  as 
that  of  the  plaintiff,  and  the  defendant  knowing  nothing  to  the  con- 
trary, accepted  the  application  and  issued  the  policy  accordingly. 
The  minds  of  the,  parties  met  on  this  proposition  and  no  other.  But 
it  was  essentially  false;  and  as  soon  as  the  defendant  ascertained 
that  the  Lurches  had  misrepresentod  the  matter  and  attempted  to 
procure  an  insurance  on  their  own  property,  substantially  for  their 
own  benefit,  in  the  name  of  Spare,  it  refused  to  be  bound  by  the  con- 
tract, as  it  had  a  right  to,  both  under  the  general  law  and  the  ex- 
press stipulation  of  the  policy,  and  offered  to  return  the  premium. 

A  party  seeking  to  have  a  mistake  in  a  written  instrument  cor- 
rected must  show  exactly  in  what  the  mistake  consists.  It  must  be 
a  mntaal  mistake  whereby  both  parties  have,  in  fact,  done  what  nei- 
ther intended.  And  the  evidence  must  be  sufScient  to  prove  this 
satisfactorily — ^to  a  moral  certainty.  Bmgger  v.  State  Ins.  Co.  5  Sawy. 
310.  There  was  no  mutual  mistake  here.  There  was,  indeed,  in  the 
proper  sense  of  the  term,  no  mistake  at  all.  The  defendant  was  de- 
ceived by  the  deliberate  misrepresentation  of  the  Lurches  as  to  the 
ownership  of  this  property,  whereby,  according  to  the  testimony  of 
its  manager,  it  was  misled  to  accept  a  greater  moral  hazard  than  it 
was  aware  of  or  otherwise  might  have  done.  For  this  reason  the  de- 
fendant had  a  right  to  rescind  the  contract  or  treat  it  as  null,  inde- 
pendent of  the  clattae  in  the  policy  making  it  void  on  that  account. 

There  is  still  another  point  made  by  the  plaintiff,  and  that  is  a 
subsequent  waiver  of  the  misreprcBentation  by  the  defendant.  The 
Lurches  testify  that  during  the  year  1881,  and  after  this  policy  was 
issued,  Bush  was  at  Cottage  Grove,  and  in  conversation  with  them 
learned  that  the  warehouse  was  not  the  property  of  Spare,  but  of  the 
Lurches,  whereupon  he  called  their  attention  to  the  irregularity,  but 
said,  as  they  were  the  agents  of  the  defendant,  it  might  stand  so 
until  the  next  year,  when  it  must  be  corrected.  The  time,  circum- 
stances, and  details  of  this  alleged  conversation  are  very  vaguely  and 
conflictingly  stated  by  the  Lurches,  while  the  whole  story  is  flatly 
and  explicitly  contradicted  by  Bush,  who  also  swears  positively  that 
he  was  was  not  at  Cottage  Grove  from  March  11,  1881,  to  February 
16,  1882.  Without  stopping  to  consider  the  legal  effect  of  such  a 
conversation  or  understanding,  or  the  power  or  authority  of  Bush  to 
thus  validate  a  read  contract,  it  is  sufficient  to  say  that  the  burden 
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of  proof  is  on  the  plaintiff  to.  establish  the  faot,  and  that  in  my  judg- 
ment it  is  ifot  proven  that  the  conversation  ever  occurred. 

There  must  be  a  decree  dismissing  the  bill  for  want  of  equity,  and 
for  costs  for  the  defendant. 


Whlls,  Faego  &  Co.  »,  Obeqon  Ey.  &  Nav.  Co. 

(Oireuit  Court,  £>.  Oregon.    Januarj  25, 18S4.) 

1.  EXFREBS  FaCIMTIKS. 

Whether  an  express  company  doing  h,usineas  over  a  line  of  railway  or  steam- 
boats is  entitled  to  the  services  of  the  pursers  and  conductors  thereon,  as  its 
messengers,  depends  on  circumstances ;  but  when  one  express  company  doing  < 
business  over  any  such  line  of  transportation  is  allowed  such  service,  the  same 
thereby  becomes  an  express  facility,  as  to  all  other  express  companies  doing 
business  thereon,  and  cannot  lawfully  be  withheld  from  them. 

2.  Injunction  to  bb  Obetbd. 

When  a  party  to  an  injunction  doubts  its  extentor  significance,  he  ought  not 
to  disobey  or  disregard  it,  with  a  view  of  testing  it  in  this  particular,  but  he 
should  apply  to  the  court  for  a  modification  or  construction  of  it. 

3.  PCNISHMENT  FOR   CONTEMPT. 

In  a  proceeding  for  contempt  between  the  parties  to  a  suit  for  disobedience 
to  an  injunction,  causing  a  pecuniary  loss  or  injury  to  the  parly  instituting  the 
proceeding,  the  court,  in  imposing  punishment  upon  the  wrong-doer,  may  do 
80  for  the  benefit  of  the  party  injured. 

Proceeding  for  Contempt  in  the  Violation  of  an  Injunction. 

M.  W.  Fechheitner,  for  plaintiff. 

Rufus  MaUory  and  Byron  C.  Bellinger,  for  defendant. 

Deady,  J.  On  December  11,  1882,  plaintiff  commenced  a  suit  in 
this  court  to  compel  the  defendant  to  allow  and  furnish  it  express 
facilities  on  its  lines  of  transportation;  and  on  March  19th,  after  a 
hearing  on  the  bill,  an  injunction  was  allowed  requiring  the  defend- 
ant to  furnish  the  plaintiff  such  facilities  on  and  over  its  lines  of  rail- 
way and  steam  navigation  as  it  then  was  and  had  been  doing  before 
the  commencement  of  the  suit  and  upon  the  same  terms.  On  No- 
vember 20,  1883,  the  plaintiff  filed  a  petition  in  the  cause,  verified 
by  the  oath  of  its  superintendent,  Mr.  Dudley  Evans,  asking  that  the 
manager  of  the  defendant,  Mr.  C.  H.  Prescott,  and  certain  of  its 
pursers  and  conductors,  be  ordered  to  show  cause  why  they  should 
not  be  punished  as  for  contempt,  for  not  obeying  said  injunction  as 
therein  alleged.  The  petition  and  affidavits  in  support  of  it  show 
that  at  and  before  the  allowance  of  said  injunction  and  since,  the  de- 
fendant was  and  is  the  owner  and  operator  of  two  certain  steam- 
boats, then  and  now  plying  on  the  Columbia  river,  between  Portland 
and  Astoria  and  way  ports,  and  also  a  certain  steam-ship  plying  be- 
tween Portland  and  San  Francisco,  as  well  as  the  lessee  and  opera- 
tor of  a  certain  narrow  gauge  railway  running  from  White  Station  to 
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Sheridan  and  Airlie,-  in  Oregon;  that  nntil  October  %,  1883,  the  de- 
fendant allowed  the  plaintiff  to  haVe  the  services  of  pursers  and  con- 
ductors on  said  vessels  and  road,  to  take  charge  of  its  treasure-box 
and  letter-bag,  and  deliyer  and  receive  all  matter  transported  therein, 
as  its  agents  and  messengers  along  the  routes  traveled  by  them,  for 
which  it  has  and  is  willing  to  pay  a  reasonable  compensation  and 
indemnify  the  defendant  against  any  loss  by  reason  of  the  carriage 
of  such  express  matter ;  and  that  since  said  date  the  defendant  had 
refused  to  all6w  or  furnish  the  plaintiff  these  facilities,  contrary  to 
the  injunction  herein,  and  notwithstanding  it  is  furnishing  the  same 
to  the  Northern  Pacific  Express  Company,  a  corporation,  the  stock 
of  which  is  largely  owned  by  the  persons  who  control  the  defendant. 

The  order  was  made  as  asked  for,  and  on  December  4th  the  man- 
ager of  the  defendant  answered  for  it  and  himself,  admitting  the 
facts  alleged  in  the  petition,  and  stating  that  he  did  not  understand 
that  the  defendant  was  required  by  the  injunction  to  allow  its  pursers 
and  conductors  to  act  as  the  agents  and  messengers  of  the  plaintiff; 
that  acting  upon  this  impression  and  the  advice  of  counsel  that  such 
services  wiere  not  included  in  the  injunction,  and  were  not  express 
facilities  anyhow,  he  had  directed  the  pursers  and  conductors  of  the 
defendant  not  to  act  as  the  agents  and  messengers  of  the  plaintiff; 
and  that  the  respondent  did  not  intend  to  violate  or  disobey  the  in- 
junction of  the  court.  Only  two  of  the  pursers  and  conductors — C. 
A.  Gould,  of  the  narrow  gauge,  and  John  B.  Ma^ard,  of  the  steam- 
ship Columbia — appear  to  have  been  served  with  the  order  to  show 
cause,  and  they  answered  jointly,  saying  that  the  injunction  was  not 
served  on  them,  and  they  were  not  aware  of  its  terms,  and  did  not 
suppose  that  it  required  them  to  act  as  agents  of  the  plaintiff,  but 
that  in  refusing  to  do  so  they  did  not  intend  to  disobey  the  injunc- 
tion, and  were  simply  acting  in  obedience  to  the  orders  of  their  su- 
perior. 

The  «cope  and  meaning  of  the  phrase  "express  facilities"  does  not 
admit  of  absolute  definition.  Its  force  and  effect  must  often  depend 
on  circumstances,  of  which  local  usage,  the  conduct,  and  conven- 
ience of  the  parties  may  be  important  considerations.  For  instance, 
take  the  service  which  the  plaintiff  claims  at  the  hands  of  the  purser 
of  the  steam-ship.  It  consists  simply  of  receiving  the  plaintiff's 
treasure-box  and  letter-bag  in  his  office,  on  the  vessel,  and  putting  it 
in  the  safe  and  keeping  it  there  until  the  arrival  of  the  vessel  at 
Portland  or  San  Francisco,  as  the  case  may  be,  and  there  deliver- 
ing the  same,  on  board,  to  the  agent  of  the  plaintiff.  Thereby  the 
defendant  incurs  neither  expense  nor  risk,  and  the  plaintiff  saves  the 
hire  and  transportation  of  a  special  agent  between  these  ports. 
The  inconvenience  to  the  defendant  is  nothing,  while  the  inconven- 
ience to  the  plaintiff  is  very  considerable.  It  is  an  arrangement 
which  commends  itself  at  once,  as  reasonable  and  well  calculated  to 
promote  the  conduct  of  the  business  in  which  the  parties  are  engaged, 
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namely,  the  transportation  and  delivery  of  parcels  with  certainty  and 
celerity  on  the  one  hand,  and  the  furnishing  the  means  and  conven- 
iences for  so  doipg  on  the  other. 

And  it  is  not  apparent  on  what  ground  the  defendant  can  reason- 
ably refuse  this  facility,  unless  it  desires  to  impede  rather  than  pro- 
mote the  plaintiff's  business,  which  is  contrary  to  its  duty  and  obli- 
gations as  a  common-carrier.  While  the  plaintiff  was  the  only  com- 
pany doing  business  on  the  defendant's  routes,  it  was  furnished  this 
facility  as  a  matter  of  course.  It  was  mutually  profitable.  Under 
the  circumstances,  the  defendant  could  furnish  it  much  cheaper  than 
the  plaintiff  could  supply  it.  That  it  was  the  proper  and  convenient 
thing  to  do,'  seems  then  not  to  have  been  questioned.  But  when  a 
rival  corporation  enters  this  field  to  compete  with  the  plaintiff  in  the 
express  business,  the  defendant  withdraws  this  facility  from  the  lat- 
ter, and  extends  it  to  the  former.  The  only  reasonable  explanation 
of  this  conduct  is  that  the  defendant  intends  to  favor  the  one  com- 
pany, which  is  in  fact  itself  or  its  near  ally  in  interest,  and  hinder 
the  other  in  the  conduct  of  its  business.  The  same  may  be  said  of 
the  services  of  the  conductors  on  the  narrow  guage  joad.  Presum- 
ably the  business  thereon  is  so  light  that  it  is  a  burdensome  expense 
to  send  a  special  messenger  over  the  road  with  the  express  matter, 
while  the  duties  of  the  conductor  are  so  inconsiderable'  that  he  can 
attend  to  it  as  well  as  not. 

The  injunction  requires  the  defendant  to  furnish  the  plaintiff  with 
the  express  facilities  that  it  was  allowed  at  and  before  the  filing  of 
the  bill;  and  this  facility,  as  we  have  seen,  was  one  of  them.  If, 
however,  the  defendant  or  its  manager  thought  that  this  was  such  ft 
facility  or  convenience  as  it  ought  not,  under  the  circumstances,  to 
be  required  to  furnish,  and  would  not  if  the  court's  attention  was 
specially  called  to  the  matter,  he  should  have  applied  for  a  modifi- 
cation of  the  injunction  in  this  respect,  and  not  have  undertaken  to 
disregard  it,  with  a  view  of  testing  the  matter  or  otLerwifle.  The 
merit  or  propriety  of  the  injunction  is  not  open  to  consideration 
in  this  proceeding.  It  is  the  duty  of  all  the  parties  to  obey  the  in- 
junction until  it  is  set  aside  or  modified.  Craig  v.  Fisher,  2  Sawy. 
345.  As  it  is,  the  respondents  are  clearly  guilty  of  a  violation  of  the 
injunction,  and  are  liable  to  be  punished  as  for  a  contempt,  regard- 
less of  the  question  whether  this  service  is  one  which  the  defendant 
ought  to  furnish  the  plaintiff  as  an  "express  facility"  or  not.  But 
even  if  the  defendant  had  never  furnished  the  plaintiff  with  this 
facility,  and  even  if  it  is  not,  under  the  circumstances  or  otherwise, 
an  absolute  express  facility,  yet  the  defendant  has  by  its  conduct,  so 
far  made  it  one  that  it  is  bound,  both  by  the  terms  of  the  injunction 
and  its  duty  and  obligation  as  a  common  carrier,  to  furnish  it  to  the 
plaintiff.  Having  voluntarily  furnished  the  Northern  Pacific  with 
this  convenience  in  the  transaction  of  its  business,  it  cannot  refuse  it 
to  Wells,  Fargo  &  Co.    In  giving  this  convenience  to  the  one  com- 
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pany  doing  an  express  biisiness  over  its  lines  of  transportation,  the 
defendant,  as  to  all  other  companies  doing  such  business  thereon, 
has  thereby  made  it  ail  absolute  express  facility,  to  which  all  are 
equally  entitled.  As  was  said  in  WeUs  y.  0.  dt  C.  Ry.  Co.  18  Fed. 
Eep.  672.  ' 

"The  defendant  Is  bound  to  furnish  the  express  company  with  reasonable 
facilities  for  the  cofiduct  of  its  business,  and  if  there  is  more  than  one  com- 
pany doing  business  over  its  road  it  must  furnish  equal  facilities  to  all.  To 
deal  fairly  and  justly  in  this  respect,  and  according  to  its  obligation,  the  de- 
fendant must  serve  the  express  companies  equally,  and  neither  directly  nor  in- 
directly favor  the  one  nor  hinder  the  other.  Whatever  terms  or  fayors  it  ex- 
tends to  one,  it  must  extend  to  the  other,  because  that  other  becomes  thereby 
entitled  to  them.  No  discrimination  can  be  allowed;  but  equality  of  service, 
conditions  and  compensation  is  the  fundamental  rule  governing  the  business 
or  transaction." 

This  case  is  also  referred  to  generally  as  authority  in  the  premises. 
The  two  oases  are  in  principle,  if  not  in  instance,  exactly  alike.  Dis- 
ob^dienoe  to  an  injunction  is  a  contempt  of  court  which  may  be  pun- 
ished by  fine  or  imprisonment.  Atiantk  Q.  P.  Co.  t.  Dittma/r  P.  M. 
Co.  9  Fed.  Rep.  316;  section  725,  Rev.  St.  Either  the  corporation 
committing  the  contempt  may  be  punished,  or  the  agent  through 
whom  it  acts.     U.  S.  v.  Memphis  dk  L.  R.  R.  Co.  6  Fed.  Rep.  237. 

The  purser  and  conductor  are  discharged.  It  does  not  appear  that 
they  were  ever  served  with  the  injunction  or  made  aware  of  its  terms 
in  this  respect.  The  defendant  corporation  and  its  manager  are  ad- 
judged to  be  guilty  of  a  contempt,  as  alleged  in  the  petition  herein, 
by  the  violation  of  the  provisional  injunction  heretofore  issued  in 
this  case  in  pursuance  of  the  order  of  this  court  made  and  entered 
on  March  19, 1883.  But  as  this  ii^  a  proceeding  between  the  parties 
to  the  suit,  having  a  remedial  purpose  rather  than  a  punitive  one, 
the  matter  will  now  be  referred  to  the  master  to  ascertain  what  loss, 
expense,  or  injury  the  plaintiff  has  sustained  by  reason  of  the  mis- 
conduct of  the  defendant,  with  a  view  of  enabling  the  court  to  im- 
pose, by  way  of  punishment,  a  corresponding  penalty  on  the  defend- 
ant for  the  benefit  of  the  plaintiff;  and  as  to  any  further  proceeding 
the  matter  is  continued  nntil  the  coming  in  of  the  master's  report. 
Craig  v.  Fisher,  tupras  Fischer,  v.  Hayes,  6  Fed.  Rep.  63 ;  Macauhy  v. 
White  8.  M.  Co.  9  Fed.  Rep.  698;  In  re  MvUee,  7  Blatchf.  23. 
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Croswell  v.  Mbboantilb  MnT.  Ins.  Co. 

(Oireuit  Court,  D.  Minnesota.    January,  1884.)  \ 

ALutiKB  Ikbubaitcb — Debobiftion  of  VeBSEIi. 

Where  an  insurance  certiticate,  issued  under  a  policy  of  marine  insurance, 
described  tlie  goods  as  "shipped  on  board  of  the  Qreut  Western  Steam-ship 
Company,"  held  that  shipment  upon  a  vessel  not  owned  by  the  company,  but 
chartered  by  it  and  placed  upon  its  line  as  one  of  its  vessels,  satisfied  the  terms 
of  the  contract. 

Stipulation  is  filed  waiving  a.jury.  On  March  8,  1879,  the  plain- 
tiff shipped  a  quantity  of  flour,  by  through  bill  of  lading,  frona  Minne- 
apolis to  Bristol,  England.  He  applied  to  an  insurance  agent  in  Min- 
neapolis, who  gave  him  a  certificate  insuring  him  to  the  extent  of 
|1,100.     The  certificate  is  in  the  following  form : 

"Insurance  Certificate, 
"61,100.  Gold.  No.  63,203. 

"Office  or  the  Mekcantilb  Mutual  Insubancb  Company, 

"New  York,  March  8,  1879. 

"This  is  to  certify  that  on  the  eighth  day  of  March,  1879,  this  company 

insured  under  policy  No.  135,723,  dated 187-,  and  made  for  H.  J. 

6.  Crosswell, doUara  in  gold,  on  three  hundred  and  twenty  (320) 

sacks  of  flour,  valued  at  eleven  hundred  dollars,  shipped  on  board  of  the 
Great  Western  Steam-ship  Company,  at  and  from  Minneapolis  to  Bristol, 
England;  and  it  is  hereby  understood  and  agreed  that  in  case  of  loss,  such 
loss  is  payable  to  the  order  of  Cliamberlain,  Pole  &  Co.  on  surrender  of  this 
certiflcate. 

"This  certiflcate  represents  and  takes  the  place  of  the  policy,  and  conveys 
all  the  rights  of  the  original  policy-holder  (for  the  purpose  of  collecting  any 
loss  or  claim)  as  fully  as  if  the  property  was  covered  by  a  special  policy  direct 
to  the  holder  of  this  certiflcate,  and  free  from  any  liability  for  unpaid  premi- 
ums. 

"C.  J.  Pespard,  Secretary.  A.  W.  Montgomy,  Jr.,  President" 

Indorsed  on  the  side: 
"Not  valid  without  the  counter-signatm*e  of  agent. 
"S.  S.  Eaton. 

.  "Notice.  To  conform  with  the  revenue  laws  of  Great  Britain,  In  order 
to  collect  a  claim  under  this  certificate,  it  must  be  stamped  within  sixty  days 
after  its  receipt  in  the  united  kingdom." 

The  Mercantile  Mutual  Insurance  Company  had  issued  a  running 
policy  to  S.'S.  Eaton,  of  St.  Paul,  and  given  him  blank  certificates 
to  fill  up  when  a  risk  was  taken.  He  was  its  agent,  with  full  author- 
ity to  act.  The  running  or  open  policy  to  Ealon,  on  account  of  whom 
it  may  concern,  is  dated  March  16,  1878,  and  did  not  restrict  insur- 
ance on  merchandise  to  or  from  any  particular  ports,  nor  prohibit 
the  insurance  upon-  any  particular  vessel  or  vessels.  The  flour  was 
shipped  on  the  steamer  Bemina,  rated  "A  No.  1,"  which  had  been 
recently  charted  by  M.  Whitwill  &  Son,  promoters  and  owners  of  the 
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Great  Western  Steam-ship  Line,  and  was  lost,  with  all  on  board,  on 
the  outward  trip.     Snit  is  brought  to  recover  amount  of  insurance. 

Warner  d  Stevens,  for  plaintiff. 

Young  d  Lightner,  for  defendant. 

Nelson,  J.  This  action  is  brought  on  a^marine  insurance  policy 
to  recover  for  loss  of  flour  shipped  from  Minneapolis  to  Bristol,  Eng- 
land. The  insurance  was  effected  on  a  running  policy  to  the  defend- 
ant's agent  in  St.  Paul,  and  the  blank  certificate  of  the  amount  of 
the  insurance  issued  by  the  company,  and  indorsed  by  the  persons 
therein  named,  was  filled  up  by  an  insurance  agent  in  Minneapolis, 
to  whom  the  shipper  applied.  The  certificate  declares  the  goods  are 
"shipped  on  board  of  the  Great  Western  Steam-ship  Company,"  with- 
out naming  any  particular  vessel,  and  the  special  policy  which  forms 
a  part  of  the  certificate  adds,  "or  by  whatever  other  name,  or  names, 
the  said  vessel  *  *  *  is  or  shall  be  named  or  called."  No  name 
of  the  vessel  on  board  of  which  the  freight  was  laden  being  named  in 
the  policy,  the  question  arises,  which,  in  my  opinion,  is  decisive  of 
the  case,  does  the  contract  confine  the  risk  to  a  shipment  on  board 
vessels  owned  by  or  constituting  the  Great  Western  Steam-ship  Com- 
pany's line  at  the  date  of  the  policy?  The  shipment  was  made  on 
board  the  steam-ship  Bernina,  chartered  by  the  steam-ship  company 
and  placed  in  the  line  as  one  of  its  vessels.  This  was  its  first  voyage. 
The  shipper,  when  notified  that  the  flour  was  laden  on  this  vessel,  an 
€xtra  one  of  the  line,  reported  the  fact  to  Ames,  the  insurance  agent 
who  had  filled  up  and  given  the  certificate,  and  was  told  by  him  in 
substance  that  it  would  make  no  difference  about  the  insurance  if  the 
vessel  was  the  equal  of  others  in  the  line.  It  may  well  be  urged,  un- 
der all  the  circumstances,  that  Ames,  who  was  intrusted  with  the 
blank  certificates,  and  authorized  to  fill  them  up  and  take  risks,  rep- 
resented the  insurance  company,  and  that  his  assent  binds  it;  but 
in  the  view  entertained  it  is  not  necessary  to  so  decide.  The  name 
of  the  vessel  and  the  voyage  should  be  correctly  given,  according  to 
the  terms  of  the  policy,  and,  ordinarily,  when  the  shipper  resides  at 
the  port  of  shipment,  or  can  consult  the  officers  of  the  insurance  com- 
pany it  is  done;  bo  that,  before  concluding  the  contract,  it  may  have 
all  the  data  with  which  to  fix  the  rate  of  premium.  In  this,  case  the 
shipper  resided  far  away  from  the  seaport,  and  by  this  contract  he 
was  enabled  to  insure  his  flour  on  the  presentation  of  a  through  bill 
of  lading,  it  being  impossible  to  designate  and  name  in  the  policy  the 
particular  vessel.  No  deceit  has  been  practiced,  and  there  can  be 
no  prejudice  to  the  insurance  company  unless  this  vessel  was  so  un- 
seaworthy,  or  of  a  class  rated  less  than  the  vessels  owned  by  or  run- 
ning in  the  Great  Western  Steam-ship  Company's  line  prior  to  this 
voyage. 

It  is  claimed  that  the  premium  is  greater  upon  chartered  vessels 
not  belonging  to  a  regulair  line,  and  testimony  has  been  introduced 
apparently  sustaining  this  position.     I  think,  however,  when  we  look 
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at  the  policy  and  the  manner  in  which  the  insurance  was  taken,  the 
name  of  the  vessel  has  little  to  do  with  the  risk,  and  I  do  not  see  the 
mischief  supposed  to  resalt  in  this  case.  It  is  true  the  rate  of  pre- 
mium depends  upon  the  character  of  the  vessel,  the  port  of  destina- 
tion, the  season  of  the  year,  and  circumstances  tending  to  increase  or 
diminish  the  hazards,  but  I  do  not  think  the  circumstances  in  this 
case,  that  the  vessel  had  been  chartered  and  recently  brought  into 
the  line,  was  calculated  to  increase  the  risk.  If  she  was  fully  equal 
to  the  other  vessels  in  the  class,  and  had  efficient  officers  and  a  com- 
petent crew,  the  degree  of  hazard  is  not  greater.  The  evidence  is 
complete  and  conclusive  on  these  points.  But  the  language  of  the 
certificate  does  not  limit  the  shipment  on  vessels  at  that  time  com* 
prising  the  line.  For  anything  appearing  to  the  contrary,  the  com- 
pany could  sell  out  all  its  vessels  and  purchase  or  charter  new  ones, 
and  operate  them,  and  the  shipment  on  a  vessel  of  the  line  thus  con- 
structed would  satisfy  the  terms  of  the  policy.  The  only  restriction 
is  that  the  flour  must  be  laden  on  some  vessel  of  the  line  of  the 
Great  Western  Steam- ship  Company.  This  is  a  reasonable  con- 
struction of  the  contract,  and  the  testimony  of  the  officers  of  this  and 
other  insurance  companies  about  the  increase  of  hazard  upon  char- 
tered vessels,  cannot  affect  its  terms  and  conditions. 

Judgment  for  plaintiff  for  amount  claimed  in  proof  of  loss,  with 
interest  and  costs. 


In  re  Bobb. 

{Oireuit  Oovrt,  D.  California.    January  19, 1884.) 

1.  FnoiTiTBB  TBOM  JuBTiCB  Abbestbd  aud  Rbturked  undbr  Laws  of  thb 

Unitbd  States. 

The  governor  of  a  state,  in  issuing  a  warrant  for  tlie  arrest  of  a  fugitive  from 
justice,  the  officer  who  makes  the  arrest,  and  the  party  commissioned  to  receive 
the  fugitive  and  deliver  him  to  the  authorities  of  the  state  in  which  the  offense 
is  charged  to  have  been  committed,  in  pursuance  of  the  provisions  of  sections 
6278  and  5279  of  the  Revised  Statutes,  act  under  the  authority  of  the  laws  of 
the  United  States,  and  pro  hoe  vice  are  officers  or  agents  of  the  United  States. 

2.  WBrr  OF  Habbas  Corpdb— Jitrisdictiok. 

Where  a  petition  for  a  writ  of  habeai  eorpu*  presented  to  a  state  judge  or 
court  by  a  party  in  the  custody  of  one  claiming,  in  good  faith,  to  be  authorized 
to  deliver  him  to  the  authorities  of  auother  state,  as  a  fugitive  from  justice, 
in  pursuance  of  the  provisions  of  said  sections,  shows  upon  its  face  thut  the 
petitioner  is  so  held  in  custody  under  such  claim  made  in  good  faith,  the  state 
judge  or  court  has  no  jurisdiction  to  issue  the  writ.  The  jurisdiction  in  such 
case  is  exclusively  in  the  courts  of  the  United  States. 
8.  Samb— Don  of  CnsxoDiAN. 

Where  a  writ  of  habea*  eorpv*  has  been  issued  by  a  state  judge  or  court,  and 
been  served  on  the  party  having  the  custody  of  such  alleged  fugitive,  it  ia  the 
duty  of  svch  custodian  to  make  full  return  to  the  writ  as  to  the  authority  un- 
der which  he  holds  the  prisoner,  and  to  exhibit  to  the  court  the  original  papers 
evidencing  his  authoflty,  and  respectfully  decline  to  produce  the  body  of  the 
prisoner;  and  if  it  appears  from  said  return,  or  said  petition  and  return,  that 
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the  prisoner  is  claimed  to  be  held  in  good  faith,  in  pursuance  of  the  provisions 
of  said  statute,  the  judge  or  court  issuing  the  writ  has  no  jurisdiction  or  an- 
thnity  to  proceed  further,  and  no  jurisdiction  or  authority  to  compel  the  pro- 
duction of  the  body  of  the  prisoner,  or  to  commit  the  party  holding  him  for 
contempt  in  thus  respectfully  declining  to  produce  the  prisoner. 
4.  Samb— Bb-fkct  op  Pboddotion  of  Prisoner. 

The  effect  of  the  production  of  the  prisoner  would  be  to  place  him  in  the 
physical  control  of  the  court,  and  to  deprive  the  agent  of  all  power  to  execute 
the  superior  commands  of  the  laws  of  the  United  States,  to  which  he  owes 
obedience. 

Application  for  a  Writ  of  Habeas  Corptu.  The  opinion  states  the 
facts.     Before  Sawteb  and  Sabin,  JJ. 

Alfred  Clarke,  for  the  petitioner. 

J.  D.  Sullivan,  Dist.  Atty.  for  the  city  and  coanty  of  San  Fran- 
ciBoo,  for  sheriff. 

W.  M.  Fitemauriee,  of  cotinsel. 

Sawtbb,  J.  W.  L.  Bobb  filed  his  petition  in  the  cironit  court  for 
a  writ  of  hdbecu  corpus,  in  which  he  states : 

"That  he  is  unlawfully  imprisoned,  detained,  conQned,  and  restrained  of 
his  liberty  by  P.  Connolly,  sherift  of  the  city  and  county  of  San  Francisco, 
at  the  city  and  county  of  San  Ffancisco,  in  the  state  of  California;  that 
the  said  imprlsoument,  detention,  confinement,  and  restraint  are  illegal;  and 
that  the  illegality  thereof  consists  in  this,  to-wit,  that  petitioner  is  the  duly 
appointed  agent  of  the  state  of  Oregon  to  convey  to  said  state  Charles  H. 
Bayley,  a  fugitive  from  justice  from  said,  state,  who  is  in  the  custody  of  this 
petitioner  under  a  warrant  issued  by  the  governor  of  California,  a  copy  of 
which  warrant  is  hereto  annexed  and  made  a  part  of  this  petition;  that  on 
the  twenty-first  day  of  November,  1883,  this  petitioner  was  served  with  a 
writ  of  tuibeaa  corpus  from  the  superior  court  of  the  city  and  county  of  San 
Francisco,  commanding  him  to  produce  in  said  court  said  Charles  H.  Bayley; 
that  petitioner  respecdully  informed  said  court  by  his  return  that  he  held 
said  Bayley  under  the  authority  of  the  United  States,  and  refused  to  produce 
said  Bayley,  and  said  superior  court  committed  petitioner  therefor  for  an 
alleged  contempt  of  its  authority.  Wherefore,  petitioner  is  in  custody  for  an 
act  done  in  executing  a  law  of  the  United  States,  and  for  refusing  to  do  an 
act  contrary  to  a  law  of  the  United  States. " 

The  warrant  annexed  to  the  petition  and  made  a  part  thereof  is 
the  same,  a  copy  of  which,  with  the  return  thereon,  is  hereinafter  set 
oat  in  the  commitment  as  a  part  of  the  judgment  for  contempt. 

A  writ  of  habeas  corpus  having  been  issued  according  to  the  prayer 
and  duly  served,  P.  Connolly,  sheriff,  on  January  11,  1884,  made 
return  as  follows : 

"Ifow  comes  P.  Connolly  and  makes  this  his  return  to  the  within  writ, 
and  shows  that  he  holds  the  within  named  W.  L.  Sobb  under  a  commitment, 
a  copy  of  which  is  hereto  annexed  and  made  a  part  hereof. 

"P.  Connolly, 
"Sheriff  City  and  County  of  San  Francisco. 
"By  M.  F.  CuHHiNaB.  Under  Sheriff. 
"Dated  January,  11,  A.  D.  1884." 

The  following  is  a  copy  of  the  commitment  annexed  to  the  return : 

"In  the  superior  court  of  the  city  and  county  of  San  Francisco,  state  of 

California,  Department  Ko.  1,  Wednesday,  I^ovember  the  21st,  A.  D.  1883. 
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Present,  Hon.  T.  K.  Wilson,  judge.  In  the  matter  of  the  application  of 
Charles  H.  Bayley  for  a  writ  of  Juibeas  corpus. 

"The  application  of  Charles  H.  Bayley  for  a  writ  of  habeas  oorptui  coming 
on  regularly  to  be  heard,  and  it  appearing  to  my  satisfaction  that  a  writ  of 
Tiabeas  corpus  was  duly  and  regularly  issued,  directed  to  and  served  upon 
one  W.  L.  Robb,  commanding  him,  the  said  W.  L.  Bobb,  to  have  and  pro- 
duce before  me,  the  undersigned,  one  of  the  judges  of  the  superior  court  of 
tlie  city  and  county  of  San  Francisco,  at  the  court-room  of  Department  No.  1 
of  said  court,  at  the  hour  of  half  past  one  o'clock  p.  m.  of  said  day,  the  body 
of  Cliarles  H.  Bayley,  and  at  the  time  and  place  last  aforesaid. 

"The  said  W.  L.  Robb  appeiiring  by  his  counsel  and  submitting  his  return 
to  said  writ,  from  which  it  appears  that  the  said  W.  L.  Robb  holds  iJie'  said 
Charles  H.  Bayley  under  t?ie  authority  of  tJie  Vhited  States  under  and  by 
virtue  of  the  following  warrant  : 

"  '  State  of  Califoi-nia,  executim  department.  [Vignette.]  The  people  of 
the  state  of  California,  to  any  sheriff,  constable,  marshal,  or  policeman  of 
this  state,  greeting: 

" '  Whereas,  it  has  been  represented  to  me  by  the  governor  of  the  state  of 
Oregon  that  C.  H.  Bayley  stands  charged  with  the  crime  of  embezzlement, 
committed  in  the  county  of  Clatsop,  in  said  state,  and  that  be  has  fled  from 
the  justice  of  that  state,  and  has  taken  refuge  in  the  state  of  California;  and 
the  said  governor  of  the  state  of  Oregon  having,  in  pursuance  of  the  consti- 
tution and  laws  of  the  United  States,  demand^  of  me  that  I  shall  cause  the 
said  0.  H.  Bayley  to  be  arrested  and  delivered  to  W.  L.  Robb,  who  is  author- 
ized to  receive  him  into  his  custody  and  convey  him  back  to  the  state  of 
Oregon ;  and,  whereas,  the  said  representation  and  demand  is  accompanied 
by  a  certified  copy  of  the  information  filed  in  the  office  of  the  justice  of  the 
peace  of  the  precinct  of  Astoria,  Clatsop  county,  state  of  Oregon,  whereby 
the  said  C.  H.  Bayley  stands  charged  witli  said  crime  and  with  having  fled 
from  said  state  and  taken  refuge  in  the  state  of  California,  which  is  certified 
by  the  governer  of  the  state  of  Oregon  to  be  authentic;  you  are,  therefore, 
required  to  arrest  and  secure  the  said  C.  H.  Bayley  wherever  he  may  be  found 
within  this  state,  and  to  deliver  him  into  the  custody  of  the  said  AV.  L.  Robb, 
to  be  taken  back  to  the  state  from  which  he  fled,  pursuant  to  the  said  requi- 
sition, he,  the  said  W.  L.  Robb,  defraying  all  costs  and  expenses  incurred  in 
the  arrest  and  securing  of  said  fugitive.  You  will  make  return  to  this  de- 
partment of  the  manner  in  which  this  warrant  has  been  executed. 

"« In  witness  whereof  I  have  hereunto  set  my  hand  and  caused  the  great 
seal  of  the  state  to  be  affixed  this  the  twentieth  day  of  November,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  eighty-three. 

" '  [Seal]  George  Stoneman, 

" '  Governor  of  the  State  of  California. 
"'By  the  governor: 

"'Thos.  L.  Thosipson,  Secretary  of  State.' 

"  'San  Fbancisco,  Cai. 
"'I  hereby  certify  that  I  have  this  day  arrested  the  within-named  C.  H. 
Bayley,  and  delivered  him  to  W.  L.  Robb,  as  herein  demanded. 
"  'November  20, 1883.  P.  Ckowley,  Chief  of  Police.' 

"And  the  said  W,  L.  Robb  has  in  his  custody  and  possession  the  body  of 
the  said  Cliarles  H.  Bayley,  and  is  able  to  and  can  produce  .the  said  Cliarles 
H.  Bayley  before  me  at  tlie  time  and  place  specified  in  and  in  accordance  with 
the  directions  contained  in  said  writ;  and  it  further  appearing  that  the  said 
W.  L.  Robb  willfully  neglects  and  refuses  to  obey  said  writ  of  habeas  corpus 
or  to  have  or  produce  the  said  Charles  11.  Bayley  before  the  undersigne<l  as 
above  mentioned,  and  that  no  good  or  sulHcient  cause  has  been  ^hown  or  ex- 


Digitized  by 


Google 


IN  BB  ^OBB.  29 

ists  for  said  refnsal,  it  is  therefore  ordered  and  adjudged  that  the  said 
■W.  L.  Robb  is  guilty  of  contempt  of  this  court,  in  refusing  to  obey  said  writ 
of  habeas  oorptis,  and  refusing  to  have  and  produce  the  body  of  Charles  H. 
Bayley  before  me  at  the  time  and  place  specified  in  said  writ;  and  further 
ordered  that  the  slieriff  of  the  city  and  county  of  San  Francisco  do  forthwith 
arrest  the  said  W.  L.  Bobb,  and  confine  him  in  the  county  jail  of  tlie  city  and 
county  aforesaid  until  he,  the  said  W.  L.  Robb,  obeys  said  writ  and  produces 
the  body  of  the  said  Charles  H.  Bayley  before  me,  or  until  be  be  legally  dis- 
charged. 

"Given  under  my  hand  this  twenty-first  day  of  November,  1883. 
«T.  K.  Wilson, 

"Judge  of  Superior  Court  of  the  City  and  County  of  San  Francisco,  Cal." 

At  the  bearing,  a  copy  of  the  record  of  proceedings  in  the  superior 
court,  in  which  the  judgment  and  commitment  for  contempt  were  had, 
was  put  in  evidence,  and  it  was  agreed  by  counsel  that  this  was  the 
authority  under  which  petitioner,  Eobb,  is  restrained  of  his  liberty. 

The  record  shows : 

(1)  A  petition  to  T.  K.  Wilson,  judge  of  the  superior  court  of  the 
city  and  county  of  San  Francisco,  for  a  writ  of  habeas  corpus  by  Charles 
H.  Bayley,  in  which  he  alleges : 

"That  he  is  unlawfully  imprisoned,  detained,  confined,  and  restrained  of 
his  liberty  by  W.  L.  Robb,  at  the  old  city  hall,  in  the  city  and  county  of  San 
Francisco,  in  the  state  of  California.  That  the  said  imprisonment,  detention, 
confinement,  and  restraint  are  illegal;  and  that  the  illegiility  thereof  con- 
sists in  this,  to-wit,  that  petitioner  is  held  under  a  warrant  of  arrest,  a  copy 
of  which  is  hereto  antieteed  and  made  a  part  hereof.  That  said  warrant  is 
issued  without  authority  of  law  and  against  the  law  in  this,  that  no  copy  of 
an  indictment  found>  or  affidavit  miide,  before  a  magistrate,  charging  petit  ioner 
wiih  any  crime,  has  been  produr,ed  to  the  governor  of  California." 

The  warrant  of  arrest  issued  by  the  governor  of  California,  annexed 
to  and  made  a  part  of  the  petition,  is  the  same  warrant  hereinbefore 
set  out  as  a  part  of  the  judgment  and  commitment  for  contempt,  and 
the  return  of  P.  Crowley,  chief  of  police,  indorsed  thereon,  and  need 
not  be  repeated. 

(2)  A  writ  of  habeas  corpus,  in  the  usual  form,  addressed  to  W.  L. 
Bobb,  requiring  him  to  produce  the  body  of  said  Bayley,  etc. 

(3)  The  return  to  the  writ  made  by  said  Bphb,  petitioner  herein, 
which  is  as  follows : 

"In  the  superior  court  of  the  city  and  county  of  San  Francisco,  state  of 
California.    Ex  parte  Charles  H.  Bayley.    Habeas  corpus. 

"Now  comes  W.  L.  Bobb,  and  makes  this  his  return  to  the  annexed  writ, 
and  shows  that  he  holds  the  within-named  prisoner  under  the  authority  of 
the  United  States,  as  will  more  fully  appear  on  inspection  of  the  warrant  of 
the  governor  of  California  and  a  commission  from  the  governor  of  Oregon,  a 
copy  of  which  is  hereto  annexed  and  made  a  part  hereof,  and  the  originals 
produced.  Respondent  respectfully  refuses  to  produce  said  C.  II.  Bayley,  on 
the  ground  that  under  the  laws  of  the  United  States  he  ought  not  to  produce 
said  prisoner,  because  the  honorable  superior  court  has  no  power  or  authority 
to  proceed  further  in  the  premises.  W.  L.  Robb. 

"Sul>scribed  arid  sworn  to  before  me  this  twenty-first  day  of  November, 
1883.  J.  F.  CAREBNXEa,  Deputy  County  Clerk." 
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The  warrant  of  the  governor  of  California,  annexed  to  said  return 
and  made  a  part  thereof,  is  the  same  hereinbefore  set  out  as  a  part 
of  the  judgment  and  commitment  for  contempt,  and  the  return  of  P. 
Crowley,  chief  of  police,  indorsed  thereon.  The  commission  of  the 
governor  of  Oregon,  also  annexed  to  said  return  and  made  a  part 
thereof,  is  as  follows : 

"State  of  Oregon.  [Yignette.]  Executive  department.  To  all  to  whom 
these  presents  shall  come: 

"Know  ye,  that  I  have  authorized  and  empowered,  and  hj  these  presents 
do  authorize  and  empower,  Walter  L.  Bobb  to  take  and  receive  from  the  proper 
authorities  of  the  state  of  California  one  C.  U.  Bayley,  fugitive  from  justice, 
and  convey  him  to  the  state  of  Oregon,  there  to  be  dealt  with  according  to 
law. 

"In  witness  whereof,  I  have  hereunto  set  my  band  and  affixed  the  great 
seal  of  the  state,  at  the  city  of  Salem,  this  fifteenth  day  of  November,  iu  the 
year  of  our  Lord  one  thousand  eight  hundred  and  eighty-three. 
"[Seal]  (Signed)  Z.Z.Moody, 

"Crovernor  of  the  State  of  Oregon. 
"By  the  governor: 

"B.  P.  Eabhakt,  Secretary  of  State." 

The  original  of  said  commission  of  the  governor  of  Oregon  nnder 
the  seal  of  the  state  of  Oregon,  and  the  original  of  the  said  warrant 
of  the  governor  of  California  under  the  seal  of  the  state  of  California, 
were  also  produced  and  exhibited  to  the  court  at  the  time  of  making 
said  return. 

The  constitution  of  the  United  States  provides  that  "a  person 
charged  in  any  state  with  treason,  felony,  or  other  crime,  who  shall 
flee  from  justice  and  be  found  in  another  state,  shall,  on  demand  of 
the  executive  authority  of  the  state  from  which  he  fled,  be  delivered 
up,  to  be  removed  to  the  state  having  jurisdiction  of  the  crime." 
Article  4,  §  2. 

The  last  clause  of  section  8  of  article  1  confers  upon  congress  power 
"to  make  all  laws  which  shall  be  necessary  and  proper  for  carrying 
into  execution  •  *  ♦  all  *  *  *  powers  vested  by  this  con- 
stitution in  the  government  of  the  United  States."  And  article  11 
provides  that  "this  constitution  and  the  laws  of  the  United  States 
which  shall  be  made  in  pursuance  thereof  *  •  *  shall  be  the 
supreme  law  of  the  land ;  and  judges  in  every  state  shall  be  bound 
thereby,  anything  in  the  Constitution  or  laws  of  any  state  to  the  con- 
trary notwithstanding."  Thus,  any  laws  passed  by  congress  under 
those  constitutional  provisions  for  the  arrest  of  fugitives  from  justice 
found  in  any  state,  and  their  delivery  to  the  state  from  which  they 
fled,  are  a  part  of  the  supreme  law  of  the  land,  to  which  all  state 
laws  upon  the  subject  must  be  subordinate.  This  power,  like  the 
power  conferred  in  the  same  section  to  return  fugitives  from  labor, 
the  power  to  regulate  foreign  and  interstate  commerce,  to  declare 
war,  raise  armies,  provide  for  a  navy,  make  peace,  etc.,  it  was 
thought  ought  not  to  be  reposed  in  the  states.     State  jealousies,  and 
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diverse  state  interests  and  policieB,  might  prevent  the  return  of  fugi* 
tives  from  justice  and  labor,  and  to  guard  against  inconvenience  in 
these  matters,  the  power  was  conferred  upon  the  general  government 
over  these  subjects,  and  it  is  supreme.  So,  also,  the  constitution 
provided  for  courts  to  administer  the  laws  of  the  United  States.  In 
pursuance  of  the  provisions  cited  relating  tu  the  return  of  fugitives 
from  justice  and  labor,  congress,  in  1793,  passed  an  act  for  the  re- 
tain of  both  classes  of  fugitives.  1  St.  802.  Sections  1  and  2  of 
that  act,  relating  to  fugitives  from  justice,  have  been  carried  into  the 
Revised  Statutes  of  the  United  States,  and  constitute  sections  5278 
and  5279,  which,  so  far  as  applicable  to  this  case,  read  as  follows : 

"Sec.  5278.  Whenever  the  executtve  authority  of  any  state  or  territory  de- 
mands any  person,  as  a  fugitive  from  justice,  of  the  executive  authority  of  any 
state  or  territory  to  which  such  person  has  fled,  and  produces  a  copy  of  an 
Indictment  found,  or  an  affidavit  made  before  a  magistate  of  any  state  or  ter- 
ritory, charging  the  person  demanded  with  having  committed  treason,  fel- 
ony, or  other  crime,  certified  as  authentic  by  the  governor  or  chief  magistrate 
of  the  state  or  territory  from  whence  the  person  so  charged  has  fled,  it  shall 
be  the  duty  of  the  executive  authority  of  the  state  or  territory  to  which  such 
person  has  fled  to  cause  him  to  be  arrested  and  secured,  and  to  cause  notice 
to  be  given  to  the  executive  authority  malting  such  demand,  or  to  the  agent 
of  such  authority  appointed  to  receive  the  fugitive,  and  to  cause  the  fugitive 
to  be  delivered  to  such  agent  when  he  shall  appear. 

"Sec.  5279.  Any  agent  so  appointed  who  receives  the  fugitive  into  his  cus- 
tody <AaZ2  be  empovoered  to  transport  him  to  the  state  or  territory  from  which 
he  has  fled.  And  every  person  who,  by  force,  sets  at  liberty  or  rescues  the 
fugitive  from  such  agent,  while  so  transporting  him,  shall  be  fined  not  more 
than  five  hundred  dollars,  or  imprisoned  not  more  than  one  year." 

When  the  governor  of  a  state,  acting  under  this  statute,  upon  the 
demand  of  the  authorities  of  another  state,  issues  his  warrant  for  the 
arrest  of  a  party  charged  with  a  crime,  and  that  party  is  arrested  by 
any  proper  officer,  and  delivered  over  td  the  party  empowered  by  the 
state  in  which  the  ofiense  was  committed,  to  be  carried  to  that  state 
and  delivered  to  its  proper  authorities,  we  have  no  doubt  that  the 
governor  issuing  the  warrant,  the  officer  executing  it,  and  the  party 
to  whom  he  is  delivered,  are  acting  by  virtue  and  under  the  authority 
of  the  act  of  congress,  and  no  other,  and  pro  hac  vice  are  officers  or 
agents  of  the  United  States.  Ex  parte  Smith,  8  McLean,  129 ;  Prigg's 
Case,  16  Pet.  639.  From  the  time  of  arrest  till  he  is  delivered  to 
the  authorities  of  the  state  demanding  his  surrender,  the  party  is  in 
the  custody  of  the  law, — aud  that  law  a  law  of  the  United  States, 
and  the  supreme  law  of  the  land.  In  this  case  Bayley  had  been  ar- 
rested upon  a  warrant  issued  by  the  governor  of  California,  on  a  de- 
mand by  the  governor  of  Oregon,  and  delivered  into  the  custody  of 
the  petitioner,  Bobb,  who  was  duly  commissioned  and  authorized  by 
the  governor  of  Oregon  to  receive  him  and  convey  him  to  Oregon, 
which  duty  he  was  engaged  in  performing,  in  pursuance  of  the  pro- 
visions of  the  ftot  of  congress,  when  he  was  served  with  the  writ  of 
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habeas  corpus  from  the  superior  coart,  to  which  he  made  the  retnm 
hereinbefore  set  oat,  stating  that  he  held  Bayley  for  the  purpose  of 
conveying  him  to  Oregon,  under  and  in  pursuance  of 'the  laws  of  the 
United  States,  by  virtue  of  the  commission  from  the  governor  of  Ore- 
gon, and  the  warrant  of  arrest  of  the  governor  of  California,  and  ar- 
rest under  it,  annexing  thereto  copies  of  said  documents,  and  exhib- 
iting the  originals,  and  respectfully  declined  to  produce  the  body  of 
Bayley  on  the  expressed  ground  that,  it  appearing  to  the  court  that 
Bayley  was  in  custody  under  the  laws  of  the  United  States,  the  court 
had  no  jurisdiction  to  proceed  further,  or  to  require  him  to  produce 
the  body  of  said  prisoner. 

The  court  took  a  different  view  on  this  point,  adjudged  petitioner 
to  be  guilty  of  contempt  in  declining  to  produce  the  body  of  Bayley, 
» and  to  be  imprisoned  until  he  should  comply  with  the  commands  of 
the  writ  in  this  particular.  If  the  court,  after  being  informed  of  the 
cause  of  restraint,  had  jurisdiction  and  authority  to  proceed  further, 
and  compel  the  production  of  the  body  of  Bayley,  notwithstanding 
the  facts  shown,  then  the  judgment  for  contempt  is  lawful,  and  peti- 
tioner must  be  remanded ;  but  if  it  had  no  authority  to  proceed  and 
compel  the  production  of  the  body  of  Bayley,  then  it  had  no  power  to 
punish  petitioner  for  contempt,  and  he  could  not  be  in  contempt  in 
not  producing  him,  and  the  authority  of  the  court  to  proceed  is  the 
question  to  be  determined.  As  we  understand  the  decisions,'  this 
very  question  has  been  distinctly  determined  by  the  Supreme  court 
of  the  United  States,  under  circumstances  that  compelled  the  most 
deliberate  and  mature  consideration,  in  the  cases  of  Ableman  v.  Booth 
and  U.  S.  v.  Booth,  21  How.  507.  In  the  first  case.  Booth  had  been 
arrested  for  an  offense  against  the  laws  of  the  United  States,  and 
held  to  answer  by  a  court  commissioner,  and  committed  to  the  cus- 
tody of  the  marshal  of  the  district.  A  justice  of  the  supreme  court 
of  Wisconsin  discharged  Booth  from  custody  on  habeas  corpus,  on  the 
ground  that  the  act  under  which  Booth  was  held  was  unconstitutional 
and  void,  and  his  action  was  affirmed  by  the  state  supreme  court. 
Booth  was  then  indicted  and  tried,  and  convicted  in  the  United  States 
district  court  for  the  district  of  Wisconsin,  and  sentenced  to  imprison- 
ment, whereupon  the  same  justice  of  the  supreme  court  of  the  state 
discharged  him  again  on  habeas  corpus,  on  the  same  grounds  as  before; 
which  action  was  also  affirmed  by  the  supreme  court  of  the  state. 
This  action  of  the  justice  of  the  supreme  court,  and  of  the  supreme 
court  of  the  state,  was  reversed  by  the  supreme  court  of  the  United 
States,  upon  the  ground  that  the  court  and  justice  were  wholly  without 
jurisdiction  to  consider  these  matters.  So  earnest  was  the  supreme 
court  of  Wisconsin  in  its  determination  to  maintain  its  authority 
that  it  even  disobeyed  the  writ  of  the  United  States  supreme  court, 
commanding  it  to  send  up  its  record,  and  peremptorily  ordered  its 
clerk  not  to  send  a  transcript  of  the  record,  which  order  was  obeyed; 
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and  the  cases  were  heard  upon  copies  of  the  records,  permitted  by 
the  sapreme  court  to  be  filed,  upon  affidavits  stating  the  lacts. 

In  discussing  the  powers  of  the  state  and  national  courts,  the  court, 
speaking  by  its  chief  justice,  says : 

J 

"If  the  judicial  power  exercised  in  this  instance  has  been  reserved  to  the 
states,  no  offense  against  the  laws  of  the  United  States  can  be  punished  by 
their  own  courts  without  the  permission  iind  according  to  the  judgment  of 
the  courts  of  the  state  in  which  the  party  happened  to  be  imprisoned;  for  if 
the  supreme  court  of  Wisconsin  possessed  the  power  It  has  exercised  in  re- 
lation to  offenses  against  the  act  of  congress  in  question,  it  necessarily  fol- 
lows  that  they  must  have  the -same  judicial  authority  in  relation  to  any  other 
law  of  the  United  States;  and,  consequently,  their  supervising  and  control- 
ling power  would  embrace  the  whole  criminal  code  of  the  United  States,  and 
extend  to  offenses  against  our  revenue  laws,  or  any  other  law  intended  to 
guard  the  different  departments  of  the  general  government  from  fraud  or 
■violence.  And  it  would  embrace  all  crimes,  from  the  highest  to  the  lowest, 
including  felonies,  which  are  punished  with  death,  as  well  as  misdemeanors, 
which  are  punished  by  imprisonment.  And  moreover,  if  the  power  is  pos- 
sessed by  the  supreme  court-of  the  state  of  Wisconsin,  it  must  belong  equally 
to  every  other  state  in  the  Union,  when  the  prisoner  is  within  its  territorial 
limits;  and  it  is  very  certain  that  the  state  courts  would  not  always  agree  in 
opinion;  and  it  would  often  happen  that  an  abt  which  was  admitted  to  bean 
offense,  and  justly  punished,  in  one  state,  would  be  regarded  aa  innocent, 
and  indeed  as  praiseworthy,  in  another. 

"It  would  seem  to  be  hardly  necessary  to  do  more  than  state  the  result 
to  which  these  decisions  of  the  state  courts  must  inevitably  lead.  It  is,  ot 
itself,  a  sufficient  and  conclusive  answer;  for  no  one  will  suppose  that  a  gov- 
ernment which  has  now  lasted  nearly  seventy  years,  enforcing  its  laws  by  its 
own  tribunals,  and  preserving  the  union  of  the  states,  could  have  lasted  a 
single  year,  or  fulfilled  the  high  trusts  committed  to  it,  if  offenses  against  its 
laws  could  not  have  been  punished  without  the  consent  of  the  state  in  which 
the  culprit  was  found. 

"The  judges  of  the  supreme  court  of  Wisconsin  do  not  distinctly  state  from 
what  source  they  suppose  they  have  derived  this  judicial  power.  There  can 
be  no  such  thing  as  judicial  authority,  unless  it  is  conferred  by  a  govern- 
ment or  sovereignty;  and  if  the  judges  and  courts  of  Wisconsin  possess  the 
jurisdiction  they  claim,  they  must  derive  it  either  from  the  United  States  or 
the  state.  It  certainly  has  not  been  conferred  on  them  by  the  United  States ; 
and  it  is  equally  clear  it  was  not  in  the  power  of  the  state  to  confer  it,  even 
if  it  had  attempted  to  do  so;  for  no  state  can  authorize  one  of  its  judges,  or 
courts,  to  exercise  judicial  power  by  habeas  corpus,  or  otherwise,  within  the 
jurisdiction  of  another  and  independent  government.  And  although  the 
state  of  Wisconsin  is  sovereign  within  its  territorial  limits  to  a  certain  ex- 
tent, yet  that  sovereignty  is  limited  and  restricted  by  the  constitution  of  the 
United  States.  And  the  powers  of  the  general  government  and  of  the  state, 
although  both  exist  and  are  exercised  within  the  same  territorial  limits,  are 
yet  separate  and  distinct  sovereignties,  acting  separately  and  independently 
of  each  other,  within  their  respective  spheres.  And  the  sphere  of  action  ap- 
propriated to  the  United  States  is  far  beyond  the  reach  of  the  judicial  process 
issued  by  a  state  judge  or  a  state  court,  as  if  the  line  of  division  was  traced 
by  landmarks  and  monuments  visible  to  the  eye.  And  the  state  of  AVis- 
consin  had  no  more  power  to  authorize  these  proceedings  of  its  judges  and 
courts  than  it  would  have  had  if  the  prisoner  had  been  confined  in  Michigan, 
or  in  any  other  state  of  the  Union,  for  an  offense  against  the  laws  of  the 
state  in  which  he  was  imprisoned."  21  How.  514, 
v.l9,no.l — 3 
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Again: 

"Questions  of  this  kind  must  always  depend  upon  the  constitution  and 
laws  of  the  United  States,  and  not  of  a  state.  The  constitution  was  not 
formed  merely  to  guard  the  states  against  danger  from  foreign  nations,  but 
mainly  to  secure  union  and  harmony  at  home;  for  if  this  object  could  be  at- 
tained, there  would  be  but  little  danger  from  abroad,  and  to  accomplish  this 
purpose  it  was  felt  by  the  statesmen  who  framed  the  constitution,  and  by 
the  people  who  adopted  it,  that  it  was  necessary  that  many  of  the  rights  of 
sovereignty,  which  the  states  then  possessed,  should  be  ceded  to  the  general 
government,  and  that,  in  the  sphere  of  action  assigned  to  it,  it  should  be 
supreme  and  strong  enough  to  execute  its  own  laws  by  its  own  tribunals, 
without  interruption  from  a  state  or  from  state  authorities.  And  it  was 
evident  that  anything  short  of  this  would  be  inadequate  to  the  main  objects 
for  which  the  government  was  established ;  and  that  local  interest,  local  pas- 
sions or  prejudices,  incited  and  fostered  by  individuals  for  sinister  purposes, 
would  lead  to  acts  of  aggression  and  injustice,  by  one  state  upon  the  rights  of 
another,  which  would  ultimately  terminate  in  violence  and  force,  unless  there 
was  a  common  arbiter  between  them,  armed  with  power  enough  to  protect 
and  guard  the  rights  of  all,  by  appropriate  laws,  to  be  carried  into  execution 
peacefully  by  its  judicial  tribunals."    21  How.  516,  517. 

After  showing  the  relation  of  the  state  and  national  courts  to  each 
other,  and  to  the  laws  of  the  United  States  passed  within  the  aoope  of 
the  powers  of  the  national  goveminent,  the  court,  in  language  so  clear 
and  precise  that  it  can  not  well  be  misanderstood,  lays  down  the  role 
directly  applicable  to  this  case,  as  follows : 

"We  do  not  question  the  authority  of  the  state  court,  or  judge,  who  is 
authorized  lj  the  laws  of  the  state  to  issue  the  writ  of  habeas  corpus,  to  issue 
it  in  any  c<tse  where  the  party  is  imprisoned  within  its  territorial  limits, 
provid.'-d  it  does  not  appear,  when  the  application  is  made,  tluit  the  person 
impristmed  is  in  custody  under  authority  of  the  United  States.  The  court,  or 
judge,  bus  a  right  to  inquire,  in  this  mode  of  proceeding,  for  what  cause,  and 
and  by  what  authority,  the  prisoner  is  confined  within  the  territorial  limits 
of  the  state  sovereignty.  And  it  is  the  duty  of  the  marshal,  or  otlier  person 
having  the  custody  of  the  prisoner,  to  make  known  to  the  judge  or  court,  by 
a  proper  return,  the  authority  by  which  he  holds  him  in  custody.  This  right 
to  inquire  by  process  of  habeas  corpus,  and  the  duty  of  the  ofllcer  to  make  a 
return,  grows,  necessarily,  out  of  the  complex  character  of  our  government, 
and  the  existence  of  two  distinct  and  separate  sovereignties  within  the  same 
territorial  space,  each  of  them  restricted  in  its  powers,  and  each,  within  its 
sphere  of  action,  prescribed  by  the  constitution  of  the  United  States,  inde- 
pendent of  the  otlier.  But,  after  the  return  is  made,  and  t?ie  state  judge  or 
court  judicially  apprised  that  the  party  is  f ;»  custody  under  t?ie  authority  cf 
the  United  States,  they  can  proceed  no  further.  They  then  know  thett  the 
jjrisoner  is  within  the  dominion  and  jurisdiction  of  anotTier  government, 
and  that  neitliev  t?ie  writ  of  habeas  corpus,  nor  any  otlier  process  issued  under 
state  authority,  can  pass  over  the  line  of  division  between  the  two  sovereign- 
ties.  He  is  then  within  tJie  dominion  and  exclusive  jurisdiction  of  t?u 
United  States.  If  he  has  committed  an  offense  against  their  laws,  their 
tribunals  alone  can  punish  him.  If  Tie  is  wrongfully  imprisoned,  their  ju- 
dicial tribunals  can  release  him  and  afford  him  redress.  And  although,  as 
we  have  said,  it  is  the  duty  of  the  marshal,  or  other  person  holding  him,  to 
make  known,  by  a  proper  return,  the  authority  under  which  he  detains  him,  it 
is  at  tfie  same  time  imperatively  his  duty  to  obey  the  process  of  the  United 
States,  to  hold  the  prisoner  in  custody  under  it,  and  to  refuse  obedience  to 
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the  mandate  or  proeeaa  of  any  otTter  government.  And,  consequenttp,  it  it 
hia  duty  not  to  take  the  prisoner,  nor  suffer  him  to  be  taken,  b^ore  a  state 
jndge  or  court  upon  a  habeas  corpus  issued  under  state  OKthorUy.  No  stats 
judge  or  court  after  they  are  Judicially  ir^formed  that  the  party  is  impris- 
oned under  the  authority  of  the  United  StcUes,  has  any  right  to  interfere  with 
him,  or  to  require  him  to  he  brought  b^ore  them.  And  if  the  authority,  of 
a  state,  in  the  form  of  judicial  process,  or  otherwise,  should  attempt  to  con- 
trol the  marshal,  or  other  authorized  officer  or  agent  at  the  United  States,  in 
anj  respect,  in  the  custody  of  his  prisoner,  it  toould  he  his  duty  to  resist  it, 
and  to  call  to  his  aid  any  foroe  tTuit  might  be  necessary  to  maintain  the 
authority  of  law  against  illegal  interference.  No  judicial  process,  whatever 
form  it  may  assume,  can  have  any  lawful  authority  outside  of  the  limits  of 
the  jurisdiction  of  the  court  or  judge  by  whom  it  is  issued;  arui  an  attempt 
to  enforce  it  beyond  these  bowndariet  is  nothing  less  than  lawless  violence." 
21  How.  523. 

This  decision  was  fully  affirmed  nearly  S5  years  afterwards,  in 
TarbU's  Case,  13  Wall.  397.  Tarble  had  enlisted  in  the  United 
States  army,  deserted,  and  been  arrested,  and  he  was  restrained  of 
his  liberty  on  that  ground,  by  Lieut.  Btone,  in  charge  of  the  sta- 
tion. A  \mt  of  habeas  corpus  having  been  isaoed  by  a  state  commis- 
doner  having  inrisdlotion  to  issue  such  writs,  and  served,  Lieut. 
Stone  made  return  that  the  petitioner  had  enlisted,  deserted,  and 
been  captored,  and  he  claimed  to  hold  him  rightfully  as  a  soldier 
under  the  laws  of  the  United  States.  It  was  replied  that  he  was  a 
minor  under  18  years  of  age;  that  he  had  been  inveigled  into  enlist- 
ing withoot  the  consent  of  his  father,  and  that  the  enlistment  was 
void,  on  this  and  other  grounds  set  out,  and  it  was  claimed  that  the 
petitioner  was  unlawfully  restrained  of  his  liberty.  The  commis< 
sioner  took  testimony,  heard  the  case,  and  discharged  him.  The  pro- 
ceedings of  the  commissioner  were  affirmed  by  the  supreme  court  of 
Wisconsin.  The  judgment  of  the  state  supreme  court  was  subse- 
quently reversed  by  the  supreme  court  of  the  United  States,  after  an 
elaborate  review  of  the  questions  involved,  not  on  the  ground  that  the 
state  commissioner  and  court  erred  on  the  facts,  or  the  unlawfulness 
of , the  imprisonment,  but  upon  the  ground  that  they  had  no  right,  or 
jurisdiction,  to  examine  or  determine  the  question  as  to  the  lawful- 
ness of  the  imprisonment  at  all,  after  the  fact  was  brought  to  the  at- 
tention of  the  court  issuing  the  writ  that  the  officer,  in  good  faith, 
claimed  to  hold  him  under  authority  of  the  laws  of  the  United  States 
— ^that  upon  these  facts  appearing  the  jurisdiction  was  ousted.  Said 
the  court  upon  this  question : 

"State  judges  and  state  courts,  authorized  by  laws  of  their  states  to  issue 
writs  of  Tiabeas  corpus,  have,  undoubtedly,  a  right  to  issue  the  writ  in  any 
case  where  a  party  is  alleged  to  be  illegally  confined  within  their  limits,  wn- 
less  it  appear  upon  his  application  that  he  is  confined  under  the  authority, 
or  claim  and  color  of  tfie  aut?io}-Uy,  of  the  United  States,  by  an  officer  of  that 
government.  If  such  fact  appear  upon  the  application,  the  writ  should  be 
refused.  If  it  do  not  appear,  the  judge  or  court  issuing  the  writ  has  a  right 
to  inquire  into  the  cause  of  imprisonment,  and  ascertain  by  what  authority 
the  person  is  held  within  tlu  limits  qf  the  state;  arui  it  is  the  duty  of  the 
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marsTidl,  or  other  officer  Tiaving  the  oustodp  of  the  prisoner,  to  give,  by  a 
proper  return,  information  in  this  respect.  His  return  should  be  suflBcient, 
in  its  detail  of  facts,  to  show  distinctly  that  the  imprisonment  is  under  the 
cMthority,  or  claim  and  color  of  the  authority,  of  the  United  States,  and  to 
exclude  ttie  suspicion  of  imposition  or  oppression  on  his  part.  And  the  pro- 
cess, or  orders,  under  which  the  prisoner  is  held  should  be  produced  with 
the  return,  and  submitted  to  inspection,  in  order  that  the  court  or  judge  is- 
suing the  writ  may  see  that  the  prisoner  is  held  by  the  officer  in  good  faith, 
under  the  authority,  or  claim  and  color  of  the  authority,  of  the  United  States, 
and  not  under  the  mere  pretense  of  having  such  authority. " 

An  attempt  was  made,  upon  other  authorities  cited,  to  distinguish 
the  case  from  Booth's  cases,  and  to  limit  the  application  of  the  doc- 
trines established  by  them;  but  the  court  emphatically  repudiated 
any  such  limitation,  as  appears  by  the  following  explicit  language : 

"Some  attempt  has  been  made  in  adjudications,  to  which  our  attention  has 
been  called,  to  limit  the  decision  of  this  court  in  Ahlemun  v.  Booth,  and  the 
United  States  v.  Booth,  to  cases  where  a  prisoner  is  held  in  custody  under 
undisputed  lawful  authority  of  the  United  States,  as  distinguished  from  his 
imprisonment  under  claim  and  color  of  such  authority.  But  it  is  evident 
that  the  decision  does  not  admit  of  any  sivch  limitation.  It  would  have  been 
unnecessary  to  enforce,  by  any  extended  reasoning,  such  as  the  chief  justice 
uses,  the  position  that  when  it  appeared  to  the  judge  or  officer  issuing  the 
writ  that  the  prisoner  was  held  under  undisputed  lawful  authority,  he  should 
proceed  no  further.  "So  federal  judge,  even,  could,  in  such  case,  release  the 
party  from  imprisonnient,  except  upon  bail  when  that  was  allowable.  Ttie 
detention  being  by  admitted  lawful  authority,  no  judge  could  set  the  prisoner 
at  liberty,  except  in  that  way,  at  any  stage  of  the  proceeding.  All  that  is 
meant  by  the  language  used  is  that  the  state  judge  or  state  court  should 
proceed  no  further  when  it  appears,  from  the  application  pf  the  party,  or 
the  return  made,  that  the  prisoner  is  held  by  an  officer  of  the  United  States 
under  what,  in  truth,  puiports  to  be  the  authoHty  of  the  United  States;  that 
is,  an  authoHty,  the  validity  of  which  is  to  be  determined  by  the  constitution 
and  laws  of  the  United  States.  If  a  party  thus  held  be  illegally  imprisoned, 
it  is  for  the  courts  or  judicial  officers  of  the  United  States,  and  those  courts 
or  officers  alone,  to  grant  him  release." 

The  court  concludes : 

"It  follows,  from  the  views  we  have  expressed,  that  the  court  commis- 
sioner of  Dane  county  was  without  Jurisdiction  to  issue  the  writ  of  habeas 
corpus  for  the  discharge  of  the  prisoner  in  this  case,  it  appearing,  upon  the 
application  presented  to  him  for  the  writ,  that  the  prisoner  was  held  by  an 
officer  of  the  United  States  under  claim  and  color  of  the  authority  of  the 
United  States,  as  an  enlisted  soldier  mustered  into  the  military  service  of  the 
national  government;  am2  tliesame  information  toas  imparted  to  the  com- 
missioner by  the  return  of  the  officer.  The  commissioner  was,  both  by  the  ap- 
plication for  the  writ  and  the  return  to  it,  apprised  that  the  prisoner  was 
within  the  dominion  and  jurisdiction  of  another  government,  and  that  no 
writ  of  habeas  corpus  issued  by  him  could  pass  over  the  line  which  dioided 
the  two  sovereignties.  The  conclusion  we  have  reached  renders  it  unnecesisary 
to  nonsider  how  far  the  declaration  of  the  prisoner  as  to  his  age,  in  the  oath 
of  enlistment,  is  to  be  deemed  conclusice  evidence  on  that  point  on  the  rettu-n 
to  tlie  writ." 

Now,  the  case  of  the  petitioner  in  this  proceeding,  except  that  the 
officer  or  agent  of  the   United  States  having  Bayley  in  charge  is 
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neither  a  judge,  commissioner,  nor  military  officer,  acting  under  the 
judiciary  or  military  laws  of  the  United  States,  but  a  person  ex- 
pressly authorized  to  act  by  other  statutes  of  the  United  States,  is 
precisely  in  the  condition  of  Tarble's  Case.  The  petition  of  Bayley 
on  its  face  showed  that  he  was  claimed,  at  least,  to  be  held  in  custody 
in  pursuance  of  the  laws  of  the  United  States.  It  was  so  explicitly 
stated  in  the  petition,  and  a  copy  of  the  warrant  showing  the  author- 
ity was  annexed  to  and  made  a  part  of  the  petition  for  the  writ; 
and  this  being  so,  if  the  doctrine  asserted  in  the  Booth  and  Tarble 
Cases  is  correct — and  whether  correct  or  not  it  is  controlling  in  this 
court — then,  in  the  language  of  the  court  in  Tarble's  Case,  already 
quoted,  the  judge  who  issued  the  writ  to  the  petitioner  "was  without 
jwisdiction  to  issue  the  writ  of  haheax  corpus  for  the  discharge  of  the 
prisonur  in  this  ease,  it  appearing,  upon  the  application  presented  to 
him  for  the  writ,  that  the  prisoner  was  held  by  an  officer"  or  agent 
"of  the  United  States,  under  claim  and  color  of  authority  of  the 
United  States,"  as  a  fugitive  from  justice,  to  be  delivered  over  to  the 
aothorities  of  the  state  of  Oregon.  But  if  it  were  necessary  to  go 
further,  the  petitioner  did  exactly  what  the  supreme  court  of  the 
United  States  said  he  was  bound  to  do  under  such  circumstances,  and 
made  return  to  the  writ  showing  his  authority,  giving  copies  of  his 
commission  from  the  governor  of  Oregon,  and  warrant  from  the  gov- 
ernor of  California,  and  return  of  the  chief  of  police^  and  exhibited 
the  originals  under  the  seals  of  the  respective  states,  his  authority 
thus  appearing  upon,  the  representations  of  both  the  petitioner  and 
the  party  restraining  him  of  his  liberty,  and  this  state  of  facts  satis- 
factorily appeared  to  the  court,  for  the  court  itself  so  adjudged  in  its 
judgment  for  contempt.  And  the  petitioner  further  did  exactly  what 
the  supreme  court  of  the  United  States  said  he  must  do — respectfully 
declined  to  produce  the  body  of  the  prisoner.  Fortunately,  he  did 
not  have  occasion  to  go  further,  as  the  court  said  he  must  do,  if  nec- 
essary, and  resist  by  all  the  force  at  his  command  any  attempt  to 
compel  a  production  of  his  body,  other  than  to  defend  himself  in  the 
courts  in  response  to  the  writ  of  habeas  corpus  issued  to  and  served 
upon  him,  and  in  the  proceedings  for  contempt  now  under  considera- 
tion. 

Now,  if  it  was  lawful  for  petitioner  to  decline  to  produce  the  body 
of  Bayley  upon  the  facts  disclosed  to  the  court  upon  the  face  of  the 
petition  itself,  or  upon  the  face  of  the  petition  and  the  return  made 
to  the  writ ;  if  it  was  lawful  to  resist  by  force,  with  all  the  power  at 
his  command,  any  attempt  to  compel  him  to  produce  the  body  of  the 
prisoner;  if,  upon  the  facts  of  the  case  appearing,  as  they  did  ap- 
pear, the  judge  had  no  jurisdiction  to  proceed  further  or  examine  at 
all  into  the  regularity  of  the  proceeding  under  which  Bayley  was 
held, — ^then  there  certainly  was  no  jurisdiction  or  lawful  authority  to 
force  a  production  of  Bayley  through  proceedings  for  contempt.  The 
two  propositions  are  incompatible,  and  their  co-existence  legally  im- 
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possible.  There  is  strong  reason  for  maintaining  this  position.  If  a 
jndge  of  a  state  court — another  sovereignty  as  distinct  from  the  na- 
tional sovereignty  as  if  it  ruled  over  a  different  terrritory — can,  under 
the  circumstances  indicated,  compel  the  production  of  a  prisoner 
held  under  the  laws  of  the  United  States, — the  supreme  law  of  the 
land, — he  has  the  physical  power  to  discharge  him  when  produced, 
however  lawless  the  discharge  may  be,  as  was  done,  in  fact,  in  the 
Booth  and  Tarble  Cases.  The  production  of  the  body  in  court,  by 
means  of  which  the  court  has  the  physical  power  to  assume  control, 
is  equivalent  to  a  surrender  of  a  prisoner.  And  if  one  person  can  be 
discharged  by  a  state  officer,  so  can  all,  and  it  would  be  impossible 
for  the  United  States,  in  some  contingepcies,  to  discharge  the  duty 
imposed  upon  them  by  the  national  constitution  relating  to  fugitives 
from  justice,  as  well  as  to  fugitives  from  labor,  or  to  execute  the 
laws  of  congress  passed  to  give  effect  to  those  constitutional  rights 
of  the  several  states,  as  between  themselves.  It  would  be  as  diffi- 
cult to  perform  their  duties  as  the  supreme  court  in  Booth's  Cases 
said  it  would  be  to  execute  the  criminal  laws  of  the  United  States 
under  similar  conditions. 

By  producing  the  body  as  required  by  the  writ,  the  petitioner  nec- 
essarily places  his  prisoner  within  the  control  of  the  court  issuing  it, 
and  deprives  himself  of  all  poA^er  to  perform  the  requirements  of  his 
commission,  enjoined  by  the  superior  authority  of  the  laws  of  the 
United  States.  He  cannot,  and  he  does  not,  owe  a  divided  duty  to 
two  distinct  sovereignties.  He  cannot  serve  two  masters.  He  can- 
not produce  his  prisoner,  which  is  equivalent  to  his  surrender,  in 
obedience  to  the  commands  of  the  writ  of  habeas  corpus,  and  at  the 
same  time  retain  power  to  obey  the  mandate  of  the  laws  of  the 
United  States  and  deliver  him  to  the  authorities  of  the  state  of  Ore- 
gon. He  must  obey  one  command  or  the  other,  and  the  command 
to  be  obeyed  is  the  one  which  is  superior  or  supreme  in  its  authority. 
But  whether  these  reasons  and  others  given  are  sound  or  not,  the 
rule  as  to  the  jurisdiction  of  the  state  courts,  under  the  circum- 
stances indicated,  appears  to  us  to  be  clearly  established  by  the  high- 
est tribunal  in  the  land,  and  are  not  open  even  to  question  here,  and 
cannot  be  disregarded  by  us. 

We  are  of  opinion,  under  the  authoritative  decisions  cited,  that  the 
judge  of  the  superior  court  on  the  petition  of  Bayley,  as  presented, 
had  no  jurisdiction  to  issue  the  writ,  and  certainly,  upon  the  petition 
and  the  return  made  to  the  writ  by  Bobb,  that  neither  the  judge  nor 
the  court  over  which  he  presides  had  jurisdiction  or  authority  to  pro- 
ceed further,  or  to  compel  the  production  of  the  body  of  Bayley,  or 
to  punish  him  for  contempt  for  respectfully  declining  to  produce  the 
body  under  the  circumstances  of  the  case,  in  pursuance  of  the  com- 
mands of  the  writ. 

We  should  not  have  thought  it  necessary  to  go  into  the  case  so 
fully,  or  to  have  done  anything  beyond  referring  to  the  Booth  and 
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TarbU  Gates,  bat  we  found  ourselves  in  the  delicate,  embarrassing, 
and  very  nnpleasant  position  of  reaching  a  conclusion  different  from 
that  attained  by  the  supreme  court  of  the  state  in  this  case,  for 
whose  judgment  we  entertain  the  very  highest  respect.  That  tri- 
bunal held,  on  a  writ  of  habeas  corpus  heretofore  issued  on  petition 
of  Bobb,  that  the  superior  court  had  jurisdiction  and  authority  to 
compel  petitioner,  by  imprisonment  for  contempt,  to  produce  the  body 
of  his  prisoner,  Bayley,  and  remanded  him  to  suffer  the  punishment 
adjudged  by  that  court.  In  re  Robb,  1  Pao.  Rep.  881.  Had  there  been 
no  decisions  of  the  supreme  court  of  the  United  States  settling  the 
question,  as  we  conceive  there  are,  we  certainly  should  have  hesitated 
long  before  declining  to  follow  this  ruling  of  the  supreme  court  of  the 
state.  But  where  that  court  differs  from  the  supreme  court  of  the 
United  States  as  to  rights  depending  upon  the  statutes  of  the  United 
States,  over  which  the  latter  court  has  final  jurisdiction,  and  we  must 
follow  one  or  the  other,  as  we  must  do  in  this  case,  our  duty  is  to 
yield  obedience  to  the  latter.  As  no  reference  is  made  to  the  Booth 
and  TarUe  Cases  in  the  opinion  of  the  supreme  court  of  the  state,  those 
cases  may  not  have  attracted  the  attention  of  the  court. 

The  prisoner  is  entitled  to  be  discharged  from  imprisonment,  and 
it  is  80  ordered. 


Umited  States  v.  Moobe.- 

(Dittriet  Oowt,  N.  D.  Illinois.    November  20, 1883.) 

SKRDiHe  Mattkr  Cokobbniko  Lotteries  tkrouoh  trb  Hails — Bsoor  Letters. 
The  offense  of  sending  letters  or  circulars  concerning  lotteries  through  the 
mails  is  complete  under  section  3894  of  the  Revised  Statutes,  although  the  clr- 
cnlars  in  question  are  sent  in  reply  to  letters  written  by  a  detective,  under  a 
fictitious  name,  for  no  other  purpose  than  to  obtain  evidence  of  the  commission 
of  the  offense. 

Indictment  under  Section  3S94,  Bev.  St. 

J.  B.  Leake,  U.  S.  Dist.  Atty.,  for  the  prosecution. 

A.  8.  Trade,  for  defendant. 

Blodqett,  J.,  {charging  jury.)  The  law  under  which  this  indict- 
ment is  found  provides  that  no  letter  or  circular  concerning  lotteries 
shall  be  carried  in  the  mails.  The  statute,  as  originally  passed  by 
congress,  provided  that  no  letter  or  circular  concerning  illegal  lotter- 
ies should  be  so  carried.  At  that  time  a  great  many  of  the  states  in 
the  Union  had  prohibited  lotteries  within  their  jurisdiction,  while  in 
others  they  were  permitted ;  and  difficulty  arose  in  the  administration 
of  this  statute  by  reason  of  the  contention  that  in  some  states  lotter- 
ies were  still  legal,  and  therefore  not  within  the  scope  of  this  act.  In 
1876,  congress,  by  an  amendment  of  the  statute,  struck  out  the  word 
illegal,  so  that  the  statute,  as  amended,  now  reads,  that  no  letter  or 
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circular  concerning  lotteries  shall  be  carried  in  the  mails,  thereby 
making  all  matter  concerning  lotteries  anmailable  matter.  The  su- 
preme court  of  the  United  States  has  stated,  in  two  different  opin- 
ions, that  the  intention  of  congress,  in  passing  the  statute  in  question, 
was  to  prohibit  the  sending  of  matter  concerning  lotteries  through 
the  malls,  because  of  the  immoral  tendencies  of  lotteries,  it  being 
contrary  to  public  policy  to  carry,  as  mail  matter,  anything  concern- 
ing them,  inasmuch  as  they  tended  to  demoralize  the  public  mind. 
Stone  V.  Mississippi,  101  U.  S.  821;  Ex  parte  Jackson,  96  U.  S.  736. 
By  the  same  decisions  the  constitutionality  of  this  statute  is  sus- 
tained. 

I  understood  the  learned  counsel  for  the  defense  to  state,  in  his 
opening  addressed  to  you,  that  he  conceded  it  was  useless  to  deny  that 
the  defendant  was  engaged  in  the  lottery  business,  but  he  insisted 
that  the  defendant  had  not  used  the  mails,  and  challenged  the  govern- 
ment to  prove  that  the  defendant  had  used  the  mails  for  the  purpose 
of  carrying  on  the  business.  This  narrows  the  issues  in  this  case 
down  to  the  simple  question,  does  the  proof  in  this  case  satisfy  you 
that  the  defendant  deposited,  or  caused  to  be  deposited,  in  the  mails 
the  matter  concerning  lotteries  charged  in  this  indictment  ? 

The  charges  in  the  indictment,  which  the  government  has  at- 
tempted to  prove,  specify  three  distinct  offenses :  The  first  is  that 
the  defendant  mailed  at  th^  post-office  in  Chicago  a  letter  directed  to 
Jim  C.  Holmes,  Yirden,  Illinois,  containing  certain  circulars  and  lot- 
tery tickets ;  the  second  is  that  the  defendant  mailed  at  the  Chicago 
post-office  a  letter  containing  certain  circulars  and  lottery  tickets 
directed  to  R.  W.  Williams,  box  302,  CoUinsville,  Illinois;  and  the 
third  offense  charged  is  the  mailing  of  a  letter  at  the  Chicago  post- 
office  containing  similar  inclosures  directed  to  Sam  Moorey,  at 
Shiloh,  Illinois.  It  is  admitted  by  the  witnesses  for  the  government 
that  the  names  of  Holmes,  Williams,  and  Moorey  are  fictitious  names, 
and  that  the  letters  which  it  is  charged  the  defendant  mailed,  con- 
taining these  circulars  and  tickets,  were  in  answer  to  letters  written 
by  Mr.  McAfee  and  Mr.  Mooney,  respectively,  using  the  fictitious  names 
of  Holmes,  Williams,  and  Moorey,  addressed  td  the  defendant,  B. 
Frank  Moore,  127  La  Salle  street,  Chicago,  inclosing  money,  and  re- 
questing that  he  invest  it  for  them,  respectively,  in  pursuance  of  an 
advertisement  of  certain  lotteries,  which  had  been  cut  from  a  news- 
paper, and  in  which  they  also  requested  a  reply  by  mail. 

It  is  claimed,  on  the  part  of  the  government,  that  the  proof  tends 
to  show  that  these  letters  mailed  in  Chicago,  addressed  to  Holmes> 
Williams,  and  Moorey,  were  mailed  by  the  defendant  in  response,  or 
answer,  to  the  Holmes,  Williams,  and  Moorey  letters,  written  by  Mc- 
Afee and  Mooney.  This  court  in  several  cases  has  had  occasion  to  pass 
upon  the  question  as  to  whether  the  detection  of  crime,  by  means  of 
decoy  letters,  is  allowable  under  the  law,  and  has  uniformly  charged 
the  jury  that  it  is  an  allowable  method  of  detecting  crime,  stating  in 
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two  cases,  which  I  have  in  mind,  that  it  is  hardly  possible  to  detect 
crimes  against  the  postal  laws  in  any  other  way. 

AUnsion  was  made,  by  the  counsel  for  defendant,  to  certain  com- 
ments made  by  a  learned  brother  on  the  bench.  Judge  Treat,  of  St. 
Louis,  in  some  case  in  which  McAfee  appeared  before  him  as  a  wit- 
ness. I  do  not  know  what  peculiar  facts  appeared  in  that  case 
which  gave  occasion  for  the  comments  said  to  have  been  made  by  my 
learned  brother  as  to  the  conduct  of  this  witness,  but  must  presume 
that  it  was  a  case  which  justified  what  he  then  said,  but  there  is 
nothing  in  this  case,  in  my  estimation, — and  I  say  it  to  you  with 
due  regard  as  to  the  responsibility  of  the  court, — that  discredits  the 
testimony  of  Mr.  McAfee.  His  testimony  stands  before  you  like  that 
of  any  other  witness.  The  question  for  you  to  determine  is  whether 
you  will  believe  McAfee  under  oath,  taking  into  consideration  the  ex- 
planation which  he  has  given  in  reference  to  his  methods  of  work. 
It  certainly  ought  not  to  discredit  any  witness  before  a  jury  to  have 
it  brought  out  that  he,  as  an  individual  member  of  society,  has  vol- 
untered  to  detect  crime  without  appointment  or  without  any  official 
position.  Nor  ought  it  to  discredit  a  witness,  perhaps,  any  more  be- 
cause he  is  the  agent  of  some  organization  and  is  employed  to  carry 
out  its  objects  for  the  suppression  of  vice.  If  it  is  a  part  of  the  pur- 
pose of  that  organization  to  suppress  lotteries,  you  must  say  whether 
an  individual,  acting  towards  the  ends  of  that  orginazation,  as  its 
agent,  is  to  be  discredited,  while  using  methods  allowable  under  the 
law.  If  the  defendant  received  the  letters,  copies  or  which  are  in  evi- 
dence, purporting  to  come  from  Holmes,  Williams,  and  Moorey,  he 
could  have  answered  them  without  violating  the  law.  He  must  be 
presumed  to  know  what  the  law  is  in  regard  to  sending  matter  con- 
cerning a  lottery  through  the  mails ;  and  sending  such  matter  in  re- 
sponse to  a  letter  from  a  fictitious  person  is  just  as  clear  a  violation 
of  the  law  as  if  sent  to  a  real  person  described  by  the  name  to  which 
the  letter  was  addressed.  The  name  of  the  person  to  whom  the  in- 
hibited matter  is  addressed  is  no  part  of  the  offense,  but  the  question 
is,  did  the  defendant  send  through  the  mails  a  letter  or  circular  con- 
cerning lotteries ;  and  you  have  no  concern  with  the  good  faith  of  the 
person  who  incited  or  induced,  by  a  decoy  letter,  the  sending  of  such 
matter  any  more  than  you  have  with  the  good  faith  of  a  person  who 
sends  marked  money  through  the  mails  in  order  to  detect  one  who  is 
stealing  from  the  mail.  When  defendant  received  the  letters  in  ques- 
tion he  was  under,  bo  obligation  to  so  answer  them  as  to  violate  the 
law. 

It  is  for  you  to  determine  whether  the  proof  on  the  part  of  the 
'  government  shows  that,  in  response  to  these  registered  letters,  con- 
fessedly written  by  McAfee  and  Mooney,  addressed  to  the  defendant 
at  his  place  of  business  in  this  city,  certain  letters  were  received 
containing  these  lottery  circulars  and  tickets.  There  can  be  no  doubt, 
on  an  inspection  of  these  circulars  and  tickets,  that  they  concern  or 
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refer  to  lotteries;  they  will  speak  for  themselves,  and  yon  will  have 
them  in  the  jory-room,  so  that  you  may  see  just  what  they  are. 

The  testimony  on  the  part  of  the  government  shows  without  dispute 
that,  sometime  in  January,  1883,  the  defendant  gave  an  order  in  writ- 
ing to  the  assistant  postmaster  of  this  city,  authorizing  the  delivery  of 
his  registered  mail  matter  to  a  Mr.  Halsey,  and  the  testimony  on  the 
part  of  the  government  shows  without  dispute  that  his  registered 
mail,  since  that  time,  has  heen  delivered  to  Mr.  Halsey,  and  that  the 
three  letters  in  question,  postmarked  at  Yirden,  GollinsvUle,  and  Shiloh, 
Illinois,  were  delivered  to  Halsey,  and  receipted  for  by  him.  The  ques- 
tion of  fact  for  yon  to  pass  on  is,  "Does  this  connect  the  defendant 
with  the  sending  of  these  circulars  and  tickets?"  Are  you  satisfied, 
beyond  a  reasonable  doubt,  that  these  letters  written  by  McAfee  and 
Mooney,  from  Yirden,  Collinsville,  and  Shiloh,  were  registered  letters, 
and  were  delivered  in  due  course  of  mail  to  defendant's  agent  here 
in  this  city,  and  that,  in  response  to  those  letters,  these  letters  oon- 
taining  circulars  and  tickets  were  mailed,  either  by  the  defendant 
himself,  or  by  his  direction,  and  sent  through  the  mail  as  addressed  ? 
That  is  the  question.  Does  the  fact  that  these  registered  letters  from 
Holmes,  Williams,  and  Moorey,  which  came  into  the  hands  of  the 
agent,  Halsey,  and  were  responded  to  in  the  manner  exhibited  by  the 
proof,  satisfy  you,  beyond  a  reasonable  doubt,  that  defendant  sent 
through  the  mail  the  lottery  tickets  and  circulars  in  evidence  ?  If  so, 
you  should  find  the  defendant  guilty;  but  if  you  are  not  satisfied  by 
the  testimony  of  the  government,  beyond  a  reasonable  doubt,  that  the 
defendant  did  send  these  circulars,  then  he  should  have  the  benefit  of 
that  doubt,  and  you  should  render  your  verdict  accordingly. 

See  Bates  v.  U.  3. 10  Fed.  Bep,  92,  and  note,  97. 


United  States  v.  Eane. 
{Diilntt  Uoxirt,  D.  Oregon.    January  26, 1884.) 

OBSTRComra  thk  Pabbaoe  of  the  Maji.. 

The  defendant  and  others,  discharged  railway  laborers,  to  the  number  of  150, 
assembled  at  Pendleton,  Oregon,  and  by  threats  of  violence  prevented  the 
daily  train  of  the  Oregon  Railway  &  Navigation  Company,  including  the  mail 
car  with  the  United  States  mail  therein,  from  proceeding  to  Portland,  because 
the  conductor  would  not  permit  them  to  ride  thereon  tq  Portland  free  of  charge, 
on  the  ground  that  they  had  no  money  and  the  company  having  "  passed  them 
up,"  ought  to  "  pass  them  down ;  "  and  for  the  same  reason  and  by  the  same 
means  prevented  the  conductor  from  detaching  said  mail  car  from  said  train  and 
sending  it  to  Portland  with  the  United  States  mail  therein.  Hdd  that,  whether 
the  company  was  under  any  legal  obligation  to  carry  the  defendant  to  Portland* 
free  of  charge  or  not,  he  had  no  right  to  prevent  the  condactor  from  sending 
the  mail  car  on  to  Portland,  as  he  did ;  and  that  the  conduct  of  the  defendant 
and  bis  associates  being  unlawful  and  necessarily  causing  the  passage  of  the 
mail  to  be  obstructed,  the  law  imputes  to  him  an  intention,  whatever  the  pri- 
mary purpose  of  hie  conduct  was,  to  cause  such  obstruction,  and,  therefore,  he 
is  guilty  of  obstructing  and  retarding  tiie  passage  of  the  mail,  contrary  to  aeo- 
tion  8996  of  the  Revised  Statutes. 


Digitized  by 


Google 


/      UNITED  8TATBS  «.  KXHS.  43 

i.  PABBBHexs  ON  Traht. 

A  person  who  is  entitled  to  travel  on  a  railway  car  may^  go  upon  the  same 
I)eacefully,  and  remain  therein  until  he  arrives  a"t  his  destination ;  and  if  the 
conductor  undertakes  to  put  him  off,  on  the  ground  that  he  is  not  entitled  to 
travel  thereon,  he  may  resist  force  with  force ;  but  if  the  conductor  stops  the 
train  on  his  account,  and  undertakes  to  detach  the  mail-car  therefrom  and  send 
it  on  with  the  mail,  he  has  no  right  to  prevent  him  from  so  doing,  and  if  he 
does  Us  act  is  unlawful 

Information  for  Violation  of  Section  8995,  Rev.  St. 

James  F.  Watson,  for  the  United  States. 

Qeorge  Kane,  in  propria  persona. 

Dbadt,  J.  Tbia  is  an  information  charging  the  defendant  ^rith  a 
violation  of  section  8995  of  the  Bevised  Statutes,  which  provides 
that  "any  person  who  shall  knowingly  and  willfully  obstruct  or  re- 
tard the  passage  of  the  mail,  or  any  carriage,  horse,  driver,  or  carrier, 
carrying  the  same,  shall,  for  every  sncb  offense,  be  pnnisbable  by  a 
fine  of  not  more  than  |100."  The  defendant  pleads  "not  guilty,"  and 
sabmits  the  case  to  the  judgment  of  the  court  on  the  facts  stated  in 
the  deposition  of  the  witnesses,  including  his  owg,  examined  before 
the  commissioner  who  committed  him  to  answer  the  charge,  and 
which,  by  the  stipulation  signed  by  the  district  attorney  and  the 
defendant,  is  to  have  the  effect  herein  of  a  special  verdict.  From  this  it 
appears  that  on  January  10,  1884,  there  were  at  Pendleton,  Oregon, 
about  150  discharged  railway  laborers,  including  the  defendant,  who 
had  lately  been  employed  by  contractors  in  the  construction  of  a 
railway  in  that  vicinity,  and  wanted  to  come  to  Portland  on  the 
regular  train  of  the  Oregon  Bailway  Navigation  Company,  then  run- 
ning between  Pendleton  and  Portland,  and  carrying,  among  other 
things,  the  United  States  mail,  without  paying  their  passage,  on  the 
ground  that  they  were  without  money,  and  the  company  ought  to 
pass  them  down  as  it  had  passed  them  up,  which  the  conductor  of 
the  train  refused  to  permit;  that  the  defendant,  acting  as  spokes- 
man for  himself  and  the  crowd,  told  the  conductor  that  the  train 
ehonld  not  move  without  them,  and  that  if  he  undertook  to  pull  out 
and  leave  them  behind,  there  would  be  trouble,  and  he  would  be  hurt; 
that  thereby  the  train  with  the  United  States  mail  in  the  postal  car 
was  detained  at  Pendleton  until  the  next  day,  January  11th,  when  the 
conductor  concluded  and  undertook  to  cut  off  the  postal  car  containing 
the  United  States  mail,  then  being  carried  thereon  from  Pendleton 
to  Portland,  and  proceed  with  it  to  the  latter  place,  as  it  was  his 
duty  to  do,  but  the  4^efendant  forbade  him  to  do  so,  and  told  him 
there  would  be  trouble  if  he  attempted  to  uncouple  the  car;  and  when 
the  conductor,  notwithstanding  the  threat,  undertook  to  have  the  pin 
removed,  and  the  mail  car  detached  from  the  rest  of  the  train  for  the 
purpose  of  proceeding  with  it  to  Portland,  the  defendant,  backed  by 
several  of  his  associates,  prevented  the  brakeman  from  taking  out 
the  pin,  by  putting  his  foot  upon  it,  and  threatening  violence  if  the 
attempt  was  persisted  in;  but  also,  according  to  his  own  statement, 
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saying  that  the  conductor  might  take  "his  mail,  but  if  the  train  goes 
we  are/ going  with  it,"  whereby  the  passage  of  said  mail,  mail  carriage, 
and  carrier,  was  farther  obstructed  and  retarded  until  the  arrival  on 
the  ground  of  a  detachment  of  United  States  soldiers,  and  the  arrest 
of  the  defendant  by  the  deputy  United  States  marshal. 

In  the  case  of  U.  S.  v.  Kirby,  7  Wall.  482,  the  defendant  was 
charged  with  arresting  the  carrier  of  the  mail,  and  detaining  the 
steam-boat  on  which  it  was  being  carried  for  that  purpose.  The  de- 
fendant, in  his  plea  to  the  indictment,  alleged  that  he  made  such  ar- 
rest as  sheriff,  upon  a  lawful  warrant  charging  the  carrier  with  mur- 
der, and  without  any  intent  or  purpose  to  obstruct  the  mail  or  the 
passage  of  the  steamer.  Upon  a  demurrer  to  this  plea,  the  judges 
in  the  court  below  were  divided  in  opinion  as  to  whether  the  conduct 
of  the  defendant  constituted,  under  the  circumstances,  an  obstruction 
of  the  mail  within  the  meaning  of  the  act  of  congress,  and  certified 
the  question  to  the  supreme  court?  The  court  answered  the  question 
in  the  negative,  saying,  "that  the  act  of  congress  which  punishes  the 
retarding  or  obstruction  of  the.  mail  or  of  its  carrier,  does  not  apply 
to  a  case  of  a  temporary  detention  of  the  mail  caused  by  the  arrest 
of  the  carrier  upon  an  indictment  for  murder."  In  the  coarse  of  his 
opinion,  Mr.  Justice  Field  says,  substantially,  that  the  statute  only 
applies  to  persons  who  do  some  act  with  a  knowledge  that  it  will  re- 
tard the  passage  of  the  mail  and  do  it  with  that  intention,  but  adds : 
"When  the  acts  which  create  the  obstruction  are  in  themselves  un- 
lawful, the  intention  to  obstruct  will  be  imputed  to  their  author,  al- 
though the  attainment  of  other  ends  may  have  been  his  primary  ob- 
ject." 

That  the  conduct  of  the  defendant  and  his  associates  had  the  ef- 
fect to  obstruct  and  retard  the  passage  of  the  mail  is  self-evident;  and 
that  this  effect  was  knowingly  caused  by  them,  although  it  was  not 
the  primary  object  of  their  action,  is  also  plain  enough.  They  di- 
rectly and  purposely  obstructed  the  passage  of  the  mail,  not  as  an 
end,  it  is  true,  but  as  a  means  of  coercing  the  conductor  to  carry  thera 
on  his  train  to  Portland.  I  suppose  the  passage  of  the  mail  is  sel- 
dom obstructed,  except  by  robbers,  otherwise  than  as  a  means  of  at- 
taining some  other  end.  In  all  such  cases  the  question  to  be  decided 
is  whether  the  act  causing  the  obstruction  is  in  itself  lawful?  If  it 
is,  the  obstruction  necessarily  caused  thereby  is  not  a  crime.  It  can 
hardly  be  pretended,  upon  the  facts  stated,  that  these  men  who 
stopped  this  train  had  any  legal  right  to  travel  thereon  without  pay- 
ment of  their  fare  or  the  consent  of  the  conductor.  No  contract,  un- 
derstanding, or  usage  is  alleged  or  shown,  under  or  by  virtue  of  which 
they  could  claim  such  a  privilege  with  a  shadow  of  right.  Because, 
as  they  allege,  the  company  "passed  them  up,"  they  claimed  it  ought 
to  "pass,  them  down."  There  is  an  old  adage  that  "pne  good  tnm  de- 
serves another,"  but  this  application  of  it  would  make  the  doing  of 
good  works  dangerous  to  the  doer.     How  long. would  it  be  before  they 
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wonld  stop  an  ascending  train  on  the  ground  that  tbej  ought  to  be 
"passed  up  again"  because  they  bad  been  "passed  down. "  The  act 
of  detaining  the  train,  including  the  mail  car,  was  unlawful,  and 
therefore  the  intention  to  retard  the  passage  of  the  mail  by  such  act 
is  imputed  to  the  defendant  and  his  associates.  In  other  words,  the 
law  holds  them  responsible  for  the  necessary  consequences  of  iheii 
.  unlawful  conduct,  without  reference  to  the  motive  or  purpose  which 
actually  induced  it.  But  even  supposing  that  they  had,  at  the  time, 
a  legal  right  to  transportation  on  this  train  free  of  charge,  or  had 
even  paid  for  their  passage  to  Portland  thereon,  the  act  was  unlaw- 
ful. 

Under  such  circumstances  it  may  be  admitted  that  the  defendant 
would  have  a  right  peacefully  to  board  the  passenger  oar  and  to  re- 
main there  until  he  reached  his  destination.  If  the  conductor  dis- 
puted his  right  and  sought  to  put  him  ofiF,  he  might  lawfully  resist 
force  with  force ;  and  if  the  conductor  chose  to  detain  the  train  at 
any  point  until  he  got  off,  and  the  passage  of  the  mail  was  thereby 
retarded,  the  responsibility  therefor  would  lie  at  the  door  of  the  com- 
pany, and  not  the  defendant.  But  in  my  judgment,  the  defendant, 
even  ander  those  circumstances,  would  not  be  justified  in  preventing 
the  conductor  from  detaching  the  mail  car  from  the  train  and  send- 
ing it  on  to  its  place  of  destination;  and  this  is  what  the  defendant 
and  his  associates  did  on  January  11th.  The  railway  company,  it 
should  be  remembered,  was  under  an  obligation  to  carry  the  mail 
without  delay  as  well  as  the  defendant.  And  however  derelict  it  may 
have  been  in  the  performance  of  the  latter  obligation,  the  defendant 
was  not  thereby  authorized  to  prevent  the  company  from  doing  what 
it  could  to  keep  its  contract  to  carry  the  mail  for  the  purpose  of 
thereby  coercing  a  performance  of  its  supposed  obligation  to  him. 
In  the  case  of  a  mail-carrier,  or  a  person  on  board  a  mail  carriage,' 
charged  with  the  commission  of  a  crime,  it  may  be  absolutely  neces- 
sary to  temporarily  obstruct  the  passage  of  the  mail  to  secure  the 
arrest  of  such  carrier  or  person.  But  the  arrest  of  these  persons, 
under  the  circumstances,  is  a  lawful  act,  and  the  temporary  incon- 
venience caused  thereby  is  submitted  to  rather  than  that  persons 
guilty  of  serious  crimes  should  escape  punishment.  One  public  con- 
venience yields  something  to  another.  But  it  is  not  only  unlawful, 
but  riotous,  to  prevent,  as  the  defendant  and  his  associates  did,  the 
passage  of  a  locomotive  drawing  a  mail  car  with  the  United  States 
mail  therein  for  the  mere  purpose  of  constraining  the  person  charged 
with  the  conduct  thereof  to  do  or  refrain  from  doing  some  act  collat- 
eral thereto,  and  which  he  may  even  be  under  a  legal  obligation  to 
do  or  omit.  If  the  railway  company  was  under  any  legal  obligation 
to  carry  these  men  to  Portland,  and  refused  or  failed  to  do  so,  the 
law  gave  them  the  same  remedy  for  this  breach  of  contract  that  it 
does  other  people.  But  it  did  not  give  them  any  right  to  coerce  the 
company  by  preventing  it  from  carrying  the  mails  according  to  oou- 


Digitized  by 


Google 


46  rSOX&AZi  BBPOBTXBi 

tract  nntil  it  shonld  aogoiesoe  in  their  demand,  to  the  great  hin- 
drance, inconvenience,  vexation,  tuad  possible  loss  of  the  public.  The 
transmission  of  the  mail  from  place  to  place  throughout  the  civilized 
world  with  certainty  and  celerity  is  one  of  the  greatest  and  most 
useful  labors  of  modem  society.  And  it  cannot  be  admitted  for  a 
moment  that  a  great  overland  link  in  this  endless  chain  of  communis 
cation  and  intelligence  can  be  broken  for  days  to  allow  a  mob  of  dis- 
charged railway  laborers  to  ooeroe  a  railway  company  into  giving 
them  a  free  ride  of  200  or  more  miles. 

In  contemplation  of  law,  upon  the  facts  stated,  the  defendant  is 
guilty  as  charged  in  the  information.  The  maximum  punishment 
for  this  offense  is  only  $100  fine.  Why  so  serious  a  matter  as  this 
may  be,  is  so  limited  in  punishment,  as  compared  with  other  crimes 
of  no  greater  moral  turpitude  or  inconvenience  to  the  public,  it  is  im- 
possible to  say.  But  taking  this  measure  of  punishment  for  my 
guide,  and  considering  that  the  defendant  has  practically  declined  to 
make  any  contest  in  the  premises,  he  is  sentenced  to  pay  a  fine  of 
$25  and  to  stand  committed  to  the  jail  of  this  oouuty  until  the  same 
is  paid  or  he  is  by  law  discharged  therefrom. 


Thb  Pboasus.' 
(OireMA  0»urt,  D.  OoniuetteaU    Juraaiy  7,- 1884.) 

OoiUBioir — yfwBS  LoBB  KsBuiVTrao  fboh,  Shouu)  bb  Dividbd. 

Eren  gross  fault  committed  by  one  of  t-wo  vessels  Approaching  «a6h  other 
from  op^wite  directions  does  not  excuse  the  other  from  observing  every  proper 
precaution  to  prevent  a  collision;  and  when,  if  such  precaution  had  been  ob- 
served, the  collision  would  have  been  avoided,  the  loss  should  be  divided. 

See  The  Maria  Martin.  12  Wall.  31. 

The  following  are  the  findings  of  fact  on  this  appeal : 

(1)  About  half  past  10  o'clock  in  the  evening  of  July  21,  1882,  the  steam- 
tug  Whipple,  having  in  tow  the  barge  Allandale,  both  owned  by  the  libelant, 
lashed  to  her  starboard  side,  left  Jersey  City,  bound  for  pier  8,  East  river. 
The  tug  and  tow  had  all  their  regulation  lights  properly  set  and  brightly 
burning.  The  night  was  darlc,  but  the  lights  were  easily  visible  for  a  dis- 
tance of  over  a  mile,  but  her  green  and  red  lights  were  obscured  to  the  view 
of  any  vessel  bearing  on  the  starboard  of  the  tug,  by  the  barge.  The  tide  was 
running  flood.  (2)  As  the  tug  and  tow  passed  abreast  of  pier  1,  Korth  river, 
about  100  yards  oft  in  the  river,  their  officers  saw  the  colored  lights  of  the  Pe- 
gasus, an  iron  steam-boat  then  oCC  Castle  William,  about  a  mile  distant.  At  that 
time  the  Whipple  was  on  a  course  about  south,  and  the  Pegasus  was  on  a  course 
about  north,  or  meeting  respectively  head  and  head.  Thereupon  the  tug  and 
the  Pegasus  both  commenced  to  swing  to  the  eastward  in  the  East  river,  upon 
courses  converging  towards  each  other,  the  tug  to  reach  pier  8,  and  the  steams', 
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aa  waa  her  aniform  cnstom  when  fheie  was  a  flood  tide,  to  make  a  sheer  oa  a 
north-east  course  to  facilitate  her  landing  on  the  south  side  of  her  pier.  (3)  At 
this  time  the  Whipple  lost  the  green  light  of  the  Pegasus  and  saw  only  her 
port  light,  but  blew  two  whistles  to  inform  the  Pegasus  that  she  wanted  to 
go  on  her  starboard  side,  and,  without  getting  any  reply,  continued  under  a 
starboard  wheel  Mrithout  giving  any  fartlier  signal.  The  Pegasus  continued 
on  her  north-easterly  sheer  until  she  was  about  a  fourth  of  a  mile  from  her 
landing  place,  when  she  starboarded  her  helm  and  swung  to  the  westward, 
as  she  usually  did,  in  order  to  make  her  customary  landing.  She  did  not  see 
the  tug  or  barge  until  too  late  to  avoid  a  collision.  (4)  The  collision  occurred 
at  a  point  about  800  yards  south-west  of  the  upper  bath-house  on  the  battery. 
The  barge  was  seriously  injured  by  the  blow  of  the  Pegasus.  (5)  The  Pe- 
gasus was  going  at  the  speed  of  about  12  miles  an  hour  until  she  starboarded 
her  helm,  when  she  slowed  down  to  four  oi  five  miles  an  hour.  The  speed 
of  the  tug  was  about  three  miles  an  hour  all  the  time.  (6)  The  Pegasus  did 
noi  hear  the  signal  of  the  tug,  nor  did  she  see  the  lights  of  the  tug  at  any 
time  until  the  collision.  (7)  The  captain  of  the  tug  knew  the  course  the 
Fegasua  was  accustomed  to  take  in  ord^  to  make  her  landing,  but  assumed 
that  as  he  bad  signaled  her  that  he  was  going  on  her  starboard  side,  she 
would  conform  her  movements  accordingly. 

As  conclnsions  of  law,  I  find : 

(1)  That  both  vessels  were  in  fault, — the  tug  for  going  to  starboard  and 
keeping  on  that  course  when  she  lost  the  green  light  of  the  Pegasus,  with- 
out any  signal  from  the  Pegasus  assenting  to  that  course^  and  the  Pegasus 
for  faiUng  to  see  the  lights  of  the  tug  and  not  adopting  necessary  precau- 
tions accordingly.  (2)  That  the  damages  should  be  divided  between  the 
parties. 

Beebe,  Wilcox  d  Hobbs,  for  libelant. 

MacFarlane  db  Adams,  for  claimant. 

WAI.I.AOE,  J.  The  proofs  in  this  case  folly  sqstain  the  conclasiont 
of  the  court  below,  as  expressed  in  the  opinioa  of  the  district  judge, 
except  as  to  his  finding  that  there  was  no  fault  or  negligence  on  the 
part  of  those  in  charge  of  the  Pegasus  in  not  seeing  the  tug.  and 
barge  nntil  too  late  to  avoid  a  collision.  The  learned  district  judge 
states  in  his  opnion  that  he  cannot  find  why  the  two  vertical  white 
lights  on  the  flag-staff  of  the  tug  and  barge  were  not  visible  to  the 
steamer,  although  they  were  burning  brightly.  The  reason  why  the 
the  red  and  green  lights  on  the  tug  were  not  seen,  is  obviously,  as  he 
finds,  because  they  were  hidden  by  the  barge  from  the  time  the  tug 
swung  under  her  starboard  wheel  for  the  East  river,  thus  bringing 
the  barge  between  her  and  the  Pegasus.  The  two  vertical  white 
lights  were  suspended  on  the  flag-staff  of  the  tug,  one  about  a  foot 
above  the  other,  and  the  lower  Ught  was  21  feet  above  the  water. 
It  is  possible  that  these  lights  may  have  been  somewhat  obscured 
from  the  Pegasus  by  the  pUot-bouse  of  the  barge  at  times  while  the 
vessels  were  approaching  each  other,  but  in  the  constanstly  shifting 
positions  of  the  vessels  they  could  not  have  been  hidden  continually; 
and  those  in  charge  of  the  Pegasus  do  not  rely  upon  any  such  theory, 
bat  insist  that  there  were  no  lights  on  the  tug,  and  that  none  were  to 
be  seen  when  the  vessels  collided.    These  lights  ought  to  have  been 
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seen  during  the  time  the  Fegasas  was  on  her  north-east  eoarse, 
which  covered  three  quarters  of  a  mile ;  and  in  the  absence  of  any  fact 
to  explain  why  they  were  not  seen,  there  can  be  no  other  rational 
conclusion  except  that  it  was  owing  to  some  relaxation  of  vigilance 
on  the  part  of  the  Pegasus.  Precisely  where  this  negligence  should 
be  located  is  not  important;  it  suffices  that  there  was  failure  to  see 
them  when  they  were  plainly  visible  to  those  in  charge  of  the  steamer, 
if  they  had  used  due  diligence. 

Agreeing  with  the  district  judge  that  the  tug  was  in  fault,  and  that 
the  conduct  of  her  captain  was  grossly  negligent  in  keeping  under  his 
starboard  wheel  when  the  green  light  of  the  Pegasus  had  been  closed 
upon  him  for  so  long  a  distance,  and  in  attempting  to  keep  his  course 
when  his  signals  had  not  been  answered,  and  when  he  had  reason  to 
know  that  the  Pegasus  was  making  for  her  usual  landing,  neverthe- 
less the  collision  was  not  attributable  solely  to  the  tug.  As  the  district 
judge  states  in  his  opinion :  "It  is  manifest  that  if  the  Pegasus  had 
seen  or  ought  to  have  seen  the  lights  of  the  tug  and  barge,  her  man- 
agement was  negligent,  and  she  was  in  fault."  In  such  a  case  the 
damages  must  be  apportioned  between  the  offending  vessels.  Even 
gross  fault  committed  by  one  of  two  vessels  approaching  each  other 
from  opposite  directions  does  not  excuse  the  other  from  observing 
every  proper  precaution  to  prevent  a  collision;  and  when,  if  such 
precaution  had  been  observed  the  collision  would  have  been  avoided, 
the  loss  should  be  divided.     The  Maria  Martin,  12  Wall.  31. 

A  decree  is  accordingly  ordered  dividing  the  loss,  with  a  reference 
to  a  master  to  ascertain  the  amount.  No  costs  are  allowed  to  either 
party  as  against  the  other  in  the  court  below,  but  costs  of  the  appeal 
are  awarded  to  the  libelant. 
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FbEUNOHUTSBN   v.  BaIiDWIN. 

{(XreiUt  Ucurt,  S.  D.  New  Fork.    January  7, 1884.J 

Revovai.  op  Cause— Kbt.  St.  }  639,  subd.  3— Citizership  at  iNBrrrurioN  op 
Suit. 

Where  a  case  is  removed  under  Kev.  St.  {  639,  subd.  3,  the  requisite  diversity 
of  citizenship  must  exist  both  when  the  suit  is  begun  and  when  the  petition 
for  removal  is  died. 

Motion  to  Bemand. 

Martin  d;  Smith,  for  plaintiff. 

Abbett  d  FtMer,  for  defendant. 

Waliaob,  J.  Sinbe  the  decision  in  MiUer  ▼.  Chicago,  B.  d  Q.  R. 
Co.  17  Fed,  Rep.  97,  the  snpreme  court,  in  Oibson  v.  Bruce,  2  Sup. 
Gt.  Rep.  873,  has  oonstrned  the  language  of  sections  2  and  8  of  the 
removal  act  of  1875  to  require  as  a  condition  of  removal  that  the 
requisite  diversity  of  citizenship  exist  both  when  the  soit  was  begun 
and  when  the  petition  for  removal  is  filed.  That  decision  seems  to 
control  the  present  case,  where  the  removal  was  procured  by  the  plain- 
tiff under  subdivision  3  of  section  639  of  the  Revised  Statutes,  the 
parties  both  being  residents  of  New  Jersey  when  the  suit  was  brought^ 
but  the  defendant  having  removed  subsequently  to  New  Tork.  Th& 
language  of  this  subdivision  is  substantially  similar<to  that  of  section 
2  of  the  removal  act  of  1875,  so  far  as  it  relates  to  the  question  now 
under  consideration,  and  the  reasons  stated  in  the  opinion  of  the 
court  in  Gibson  v.  Bruce  apply  with  equal  force  to  a  removal  under 
subdivision  3  of  section  639. 

The  motion  to  remand  is  granted. 


PooLB  and  others  v.  Thatchebdeft,  Defendant,  and  another,  Gar- 
nishee. 

{Oireuit  Court,  V.  Minnetoia,    December  13, 1883.°  / 

1.  KexovaIi  op  Causes— Gabhishmestt  uitdbb  the  Statute  of  Mdwesota. 

Proceedings  in  garnishment,  instituted  under  the  Minnesota  statute,  are  to 
bo  considered  as  auxiliary  to  the  main  action,  when  considered  with  reference 
to  the  right  of  removal  to  the  federal  court. 

2.  Case  Seated. 

The  main  action  against  the  defendant  had  proceeded  to  judgment  in  the 
state  court;  garnishee  proceedings  had  been  instituted  in  the  same  court,  and 
In  the  same  action,  to  enforce  the  judgment ;  during  the  pendency  of  this  pro- 
ceeding the  plaintiff  had  the  cause  removed  to  the  federal  court.  On  motion 
to  remand  the  cause  to  the  state  court,  A«W,  that  the  removal  having  been  made 
after  judgment  had  been  rendered  in  the  main  action,  was  too  late,  and  the 
cause  must  be  remanded. 
T.19,no.2 — i 
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Motion  to  Bemand  Cause. 

McCbaby,  J.  This  is  before  the  ootirt  as  a  motion  to  remand.  The 
plaintiff  Horace  Poole  brought  bis  action  in  the  state  court  against 
Thatcherdef  t,  the  defendant.  In  the  case  in  the  state  court  a  process 
of  garnishment  was  issued  and  served  upon  the  garnishee,  Mr.  Bolph. 
A  regular  action  was  prosecuted  to  final  judgment  against  Thatcher- 
deft.  Bolph  answered,  denying  any  liability  on  the  part  of  the  gar- 
nishee  under  a  provision  of  the  statutes  of  Minnesota  which  are  in 
chapter  66,  Bev.  St.  187S.  The  plaintiff  obtained  from  the  state 
court  leave  to  file  what  is  called  a  supplemental  complaint,  making 
the  garnishee  a  party,  and  seeking  to  recover  against  him  upon  the 
ground  that  the  original  defendant,  Thatcherdeft,  had  fraudulently 
conveyed  to  him  a  stock  of  goods.  After  the  filing  of  this  supple- 
mental petition,  the  plaintiff  in  the  case  applied  to  the  state  court  for 
the  removal  of  the  case  to  this  court.  It  is  perfectly  clear  that  the 
original  action  against  the  defendant  Thatcherdeft  cannot  be  removed, 
because  in  the  case  final  judgment  had  been  rendered  some  time  be- 
fore application  was  made  to  the  state  court  for  the  removal.  But 
the  proceedings  under  the  supplemental  petition  can  be  removed  only 
when  the  case  is  such  that  it  would  constitute  a  new  original  inde- 
pendent suit,  and  did  not  constitute  a  mere  appendage  to  the  origi- 
nal suit.  If  it  was  an  original  proceeding  in  itself,  and  not  a  mere 
auxiliary  proceeding,  it  could  be  removed,  otherwise  it  cannot.  Ques- 
tions very  similar  to  this  have  frequently  been  before  the  court,  and 
I  think  it  has  been  uniformly  held  that  all  proceedings  in  the  nature 
of  garnishee  proceedings  for  the  purpose  of  merely  er^orcing  a  judg- 
ment of  the  state  court  are  auxiliary  in  their  character,  and  not  original 
and  independent  proceedings.  A  bill  in  equity  may  be  filed  to  set 
aside  a  fraudulent  conveyance  for  the  purpose  of  collecting  an  amount 
due  by  a  judgment  in  the  state  court,  and  that  cause  of  action  may 
be  transferred  to  the  circuit  court  of  the  United  States ;  but  when  the 
action  is  brought  for  the  purpose  of  enforcing  a  judgment  in  the 
state  court,  whatever  the  form  of  proceedings  may  be,  it  is  auxiliary 
in  its  character  and  cannot  be  removed,  and  we  think  that  the  rul- 
ings which  have  been  announced  in  previous  oases  in  other  districts, 
applying  the  proceedings  now  before  us  under  the  statutes  of  Minne- 
sota, and  that  it  is  in  substance  and  in  effect  a  garnishee  proceeding 
and  it  cannot  be  maintained  as  an  independent  suit,  but  only  as  a  part 
of  the  original  suit  against  the  original  defendant.  If  the  original 
judgment  cannot  be  brought  here  we  can  have  no  joiisdiotion  in  the 
supplemental  proceeding.  One  reason  is  that  if  a  judgment  were  re- 
moved and  the  money  collected  upon  that  supplemental  proceeding, 
the  court  would  be  called  upon  to  direct  the  application  for  the  pay- 
ment of  the  original  judgment;  it  might  be  that  upon  this  proceed- 
ing the  judgment  might  be  for  more  than  the  original  judgment,  if 
it  was  a  separate  proceeding  conducted  without  any  reference  to  the 
original  case  at  all.     At  all  events,  it  is  brought,  we  think,  for  the  pur- 
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poBO  of  enforcing  the  payment  of  a  judgment  in  the  state  oonrt,  and 
as  that  judgment  is  not  before  as  we  cannot  take  jozisdiotibn  of  the 
Bopplemental  proceeding. 

These  views,  we  think,  are  supported  by  the  following  cases :  Pratt 
V.  Albright,  9  Fed.  Ebp.  634;  Weeks  v.  Billings,  55  N.  H.  371; 
Chapman  y.  Bargar,  4  Dill.  557;  Bank  v.  Tumbtdl,  16  Wall.  190; 
Barrow  Y.  Hunton,  99  U.  S.  80 ;  Buford  v.  Strother,  10  Fbd.  Rbp.  406. 

The  statutes  under  consideration  in  those  cases  were  not  always 
exactly  the  same  as  the  statute  of  this  state,  but  we  think  they  were 
in  substance  the  same.  We  think  the  authorities  are  conclusive  as 
to  the  question  here. 

The  motion  to  remand  is  sustained. 


WkliiUan  and  others  v.  Howland  Goiii  &  Ibon  Wobks. 

(Cireuit  (hurt,  D.  Kentucky.    January  2, 1884.) 

1.  J:*EnTIOW  FOB  RkmOVAI. — JURIBDICTrON. 

After  the  filing  of  a  petition  for  the  removal  of  a  cause  to  a  federal  court, 
and  the  tender  of  a  valid  bond,  if  the  petition  and  record  show  good  ground 
for  removal,  the  jurisdiction  of  the  state  court  is  superseded,  and  an  amend- 
ment of  the  pleadings  Babaeqaeatly  allowed  in  the  state  court  is  invalid. 

2.  Bake — Bkpahatb  Coktr.otxbsy — KKCSsaABT  Pabtibs — Dkpunot  Cospora- 

TIOH. 

A  corporation  which  has  sold  all  its  property  and  frannhlses,  except  the  mere 
right  to  exist,  and  which  has  no  officers  or  place  of  business,  is  not  a  necessary 
party  in  a  suit  against  a  stockholder  to  make  him  liable  for  bis  unpaid  sub- 
scription, notwithstanding  the  fact  that  the  corporation  has  still  the  power  to 
reorganize  and  collect  the  stockholders'  dues. 

In  Equity. 

W.  TV.  Thum  and  Oeorge  Du  Relle,  for  complainants. 

Otto  A.  Wehle,  for  defendant. 

Babb,  J.  The  motion  of  complainant  to  remand  to  the  state  court 
must  be  determined  by  the  relation  which  the  Howland  Goal  &  Iron 
Works  bears  to  tiiis  litigation.  The  suit  is  to  make  defendant  Small 
liable  for  his  unpaid  subscription  to  that  company's  stock  to  the  ex- 
tent, at  least,  of  complainant's  debt.  The  allegation  of  complainant 
in  his  original  petition  is  that  "the  Howland  Coal  &  Iron  Works  is 
now,  and  has  been  for  several  years,  insolvent,  its  entire  property  and 
franchises  having  been  sold  out  several  years  ago,  and  said  corporation 
has  long  since  ceased  to  do  business,  and  has  no  officers  or  agents  or 
office  in  this  state,  and  has  had  none  for  three  years  or  more  last 
past."  After  the  filing  of  the  petition  for  removal  in  the  state  court 
and  the  tender  of  the  bond,  the  complainant,  by  leave  of  state  court, 
amended  his  petition,  and  alleged  "that  the  defendant,  the  Howland 
Coal  &  Iron  Works,  is  a  resident  of  this  state,  and  has  a  corps  of  or- 
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ganic  officers  maintaining  and  keeping  up  the  corporate  existence  of 
the  said  defendant,  but  that  none  of  the  officers  or  agents  of  said  de- 
fendant reside  in  this  state,  and  residences  of  each  and  all  its  officers 
and  agents  are  unknown  to  those  plaintiffs.  The  plaintiffs  desire  to 
further  amend  their  said  petition,  and  say  that  by  the  charge  that 
said  defendant  had  ceased  to  do  business  they  meant  to  say,  and  now 
80  charge  the  fact  to  be,  that  said  defendant  Howland  Goal  &  Iron 
Works  has  ceased  to  do  business  in  the  way  of  operating  its  mines, 
and  transporting  and  selling  the  coal  taken  therefrom  in  the  markets, 
which  mining  and  selling  coal  was  the  chief  business  of  said  corpora- 
tion." 

This  amendment  should  not  have  been  allowed  to  be  filed  by  thestate 
court,  as  it  came  too  late.  The  petition  for  removal  had  then  been 
filed  and  the  bond  tendered,  and  thereby  the  state  court  had  ceased 
to  have  jurisdiction  over  the  cause,  if  the  petition,  with  the  record  as 
it  then  existed,  made  a  good  ground  for  removal.  Railroad  Co.  v. 
Mississippi,  102  U.  8.  141.  The  allegations  of  the  pleadings  and 
the  exhibits  then  and  now  in  the  record  show  that  all  of  the  visible 
property  of  this  corporation  had  been  sold,  also  its  franchises,  except 
the  right  to  exist  as  a  corporation.  The  corporation  still  had  a  legal 
existence,  hut  not  an  actual  one.  It  had  no  organization,  no  officers, 
or  agents,  but  the  stockholders  still  have  the  right  to  reorganize  and 
(elect  officers.  If  this  were  done  the  corporation  could  sue  and  be 
sued,  and  it  could  collect  the  unpaid  stock  subscription  and  apply  it 
to  the  payment  of  the  debts  of  the  company. 

The  complainant  did  not  bring  this  suit  against  the  corporation, 
but  against  Small,  the  stockholder.  In  its  present  aondition  no  per- 
sonal judgment  could  be  rendered  against  the  company,  and  it  is 
exceedingly  doubtful  whether  the  company  will  be  bound  by  the  judg- 
ment should  one  be  rendered  against  Small.  It  is  true  that  complain- 
ant, after  he  had  sued  Small,  who  was  a  non-resident,  and  seized  his 
property  by  process  of  attachment,  attempted  to  bring  the  corpora- 
tion before  the  court  by  a  constructive  summons ;  but  if  the  corpora- 
tion has  no  organization,  officers,  or  agents  anywhere,  how  can  this 
corporation  be  even  constructively  summoned?  While,  therefore, 
this  corporation  is  not  defunct,  it  has  no  living,  active  existence,  al- 
though in  law  it  may  survive  sufficiently  to  have  the  power  of  reor- 
ganization for  some  purposes.  Its  present  status  makes  the  reasons 
which  apply  to  a  defunct  corporation  apply  to  this  one.  The  How- 
land  Goal  &  Iron  Works  is  only  a  nominal  party,  if  a  party  at  all. 

The  motion  to  remand  to  the  state  court  is  overruled. 
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Mason  and  others,  Adm'rs,  v.  Hartford,  P.  &  P.  R.  Co.  and  others. 
(Cireuit  Court,  D.  Mas*aeliv»M».    January  18, 1884.) 

1.  Jurisdiction  of  Circuit  Courts— When  Concurrent  with  District  Court. 

By  section  4979  of  the  Revised  Btatutes  of  the  United  States  the  several  cir- 
cuit courts  have  concurrent  jurisdiction  with  the  district  courts  "of  all  suits  at 
law  or  in  equity,  brought  by  an  assignee  in  banliruptcy  against  any  person 
claiming  an  adverse  interest,  or  by  any  such  person  against  an  assignee  touch- 
ing any  property  or  rights  of  the  bankrupt  transferable  to  or  vested  in  such 
assignee."  By  this  section  jurisdiction  is  conferred  upon  the  circuit  courts  to 
ascertain  and  adjust  all  lien  and  other  specific  claims  upon  the  property  vested 
in  the  assignee  claimed  by  any  person  adversely  to  the  assignee  representing 
the  general  creditors,  without  regard  to  the  citizenship  of  the  parties.  Nor  U 
such  jurisdiction  affected  by  the  change  of  interest  created  by  a  conveyance 
made  under  the  decree  of  the  district  court.  Having' once  acquired  jurisdition 
of  the  subject-matter  and  the  parties,  the  court  will  retain  it  for  all  purposes 
within  the  scope  of  the  equities  to  be  enforced. 

2.  Effkct  Oivjsn  to  Testimony  of  Parties  on  Former  Trial. 

3.  Bill,  op  Revivor — Statute  of  Limitations — Laches. 

Ordinarily  a  bill  of  revivor  may  be  filed  at  any  time  before  it  is  barred  by  the 
statute  of  limitations,  which,  when  the  suit  is  abated  by  the  death  of  the  plain- 
tiff, begins  to  run  from  his  decease,  or,  according  to  some  authorities,  from  the 
time  administration  Is  taken  out.  Where  one  acquires  title  with  full  notice 
and  subject  to  an  incumberance  of  a  lien,  he  cannot  charge  laches  on  the  part 
of  the  person  bringing  suit  to  enforce  the  lien  if  the  suit  Is  brought  within  the 
time  prescribed  by  the  statute. 

In  Equity. 

S.  E.  Baldwin,  for  defendants. 

A.  Payne,  T.  E.  Graves,  and  W.  S.  B.  Hopkins,  for  complainants. 

Nelson,  J.  This  is  a  bill  of  revivor  and  sapplement  filed  by  the 
administrators  of  Earl  P.  Mason,  to  revive  a  ^uit  abated  by  his  de- 
cease, and  to  bring  in  as  defendants  parties  who  have  succeeded  to 
the  interest  of  some  of  the  original  defendants.  The  facts  and  pro- 
ceedings in  the  suit,  so  far  as  it  is  necessary  to  state  them,  are  as 
follows : 

The  original  bill  was  filed  in  this  court  by  Earl  P.  Mason  in  December, 
1871,  against  the  Hartford,  Providence  &  Fishkill  Railroad  Company,  whose 
road  and  franchises  had  been  previously  conveyed  to  and  formed  part  of  the 
railroad  of  the  Boston,  Hartford  &  Erie  Railroad  Company,  the  assignees  in 
bankruptcy  of  the  Boston,  Hartford  &  Erie  Railroad  Company,  adjudicated 
bankrupt  by  the  district  court  of  this  district  in  March,  1871,  the  trustees 
under  mortgages  of  the  Hartford,  Providence  4S;  Fishkill  Railroad  made  prior 
to  the  consolidation,  the  trustees  of  the  Berdell  mortgage  of  the  Boflton, 
Hartford  &  Erie  Railroad,  made  subsequent  to  the  consolidation,  and  the 
treasurer  of  the  state  of  Connecticut.  The  object  of  the  bill  was  to  enforce 
against  that  part  of  the  Boston,  Hartford  &  Erie  Railroad  in  the  states  of 
Rhode  Island  and  Connecticut,  which  was  formerly  the  Hartford,  Providence 
&  Fishkill  Railroad,  a  Uen  claimed  by  the  plaintiff  to  exist  on  account  of 
certain  preferred  stock  issued  by  the  Hartford,  Providence  &  Fishkill  Rail- 
road Company  in  1854,  before  the  consolidation,  the  certificates  of  which 
stock  contained  a  clause  that  the  par  value  thereof  was  "demandable  by  the 
holder  of  the  same  from  the  company,  at  any  time  after  April  1,  1865,"  and 
a  demand  of  payment  made  upon  the  company  in  March,  1871.  To  that  bill 
answers  were  filed  in  1873,  and  replications  were  filed  October  15,  1875. 
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On  July  27, 1875,  the  trustees  under  the  Berdell  mortgage  conveyed  the 
whole  railroad  to  the  New  York  &  New  England  Bailroad  Company. 

On  July  21,  1875,  the  district  court,  upon  the  application  of  the  assignees, 
made  an  order  authorizing  and  directing  them  to  sell  and  convey  their  inter- 
est as  assignees  in  the  Boston,  Hartford  &  Erie  Railroad  to  the  New  York  & 
New  England  Bailroad  Company,  and  in  the  order  directed,  at  the  request 
of  Mason,  that  the  deed  of  conveyance  should  contain  a  proviso  and  condition 
that  "nothing  in  the  same  should  be  construed  to  aSect  the  rights  of  any 
person  or  corporation,  if  any,  holding  stock,  whether  common  or  preferred, 
in  the  Hartford,  Providence  &  Fishkill  Bailroad  Company."  In  pursuance 
of  tills  order,  the  assignees  on  July  28,  1875,  conveyed  their  interest  in  the 
road  to  the  New  York  &  New  England  Bailroad  Company  by  a  deed  which 
contained  the  proviso  and  condition  above  mentioned,  and  also  contained  a 
stipulation  by  the  grantee  that  it  would  assume  the  defense  of  this  and  of 
other  suits  then  pending  against  the  assignees,  and  would  protect  them 
therefrom. 

On  September  21,  1876,  before  any  further  proceedings  were  had  in  the 
suit,  Earl  F.  Mason  died  intestate,  and  July  25,  1881,  the  present  plaintiffs 
took  out  administration  upon  his  estate  in  this  district  The  present  bill 
was  filed  March  23, 1882,  against  the  original  surviving  defendants,  the  New 
York  &  New  England  Bailroad  Company  and  Aldrich,  Cooley  &  Gardener, 
who  have  been  appointed  trustees  under  the  mortgages  of  the  Hartford,  Prov- 
idence &  Fishkill  road,  in  place  of  three  deceased  defendants  in  the  original 
bilL 

In  December,  1875,  Earl  F.  Mason  joined  with  the  Boston  &  Providence  Bail- 
road Company  and  others,  as  owners  of  stock  in  the  Hai-tford,  Providence  & 
Fishkill  Bailroad  Company,  in  QUng  a  bill  in  equity  in  the  supreme  court  of 
Bhode  Island,  against  the  New  York  &  New  England  Bailroad  Company  and 
others,  to  set  aside,  as  unauthorized  and  void,  the  conveyance  of  the  Hart- 
ford, Providence  &  Fishkill  road  to  the  Boston,  Hartford  &  Erie  Bailroad 
Company.  That  suit  terminated  March  12, 1881,  by  the  entry  of  a  final  de- 
cree dismissing  the  bill. 

The  bill  of  revivor  states  the  proceedings  subsequent  to  the  death  of  Earl 
P.  Mason,  and  prays  that  the  original  suit  may  be  re^rived  for  the  benefit  of 
his  administrators.  To  this  bill  the  New  York  &  New  England  Bailroad 
Company  filed  a  demurrer  to  part,  and  plea  to  the  residue,  and  three  other  de- 
fendants filed  a  plea  to  the  whole  bill.  The  case  was  heard  upon  the  pleas 
and  demurrer,  and  upon  certain  agreed  facts  which  were  made  part  of  the 
case  by  stipulation  of  the  parties. 

1.  By  the  demurrer  of  the  New  Tork  &  New  Eugland  Bailroad  Gom« 
panj,  objection  is  taken  to  the  jurisdiction  of  the  court  for  want  of 
the  requisite  citizenship  of  the  parties.  Objection  to  the  jurisdiction 
of  the  court,  when  the  defect  appears  of  record,  may  be  taken  at  any 
stage  of  the  proceedings ;  and  the  record  in  this  case  shows  that  in  the 
original  suit,  and  also  in  the  bill  of  revivor,  citizens  of  Bhode  Island 
appear  both  as  plaintiff  and  defendant.  But  we  are  of  opinion  that 
in  this  case  jurisdiction  does  not  depend  npon  the  citizenship  of  the 
parties.  By  section  4979  of  the  Bevised  Statutes  the  several  circuit 
courts  have  concurrent  jurisdiction  with  the  district  courts  "of  all 
suits  at  law  or  in  equity  brought  by  an  assignee  in  bankruptcy  against 
any  person  claiming  an  adverse  interest,  or  by  any  such  person  against 
an  assignee,  touching  any  property  or  rights  of  the  bankrupt  trans- 
ferable to  or  vested  in  such  assignee."    By  this  section  jorisdiction 
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is  conferred  upon  the  ciroait  oonrts  to  ascertain  and  adjust  all  liens 
and  other  specific  claims  upon  the  property  vested  in  the  assignee, 
claimed  by  any  person  adversely  to  the  assignee  as  representing  the 
general  creditors,  without  regard  to  the  citizenship  of  the  parties. 
This  has  been  settled  by  repeated  decisions  of  the  supreme  court. 
Smith  V.  Mason,  14  Wall.  419;  Mar$haU  v.  Knox,  16  Wall.  551; 
Lathrop  v.  Drake,  91  U.  S.  616;  Eytter  v.  Gaff,  Id.  621;  Buxhank  v. 
Bigelow,  92  U.  8.  179;  Dudley  v.  Easton,  104  U.  8.  103.  This  case 
comes  within  the  very  letter  of  the  statute.  The  plaintiff  sets  up,  and 
seeks  to  enforce  against  a  part  of  the  railroad  which  was  transferred 
to  the  assignees,  by  virtue  of  their  assignment,  a  lien  alleged  to  have 
been  created,  under  the  laws  of  Rhode  Island  and  Connecticut,  by  the 
issue  of  preferred  stock. '  That  this  court  kas  jurisdiction  to  determine 
its  validity,  and  if  found  valid  to  enforce  it  against  the  property,  is 
^lear.  Nor  is  the  jurisdiction  affected  by  the  change  of  interest  cre- 
ated by  the  conveyance  made  under  the  order  of  the  district  court. 
Having  once  acquired  jurisdiction  of  the  subject-matter  and  the  par- 
ties, the  court  will  retain  it  for  all  purposes  within  the  scope  of  the 
equities  to  be  enfotced.  Ober  v.  QaUagher,  98  U.  8:  199 ;'  Ward  v. 
Todd,  103  U.  S.  327.  The  conveyance  to  the  New  York  &  New  Eng- 
land Railroad  Company  was  made  expressly  subject  to  any  lien  which 
can  be  enforced  against  the  road  in  this  suit,  and  the  case  must 
therefore  proceed  as  if  no  such  conveyance  had  been  made. 
.  2.  At  the  bearing  of  the  Bhode  Island  suit,  the  present  plaintiffs, 
the  Bhode  Island  administrators  of  Earl  F.  Mason,  were  called  as 
witnesses,  and  when. asked  whether  in  their  capacity  as  administra- 
tors they  were  the  possessors  of  any  stock  of  the  Hartford,  Provi- 
dence &  Fishkill  Railroad  Company,  answered  that  they  had  found 
among  the  effects  of  the  deceased  281  shares  of  the  common  stock 
and  139  shares  of  the  preferred  stock.  The  defendants  insist  that 
by  thus  testifying  they  elected  to  treat  the  preferred  shares  as  stock, 
and  have  thereby  waived  the  right  to  treat  it  as  an  indebtedness  in 
this  suit.  We  do  not  think  such  a  result  can  fairly  be  claimed  from 
their  testimony.  Upon  an  inspection  of  the  bill  in  that  case,  it  is 
apparent  that  the  plaintiffs  in  it  sought  relief  as  holders  of  the  com- 
mon stock,  and  not  of  the  preferred  stock.  Their  ownership  of  the 
common  stock  was  the  material  point  in  issue,  and  so  much  of  their 
answer  as  declared  their  ownership  of  the  preferred  stock  was  imma- 
terial and  unimportant.  It  would  be  unjust  and  inequitable  to  hold 
that  their  testimony  amounted  to  an  election  to  waive  all  rights  ac- 
quired by  their  intestate  by  his  demand  of  payment  of  the  par  value 
of  the  shares.  That  was  plainly  not  their  meaning,  and  no  such  ef- 
fect should  be  now  given  to  their  testimony. 

3.  The  nest  defense  is  laches.  Ordinarily  a  bill  of  revivor  may  be 
filed  at  any  time  before  it  is  barred  by  the  statute  of  limitations, 
which,  when  the  suit  is  abated  by  the  death  of  the  plaintiff,  begins 
to  nm  from  bis  decease,  or,  according  to  some  authorities,  from  the  time 
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administration  is  taken  out.  Story,  Eq.  PI.  §  831 ;  56th  Equity  Rulft. 
In  this  case  the  bill  of  revivor  was  filed  within  six  years  after  the  death 
of  the  original  plaintiff,  and  within  eight  months  after  administration 
was  takei>  oat.  But  the  New  York  &  New  England  Railroad  Com- 
pany charges  that  before  the  filing  of  the  bill  of  revivor  it  had  ex> 
pended  laver  $4,000,000  in  obtaining  possession  of  the  road,  in  pay- 
ing off  liens,  and  in  improving  and  completing  it.  But  it  acquired 
its  title  with  fall  notice  and  subject  to  the  incumbrance  of  the  lien 
claimed  in  this  suit.  By  its  deed  of  conveyance  it  assumed  the  de- 
fense of  the  suit,  and  became  from  that  time  the  real  defendant.  It 
can  therefore  stand  in  no  better  position  than  its  grantors,  the  orig- 
inal defendants.  During  the  pendency  of  the  Rhode  Island  case  this 
suit  was  allowed  to  lie  dormant,  with  the  acquiescence  of  both  par- 
ties, since  the  success  of  the  plaintiffs  in  that  suit  would  have  ren- 
dered this  case  of  no  importance.  The  expenditures  of  the  New  York 
&  New  England  Company  were  not  induced  by  the  conduct  of  these 
plaintiffs  or  their  intestate.  They  were  made  at  its  own  risk,  and 
ought  not  to  preclude  the  plaintiffs  from  enforcing  tteir  lien. 

The  m'erits  of  the  original  bill  are  not  open  at  this  stage  of  the 
suit,  and  have  not  been  considered.    Fretz  v.  Stover,  22  Wall.  198. 

Other  points  were  urged  at  the  hearing  by  the  learned  counsel  for 
the  defendants,  but  none  of  them  appear  to  be  of  sufficient  importance 
to  require  comment,  and  they  are  overruled. 

Flea  and  demurrers  overruled. 


Scott  and  others  v.  BAiiTiuoBB,  Q.  &  B.  Steah-Boat  Co. 

Odbll  and  others,  v.  Same. 

PuROELL  and  others  v.  Same. 

{Cirettit  Court,  D.  Maryland.    January  15,1884.) 

CABRran— LiABrLrrr  for  GtooDS  Destrotbd  bt  Ftre  os  Wharf. 

Goods  were  delivered  to  the  defeadant,  a  steam- boat  company,  for  transpor- 
tation. The  bills  of  lading  did  not  designate  any  particular  vessel.  The  goods 
were  burned  on  the  wharf  by  a  fire  not  occurring  through  any  neglect  of  the 
defendant.  Held  that,  even  though  the  goods  were  negligently  delayed  by  the 
defendant,  the  delay  was  not  the  proximate  cause  of  the  loss. 

Railroad  Co.  V.  Reevea,  10  Wall.  190. 
Same— Bnx  of  Ladiko.  ■ 

The  bills  of  lading  stipulated,  "dangers  of  the  seas,  flre,  breakage,  leakage. 
Occidents  from  machinery  and  boilers,  excepted,  and  with  liberty  to  tow  ami 
tissist  vessels  in  all  situations. "  Held,  that  this  was  an  exemption  from  liability 
from  loss  by  flre  while  the  goods  were  on  the  wharf  awaiting  transportation,  as 
well  as  when  on  board  the  vessel. 

At  Law. 
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Bernard  Carter,  for  plaintiffs. 

John  H.  Thomas,  for  defendant. 

MoBBis,  J.  These  are  three  suits  instituted  to  recover  from  the 
defendant  steam-boat  company  for  goods  which  the  plaintiff  delivered 
on  the  company's  wharf  at  Baltimore,  on  December  21,  1877,  to  be 
transported  by  it,  and  which  were  burned  on  the  wharf  by  a  fire  dar- 
ing that  night.  It  is  admitted  that  the  &ie  was  not  occasioned  by 
any  want  of  care' on  the  part  of  the  company,  and  that  after  the  fire 
broke  out  all  possible  effort  was  made  to  extinguish  it  and  save  the 
goods.  By  agreement  the  cases  have  been  tried  before  the  court 
without  a  jury.  The  steam-boat  company  had,  at  the  time  the  goods 
were  received  by  it,  a  daily  line  of  steamers  from  Baltimore  to  West 
Point  on  the  York  river,  and  these  goods  were  to  be  transported  by 
ihat  line,  and  thence  by  railroad  to  Richmond  and  other  more  south- 
em  points.  The  steamers  sailed  daily  at  4  p.  m.,  and  it  was  known 
that  goods  received  after  3  p.  m.  were  not  usually  sent  by  that  day's 
-steamer.  In  fact,  goods  were  received  by  the  company  during  all 
the  business  hours  of  the  day,  and  bills  of  lading  given;  none  of  them, 
however,  specifying  that  the  goods  were  to  be  forwarded  by  any  par- 
ticular vessel;  and  whenever  goods  were  received  during  the  day, 
which  for  any  reason  could  not  go  by  that  day's  boat,  they  were  sent 
forward  the  next  day. 

Evidence  has  been  submitted  by  the  plaintiffs  tending  to  prove 
that  the  goods  were  delivered  at  the  company's  wharf  before  3  o'clock, 
and  in  time^to  have  gone  by  that  day's  boat;  but  the  evidence  was 
not  entirely  convincing,  and  in  the  face  of  the  positive  testimony  of 
the  agent  of  the  steam-boat  company,  that  at  3  o'clock  of  that  day 
there  were  no  goods  for  the  south  remaining  on  the  wharf,  I  am  not 
prepared  to  find  as  a  fact  that  the  goods  were  delivered  in  time  for 
that  day's  boat.  I  do  not,  however,  consider  the  finding  of  this  fact 
of  any  importance,  for,  as  I  understand  the  law,  even  if  the  company 
could  have  forwarded  the  goods  by  that  day's  boat  and  negligently 
omitted  to  do  so,  it  would  not  affect  its  liability  in  these  suits.  The 
law  is  settled  that  in  cases  of  this  kind,  unless  the  delay  in  forward- 
ing the  goods  is  so  unreasonable  in  its  nature  as  to  be  equivalent  to 
a  deviation,  or  unless  the  loss  of  the  goods  is  the  direct  and  proxi- 
mate result  of  the  delay,  the  carrier  is  not  liable  unless  he  would 
be  answerable  under  his  liability  as  carrier  without  reference  to  the 
delay.  And  where  goods  in  the  custody  of  a  carrier  are  destroyed  by 
storms,  floods,  or  fire,  in  a  place  in  which  they  would  not  have  been 
but  for  the  negligent  delay  of  the  carrier,  the  courts  hold  that  the 
direct  and  proximate  cause  of  the  injury  is  the  flood  or  the  fire,  and 
that  the  delay  in  transportation  is  only  the  remote  cause.  The  su- 
preme court  of  the  United  States  so  decided  in  Railroad  Co.  v.  Reeves, 
10  Wall.  190,  and  it  was  so  held  by  the  supreme  court  of  Massachu- 
setts in  Hoadley  v.  Northern  Transp.  Co.  115  Mass.  304.  This  lat- 
ter case  was  a  suit  to  recover  for  the  loss  of  goods  by  fire,  which  the 
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carrier  had  delayed  forwarding,  and  which  were  burned  at  the  place 
where  they  were  delivered  into  his  custody.  The  bi^  of  lading  in 
that  case  exempted  the  carrier  from  liability  for  loss  from  fire  while 
the  goods  were  in  transit,  or  while  in  depots  or  warehouses  or  places 
of  transhipment.  It  was  held  that  the  destruction  of  the  goods  by 
fire  could  not  reasonably  have  been  anticipated  as  a  consequence  of 
the  detention;  that  the  delay  did  not  destroy  the  goods;  and  that 
there  was  no  connection  between  the  fire  and  the  detention. 

The  important  question  in  these  cases,  therefore,  is  whether,  by  tb# 
language  of  the  biUs  of  lading,  the  steam-boat  company  has  exempted 
itself  from  its  common-law  liability  for  the  loss  of  the  goods  by  fire 
while  on  its  wharf;  for  if,  by  the  bills  of  lading,  it  is  exempt  for  the 
loss  by  fire,  it  makes  no  difference,  in  my  judgment,  that  the  com- 
pany was  to  blame  for  the  detention;  and  if,  by  the  bills  of  lading,  it 
has  not  exempted  itself,  it  is  liable  notwithstanding  it  was  not  to 
blame  for  the  detention.  The  right  of  common  carriers,  by  proper 
stipulations  in  a  bill  of  lading,  to  limit  their  common-law  liability  for 
losses  by  fire,  when  the  fire  is  not  attributable  to  their  misconduct, 
or  that  of  any  persons  or  agencies  employed  by  them,  is  well  settled, 
{York  Co,  V.  Central  R.  R.  3  Wall.  107;)  and  by  the  act  of  congress  of 
March  3,  1851,  (Rct.  St.  §  4282,)  it  was  enacted  that  the  owners  of 
vessels,  except  those  used  in  rivers  or  inland  navigation,  shall  not  be 
answerable  for  loss  by  fire  of  any  goods  on  board,  unless  the  fire  is 
caused  by  their  design  or  neglect.  If,  therefore,  the  language  of  the 
bill  of  lading  is  sufficiently  explicit  to  exempt  the  company  from  loss 
by  fire,  there  can  be  no  doubt  as  to  the  lawfulness  of  such  an  exemp- 
tion. The  language  contained  in  the  bill  of  lading  given  for  the  goods 
of  the  plaintiffs  J.  W.  Scott  &  Go.  and  Odell,  Bagan  &  Go.  is:  "Dan- 
gers of  the  seas,  fire,  leakage,  breakage,  accidents  from  machinery 
and  boilers,  excepted,  and  with  liberty  to  tow  and  assist  vessels  in  all 
situations."  The  language  of  the  bill  of  lading  for  the  goods  of  the 
plaintiffs  Purcell,  Ladd  &  Go.  is:  "And  it  is  expressly  contracted  and 
agreed  that  loss  or  damage  by  weather,  fire,  leakage,  breakage,  and 
dangers  of  the  seas  are  excepted." 

It  is  contended  on  behalf  of  the  plaintiffs  that  under  the  strict 
rules  of  construction  applicable  to  stipulations  by  which  the  carrier 
seeks  to  limit  his  common-law  liability  the  word  "fire"  in  these  bills 
of  lading,  and  more  particularly  in  the  one  first  mentioned,  being 
classed  with  dangers  of  the  seas  and  other  risks  of  navigation,  it  is  to 
be  taken  as  applicable  only  to  fire  after  the  goods  are  laden  on  board. 
After  careful  consideration  I  find  myself  unable  to  assent  to  this  con- 
struction. The  liability  of  the  carrier  as  carrier  begins  from  the 
moment  of  the  receiving  the  goods,  (Hutch.  Garr.  §  89,)  andalthough 
preparatory  to  the  transportation  they  are  detained  by  him  on  his 
wharf  or  in  his  storehouse  his  responsibility  then  is  in  no  respect 
different  from  his  responsibility  after  the  actual  transportation  has 
commenced.    It  is  difficult,  therefore,  to  see  why,  if  he  stipulates  gen- 
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erally  for  exemption  from  loBses  from  fire,  he  Bhonld  not  be  under- 
stood'to  mean  exemption  while  the  goods  are  in  his  possession  pre- 
paratory to  their  being  laden,  as  well  as  afterwards.  In  most  in- 
stances there  must  be  some  interval  of  time  between  the  reception  of 
the  goods  and  their  ^ing  actually  laden  on  board  the  vehicle  of 
transportation,  and  as  the  law  sanctions  contracts  by  which  the 
carrier  exempts  himself  from  the  risks  of  fire,  it  seems  to  me  it  would 
be  a  very  strained  and  forced  construction  of  these  contracts  now 
before  me  to  hold  that  the  exemptions  in  them  from  "fin,  leakage, 
and  breakage"  do  not  apply  to  losses  from  those  risks  while  on  the 
wharf,  because  they  are  mentioned  in  the  same  sentences  with  other 
risks  which  are  only  encountered  on  the  voyage  itself. 

I  have  not  failed  to  consider  the  argument  urged  on  behalf  of  the 
plaintiffs,  based  on  the  inconvenience  and  hardship  occasioned  by 
such  an  exemption  as  now  upheld,  arising  from  the  fact  that  after  the 
goods  are  delivered  to  the  carrier  the  usual  fire  insurance  which 
covers  the  goods  while  in  the  warehouse  of  the  shipper  is  at  an  end, 
and  that  the  ordinary  marine  policy  does  not  attach  until  the  goods 
are  laden  on  board,  and  that  as  the  shipper  does  not  know  whether 
the  carrier  has  detained  the  goods  on  the  wharf  or  has  put  them  on 
board,  he  is  at  loss  how  to  protect  himself.  This  is,  however,  but 
one  of  the  hardships  resulting  from  the  exemptions  which  carriers 
have  been  allowed  to  contract  for.  The  lawfulness  of  such  an  ex- 
emption as  that  claimed  in  these  present  oases  is  too  firmly  settled 
by  authoritative  cases  to  be  now  doubted,  and  the  difficulty  is  not  to 
be  cured  by  the  court's  refusing  to  give  to  the  words  of  the  oontraot 
their  fair  and  reasonable  meaning. 

Verdict  for  defendant.  > 


JoHSS  V.  Yestbt  of  Tbinitt  Pa^bibh. 

(Oireuit  Court,  W.  D.  North  UaroUna.    November  Tenn.  1883.» 

L  JSoKrwhr  8ai.art— Prksumptioh  as  to  Period  of  EnptOTMrnrr. 

There  is  a  preaumptlon  of  law  that  a  person  employed  at  a  monthly  salary  is 
engaged  by  tne  month,  so  that  either  party  may  terminate  the  contract  at  the 
end  of  any  month,  unless  it  affirmatively  appears  that  a  definite  period  of  em- 
ployment was  contemplated  by  the  parties  to  the  contract. 

2.  Faj^sb  Refbebentationb — Resoibbioit  ov  Contract — Hgooyert  of  Dahaoeb. 

A  person  who  secures  employment  for  a  stated  period  by  false  and  fraudu- 
lent representations  ma^'  be  dismissed  at  any  time,  and  his  employer  may  re- 
cover from  him  for  any  damage  sustained  by  reason  of  the  deceit. 

3.  COHTRAOT  OF  SBBVICB— iNOOMFBTKNOT — RSBOIBSIOK. 

A  person  who,  representing  himself  as  competent  to  discharge  any  duty,  Is 
employed  for  that  purpose,  may  be  dismissed  upon  his  incomoetencv  beins 
shown. 
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4.  Same— Brhach— Nboleot  to  Dischatojk— Waivbb. 

One  who,  after  a  material  breach  of  contract  on  the  part  of  a  person  em- 
ployed by  him,  continues  to  accept  his  services  without  reasonable  cause  for 
(lelar  in  discharging  him,  is  presumed  to  liave  waived  the  breach,  and  will  not 
be  allowed  to  set  it  up  afterwards. 
6.  Same — Breach  op  Confidence. 

A  person  in  whom  peculiar  confidence  is  reposed  may  be  discharged  by  his 
employer  for  misleading  him  with  respect  to  the  matter  of  confidence,  even 
though  the  truth  might  have  been  ascertained  by  inquiry  elsewhere, 

6.  Same — Wrongful  Dischauge — Damages. 

A  person  wrongfully  discharged  can  recover  the  contract  price  for  the  full 
time  of  service  agreed  upon,  witliout  showing  constant  readiness  to  perform  the 
work  from  which  he  has  been  dismissed.  v 

7.  Same — Special  Gontkact— Quantum  Meruit. 

One  employed  by  special  contract  cannot  recover  on  a  quantum  meruit  for  bis 
services. 

At  La\r. 

J.  H.  Mernmon,  for  plaintiff. 

McLoud,  Davidson  d  Jones,  for  defendants. 

DioE,  J.,  (charging  jury.)  If  the  terms  of  the  contract  declared 
upon  were  in  writing,  or  were  admitted,  or  undisputed  in  the  plead- 
ings,  it  would  be  the  duty  of  the  court  to  construe  them,  and  declare 
the  rights  and  liabilities  arising  therefrom.  Aa  the  contract  was 
verbal,  and  the  parties  dispute  about  the  terms  of  the  agreement,  it 
is  jour  duty  to  ascertain  those  terms  from  the  evidence,  and  appl^ 
the  principles  of  law  announced  by  the  court  to  the  facts  proved.' 
For  the  purpose  of  assisting  you  in  performing  such  djity  I  will  first 
refer  briefly  to  some  circumstances  surrounding  the  parties  at  the  time 
the  contract  was  made,  and  to  certain  facts  established  by  the  plead- 
ings or  by  uncontroverted  evidence.  A  jury  in  ascertaining  the  terms 
of  a  contract,  and  a  court  in  construing  tbeir  meaning,  clearly  have 
the  right  to  consider  the  language  employed,  and  also  the  subject- 
matter  and  the  surrounding  circumstances,  so  as  to  ascertain  as 
nearly  as  possible  the  intention  of  thie  parties.  The  vestry  of  Trinity 
parish  desired  to  Huild  a  new  edifice,  which  would  aiford  more  suita- 
ble accommodation  for  the  members  of  the  church  and  other  citizens. 
For  this  purpose  the  vestry  had  collected  about  $2,500  in  cash,  and 
bad  obtained  about  $1,000  in  reliable  subscriptions.  With  this  cash 
fund  and  subscription  list,  and  confidently  relying  upon  the  liberality 
of  the  members  of  the  parish  and  other  citizens  of  the  community, 
the  vestry  determined  to  commence  the  erection  of  the  church  edifice. 
They  applied  to  Prof.  Babcock,  of  Ithaca,  New  York,  an  experienced, 
skillful,  and  accomplished  architect,  to  furnish  appropriate  plans  and 
specifications  for  the  building,  suitable  to  the  convenience  aud  wishes 
of  the  congregation,  and  within  the  limits  of  the  means  accumulated, 
and  such  as  could  be  reasonably  expected  to  be  realized  from  future 
donations.  Under  these  circumstances,  the  plans  and  specificationa 
were  prepared  and  forwarded  by  the  architect,  who  also  recom- 
mended Sfr.  Eichardson,  of  Ithaca,  New  York,  as  an  experienced 
and  skillful  contractor  and  builder.     After  some  correspondence^  Mr. 
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BichardaoQ  came  to  Asherville,  and  being  made  acquainted  with  the 
viewB  and  wishes  of  the  vestry  abd  other  sarroandings,  he  offered  to 
furnish  material,  and  to  construct  the  nave  and  trandept  of  the  edifice 
according  to  the  plans  and  specifications,  for  the  sum  of  $3,500. 
Upon  further  consideration,  he  offered  to  build  the  chancel  and 
tower  for  an  additional  thousand  dollars.  These  offers  were  not  ac> 
cepted  at  the  time.  In  a  few  months  afterwards  the  vestry  deter- 
mined to  accept  the  offers;  bnt  Mr.  Bichardson  declined,  as  he  was 
then  engaged  in  other  work,  and  the  price  of  labor  had  greatly 
advanced.  The  vestry  then  concluded  to  commence  the  work  under 
the  superintendence  of  a  building  committee.  Mr.  King,  of  Baleigh, 
an  experienced  and  skillful  builder,  was  employed  to  have  immediate 
charge  of  the  work,  and  he  made  some  preparation  for  the  under* 
taking,  but  he  soon  became  sick  and  died.  About  this  time  the 
plaintifi  came  to  Asherville,  and  had  several  conferences  with  the 
building  committee  and  with  other  members  of  the  vestry,  and  en- 
gaged  with  them  to  superintend  the  erection  of  the  church  edifice 
according  to  the  plans  and  specifications  furnished  by  f,he  architect. 
In  the  course  of  his  employment  he  was  to  procure  skilled  workmen, 
and  direct  them  in  their  labor;  he  was  to  make  contracts  for  the  de- 
livery of  suitable  materials  for  building;  he  was  to  pay  wages  and 
for  materials  with  the  funds  placed  in  his  hands  by  the  vestry,  and 
keep  and  render  proper  weekly  accounts  of  such  transactions,  and  for 
his  services  he  was  to  receive  $125  per  month. 

There  is  no  evidence  directly  showing  that  any  specific  time  for  the 
continuance  of  such  employment  was  expressly  agreed  upon,  and 
there  is  now  a  difference  in  the  understanding  of  the  parties  upon 
this  question.  As  a  general  rule,  in  an  employment  at  monthly  wages, 
without  any  definite  time  as  to  the  continuance  of  service,  either  party 
may  terminate  the  contract  at  the  end  of  a  current  month.  This 
rule  will  not  apply  when  it  appears  from  the  language  and  other 
terms  of  the  contracts,  the  nature  of  the  services,  and  the  sur- 
rounding circumstances,  that  the  parties  evidently  intended  that  the 
employment  should  continue  until  the  accomplishment  of  a  definite 
object.  In  this  case  the  object  of  the  parties  to  the  contract  was  the 
erection  of  a  building  according  to  certain  plans  and  specifications. 
The  plaintiff  represented  himself  as  having  a  long  and  large  experi- 
ence in  such  business,  and  had  thus  fully  qualified  himself  for  the 
employment,  and  the  defendants  were  desirous  of  procuring  the  serv- 
ices of  a  prompt,  faithful,  and  skillful  superintendent,  who  would,  as 
speedily  as  possible,  erect  the  edifice  designed  by  the  architect. 
Yon  can  consider  the  evidence  as  to  all  the  facts  and  circumstances 
which  attended  and  induced  the  making  of  the  contract,  in  forming 
your  conclusion  as  to  the  mutual  intent  of  the  parties  as  to  the  time 
of  service  which  was  to  be  rendered  by  the  plaintiff.  If  yon  should 
find  that  the  parties  contemplated  the  continuance  of  the  employ- 
ment of  the  plaintiff  for  the  entire  time  necessary  for  the  completion. 
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.  of  the  edifice,  and  that  saoh  -w&a  their  mntaal  understanding  of  the 
agreement,  then  yon  will  proceed  to  inquire  whether  the  defendants 
had  sufficient  legal  excuse  for  his  discharge  before  the  work  was  fin- 
ished. It  is  conceded  that  the  plaintiff  was  prompt  and  diligent  in 
business,  and  rendered  correct  accounts  for  money  expended  for  ma- 
terials and  labor. 

It  is  insisted  by  the  defendants  that,  before  tbe  contract  was  en^ 
tered  into  with  the  plaintiff,  he  made  representations  as  to  the  prob- 
able cost  of  the  building,  which  were  reasonably  relied  on,  and  were 
a  material  inducement  to  his  employment;  and  that  those  repre- 
sentations were  false  and  fraudulent,  and  caused  much  injury  and 
loss.  Yon  have  heard  the  evidence  upon  this  subject,  and  if  you  find 
that  the  allegation  is  sustained,  then  I  instruct  yon  that  such  a  fraud 
was  sufficient  legal  excuse  for  his  dismissal  from  service. 
,  It  is  further  insisted  on  the  part  of  the  defendants  that  the  plain- 
tiff was  not  competent  in  scientific  and  mechanical  knowledge  and 
skill  to  construct  the  building  in  accordance  with  tbe  plans  and  speci- 
fications furnished  by  the  architect.  Upon  this  question  of  compe- 
tency you  have  heard  the  depositions  and  testimony  of  several  wit- 
nesses on  both  sides,  who  are  acquainted  with  the  plaintiff  and  have 
some  knowledge  of  his  qualifications  as  a  builder.  The  evidence  is 
conflicting,  and  if  you  find,  from  a  preponderance  of  evidence,  that 
the  allegation  is  sustained,  then  I  instruct  you  that  the  defendants 
were  justified  in  discharging  the  plaintiff  from  their  employment. 

It  is  further  insisted  by  the  defendants  that  the  plaintiff  made  a 
material,  injurious,  and  expensive  departure  from  the  plans  and 
specifications  without  their  knowledge  and  consent.  To  this  charge 
the  plaintiff  replies  that  there  was  no  material  and  injurious  depart* 
nre,  as  alleged ;  and  even  if  he  did  not  strictly  follow  the  plans  and 
specifications,  the  defendants  were,  informed  of  such  departure,  and 
by  continuing  bis  employment  this  alleged  breach  of  contract  was 
waived,  and,  after  such  condonation,  was  not  sufficient  cause  for  his 
discharge.  If  a  person  is  continued  in  employment  after  a  material 
breach  of  contract  is  fully  known  to  the  employer,  a  waiver  and 
condonation  is  presumed  by  the  law,  and  such  breach  cannot  subse- 
quently be  relied  upon  as  sufficient  cause  for  the  discharge  of  the 
employe.  This  presumption  of  law  may  be  rebutted  by  evidence 
showing  that  there  was  in  fact  no  waiver,  and  the  jury  may  oon« 
sider  all  the  facts  and  circumstances  in  evidence,  and  determine 
whether  there  was  reasonable  cause  for  delay  in  discharging  the  em- 
ploye. 

It  is  further  insisted  by  the  plaintiff  that  some  of  the  defendants 
very  often  saw  the  work  as  it  progressed,  and  they  could  easily  have 
obtained  information  from  skilled  workmen  who  were  engaged  in 
or  saw  the  work,  in  regard  to  any  departure  from  the  plans  and 
specifications,  and  yet  his  employment  was  continued  for  several 
months  after  the  alleged  departure.    The  principles  embraced  in  the 
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legal  maxim  referred  to  by  the  connsel  of  p1ainti£F  hare  no  applica- 
tion to  this  case.  As  a  general  rule  "the  laws  assist  those  who  are 
vigilant,  not  those  who  sleep  over  their  rights."  This  maxim  is 
Qsually  applied  to  persons  seeking  remedies  in  the  conrts,  and  it  is  the 
foundation  of  statutes  of  limitation,  but  it  has  a  more  extensive  sig- 
nification. In  ordinary  business  transactions  a  person  must  avail 
himself  of  his  own  knowledge  and  all  means  of  infordiation  within 
reach  and  easily  accessible.  If  the  truth  or  falsehood  of  a  repre- . 
sentation  can  be  ascertained  by  ordinary  vigilance  and  attention,  it 
is  a  man's  own  fault  if  he  neglects  to  inform  himself  by  inquiry  and 
investigation,  and  the  law  will  not  afford  him  relief  from  injury 
caused  by  such  neglect.  This  rule  does  not  apply  to  a  case  where  a 
gross  fraud  has  been  perpetrated,  or  where  a  person  has  a  right  to 
rely  upon  the  statements  of  another  in  whom  peculiar  confidence  has 
been  reposed.  The  defendants  were  unskilled  in  the  work  which 
they  had  undertaken,  and  they  employed  the  plaintiff,  upon  his  repre- 
sentations that  he  bad  the  requisite  knowledge  and  skill,  to  construct 
the  edifice  according  to  the  plans  and  specifications.  They  reposed 
special  trust  and  confidence  in  him,  and  they  had  the  right  to  rely 
implicitly  upon  his  statements  in  relation  to  his  employment;  and 
it  was  bis  duty  to  fully  answer  their  inquiries  and  make  them  ac- 
quainted with  his  proceedings,  and  give  them  the  benefit  of  all  the 
information  which  he  possessed,  or  by  reasonable  exertion  could  have 
possessed  upon  the  subject;  and  there  was  no  legal  obligation  re- 
quiring them  to  seek  other  sources  of  information.  If  the  plaintiff 
misled  the  defendants  upon  these  matters,  or  failed  to  give  them 
correct  and  full  information  upon  their  inquiries,  then  they  were  justi- 
fied in  discharging  him  from  their  eniployment. 

It  is  further  insisted  by  the  plaintiff  that  at  the  time  he  entered 
into  the  contract  he  reserved  the  right  of  exercising  his  own  judg- 
ment and  discretion  in  performing  the  work,  when  there  was  any  dis- 
crepancy between  the  plans  and  the  specifications,  or  when  there 
was  any  uncertainty  about  the  matter.  This  reservation  did  not 
authorize  him  to  make  any  material  departure  from  the  plans  and 
specifications  against  the  will  or  without  the  consent  of  the  de- 
fendants after  they  had  been  fully  advised  as  to  the  proposed 
changes.  Ton  have  heard  the  evidence  and  arguments  of  counsel 
upon  the  questions  of  fact  in  relation  to  a  special  contract  for  the 
entire  time  that  would  have  been  required  for  the  erection  of  the 
building,  and  as  to  the  causes  for  discharging  the  plaintiff  from 
employment;  and,  guided  by  the  principles  of  law  which  I  have 
announced,  I  hope  you  will  be  able  to  come  to  a  correct  conclusion 
on  this  part  of  the  base.  If  you  find  that  there  was  a  special 
contract  for  the  employment  of  the  plaintiff  until  the  work  entered 
upon  was  finished,  and  that  the  performance  of  bis  part  of  this 
entire  contract  was  prevented  by  his  discharge  from  service  without . 
legal  excuse,  then  be  is  entitled  to  recover  by  way  of  damages  $125 
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per  month  for  snch  time  as  the  evidence  shows  would  have  been  re< 
quired  to  construct  the  edifice.  Under  such  circumstances  as  would 
induce  this  finding  it  is  not  necessary  for  the  plaintiff  to  aver  and 
show  that  he  made  useless  efforts  to  have  himself  reinstated  in  em- 
ployment, and  was  able  and  ready  to  perform  the  work  from  which 
he  had  been  improperly  discharged.  In  this  place  I  will  not  refer  to 
the  question  Whether  the  defendants  have  a  right  to  recoupment  or 
^  diminution  of  damages  for  defects  in  the  work,  and  for  loss  and  in- 
jury sustained  by  unnecessary  expenses  incurred  by  the  action  of  the 
plaintiff  as  under  the  system  of  code  pleading  adopted  in  this  state, 
and  observed  and  used  in  this  court,  the  defendants  in  their  answer  seek 
to  recover  such  damages  by  way  of  counter-claim.  I  will  instruct 
you  as  to  their  rights  in  such  proceeding  when  I  come  to  consider 
their  answer.  If  you  should  find  that  there  was  no  special  contract 
as  alleged,  or  that  the  plaintiff  was  properly  discharged,  then  he 
cannot  recover  upon  the  first  cause  of  action  stated  in  his  complaint. 

In  the  second  cause  of  action  the  plaintiff  declares  upon  a  quantum 
meruit,  and  avers  that  he  is  entitled  to  recover  the  value  of  the  work 
and  labor  performed  by  him,  as  the  defendants  received  and  used 
the  benefits  of  his  services.  The  defendants  were  obliged  to  receive 
and  use  the  work  which  had  been  done  under  the  superintendence  of 
the  plaintiff,  as  it  was  on  the  church  lot,  and  they  had  paid  for  the 
materials,  and  for  the  work  executed  by  the  actual  builders ;  and  the 
structure  could  not  be  abandoned  or  removed  without  great  incon- 
venience, loss,  and  expense.  I  am  of  the  opinion  that  the  plaintiff 
cannot  recover  upon  this  count  founded  upon  an  implied  contract. 
The  law  will  not  imply  a  contract  when  there  is  an  express  one, 
unless  such  express  contract  has  been  rescinded,  abandoned,  or  varied 
by  the  consent  of  the  parties.  In  this  case  the  evidence  on  both 
sides  establishes  a  special  contract,  certain  and  definite  in  all  its 
terms,  except  as  to  the  duration  of  the  employment,  in  which  the 
value  of  the  services  of  the  plaintiff  is  fixed  by  mutual  agreement, 
and  the  plaintiff  cannot,  upon  an  implied  contract,  obtain  any  other 
measure  of  damages.  ^ 

It  is  unnecessary  to  further  consider  this  count,  as  the  plaintiff,  in 
his  third  cause  of  action,  claims  his  stipulated  wages  for  seven  months 
of  actual  employment.  The  special  contract,  as  admitted  by  both 
parties,  expressly  provides  that  the  plaintiff  shall  receive  the  sum  of 
$125  per  month,  and  is  only  indefinite  as  to  the  time  of  service.  In 
considering  the  first  cause  of  action  in  the  complaint,  I  stated  to  you 
that  upon  a  contract  for  wages  payable  monthly  there  is  a  legal 
presumption  that  the  employment  was  by  the  month,  and  either 
party  may  rightfully  terminate  the  engagement  at  the  end  of  such 
period.  I  directed  you  to  consider  the  evidence  as  to  the  language 
of  the  parties,  the  nature  of  the  service,  and  surrounding  circum- 
.  stances,  to  ascertain  whether  this  legal  presumption  was  rebutted 
by  it  appearing  that  the  mutual  understanding  and  agreement  of  the 
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parties  was  that  the  employment  sboald  continae  until  the  edifice  was 
completed.  If  you  find  that  there  was  such  an  entire  oontract,  then 
upon  this  third  cause  of  action  I  instruct  you  that  the  plaintiff  is  en- 
titled to  recoTer  his  stipulated  wages  for  seven  months>  and  his  neg- 
lect  to  call  for  monthly  payments  in  no  way  impaired  this  right. 
The  services  were  performed  for  that  period,  and  they  were  of  value 
to  the  defendants,  and  of  benefit  in  the  subsequent  construction  of 
the  edifice. 

I  will  now  proceed  to  consider  the  legal  right  of  the  defendants  to 
recover  damages  under  their  counter-claim,  which  is  in  the  nature  of 
a  cross-action.  They  aver  that  before  they  employed  the  plaintiff  he 
was  fully  advised  of  the  amount  of  funds  which  they  had  on  hand 
and  could  reasonably  anticipate  for  the  purpose  of  erecting  the  build- 
ing; and  also  of  the  offers  which  had  been  made  by  Mr.  Richardson 
to  undertake  the  construction,  and  plaintiff  told  them  that  he  could 
probaly  save  them  $500  on  such  offers.  That  this  representation 
was  reasonably  relied  on,  and  constituted  a  material  inducement  to 
the  contract  of  employment,  and  it  was  false  and  fraudulent,  and  all 
the  funds  on  hand  were  expended  by  plaintiff  before  all  the  founda- 
tion walls  of  the  edifice  had  reached  the  water-table,  and  before  a 
large  part  of  the  dressed  stones,  mentioned  in  the  specifications,  had 
been  finished.  When  representations  are  made  by  one  party  to  a 
contract,  which  are  material,  and  may  be  reasonably  relied  upon  by 
the  other  party,  and  such  representations  are  false  and  fraudulent, 
and  cause  loss  and  injury,  the  party  thus  deceived  is  entitled  to  re> 
cover  damages  for  the  loss  and  injury  sustained.  You  have  heard 
the  evidence  upon  this  subject,  and  if  it  supports  the  allegation  you 
should  return  a  verdict  for  the  defendants,  assessing  the  damages  in 
accordance  with  the  loss  and  injury  sustained,  as  shown  by  the  evi- 
dence. 

The  defendants  farther  insist  that  the  plaintiff,  before  his  employ- 
ment, assured  them  that  he  was  fully  competent  in  knowledge,  ex- 
perience, and  practical  skill  to  construct  the  building  according  to 
the  plans  and  specifications  of  the  architect;  and  that,  without 
their  consent  or  approval,  he  willfully  or  ignorantly  made  material 
departures  from  such  plans  and  specifications,  which  made  the  foun- 
dation walls  insecure,  and  caused  a  much  larger  expenditure  in 
construction  than  was  contemplated  by  the  architect;  that  the  plans 
and  specifications  required  that  the  walls  should  be  bound  together 
by  bond-stones  placed  at  certain  distances  from  each  other,  and 
passing  entirely  through  the  wall,  and  that  the  walls  should  be  built 
with  nncoorsed  rubble-stones  laid  in  horizontal  lines  and  vertical 
joints ;  that  the  plaintiff  used  no  such  bond-stones,  and  the  outside 
of  the  wall  was  built  of  ashlar  stones  of  uniform  thickness,  cut,  and 
dressed  smoothly  in  bed  and  joints,  and  laid  in  continuous  courses ; 
and  that  the  walld  were  rendered  less  secure,  and  the  cost  of  material 
T.19,no.2— 6 
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and  labor  waa  far  more  expeuBive,  than  contemplated  in  the  speoifi- 
oations.  You  have  heard  the  statements  and  explanations  of  the 
plaintiff.  Several  intelligent  and  experienced  builders  and  artisans 
have,  in  their,  testimony,  explained  the  terms  of  art  used  in  the  plans 
and  specifications,  and,  after  a  careful  examination  of  the  work,  they 
have  given  you  their  opii^ion  upon  the  matters  in  controversy.  Al- 
though taere  is  some  conflict  in  the  testimony,  I  hope  you  may  be 
able  to  understand  the  subject,  and  correctly  decide  the  questions  of 
fact  involved.  If  you  And  that  the  plaintiff  departed  from  the  plans 
and  specifications  without  the  consent  or  approval  of  the  defencUints, 
and  such  departure  rendered  the  foundation  walls  insecure,  and  caused 
greater  expense  in  the  work  than  was  contemplated  by  the  architect, 
then  the  defendants  are  entitled  to  such  damages  as  the  evidence 
shows  that  they  sustained  by  reason  of  defective  work  and  increased 
expenditures. 

The  pleadings  and  trial  in  this  case  have  been  conducted  in  ac- 
cordance with  the  mode  of  procedure  provided  in  the  Code  system  of 
this  state,  and  there  are  substantially  cross-actions  between  the  par- 
ties. If  you  find  that  one  party  alone  is  entitled  to  recover,  you 
will  so  render  your  verdict;  but  if  you  should  think  that  the  plaintiff 
has  sustained  the  allegations  of  his  complaint,  and  the  defendants 
have  proved  their  counter-claim,  then  you  will  assess  the  amount 
to  which  each  party  may  be  entitled,  and  deduct  the  less  sum  from 
the  greater,  and  render  your  verdict  for  the  party  in  whose  favor  the 
balance  may  appear. 


MissouBi  BrvBB,  P.  8.  &  G.  E.  Co.  v.  Unitbd  States. 

{Circuit  Court,  W.  D.  Mittouri,  W.  D.    January,  1884.) 

1,  Income  Tax— ConpoRATioss— Period  vrou  August  1, 1870,  to  Januabt  1, 

1871. 

The  case  of  Blake  v.  Nat.  Bank,  23  Wall.  307,  320,  followed,  which  held  that 
corporations  were  not  exonerated  from  the  payment  of  income  tax  during  the 
last  five  months  of  the  year  1870. 

2.  Action  to  Recover  Taxes — Deduction  op  Overpaid  Amounts. 

In  a  suit  by  the  United  States  for  the  recovery  of  taxes,  the  defendant  is  en- 
titled to  a  deduction  of  any  amount  admitted  by  the  plaintiff  to  have  been  pre- 
viously overpaid,  even  though  there  is  no  plea  of  offset 

Error  to  the  District  Court. 

The  United*  States  brought  suit  in  the  court  below  to  recover  of  the 
Missouri  Eiver,  Fort  Scott  &  Gulf  Railroad  Company  the  sum  of 
$19,474.93,  claimed  as  due  for  taxes,  under  the  revenue  laws,  as 
income  tax  upon  the  earnings  of  said  company  for  the  year  1870. 
The  case  was  heard  by  the  court  without  a  jury,  upon  an  agreed 
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statement  of  facts,  from  which  it  appears  that  the  gross  receipts  of 
said  company  for  the  12  months  ending  December  31,  1870,  were — 

$1,199,220  58 
That  the  expenses  for  the  same  period  were     •  707,222  18 

Leaving  net  earnings,  -  -         $491,998  40 

It  also  appeared  that  said  company  had  overpaid  the  taxes  dne 
on  gross  receipts  for  that  year  the  sum  of  $209.50,  bnt  that  it  had 
paid  no  tax  for  that  year  upon  the  undivided  net  earnings  daring 
said  year.  The  court  found  for  the  plaintiff  for  the  whole  amount 
claimed,  and  rendered  judgment  accordingly.  The  said  railroad  com- 
pany, defendant  below,  brings  the  case  here  and  assigns  errors,  as 
stated  in  the  opinion. 

Wallace  Pratt,  for  plaintiff  in  error. 

Wm.  Warner,  U.  S.  Atty.,  for  defendant  in  error. 

McCbabt,  J.  The  errors  assigned  are  (1)  that  the  district  court 
erred  in  finding  the  sum  of  $5,124.98  dne  from  the  railroad  com* 
pany  to  the  United  States  for  taxes  on  net  earnings  from  August  1 
to  December  31,  1870;  (2)  that  the  district  court  erred  in  not  de- 
ducting from  the  amount  it  found  due  the  sum  of  $209.50,  over- 
payment by  the  railroad  company  upon  the  taxes  upon  its  gross  re- 
ceipts for  the  year  1870. 

As  to  the  firstassignment,  it  presents  a  question  which  was  settled  by 
the  supreme  court  in  Blake  v.  Nat.  Banks,  28.  Wall.  307,  320.  In  that 
case,  as  here,  it  was  insisted  that,  by  oversight  or  otlierwise,  congress 
omitted  to  impose  an  iqcome  tax  upon  corporations  from  August  1, 
1870,  till  January  1, 1871 ;  that  there  was  a  hiatus  of  five  months,  so 
far  as  corporations  were  concerned,  while  as  to  individuals  the  tax 
was  imposed  for  the  entire  year.  This  contention  is  expressly  over- 
ruled by  the  case  cited,  and  requires  no  discussion  here. 

As  to  the  second  error  assigned,  I  think  it  ought  to  be  sustained. 
The  government  agreed  upon  a  statement  of  facts  which  became  the 
only  evidence  in  the  case.  That  statement  shows  upon  its  face  an 
overpayment  to  the  government  by  the  company  upon  one  item  of 
$209.50.  True,  the  government  does  not  expressly  agree  to  credit 
this  snm  upon  the  remaining  claim  against  the  company,  but  it  does,  in 
effect,  agree  that  the  court  shall  determine  from  the  facts  stated  what 
sum,  if  any,  is  due.  It  is  not  a  question  as  to  the  force  and  effect  of 
a  certified  statement  of  account  under  the  act  of  congress  on  the  sub- 
ject. The  question  is,  what  judgment  is  the  United  States  entitled  to 
upon  the  facts  admitted  ?  And  the  answer  must  be  that  the  United 
States  is  entitled  to  the  amount  of  tax  due,  less  whatever  snm  has 
been  paid.  Nor  is  it  necessary  that  the  company  should  plead  an 
offset.  The  government  is  bound  to  prove  the  amount  due,  and  if  in 
making  proof  it  shows  afiSrmatively  that  it  has  received  into  its  trf  as- 
ury  a  partial  paypient,  the  court  will  take  that  fact  into  account. 
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The  judgment  is  reversed,  and  remanded  to  the  district  court  with 
direction  to  render  jadgment  for  the  United  States  for  the  sum  here- 
tofore found  due,  less  the  sum  of  $209.50  overpaid,  as  above  stated, 
and  interest  thereon. 


Sensendebfeb  v.  Paoifio  Mut.  Life  Ins.  Go. 

(Cireuit  Court,  W.  D.  Mittouri,  E.  D.    November  Term,  1882.) 

Life  Insubancb— Polict  Taken  Out  for  the  BsNEFrr  op  a  OHBDrroR— Proof 

OF   1)B.ATH — NaTUHE  OF   EVIDBNOB. 

Absence  of  a  person  alone  does  not  raise  a  presumption  of  hU  death ;  but 
such  absence,  in  connection  with  surrounding  circumstances,  such  as  the 
failure  by  his  famil}-  and  friends  to  ledm  of  his  whereabouts,  his  character,  and 
business  relaiions,  together  with  the  fact  that  he  was  last  known  to  be  seen 
near  the  place  where  a  murder  is  supposed  to  have  been  committed,  and  the 
reputation  in  his  famllr  and  with  his  friends  thut  he  is  dead,  creates  a  very 
strong  presumption  of  death,  the  law  being  satisfied  with  less  than  certainty, 
yet  requiring  a  preponderance  of  proof.  On  the  other  hand,  evidence  to  over- 
come the  presumption  of  death,  that  the  party  supposed  to  be  dead  was  in  a 
financial  condition  which  might  have  induced' him  to  abscond,  or  that  he  was 
a  speculator,  or  visionary,  in  his  business  or  trades,  is  all  proper  evidence  to  be 
considered  by  the  jury  in  establishing  the  fact. 

At  Law. 

S.  P.  Sparks  and  L.  C.  Krauthoff,  for  plaintiff. 
•  WUliam  McNeaLl  Clough,  for  defendant. 

Erekel,  J.,  {charging  jury.)  The  plaintiff,  William  Sensenderfer, 
sues  the  Pacific  Mutual  Insurance  Company  on  a  policy  of  insurance 
issued  by  the  Alliance  Mutual  Life  Insurance  Society  to  said  Sensen- 
derfer on  the  life  of  John  La  Force.  It  is  claimed  by  plaintiff,  Sensen- 
derfer, that  the  Pacific  Mutual  Life  Insurance  Company  is  liable  to 
him,  because  it  has  assumed  to  become  responsible  for  the  company 
which  issued  the  policy,  under  a  contract  between  the  Alliance  Mu- 
tual and  the  Pacific  Mutual,  read  in  evidence,  and  you  are  instructed 
that  if  the  policy  issued  by  the  Alliance  Mutual,  and  the  contract  be- 
tween it  and  the  Pacific  Mutual,  are  found  to  be  true  and  genuine, 
the  Pacific  Mutual  is  liable  for  the  policies  of  the  Alliance  Mutual 
under  the  conditions  and  limitations  hereinafter  stated.  La  Force 
had  a  right  to  insure  his  life  for  the  benefit  of  a  creditor;  and  if  you 
are  satisfied  from  the  testimony  that  La  Force  was  indebted  to  the 
plaintiff,  Sensenderfer,  at  the  time  the  policy  was  issued,  Sensen- 
derfer has  a  right  to  recover  thereon  under  the  conditions  hereinafter 
stated.  The  plaintiff,  Sensenderfer,  under  the  provisions  of  the  pol- 
icy, was  bound  to  make  satisfactory  proof  of  the  death  of  La  Force, 
the  insured,  and  it  is  this  which  constitutes  the  real  issue  in  the  case, 
the  defendant  company  claiming  that  the  proof  of  death  is  not  satis- 
factory.  This  proof — the  proof  of  the  death  of  La  Force — the  plaintiff, 
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Sensenderfer,  is  bound  to  make,  and  he  eannot  recorer  on  the  polio; 
sned  on  unless  he  satisfies  you  by  a  preponderance  of  evidence  that 
La  Force  is  dead,  and  that  he  died  prior  to  the  first  day  of  December, 
1877,  The  policy  sued  on  requires  the  aimaal  premium  to  be  paid  in 
advance, — and  the  proof  shows  that  the  said  premiums  have  been  paid 
up  to  the  first  of  December,  1877, — so  that  if  La  Force  died  after  that 
day,  the  policy  had  by  its  terms  been  forfeited,  and  no  recovery  could 
be  had  therein.  If  La  Force  is  still  living,  or  if  the  plaintiff,  Sensen- 
derfer, has  not  satisfied  yon  by  a  preponderance  of  evidence  that  he 
is  dead,  and  that  he  died  prior  to  the  first  of  December,  1877,  the 
plaintiff  cannot  recover,  and  your  verdict  should  be  for  the  defendant. 
As  already  stated,  the  plaintiff,  Sensenderfer,  has  to  prove  to  your 
satisfaction  that  La  Force  is  dead,  and  that  he  died  prior  to  the  first 
day  of  December,  1877.  By  proof  to  yonr  satisfaction  is  meant  that 
when  yon  come  to  weigh  and  balance  the  evidence,  as  to  the  proba- 
bility of  La  Force  having  been  alive  or  dead  before  the  first  day  of 
December,  1877,  yonr  mind  shall  arrive  at  the  conclusion  of  his 
death ;  the  law  is  satisfied  with  less  than  a  certainty,  yet  requires  a 
preponderance  of  proof  establishing  the  fact  of  his  death. 

There  are  two  theories  regarding  the  life  or  death  of  La  Force  sug- 
gested by  the  testimony  and  in  argument :  The  first,  the  theory  of 
plaintiff,  is  that  La  Force  is  dead,  as  shown  by  reason  of  his  con- 
tinued absence;  the  failnre  to  learn  of  his  whereabouts;  the  attrac- 
tion of  bis  family  and  his  not  retorniug  to  it;  his  business  relations; 
La  Force's  character  and  standing ;  and  bis  being  at  or  near  the  place 
where  a  marder  is  supposed  to  have  been  committed  about  the  time 
of  his  (La  Force's)  disappearance.  Each  of  these  suggestions  should 
be  carefully  examined  by  yon,  under  the  evidence  and  the  allusions  to 
them  by  me,  and  are  intended  to  guide  you  in  their  consideration. 
Absence  alone  cannot  establish  the  death  of  La  Force,  for  the  law  pre- 
sumes that  an  individual  shown  to  have  been  alive  and  in  health,  at 
the  time  of  his  disappearance,  continues  to  live,  following  in  that 
particular  the  presumptions  acted  on  in  the  daily  affairs  of  life. 
While  the  death  of  La  Force  is  not  to  be  presumed  from  absence 
alone,  it  is  yet  a  circumstance  which  should  be  taken  into  considera- 
tion, with  other  evidence  in  the  case,  and  the  conclusion  of  life  or 
death  iarrived  at  from  the  whole  facts  and  circumstances,  including 
his  continued  absence.  The  length  of  absence  is  an  important  ele- 
ment in  estimating  the  weight  of  this  evidence,  which  increases  or 
diminishes  in  importance  when  received  in  connection  with  the  efforts 
made  to  ascertain  his  whereabouts  or  death. 

There  is  evidence  before  yon  as  to  the  family  and  social  relation 
of  La  Force,  which  is  not  to  be  overlooked.  There  is  also  testi- 
mony as  to  La  Force  being  in  a  neighborhood  when  a  murder  is  sup- 
posed to  have  been  committed.  The  testimony  bearing  thereon,  and 
the  disappearance  of  La  Force  about  the  same  time,  is  to  be  care- 
fully considered  by  you  so  far  as  it  bears  upon  the  question  of  La 
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Force  being  the  mardered  man,  if  a  murder  occurred.  If,  from  the 
testimony  in  the  ease,  you  shall  come  to  the  conclusion  that  La  Force 
was  exposed  to  any  extraordinary  danger,  it  should  have  due  weight 
in  arriving  at  the  fact  of  his  death.  The  reputation  in  the  family,  of 
the  death  of  one  of  its  members,  is  proper  evidence  for  you  to  con- 
sider, but  not  the  opinion  of  any  one.  You  have  thus  an  outline  of 
the  evidence  which  the  plaintiff  claims  establishes  the  fact  of  the 
death  of  La  Force, — that  is,  that  the  probabilities  of  his  death  are 
greater  than  that  he  is  living.  If  you  shall  come  to  this  conclusion, 
your  verdict  should  be  for  the  plaintiff. 

To  weaken  or  destroy  any  presumption  tending  to  establish  the 
death  of  La  Force,  the  defendant  has  introduced  testimony  and  pre- 
sents  arguments,  such  as  that  La  Force's  financial  condition  may 
have  induced  him  to  abscond.  This  is  proper  testimony  for  you  to 
oonsider.  In  this  particular  the  disposition  of  La  Force  as  a  specu- 
lator on  ft  larger  or  smaller  scale,  whether  visionary  or  otherwise,  in 
his  trades,  his  being  embarrassed,  or  in  good  financial  circumstances, 
come  in  for  consideration,  and  should  receive  such  at  your  hands. 
Whatever  bearing  the  testimony  or  the  circumstances  of  the  case  pre- 
sent, calculated  to  weaken  or  destroy  the  probabilities  of  the  death -of 
La  Force,  introduced  by  the  defendant,  should  be  carefully  consid- 
ered by  you  in  connection  with  the  testimony  introduced  by  the  plain- 
tiff in  support  of  the  conclusion  of  his  death.  If,  in  thus  weighing 
the  testimony  and  oircnmstanoes  of  the  case  for  and  against  the  prob- 
abilities of  La  Face's  death,  you  shall  come  to  the  conclusion  of  the 
death  of  L»  Force,  prior  to  the  first  of  December,  1877,  you  should 
find  the  issues  for  the  plaintiff ;  otherwise  for  the  defendant.  In  case 
you  find  the  issues  for  the  plaintiff,  you  will  allow  him  the  amount 
stipulated  in  the  policy,  together  with  interest  at  6  per  cent,  from  Jthe 
date  of  beginning  this  suit.  If  you  find  the  issues  for  the  defendant, 
you  will  so  state  in  your  verdict. 


Kelloo  and  others  t.  Richardson. 
Idreuil  Court  W.  D.  Missouri,  E.  D.  April  Term,  1888.) 

1.  Attaohmbnt— WmcR  Crbditob  Mat  Rbsobt  to— Okdhb  the  Mibsoobi  Stat- 

utes— Absionmbnt  Law  of  MissonRi. 

Under  the  Missouri  statutes  a  creditor  may  obtain  an  attachment  aeainst  the 
property  of  tiis  debtor  on  tlie  affidavit  that  the  debtor  hag  conveyed  and  as- 
signed or  disposed  of  his  property  and  effects,  so  as  to  hinder  and  delay  his 
creditors,  or  is  about  to  further  fraudulently  convey,  assign,  and  dispose  of  the 
same  with  such  intent.  In  order  to  maintain  such  an  attacbment  it  is  not  nec- 
essary to  prove  the  act  of  the  debtor  to  be  fraudulent  in  fact ;  it  is  fraudulent 
in  law  if  it  hinders  and  delays  creditors  in  the  collection,  of  their  debts. 

2.  Assignment  under  Law  of  Missouri. 

A  debtor,  under  the  laws  of  Missouri,  may  prefer  certain  creditors  to  others, 
by  mortgage  or  deed  of  trust  in  part  or  all  of  his  property,  but  he  cannot  make 
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such  a  preference  in  an  instminent  or  instruments  by  whicli  he  disposes  of  the 
tohole  of  his  property  at  one  and  the  same  time.  Buch  an  act  would  be  a  vii-- 
tual  declaration  of  insolvency  and  would  bring  the  debtor  under  the  assiicn- 
ment  law,  which  requires  a  distribution  of  the  property  of  the  failing  debtor 
for  the  benefit  of  aU  the  creditors  in  proportion  to  their  respective^  claims. 
Neither  can  a  debtor  in  failing  circumstances,  and  unable  to  pay  all  his  debts, 
convey  his  property  in  trust,  and  reserve  to  himself  any  benefit. 

At  Law. 

John  A.  GiUiam  and  C.  W.  Thrasher,  for  plaintiffs. 

Goode  d  Cravens,  for  defendant. 

Kebkeii,  J.,  {charging  jury.)  Aside  from  the  ordinary  mode  of  ^ 
collecting  debts  by  suit  and  summons,  the  laws  of  Missouri  in  cer- 
tain oases  provide  that  a  creditor  may  attach  the  property  of  his 
debtor,  and  thas  secure  the  collection  of  his  debt.  There  are  14 
different  causes  mentioned  in  the  Missouri  statute,  for  which  an  at- 
tachment may  issue.  Under  two  of  them, — the  seventh  and  ninth, 
— the  plaintiffs  in  this  case  have  sued  out  their  attachment ;  they 
have  naade  afQdavit  as  required  in  the  provision  of  the  law;  men- 
tioned that  they  had  good  reasons  to  believe,  and  did  believe  that 
defendant,  Bichardson,  had  fraudulently  conveyed  and  assigned  and 
disposed  of  his  property  and  effects  so  as  to  hinder  and  delay  his 
creditors;  and  that  be  is  about  to  further  fraudulently  convey,  assign, 
and  dispose  of  his  property  and  effects  so  as  to  hinder  and  delay  his 
creditors.  After  the  making  of  the  afQdavit  and  tiling  their  bond,  the 
plaintiffs  were  entitled  to  and  obtained  their  attachment,  under  which 
they  seized  the  property  of  the  defendant,  Bichardson.  The  law 
provides  that  the  facts  sworn  to  by  the  plaintiffs  to  obtain  their  at- 
tachment, may  be  denied  by  the  defendant  under  oath,  and  when  so 
d^ied,  the  plaintiffs  are  bound  to  prove  the  existence  of  the  facts 
alleged  by  them  as  ground  of  the  attachment.  This  is  what  has  been 
done  by  Bichardson;  that  is,  he  has  denied,  under  oath,  that  the 
facts  set  out  in  the  affidavit  of  plaintiffs  are  true,  virtually  saying 
that  he  did  ilot  fraudulently  convey,  assign,  or  dispose  of  his  prop- 
erty, nor  was  he  about  doing  so,  for  the  purpose  of  hindering  and 
delaying  his  creditors  in  the  collection  of  their  debts.  It  is  not 
denied  that  Bichardson  conveyed  his  property,  but  he  says  he  did 
not  do  it  fraudulently  and  for  the  purpose  of  hindering  and  delaying 
creditors  in  the  collection  of  their  debts.  By  hindering  and  delaying 
creditors  in  the  collection  of  their  debts  is  meant  the  doing  of  an  illegal 
act  which  causes  or  presents  an  obstacle  in  the  collection  of  the  debt 
by  a  creditor.  The  act  done  by  the  debtor  may  not  defraud  the  cred- 
itor in  fact,  and  yet  be  fraudulent  in  law,  because  it  hinders  and 
delays  creditors  in  the  collection  of  their  debts.  Thus,  for  instance, 
a  debtor  may  have  property  more  than  sufScient  to  pay  all  his  debts, 
yet  if  he  puts  his  property  out  of  his  hands  so  that  it  cannot  be 
reached  by  the  ordinary  process  in  law,  it  is  hindering  and  delaying 
iu  the  eyes  of  the  law,  and  a  legal  fraud.     Such  hindering  and  de- 
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laying  of  creditors  in  the  collecMon  of  (fcw'j  debts,  the  law  denounces 
and  treats  as  a  fraud. 

Having  thus  given  you  the  law  regwding  fraudulent  conveyances 
for  the  purpose  of  hindering  and  delaying  creditors,  I  proceed  to  de- 
fine the  right  which  a  failing  debtor  has  to  deal  with  his  property. 
Under  the  laws  of  Missouri  a  debtor  has  a  right  to  select  among  bis 
creditors,  if  he  cannot  pay  all  of  them,  whom  he  will  pay  or  secure, 
in  other  words,  whom  he  will  prefer,  but  he  cannot  make  such  a  pref- 
erence in  an  instrument  or  instruments  by  which  he  disposes  of  the 
whole  of  his  property  at  one  and  the  same  time.  Such  instruments 
fall  within  the  provisions  of  the  assignment  law  of  Missouri,  whicb 
provides  that  "every  voluntary  assignment  of  lands,  tenement,  goods, 
chattels,  effects,  and  credits  made  by  a  debtor  to  any  person  in  trust 
for  his  creditors,  shall  be  for  the  benefit  of  all  the  creditors  in  pro- 
portion to  their  respective  claims."  Under  this  provision  of  law  a 
merchant  may  give  a  mortgage  or  a  deed  of  trust  in  part  or  all  of  his 
property,  to  secure  one  or  moreof  his  creditors,  thus  preferring  them,  but 
he  cannot  convey  the  whole  of  his  property  to  one  or  more  creditors  and 
stop  doing  business.  Such  turning  over  and  virtually  declaring  in- 
solvency brings  the  instrument  or  act  by  which  it  is  done  within  the 
assignment  law  of  Missouri,  which  requires  a  distribution  of  the  prop- 
erty of  the  failing  debtor  for  the  benefit  of  all  the  creditors  in  propor- 
tion to  their  respective  claims.  Such  is  the  declared  policy  of  the 
law;  it  places  all  creditors  upon  an  equal  footing.  The  law  further 
is  that  no  debtor  in  failing  circumstances,  and  unable  to  pay  all  his 
debts,  oan  convey  his  property  in  trust  and  reserve  to  himself  any 
benefit.  You  are  therefore  instructed  that  if  you  find  from  the  testi- 
mony that  Richardson,  in  the  instrument  in  evidence  called  a  mort- 
gage, conveyed  more  property  than  was  necessary  to  pay  the  claims 
secured  and  provided,  as  the  conveyance  in  this  case  does,  for  the  de- 
livery back  of  the  balance  of  property  not  needed  to  pay  the  preferred 
creditors,  to  himself,  such  a  reservation  in  the  deed  makes  it  void 
as  to  creditors  not  secured  thereby,  and  hinders  and  delays  them 
in  the  collection  of  their  debts.  You  will  remember  the  evidence  as 
to  the  amount  of  claims  secured,  about  $4,500,  and  the  value  of 
the  property  conveyed  by  the  mortgage,  estimated  at  $9,000.  Rich- 
ardson could  not  legally  convey  his  stock  of  merchandise  to  certain 
preferred  creditors,  have  them  sell  the  property,  pay  themselves,  and 
return  the  balance  of  the  prc-ceeds  or  property  to  him.  Such  con- 
veyance and  holding  under  it  by  the  preferred  creditors  would  amount 
in  this  case  to  a  withdrawal  of  the  property  conveyed  from  the  reach 
of  creditors,  and  constitute  a  fraudulent  conveyance  for  the  purpose 
of  hindering  and  delaying  creditors,  and  fully  justifying  you  in  find- 
ing the  issue  for  the  plaintiffs,  and  you  are  instructed  to  do  so  if  the 
facts  are  found  by  you  as  stated. 

The  time  during  which  the  sale  by  the  preferred  creditors  is  to  be 
made  is  another  matter  to  which  your  attention  is  specially  directed.  ■ 
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The  law  is  that  even  thongh  the  conveyance  by  which  the  transfer  is 
made  be  otherwise  valid,  yet,  if  by  virtue  of  its  provisions  the  deal- 
ing with  the  property  is  snch  as  necessarily  delays  creditors  in  reach- 
ing any  remainder  or  surplus  by  creditors  not  secured,  such  a  delay 
is  a  hindering  and  delaying  of  creditors,  and  fraudulent  in  law.  Cred- 
itors are  entitled  to  their  pay  when  due.  A  reasonable  time  to  dis- 
pose of  the  property  conveyed  may  be  taken,  but  it  must  not  be  with 
a  view  of  earning  profits  and  making  gains.  You  are,  therefore,  in- 
structed that  if  you  shall  find  from  the  testimony  that  the  property 
conveyed  by  Bichardson  to  the  preferred  creditors  could  be  disposed  of 
in  less  time  than  provided  for  in  the  deed  of  trust,  and  without  serious 
loss,  in  such  case  it  hinders  or  delays  creditors.  It  is  no  answer  to  this 
to  say  that  creditors  may  resort  to  extraordinary  remedies  to  reach  the 
property  conveyed  and  not  needed  to  pay  preferred  creditors.  The 
debtor  has  no  right  to  compel  creditors  to  resort  to  any  of  the  extra* 
ordinary  remedies  alluded  to  in  the  argument  of  counsel.  The  con- 
veyance in  this  case  provides  that  the  preferred  creditors  may  sell  the 
property  conveyed  at  retail  for  two  months  and  more,  then  advertise 
twenty  days,  and  sell  at  public  auction.  It  also  provides  that  the 
creditors  may  hire  clerks,  pay  store  rents,  and  report  monthly  all  their 
doings  for  Bichardson.  But  for  the  fact  that  the  conveyance  does 
not  set  out  the  value  of  the  property  conveyed,  the  deed  would  be  de- 
clared void  as  a  question  of  law.  If  the  property  conveyed  by  Bich- 
ardson to  the  preferred  creditors  was  less  in  value  than  necessary  to 
pay  them,  it  might  be  a  question  as  to  whether  such  a  condition  as  the 
one  made  for  the  sale,  of  the  property  contained  in  the  conveyance  in 
evidence  would  not  be  valid.  In  this  case  Bichardson  made  a  general 
assignment  afterwards,  thereby  showing  that  in  his  view  at  least,  there 
was  an  overplus.  On  this  branch  of  the  case  you  are  instructed  that 
if  yon  find  the  value  of  the  property  so  conveyed  by  Bichardson  to  the 
preferred  creditors  greater  than  the  debts  secured,  and  further  find  that 
Bichardson  intended  that  the  property  should  be  disposed  of  at  retail, 
and  that  the  property  not  needed  to  pay  preferred  creditors  should 
be  returned  to  him,  you  should  find  the  issue  for  the  plaintiffs. 


New  HAMPsmBE  Land  Co.  v,  Tilton  and  others. 
(Oireuit  Cowt,  D.  New  ffamptkire.    January  11, 1884.) 

1.  FoBXrSN   CORPORATIOlf— POWEB  TO  Hoi/D  LaND. 

A  corporation,  even  though  It  does  little  or  no  business  in  the  state  where  It 
is  organized,  is  not  necessarily  incapable  of  holding  and  dealing  in  land  in  an- 
other state. 

2.  Dbed — AcKNOfriiBDousNT— Aftbr  Expiration  of  AnraoBiTT. 

A  deed  executed  by  a  commission  empowered  to  convey  public  land  may  he 
lawfully  acknowledged  by  the  commissioners  after  their  autliority  has  been  re- 
voked. 
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8.  Same — How  Tah  AcnnowLBDastsiHT  is  Kecbssabt. 

An  unacknowledged  deed  U  good  against  all  persons  having  actual  notice  of 
its  existence. 

4.  Same — Unckbtaistt  Abisins  aftkb  Execdtiok. 

A  valid  deed  does  not  become  void  because,  hj  reason  of  the  loss  of  a  plat 
referred  to  therein,  it  has  become  difficult  to  define  the  boundaries. 

6.  Deed— EeroFFEL. 

The  joint  proprietors  of  a  tract  of  land,  who  have  accepted  other  land  in  ex- 
change therefor,  are  estopped  to  deny  the  validity  of  a  deed  executed  by  a  part 
of  them  only,  on  behalf  of  all,  without  power  of  attorney. 

At  Law. 

W.  S.  Ladd,  A.  F.  Pike,  D.  Barnard,  C.  H.  Burnt,  J.  ¥.  Mugridge, 
and  Ghate  dt  Streeter,  for  plaintiffs. 

H.  Bingham,  O.  A,  Bingham,  O.  Marston,  I.  W.  Drew,  E.  Aid/rich,  A. 

5.  BatcheUor,  and  D.  G.  Remich,  for  defendants. 

Lowell,  J.  This  case  has  occupied  some  weeks  in  the  trial,  and 
has,  at  the  end,  been  submitted  to  me,  as  judge  and  jury,  under  the 
statute.  It  is  a  land  case  of  much  importance  to  the  parties,  and  to 
others  having  similar  actions  now  pending  in  the  court.  Notwith- 
standing the  great  mass  of  documentary  evidence,  the  points  in  dis- 
pute  are  few  and  well  defined.     I  will  state  first  my  findings  of  fact : 

The  plaintiffs  are  a  corporation  organized  under  the  general  laws 
of  Connecticut,  Revision  of  1875,  two  days  before  the  law  of  that 
state  was  modified  by  the  act  of  1880,  which  repealed  the  act  of  1875. 
The  defendants  contend  that  the  plaintiff  corporation  cannot  hold 
lands  in  New  Hampshire,  excepting  as  incidental  to  any  business 
which  they  may  carry  on  in  C!onnecticnt;  and  that  a  foreign  corpora- 
tion is  not  authorized  to  deal  in  lands  in  New  Hampshire  as  its 
principal  business,  or  one  chief  part  of  its  business.  I  find  that  there 
was  no  evidence  that  the  corporation  carries  on  any  business  in  Con- 
necticut.    My  ruling  of  law  is  given  below. 

Both  parties  claim  under  the  state  of  New  Hampshire.  The  plain- 
tiffs demand  nine  twenty-fourth  undivided  parts  of  the  Sargent  & 
Elkins'  grant,  of  about  50,000  acres,  made  by  James  Willey,  land 
commissioner,  in  October,  1881.  The  tract  is  bounded  by  the  east- 
erly line  of  the  town  of  J^ranconia,  and  by  the  same  line  extended 
northerly  to  the  south-west  corner  of  the  town  of  Breton  Woods,  (now 
called  Carroll ;)  thence  by  the  south  line  of  Carroll  to  Nash  &  Sawyer's 
location ;  thence'  by  the  same  to  the  notch  of  the  White  mountains ; 
tbence  southerly  by  Hart's  location  to  land  granted  to  Jasper  Elkins 
and  others  in  1830 ;  thence  westerly  to  the  first-mentioned  bounds. 
The  tenants  claim  36  lots  of  100  acres  each,  to  which  they  trace  a 
clear  paper  title  from  the  state,  beginning  in  1796,  provided  the  deeds 
from  the  state  were  valid  and  effectual. 

In  1796  the  legislature  appointed  Edwards  Bucknam,  John  McDuffie, 
and  Andrew  McMillan,  a  committee  to  alter 'and  repair  the  old  road 
leading  from  Conway  to  the  Upper  Coos,  and  to  make  a  new  road  frpm 
that  road  to  Littleton,  with  power  to  sell,  in  lots  of  100  acres  each,  lands 
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of  the  state  through  whioh  this  nev  road  should  pass.  Lands  were 
sold  hy^the  committee  at  four  different  public  "vendues,"  and  the 
tenants  olaim  under  the  fourth  sale.  The  description  of  the  lands  in 
the  deeds  of  the  second,  third,  and  fourth  sales  is  by  ranges  and  lots  ~ 
on  a  plan  of  Nathaniel  Snow,  made  by  order  of  the  committee.  I 
find  that  two  range  lines  were  adopted,  not  precisely  parallel,  so  that 
when  the  lots  wei;e  extended  there  was  a  gore  of  a  triangular  form 
which  remained  ungranted.  Nearly  all  of  what  is  now  the  town  of 
Bethlehem  was  granted  by  this  committee.  The  deeds  are  all  alike, 
and  are  carefully  and  well  drawn,  and  the  objections  which  the  plain- 
tiffs take  to  them  apply  to  all.  They  may  be  spoken  of,  for  con- 
venience, as  one  deed.  The  objections  are  that  one  of  the  committee 
acknowledged  the  deed  after  the  law  appointing  the  commission  was 
repealed,  and  that  the  deed  is  void  for  uncertainty  in  its  description 
of  the  land.  The  plan  of  Snow,  by  which  all  these  lots  are  described, 
cannot  be  found  at  the  office  of  the  secretary  of  state,  if  it  ever  was 
returned  there,  and  cannot  now  be  produced.  Several  copies  of  plans 
by  Snow  have  been  introduced  in  evidence,  coming  from  the  families 
of  persons  interested  in  .the  subject,  but  they  differ  from  each  other 
in  some  particulars,  and  no  testimony  shows  clearly  how,  and  when, 
and  from  what,  they  were  severally  copied.  I  find,  howeveir,  as  a 
fact  that  the  copy  called  the  "Cilley  plan"  contains  internal  evidence 
of  having  been  taken  from  an  older  plan  than  those  produced  by  the 
plaintiffs,  and  that  it  is  sufficiently  proved  to  be  considered  a  copy  of 
the  original  for  the  purposes  of  this  case.  I  find  that  there  was  an 
original  Snow  plan  by  which  the  sales  were  made,  and  that  it  was 
made  from  actual  knowledge  of  the  base  lines,  but  not  from  actual 
knowledge  of  the  lines  of  the  lots.  I  further  find  that  the  base  lines 
being  given,  the  lots  can  now  be  laid  out  upon  the  ground.  When  so 
laid  out,  the  easterly  part  or  corner  will  overlap  the  earlier  grant  to 
Nash  &  Sawyer;  but  it  is  not  proved  to  my  satisfaction  that  the  com- 
mittee or  their  surveyor  knew  this,  but  the  contrary  supposition  is  the 
more  probable. 

The  grant  by  Willey  in  1881  was  made  to  Jacob  Sargent,  Jr.,  David 
Slkins,  Enoch  Flanders,  Samuel  Alexander,  and  John  A.  Prescott, 
and  they  at  once  sold  an  undivided  equal  interest  to  Joseph  Bobbins, 
so  that  the  proprietors  held  by  undivided  sixth  parts.  In  May, 
1832,  it  was  discovered  that  the  road  committee  had  conveyed  away, 
or  was  supposed  to  have  conveyed  away,  in  1796,  all,  or  nearly 
all,  of  the  upper  portion  (about  one-half)  of  the  Sargent  &  Elkins' 
grant  of  18S1;  and  thereupon  an  arrangement  was  made  by  which 
Willey  granted  the  six  proprietors  another  tract  of  about  equal  ex- 
tent, and  allowed  them  $50  in  money,  and  they  made  a  deed  of 
quitclaim,  reconveying  to  him  for  the  state  about  23,000  acres,  by 
metes  and  bounds,  in  whioh  description  is  embraced  the  lots  now  in 
controversy,  excepting  lot  32,  in  range  18,  and  parts  of  lots  30  and  32, 
in  range  17.     This  d^ed  of  reconveyance  in  its  premises,  or  granting 
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part,  after  the  descriptien,  contained  these  words :  "Excepting  and 
reserving  all  the  right  and  title  we  should  Lave  had  by  James  Willey's 
deed  to  us,  dated  October  27,  1831,  of  the  above-described  tract  of 
land,  provided  all  or  any  part  of  [the]  lan4  mentioned  in  the  above- 
named  bounds  has  not  been  lawfully  disposed  of  by  the  authority  of 
the  state  of  New  Hampshire  previous  to  the  deed  given  to  us  as  above 
mentioned."  This  reservation  is  referred  to  again  in  the  habendum 
and  the  clause  of  warranty.  This  deed,  which  purported  to  be  made 
by  all  six  of  the  proprietors,  was  executed  by  two  of  them,  for  them- 
selves and  the  others.  It  is  proved  that  the  arrangement  was  made 
with  all  the  proprietors,  and  that  they  all  accepted  and  dealt  with  the 
land  granted  in  exchange.  The  proprietors  proceeded  to  divide  the 
remaining  land,  and  to  deal  with  it  in  severalty,  and  no  claim  was  made 
by  or  under  them  to  this  upper  or  regranted  land  for  some  40  years 
or  more  afterwards,  when  the  plaintiffs'  predecessors  in  title  bought 
from  the  heirs  and  devisees  of  some  of  the  proprietors  the  nine  twenty- 
fourth  parts  now  demanded.  As  to  the  lot,  and  parts  of  two  others, 
which  are  not  included  in  the  description  of  the  reconveyance,  I  find 
that  the  plaintiffs  never  acquired  a  title  thereto,  because  they  had  been 
divided  and  conveyed  in  severalty  to  third  persons  by  the  proprietors 
before  the  plaintiffs'  predecessors  purchased  their  undivided  interest. 
I  now  proceed  to  the  points  of  law : 

1.  I  rule,  for  the  purposes  of  this  case,  that  the  plaintiff  corporation 
has  authority  to  hold  and  deal  in  lands  in  New  Hampshire. 

2.  I  rule  that  the  deeds  from  the  road  committee  are  not  rendered 
invalid  by  the  fact  that  one  of  the  committee  acknowledged  them 
after  his  commission  had  expired.  A  deed  in  New  Hampshire  is  good, 
without  acknowledgment,  against  purchasers  with  notice,  Montgom- 
ery V.  Dorian,  6  N.  H.  250;  Work  v.  Willard,  13  N.  H.  S89;  and  by 
their  deed  of  reconveyance,  the  proprietors  of  Sargent  &  Elkins'  grant 
acknowledged  notice  of  all  preceding  deeds.  Independently  of  notice, 
the  formal  act  of  acknowledgment  could  be  done  after  the  commission 
had  expired.  See  Lemington  v.  Stevens,  48  Vt.  38,  and  for  cases 
somewhat  analogous;  Bishop  v.  Cone,  8  N.  H.  513 ;  Gibson  v.  Bailey, 
9  N.  H.  168;  Welsh  v.  Joy,  13  Pick.  477;  Fogg  v.  Willcutt,  1  Cush. 
300. 

3.  The  burden  is  on  the  plaintiffs  to  prove  what  lands  are  excepted 
out  of  the  reconveyance ;  and  they  have  failed  to  show  this. 

4.  If  the  base  lines  of  the  plan  were  known  by  survey  when  the 
plan  was  made,  and  can  now  be  pointed  out,  both  of  which  facts  I 
find  to  be  established,  the  deeds  of  the  committee  are  not  void  for  un- 
certainty. However  difficult  it  may  now  be,  in  the  confusion  of  the 
various  copies  of  the  plan,  to  fix  the  exact  boundaries  of  particular 
lots,  the  deed  of  reconveyance  holds  good,  if  the  lands  had  been  once 
lawfully  disposed  of  by  the  state.  The  loss  of  the  plan  cannot  make 
deeds  void  which  once  were  good.  It  may  be  found  to-morrow.  The 
deeds  have  been  assumed  and  acted  on  as  good  for  more  than  80  years;  - 
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and,  whether  %  true  copy  of  the  plan  can  now  be  proved  or  not,  the 
plaintiffs  have  no  title  if  these  deeds  were  good  when  made.  Immense 
tracts  of  wild  land  have  been  sold  by  ranges  and  lots  upon  a  plan; 
and  all  the  authorities  agree  that  if  the  lots  can  be  laid  out  upon  the 
ground  in  substantial  accordance  with  the  plan,  the  grants  are  eSect- 
nal.  Corbett  v.  Norcross,  35  N.  H.  99;  Browne  t.  Arbunkle,  1  Wash. 
C.  C.  484;  Jones  Y.  Johnston,  18  How.  150,  154;  Wells  v.  Iron  Co.  47 
N.  H.  235,  259. 

5.  The  plaintiffs  contend,  and  I  find  it  to  be  true,  that  certain  lots 
of  the  fourth  sale,  if  the  Cilley  plan  be  taken  as  a  copy  of  the  Snow 
plan,  are  laid  out  upon  land  which  had  before  been  granted  to  Nash 
&  Sawyer.  The  argument  deduced  from  this  fact  against  the  Cilley 
copy  is  legitimate,  because  the  committee  cannot  be  supposed  to  have 
intended  to  sell  land  which  the  state  did  not  own.  I  nave  given  the 
argument  due  weight  in  this  connection;  but  finding,  as  I  do,  by  the 
preponderance  of  all  the  evidence,  that  the  Cilley  copy  is  substan> 
tially  accurate  after  all  arguments  for  and  against  it  are  considered, 
it  merely  results  that  the  committee  did  undertake  to  grant  land  which 
turns  out  to  be  part  of  Nash  &  Sawyer's  location.  This  mistake  can- 
not vitiate  the  title  to  all  the  rest  of  the  town  of  Bethlehem;  but, 
either  the  persons  who  took  those  lots  get  nothing,  or  all  the  lots  abate 
in  proportion.  It  does  not  matter  in  this  case  which  of  these  alter- 
natives is  the  true  one. 

6.  The  deed  of  reconveyance  is  to  be  considered  the  act  of  all  six 
of  the  proprietors,  though  no  power  of  attorney  by  which  two  of  them 
executed  the  deed  for  the  others  is  produced,  because,  by  accepting 
the  lands  granted  in  exchange,  they  were  estopped  to  deny  that  they 
authorized  the  execution  of  the  deed. 

My  verdict,  therefore,  is  (1)  that  the  plaintiff  corporation  has  not 
proved  a  title  to  the  36  lots  in  dispute;  (2)  that  the  defendants  have 
proved  a  title  to  the  same. 

Sixty  days  are  given  the  parties  to  file  exceptions.  If  the  plaintiffs 
except,  the  defendants  have  the  right  to  except  to  my  ruling  as  to  the 
authority  of  the  plaintiffs  to  hold  lands  in  New  Hampshire.   ■ 
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Cb(E8U8  MiNINO,  MUililNS  &   SMELTINa  Co.  V.  GoLOBAOO  LaND  &  MlH- 

BBAIi  Go.^ 

{Oireuit  Court,  D.  Colorado.    Januaiy,  1884.) 

1.  LocATioiT  OF  UnnNo  OLAXtt—Exm  Stakes. 

The  statute  of  Colorado  (Rev.  St.  630)  affords  no  support  to  one  -who,  in  lo- 
cating Itis  claim,  fails  to  set  the  proper  stakes  at  tlie  end  of  the  claim,  when 
the  proper  position  for  them  was  not  inaccessible,  but  merely  diflScuIt  of  access, 
or  approachable  by  a  circuitous  route.  In  such  case  the  title  will  only  relate 
to  the  time  when  the  stakes  are  subsequently  set. 

2.  Saks — CHANaB  of  Lines. 

The  locator  of  a  mining  claim  cannot,  after  the  location,  change  the  lines  of 
bis  claim  so  as  to  lake  in  other  ground,  when  such  change  Will  mterfere  with 
the  previouslv-accrued  rights  of  others. 
8.  Action  fob  Reaivtt— Defense. 

A  defendant  in  an  action  for  the  possession  of  real  estate,  when  he  clAims 
only  a  part  of  the  tract  sued  for,  must  show  what  part  he  claims. 
4,  Alien — Rioht  to  Locate  Mining  Claim. 

Upon  declaring  his  intention  to  become  a  citizen,  an  alien  may  have  advan- 
tage of  work  previously  done,  and  of  a  record  previously  made  by  him  in  lo- 
cating a  mining  claim  on  the  public  mineral  lands. 

6.    BMtK—^ATK   COUBT  MaY  NATUaAI>IZB. 

The  necessary  oath  declaratory  of  intention  by  an  alien  to  become  a  citizen 
of  the  United  States  may  be  administered  in  the  courts  of  record  of  the  state. 
One  who  has  so  declared  his  intention  to  become  a  citizen  may  make  a  valid 
location  of  a  mining  claim. 

At  Law. 

L.  B.  Wheat,  for  plaintiff. 

W.  P.  Thompson  and  T.  M.  Patterton,  for  defendant. 

Hallett,  J.  This  controversy  arises  oat  of  oonflroting  locations 
of  mining  claims  on  the  public  minersjl  lands.  At  the  trial  plaintiff 
had  a  verdict,  which  defendant  now  moves  to  set  aside,  on  varioas 
grounds.  The  errors  alleged  with  refe/ence  to  defendant's  title  will 
first  be  mentioned. 

Defendant's  title:  May  12,  1881,  D.  E.  Hnyok  and  G.  M.  Collins 
located  the  Maximus  lode,  in  Pollock  mining  district,  Summit  county, 
Colorado.  July  8th,  in  the  same  year,  they  filed  a  certificate  of  lo- 
cation. The  lode  was  discovered  on  the  eastern  or  south-eastern 
slope  of  a  very  steep  mountain,  and  about  160  feet  below  the  crest  of 
the  mountain.  Thd  locators  intended  to  .lay  the  claim  across  the 
mountain,  so  that  one-half  or  more  should  be  on  the  north-western 
slope.  At  that  point  the  mountain  is  almost  impassable  at  any 
season  of  the  year,  and  on  the  eighth  of  July,  when  the  survey  was 
made,  it  was  thought  to  be  wholly  so.  What  was  done  towards  set- 
ting stakes  at  the  north-western  end  of  the  claim  is  described  by  the 
surveyor  by  whom  the  work  was  done,  as  follows : 

"We  then  went  back  to  the  discovery  cut  and  chained  up  the  mountain 
some  distance,  when  we  came  to  a  perpendicular  precipice,  or  clifl  of  solid 

1  From  th*  Cfdondo  Law  Scportor. 
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Tock,  over  or  around  which  we  could  not  climb,  owing  to  its  precipitous  na- 
ture and  the  fact  that  the  crevices  in  the  rock,  and  places  where  a  foothold 
might  have  been  had  by  one  active  enoagh  to  climb  up  the  clift,  were  filled 
with  snow  and  ice,  and  it  was  both  impracticable  and  dangerous  to  life  and 
limb  to  get  at  the  points  where  the  stakes  should  be  set.  The  side  posts  oi 
stakes  were  set  on  the  boundary  lines  of  the  survey  somewhat  short  of  or 
below  the  middle  of  the  claim,  and  the  end  posts  were  placed  further  on,  in 
conspicuous  places,  as  near  the  side  boundary  lines  as  we  could  find  places  to 
put  them.  With  my  instrument  I  took  the  direction  of  the  proper  places  of 
the  upper  end  and  side  posts,  and  calculated  the  distances  between  the  places 
where  we  did  set  them  and  their  proper  places,  and  marked  its  distance  and 
direction  from  its  proper  place  on  each  stake.  The  two  middle  side  stakes 
and  the  two  end  stakes  were  set  in  such  a  way  as  to  be  evident  and  most 
likely  to  attract  the  attention  of  any  one  going  up  the  gulch,  and  were  within 
plain  view  at  any  one  coming  to  the  edge  of  the  precipice  above  and  looking 
down." 

At  the  time  of  this  survey  there  was  a  practicable  trail  at  no  great 
distance  aonth,  and  a  wagon  road  some  miles  north,  upon  either  of 
which  it  would  have  been  possible  to  go  to  the  other  side  of  the  moun- 
tain for  the  purpose  of  setting  the  north-western  end  stakes.  And 
later  in  the  season  it  was  possible  to  pass  over  the  mountain  at  the 
place  where  the  Maximus  claim  was  located,  or  very  near  that  place. 
The  same  surveyor  surveyed  another  location,  caUed  the  Bernadotte, 
which  covered  a  part  of  the  Maximus  territory,  for  the  same  parties, 
on  the  thirtieth  day  of  August  in  the  same  year.  With  reference  to 
the  matter  of  getting  over  the  mountain  at  that  time,  he  testified  as 
follows : 

"This  survey  was  made  much  later  in  the  season  than  the  other,  and  the 
difficulties  of  snow  and  ice  which  we  had  encountered  in  surveying  the  Max- 
imus did  not  then  exist,  and  we  were  able  to  climb  up  to  the  top  of  the  ridge 
and  set  the  end  stakes  in  their  proper  places." 

Because  of  the  difficulty  or  impossibility  of  getting  over  the*  moun- 
tain on  the  line  of  the  Maximus  claim  on  the  eighth  of  July,  when 
the  survey  was  made,  no  stakes  were  set  at  the  north-western  end  of 
the  claim.  In  lieu  thereof,  witness  stakes  were  placed  on  the  south- 
eastern slope  of  the  mountain,  as  described  by^  the  surveyor  in  his 
testimony  quoted  above.  The  north-western  end  of  the  claim  was 
not  inaccessible  from  that  side  of  the  mountain.  The  stakes  were 
properly  set  at  that  end  of  the  claim  in  August,  1882,  and  it  is  not 
claimed  that  the  point  was  then  or  at  any  time  inaccessible,  except 
as  to  the  matter  of  getting  over  the  mountain  in  a  direct  line  from 
the  discovery  cut.  Upon  these  facts  a  question  was  presented  at  the 
trial  whether  the  Maximus  claim  was  properly  marked  on  the  surface 
at  the  north-western  end  in  July,  1881,  or  at  any  time  before  August, 
1882,  when  a  survey  for  patent  was  made,  and  stakes  were  properly 
set.  Defendant  reUes  on  a  statute  of  the  state,  (Bev.  St.  630,)  in 
these  words: 

"Where  in  marking  the  surface  boundaries  of  a  claim,  any  one  or  more  of 
such  posts  shall  fall  by  right  upon  precipitous  ground,  where  the  proper  plac- 
ing of  it  is  impracticable,  or  dangerous  to  life  or  limb,  It  shall  be  legal  and 
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T.alfd  to  place  any  such  post  at  the  nearest  practicable  point,  suitab^  marked 
to  designate  the  proper  place." 

•  But  the  act  affords  no  support  to  the  defendant's  position.  It  re- 
lates to  the  matter  of  setting  stakes  where  the  point  or  place  where 
they  should  be  set  is  inaccessible,  and  not  to  such  circumstances  as 
were  shown  in  the  evidence.  The  locators  of  the  Maximus  claim 
could  have  reached  the  north-western  end  of  the  claim,  at  the  date 
of  the  location,  by  routes  which,  although  circuitous,  were  entirely 
practicable;  and  later  in  the  season  they  could  have  passed  over  the 
mountain  at  the  very  place  where  the  claim  is  located.  To  hold  such 
marking  of  boundaries  to  be  sufficient  would  be  to  disregard  the  act 
of  congress  (section  2324)  and  of  the  state  (Rev.  St.  630)  which 
manifestly  require  something  more.  Upon  full  argument  and  ma- 
ture consideration,  the  ruling  at  the  trial  that  the  Maximus  claim 
cannot  have  effect  on  the  north-western  side  of  the  mountain  before 
the  Adie  of  the  patent  survey  in  August,  1882,  when  the  stakes  were 
properly  set,  seems  to  be  correct.  Defendant  also  asserts  title  to 
some  part  of  the  ground  in  dispute  under  another  location  called  the 
Bernadotte,  made  in  the  latter  part  of  August,  1881.  No  question 
was  made  as  to  the  manner  of  setting  the  stakes  on  this  location,  but 
there  was  a  controversy  as  to  the  situation  of  the  discovery  cut  with 
reference  to  the  side  lines  of  the  claim,  the  existence  of  a  lode  therein, 
and  perhaps  some  other  matters.  During  the  trial  but  little  atten- 
tion was  bestowed  on  that  location,  but  at  the  close  counsel  for  de- 
fendant proposed  to  discuss  its  validity  before  the  jury  and  to  ask  a 
verdict  for  some  part  of  the  ground  in  dispute  on  that  title,  and  he 
How  complains  that  he  was  not  permitted  to  do  so. 

The  ruling  of  the  court  in  respect  to  that  matter  was  founded  on 
a  change  in  the  location  at  the  time  of  the  survey  for  a  patent  in 
August,  1882,  which  as  to  the  ground  in  dispute,  was  supposed  to 
defeat  the  earlier  location  in  1881.  In  the  first  location  of  the  Max- 
imus  and  Bernadotte,  in  the  year  1881,  they  were  relatively  to  each 
other  and  the  crest  of  the  mountain  in  the  position  shown  in  dia- 
gram, A. 

In  the)  survey  for  patent  in  August,  1882,  the  Maximus  was  carried 
something  like  190  feet  in  a  south-easterly  direction,  so  as  to  give  it 
greater  length  on  the  south-eastern  slope  of  the  mountain,  and  less 
on  the  north-western  slope;  and  the  general  direction  of  the  claim 
was  changed  so  as  to  carry  it  over  on  plaintiff's  claim  a  distance  of  30 
feet  more  than  was  previously  covered  by  it.  The  Bernadotte  claim 
was  changed  to  the  north-easterly  side  of  the  Maximus  and  parallel 
with  the  latter,  so  as  to  make  them  uniform  in  length  and  direction. 
The  relative  position  of  these  claims  thus  changed  is  shown  in  dia- 
gram, C.  And  the  position  of  the  claims  as  originally  located  and  in 
the  survey  for  patent,  together  with  plaintiff's  claim,  the  Kova  Scotia 
Boy,  is  shown  in  diagram,  B. 

The  most  that  can  be  demanded  on  behalf  of  the  Bernadotte  claim 
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IS,  that  the  territoiy  embraced  in  the  origmal  and  amended  locations 
of  that  claim,  and  which  is  also  within  the  lines  of  plaintiff's  location, 
shall  be  regarded  as  sabjeot  to  and  held  by  defendant  under  the  first 
location  certificate.  Where  rights  have  accrued  to  others  in  respect 
to  some  part  of  the  territory  covered  by  the  location,  and  the  change 
of  lines  is  radical  and  complete,  as  in  this  instance,  that  proposition 
may  be  open  to  discussion.  But  conceding  it  to  be  indisputable, 
there  was  no  evidence  that  any  part  of  the  ground  in  dispute  was 
in  that  situation.  It  is  true  that  in  some  of  the  plats  used  by  the 
witnesses,  a  small  triangular  piece  of  ground  appeared  to  be  covered 
by  the  original  and  amended  locations  of  the  Bemadotte,  and  in 


plaintiff's  location  called  the  Nova  Scotia  Boy,  No.  2.  It  is  so  repre- 
sented in  the  diagram  last  above  mentioned.  But  no  description  of  the 
place  was  given,  and  the  jury  would  not  have  been  able  to  define  the 
tract  if  required  to  do  so.  A  party  must  always  show  the  nature  and 
extent  of  his  demand,  and  where,  as  in  this  case,  it  is  real  estate 
and  a  part  of  a  larger  tract  claimed,  he  must  show  what  part.  Fail- 
ing in  that  respect,  defendant  was  not  entitled  to  go  to  the  jury  on  the 
first  location  of  the  Bemadotte,  nor  on  the  first  location  of  the  Max- 
imus,  for  want  of  boundary  stakes,  as  already  explained.  The  jury 
was  correctly  instructed  that  the  Maximus  and  Bemadotte  locations 
could  have  no  earlier  date  than  that  of  the  survey  for  patent  in  Au- 
gust, 1882,  and  the  question  to  be  determined  was  whether  the  plan- 
T.19,no.2— 6 
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tiff's  title  to  the  Nova  Scotia  Boy,  No.  2,  had  then  accrued  by  the  pre- 
vious performance  of  all  acts  necessary  to  a  valid  location. 

Plaintiff's  title:  The  first  work  on  the  Nova  Scotia  Boy,  No.  2,  waa 
done  in  1879  by  Benjamin  T.  Vaughn,  the  locator  of  the  claim,  \rho 
was  an  alien.  A  discovery  shaft  or  cut,  as  required  by  the  statute, 
was  not  made  in  that  year,  however,  and  it  became  a  question  through- 
out the  trial  whether  such  work  was  done  at  any  time  before  suit. 
Plaintiff  offered  evidence  tending  to  prove  that  the  work  was  com- 
pleted in  1880,  and  annual  work  was  done  on  the  claim  in  the  years 
1881  and  1882.  .This  was  denied  by  witnesses  for  defendant,  and 
the  matter  was  contested  before  the  jury  in  the  usual  way.  As  al- 
ready stated,  Vaughn,  who  located  the  claim,  was  an  alien,  and  it 
was  shown  that  he  declared  his  intention  to  become  a  citizen  in  a  dis- 
trict court  of  the  state.  May  30,  1881.  Defendant  objected  that  he 
was  not  qualified  to  make  a  location  in  the  year  1880,  when  the  claim 
was  said  to  have  been  located ;  nor  was  he  so  qualified  at  any  tipie 
before  the  discovery  of  the  M^aximus  lode  by  defendant's  grantors  on 
the  twelfth  day  of  May,  1881.  As  to  the  declaration  of  Vaughn  of 
his  intention  to  become  a  citizen,  a  court  of  the  state  was  not  compe- 
tent to  receive  it.  Defendant  maintained  that  authority  to  naturalize 
an  alien  could  not  be  exercised  by  any  state  tribunal,  and  it  resides 
only  in  the  federal  courts.  To  this  plaintiff  replied,  that  any  one, 
citizen  or  alien,  may  make  a  location,  and  the  competency  of  the  latter 
cannot  be  questioned  except  by  the  government.  A  location  by  an  alien 
who  has  not  declared  his  intention  to  become  a  citizen  shall  be  main- 
tained until  the  government  avoids  it.  These  propositions,  renewed 
with  some  energy  on  the  motion  for  new  trial,  do  not  demand  much 
consideration.  If  Vaughn  was  not  qualified  to  make  a  location  be- 
fore May  30,  1881,  his  declaration  of  that  date  made  him  so.  And 
as  defendant's  right,  whatever  it  may  be,  to  the  ground  in  contro- 
versy accrued  long  after  that  time, Vaughn's  prior  incompetency  can- 
not avail.  The  only  doubt  touching  that  matter  is  whether,  on  de- 
claring his  intention  to  become  a  citizen,  Vaughn  could  have  advantage 
of  what  he  had  previously  done  towards  locating  the  claim,  and  as 
to  that,  assuming  that  no  other  claim  to  the  ground  had  intervened, 
no  reason  is  perceived  for  denying  his  right  to  the  fruits  of  his  labor. 
Indeed,  it  may  be  contended  that  he  should  hold,  from  the  first  act 
done,  his  qualification  to  locate  a  claim,  beginning  with  his  declared 
purpose  to  enjoy  the  bounty  of  the  government.  But  weare  not  con- 
cerned with  that  inquiry  in  this  case.  It  is  enough  to  say  that  Vaughn 
became  qualified  under  the  act  of  congress,  in  May  1881,  and  that 
what  he  had  then  done  towards  locating  the  claim  should  accrue  to 
him  as  of  that  date. 

The  authority  of  courts  of  record  in  the  several  states,  under  the 
act  of  congress,  (Bev.  St.  2165,)  to  confer  the  right  of  citizenship,  has 
been  accepted  in  practice  and  recognized  without  discussion  by  courts 
since  the  act  was  passed.     Campbell  v.  Gordon,  6  Cranch,  176 ;  Stark 
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V.  Chesapeake  Iru.  Cq^  7  Cranch,  420 ;  Lanz  r.  Randali,  4  Dill.  425. 
A  diseassion  of  the  qaestion  in  a  court  of  origiaal  jarisdiotion  at  this 
time  would  seem  to  be  anneoessaiy.  If  defendant  wishes  to  deny  the 
power  of  oongress  to  confer  such  jurisdiction  on  courts  of  states,  the  su- 
preme ooort  is  a  more  appropriate  forum  for  the  discussion.  The  posi- 
tion of  the  plaintiff,  that  an  alien  who  has  not  declared  his  intention  to 
become  a  citizen  may  make  a  valid  location  of  a  mining  claim,  finds 
no  support  in  the  statute.  Bey.  St.  2319.  But  this  also  was  an  im- 
material question  at  the  trial,  since  Vaughn  was  held  to  be  qualified 
after  bis  declaration  of  intention  to  become  a  citizen  in  May,  1881, 
and  the  jury  supported  his  title  as  having  become  full  and  complete 
prior  to  August,  1882. 
The  motion  will  be  overruled. 


GoLUNS,  Adm'r,  v.  Davidsok. 

iOireuit  Oourt,  D.  Minnenota,    December  7, 1883.) 

L  OoirrBiBmoBT  Nkouoeoick.  • 

A  person  cannot  recover  for  injuries  sustained  by  reason  of  the  negligence  of 
another,  when  he  has  himseif  been  guilty  of  negligence,  but  for  whi^  the  mis- 
chance would  not  have  occurrred. 

2.  BaXK— SCDDKN  FrIOHT. 

Imprudent  conduct  growing  out  of  sudden  fright  is  chargeable  to  the  per- 
son whose  negligence  gave  rise  to  the  alarm. 

3.  Action  for  Injories  Cattsino  Death— Measure  of  Damaqes. 

Damages,  in  an  action  by  peraonal  representatives  for  injuries  causing  death, 
are  measured  by  the  pecuniaiy  loss,  including  the  deprivation  of  future  pe- 
cuniary advantage  occasioned  thereby  to  those  who  take  the  benefit  of  the 
judgment 

At  Law. 

E.  M.  Card,  for  plaintiff. 

C.  K.  Davis  and  Williams  d  Oood-enow,  for  defendants. 

McGbaby,  J.,  {charging  jury.)  This  suit  is  brought  by  the  plaintiff, 
as  administrator  of  the  estate  of  Frank  Collins,  deceased,  to  recover 
damages  for  personal  injuries  causing  the  death  of  said  Frank  Col- 
lins, which  injuries,  as  plaintiff  alleges,  were  caused  by  the  negli- 
gence of  the  defendant  or  his  agents.  The  suit  is  brought  under  and 
by  virtue  of  the  provisions  of  section  2  of  chapter  77  of  the  Statutes 
of  Minnesota,  which  is  as  follows : 

"When  death  is  caused  by  the  wrongful  act  or  omission  of  any  party,  the 
person^  representatives  of  the  deceased  may  maintain  an  action,  if  he  might 
have  maintained  an  action,  had  be  lived  for  an  injury  caused  by  the  same 
act  or  omission ;  but  the  action  shall  be  commenced  within  two  years  after 
the  act  or  omission  by  which  the  death  was  caused.  The  damages  thereon 
cannot  exceed  five  thousand  dollars,  and  the  amount  recovered  is  to  be  for  the 
exclusive  benefit  of  the  widow  and  next  of  kin,  to  be  distributed  to  them  in 
the  same  proportions  as  the  personal  property  of  the  deceased  person." 
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The  deceased,  Frank  Collins,  came  to  his  d^eath  by  reason  of  a 
collision  between  the  steam-boat  Centennial  and  a  small  boat  or  skiff 
of  which  he  was  one  of  the  occupants,  at  or  near  Lake  City,  on  the 
Missisippi  river,  in  this  state,  on  the  twelfth  day  of  June,  1882.  It 
is  admitted  that  the  defendant  was  at  the  time  of  the  accident  the 
owner,  master,  and  captain  of  the  said  steamer,  Centennial,  and  that 
at  said  time  and  place  he  and  his  agents  and  servants  were  navigat- 
ing the  said  steam-boat.  The  plaintiff  alleges  that  the  collision,  and 
consequent  injury  and  death  of  the  deceased,  were  eansed  by  the 
wrongful  act  of  the  defendant,  his  agents  and  servants,  in  negligently 
running  the  said  steam-boat  upon  the  small  boat  aforesaid.  This 
allegation  is  denied  by  the  defendant,  and  this  question,  to-wit,  was 
the  defendant,  through  his  servants  and  agents,  guilty  of  negligence  ? 
is  the  first  question  for  your  consideration. 

It  was  the  duty  of  the  defendant,  and  his  agents  and  servants  in 
charge  of  said  steamer,  to  exercise  ordinary  care  and  prudence  to 
avoid  injury  to  persons  in  other  boats  or  vessels  in  the  river,  and  to 
avoid  collision  with  other  boats  and  vessels.  A  failure  to  exercise 
such  care  and  prudence  would  be  negligence,  within  the  legal  defini- 
tion of  the  term.  Negligence  is  the  want  of  ordinary  care ;  that  is  to 
say,  the  want  of  such  care  as  a  person  of  ordinary  intelligence  and 
prudence  would  exercise  under  the  circumstances.  If  you  find  from 
the  evidence,  and  upon  due  consideration  of  all  the  facts  and  circum- 
stances shown  thereby,  that  the  persons  in  charge  of  the  steamer  Cen- 
tennial were  guilty  of  negligence  within  the  rule  as  I  have  stated  it, 
and  that  such  negligence  was  a  cause  of  the  collision  which  resulted  in 
the  death  of  Frank  Collins,  then  it  will  be  your  duty  to  find  for  plain- 
tiff, unless  you  further  find  that  said  Frank  Collins,  or  some  of  those 
in  the  small  boat  with  him,  were  also  guilty  of  negligence  which  con- 
tributed to — that  is,  had  a  share  in  causing — the  collision.  And  in 
considering  this  question  of  contributory  negligence  you  will  be  gov- 
erned by  the  same  rule  as  to  what  constitutes  negligence  that  I  have 
already  given  you;  that  is  to  say,  the  deceased,  and  those  in  the 
boat  with  him,  were  bound  to  use  ordinary  care  and  prudence  in  order 
to  avoid  the  danger  of  collision,  or  such  care  as  a  person  of  ordinary 
intelligence  and  prudence  would  have  exercised  under  the  same  cir- 
cumstances, and  a  failure  to  do  so  would  be  negligence ;  and  if  it  con- 
tributed to  the  injury  it  wonld  be  contributory  negligence,  and  would 
defeat  the  plaintiff  in  the  present  action.  It  was  the  duty  of  the  per- 
sons in  charge  of  the  steamer  to  keep  a  lookout  and  to  avoid  collision 
with  the  small  boat,  if  by  the  exercise  of  ordinary  oare  and  diligence 
it  was  possible  to  do  so.  It  was  also  the  duty  of  Collins  and  the 
other  persons  with  him  in  the  small  boat  to  look  out  for  passing 
steamers  and  to  keep  out  of  the  way  of  such  steamers,  if  by  the  ex- 
ercise of  ordinary  care  and  diligence  they  were  able  to  do  so.  A 
failure  of  the  persons  on  the  steamer  to  perform  this  duty  will,  if 
proved;  amount  to  negligence;  a  failure  of  the  persons  ip  the  small 
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boat  t<w  perform  this  daty  •will,  if  proved,  amount  to  contributory 
negligence.  You  will  see, 'therefore,  that  "you  are  to  inquire  and  de- 
cide upon  the  evidence  before  you,  and  in  the  light  of  these  instruc- 
tions, these  questions:  (1)  Were  the  servants  and  agents  of  the  de- 
fendant who  were  in  charge  of  the  steamer  guilty  of  negligence,  which 
caused,  or  was  one  of  the  causes  of,  the  ooUision  ?  (2)  If  this  ques- 
tion is  answered  in  the  afSrmative,  then  was  the  deceased,  Frank 
Collins,  or  any  of  the  persons  in  the  small  boat  with  him,  guilty  of 
negligence  which  contribute  to  the  collision  and  injury? 

If  you  decide  the  first  question  in  the  negative,  you  need  not  coiji- 
sider  the  second,  because  the  plaintiff's  case  must  fail  if  the  negligence 
of  the  defendant's  agents  and  servants  is  not  established.  But  if  you 
decide  the  first  question  affirmatively,  then  you  must  consider  the  sec- 
ond, because  the  plaintiff  cannot  recover  if  the  alleged  contributory 
negligence  has  been  established.  In  other  words,  in  order  to  recover, 
the  plaintiff  must  establish  the  negligence  of  defendant  or  his 
agents,  and  yon  must  also  find  from  the  evidence  that  the  deceased 
and  those  in  the  small  boat  with  him  were  free  from  contributory  neg- 
ligence. By  going  into  the  small  boat  with  the  other  persons  on  board 
of  it,  the  deceased  subjected  himself  to  the  consequences  of  their  neg- 
ligence, if  any,  in  the  control  and  management  of  the  said  boat. 

In  considering  the  question  of  the  nejgligence  of  the  persons  in  charge 
of  the  steamer,  you  will  inquire  whether  the  pilot  saw  or  could  have 
seen  the  small  boat  in  time  to  avoid  a  collision ;  and  if  so,  whether 
ordinary  care  was  used  to  avoid  such  collision..  And  in  this  connec- 
tion yon  will  consider  the  question  whether  the  course  of  the  steamer 
was  directly  towards  the  small  boat,  or  so  far  to  one  side  as  to  have 
avoided  the  danger  of  collision,  if  the  small  boat  had  not  been  moved 
towards  the  line  upon  which  the  steamer  was  proceeding.  In  consid- 
ering the  question  of  contributory  negligence,  you  will  inquire,  in  the 
light  of  the  evidence,  whether,  in  the  effort  to  lift  the  anchor  by  some 
one  on  the  small  boat  or  by  any  other  means,  the'  small  boat  was 
moved  towards  the  line  upon  which  the  steamer  was  advancing,  and  if 
so,  whether  such  movement  of  the  small  boat  was  negligence  and  con- 
tributed to  the  collision ;  or,  in  other  words,  whether,  but  for  such  neg- 
ligent movement,  if  there  was  such,  the  collision  would  have  occurred. 
In  the  light  of  all  the  evidence,  and  with  special  reference  to  these 
inquiries,  yon  will  determine  the  material  question  of  fact  as  to  neg- 
ligence and  contributory  negligence,  upon  which  your  verdict  must  de- 
pend. In  considering  the  evidence,  you  will  bear  in  mind  that  the 
question,  what  is  negligence  ?  depends  in  some  degree  upon  the  cir- 
cumstances of  the  particular  case  under  consideration.  The  degree 
of  care  to  be  exercised  depends  upon  the  nature  of  the  duty  being 
performed  and  the  extent  of  the  danger  attending  the  situation.  The 
greater  the  danger,  the  greater  the  care  required,  A  person  having 
control  of  the  machinery  by  which  a  steam-boat  is  propelled  and 
guided,  is  bound  to  use  snch  care  to  avoid  collision  with  other  vessels 
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as  ordinary  prudence  would  suggest.  And  so  a  person  occupying  a 
email  boat  in  or  near  the  usual  channel  of  passing  steamers,  should 
use  like  care  and  caution.  In  the  case  of  sudden  and  unexpected 
peril,  endangering  human  life  and  causing  necessary  excitement,  the 
law  makes  allowance  for  the  circumstance  that  there  is  little  time  for 
deliberation,  and  holds  the  party  accountable  only  for  such  care  as 
an  ordinarily  prudent  man  would  have  exerclBed  under  these  circum- 
stances. 

If  the  defendant  was  guilty  of  negligence  in  running  his  boat  in  a 
direction  to  bring  him  into  collision  with,  or  dangerously  near  to,  the 
small  boat,  and  if,  by  reason  of  such  negligence,  the  persons  in  charge 
of  the  small  boat  were  suddenly  and  greatly  alarmed,  and  rendered 
for  the  moment  incapable  of  choosing  the  safest  course,  then  if  what 
they  did  was  the  natural  result  of  such  fright  and  alarm,  even  if  not 
the  safest  thing  to  do,  it  would  not  amount  to  contributory  negligence. 
But  if  the  steamer  was  proceeding  in  the  usual  course,  and  so  guided 
as  to  avoid  the  small  boat  in  case  it  had  remained  stationary,  and  so 
as  not  to  go  so  near  it  as  to  endanger  in  any  way  the  safety  of  the 
small  boat,  then  the  defendant  was  not  guilty  of  negligence.  If  the 
pilot  of  the  steamer  directed  his  course  so  as  to  be  sure  of  doing  no 
injury  to  the  small  boat,  he  had  a  right  to  assume  that  the  small  boat 
would  not  be  moved  towards  the  line  of  the  steamer.  Yon  will  ob- 
serve, therefore,  that  if  you  find  that  the  persons  in  the  small  boat 
were  suddenly  alarmed  and  took  measures  for  their  safety  when  ex- 
cited, and  when  incapable,  by  reason  of  the  alarm  and  excitement,  of 
deliberating  and  acting  wisely,  then  you  will  consider  and  decide,  from 
the  evidence,  whether  such  alarm  was  caused  by  the  negligence  of  the 
persons  in  charge  of  the  steamer.  If  it  was,  it  will  excuse  the  persons 
in  the  small  boat  of  the  charge  of  contributory  negligence,  provided 
they  acted  as  men  of  ordinary  prudence  woold  have  done  under  the 
circumstances.  If  the  alarm  was  not  the  result  of  the  negligence  of 
the  persons  in  charge  of  the  steamer,  or  if  it  was  a  rash  apprehension 
of  danger  which  di^  not  exist,  it  would  not  excuse  the  persons  in  the 
small  boat  for  having  adopted  an  unsafe  course,  if  they  did  so. 

If  you  find  from  the  evidence  that  the  persons  in  the  small  boat 
were  not  guilty  of  negligence,  within  the  rule  as  I  have  stated,  and 
that  the  accident  was  occasioned  by  the  negligence  of  the  persons  in 
charge  of  the  steamer,  then  you  wiU  find  for  plaintiff;  otherwise, you 
will  find  for  defendant.  The  burden  is  upon  the  plaintiff  to  show  by 
a  preponderance  of  evidence  that  the  defendant  was  guilty  of  negli- 
gence. The  burden  is  upon  the  defendant  to  show  by  a  preponder- 
ance of  evidence  that  the  persons  in  the  small  boat  were  guilty  of 
contributory  negligence.  If  you  find  for  plaintiff,  you  will  then  come 
to  the  question  of  damages ;  and  in  considering  that  question,  if  you 
come  to  it,  you  will  bear  in  mind  that  you  cannot  find  more  than 
$5,000,  but  you  may  find  that  sum  or  any  less  sum.  The  measure 
of  damages  in  cases  of  this  character  is  as  follows :    If  you  find  for 
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the  plaintiff,  yon  will  allow  him  snch  damages  as  you  deem  to  be 
reasonably  sufficient  to  make  good  to  the  heirs  of  the  deceased  the 
pecuniary  loss  to  them  occasioned  by  his  death,  not  exceeding  the 
sum  of  $5,000.  In  determining  this  amount,  if  yon  come  to  the  ques- 
tion, you  may  consider  any  evidence  before  yon  tending  to  show  what 
was  the  reasonable  expectation  of  pecuniary  benefit  to  said  heirs  from 
the  continuance  of  his  life.  The  age  of  deceased,  his  pecuniary  cir- 
cnmstances,  his  habits  of  industry,  his  accustomed  earnings,  measure 
of  success  in  business,  and  the  like,  as  far  as  they  appear  in  evidence, 
are  proper  to  be  considered. 


MowAT  and  others  v.  Bbowk  and  others. 
{CireuH  Oovrt,  D.  Minnetota.    Januaty  10, 1884.) 

1.  Oouksel'b  Fbkb— Law  or  Oittasio. 

In  the  province  of  Ontario  it  is  settled,  by  the  case  of  MeDougal  ▼.  CampieU, 
that  a  barrister  caa  maintain  an  action  to  recover  his  fees  for  services  rendered 
as  counsel. 

2.  SakB — BlI.Ii  OF  EZORAHOK — OOOTIDBBAnOK. 

£ven  in  those  jurisdictions  where  a  counsel  cannot  collect  his  fees  by  process 
of  law,  an  action  will  lie  upon  a  bin  of  exchange  or  promissory  note  given  in 
consideration  of  his  services. 

Stipulation  is  filed  waiving  a  jury,  and  the  case  is  tried  by  the 
court.  The  action  is  bronght  upon  a  bill  of  exchange  accepted  by  the 
drawee: 

[Stamp.] 
"•1,000.  Toronto,  April  20,  1880. 

"Three  months  after  date  pay  to  the  order  of  ourselves,  at  the  Bank  of 
Commerce,  here,  one  tboosand  dollars,  value  received,  and  charge  to  the  ac- 
count of  MowAT,  Maolennan  &  Downey. 

"To  Mess.  Broum  &  Brovm,  8t.  Catherines,  Ontario." 

Indorsed  across  the  face; 

"Accepted.    Brown  &  Brown." 

Issue  is  joined  by  the  answer  that  the  consideration  for  the  bill  is 
barristers'  fees,  and  it  is  claimed  that,  by  the  law  of  the  province  of 
Ontario,  in  Canada,  suit  to  recover  such  fees  cannot  be  maintained. 

Atwater  A  Atwater,  for  plaintiffs. 

Welsh  d  Botkin,  for  defendants. 

Nelson,  J.  It  is  admitted  that  the  law  of  the  province  of  Ontario 
governs  the  contract ;  and  this  case  has  been  argued  upon  the  single 
point  whether  or  not,  in  this  province,  a  counsel,  who  is  also  an  at- 
torney, can  recover  his  fees  for  services  rendered  as  counsel  in  mat- 
ters in  lifigation.  It  appears  to  have  been  decided  by  the  court  of 
queen's  bench,  in  that  province,  contrary  to  the  law  of  England,  that 
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counsel  can  sue  for  fees.  Habbison,  C.  J.,  dissenting.  See  McDou- 
gall  V.Campbell,  Easter  Term,  1877,  (D. C. 41 Q. B.  332.)  The  chief 
justice  vigorously  combats  the  progressive  views  asserted  by  the  ma- 
jority, "as  tending  to  lessen  the  standard  of  professional  rectitude  at 
the  bar."  I  shall  accept  this  decision  of  the  court  as  settling  the  case 
upon  the  point  controverted,  and  hold  that,  in  the  province  of  Ontaro, 
a  counsel  can  maintain  a  suit  for  his  fees,  and  that  the  common-law 
rule  is  modified.  It  may  be  stated  here  that  in  England,  where  seven- 
eighths  of  the  barristers  reside  in  the  city  of  London,  a  change  in  the 
organization  of  the  legal  profession  is  mooted'  to  unite  the  functions 
of  the  attorney  and  barrister  in  one  person,  which,  if  adopted,  (as  is 
not  unlikely,)  will  extend  to  a  complete  revolution  of  the  common- 
law  doctrine. 

But  there  is  another  reason  for  giving  the  plamtiff  judgment  which 
is  satisfactory  to  my  mind.  The  suit  is  upon  a  bill  of  exchange  ac- 
cepted by  the  defendant.  The  fact  that  the  common-law  doctrine  pre- 
vails in  the  province  of  Ontario,  should  we  admit  it,  cannot  be  urged 
to  defeat  a  recovery  in  this  case.  There  is  nothing  in  the  doctrine  of 
an  honorarium,  or  a  gratuity,  which  forbids  the  client,  or  attorney, 
who  engages  counsel,  to  give,  for  the  services  rendered,  his  note  6r 
similar  obligation.  An  action  will  lie  for  its  non-payment,  as  the 
consideration  is  not  illegal.  This  is  a  different  thing  from  suing  for 
fees.     See  Mooney  v.  Lloyd,  5  Serg.  &  R.  412. 

Upon  full  consideration,  I  think  judgment  must  be  rendered  for  the 
amount  of  the  bill  of  exchange,  with  interest  and  costs,  and  it  is  so 
ordered. 


In  re  Jay  Cooke  &  Co.* 
(Diitriet  Court,  E.  D.  Penmnlvania.    December  22, 1883.) 

Bankruptcy — Equitablb  Assignment — Subrogation — Conbtkuctions  op  Stat- 
utes—Acts June  22, 1874,  (18  St.  at  I^bgb,  142.)  August  8, 1882,  (&r.  1882. f. 
376.) 

The  Soldiere'  &  Sailors'  Orphans'  Home  proved  a  claim  against  the  bankrupts, 
and  subsequently,  by  act  of  congress,  an  appropriation  was  made  to  the  home 
of  the  amount  of  the  claim,  and  tlie  attorney  general  was  directed  "  to  inquire 
into  the  necessity  for  and  to  take  any  measures  that  may  be  most  effectual  to  en- 
force any  right  or  claim  which  the  United  States  have  to  this  money,  or  any 
part  of  the  same,  now  involved  in  the  bankruptcy  of  Jay  Cooke  &  Co."  In  pur- 
suance of  a  subsequent  act,  the  home  by  deed  transferred  all  its  property,  real 
and  personal,  to  the  Gariield  Memorial  Hospital.  Held,  that  the  United  States 
had  not  acquired  any  title  to  the  claim,  either  by  subrogation  or  equitable  as- 
signment, and  that  the  hospital  was  entitled  to  receive  the  claim  against  the 
bankrupts. 

In  Bankruptcy.    Exceptions  to  examiner's  report. 

iflee  article  by  "  English  Lawyer"  in  tho  Nation,  December  20,  1883. 
'lieported  by  Albert  Quilbert,  Esq.,  of  the  Philadelphia  bar. 
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THe  examiner  (Joseph  Maaon)  reported  that  on  the  twenty-fifth  day 
of  May,  1874,  a  olaim  for  $11,350.97  had  been  duly  proved  against 
the  bankrupts  by  the  Soldiers'  &  Sailors'  Orphans'  Home. 

By  an  ^aot  of  congress  approved  June  22,  1874,  it  was  provided, 
inter  alia', — 

"That  the  following  sums  be  and  they  are  hereby  appropri»ted  out  of  any 
moneys  in  the  treaaory  not  otherwise  appropriated,  to  supply  deficiencies  in 
the  appropriations  for  the  services  of  the  government  fox  the  fiscal  year  end- 
ing June  80,  1874,  and  for  former  years,  and  for  other  purposes,  namely: 

"For  the  Soldiers'  &  Sailors'  Orphans'  Home,  Washington  city.  District  of 
Colnmbia,  to  be  expended  under  the  direction  of  the  secretary  of  the  interior, 
eleven  thousand  three  hundred  and  fifty  dollars  and  ninety-seven  cents:  pro- 
vided, that  hereafter  no  child  or  ohildren  shall  be  admitted  into  said  home 
«xc^t  the  destitute  orphans  of  soldiers  and  sailors  who  have  died  in  the  late 
war  on  behalf  of  the  union  of  these  states,  as  provided  for  In  section  3  of  the 
act  entitled  'An  act  to  incorporate  the  National  Soldiers'  &  Sailors'  Orphans' 
home,'  approved  July  25,  1866:  and  provided,  further,  that  no  child,  not  an 
invalid,  shall  remain  in  said  home  after  having  attained  the  age  of  sixteen 
years. 

"And  the  attorney  general  is  hereby  directed  to  inquire  into  the  necessity 
for  and  to  take  any  measures  that  may  be  most  effectual  to  enforce  any  right 
■or  claim  which  the  United  States  have  to  this  money,  or  any  part  of  the  same, 
now  involved  in  the  bankruptcy  of  Henry  D,  Cooke,  or  of  Jay  Cooke  &  Co." 
18  St.  142. 

The  act  of  July  25, 1866,  referred  to,  provided,  inter  alia, — 

"That  said  corporation  shall  have  power  to  provide  a  home  for.  and  to  sup- 
port and  educate,  the  destitute  orphauas  of  soldiers  and  sailors  who  have  died 
In  the  late  war  in  behalf  of  the  union  of  these  states,  from  whatever  state  or 
territory  they  may  have  entered  the  national  service,  or  their  orphans  may 
apply  to  enter  the  home,  and  which  is  hereby  declared  to  be  the  objects  and 
purposes  of  said  corporation." 

But  there  appears  to  be  no  provision  in  said  act  for  any  aid,  assist- 
ance, or  appiropriation  from  or  the  exercise  of  any  control  over  the 
management  of  the  affairs  of  the  corporation  by  the  United  States, 
except  the  provision  that  congress  may  at  any  time  thereafter  repeal, 
alter,  or  amend  the  act.  / 

On  December  15,  1879,  the  attorney  general  of  the  United  States 
gave  an  official  opinion  to  the  secretary  of  the  treasury,  in  answer  to 
a  letter  from  him  as  to  an  offer  made  to  him  to  purchase  the  claim 
in  question,  from  which  opinion  are  taken  the  following  extracts : 

"On  examining  the  statutes.  It  seems  to  me  quite  clear  that  an  appro- 
priation was  made  for  the  purpose  of  reimbursing  the  Soldiers'  &  Sailors' 
-Orphans'  Home  for  the  moneys  lost  by  the  failure  of  Jay  Cooke  &  Co.,  and 
that  the  United  States  treated  the  claim  against  that  firm  as  one  which  was 
thereafter  its  own.  Tlhis  reappropriation  was  accepted  upon  these  terms  by 
the  home  when  it  received  the  money. 

"The  present  legislation  seems  to  me  ample  to  enable  the  secretary  of  the 
treasury  to  demand  and  receive  the  amount  of  dividend  from  the  bankrupt 
estate.  In  case  there  should  be  a  refusal  by  that  estate,  it  would  also  seem 
that  the  attorney  general  had,  under  the  act,  ample  power  to  enforce  the 
4:laiai,  and  to  collect,  in  the  name  of  the  United  States,  or  that  of  the  home, 
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the  amouni  wnich  was  due  as  a  divldead  oa  account  of  the  deposit,  and  pay 
the  same  into  the  treasuiy."    Op.  Atty.  Qen.  toI.  16>  p.  407. 

To  obtain  a  direct  payment  of  the  dividends  apon  this  claim  to 
the  United  States  is  the  purpose  of  the  present  petition.  It  avers 
that  the  sam  appropriated  has  been  paid  by  the  United  States  to  the 
said  home,  and  that  under  the  provisions  of  the  act  of  congress  of 
June  22, 1874,  it  was  intended  that  the  United  States  should  be  sub- 
stituted for  the  said  home,  as  to  any  claim  which  might  exist  for 
this  amount  against  the  said  firm  of  Jay  Cooke  &  Go.  It  was  there- 
fore contended  by  the  attorney  of  the  United  States  that  the  act 
referred  to,  ipso  facto,  effected  an  equitable  assignment  of  the  claim 
to  the  United  States,  but  he  was  unprepared  to  prove  either  the  fact 
of  payment  of  the  appropriation,  or  the  matters  set  forth  above  in 
the  opinion  of  the  attorney  general,  as  to  the  nature'  of  the  accept- 
ance of  the  appropriation.  It  appeared,  further,  upon  the  bearing, 
that  by  an  act  of  congress,  approved  June  20,  1878,  an  appropria- 
tion of  $10,000  was  made  for  the  support  of  the  said  corporation, 
including  salaries,  etc.,  with  the  following  proviso : 

"Provided,  that  the  institution  shall  be  closed  up  and  discontinued  during 
the  ensuing  fiscal  year,  and  that  the  title  to  the  property,  real  and  personal, 
shall  be  conveyed  to  the  United  States  before  any  further  payments  are  made 
to  the  trustees  of  the  said  institution."    20  St.  209. 

And  that  by  another  act  of  congress,  approved  August  8,  1882,  it 
was  provided  as  follows : 

"That  the  board  of  trustees  of  the  National  Soldiers'  &  Sailors'  Orphans' 
Home,  of  the  District  of  Columbia,  are  hereby  empowered  to  transfer  and 
convey  all  the  property,  real,  personal  and  mixed,  of  the  National  Soldiers'  & 
Sailors'  Orphans'  Home  to  the  Garfield  Memorial  Hospital,  located  in  said 
district;  and  the  said  Garfield  Memorial  Hospital  is  hereby  empowered  to  sell 
and  convey  the  same,  and  apply  the  proceeds  to  the  object  for  which  it  was 
incorporated:  provided  that  this  act  shall  not  be  construed  to  make  the  United 
States  liable  in  any  way  on  account  of  said  transfer,  or  the  changing  of  the 
direction  of  the  trust,"    St  1881-82,  p.  376. 

On  June  2,  1883,  a  petition  for  intervention,  (in  the  proceedings 
pending  as  to  the  claim  in  question,)  of  the  Garfield  Memorial  Hos- 
pital was  presented,  praying  that  it  be  substituted  to  the  rights  and 
title  of  said  Soldiers'  &  Sailors'  Orphans'  Home,  and  that  the  award 
be  made  in  its  favor,  and  that  its  petition  be  taken  and  considered  as 
an  answer  to  the  petition  filed  by  the  United  States.  This  petition 
of  intervention  set  forth,  inter  alia,  the  incorporation  of  said  Garfield 
Memorial  Hospital  and  the  act  of  congress  of  August  8,  1882,  (re- 
cited in  the  register's  former  report,)  and  that  by  deed  dated  October 
2, 1882,  duly  executed  and  recorded,  the  trustees  of  the  said  orphans' 
home,  conveyed,  transferred,  and  assigned  all  the  assets  of  that  cor- 
poration, including  said  award,  to  the  Garfield  Memorial  Hospital. 
A  copy  of  said  deed  was  produced  reciting  a  resolution  of  the  board 
of  trustees  of  said  orphans'  home,  to  transfer  and  convey  all  the  prop- 
erty real,  personal,  and  mixed,  of  said  orphans'  home  to  said  Gar- 
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field  Memorial  Hospital,  and  that  for  the  purpose  of  carrying  ont  the 
transfer  and  conveyance,  David  E.  Cartter,  president,  and  Marcellas 
Bailey,  secretary  of  the  board,  be  and  they  were  thereby  authorized 
and  empowered  to  execute,  acknowledge,  and  deliver  for  and  in  the 
name  of  said  orphans'  home,  a  deed  or  deeds  conveying  and  trans- 
ferring all  of  said  property  to  said  Garfield  Memorial  Hospital,  fol- 
lowed by  appropriate  terms  of  bonveyanoe  of  certain  real  estate  in 
the  city  of  Washington,  described  by  metes  and  bounds,  "and  also  all 
other  property  of  said  party  of  the  first  part,  whether  real,  personal, 
or  mixed,  in  said  District  of  Columbia,"  but  containing  no  specific 
reference  to  or  statement  of  the  claim  against  Jay  Gooke  &  Go. 

Pending  the  consideration  of  the  subject  before  the  register,  the 
depositions  of  David  K.  Cartter,  pi^esident,  and  Marcellus  Bailey, 
treasurer  of  the  orphans'  home,  were  taken  on  behalf  of  the  United 
States.  By  their  testimony,  it  was  proposed  to  prove  the  purpose 
and  payment  of  the  appropriation  in  the  act  of  June  30,  1874,  (re- 
cited in  the  former  report,)  and  that  upon  its  receipt  it  was  agreed 
that  the  claim  of  the  orphans'  home  against  Jay  Gooke  &  Go.  should 
be  transferred  to  the  United  States.  The  purpose  of  the  appropria- 
tion and  its  payment  are  clearly  established  and  are  not  disputed  by 
any  of  the  parties  to  the  present  controversy.  As  to  the  nature  of 
the  acceptance,  the  president  testifies  as  follows : 

"It  was  an  understanding  by  me  that  inasmuch  as  there  was  an  appropria- 
tion to  supply  a  deficiency  of  Henry  D.  Cooke,  the  treasurer,  whose  funds  as 
such  officer  to  a  like  amount  were  on  deposit  with  Jay  Cooke  &  Co.,  at  the 
time  of  their  failure,  that  it  would  be  reimbursed  the  United  States  out  of 
the  assets  of  the  bankrupt  firm.  I  cannot  say  with  certainty  as  to  the  un- 
derstanding of  the  board.  I  have  not  the  records  in  my  possession,  which 
may  show  what  the  understanding  was." 

The  treasurer,  after  testifying  that  the  payment  of  the  appropria- 
tion had  been  made  to  him  as  treasurer,  in  answer  to  the  question 
whether  said  money  was  not  received  by  said  home  with  the  under- 
standing that  the  United  States  was  to  be  entitled  to  receive  all 
moneys  that  might  thereafter  be  recovered  from  the  firm  of  Jay 
Oooke  &  Co.,  says : 

"I  am  not  able  to  state  whether  such  an  understanding  as  that  referred  to 
in  the  interrogatory  was  had  prior  to  the  time  I  became  connected  with  the 
home.  I  do  not  recall  any  action  of  the  board  of  trustees  after  I  became  a 
member  of  it,  touching  this  matter,  nor  do  I  believe  there  was  any." 

Several  objections  were  made  on  behalf  of  the  Garfield  Memorial 
Hospital  to  these  depositions,  but  as  the  testimony  fails  to  prove  any 
corporate  action  of  the  orphans'  home  as  to  the  receipt  of  the  money, 
it  is  unnecessary  to  consider  them.  While  the  orphans'  home  ap- 
pears to  have  refrained  from  drawing  the  dividends  from  the  bahk- 
mpt  estate,  there  is  no  evidence  of  any  actual  assignment  by  it  of  the 
claim  to  the  United  States  or  that  the  appropriation  of  the  act  of 
Jane  20,  1878,  of  $10,000,  with  the  proviso  (recited  in  the  former  re- 
port) of  conveyance  of  the  property,  of  the  home  to  the  United  States 
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was  accepted  by  the  home,  or  that  anything  was  done  in  accordance 
with  the  terms  of  said  proviso.  The  subsequent  act  of  August  8, 
1882,  was  evidently  a  repeal  of  or  substitute  for  this  proviso. 

The  principal  question  for  determination,  therefore,  seems  to  be 
simply  whether  the  acceptance  of  the  appropriation  made  by  the  act 
of  June  30, 1874,  worked  an  assignment  of  the  claim  of  the  orphans' 
home  to  the  United  States,  or,  in  other  words,  whether  such  an  assign- 
ment was  an  expressed  or  implied  condition  of  the  gift  by  the  United 
States. 

In  the  first  place,  it  is  to  be  observed  that  the  sentence,  "and  the  at- 
torney general  is  hereby  directed  to  inquire  into  the  necessity  for  and 
to  take  any  measures  that  may  be  most  effectual  to  enforce  any  right 
or  claim  which  the  United  States  have  to  this  money  or  any  part  of 
the  same  now  involved  in  the  bankruptcy  of  Henry  D,  Cooke,  or  of 
Jay  Cooke  &Co.,"  is,  if  taken  literally,  inexplicably  obscure  and  with- 
out intelligible  meaning ;  for  the  only  money  mentioned  is  the  money 
then  being  appropriated,  and  how  that  can  be  involved  in  any  bank- 
ruptcy, or  that  there  can  be  any  right  or  claim  of  the  United .  States 
to  be  enforced  with  respect  to  it,  is  utterly  incomprehensible.  It  is 
therefore  very  apparent  that  some  words  necessary  to  give  coherence 
to  the  language  have  been  omitted.  Another  part  of  the  same  statute, 
however,  very  clearly  suggests  what  these  words  are. 

Henry  D.  Cooke,  it  appears,  was  also  treasurer  of  the  reform  school 
of  the  District  of  Columbia,  and  as  such  officer  had  deposited  the 
funds  belonging  to  said  corporation  also  with  Jay  Cooke  &  Co.  To 
supply  the  deficiency  in  this  case  occasioned  by  their  failure,  it  was 
likewise  provided  by  the  act  of  June  30,  1874,  (18  St.  146,)  that  the 
sum  of  $31,772.29  should  be  appropriated  to  reimburse  the  fund  of 
the  reform  school  in  the  District  of  Columbia,  for  work  done  and 
materials  furnished  in  the  erection  and  furnishing  of  the  buildings  and 
grounds  of  the  same ;  and  the  attorney  general  was  also  directed  "to 
take  such  measures  as  should  be  most  effectual  to  enforce  any  right 
or  claim  which  the  United  States  have  to  this  amount  of  money, 
or  any  part  thereof,  now  involved  in  the  bankruptcy  of  Henry  D. 
Cooke,  or  of  Jay  Cooke  &  Co.,  the  same  having  been  in  the  hands  of 
Henry  D.  Cooke  as  treasurer  of  said  reform  school  at  the  time  of  his 
bankruptcy,  and  being  then  moneys  belonging  to  the  United  States, 
and  to  inquire  into  this  loss  of  the  public  moneys  and  ascertain  who 
is  responsible  therefor,  and  institute  such  prosecutions  as  public  jus- 
tice may  require,  and  that  he  report  his  proceedings  therein  to  con- 
gress in  his  next  annual  report."  Interpolating,  therefore,  the  words 
"amount  of"  in  the  sentence  quoted  from  the  section  of  the  orphans' 
home  appropriation,  and  adding  thereto  (in  accordance  with  the  fact) 
"the  same  having  bpen  in  the  hands  of  Henry  D.  Cooke  as  treasurer 
of  said  Soldiers  &  Sailors'  Orphans'  Home,"  remove  all  ambiguity  and 
obscurity  of  expression. 

As  I  assume  that  it  will  not  be  pretended  that  the  mere  gift  to  this 
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eharity,  to  relieve  its  temporary  embarrassment,  caused  by  the  failure 
of  its  bankers,  entitles  the  donor  to  its  claim  against  the  bankers  as  a 
matter  of  right,  (irrespective  of  what  gratitude  might  suggest,)  the  de- 
termination of  the  true  construction  and  purpose  of  this  addendum 
to  the  act  of  appropriation  will  be  decisive  of  the  present  controversy. 
Fortunately,  as  to  the  meaning  of  the  similar  words  in  the  other 
appropriation,  there  is  the  judicial  interpretation  of  the  late  judge  of 
thia  conrt  given  in  the  present  case,  upon  the  presentation  of  the 
question  by  the  direction  of  the  attorney  general  of  the  United  States, 
who,  pursuant  to  the  requirement  of  the  statute,  caused  a  proof  to  be 
made  of  the  moneys  due  the  reform  school  as  a  debt  to  the  United 
States.  In  disallowing  this  proof  (in  an  opinion  filed  February  4, 
1875)  the  court,  GadwaiiAJ}EB,  J.,  said: 

"The  present  purpose  of  tendering  proof  in  the  name  of  the  United  States 
is  manifestly  to  obtaia  a  statutory  preference  to  the  whole  amount  of  the 
debt  in  question  instead  of  a  simple  dividend,  to  which  alone  the  local  cor- 
poration, if  the  creditor,  is  entitled.  I  am  of  opinion  that  the  debt  is  to 
the  local  corporation,  and  is  not  entitled  to  a  preference.  When  the  fund, 
of  which  that  now  claimed  is  the  balance,  was  paid  from  the  treasury  of  the 
United  States  to  the  treasurer  of  the  local  corporation,  it  became  the  money 
of  that  corporation,  which  is  therefore  the  creditor  entitled  to  make  proof." 

No  appeal  was  taken  from  this  decision.  The  local  corporation  sub- 
sequently made  proof  and  appears  to  have  received  all  the  dividends, 
and  no  further  claim  of  any  nature  appears  to  have  been  malde  by  the 
United  States  therefor. 

Now,  while  it  is  true  that  the  present  contention  on  behalf  of  the 
United  States  of  subrogation  to  the  claim  of  the  creditor  for  a  divi- 
dend (and  not  a  preference)  does  not  appear  to  have  been  made  in 
argument  or  passed  upon  by  the  court,  and  therefore  this  opinion 
may  not  be  justly  considered  as  altogether  conclusive  of  the  present 
question,  yet  the  absence  of  suggestion  of  such  a  right  of  the  United 
States,  and  the  subsequent  payment  of  the  dividends  to  the  corpora- 
tion claimant,  show  that  no  other  view  was  entertained  by  the  court, 
or  the  law  officers  of  the  United  States,  than  that  the  whole  object  of 
the  addendum  to  the  act  of  appropriation  was  simply  to  endeavor 
to  secure  a  preference  in  the  distribution  of  the  estate  of  the  bank- 
rupts. Such  a  purpose  was  entirely  consistent  with  the  spirit  of  the 
legislation,  the  relief  of  the,cbarities ;  to  obtain  for  them,  if  possible, 
in  the  name  of  the  United  States,  a  position  in  the  court  of  bank- 
ruptcy, which  in  their  own  names  could  not  be  accorded  to  them. 
To  attribute  to  the  words  used  the  further  purpose  of  endeavoring 
to  obtain  for  the  United  States  reimbursement  for  the  moneys  then 
being  donated,  seems  unwarrantable,  because  an  express  proviso  that 
the  charity  assign  its  claim  to  the  United  States  could  have  been 
readily  added  to  the  provisos  already  annexed  to  the  gift.  That 
there  is  no  such  proviso  is  conclusive  that  such  was  not  the  legisla- 
tive intent.  The  addition  of  it  would  have  rendered  unnecessary  any 
action  by  the  attorney  general,  and  would  indeed  have  been  inconsist- 
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ent  vith  the  olaim  for  a  preference;  for  the  United  States,  as  as- 
signee, could  have  no  greater  right  than  its  assignor.  U,  8.  v.  Bit- 
ford,  8  Pet.  12. 

It  eeems,  therefore,  reasonably  clear  that  upon  the  assumption  that 
because  the  United  States  had  made  large  appropriations  of  money 
to  both  the  orphans'  home  and  the  reform  school,  portions  of  which 
moneys  were  on  deposit  with  the  bankrupts  at  the  time  of  theit  fail- 
ure, it  was  supposed  that  possibly  a  claim  might  be  sustained  against 
their  estate,  as  if  the  money  had  been  deposited  by  the  United  States 
directly,  and  a  priority  in  distribution  be  thus  obtained.  Congress, 
therefore,  when  making  an  appropriation  to  supply  the  loss  by  the  in- 
solvency, thought  expedient  to  direct  the  attorney  general  to  consider 
this  view  of  the  matter  and  endeavor  to  enforce  it  by  appropriate  ac- 
tion. Greater  prominence  was  probably  given  to  the  case  of  the  re- 
form school,  as  appears  from  the  greater  particularity  of  specifica- 
tion of  its  supposed  right  in  this  respect,  because  it  seemed  to  gather 
additional  support  from  the  fact  that  the  reform  school  was  an  aux- 
iliary to  the  administration  of  justice  in  the  District  of  Columbia,  was 
wholly  supported  by  congressional  grant,  and  was  under  direct  govern- 
mental supervision ;  but  by  a  suggestion  of  the  right  of  the  United 
States  in  either  case  it  was  not  intended  to  stipulate  for  any  return 
for  the  gift  then  made,  and  no  such  condition,  it  is  respectfully  sub- 
mitted, can  be  found  either  by  actual  expression  or  implication  in 
the  act  of  appropriation. 

The  register  therefore  recommends  that  the  prayers  of  the  petition 
of  the  Garfield  Memorial  Hospital  be  granted,  and  that  the  costs  of 
the  present  proceedings  be  paid  by  the  trustee  of  the  estate  of  Jay 
Cooke  &  Co.,  out  of  the  dividends  upon  the  claim  of  the  National 
Soldiers'  &  Sailors'  Orphans'  Home. 

The  United  States  excepted  to  this  report. 

J.  K.  Valentine,  Dist.  Atty.,  and  Henry  P.  Brown,  Asst.  Dist.  Aity., 
for  the  United  States. 

L.  W.  Barringcr  and  Reginald  Fendall,  for  Garfield  Memorial  Hos- 
pital. 

BuTiiBB,  J.    Exceptions  dismissed  and  report  affirmed 


In  re  Jessup,  Bankrupt. 

{Dittriet  Court,  8.  D.  Nea  York.    Januaiy  10, 1884.) 

1.  BAmnmPTCT— DiacHAKGE— Skctiok  5110,  subd.  2. 

Where  8  bankrupt,  after  bis  adjudication,  but  before  tbe  aDpointment  of  an 
assignee,  gold  a  piano  which  he  had  included  in  his  schedules  of  property,  re- 
ceived the  proceeds,  and  paid  them  from  time  to  time  in  part  for  fees  to  his 
attorneys  for  use  in  the  bankruptcy  proceedings,  held,  this  act  was  in  viola- 
tion of  subdivision  2,  \  SllO,  Rev.  St.,  and  forfeited  his  right  to  discharge. 
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2.  Bakr— Salr  of  Pbopbbtt  apfbb  Pbtitton  fiuro. 

The  bankrapt,  after  filing  his  petition,  has  no  right  to  sell  any  of  his  prop- 
erty even  to  raise  money  to  pay  lawful  fees. 

Bankrapt's  Discharge. 

J.  W.  Culver,  for  the  bankmpt. 

P.  d  D.  MitcheU,  for  opposing  creditors. 

Brown,  J.  The  only  objection  which  is  available  to  the  opposing 
creditors  is  that  in  relation  to  the  sale  by  the  bankrupt  of  a  piano 
belonging  to  him  at  the  time  of  his  petition  in  bankruptcy,  and  in- 
slnded  in  the  schedules  filed  by  him.  The  exact  date  of  the  sale  is 
not  in  proof;  but  as  the  bankrapt  has  failed  to  show  that  the  sale  of 
it  was  prior  to  his  petition,  and  as  it  is  included  in  the  schedules 
filed  by  him,  it  must  be  assumed  to  have  been  made  after  the  filing 
of  his  petition  and  schedules  in  1877.  Section  5110,  subd.  2,  pro- 
vides that  "a  discharge  shall  not  be  granted  if  the  bankrupt  baa 
been  guilty  of  any  fraud  or  negligence  *  *  *  in  the  delivery  to 
the  assignee  of  the  property  belonging  to  him  at  the  time  of  the 
presentation  of  his  petition  and  inventory,  except  such  as  he  is  per- 
mitted to  retain  under  the  provisions  of  this  title,  or  if  he  has  caused, 
permitted,  or  suffered  any  loss,  waste,  or  destruction  thereof. "  The 
piano  was  not  an  article  which  the  law  authorized  the  bankrupt  to 
retain.  He  sold  it  to  the  Ghickerings,  according  to  his  own  testi- 
mony, for  about  "$240  or  $250 — ,might  have  been  $200."  He  says 
he  applied  the  proceeds  to  pay  for  "legal  proceedings  in  this  bank- 
ruptcy proceeding;"  that  he  paid  it  to  his  attorneys.  "Question.  All 
that  you  got  for  the  piano?  Answer.  I  don't  recollect,  as  I  paid  by 
installments, — sometimes  one  amount,  sometimes  another,  as  the 
ease  demanded."  The  evidence  of  one  of  his  attorneys  shows  vari- 
ous payments  to  the  register,  clerk,  and  marshal  during  the  pend- 
ency of  the  bankruptcy  proceedings,  amounting  altogether  to  about 
$150. 

The  sale  of  the  piano  by  the  bankrupt  after  the  filing  of  his  peti- 
tion was  a  plain  violation  of  subdivision  2  of  section  5110.  It  makes 
no  difference  whether  the  sale  was  before  the  appointment  of  the  as- 
signee or  after.  Before  the  appointment  of  an  assignee  the  bank- 
rupt was  himself  a  trustee  in  respect  of  his  property  for  the  benefit 
of  his  creditors ;  he  was  bound  to  preserve  it  for  delivery  to  the  as- 
signee when  appointed.  March  v.  Heaton,  1  Low.  278 ;  In  re  Stead- 
man,  8  N.  B.  E.  319.  The  resolution  for  a  composition  not  having 
been  presented  to  the  court  for  approval  for  a  long  period,  the  delay 
of  the  bankrupt  in  this  respect,  -as  well  as  his  acts  in  the  mean  time, 
-were  entirely  at  his  own  risk.  When,  in  1883,  after  slumbering 
nearly  six  years,  the  composition  proceedings  were  revived,  presented 
to  the  eonrt,  disapproved,  and  set  aside,  and  an  assignee  appointed, 
this  revival  of  the  old  proceedings  could  not  be  available  for  the 
bankrupt's  discharge,  except  on  the  condition  that  his  acts  in  the 
mean  time  had  not  violated  any  of  the  provisions  of  section  5110. 
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lEven  if  the  sale  of  the  piano,  or  of  other  property,  after  filing  his  pe- 
tition and  schedules,  for  the  purpose  of  defraying  expenses  of  bank- 
ruptcy proceedings,  could  in  any  case  be  justified,  the  explanation  in 
this  case  is  not  sufficient,  since  it  .does  not  cover  the  whole  proceeds, 
taking  as  it  stands  every  word  of  the  testimony  given  by  the  bank- 
rupt and  his  attorney  on  that  sobjeot.  While  a  portion  of  the  ex- 
penses testified  to  might  doubtless  have  been  allowed  out  of  the  pro- 
ceeds of  the  estate,  it  does  not  appear  that  this  would  apply  to  all  or 
even  the  major  part  of  the  expenses  testified  to.  It  is  plain,  also, 
from  the  bankrupt's  testimony,  that  there  wsis  no  specific  application 
of  the  proceeds  of  the  piano  to  these  expenses;  bat  that,  having  got 
from  $200  to  $250  by  this  sale  in  1877,  he  aften^ards,  as  the  pro- 
ceedings in  bankruptcy  required, — most  of  which  have  been  within  a 
year  past, — paid  to  his  attorneys  such  sums  as  they  demanded.  I 
would  not  intimate,  however,  that  a  bankrupt,  after  having  filed  his 
petition  and  schedule,  may  dispose  of  his  property  even  for  the  pay- 
ment of  bankruptcy  fees.  Such  a  oourse  is  incompatible  with  the 
rights  of  the  assignee,  would  be  liable  to  manifest  abuses,  would  raise 
embarrassing  questions  concerning  the  manner  and  bona  fides  ot  such 
sales  and  the  disposition  of  the  proceeds,  and  is,  I  think,  wholly  in- 
admissible ;  and  it  is,  also,  so  far  as  I  have  found,  wholly  unsupported 
by  any  authority.  The  provisions  above  quoted  very  plainly  forbid 
any  such  disposition  by  the  bankrupt,  and  make  it  his  duty  to  turn 
over  all  the  propei-ty  belonging  to  him  at  the  time  of  the  presenta- 
tion of  his  petition  and  inventory  to  his  assignee,  unless  that  is  su- 
perseded by  a  composition  approved  by  the  court.  The  advice  of 
counsel  is,  in  such  a  case,  no  defense ; .  nor  is  the  absence  of  a  fraud- 
ulent intent  material.  The  statute  declares  the  "discharge  shall  not 
be  granted  if  he  has  been  negligent  in  such  delivery,  or  has  caused  or 
suffered  any  less  or  waste  of  his  property. "  I  must  hold  his  acts  in 
regard  to  the  sale  of  the  piano  unauthorized  and  unlawful,  and  such 
as  section  5110  visits  with  a  denial  of  his  discharge.  In  re  Finn,  8 
N.  B.  R.  625 ;  In  re  Thompson,  13  N.  B.  R.  300. 
The  discharge  cannot,  therefore,  be  granted. 


Helleb  and  another  v.  Baveb  and  others.' 

{Oircvit  Court,  O.  D.  Miitouri.    January  7, 1884. 

Patent  for  Phocebs— InpRmoEMENT. 

Where  a  patent  process  consists  of  a  number  of  steps,  all  well  known  except 
the  fiigt  and  last,  the  use  of  all  except  the  first  and  last  steps  will  not  infringe 
the  patent. 

(Reported  by  BenJ.  F.  Rex,  Esq.,  of  the  St.  Loall  bar. 
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In  Equity. 

M.  McKeag  for  plaintiffs. 

E,  J.  O'Brien  for  defendants. 

Tbeat,  J.  This  is  a  suit  for  an  alleged  infringement  of  plaintiffs' 
rights  under  patent  No.  164,858.  The  patent  is  for  a  process  "in- 
tended for  all  oil-finished  work  when  it  is  desired  to  represent  a  rich 
veneering,  or  imitation  of  wood."  The  successive  steps  of  the  pro- 
cess are  enumerated  in  the  claim  and  set  out  in  the  specifications. 
There  is  nothing  new  in  the  pigments  used,  nor  in  their  mixtures 
with  oil.  Such  mixtures  were  known  long  before  the  patent  was 
issued, — not  only  in  oil,  but  also  in  water  and  beer.  Nor  was  there 
anything  new  in  the  use  of  a  crumpled  cloth,  for  the  manipulation 
mentioned,  to  work  out  the  blending  of  colors,  so  as  to  imitate  differ- 
ent kinds  of  woods.  The  patent  contains  no  disclaimers,  and  there- 
fore it  is  somewhat  vague  in  its  termi^.  A  proper  construction,  how- 
ever, shows  clearly  enough  that  it  is  for  a  process  for  enameling 
wood,  consisting  essentially  of  successive  steps  to  be  taken  in  the  use 
of  various  pigments,  etc.,  as  described;  each  of  which  steps  is  an 
essential  part  of  the  process  itself. 

It  appears  from  the  evidence  that  the  defendants  did  not  use  either 
the  first  or  last  of  the  steps  named,  and  it  is  doubtful  whether  the 
plaintiffs  have  ever  used  either  of  them.  The  other  steps  were  well 
known,  and  bad  long  been  in  use,  and  no  patent  therefor  would  have 
been  grantable.  If  the  addition  of  the  first  and  last  steps  enumer- 
ated made  a  new  process  within  the  purview  of  the  patent  law,  it  is 
obvious  that  there  could  be  no  infringement  unless  those  were  used. 
It  is  doubtful  whether  the  patent  is  not  void  for  want  of  novelty,  but 
it  is  not  necessary  to  decide,  that  question.  It  is  clear  that  ho  in- 
fringement has  been  proved. 

The  bill  will  be  dismissed,  with  costs. 


United  States  Daiby  Go.  and  others  v.  Smith. 

{Oireuit  Cowl, .?.  D.  New  York.    August  4, 1880.) 

Patents  job  Ihtentioss— Patent  No.  146,012— Motion  fob  Injunction  Db- 

HIBD. 

Blatchford,  J.  Patent  No.  146,012  seems  to  make  the  use  of  the 
ndder  necessary  in  divisions  6  and  7  of  the  specification,  in  obtain- 
ing from  margarine  the  resulting  material.  There  is  no  suggestion 
that  it  may  be  dispensed  with,  or  that  any  good  result  can  be  ob- 
tained without  using  it.  In  the  reissue  the  udder  is  omitted  in  the 
description,  and  in  claims  5  and  6,  and  then  it  is  stated  that  the  use 
is  "expedient. "  If  the  use  of  the  word  "expedient"  brings  in  the  ud- 
v.l  9,no.2— 7 
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der  as  parts  of  claims  5  and  6,  the  defendant  does  not  infringe.  If 
the  nse  of  the  adder  is  no  part  of  those  claims,  then  the  reissae,  as  to 
those  claims,  claims  inventions  not  suggested  or  indicated  in  No. 
146,012,  and  is  invalid.  It  may  be  that  the  proofs  for  final  hearing 
may  put  the  case  in  a  different  aspect,  but,  as  the  case  now  stands, 
the  foregoing  considerations  are  sufficient  to  require  that  the  motion 
for  injunction  be  denied.  The  same  disposition  is  made  of  the  mo- 
tions as  to  Flagg  and  Boker. 


BoEMEB  V.  Newman  and  others. 
(CHreuit  Oowt,  D.  New  Jertey.    December  22, 1883.) 

L  Patents  fob  Invention— Injunction— Contempt. 

Where  defendants  have  consented  to  a  decree  that  a  patent  is  valid,  and  an 
injunction  restraining  them  from  using  the  mechanism  which  it  embraces, 
they  must  obey  the  writ  until  it  is  dissolved,  and  cannot,  in  a  proceeding  for 
contempt,  assail  the  validity  of  the  patent. 

a,  Bame;— Agreement  between  Pakties— Evidence — Decree  Reopened. 

As  the  evidence  in  this  case  is  conflicting,  and  leaves  the  question  as  to 
whether  complainant  allowed  defendants  the  privilege  of  using  the  fastening 
claimed  to  infringe  his  patent,  the  rule  to  show  cause  why  they  should  not  be 
attached  for  contempt  should  not  be  made  absolute,  but  the  decree  pro  eonfet»o 
should  be  reopened,  the  release  of  damages  canceled,  and  the  case  proceed  to 
final  hearing. 

On  Attachment  for  Contempt. 

Brwien  dt  Betta,  for  the  motion. 

A.  Q.  Keasbey  dt  Sons,  contra. 

Nixon,  J.  This  is  a  motion  for  attachment  for  contempt  against 
the  defendants  for  violating  an  injunction.  The  petitioner  brought 
an  action  in  this  court  against  the  defendants  for  the  infringement  of 
letters  patent  No.  195,  238.  No  answer  was  filed.  A  decree  pro  eon. 
was  entered,  and  an  injunction  was  issued  restraining  the  defendants 
from  any  further  infringement  of  said  letters  patent.  The  allegation 
of  the  petition  is  that  the  injunction  has  been  violated.  The  defend- 
ants set  up  three  grounds  of  defense :  (1)  That  the  complainant's 
patent  is  void;  (2)  that  before  the  decree  pro  con.  was  taken  the 
complainant  conceded  to  the  defendants  the  right  to  use  the  fastening 
which  is  now  complained  of;  and,  (8)  that  there  has  been  no  in- 
fringement. 

1 .  With  regard  to  the  first  defense,  it  is  only  necessary  to  say  that 
the  defendants  are  not  allowed  in  this  proceeding  to  assail  the  validity 
of  the  patent  on  which  the  injunction  has  been  issued.  They  con- 
sented to  the  decree  that  the  patent  was  valid,  and  to  the  injunction 
restraining  them  from  using  dibe  mechanism  which  it  embraced,  and 
they  must  obey  the  order  of  the  writ  until  it  is  dissolved.  Phillips  v. 
City  of  Detroit,  16  0.  G.  627. 
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3.  The  balk  of  the  testimony  has  been  directed  to  the  second 
point,  to-wit,  whether  the  complainant  agreed  with  the  defendants 
that  the  mannfactare  and  use  of  a  certain  fastening,  marked  in  this 
proceeding  Exhibit  A,  wonld  be  regarded  by  the  complainant  as  a 
-delation  of  the  injunction.  There  is  no  donbt  that  the  manufacture 
complained  of,  and  which  is  alleged  to  be  a  violation,  no  more  nearly 
resembles  the  invention  claimed  by  the  complainant's  patent  than 
does  Exhibit  A ;  and  if  the  testimony  shows  that  at  the  time  of  agree- 
ing to  the  decree  it  was  understood  between  the  parties  that  Exhibit 
A  was  not  an  infringement,  the  complainant  should  not  be  allowed, 
on  this  motion  for  contempt,  to  stop  its  manufacture  and  use.  The 
testimony  is  conflicting.  The  complainant  denies  that  there  was 
any  admission  made  or  license  granted  for  the  use  of  Exhibit  A,  and 
the  defendants  produce  several  witnesses  who  are  sworn  to  prove  it. 
It  is  difficult  to  determine  where  the  truth  lies,  and  it  is  charitablf 
to  hope  that  there  was  an  honest  misunderstanding  between  them. 
At  the  time  that  the  decree  pro  con.  was  allowed  against  the  defend- 
ants, the  complainant  signed  a  paper  releasing  them  from  all  claims 
for  damages  and  profits.  Possibly  both  parties  were  acting  under  a 
misapprehension,  and  the  best  solution  of  the  case,  in  my  judgment, 
is  for  both  to  agree  that  the  decree  should  be  opened,  the  release  of. 
damages  canceled,  and  the  suit  proceed  to  a  final  hearing. 

At  all  events,  I  am  not  willing,  on  the  evidence  taken,  to  make  the 
rule  to  show  cause  why  the  defendants  should  not  be  attached  for 
contempt  absolute.  The  same  is  discharged,  but,  under  the  circum- 
stances, without  costs. 


Davis  v.  Fbedebioks. 

[Oireuit  Oour',  .?.  I).  New  York.    January  2, 1384.) 

Patbnts  fob  Inventions— PATBNTABn.iTT. 

Letters  patent  No.  S4,P03,  granted  to  Thomas  B.  Davis,  on  December  6, 
1868,  for  an  improvement  in  scoops,  held  to  embody  a  patentable  Invention. 

BAXB — CALCUIiATION  AND   EXPERIMKNT  CONTHABTED  WITH  MkCHANTOAI,  SkIIX. 

A  refult  wiiich  required  calculation  and  experiment  beyond  mechanical  skill 
and  good  workmanship  is  entitled  to  be  classed  as  inventive.  A  new  thing 
produced,  better  for  some  purposes  than  had  been  produced  before,  although  it 
appears  easy  of  accomplishment  when  seen,  is  such  success  as  is  within  the 
benefits  of  the  patent  law. 
Sake— PiTBiiic  Ubb. 

Where  an  inventor  gives  another  an  article  embodying  his  Invention,  and, 
without  his  knowledge  or  consent,  it  is  shown  to  others,  who  manufacture  and 
•ell  the  same  for  two  years  prior  to  an  application  for  a  patent,  this  will  not 
constitute  a  public  use  within  the  meauing  of  the  acts  of  1836  and  1839,  and 
render  the  patent  void 

In  Equity. 
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Andrew  J.  Todd,  for  orator. 

Charles  F.  Moody,  for  defendant. 

Wheelee,  J.  This  suit  is  brought  npon  a  patent  granted  to  the 
orator,  numbered  ^4,803,  dated  December  6,  1868,  for  an  improve- 
ment in  scoops.  The  defenses  relied  upon  are  want  of  invention,  and 
prior  public  use.  The  orator  appears  to  have  made  the  invention  in 
the  fall  of  1865,  and.  to  have  made  application  for  the  patent  Xxme 
6,  1868.  The  first  scoops,  so  far  as  shown,  were  struck  up  by  ham- 
mering, in  one  piece,  except  the  handle.  Then  tliey  were  made  of 
sheet-metal,  cut  into  shape  in  one  piece,  bent  up,  and  fastened  at  the 
joints,  ready  for  the  handle.  They  had  oval  surfaces,  and  would  not 
rest  firmly  and  hold  their  contents  securely  when  set  down.  The 
orator's  scoop  was  made  from  one  piece  of  sheet-metal,  cut  into  such 
peculiar  shape  that  when  bent  up  and  fastened  it  had  a  flat  surface 
on  which  it  would  rest  when  set  down,  full  or  partly  full,  so  as  to  bold 
the  contents  securely;  and  the  acting  parts  were  well  shaped  and 
strengthened  in  making  them  of  this  form.  To  fix  upon  the  neces- 
sary pattern  for  the  sheet-metal  to  produce  this  result  must  have  re- 
quired calculation  and  experiment  beyond  the  practice  of  mere  me- 
chanical skill  and  good  workmanship.  It  seems  to  be  entitled  to  be 
classed  as  inventive.  A  new  thing  was  produced,  better  for  some  pur- 
poses than  bad  been  produced  before,  although  many  skilled  workmen 
had  been  practicing  the  making  of  those  known  before,  and  making 
as  good  as  they  could  without  reaching  this.  He  hit  upon  this  while 
no  one  else  did,  although  it  appears  to  be  easy  of  accomplishment 
when  seen.  This  success  seems  to  be  within  the  benefits  of  the  pat- 
ent law. 

From  the  evidence  it  appears  that  the  orator  showed  his  invention 
to  one  Eay,  and  gave  him  a  scoop  embodying  it,  and  afterwards  an- 
other at  his  request,  but  not  to  sell.  Without  the  orator's  knowledge 
he  gave  them  to  others,  who  commenced  making  them  for  sale,  so  that 
they  were  in  public  use  and  on  sale,  but  without  his  consent  or  al- 
lowance, more  than  two  years  prior  to  his  application.  It  is  not  con- 
sidered that  this  being  in  public  use  and  on  sale  without  the  consent 
or  allowance  of  the  inventor  invalidates  the  patent,  under  the  acts  of 
1836  and  1839,  by  force  of  which  it  was  granted,  and  by  the  con- 
struction of  which  its  validity  is  to  be  determined.  Campbell  v. 
Mayor,  etc.,  of  Neic  York,  9  Fed.  Rep.  500.  The  case  of  Shaw  v. 
Cooper,  7  Pet.  292,  cited  for  the  defendant  upon  this  point,  arose 
under  the  act  of  1800,  (2  St.  at  Large,  37,)  in  which  it  was  provided 
that  every  patent  which  should  be  obtained  pursuant  to  that  act  for 
any  invention,  art,  or  discovery  which  it  should  afterwards  appear 
had  been  known  or  used  previous  to  the  application,  should  be  utterly 
void,  and  is  not  an  authority  upon  this  question.  In  Egbert  v.  Lipp- 
mann,  104  U.  S.  333,  the  language  of  the  opinion  of  the  majority  of 
the  court,  as  well  as  that  of  Mr.  Justice  Miller,  dissenting,  seems  to 
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• 

favor  the  view  that  consent  or  allowance  of  the  inventor  is  necessary 
to  invalidate  the  patent  ander  these  acts,  although  this  question  was 
expressly  left  open. 

Let  there  be  a  decree  for  the  orator,  with  costs. 


The  Titania.    (Two  Cases.) 
(DisMet  Court,  S.  D.  New  York.    December  29, 1883.) 

1.  Shippikg — Lex  Loci. 

On  a  shipment  of  goodg.in  England,  upon  an  EnglUh  vessel,  on  an  ordinary 
bill  of  lading,  the  liability  of  the  vessel  is  to  be  determined  according  to  the 
law  of  the  place  of  shipment,  as  the  law  of  the  flag. 

2.  Biuis — Ikbdkasoe — Bnxs  of  LADisa — Ezobftion— Damaqb  that  Mat  bs  In- 

BUBED  AOAraST, 

A  clause  in  a  bill  of  lading  that  the  ship-owner  shall  "  not  be  liable  for  any 
damage  to  goods  capable  of  being  covered  by  insurance,"  held,  to  refer  only  to 
insurance  obtainable  of  the  ordinary  insurance  companies,  in  the  usual  course 
of  business,  or  on  special  application,  and  not  to  insurance  which  might  possi- 
bly be  obtained  in  special  or  peculiar  insurance  associations,  and  thus  con- 
strued, was  a  valid  exception. 

3.  BAikE — Stowage — Injury  to  Goods. 

Where  goods  in  one  of  the  compartments  of  the  steamer  T.  were  Injured  by 
a  spare  propeller  which  was  stowed  and  fastened  in  the  same  compartment, 
and  on  the  T.'s  sixth  voyage  broke  loose  during  a  severe  gale,  and,  in  being 
tossed  about,  broke  through  the  sides  of  the  ship,  whereby  water  was  taken 
aboard,  htid,  that  the  damage  thus  caused  was  a  damage  by  a  "  peril  of  the 
seas,"  and  within  the  exceptions  of  the  bill  of  lading,  it  being  found  that  the 
propeller  was  properly  stowed. 

4.  Same— Sbawobthinesb. 

Proper  stowage  of  articles  which,  on  pecoming  loose,  m&y  imperil  the  safety 
of  the  ship,  is  one  of  the  elements  of  seaworthiness. 

5.  Same— AvoiDiNO  Damage— Nbqi,iqknce. 

Where  the  damage  might  have  been  avoided  by  the  use  of  ordinary  care  and 
diligence  on  the  part  of  the  ship,  the  insurers  are  not  liable;  the  negligence, 
and  not  the  perils  of  the  seas,  is  then  considered  the  proximate  cause  of  the  loss. 

6.  Sake — Customs  and  Usasb. 

The  seaworthines,s  of  a  vessel  is  to  be  determined  with  reference  to  the  cus- 
toms and  usages  of  the  port  or  country  from  which  the  vessel  sails,  the  existing 
state  of  knowledge  and  experience,  and  the  judgment  of  prudent  and  compe- 
tent persons  versed  in  such  matters.  If,  judged  by  this  standard,  the  ship  is 
found  in  all  respects  to  have  been  reasonanly  fit  for  the  contemplated  voyage, 
the  warranty  of  seaworthiness  is  complied  with,  and  no  negligence  is  legally 
attributable  to  the  ship,  or  her  owners. 

7.  Same — Shif-Owitkrb'  Liability. 

Though  ship-owners  are  liable  for  latent  defects,  this  principle  does  not  af- 
fect the  seaworthiness  of  the  vessel  where,  if  all  the  facts  were  known  at  the 
time  she  sails,  she  would  still  be  regarded  by  competent  persons  as  reasonabi) 
fit  for  the  voyage,  according  to  the  existing  knowledge  and  usages. 

8.  Same — Proper  Stowage. 

Stowage,  according  to  custom  and  nsage,  and  the  best  judgment  of  experi- 
enced persons,  is  sufficient  to  protect  the  ship  from  the  charge  of  negligence, 
as  against  insurers. 

9.  Same— Case  Stated. 

Upon  the  facts  in  this  case,  held,  that  the  spare  propeller  was  sufficiently 
glowed,  according  to  such  knowledge  and  judgment:  that  the  vessel  was  seu- 
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worthy  at  the  time  she  sailed ;  that  the  injury  to  the  goods  could  be  covered 
by  an  ordinary  pel  icy  of  insurance ;  and  that  the  libelants  could  not,  theretore, 
recover  of  the  ship  or  her  owners  for  the  damage  in  question. 

The  libels  in  these  two  oases  were  filed  to  recover  damages  for  in- 
juries to  merchandise,  oonsisting  of  burlaps  and  paper  stock,  dur- 
ing the  voyage  of  the  steamship  Titania  from  Dundee  to  New  Tork, 
through  the  spare  propeller  becoming  unfastened  and  being  tossed 
from  side  to  side  in  the  ship  in  the  compartment  where  these  goods 
were  8t9wed.  The  Titania  was  a  steamship  belonging  to  the  Bed 
Cross  line  of  steamers,  plying  between  Dundee  and  New  York.  The 
goods  were,  shipped  on  the  ninth  of  October;  the  vessel  sailed  from 
Dundee  on  the  11th.  On  the  forenoon  of  Saturday,  the  22d,  when 
about  two  days  oS  from  Halifax,  she  encountered  a  "hard  gale  and 
very  heavy  sea,  and  the  ship  labored  heavily,  the  ship  lurching  at 
times  35  degrees,"  according  to  the  statement  in  the  log.  The 
gale  increased  throughout  the  day,  the  ship  rolling  fearfully.  At  half 
past  9  in  the  evening,  it  being  found  that  the  ship  was  making  water, 
an  examination  was  made,  and  the  spare  propeller  between  decks 
was  found  to  be  adrift,  and  that  it  had  knocked  holes  through  the  iron 
plates  on  each  side  of  the  ship  in  that  compartment;  and  parts  of 
the  cargo  and  dunnage  were  afloat  in  the  water  taken  in  through  these 
holes.  The  Titania  thereupon  put  into  Halifax,  accompanied  by  an- 
other vessel,  where  she  arrived  on  the  morning  of  the  25th ;  after  re- 
pairs she  proceeded  to  New  Tork,  which  she  reached  on  the  second 
of  November.  The  Titania  was  a  steamer  of  about  1000  tons,  and  her 
building  was  completed  in  May,  1880.  This  was  her  sixth  trip  across 
the  Atlantic.  The  spare  propeller,  weighing  from  four  to  five  tons, 
was  put  between-decks  near  t^e  mainmast,  and  secured  by  chains 
carried  through  the  boss  at  the  axis  of  the  propeller,  and  fastened  to 
four  ring  bolts,  secured  to  iron  plates,  which  were  riveted  through  the 
iron  deck,  one  between  each  blade  of  the  propeller,  with  wooden 
chocks  near  the  ends  of  the  blades. 

A  good  deal  of  evidence  was  given  on  the  part  of  the  claimants 
tending  to  show  that  it  was  customary  for  steamers  to  carry  a  spare 
propeller,  and  that  this  one  was  fastened  in  one  of  the  most  approved 
modes,  and  in  the  usual  manner,  with  the  best  material,  and  in  strict 
accordance  with  Lloyd's  rules,  special  survey,  and  believed  sufficient 
by  persons  having  very  large  experience  in  fastening  and  securing 
such  propellers.  Before  leaving  Dundee  on  the  last  trip,  the  chief 
officer,  as  he  testified,  examined  the  fastening  of  the  propeller  care- 
iully, 'feeling  each  turn  of  the  chain,  and  found  it  taut  and  tight,  as 
on  the  previous  voyages.  After  the  accident  the  chain  was  found  in 
pieces ;  one  of  the  ring-bolts  broken,  and  one  of  the  plates  torn  and 
rent ;  the  rivets  were  out  of  their  holes ;  but  the  margin  of  the  holes 
did  not  present  the  appearance  of  the  bolts  having  been  drawn  out 
through  them.  The  chains  had  been  made  taut  by  wooden  wedges, 
driven  between  the  top  of  the  boss  and  the  chains  above,  near  where 
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the  chains  pass  down  through  the  holes  in  the  center  of  the  boss. 
The  bill  of  lading  contained  the  usual  exception  of  injury  through 
"perils  of  the  sea,"  and  varioas  other  special  clauses,  among  which  it 
was  provided  that  the  ship-owner  is  "not  to  be  liable  for  any  damage 
to  any  goods  which  is  capable  of  being  covered  by  insurance. " 

The  libelants  contended  that  the  vessel  was  unseaworthy,  when  she 
sailed,  through  the  insufficient  fastening  of  the  propeller.  The  defects 
alleged  were,  chains  of  insufficient  size;  an  insufficient  number  of  riv- 
ets fastening  the  plates  to  the  deck;  that  the  deck  beneath  was  not 
strengthened ;  that  the  chocks  were  not  bolted  to  the  deck ;  but,  most 
important  of  all,  that  the  wedges'which  were  used  for  tightening  were 
of  yellow  pine,  and  too  small  in  size.  Through  the  loosening  of  these 
wedges,  as  it  was  sormised  by  the  libelants,  some  play  was  probably 
first  afforded  for  the  motion  of  the  propeller,  and  after  that,  in  the 
heavy  rolling  of  the  ship,  breaking  loose  naturally  and  inevitably  fol- 
lowed. There  was  no  evidence,  however,  to  show  what  first  gave 
way,  or  in  what  particular  manner  the  propeller  broke  loose.  The 
Titania  on  this  voyage  was  very  Ught,  and  in  consequence  rolled 
more  than  she  otherwise  would  in  the  heavy  seas.  The  claimants 
contend  that  the  ship  was  in  all  respects  seaworthy;  that  the  fasten- 
ings of  her  propeller  were  in  all  respects  proper  and  sufficient ;  and 
that  the  accident  was  properly  to  be  ascribed  to  the  perils  of  the 
seas;  and  also  that  the  loss  in  question  was  subject  to,  the  special 
exception  above  referred  to,  because  it  was  capable  of  being  covered 
by  insurance. 

Treadwell  Cleveland,  for -libelants.  ' 

Goodrich,  Deady  d  Piatt,  for  claimants. 

Bbown,  J.  The  bills  of  lading  in  these  cases  contain  numerous 
exceptions  from  liability  on  the  part  of  the  ship-owner,  only  two  of 
which  seem  applicable  to  this  case,  namely,  the  general  exception  of 
"perils  of  the  seas,"  and  the  special  exception  that  "the  ship-owner  is 
not  to  be  liable  for  any  damage  to  any  goods  which  is  capable  of  being 
covered  by  insurance."  If  the  breaking  loos«  of  the  propeller  and 
the  consequent  damages  to,  the  goods  arose  through  negligence  in  the 
proper  stowage  or  fastening  the  propeller,  then  it  cannot  be  covered 
by  either  of  these  exceptions.  The  shipment  being  made  in  England, 
and  on  an  English  vessel,  the  law  of  the  flag  governs.  Lhyd  v.  Gui- 
bert,  L.  R.  1  Q.  B.  115;  Chartered,  etc.,  v.  Netherlands,  9  Q.  B.  Div. 
118;  10  Q.  B.  Div.  521;  The  Gaetano  d  Maria,  7  Prob.  Div.  137; 
Woodleyy.  Mitchell,  11  Q.  B.  Div.  51.  But  although,  under  the  Eng- 
lish decisions,  it  seems  to  be  settled  that  ship-owners  may  exempt 
themselves  from  damages  caused  even  by  their  own  negligence,  pro- 
vided this  intention  be  unequivocally  expressed,  (Macl.  Ship.  409, 
note;  Chartered  Mercantile,  etc.,  v.  Netherlands,  etc.,  9  Q.  B.Div.  118, 
123;  10  Q.  B.  Div.  521;  Steel  v.  State  Line,  etc.,  8  App.  Cas.  88;) 
yet  such  causes  of  special  exemption,  being  inserted  for  the  benefit  of 
the  ship-owner,  are  construed  most  favorably  to  the  shipper  and  most 
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strongly  against  the  ship-owner,  and  will  not  be  held  to  embrace  the 
latter's  own  negligence,  unless  that  be  specially  excepted  in  connection 
with  the  actual  cause  of  the  loss.  Macl.  409,  509,  510;  Hayn  v.  Cvlli- 
ford,  3  C;  P.  Div.  410;  4  C.  P.  Div,  182;  Taylvr  v.  Liverpool,  etc.,  9 
Q.  B.  549. 

The  clause  in  relation  to  insurance  cannot  reasonably  be  con- 
strued as  intended  to  mean  any  possible  insurance,  in  any  possible 
company,  and  upon  any  possible  premium.  It  must  be  held  to  refer 
only  to  insurance  which  might  be  obtained  in  the  usual  course  of 
business  from  the  ordinary  insurance  companies,  either  in  the  usual 
form,  or  in  the  customary  mode  of  business,  on  special  application. 
The.  evidence  on  the  part  of  the  libelant  shows,  however,  that  no  in> 
surance  against  negligent  stowage  of  the  propeller  could  be  obtained 
in  any  ordinary  insurance  company  either  in  the  usual  course  of  busi- 
ness or  on  special  application.  On  cross-examination  one  of  the 
witnesses  stated  that  he  had  heard  of  companies  or  associations  in 
England  that  insured  against  everything;  but  he  did  not  know  of  any 
such  company,  and  he  had  never  seen  any  such  policy.  An  associa- 
tion somewhat  like  that,  with  the  terms  of  the  mutual  obligations  of 
its  members,  appears  in  the  case  of  Good  v.  London  Steam-ship  Ownerg' 
Mut.  Prot.  Ats'n,  L.  R.  6  C.  P.  563.  The  defendants,  however,  gave 
no  further  evidence  in  regard  to  such  associations,  and  it  seems  clear 
to  me,  even  if  their  existence  had  been  proved,  that  possible  insur- 
ance or  indemnity  in  such  mutual  protective  associations,  with  their 
peculiar  terms  and  conditions,  is  not  to  be  construed  as  the  insurance 
referred  to  in  this  clause  of  the  bill  of  lading.  I  see  no  reason,  how- 
ever, for  not  regarding  the  clause  as  valid,  construed  as  referring 
only  to  insurance  which  might  be  effected  in  the  ordinary  course  of 
insurance  business.  Thus  construed,  it  exempts  the  ship-owners 
from  loss  which  might  be  thus  insured  against,  and  which  might  be 
recovered  of  the  insurers,  if  not  directly  caused  by  negligence  on  the 
part  of  the  ship. 

The  question  in  thiff  case  is,  therefore,  practically,  a  question  be- 
tween the  ship-owners  and  the  insurers.;  for  if  the  libelant  under  this 
restrictive  clause  did  not  obtain  insurance,  it  was  his  own  fault,  and 
the  liability  of  the  ship-owners  is  not  increased.  And  the  question 
is,  whether  the  injury  to  the  goods  is  to  be  deemed  caused  by  a  peril 
of  the  seas  as  the  proximate  cause  of  the  loss  which  would  be.covered 
by  an  ordinary  marine  insurance,  or  whether  it  was  caused  directly 
by  negligence  on  the  part  of  the  ship.  The  damage  itself  is  within 
the  terms  of  ordinary  marine  policies";  but  if  it  might  have  been 
avoided  by  the  use  of  ordinary  care  and  dUigence  on  the  part  of  the 
defendants,  then  the  insurers  would  not  be  liable ;  for  in  such  cases 
the  negligence,  and  not  the  peril  of  the  seas,  is  deemed  the  proximate 
cause  of  the  loss.  Story,  Bail.  §  512a;  CUirk  v.  Barnwell,  12  How. 
2S0;  Gen.  Mut.  etc.,  \.  Sherwood,  14  How.  351,  364;  Lamb  v.  Park- 
man,  1  Sprague,  353;  Woodley  v.  Mitchell,  11  Q.  B.  Div.  47;  Ionide$ 
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V.  Universal  Marine,  etc.,  14  C.  B.  (N.  S.)  259;  Chartered  Mercantile 
Bank  v.  Netherlands,  etc.,  9  Q.  B.  Div.  118,  123;  10  Q.  B.  Div.  521, 
543.  And  if  the  ship  is  to  be  deemed  unseaworthy  at  the  commence- 
ment of  the  voyage,  by  reason  of  any  improper  or  negligent  stowage 
of  the  propeller,  the  policy  of  insarance  would  not  attach;  and  the 
ship  would  also  be  answerable  upon  an  implied  warranty  of  seaworth- 
iness.    Am.  Ins.  4;  1  Pars.  Mar.  Ins.  367,  368;  Macl.  406,  407, 

There  is  no  suggestion  of  any  fault  on  the  part  of  the  ship  after 
she  sailed.  If  there  was  any  negligence  in  regard  to  the  spare  pro- 
peller, it  existed  at  the  time  of  sailing.  Moreover,  the  shape  and 
weight  of  the  propeller  were  such  as  manifestly  to  endanger  the  safety 
of  the  ship,  if  improperly  stowed  and  fastened.  Hence,  the  stowage 
of  the  propeller  directly  affected-  the  seaworthiness  of  the  ship,  and 
the  question,  therefore,  comes  down  to  this ;  was  there  any  such  neg- 
ligence or  want  of  care  in  the  stowage  and  fastening  of  this  spare  pro- 
peller as  made  the  ship  unseaworthy  at  the  time  of  sailing  on  this 
voyage,  or  such  as  would  prevent  a  recovery  on  an  ordinary  policy  of 
insarance  for  this  damage?  The  evidence  shows,  in  this  case,  that 
the  propeller  broke  loose  during  severe  gales,  and  while  the  ship  was 
j^oUing  in  an  extraordinary  manner.  This  great  rolling  was  doubt- 
less in  part  due  to  hei:  lightness  on  the  voyage,  the  deck  on  which  the 
propeller  was  fastened  being  four  feet  nine  inches  above  the  water- 
line.  But  it  is  not  suggested  or  claimed  that  there  was  any  such 
lightness  of  the  vessel  as  rendered  her  in  any  way  unseaworthy  or 
unfit  for  the  voyage.  Where  a  ship  becomes  unseaworthy  during  se- 
vere weather,  or  one  part  of  the  cargo  does  damage  to  another  part, 
it  is  manifest  that  neither  is  the  ship,  from  a  consideration  of  the  re- 
sult alone,  to  be  pronounced  unseaworthy  when  she  sailed,  nor  is  the 
cargo  necessarily  to  be  held  improperly  or  insufficiently  stowed.  The 
qaestion  is  essentially  the  same  as  respects  each.  If,  upon  all  the  ev- 
idence no  negligence  is  recognizable,  the  damage  in  either  case  is  set 
down  to  perils  of  the  sea. 

To  determine  the  question  upon  the  facts  of  this  case,  it  will  be 
nsefnl  to  consider — First,  what  is  the  test  or  criterion  of  seaworthi- 
ness, and  the  extent  of  the  ship-owner's  obligations  in  that  respect  ? 
As  between  the  ship-owner  and  the  insurer,  the  former  is  bound  to 
provide  against  ordinary  perils,  while  the  latter  undertakes  to  insure 
against  extraordinary  ones ;  "although,"  as  Dubr,  J.,  observes  in  the 
case  of  Moses  v.  Sun  Mutual  Ins.  Go.  1  Duer,  170,  "to  discriminate 
between  ordinary  and  extraordinary  losses  is,  in  some  cases,  a  matter 
of  great  nicety  and  difficulty."  By  extraordinary  is  not  meant  what 
has  never  been  previously  heard  of,  or  within  former  experience,  but 
only  what  is  beyond  the  ordinary,  usual,  or  common.  By  seaworthi- 
ness is  meant  "that  the  ship  shall  be  in  a  fit  state,  as  to  repair,  equip- 
ment, crew,  and  in  all  other  respects,  to  encounter  the  ordinary  perils 
of  the  contemplated  voyagp."  Dicon  v.  Sadler,  5  Mees.  &  W.  414; 
2  Am.  Ins.  c.  4;  1  Pars.  Mar.  Ins.  367;   Macl.  410;  Biccard  v. 
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Shepherd,  14  Moore,  P.  C.  471.  In  the  case  of  Giisonv.  Small,  4  H. 
L.  Gas.  418,  Lord  Caupbell  says:  "With  regard  to  its  (seaworthy) 
literal  or  primary  meaning,  I  assume  it  to  be  now  used  and  nnder* 
stood  that  the  ship  is  in  a  condition  in  all  respects  to  render  it  rea- 
tonably  safe  where  it  happens  to  be  at  the  time  referred  to."  In  KniU 
V.  Hooper,  2  Hurl.  &  N.  277,  284,  the  court  say :  "Seaworthy  or  not, 
is  always  a  questiion  for  the  jury,  and  in  all  oases  the  question  for 
the  jury  will  be,  whether  the  ship  was,  at  the  oommei;ioement  of  the 
voyage,  in  such  a  state  as  to  be  reasonMy  capable  of  performing  it." 
In  TumhuU  y.  Jansen,  36  Law  T.  (N.  B.)  685,  Bbbtt,  L.  J.,  says:  "A 
contract  of  sea  insurance  is  against  extraordinary  perils ;  therefore, 
the  implied  warranty  of  seaworthiness  is  that  the  vessel  will  be  fit 
to  encounter  ordinary  perils."  Substantially  the  same  language  is 
employed  by  Thompson,  J.,  in  Bamewell  v.  Church,  1  Gaines.  234 ;  and 
in  Dupont,  etc.,  v.  Vance,  19  How.,  Gdbtib,  J.,  defines  seaworthiness 
of  the  hull  to  be  competency  "to  resist  ordinary  action  of  the  sea." 
In  the  case  of  Adderly  v.  American  Mvt.  Ins.  Co.  Taney,  126,  it  is 
said  if  the  leak  was  such  "that  a  prudent  and  discreet  master,  of  com- 
petent skill  and  judgment,  would  have  deemed  it  necessary  to  ex- 
amine and  repair  the  leak,  there  conld  be  no  recovery;  but  if  he 
might  reasonably  have  supposed  that  the  ve^el  was  seaworthy  for 
the  voyage  in  which  she  was  then  engaged,  notwithstanding  the  leak, 
and  on  that  account  omitted  to  examine  and  repair,  such  an  omission 
would  be  no  bar."  In  The  Reeaide,  Stoby,  J.,  defines  perils  of  the 
seas  to  be  those  "which  cannot  be  guarded  against  by  the  ordinary 
exertions  of  human  skill  and  prudence."     2  Sumn.  567,  571. 

The  standard  of  seaworthiness,  moreover,  does  not  remain  the 
same  with  advancing  knowledge,  experience,  and  the  changed  appli- 
ances of  navigation.  3  Kent,  *288.  In  Tidmarsh  v.  Washington,  etc., 
Ins.  Co.  4  Mason,  439,  441,  Stoby,  J.,  in  charging  the  jury  as  to  the 
defense  of  unseaworthiness,  said : 

"The  standard  of  seaworthiness  has  been  gradually  raised  within  the  last 
thirty  yeara,  from  a  more  perfect  knowledge  of  ship-building,  a  more  en- 
larged experience  of  maritime  lisks,  and  an  increased  skill  in  navigation.  In 
many  ports,  sails  and  other  equipments  would  now  be  deemed  essential 
which,  at  an  earlier  period,  were  not  customary  on  tlie  same  voyages.  There 
is  also,  as  the  testimony  abundantly  shows,  a  considerable  diversity  of  opin- 
ion, among  nautical  and  comtnercial  men,  as  to  what  equipments  are  or  are 
riot  necessary.  Many  prudent  and  cautious  owners  supply  their  vessels  with 
spare  sails  and  a  proportionate'quantity  of  spare  rigging;  others  do  not  do  so, 
from  a  desire  to  economize  or  from  a  different  estimate  of  the  chances  of  in- 
jury or  loss  during  the  same  voyage.  *  *  *  It  would  not  be  a  just  or  safe 
rule  in  all  cases  to  take  that  standard  of  seaworthiness,  exclusively,  which 
prevails  in  the  port  or  country  where  the  insurance  is  made.  •  •  •  It 
seems  to  me  that  where  a  policy  is  underwritten  upon  a  foreign  vessel  be- 
longing to  a  foreign  country,  the  underwriter  must  be  taken  to  have  knowl- 
edge of  the  common  usages  of  trade  in  such  country,  as  to  equipments  of 
vessels  of  that  class,  for  the  voyage  on  which  she  is  destined.  He  must  be 
presumed  to  underwrite  upon  the  ground  that  the  vessel  shall  be  seaworthy 
in  her  equipments,  acoording  to  the  general  custom  of  the  port,  or  at  least  of 
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the  country  to  which  she  belongs.  It  would  be  strange  that  an  Insurance 
upon  a  Dutch,  French,  or  Bussian  ship  should  be  void,  because'  she  wanted 
sails  which,  however  common  in  our  navigation,  never  constituted  a  part  of 
the  maritime  equipments  of  those  countries.  We  might  as  well  require  that 
their  sails  and  rigging  should  be  of  the  same  form,  size,  and  dimensions, 
or  manufactured  of  precisely  the  same  materials  as  ours.  In  short,  the  true 
point  of  view,  in  which  tlie  present  case  is  to  be  examined,  is  this,  was  the 
Emily  equipped  for  the  voyage  in  such  a  manner  as  vessels  of  her  class  are 
usually  equipped  to  the  province  of  Nova  Scotia  and  port  of  Halifax  for  like 
vojrages,  so  as  to  be  there  deemed  fully  seaworthy  for  the  voyage  and  sufB- 
cient  for  all  the  usual  risks?  If  so,  the  plaintiff  on  this  point  is  entitled  to 
a  verdict" 

The  qnestion  of  Beawortbiness,  therefore,  as  regards  the  implied 
warranty  in  favor  of  the  insurer  or  of  thje  shipper  of  goods,  is  to  be 
determined  with  reference  to  the  customs  and  usages  of  the  port  or 
country  from  which  the  vessel  saUs,  the  existing  state  of  knowledge 
and  experience,  and  the  judgment  of  prudent  and  competent  persons 
versed  in  such  matters.  If  judged  by  this  standard,  the  ship  is  found 
in  all  respects  to  have  been  reasonably  fit  for  the  contemplated  voy- 
age, the  warranty  of  seaworthiness  is  complied  with,  and  no  negli- 
gence is  legally  attributable  to  the  ship  or  her  owners.  Where  act- 
ual defects,  though  latent,  are  established  by  the  proofs,  that  is,  such 
defects  as  at  the  time  when  the  vessel  sailed  would,  if  known,  have 
been  considered  as  rendering  the  vessel  unseaworthy  for  the  voyage, 
such  as  rotten  timbers,  defective  machinery,  leaks,  etc.,  such  defects, 
though  latent,  are  covered  by  the  implied  warranty  of  seaworthiness, 
and  are  at  the  risk  of  the  ship  and  her  owners,  and  the  policy  does 
not  attach.  2  Am.  Ins.  c.  4;  IFars.  Mar.  Ins.  369;  Abb.  Ship.  t340; 
S.Kent,  *205;  Lee  v.  Beach,  1  Park,  Ins.  468;  Quebec  Marine,  etc.,  v. 
Commercial.etc,  L.  B.  8  P.  d  234;  Work  y. Leathers,  97  U.  S.379;  The 
Ve»ta,  6  Fed.  B^f.  532 ;  Hubert  v.  Recknagel,  13  Fed.  Bep.  912.  But 
this  principle  cannot  be  applied  to  cases  where,  all  the  circumstances 
being  known,  the  vessel  would  still  be  deemed  by  competent  persons, 
and  according  to  existing  knowledge  and  usages,  entirely  seaworthy, 
and  reasonably  fit  for  the  voyage,  although  subsequent  experience 
might  recommend  additional  precautions.  It  was  long  ago  held, 
{Amies  y. Stevens,  1  Strange,  128,)  and  is  laid  down  in  Abb.  Ship. 
t389,  as  elementary  law,  that  "if  a  vessel  reasonably  fit  for  the  voyage 
be  lost  hy  a  peril  of  the  sea,  the  merchant  cannot  charge  the  owners 
by  showing  that  a  stouter  ship  would  have  outlived  the  peril. "  This 
principle  applies  equally  to  the  stowage  of  the  cargo. 

The  same  result  is  derived  from  a  consideration  of  the  question 
as  a  matter  of  stowage  only,  not  affecting  the  seaworthiness  of  the 
ship.  For  it  is  well  settled  that  in  determining  what  is  proper  stow- 
age, the  customs  and  usages  of  the  place  of  shipment  are  to  be 
considered,  and  if  these  customs  are  followed,  and  if  none  of  the 
known  and  usual  precautions  for  safe  stowage  are  omitted,  no  breach 
of  duty,  or  negligence,  can  be  imputed  to  the  ship;  and  in  case  of 
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damage  under  great  stress  of  weather,  the  injuries  will  be  ascribed  to 
perils  of  the  seas,  and  held  to  be  chargeable  upon  the  insurers.  In 
8  Kent,  *217,  it  is  said :  "What  is  an  excusable  peril  depends  a  good 
deal  upon  usage  and  the  sense  and  practice  of  merchants,  and  it  is  a 
question  of  fact  to  be  settled  by  the  circumstances  peculiar  to  the 
case."  This  point  was  much  discussed  in  the  case  of  Lamb  v.  Park- 
man,  1  Sprague,  343,  in  which  Spbaoue,  J.,  says,  (page  350 :) 

"The  queslion  before  the  court  is  whether  there  was  a  want  of  proper  skill 
and  cure  in  stowing  the  cargo.  Improper  stowage  is  distinctly  set  up  in  the 
answer  as  the  first  ground  of  defense.  Now,  it  having  been  shown  that 
this  cargo  was  stowed  in  accordance  with  an  established  usage,  why  is  not 
that  decisive  in  favor  of  the  libelants?  *  *  *  Suppose  a  question  had 
arisen  whether  this  cargo  was  sufficiently  protected  by  dunnage  at  the  bot- 
tom or  sides,  must  it  not  have  been  decided  by  usage?  And  if  so,  why  not 
as  to  the  top?  It  must  be  presumed  that  the  parties  intended  that  this 
cargo  should  be  stored  throughout  in  the  usual  manner." 

The  same  point  was  decided  in  Baxter  t.  Leland,  Abb.  Adm.  848, 
and  in  Carao  v.  Guimaraes,  10  Fed.  Eep.  783.  And  in  the  case  of 
Clark  V.  BamweU,  12  How.  283,  the  court  say,  in  reference  to  any 
possible  negligence  in  the  stowage :  "For  aught  that  appears  every 
precaution  was  taken  that  is  usual  or  customary,  or  known  to  ship- 
masters, to  avoid  the  damage  in  question;"  thereby  clearly  indi- 
cating the  rule  of  diligence  applicable  to  such  cases. 

I  have  not  been  referred  by  counsel  to  any  case  closely  resembling 
the  present ;  that  of  Kopitoff  v.  Wilson,  1  Q.  B.  Div.  877,  is,  however, 
similar,  though  much  stronger  in  its  evidence  of  negligence  than  the 
present.  There  the  defendant's  ship  had  taken  aboard  large  quan- 
tities of  armor  plates  to  carry  to  Cronstadt.  They  weighed  from 
15  to  18  tons  each,  and  were  placed  on  the  top  of  a  quantity  of  railway 
iron  and  then  secured  there  by  wooden  shores.  There  was  a  conflict 
of  testimony  as  to  whether  this  was  or  was  not  a  proper  mode  of 
stowing  them.  The  plaintiffs  contended  that  it  was  improper,  and 
made  the  ship  unseaworthy  for  the  voyage.  She  encountered  bad 
weather,  rolled  heavily,  and  after  she  had  been  out  at  sea  some  hours 
one  of  the  armor  plates  broke  loose  and  went  through  the  side  of  the 
ship,  which,  in  consequence,  went  down  in  deep  water  and  was  totally 
lost  with  all  her  cargo.  On  the  trial  before  Blacebcbn,  J.,'  and  a 
jury,  to  recover  for  the  loss  of  the  plates,  the  question  was  left  to  the 
jury  to  determine  whether  the  vessel,  as  regards  the  stowing,  was 
reasonably  Jit  to  encounter  the  ordinary  perils  that  might  be  expected 
at  that  season  from  Hull  to  Cronstadt ;  if  not,  was  the  loss  occa- 
sioned by  that  unfitness.  The  jury  found  on  the  fi;st  question,  in  the 
negative,  and  on  the  second,  in  the  affirmative;  and  thereupon  a  ver- 
dict was  directed  for  the  plaintiff.  The  court  in  bdne,  npon  a  rule 
nisi,  held  these  instructions  correct. 

In  the  present  case  no  fault  is  found  with  the  place  or  general 
method  of  stowing  and  securing  this  spare  propeller.  The  general 
plan  of  securing  it  was  approved  by  the  libelant's  witnesses ;  and 
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the  expert  npon  whose  testimony  the  libelant  chiefly  relies  as  to  the 
nnseaworthiuess  of  the  ship,  suggested  for  her  return  voyage,  after 
this  accident,  no  change  in  the  place  or  general  method  of  securing 
the  spare  propeller,  but  only  the  addition  of  a  few  more  rivets,  a 
heavier  chain,  and  the  fastening  of  the  chocks  to  the  deck.  These 
are  obviously  matters  of  detail  necessarily  depending  upon  the  judg- 
ment of  persons  in  charge  of  such  work. 

From  the  large  mass  of  evidence  on  this  subject  put  in  by  the 
claimants,  it  seems  to  me  impossible  to  hold  that  this  propeller  was 
not  stowed  and  secured  in  a  manner  believed  and  judged,  by  persons 
having  the  largest  experience  and  who  were  most  competent  in  such 
matters,  to  be  sufficient  and  safe  in  all  respects.  The  ship  was 
built,  and  this  propeller  was  stowed  and  fastened,  under  the  inspec- 
tion of  one  of  the  Lloyd's  surveyors,  who  testified  that  it  was  well 
and  properly  done,  and  was  approved  by  him  'as  the  representative 
of  the  underwriters.  And  even  in  view  of  the  accident  which  after- 
wards happened,  he  still  gives  it  as  his  opinion  that  it  was  well  and 
sufficiently  secured,  and  that  something  extraordinary  must  have 
happened  to  account  for  its  breaking  loose.  What  did  happen  to 
cause  its  getting  loose  does  not  appear.  The  proof  of  the  good 
quality  of  the  material  and  work,  and  of  its  strength,  was  ample. 
Nearly  a  score  of  witnesses,  many  of  whom  had  stowed  and  fastened 
from  20  to  200  propellers  each,  testified  that  it  was  done  according 
to  the  best  and  most  approved  method,  and  in  all  respects  in  the 
nsual  manner.  As  I  have  said  above,  the  vessel  had  already  crossed 
the  Atlantic  five  times  from  May  to  October,  not  only  without  acci- 
dent, but,  according  to  the  testimony  of  the  mate,  without-  loosening 
anj'  of  the  propeller's  fastenings.  No  evidence  was  given  on  the 
part  of  the  libelant  in  any  way  discrediting  the  statements  of  so 
many  witnesses,  or  showing  that  this  propeller  was  not  secured  in 
the  usual  manner,  and  with  all  the  usual  precautions  adopted  in  con- 
nection with  that  mode  of  stowing;  and  there  is  no  reason  to  doubt 
that  it  was  in  fact  secured  in  the  same  manner  in  which  hundreds  of 
other  propellers  had  theretofore  been  usually  secured,  and  always 
hitherto  regarded  as  sufficient.  No  previous  acnident  in  any  of  this 
large  number,  similarly  fastened,  is  known ;  and  this  accident  oc- 
curred in  the  course  of  a  heavy  gale,  accompanied  by  extraordinary 
rolling  of  the  ship.  I  think,  therefore,  the  loss  should  be  fairly  attrib- 
uted to  perils  of  the  sea,  as  under  somewhat  similar  circumstances 
was  held  in  the  case  of  Bamewell  v.  Church,  1  Caines,  217,  235,  and 
Dupont,  etc.,  v.  Vance,  19  How.  162,  168. 

The  libelant's  principal  objection  to  the  mode  of  fastening  the  pro- 
peller was  the  use  of  wedges  too  small  in  size,  and  made  of  yellow 
pine  instead  of  oak.  The  objection  to  the  use  of  yellow  pine  was 
open  the  ground  of  its  liability  to  be  "chawed"  under  the  heavy  press- 
ure of  the  chains.  But  the  testimony  of  the  expert  on  this  point 
seems  to  rest  principally  upon  his  experience  in  English  ship-yarda 
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some  years  ago,  wtien,  as  he  says,  only  oak  wedges  were  m  ase.  But  as 
this  vessel  was  built  and  the  propeller  fastened  in  the  customary 
manner  in  one  of  the  largest  English  ship-yards  in  1880,  little  weight 
can  be  given  to  the  former  experience  of  this  witness  in  the  use  of  oak 
wedges  only,  if  yellow  pine  had  come  into  subsequent  use;  and  that 
yellow  pine  wedges  were  not  liable  to  any  such  injury  from  the  "chaw- 
ing" of  the  chains  as  was  supposed — if  yellow  pine  wedges  were  in  fact 
used — seems  to  me  sufficiently  evident  from  the  fact  that  daring  five 
voyages  across  the  Atlantic  no  perceptible  injurious  effect  was  pro- 
duced upon  them;  for  if  there  had  been  any  such  effect  it  would  have 
been  discovered  on  the  examination  previous  to  the  last  voyage. 

I  do  not  consider  it  by  any  means  certain,  however,  that  the  wedges 
used  were  of  yellow  pine.  This  rests  upon  the  testimony  of  MacUe, 
towards  the  close  of  the  trial.  He  also  gave  the  size  of  these  wedges, 
iirst  as  three  and  one-half  inches;  subsequently  he  undertook  to  make 
a  correction  of  his  testimony  in  regard  to  the  size  of  the  wedges,  when 
it  became  manifest  that  the  wedges  must  have  been  larger  than  that, 
in  order  to  support  the  four  chains  which  ran  through  each  ring. 
His  testimony  on  this  point  mast  be  considered  so  grossly  erroneous 
that  I  should  be  unwilling  to  rest  an  important  part  of  the  case  on 
his  evidence.  The  libelant,  at  the  close  of  the  case,  ingeniously 
and  naturally  seeks  to  make  the  most  of  this  testimony,  both  in  re- 
gard to  the  small  size  of  the  wedges  and  their  being  of  yellow  pine. 
No  question  was  made  in  regard  to  them  in  the  pleadings,  nor  at  the 
time  when  the  bulk  of  the  claimant's  evidence  was  taken  upon  com- 
mission abroad,  from  witnesses  who  best  knew  what  was  used,  and 
the  defendants  had  no  available  opportunity  for  direct  proof  in  re- 
gard to  them.  Mackie  necessarily  spoke  only  from  memory  in  re- 
gard to  what  he  had  observed  on  the  previous  voyages,  as  the  wedges 
formerly  used  were  not  on  board  when  the  ship  arrived;  and  it  is 
possible  that  in  the  three  years  since  this  accident,  the  wedges  which 
he  remembers  seeing  may  have  been  those  put  in  at  Halifax,  where 
the  Titania  went  for  repairs,  or  those  put  in  here  for  the  voyage  after 
the  accident.  In  the  subsequent  survey,  moreover,  and  in  the  par- 
ticular directions  given  by  the  chief  expert  for  the  libelant,  no  direc- 
tions whatever  were  given  in  regard  to  wedges.  This,  it  seems  to 
me,  is  strong  contemporaneous  evidence  that  the  particular  kind  of 
wedges  to  be  used  was  not  considered  material ;  if  so,  some  direc- 
tions on  that  point  would  naturally  have  been  embodied  in  his  recom- 
mendations. The  same  observations  apply  in  regard  to  the  wedges 
being  single  or  double.  In  a  matter  of  detail  of  this  kind  arising  near 
the  close  of  the  trial,  and  resting  upon  the  doubtful  testimony  of  a 
single  witness,  who  had  no  particular  call  to  observe  the  matter^t- 
tentively,  I  think  much  greater  weight  should  be  given,  if  the  matter 
be  regarded  as  in  fact  very  material,  to  the  mass  of  testimony  showing 
that  in  all  the  details  of  the  work  the  propeller  was  secured  in  the 
usual  and  customary  manner,  and  in  the  mode  fully  approved  by 
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competent  jndges  and  by  previous  experience.  Every  coneeivaUe 
motive  exiBted  on  the  part  of  the  owners  to  secure  this,  and  I  think 
the  evidence  requires  me  to  find  that  this  was  done,  notwithstanding 
the  criticisms  of  the  libelant's  witnesses  as  to  a  few  details,  made 
after  the  event. 

I  naast  hold,  therefore,  that  the  vessel,  in  respect  to  the  stowage  of 
the  propeller,  was  seaworthy  at  the  time  of  sailing  on  this  voyage ;  and 
that  the  damage  to  the  libelant's  goods  arose  through  the  perils  of 
the  seas  in  the  severe  gale  and  the  extraordinary  rolling  of  the  ship 
consequent  therefrom;  that  the  damage  would  be  covered  by  ordi- 
nary  marine  insurance,  and  was,  therefore,  within  the  excepted  perils 
of  the  bill  of  lading,  both  under  the  general  clause,  and  also  under 
the  special  clause,  as  a  risk  which  might  be  insured  against,  covered 
by  the  ordinary  marine  policy. 

The  libels  should  therefore  be  dismissed,  with  costs. 


The  Charley  A.  Rebd. 
The  City  of  Tboy. 

{Ditiriet  Court,  8.  D.  New  Fork,    January  4, 1884.) 

CoixiBioN— Erib  Canait— Suction— Canal  Reouiations. 

Where  the  canal-boats  U.  C.  S.  and  C.  A.  K.  were  approaching  each  other 
in  opposite  directions  on  the  Erie  canal,  the  former  on  the  tuw-path  side  and 
both  towed  by  horses,  and  the  steam  canal-boat  City  of  T,  overtaking  the  C, 
A.  R.,  attempted  to  pass  her  on  the  left,  and  as  she  did  so,  the  effect  of  the 
steam-boat,  by  the  swell  from  her  bows  and  the  suction  from  her  propeller,  was 
to  reader  the  C.  A.  R.,  for  the  time  being,  unmanugeable  by  her  helm,  and  sent 
her  bow;  across  to  the  other  side  of  the  canal,  so  that  she  struck  and  injured 
the  D.  0.  8.,  hdd,  that  the  steamer  was  in  fault  for  attempting  to  pass  tbe  C. 
A.  R.  when  the  two  were  so  near  meeting,  instead  of  waiting  until  they  had 
passed  each  other,  and  that  tbe  C.  A.  R.  was  also  in  fault  for  not  having  stopped 
her  team  of  horses  when  the  City  of  T.  had  approached  within  20  feet  of  her  stern, 
as  required  by  canal  regulation  TSo.  49 ;  hiUi  further,  that  a  vessel,  which  In 
iter  navigat  ion  violates  any  express  regulation  will  be  held  chargeable  with  con- 
tributory negligence  unlflss  she  shows  clearly  that  such  violation  could  not 
have  contributed  to  the  collision. 

Actions  for  Collision. 

J.  A.  Hyland,  for  libelant  Peters. 

E.  O.  D'jvis,  for  libelant  Linihan  and  the  Charley  A.  Beed. 

Beebe  dt  Wilcox,  for  the  City  of  Troy. 

Bbown,  J.  The  above  libels  were  filed  to  recover  damages  for  in- 
jories  through  a  collision  on  the  Erie  canal,  near  Buffalo,  east  of  Black 
Bock,  at  about  noon  of  October  1,  1880,  between  the  canal-boats  D. 
C.Sutton  and  the  Charley  A.  Reed,  by  which  both  were  damaged. 
The  D.  C.  Button  bad  a  full  cargo,  was  towed  by  horse,  and  was  go- 
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iilg  Westward,  and,  according  to  custom,  near  the  tow-path  which  was 
there  on  the  south  side  of  the  canal.  The  Charley  A.  Beed  was  coming 
eastward,  loaded,  and  towed  by  horse,  and  was  about  in  the  mid- 
dle of  the  canal,  which  was  there  85  feet  wide.  The  steam  canal- 
boat  City  of  Troy  was  at  the  same  time  astern  of  the  Charley  A. 
Beed,  and  overtaking  her  from  the  westward,  proceeded  to  pass  her 
by  going  between  her  and  the  heel-path  side  of  the  canal.  In  doin^i^ 
so,  as  it  is  alleged  by  the  libelants,  she  rendered  the  Charley  A.  Beed 
unmanageable,  and  threw  her  bows  across  the  canal,  so  that  the  lat- 
ter ran  into  the  Sutton,  the  bluff  of  the  starboard  bow  of  each  canal- 
bo&t  striking  the  other  and  inflicting  some  damage  on  each.  The 
owner  of  the  Sutton  libeled  both  the  other  vessels,  alleging  that  both 
were  in  fault;  and  the  owner  of  the  Charley  A.  Beed  has  libeled  the 
City  of  Troy,  as  the  one  solely  in  fault. 

It  is  evident  that  the  collision  arose  through  the  steamer's  under- 
taking to  pass  the  Beed  when  the  Beed  and  Sutton  were  approaching 
each  other  from  opposite  directions.  Whether  the  City  of  Troy  was 
justified  in  this  must  depend  partly  upon  the  regulations  and  partly 
upon  the  distance  the  canal- boats  were  apart  when  she  undertook  to 
pass.  The  evidence  shows  clearly  that  a  steamer  in  passing  a  canal- 
boat  renders  the  latter  for  the  time  unmanageable  by  her  tiller;  the 
swell  from  the  bows  of  the  steamer  first  throwing  the  stem  of  the 
canal-boat  away  from  the  steamer,  and  afterwards,  as  the  steamer 
approaches  the  bows  of  the  canal-boat,  having  the  same  effect  on  her 
bows,  while  at  the  same  time  the  strong  suction  from  the  propeller  of 
the  steamer,  as  it  approaches  and  passes  the  stem  of  the  canal-boat, 
draws  the  stem  powerfully  towards  the  steamer.  The  latter  co-operat- 
ing with  the  repelling  effect  of  the  swell  on  the  bows  of  the  canal-boat,  is 
frequently  sufficient  to  send  the  latter  upon  the  opposite  bank  of  the 
canal,  from  which  the  steamer  often  assists  by  a  line  in  jerking  her  off. 
These  ordinary  effects  of  a  steamer's  passing  a  canal-boat  in  the  canal 
were  well  known  to  all  the  parties  to  this  controversy.  It  is  clearly  dan- 
gerous, therefore,  for  a  steamer  to  attempt  to  pass  a  canal-boat  when 
there  is  any  other  craft  in  the  canal,  which  may  be  met,  not  merely 
before  the  steamer  herself  has  passed,  but  before  the  canal-boat  would 
have  time  to  recover  her  proper  position  in  the  canal.  Begulation 
No.  49  of  the  canal  board  (Manual  of  Canal  Laws,  349)  requires  that 
a  horse-boat,  when  approached  within  50  feet  by  another  horse-boat 
overtaking  it,  and  proceeding  in  the  same  direction,  shall  turn  from 
the  tow-path,  and  give  the  rear  boat  every  practical  facility  for  pass- 
ing, and  stop  whenever  necessary,  untU  the  rear  boat  shall  have 
passed.  The  same  regulation  requires  a  horse-boat,  when  approached 
within  20  feet  by  a  steam-boat  moving  in  the  same  direction,  "to 
turn  towards  the  tow-path,  and  cause  their  horse  to  cease  towing  un- 
til the  steamer  has  passed  five  feet  ahead"  of  it. 

According  to  the  steamer's  witnesses  she  was  going  about  twQ  and 
one-half  miles  an  hour,  while  the  canal-boats  were  going  from  one  and 


Digitized*yLj005lC 


THS   OHASUSY   A.  BBED.  113^ 

one-half  to  two  miles.  They  testify  that  when  abont  a  length  and  a  half 
astern  of  the  Beed,  two  steam-whistles  were  given  as  a  signal  to  the- 
Beed  that  the  steamer  would  pass.  These  were  not  heard  on  the 
Beed,  and  the  latter's  witnesses  testify  that  when  she  was  about  a 
length  off  they  shouted  to  the  City  of  Troy  not  to  attempt  to  pass 
until  they  had  got  by  the  Sutton.  These  shouts  were  also  unheard. 
The  steamer  proceeded  to  pass  along  the  berme  bank,  there  being 
sufficient  room  for  her  to  do  so  without  any  cfiange  in  the  Beed's  po- 
sition.  The  City  of  Troy's  witnesses  say  that  when  her  signals  were 
given  the  horses  of  the  two  teams  were  200  fe«t  apart,  which  would 
make  the  Sutton  and  the  Beed  at  that  time  from  500  to  600  feet 
apart.  But  when  the  bows  of  the  City  of  Troy  began  to  lap  the 
stem  of  the  Beed,  as  all  the  other  witnesses  testify,  the  teams  of  the 
Beed  and  the  Sutton  had  passed  each  other,  and  the  two  boats  were 
not  more  than  from  100  to  200  feet  apart.  The  captain  of  the  City 
of  Troy  testifies  that  be  slowed  down  while  passing  the  Beed,  the 
object  of  which  was  to  lessen  the  effect  of  the  swell  and  the  suction 
upon  the  Beed.  When  the  Beed  and  the  Sutton  were  about  200  feet 
apart  the  Sutton's  team  was  stopped;  the  Beed's  team  was  stopped 
when  the  City  of  Troy  bad  lapped  the  stern  of  the  Beed.  The 
stopping  of  the  teams,  however,  affected  the  progress  of  the  canal- 
boata  only  measurably.  The  Sutton  at  the  time  of  the  collision  was 
nearly  stopped  by  land,  as  there  was  a  considerable  current  in  the 
canal  against  her;  while  the  progress  of  the  Beed,  with  the  same 
current  in  her  favor,  could  not  have  been  much  checked  during 
the  short  time  that  elapsed  between  her  team's  stopping  and  the  col- 
lision. 

As  the  canal-boat  was  going  only  some  two  and  one-half  tniles  an 
hour,  it  was  very  plain  that  she  could  not  possibly  have  passed  the 
Beed  before  the  Sutton  was  reached,  even  if  at  the  time  when  her 
signals  were  given  the  distance  between  the  Beed  and  Sutton  was 
600  feet,  and  the  distance  between  the  City  of  Troy  and  the  Sutton 
750  feet.  The  boats  were  all  about  100  feet  long,'  and  at  those  rates 
of  speed,  respectively,  the  City  of  Troy  would  gain  but  two  lengths 
while  the  Beed  was  going  three.  Even  if  the  former  had  not  slowed 
down  while  passing,  she  had  three  and  one-half  lengths  to  gain  from 
the  time  when  the  signals  were  given  before  she  would  have  cleared 
the  Beed,  and  the  latter  would  st^U  have  to  recover  her  proper  place 
in  the  canal  in  order  to  avoid  running  into  the  Sutton.  And  as  the 
Satton,  moreover,  was  approaching  the  Beed  at  about  the  same  rate, 
it  is  clear  that  at  the  time  the  City  of  Troy's  whistles  were. given  the 
Beed  and  the  Sutton  were  not  fai'  enough  apart  to  enable  the  City  of 
Troy  to  pass  the  Beed  before  the  Sutton  would  come  abreast,  unless 
she  was  going  at  a  more  rapid  rate  than  her  witnesses  admit;  and  if 
she  was,  there  was  the  greater  danger  through  the  greater  disturbing 
effect  upon  the  Beed  while  passing.  On  the  evidence,  therefore,  I 
cannot  entertain  any  doubt  that  the  attempt  to  pass  the  Beed,  with 
v.l9,no.2— 8 
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its  known  hazards,  was  rash  and  foolhardy,  and  that  the  Citj  of 
Troy  must  be  held  liable  on  the  general  gronnd  of  want  of  due  oare 
and  regard  for  the  safety  of  the  other  boats  in  the  oanal. 

Begalation  No.  60,  althongh  not  in  terms  including  this  case,  does, 
I  think,  by  analogy,  condemn,  if  it  does  not  prohibit,  a  steamer's  ever 
undertaking  to  pass  another  boat  when  a  third  would  come  abreast 
of  them  before  they  had  sufficiently  cleared.  That  regulation  pro- 
vides that,  where  two  boats  "coming  in  opposite  directions,  shall  ap- 
proach each  other  in  the  vicinity  of  a  raft,  so  that  if  both  should  con- 
tinue they  ^ould  meet  by  the  side  of  such  raft,  the  boat  going  in  the 
same  direction  as  the  raft  shall  stop  until  the  other  boat  shall  have 
passed  the  raft."  The  evident  purpose  is  to  prevent  passing  three 
abreast,  with  all  the  dangers  incident  to  that  situation.  The  Beed  in 
this  case  was  in  a  situation  analogous  to  the  raft  referred  to  in  this 
regulation.  The  steamer  was  going  in  the  same  direction,  and  by 
this  regulation  would  be  required  to  wait  until  the  Sutton  should  have 
passed  the  Beed.  There  was  nothing  in  this  case  to  prevent  the  City 
of  Troy  from  waiting  until  the  Sutton  and  Beed  had  passed  each 
other,  which  they  would  have  done  in  less  than  two  minutes  after  the 
City  of  Troy  had  reached  the  stern  of  the  Beed.  There  is  no  obliga- 
tion in  the  regulations,  and  none  which  reason  can  suggest,  that  the 
Sutton  should  have  stopped  rather  than  the  City  of  Troy  which 
could  easily  control  her  own  motions;  but  manifestly  the  contrary. 
When  the  City  of  Troy  was  seen  about  to  pass  the  Beed,  the  Sutton 
did  stop  and  hugged  the  tow-path  bank,  and  no  fault  is  attributable 
to  her. 

With  regard  to  the  Charley  A.  Beed,  I  am  obliged  to  find  a  violation 
of  regulation  49  on  her  part,  in  not  stopping  when  the  steam-boat 
approached  within  20  feet.  Her  helmsman  first  testified  that  his 
team  did  not  stop  until  the  City  of  Troy  "was  right  broad-side  of 
us. "  He  afterwards  said  that  when  he  first  slowed  up,  the  City  of 
Troy  had  lapped  about  10  feet.  The  regulation  is  explicit  in  such 
cases  that  the  boat  ahead  shall  cease  towing  when  the  steamer  has 
approached  "within  20  feet."  Considering  the  precautions  necessary 
for  the  safety  of  the  boats,  there  was  no  reason  why  the  Beed,  even 
independent  of  this  regulation,  should  not  have  stopped  as  soon  as. 
the  Sutton's  team  was  stopped.  No  regulation  required  the  Sutton 
to  stop;  her  captain  acted  as  a  prudent  person  should  act  in  view  of 
probable  danger.  The  Beed  not  only  did  not  act  with  this  care  and 
prudence,  though  the  danger  was  sooner  visible  to  her,  but  she  neg- 
lected the  express  requirement  of  the  regulation  as  well.  It  is  im- 
possible to  say  that  if  she  had  slowed  sooner  this  could  have  had  no 
effect  in  avoiding  the  collision.  The  blow  was  a  comparatively  light 
one ;  she  had  a  line  thrown  out  to  the  City  of  Troy  at  the  time  for 
the  purpose  of  keeping  her  off,  and  timely  slowing  by  the  Beed,  as 
the  regulation  required,  might  possibly  have  been  sufficient  to  avoid 
the  collision  altogether.    The  Beed  must,  therefore,  be  held  liable  for 
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eontribatory  negligence  in  this  respeoi.     Tht  Penmylvania,  19  Wall. 
125. 

It  resalts  from  this  that  the  owner  of  the  Sotton  is  entitled  to  a 
decree  against  both  the  Beed  and  the  City  of  Troy,  and  that  the 
owner  of  the  Charley  A.  Beed  is  entitled  to  a  decree  against  the  City 
of  Troy  for  half  his  damages,  with  costs  to  the  libelant  in  each  case. 


Bed  Wiko  Mills  v.  Meboantile  Mut.  Ins.  Co. 

{IHttriet  Court,  S.  D.  Stm  Tork.    January  9,  1884.) 

1.  BarppiKO — Through  BiUiOFLADina  —  Inbubakcb — Oonstbcotiok — Btatb 

IiENS. 

The  woids  used  in  insurance  contracts  are  to  be  understood  according  to  their 
ordinary  scope  and  meaning,  unless  a  more  restricted  use  is  established  by  gen- 
eral mercantile  usage,  or  expressly  brought  to  the  notice  of  both  parties. 

2.  Same — TRAiTBrKB  of  Goods. 

Where  flour  was  shipped  by  the  Merchants'  Dispatch  Transportation  Com- 
pany, at  Red  Wing,  Minnesota,  for  Glasgow,'  Scotland,  by  a  Uirough  bill  of 
lading  of  that  company  and  the  State  Line,  and  the  shipper  thereupon  effected 
inaurance  with  the  respondents  upon  a  certificate  of  marine  insurance  **  from 
New  York  to  Glasgow  on  board  of  the  State  Line,"  and  a  portion  of  the  flour, 
on  arrival  at  New  York,  was  loaded  on  board  the  steam-ship  Zanzibar,  which 
Mraa  not  one  of  the  regular  steam-ships  of  the  State  Line,  but  of  which  that  line 
had  taken  an  assignment  of  a  charter-party  for  a  single  trip  from  New  York 
to  Glasgow,  the  charter-party  being  a  contract  of  affreightment  merely,  and 
the  possession  and  the  control  of  the  Zanzibar  remaining  with  her  owners,  and 
not  with  the  State  Line,  held,  that  the  Zanzibar  did  not  form,  even  tempora- 
rily, a  part  of  the  State  Line,  and  that  the  insurance  did  not  attach,  but  that 
the  lo«ling  on  the  Zan2sibar  was  a  transfer  by  the  State  Line  of  the  flour  so 
loaded  to  another  steamer,  in  accordance  with  one  of  the  provisions  of  the 
through  bill  of  lading.  Secus,  had  the  possession  and  control  of  the  Zanzibar, 
though  for  a  single  voyage  only,  been  in  the  State  Line 

In  Admiralty. 

On  the  fourteenth  of  December,  1878,  the  libelants  delivered  to  the 
Merchants'  Dispatch  Transportation  Company,  at  Bed  Wing,  Minne- 
sota, 800  barrels  of  floor,  to  be  transported  from  Bed  Wing  to  Glas- 
gow, Scotland,  and  received  what  is  known  as  a  through  bill  of  lad- 
ing, entitled  "The  Merchants'  Dispatch  Transportation  Company  and 
the  State  Line."  On  the  sixteenth  of  December  the  libelants  took 
ont  a  certificate  of  insurance  from  the  respondents'  company,  to 
the  amount  of  $2,800,  upon  the  800  barrels  of  flour  insured,  to  be 
shipped  "on  board  of  the  State  Line,  at  and  from  New  York  to  Glas- 
gow, Scotland."  On  the  arrival  of  the  flour  at  New  York,  one  of  the 
regular  vessels  of  the  State  Line  having  been  totally  lost,  and  there 
being  an  accumulation  of  goods,  the  agents  of  the  State  Line,  Aus- 
tin, Bddwin  &  Co.,  took  to  themselves  an  assignment  of  a  charter- 
party  of  the  ateam-ship  Zanzibar,  from  the  agent  of  the  New  York 
Central  Bailroad  Company,  who  held  a  charter  of  the  Zanzibar,  for  a 
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r€tnm  voyage  to  Great  Britain,  and  thereupon,  on  aoconnt  of  the 
State  Line,  Austin,  Baldwin  &  Go.  loaded  her  with  wheat  and  peas 
in  bulk,  and  other  cargo,  including  400  barrels  of  the  flour  in  ques- 
tion. The  Zanzibar  shortly  after  sailed  from  New  York  and  has 
never  been  heard  from.  The  claim  of  the  libelants  for  these  400 
barrels  of  flour  was  adjusted  by  the  respondents'  agents  in  London 
as  a  total  loss.  Payment,  however,  was  resisted,  on  the  ground  that 
the  policy  never  attached  as  respects  the  Zanzibar,  because,  as 
alleged,  she  was  not  a  vessel  belonging  to  the  State  Line. 

The  through  bill  of  lading  contained,  among  others,  the  following 
elauses : 

"  (6)  It  is  further  agreed  that  the  said  Merchants'  Dispatcli  Transportation 
■Company  have  liberty  to  forward  the  goods  or  property  to  port  of  destination 
by  any  other  steamer  or  steam-ship  company  than  that  named  herein,  and 
this  contract  is  executed  and  accomplished,  and  tlie  liability  of  the  Mer* 
chants'  Dispatch  Transportation  Company,  as  common  carriers  thereunder, 
terminates  on  delivery  of  the  goods  or  property  to  the  steamer  or  steam-ship 
company's  pier  in  New  York,  when  the  responsibility  of  the  steam-ship 
company  commences,  and  not  before.  (7)  And  it  is  further  agreed  that  the 
property  shall  be  transported  from  the  port  of  New  Yorls  to  the  port  of  Glas- 
gow by  the  said  steam-ship  company,  with  liberty  to  ship  by  any  other  steam- 
ship Or  steam-ship  company." 

The  charter-party  of  the  Zanzibar  is  dated  December  18, 1878,  and 
provided  that  the  Zanzibar,  classed  as  100 All,  in  measurement 
2,245  tons,  should  proceed  from  Liverpool  to  New  York,  and  thence 
back,  with  a  cargo  of  provisions  and  grain  or  cotton,  at  a  specified 
rate  of  freight,  to  some  one  safe  direct  port  in  the  united  kingdom  of 
Great  Britain  and  Ireland,  etc.  On  the  twenty-eighth  of  December, 
the  ship  being  then  in  New  York,  all  right,  title,  and  interest  in  the 
charter-party  was  transferred  to  the  agents  of  the  State  Line.  By 
the  terms  of  the  charter-party  the  navigation  of  the  ship  remained 
entirely  under  the  control  and  at  the  expense  of  her  owners,  and  not 
of  the  charterers. 

Evidence  was  given  at  the  trial  to  the  effect  that  on  vessels  belong- 
ing to  regular  and  known  lines  of  transportation  the  rate  of  insur- 
ance is  less  than  upon  independent  vessels.  Evidence  was  also  given 
by  several  agents  of  insurance  companies  that  they  would  not  con- 
sider a  vessel  employed  upon  a  single  trip,  like  the  Zanzibar,  to  come 
within  the  description  of  "The  State  Line"  referred  to  in  the  certifi- 
cate of  insurance. 

Sidney  Chubb,  for  libelant. 

Scudder  &  Carter,  for  respondents. 

Bbowx,  J.  I  do  not  think  that  this  case  should  be  determined 
with  any  reference  to  what  the  agents  of  the  insurance  companies  in 
New  York  might  consider  as  coming  within  the  description  of  "The 
State  Line."  The  merchants  who  ship  these  goods  by  a  throilghbill 
of  lading,  a  thousand  miles  away  in  the  interior,  and  who  deal  with 
the  insurance  company's  agents  there,  have  a  right  to  rely  upon  the 
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ordinary  meaning  and  scope  ot  the  terms  nsed  in  the  certificate  of  in- 
surance, unless  a  more  restricted  meaning  is  proved  to  have  been 
recognized  and  established  by  general  mercantile  usage,  or  else  ex- 
pressly brought  to  their  notice,  neither  of  which  in  this  case  has  been 
proved.  This  insurance  was  not  upon  any  particular  vessel.  It  was 
manifestly  intended  to  be  as  broad  as  "The  State  Line,"  which  was 
acting  in  conjunction  with  the  Transportation  Company  in  obtaining 
goods  on  through  bills  of  lading.  In  .my  judgment,  therefore,  "The 
State  Line"  must  be  held  to  embrace  all  vessels  which  were  navigated 
under  the  possession,  control,  and  management  of  the  State  Line, 
whether  the  vessels  were  such  as  existed  on  the  date  when  the  certifi- 
cate of  insurance  was  issued,  or  were  new  vessels  introduced  into  that 
line  afterwards,  on  board  of  which  the  goods  might  be  shipped;  or  ' 
whether  the  vessels  were  owned  or  were  merely  chartered  by  that 
line,  either  before  or  after  the  date  of  the  certificate,  provided  they 
were  in  its  possession  and  control.  Nor  can  I  deem  it  of  any  conse- 
quence that  the  vessel  performed  but  a  single  voyage,  provided  that 
upon  the  voyage  on  which  she  sailed  she  was  in  the  possession  and 
under  the  management  and  control  of  the  State  Line.  If  so,  she 
was  daring  that  voyage  a  part  of  the  State  Line,  and  was  one  of  the 
vessels  of  the  State  Line  pro  hoe  vice.  If,  on  the  other  band,  the 
vessel  which  carried  the  fiour  was  not  in  the  possession  or  under  the 
management  or  control  of  the  State  Line,  then  the  case  would  be 
that  of  a  carriage  of  the  goods  bv  another  steamer  to  which  the  State 
Line  had  transferred  them. 

The  express  conditions  of  the  through  bill  of  lading  gave  the  State 
Line  the  right  "to  transfer  the  goods  to  any  other  steam-ship  or  com- 
pany;" and  if  the  State  Line  did  thus  transfer  the  carriage  of  400 
barrels,  a  part  of  this  consignment,  to  any  other  vessel,  in  accord- 
ance with  this  provision,  it  seems  plain  that  the  certificate  of  insur- 
ance would  not  attach  to  the  latter  vessel.  The  existence  of  this 
provision  in  the  through  bill  of  lading  was  notice  to  the  libelants  of 
the  necessity  of  watchfulness  on  their  part  in  respect  to  any  transfer 
of  the  goods  by  the  State  Line  to  any  other  steamer,  and  of  the  need 
of  provision  for  such  a  contingency  in  their  insurance. 

After  the  loss  of  the  Zanzibar  was  suspected,  some  correspond- 
ence between  the  parties  to  this  suit  arose  on  that  very  point,  from 
which  it  is  clear  that  the  libelants  were  aware  of  this  contingency  .in 
regard  to  the  insurance,  and  of  the  necessity  of  an  assent  by  the  in- 
surance company  in  order  to  hold  them  as  respects  any  other  vessel  to 
which  the  flour  or  any  part  of  it  might  have  been  transferred  by  the 
State  Line. 

The  terms  of  the  charter  of  the  Zanzibar,  of  which  the  agents  of 
the  State  Line  took  the  transfer,  are  such  as  show  clearly  that  the 
State  Line  did  not  acquire  the  possession  or  have  any  control  of  the 
navigation  of  the  latter  vessel.  It  was  a  contract  of  affreightment 
only,  and  the  assignment  of  it  to  the  agents  of  the  State  Line  gave 
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them  the  right  only  to  lade  the  ship  with  such  and  such  goods.  The 
possession  and  the  responsibility  and  control  of  the  navigation  of  ^the 
Zanzibar  remained  solely  with  her,general  owners.  And  it  was  un- 
der such  a  charter-party  that  the  400  barrels  in  question  were  laden 
03  board  the  Zanzibar  by  the  State  Line.  This,  in  my  judgment, 
was  a  transfer  of  so  much  of  this  flour  to  another  steamer  within  the 
terms  of  the  clause  of  the  through  bill  of  lading  above  quoted.  The 
State  Line  had  no  possession  of  the  Zanzibar  and  no  control  over  her. 
They  loaded  the  flour  on  board  of  her,  as  any  merchant  might  have 
done,  at  a  specified  rate  of  freight,  for  which,  under  the  terms  of  the 
charter-party,  the  vessel  and  her  owners  contracted  to  deliver  these 
goods  at  Glasgow. 

On  th<;  ground,  therefore,  that  neither  the  possession  nor  the  con- 
trol of  the  Zanzibar  upon  this  voyage  was  in  the  State  Line,  I  must 
bold  that  the  Zanzibar  was  not  one  of  the  vessels  of  the  State  Line, 
even  temporarily  or  pro  hoc  vice,-  that  the  certificate  of  insurance, 
therefore,  did  not  attach;  and  that  the  libel  must  be  dismissed,  with 
costs. 


The  B.  B.  Saunosbs.     (Two  Gases.) 

{Dittriet  Court,  8.  D.  Naw  York.    January  7, 1884.) 

1.  OoIjLision— Action  fob  DAUAasa — ^Tort. 

An  action  for  damages  occasioned  by  collision  is  an  action  of  tort  founded 
upon  negligence. 

2.  SaMB— ANSWEB — KBQIiiaBKOB. 

Where  tlie  answer  denies  any  negligence,  the  burden  of  proof  Is  upon  the 
libelant,  unless  the  answer  states,  or  by  not  denying  admits,  facts  from  which 
negligence  is  legally  presumed. 

3.  Same — Inspectorb'  Rui.kb — Fifth  Situation. 

The  supervising  inspectors,  under  the  act  of  Peburuary  28, 1871, (section  4412, 
Bev  St.,)  have  authority  to  frame  additional  regulations  in  regard  to  steamers 
passing  each  other,  not  m  conflict  with  the  statutory  rules.  Their  rules  requir- 
ing steamers  in  the  fifth  situation  to  pass  ordinarily  to  the  right,  but  permitting 
vessels  in  peculiar  situations  to  pass  to  the  left  upon  sounding  a  signal  of  two 
whistles,  is  within  the  scope  of  their  powers,  and  obligatory  on  vessels  navi- 
gating the  harbors. 

4.  Same— Ahswerino  Signals. 

•■  The  requirement  that  the  signal  in  answer  to  the  exceptional  signal  of  two 
whistles  shall  be  given  "promptly,"  is  not  complied  with  except  by  an  imme- 
diate answer,  before  other  maneuvers  are  taken,  where  no  reason  for  delay  ap- 
pears. 

5.  Same— Case  Stated. 

Where  the  tugs  B.  B.  8.  and  O.  were  approaching  each  other  upon  crossing 
courses  in  the  iilast  fiver  in  the  fifth  situation,  and  the  O.,  having  the  B.  B.  S. 
on  her  starboard  hand,  sounded  a  signal  of  two  whistles,  and  the  B.  B.  8.,  with- 
out first  replying  thereto,  immediately  signaled  to  her  engineer  to  stop  and 
bacls  his  engines,— a  proper  maneuver  in  accordance  with  that  signal,— but  did 
not  immediately  answer  the  two  whistles,  and  very  shortly  after  the  O.  gave  a 
signal  of  one  whistle,  which  was  immediately  answered  by  one  whistle,  and  a 
collision  ensued,  and  the  case  was  submited  by  both  sides  without  other  evi- 
dence, hdd,  that  the  B.  B.  8.  was  in  fault  in  not  answering  promptly  the  O.'a 
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.  slpial  of  tiro  whistles  before  proceeding  to  maneavcr  in  accordance  with  it; 
that  it  is  impoaasble  to  sav  that  the  delay  and  the  change  of  signals  may  not 
have  contributed  to  the  collision;  and  that  the  B.  B.  B.  was  therefore  liable. 

The  above  libels  wu-e  filed  to  reaver  $9,500  damages  for  injnries 
aastained  by  the  canal-l)oat  H.  B.  Wilbur  and  cargo,  which  was  in 
tow  of  the  B.  B.  Saanders,  through  a  collision  with  the  steam-tag 
Orient,  on  the  twenty-sixth  of  September,  1879,  in  the  North  river, 
opposite  Harrison  street.  The  Saunders,  at  about  12  u.,  had  left  pier 
40,  North  river,  with  the  Wilbur  lashed  to  her  port  side  to  be  towed 
to  Newark.  The  day  was  clear  and  the  tide  slack.  About  10  min- 
utes after  leaving  the  slip,  when  the  tug  was  about  a  third  of  the 
way  across  the  river  and  heading  down  stream,  the  Orient  was  seen 
coming  out  of  the  Harrison-street  slip.  She  bord  about  three  or  four 
points  off  the  Saunders'  port  bow.  Shortly  afterwards,  as  the  answer 
states,  the  Orient  "blew  a  signal  of  two  blasts  of  her  steam-whistle  to 
signify  to  the  Saunders  that  the  Orient  desired  to  pass  across  the 
river  in  front  of  the  Saunders;  that  the  pilot  of  the  latter  thereupon 
gave  a  signal  to  the  engineer  of  his  vessel  to  slow  her  engine ;  that 
almost  instantly,  and  before  said  pilot  had  time  to  do  anything 
further,  the  Orient  blew  a  signal  of  one  blast  of  her  steam-whistle  to 
signify  to  those  on  board  the  Saunders  that  the  Orient  intended  to 
pass  astern  of  her;  that  the  Saunders  immediately  replied  to  said 
second  'signal  with  a  single  blast  of  her  steam-wbistle,  and  signaled 
the  engineer  of  the  Saunders  to  go  ahead  at  full  speed,  and  then  put 
her  helm  to  port ;  that  these  orders  were  obeyed,  but  the  Orient  con- 
tinued upon  her  former  course  across  the  river  without  change  until 
she  struck  the  Wilbur." 

The  Ubelants  called  one  witness,  who  was  on  board  the  Wilbur,  who 

testified  that  he  saw  the  Orient  coming  straight  out  of  either  Harrison 

or  Canal  street  slip,  apparently  going  across  the  river  ahead  of  him; 

that  he  did  not  notice  her  again,  being  occupied,  until  she  was  within 

30  or  40  feet  of  him,  and  that  she  came  straight  upon  the  Wilbur, 

striking  her  about  amid-ships;  and  that  at  that  time  the  head  of  the 

;  Saunders  was  canted  towards  New  York,  and  that  the  cbptain  only 

was  in  the  pilot-house.    They  also  read  the  deposition  of  the  engineer 

of  the  Orient,  showing  that  at  the  time  of  the  collision  the  engines  of 

the  latter  were  backing,  but  he  did  not  know  whether  her  headway 

was  stopped  or  not.    Upon  this  evidence  and  the  pleadings  the  libel- 

1  ant  rested,  and  the  claimants  submitted  the  ease  upon  this  testi- 

!  mony,  claiming  that  no  primxi  facie  case  had  been  made  out  against 

i  the  Saanders  requiring  any  exculpating  evidence  on  their  part.    The 

i  answer  also  states  that  shortly  before  the  collision,  and  when  it  was 

seen  to  be  inevitable,  the  pilot  of  the  Saunders  starboarded  his  helm 

to  ease  the'  blow. 

T.  L.  Ogden  and  Ckas,  M.  Da  Cotta,  for  insurance  company. 

E.  D.  McCarthy,  for  libelant,  Toole. 

Butler,  Stillman  dt  Hubbard  and  W.  Mynderte,  for  claimant. 
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Bbowk,  J.  The  libelants  contend  that  it  is  a  point  of  great  prac 
tical  importance  in  this  case,  and  in  others  similar,  that  they  should 
not  be  compelled  to  call  unfriendly  witnesses  when  not  absolutely 
ndcessary;  and  they  rested  their  case  upon  the  pleadings,  and  the 
slight  testimony  of  two  witnesses,  as  making  out  a  prima  facie  case 
of  negligence  in  the  Saunders,  at  the  same  time  claiming,  also,  that 
the  Saunders,  having  taken  the  tug  in  tow  under  a  contract  to  trans- 
port her  to  Newark,  should  be  legally  treated  as  a  bailee,  bound  af> 
tirmatively  to  excuse  herself  for  not  having  fulfilled  her  engagement. 
The  engagement  to  tow  the  tug  to  Newark  is  averred  in  the  libels  and 
is  not  denied  in  the  answer.  It  is  unnecessary  to  inquire  how  the 
burden  of  proof  would  stand  if  the  libels  were  filed  upon  such  a  con- 
tract only.  That  is  not  the  case  here.  They  expressedly  state  that 
they  are  filed  in  a  cause  "of  collision."  Both  tugs  were  originally 
proceeded  against;  the  averments  are  equally  against  both;  negli- 
gence is  charged  against  both;  and  the  little  evidence  given  doea 
show  that  the  Wilbur  was  run  into  by  the  Orient.  Shortly  after  the 
commencement  of  the  first  suit,  the  Orient  was  sold  for  seamen's 
wages,  and  no  surplus  remained  after  satisfying  that  decree,  and  the 
case  now  proceeds  against  the  Saunders  alone.  The  case  as  pre- 
sented is  not  one  of  contract,  but  of  tort;  and  the  foundation  of  the 
actions  against  both  vessels  is  negligence  in  the  tugs.  A  prima  facie 
case  of  negligence  must  therefore  be  made  to  appear,  either  from 
the  pleadings  or  from  the  evidence,  or  else  the  libels  must  be  dis- 
missed. 

In  the  case  of  The  L.  P.  Dayton,  10  Ben.  430,  433,  18  Blatchf. 
411,  the  libelant  in  a  somewhat  similar  case  rested  without  any  proof, 
both  tugs  being  there  before  the  court,  and  each  by  its  own  answer 
exculpating  itself,  and  showing  the  whole  fault  to  have  been  in  the 
other.  The  canal-boat  in  that  case  was  in  tow  of  the  Dayton. 
Blatchfobd,  J.,  says : 

"As  respects  the  Dayton,  no^ma/acfecaseof  negligence  is  shown  by  her 
answer.  The  fact  that  the  collision  occurred  while  the  Centennial  was  under 
the  control  «and  direction  of  the  Dayton,  and  had  neither  propelling  nor 
steering  power  of  her  own,  is  not  prima  facie  evidence  of  negligence  in  the 
Dayton." 

See,  also,  the  English  cases  there  cited,  and  The  Florence  P.  HaU, 
14  Fed.  Eep.  408,  416,  418;  The  Morning  Light.  2  Wall.  550,  556. 

I  do  not  think  the  evidence  sufficient  to  show  that  there  was  no 
lookout  on  duty,  or  no  other  pilot  than  the  captain  on  board.  The 
evidence  is  sufficient,  however,  to  show  that  the  two  tugs  were  ap- 
proaching each  other  upon  crossing  courses,  so  as  to  be  in  tho  fifth 
situation,  the  Orient  having  the  Saunders  on  her  own  starboard 
hand.  It  was  the  duty  of  the  Orient,  therefore,  to  keep  out  of  the 
way.  She  blew  two  whistles  to  indicate  that  she  would  cross  the 
bows  of  the  Saunders.  The  supervising  inspector's  rules  of  1875  re- 
quired that  the  Orient,  in  such  a  situation,  should  ordinarily  go 
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astern  of  the  Saunders,  having  previously  given  one  blast  of  the 
steam  whistle.  Rule  2,  and  the  illustrations,  pp.  87,  38.  The  note 
under  rule  6,  however,  states  that — 

"The  foregoing  rules  are  to  be  complied  with  in  all  cases  except  when  steam- 
ers are  navigating  in  a  crowded  channel,  or  in  the  vicinity  of  wharves.  Under 
snch  circumstances,  steamers  must  be  run  and  managed  with  great  caution, 
sounding  the  whistle  as  may  be  necessary  to  guard  against  collision  or  other 
accidents." 

And  at  page  38,  under  the  illustrations,  it  is  further  said : 
"When,  for  good  reason,  in  rivers,  and  narrow  and  difficult  channels,  a 
pilot  linds  it  necessary  to  deviate  from  the  standing  rule  just  stated,  he  shall 
give  early  notice  of  such  intention  to  the  pilot  of  the  other  steamer  by  giv- 
ing two  blasts  of  the  steam- whistle,  and  the  pilot  of  the  other  vessel  shall 
answer  promptly  with  two  blasts  of  his  whistle,  and  both  boats  shall  pass  to 
the  left." 

In  these  rules  I  do  not  perceive  anything  beyond  the  scope  of  the 
powers  conferred  upon  the  supervising  inspectors  by  section  4412  of 
the  Revised  Statutes,  (Act  of  February  28,  1871,  §  29,  16  St.  at 
Large.  450;  Act  of  1852,  §  29, 10  St.  at  Large,  72.)  Under  rule  19 
of  the  statutory  rules  of  navigation,  (section  4233,)  considered  alone, 
when  steam-vessels  are  crossing  in  the  fifth  situation,  the  steam-ves- 
sel which  has  the  other  on  her  starboard  band  would  doubtless  have 
an  option  togb  on  either  side  of  the  other ;  but  that  option  would  exist, 
not  by  force  of  any  statutory  authority,  but  simply  through  the  absence 
of  any  limitation  as  to  the  mode  in  which  she  might  perform  her  duty 
of  "keeping  out  of  the  way."  But  after  the  statutory  rules  were 
adopted  in  April,  1864,  (13  St.  at  Large,  58,  p.  60,  arts.  14,  18,)  the 
authority  of  the  supervising  inspectors  was  renewed  by  the  Act  of 
1871  (section  4412)  to  establish  additional  "regulations  to  be  observed 
by  all  steam-vessels  in  passing  each  other."  Regulations  thus  estab- 
lished, and  not  in  conflict  with  the  statute  rules,  are  manifestly 
binding. 

It  seems  to  me  entirely  competent  for  the  inspectors,  under  this 
authority,  to  establish  by  rule  in  what  particular  mode  vessels  meet- 
ing in  the  fifth  or  sixth  situation  shall  pass  each  other.  The  stat- 
ute makes  no  provision  as  to  the  mode  of  passing,  bat  requires  only 
that  the  one  vessel  shall  keep  out  of  the  way  of  the  other.  Where 
there  are  two  ways  of  doing  this,  equally  available,  it  is  not  incon- 
sistent with  the  statute  for  the  supervising  inspectors  to  provide  that 
it  shall  ordinarily  be  done  in  one  of  those  ways,  and  not  in  the  other; 
and  by  going  to  the  right,  rather  than  to  the  left,  when  there  is  noth- 
ing to  prevent  this  course.  All  that  I  understand  Benedict,  J.,  in 
the  case  of  The  Atlas,  4  Ben.  80,  to  have  disapproved  in  the  former 
rales,  was  in  so  far  as  the  regulation  required  a  port  helm  in  all  cases. 
The  vessel  required  to  keep  out  of  the  way,  he  says,  "may  proceed  ac- 
cording as  the  case  requires,  and  it  was  a  fault  in  her  to  port  if  star- 
boarding afforded  the  only  opportunity  of  avoiding  the  disaster." 
The  present  regulations  of  the  supervisors,  with  the  provisions  above 


Digitized  by 


Google 


122  FSDEBilj   BEFOBTEB. 

quoted,  provide  fnlly  for  these  contingencies  and  exceptions.  The 
mere  fact  that  rule  2  of  the  present  regulations  limits  the  course  of 
the  vessel  bound  to  keep  out  of  the  way,  in  ordinary  circumstances, 
to  one  of  the  two  alternatives  which  she  would  otherwise  have  an  op- 
tion  of  choosing,  is  no  objection,  as  it  seems  to  me,  to  this  rule.' 
All  regulations  necessarily  restrict,  and  are  intended  to  restrict  and 
make  definite,  what  was  previously  undefined  and  subject  to  the  choice 
of  the  parties;  and  the  regulation  in  question  seems  to  me  to  be 
clearly  calculated  to  promote  certainty  in  navigation,  and  to  avoid 
danger,  as  well  as  to  permit  all  reasonable  and  necessary  means  of 
doing  so.  In  effect,  it  re-establishes  what  was  regarded  as  the  rule 
previously  existing  in  ordinary  cases.  The  Johnson,  9  Wall.  146, 153; 
The  St.  John,  7  Blatchf .  220;  The  Washington,  3  Blatchf.  276.  Rule 
2,  requiring  vessels  meeting  obliquely  to  pass  ordinarily  to  the  right, 
subject  to  the  qualifications  above  quoted,  and  the  requirement  of 
signals  to  be  given  and  answered  "promptly,"  I  must  regard  as  strictly 
obligatory.  Non-observance  of  these  requirements  has  been  repeat- 
edly held  to  be  a  fault  sufficient  to  charge  the  offending  vessel  with 
contributory  negligence.  The  Grand  Republic,  16  Fed.  Bep.  424,  427 ; 
The  Clifton,  14  Fed.  Eep.  686;  The  Wm.  H.  Beaman,  18  Fed.  ^ep. 
334. 

The  pilot  of  the  Orient,  presumably  for  good  reason,  desiring  to 
pass  ahead  or  to  the  left,  gave  two  blasts  of  his  steam-whistle,  as  re- 
quired by  the  exceptions  above  quoted.  The  pilot  of  the  other  ves- 
sel heard  these  signals,  and  was  thereupon  required  to  "answer 
promptly."  Instead  of  doing  so,  the  pilot  of  the  Saunders,  as  appears 
from  her  answer,  proceeded  to  maneuver  his  own  vessel  upon  the  basis 
of  that  signal  by  an  order  to  slow  his  engine,  but  without  previously 
informing  the  Orient  of  that  intention  or  maneuver,  but  "almost  in- 
stantly," as  the  answer  continues,  "and  before  he  had  time  to  do  any- 
thing further,  the  Orient  blew  a  signal  of  one  whistle,  to  which  the 
Saunders  replied  with  one,  and  put  her  engine  full  speed  ahead.  The 
collision  followed,  though,  as  the  answer  of  the  Saunders  alleges, 
wholly  through  the  fault  of  the  Orient.  The  answer  states  no  rea- 
son, however,  why  the  signal  of  two  whistles  was  not  responded  to 
"promptly"  before  signaling  to  her  engineer  to  slow  her  own  en- 
gines. The  case  as  submitted,  therefore,  presents  only  the  extremely 
narrow,  but  naked,  technical  question,  whether,  where  no  reason  ap-, 
pears  for  a  contrary  course,  an  answering  signal  is  required,  by  the 
inspectors'  rules,  to  be  given  at  once,  and  before  any  other.manw 
vers  are  taken ;  for  if  the  rule  does  require  that,  then  the  Saunders 
is  prima  facie  in  fault,  and  is  called  upon  either  to  justify  her  de- 
parture from  the  rule,  or  else  to  show  that  suph  departure  in  no  way 
contributed  to  the  collision.  I  think  this  question  must  be  answered 
in  the  affirmative,  and  especially  so  where  the  signal  received  is  one 
proposing  an  exceptional  course,  as  in  this  case.  The  vessel  first 
giving  such  an  exceptional,  though  lawful,  signal,  certainly  ought  to 
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be  informed  immediately  whether  it  is  assented  to  or  not,  in  order 
that  her  own  navigation  may  be  guided  accordingly.  She  cann6t 
rightly  be  kept  in  saspense,  not  knowing  whether  her  proposal  is 
to  be  assented  to  or  not,  or  which  way  to  shape  her  course.  The  ob- 
ject of  mutual  signals  is  the  mutual  understanding  of  each  other's 
coarse.  The  rule  requires  a  prompt  reply  to  prevent  suspense  and 
miscalculation.  To  act  upon  exceptional  signals  received  by  ma- 
neuvering accordingly,  without  previous  notice  of  acceptance,  is  a 
double  wrong,  and  misleads  in  two  ways :  First,  by  inducing  in  the 
other  vessel  the  belief  of  dissent  through  the  delay ;  and,  $econd,  by  a 
change  of  course  or  rate  of  speed  without  notice.  If  the  rale  requiring 
the  answer  to  be  given  "promptly"  is  not  enforced  literally,  so  as  to  ex- 
elnde  all  other  maneuvers  before  answering  which  are  not  shown  to  be  , 
necessary  by  the  circumstances,  the  regulation  requiring  an  answer 
to  signals  can  be  of  little  avail,  and  might  rather  prove  a  snare  than 
a  help  to  safe  navigation.  It  is  impossible  to  say  that  the  result  of 
the  delay  in  this  case,  however  small  it  may  have  been,  was  not  the 
cause  of  the  Orient's  changing  her  signal  of  two  whistles  to  that  of 
one  whistle,  and  thereby  the  cause  of  the  collision  which  followed. 

As  the  evidence  and  pleadings,  therefore,  are  sufficient  to  show 
that  the  rale  of  the  fifth  situation  is  applicable,  and  that  the  Saun- 
ders failed  to  respond  promptly  to  the  signal  given,  as  required  by  the 
inspectors'  regulations,  and  no  reason  for  this  failure  to  respond 
promptly  being  alleged  in  connection  with  this  admission  in  the  an- 
swer, or  proved,  I  must  hold  that  there  is  a  prima  fade  fault  shown 
in  the  Saunders  in  this  respect ;  and,  as  it  is  impossible  to  say  that 
this  fault  did  not  contribute  to  the  collision,  the  libelant  is  entitled  to  , 
a  decree,  with  costs.     The  Pennsylvania,  19  Wall.  126,  187. 


Teck  Qdebini  Stauphalia,  etc. 

The  Gbkdit  Ltonnais. 

{Dittriet  Court,  S.  D.  New  Yor'.    December  31, 1883.) 

1.  SHiTPiRe — Bnj.  OF  Ladino — Boka  Fidb  Indobbbe— Fbbioht  Payable— Lump 

8oM— QnANTiTT  Uhknown. 

Where  a  bill  of  lading,  after  reciting  receipt  of  a  given  quantity,  weight, 
etc.,  contains  a  further  express  pruvision,  "  quantity,  weight,  and  contents  un- 
known," the  vessel  may  show  that  less  than  the  amount  stated  was  received, 
and  will  not  be  liable,  as  for  short  delivery,  even  to  a  bona  fide  indorsee  of  a  bill 
of  lading,  if  she  delivers  all  that  she  received. 

2.  tJAME— Rkceift  for  Hohe  than  A0TUAI.T.T  Put  on  Board. 

If  the  master  aclEaowiedges  receipt,  knowingly,  for  a  greater  amount  than 
has  been  put  on  board,  quare,  whether  the  vessel  is  liable,  in  an  action  »»  rem, 
for  more  than  the  amount  actually  laden  on  board. 
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3.  Same— Ohastkr-Paiitt. 

The  bona  fide  indorsee  of  a  bill  of  lading  is  not  attected  by  the  provisions  of 
a  charter-party,  of  which  he  has  no  knowledge  or  notice,  so  as  to  be  put  on  in- 
quiry. In  such  a  case  he  is  liable  for  freight  only,  according  to  the  provisions 
of  tiie  bill  of  lading. 

i.  Same — Case  Stated. 

Where  the  bill  of  lading  provided,  "freight  to  be  paid  for  410  tons,  je451," 
etc.,  and  "to  pay  in  New  \ork  £300.13.4,"  heid,  this  was  notice  of  a  specific 
sum  to  be  paid,  though  the  cargo  was  short  of  410  tons,  it  appearing  that  the 
kilos  actually  receipted  for  amounted  to  only  400  tons. 

In  Admiralty. 

Condert  Bros.,  for  libelant. 

Butler,  Stiliman  dt  Hubbard,  for  claimant. 

Brown,  J.  The  libelant  is  the  bona  fide  indorsee  of  a  bill  of  lad- 
ing given  by  the  master  of  the  Querini  Stamphalia  for  certain  iron 
shipped  at  Odessa  on  August  5, 1880,  to  be  transported  to  New  York. 
This  aait  was  brought  to  recover  for  an  alleged  short  delivery  of  iron 
to  the  amount  of  a  little  over  88  tons.  The  cross-libel  was  jEiled  to 
recover  £Z(iO  for  unpaid  freight.  The  evidence  shows  satisfactorily 
that  all  the  iron  was  delivered  which  was  received  on  board  the  ves- 
sel. No  question  is  made  but  that  this  would  be  a  good  defense  as 
against  the  shipper.  The  libelant,  the  Credit  Lyonnais,  however, 
contends  that  as  bona  fide  indorsee  of  the  bill  of  lading  for  value,  it 
has  a  right  to  rely  upon  the  representation  as  to  the  amount  of  iron 
shipped  contained  in  the  bill  of  lading,  and  a  right  to  hold  the  vessel 
and  her  owners  for  the  delivery  of  this  amount.  The  bill  of  lading, 
however,  expressly  states  that  the  "qqantity,  weight,  and  contents  aie 
unknown."  In  the  body  it  recites  the  receipt  of  406,000  kilos;  and 
this  is  equal  to  oidy  400  tons.  Only  about  362  tons  were  delivered. 
In  the  margin  of  the  bill  of  lading,  however,  is  an  entry  "freight  to 
be  paid  for -410  tons,"  etc.  Numerous  authorities  establish  the  rule 
that  a  clause  in  the  bill  of  lading  reciting  that  the  weight  or  quantity 
is  unknown  qualifies  the  effect  of  other  statements  as  to  the  amount 
or  weight,  and  authorizes  proof  to  show  that  a  less  amount  was  in 
fact  received  on  board.  Ciarfc  v.  BarneweW,  12  How.  272;  630  Quar- 
ter Casks  of  Sherry ,  7  Ben.  506  ;  14  Blatohf.  517;  Shepherd  v.  Naylor,  ■ 
71  Mass.  591;  Kelley  v.  Bowker,  11  Gray,  428;  The  Nora,  14  Fed. 
Rep.  429. 

In  the  cases  on  this  subject  I  find  no  distinction  made  in  favor  of  an 
indorsee  of  a  bill  of  lading.  Most  of  the  cases  above  cited  are  those 
of  such  an  indorsee.  Nor  do  I  perceive  any  reason  why  any  such 
distinction  in  his  favor  should  be  made ;  for  upon  the  face  of  the  bill 
of  lading  itself  he  has  notice  of  the  qualification  which  authorizes  the 
master  to  show  that  a  less  amount  was  actually  received.  He  can- 
not be,  therefore,  in  the  legal  sense,  a  bona  fide  holder  relying  upon 
a  representation  by  the  master  of  a  specific  amount  received  on  board. 
There  is  no  room,  therefore,  for  any  such  estoppel  as  exists  in  favor 
of  a  bona  fide  indorsee  where  no  such  qualification  appears  on  the 


Digitized  by 


Google 


THB    QUBRINI   8TAHFHALIA.  125 

face  of  the  bill  of  lading.  Bradstreet  v.  Reran,  2  Blatohf.  116 ;  Meyer 
y.Peck,  28  N.  Y.  598;  118  Sticks  of  Timber,  8  Ben.  214. 

The  case  of  Jestel  v.  Bath,  L.  B.  2  £xch.  267,  is  almost  identical 
\nth  the  present.  There  the  plaintiff  was  the  assignee  for  fall  value 
and  bona  fide  holder  of  the  bill  of  lading  of  goods  shipped  on  the  de- 
fendant's vessel,  and  brought  his  action  to  recover  for  a  short  deliv- 
ery of  manganese.  The  bill  of  lading  was  similar  to  the  present, 
stating  "weight,  contents,  and  value  unknown."  The  court  unani- 
mously held  that  the  action  could  not  be  maintained,  either  at  com- 
mon law  or  on  the  statute  of  18  &  19  Vict.,  it  appearing  that  the  de- 
fendants delivered  all  that  they  had  received,  though  less  than  the 
number  of  kilogrammes  stated  in  the  bill  of  lading.  KeiiLT,  C.  B.,  says 
the  bill  of  lading  "may  be  reasonably  and  fairly  read  as  meaning  that 
a  quantity  of  manganese  had  been  received  on  board,  appearing  to 
amount  to  thirty-three  tons,  but  that  the  person  signing  the  bill 
would  not  be  liable  for  any  deficiency,  inasmuch  as  he  had  not  in  fact 
ascertained,  and  therefore  did  not  know,  the  true  weight." 

Mabtin,  B.,  says: 

"The  person,  therefore,  signing  the  bill  of  lading  by  signing  for  the 
amount,  with  this  qualiQcation,  <  weight,  contents,  and  value  unknown,' 
merely  means  to  say  that  the  weight  is  represented  to  him  to  be  so  much, 
but  that  be  has  himself  no  knowledge  of  the  matter.  The  insertion  of  the 
weight  in  the  margin,  and  the  calculation  of  freight  upon  it,  does  not  carry 
the  matter  any  further;  he  calculates  the  freight,  as  it  is  his  duty  to  do,  upon 
the  weight  as  stated  to  him.  The  qualification  is  perfectly  reasonable,  and  I 
do  not  understand  how  a  statement  so  qualified  binds  any  one." 

Brauwell,  B.;  says : 

,  "This  document,  though  apparently  contradictory,  means  this:  A  certain 
quantity  of  manganese  has  t)een  brought  on  board,  which  is  said  by  tlie  ship- 
per, for  the  purpose  of  freight,  to  amount  to  so  much,  but  I  do  not  pretend 
or  undertake  to  know  whether  or  not  that  statement  of  weight  is  correct. 
On  a  bill  of  lading  so  made  out  I  think  no  one  could  be  liable  in  such  an  ac- 
tion as  the  present." 

These  cases  seem  decisive  on  this  branch  of  the  present  contiro- 
versy. 

Again,  the  indorsee  of  the  bill  of  lading  brings  this  action  in  rem 
against  the  vessel  for  short  delivery.  The  case  of  Pollard  v.  Vinton, 
105  U.  S.  7,  the  case  of  Hubbersty  v.  Ward,  8  Exch.  330,  and  other 
authorities  cited  in  Pollard  v.  Vinton,  seem  to  me  to  hold  that  the 
vessel  cannot  be  bound,  whatever  may  be  the  liability  of  the  master, 
for  goods  not  put  on  board.  In  Maude  &  P.  Law  Merch.  Shipp. 
343,  it  is  said,  generally,  that  "the  master  has,  as  against  his  owners, 
no  authority  to  sign  bills  of  lading  for  goods  not  received  on  board ; 
nor  has  he  power  to,  nor  does  he,  charge  his  owners  by  signing  bills 
of  lading  for  a  greater  quantity  of  goods  than  those  on  board;  and 
all  persons  taking  bills  of  lading  by  indorsement,  or  otherwise,  must 
be  taken  to  have  notice  of  this."     The  vessel  cannot,  in  this  case,  be 
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held  liable  for  any  short  delivery,  and  the  libel  of  the  Credit  Lyon- 
nais  must  be  dismissed,  with  costs. 

In  the  libel  for  freight,  there  is  a  question  how  mnoh  freight  can 
be  claimed.  The  vessel  was  chartered  by  her  owner  to  H.  J.  Mor- 
rens,  who  agreed  to  load  from  410  to  420  tons  of  old,  heavy,  wrought, 
scrap-iron,  at  the  rate  of  22  shillings  per  20  cwt.,  one-third  payable  on' 
signing  bills  of  lading,  and  the  rest  on  delivery  of  the  cargo,  "the 
owner  and  master  to  have  an  absolute  lien  on  the  cargo  for  all  freight, 
dead  freight,  and  demurrage."  The  iron  shipped  at  Odessa  belonged 
to  the  charterer.  It  was  weighed  in  the  city  and  thence  brought  sev- 
eral miles  to  the  dock.  After  it  had  arrived  there,  a  considerable 
amount  was  thrown  out,  before  shipment,  as  unfit,  by  the  charterer's 
agent,  and  other  portions  were  stolen,  so  that  considerably  less  than 
the  lowest  amount,  namely,  410  tons,  stipulated  for  in  the  charter, 
was  furnished  to  the  vessel.  Under  the  stipulation  for  dead  freight, 
the  vessel  had  a  lien  on  the  368  tons  shipped  for  the  full  freight,  at 
the  rate  of  22  shillings  per  20  cwt.,  upon  the  410  tons  agreed  to  be 
famished.  The  bill  of  lading  was  made  out  for  406,000  kilos,  equal 
to  400  tons,  or  10  tons  only  less  than  the  stipulated  amount;  but  the 
master  was  confident  that  there  was  even  less  than  this,  and  he  hes- 
itated about  signing  the  bill  of  lading  for  that  amount,  but  was  as- 
sured by  the  shipper's  agent  that  any  difference  would  be  deducted. 
In  the  body  of  the  bill  of  lading,  freight  was  specifeed  "to  be  paid  on 
the  said  goods,  22  shillings  per  1,015  kilos,  as  per  margin,"  and  in 
the  margin  were  the  following  entries,  "freight  to  be  paid  for  four 
hundred  ten  tons,  £4:51.  Beceived  ^- — £150.6.8.  To  pay  in  New 
York,  £300.13.4.     Signed  for  shipper.     G.  Webth." 

There  is  no  reference  in  the  bill  of  lading  to  the  charter-party ;  the 
indorsee  of  the  bill  of  lading  is  not,  therefore,  affected  by  its  provis- 
ions, except  in  so  far  as  he  had  notice  of  it,  and  so  put  on  inquiry, 
equivalent  to  notice.  He  has  a  right  to  rely  upon  the  bill  of  lading, 
and  cannot  be  held  liable  for  dead  freight,  which  is  the  subject  of  the 
present  controversy,  beyond  what  is  required  by  the  bill  of  lading 
itself.  Conceding  this  to  the  fullest  extent,  it  is  impossible  for  me 
to  read  this  bill  of  lading  all  together,  without  holding  that  the  Credit 
Lyonnais  were  not  only  put  upon  inquiry  by  the  peculiar  character  of 
the  several  clauses  which  this  bill  of  lading  contained  in  regard  to 
payment  of  freight,  and  the  amount,  but  also  that  they  had  express 
notice  that  the  sum  of  £451,  less  the  one-third  already  paid,  was  to 
be  paid  upon  delivery  of  the  cargo,  as  for  410  tons.  The  statement 
in  the  body  of  the  bill  of  lading  that  freight  was  to  be  paid,  22 
shillings  for  1,015  kilos,  is  qualified  by  reference  to  the  margin,  which 
shows  that  410  tons  was  to  be  paid  for,  while  the  amount  stated  to 
be  received  on  board,  namely,  406,000  kilos,  amounted  to  only  400 
tons.  Here  was  a  very  plain  ambiguity,  even  in  this  part  of  the  bill 
of  lading,  which  was  of  itself  sufficient  to  put  the  indorsee  on  inquiry ; 
and  inquiry  could  not  have  failed  to  disclose  the  existence  of  the 
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charter-party,  and  the  right  of  the  vessel  to  receive  freight  on  410 
tons.  But  again,  the  indorsements  in  the  margin  of  the  bill  of  lading, 
made  and  signed  by  the  agent  of  the  shipper,  expressly  direct  "freight 
to  be  paid  for  410  tons,"  namely,  jg451,  which  410  tons  amount  to, 
at  the  rate  of  22  shillings  per  ton.  Deducting  £150,  the  margin  then 
reads  "to  pay  in  New  Tork,  J6300.13.4."  Here,  then,  is  a  specific 
adjustment  of  the  amount  of  freight  to  be  paid  in  New  York,  arrived 
at  by  computation,  with  the  shipper's  direction  that  that  amount  is 
to  be  paid  and  collected  in  New  York,  although  it  disagrees  with  the 
prescribed  rate  and  weight,  as  given  in  the  body  of  the  bill  of  lading. 
The  object  of  this  indorsement  by  the  shipper's  agent  was,  as  seems 
to  me,  plainly  to  give  express  notice,  both  to  the  captain  that  he 
must  collect  the  full  amount  on  delivery,  not  holding  the  charterer 
upon  his  charter  for  any  deficiency  in  freight,  and  also  to  notify  the 
indorsee  of  the  amount  which  be  must  pay.  That  this  amount  was 
irrespective  of  the  actual  weight  of  iron  receipted  for,  and,  therefore, 
necessarily  irrespective  of  the  amount  of  weight  delivered,  appears 
upon  the  very  face  of  the  bill  of  lading. 

By  force  of  the  terms  of  the  bill  of  lading  itself j  therefore,  I  must 
hold  that  the  Credit  Lyonnais  is  liable  for  the  full  balance  of  the 
stipulated  freight,  and  a  decree  should  be  entered  therefor,  with  costs. 


Tbb  Jennie  B.  Uileet. 
Baesb  and  others  v.  Lobinq. 
{Circuit  Oowrt,  D.  Massachuietlt.    Jaauaiy  22, 1884.) 
ADUBAi/rr  Law — Schoonek's  LiABrLiry  for  Necessakt  BuppLrBS  —  What 

CIONSIDBKEI)    THE  "  HoKE   POBT "   OV  A  VeBSEI, —  liEBIDENCB  OF  OWBSR   OB 

Hastbs. 

It  is  well  established  that  the  port  of  registry  is  prima  fade  the  home  port  of 
s  vessel,  and  this  presumption  must  be  overcome  by  clear  proof,  before  any  other 
borne  is  takea  as  the  true  one ;  but  it  has  often  been  decided,  too,  that  the  place 
of  residence  of  the  owners  of  a  vessel  is  to  be  considered  the  home  port,  even 
when  the  registration  is  in  another  state,  if  the  facts  of  ownership  and  residence 
were  known,  or  might  have  been  known,  to  the  material-man.  But  as  to  ma- 
jority and  minority  ownership,  or  as  between  the  mana^ng  or  not  managing 
ownership,  gvare. 
Same — Nami;  of  Port  on  the  Stbrh. 

The  statute  requiring  the  name  of  the  port  of  registry  to  be  painted  on  a  ves- 
sel'sstern  is  intended  to  give  to  all  persons  interested  notice  of  the  home  of  the 


3.  Sahb — Master — "Aoting  and  Manaohto  Owheb" — SAiLtsa  on  Bhabes. 

Where  a  schooner  was  sailed  by  the  master  on  shares,  he  to  supply  and  m^n 
her,  and  pay  a  certain  part  of  the  net  earnings  to  the  owners,  field,  that  he  was 
not  the  ■'  acting  and  managing  owner,"  in  the  sense  of  Rev.  St.  i  4141,  but  the 
charterer ;  and  that  his  sailing  on  foreign  vovage.s  from  New  Tork  more  or  less 
often  would  not  make  New  York  his  "usual  residence,"  under  that  section,  if 
his  family  lived  in  Massachusetts. 
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4.   SaUB— iNSlTRAirCB— FBEiltUM. 

It  seems  that  pTemiums  of  insurance  are  not  necessaries  for  a  sliip ;  and  Tield 
ih&t  where  the^  account  of  a  material-maii  was  insured  with  the  consent  of  the 
master  and  of  one  part  owner,  and  the  account  was  a  charge  on  the  ship  but 
not  on  the  ownerB  peraonallj,  there  was  no  privilege  for  the  premiums. 

In  Admiralty. 

C.  T.  Russell  and  C.  T.  Russell,  Jr.,  for  libelants,  appellants. 

Geo.  M.  Reed,  for  claimant. 
'  Lowell,  J.  The  schooner  Jennie  B:  Gilkey  was  sold  in  the  dis- 
irict  court,  and  certain  debts  which  were  admitted  to  be  privileged 
were  paid  out  of  the  proceeds.  The  libel  of  H.  M.  Baker  <&  Co.,  of 
New  York,  for  necessary  supplies  furnished  the  master  in  New  York, 
for  his  last  voyage,  was  rejected,  because,  according  to  the  evidence 
in  that  court.  New  York  appeared  to  be  the  home  port  of  the  schooner. 
A  new  case  is  made  m  this  court,  and  has  been  very  thoroughly 
prepared  and  argued,  both  upon  the  facts  and  the  law.  The  claimant, 
Mr.  Loring,  owns  the  greater  part  of  the  vessel,  and  contests  the  lien 
of  the  libelants.  When  these  supplies  were  furnished,  the  vessel  was 
owned  in  Massachusetts,  Maine,  and  New  Hampshire,  excepting  that 
Loud  &  Co.,  of  New  York,  owned  one  sixty-fourth  part.  The  case 
for  the  libelants  is,  that  the  schooner  was  built  and  largely  owned  in 
Boston,  and  had  a  permanent  register  in  that  port;  that  "Boston" 
was  painted  on  her  stern ;  that  ,they  believed,  and  had  reason  to  be- 
lieve,  that  she  was  a  Boston  vessel;  and  that  in  fact  she  was  so. 
The  contention  of  the  claimant  is,  that  New  York  was  the  home  port 
of  the  vessel,  because  Loud  &  Co.,  of  that  city,  were  her  managing 
owners;  or  that  the  master  was  such  owner,  and  usually  resided  in 
New  York;  that,  therefore,  she  should  have  been  registered  there; 
and  that  admiralty,  like  equity,  will  hold  that  to  be  done  which  ought 
to  have  been  done.  If  Loud  &  Co.  were  the  husbands,  or  acting  and 
managing  owners,  of  the  vessel,  the  registration  should  have  been 
changed  to  New  York  when  they  were  appointed  to  that  office.  Rev. 
St.  §  4141.  It  does  not  necessarily  follow  that  New  York  became, 
ipso  facto,  the  home  port,  without  change  of  registration.  I  have 
seen  no  case  which  decides  that  the  home  port  shifts  as  often  as  the 
managing  owaer  is  changed,  without  change  of  papers,  or  that  mate- 
rial-men are  bound  to  discover  who  is  the  managing  owner  of  a  vessel, 
or  what  place  is  his  usual  place  of  residence.  One  case  decides  that 
the  port  of  enrollment  is  the  home  port,  if  the  managing  owner  lives 
there,  though  a  majority  of  the  owners  live  in  another  state.  Tlie 
Indiana,  Crabbe,  479.  In  that  case  the  decree  was  that  the  vessel 
changed  her  home  port  from  a  certain  day,  which  was  that  of  her 
new  enrollment  at  the  port  of  the  managing  o'^er,  and  not  that  of 
the  sale  to  him ;  but  the  time  between  the  conveyance  and  the  enroll- 
ment was  trifling,  and  the  point  does  not  appear  to  have  attracted 
attention. 

It  has  often  been  decided  that  the  place  of  residence  of  the  owners 
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is  to  be  conBidered  the  home  port,  even  wnea  the  registration  is  in 
another  state,  if  the  facts  of  ownership  and  residence  were  known, 
or  might  have  been  known,  to  the  material -man,  {The  Golden  Gate, 
Newb.  308 ;  The  Albany,  4  Dill.  439 ;  The  E.  A.  Barnard,  2  Fed.  Bep. 
712;  The  Mary  Chilton,  4  Fko.  Bep.  847;)  bnt  I  have  seen  no  case 
which  brought  up  any  question  between  majority  and  minority  owner- 
ship, or  between  the  managing  and  not  managing  ownership,  in  a 
case  of  this  kind.  It  is  equally  well  established  that  the  port  of  reg- 
istry is,  in  a  case  of  this  kind,  prima  facie  the  home  port,  to  be  over 
come  by  clear  proof,  before  any  other  home  is  taken  as  the  true  one. 
Tlie  Superior,  Newb.  17ft;  The  Sarah  Starr,  1  Sprague,  453;  2  Pars. 
Sbipp.  &  Adm.  326.  Mr.  Jastioe  Clifford  said  that  the  statute  re- 
qairing  the  name  of  the  port  of  registry  to  be  painted  on  the  stern  is 
intended  to  give  to  all  persons  interested  notice  of  the  home  of  the 
vessel,  and  this  statement  is  quoted  in  an  opinion  in  the  supreme 
court.  TAe  Martha  Washington,  1  Cliff.  463, 466 ;  Morgan  v.  Parham, 
16  Wall.  471,  475.  As  I  find  the  facts  to  be  in  this  case,  it  will  not 
be  necessary  to  go  beyond  these  decisions. 

Lond  &  Co.  testify  that  they  acted  merely  as  brokers  or  consignees 
of  the  vessel,  and  neither  had,  nor  assumed  to  have,  any  of  the  pow- 
ers of  managing  owners;  and  this  is  confirmed  by  all  the  evidence. 
The  schooner's  voyages,  during  some  years,  were  chiefly  between 
New  York  and  foreign  ports,  and,  as  is  so  common  with  New  Eng- 
land vessels,  the  master  sailed  her  on  shares.  He  undoubtedly  took 
the  responsibility,  and  gave  the  orders  for  all  the  voyages  and  busi- 
ness of  the  vessel ;  and  Loud  &  Co.  acted  precisely  as  they  did  for 
all  other  vessels  which  they  disbursed.  The  fact  that  New  York  was 
the  headquarters  of  the  vessel,  as  it  must  be  of  general  freighting 
vessels  on  this  coast,  has  no  eifect  to  make  it  the  home  port.  Hayes 
V.  Paeijic  Mail  Co.  17  How.  596;  Morgan  v.  Parham,  16  Wall.  471. 

In  taking  oat  registration,  Mr.  Loring,  the  present  claimant,  rep- 
resented himself  to  be  the  managing  owner.  He  says  that  he  signed. 
the  papers  because  he  was  told  by  Capt.  Gilkey,  his  brother-in-law, 
that  they  were  necessary,  and  knew  nothing  about  their  contents, 
which  I  take  to  be  the  fact.  Still,  Mr.  Loring  was  the  largest  o^ner, 
and  all  the  managing  owner  that  the  vessel  had,  unless  the  master 
shall  be  considered  so.  I  agree  with  the  claimant  that  it  is  doubtful 
whether  the  master  can  be  the  ship's  husband,  or  acting  and  manag- 
ing owner  in  the  sense  of  this  statute ;  bat,  however  this  may  be,  I 
do  not  find,  as  a  fact,  that  Capt.  Gilkey  was  such  husband,  or  acting 
and  managing  owner,  nor  that  be  usually  Resided  in  New  York.  He 
managed  the  voyages  of  the  vessel,  as  charterer  and  special  owner, 
not  as  ship's  husband,  in  the  sense  of  the  statute ;  nor  did  he  reside 
in  New  York.  Judge  Ware  decided  that  a  merchant  who  passed 
most  of  his  time  in  New  York  might  be  considered  as  usually  resid- 
ing there,  though  he  was  domiciled  in  Maine.  I'he  St.  Lawrence,  3 
Ware,  211.  I  have  my  doubts  of  the  soundness  of  this  opinion,  but 
v.l9,no.2— 9 
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do  not  now  controvert  it.  '  Capt.  Gilkey  was  often  in  New  York,  but . 
it  was  because  his  vessel  happened  to  be  there  at  the  end  of  bis  voy- 
ages. He  called  himself  a  resident  of  Boston,  or  of  Somerville,  which 
is  a  suburb  of  Boston,  and  his  family  lived  in  Somerville,  and  it  is 
not  proved  that  either  he,  or  any  one  else,  ever  supposed  that  be  usu- 
ally resided  in  New  York.  I  cannot  think  that,  if  the  statute  would 
ever  admit  the  master  to  be  the  managing  owner,  it  intends  to  say 
that  his  usual  residence  shall  shift  with  the  shifting  business  of  his 
vessel.  Seamen  are  considered  to  reside,  for  all  municipal  purposes, 
of  voting,  taxation,  distribution  of  estates,  etc.,  where  their  families 
live,  and  they  consider  themselves  to  have  their  home.  Guier  v. 
O'DonneU,  1  Bin.  349,  note;  Boothhay  v.  Wiscasset,  3  Greenl.  354; 
Hallet  V.  Bassett,  100  Mass.  167.  While  I  do  not,  at  the  present 
time,  dissent  from  Judge  Wabe's  opinion  that  a  business  man  may 
have  a  usual  residence  apart  from  his  family,  I  hold  that  the  master 
of  a  vessel  does  not  acquire  such  a  residence  by  putting  into  a  for- 
eign port  more  or  less  often.  I  hold,  therefore,  that  the  schooner 
was  properly  registered  in  Boston,  and  was  a  foreign  vessel  in  (^ew 
York,  and  that  the  libelants  have  a  privilege  for  the  supplies  fur- 
nished her. 

The  only  disputed  items  of  the  account  are  the  premiums  of  insur- 
ance. The  evidence  upon  this  point  is  not  very  full.  I  understand 
that  the  vessel  sailed  on  her  last  voyage  in  1878,  and  suffered  dam- 
age which  caused  heavy  expenses  in  a  foreign  port;  that  the  owners 
contributed  funds  to  redeem  her,  and  afterwards  became  dissatisfied 
with  the  conduct  of  Capt.  Gilkey,  and  sent  out  another  master  who 
brought  the  vessel  to  Boston  in  1881.  The  libelants,  in  the  mean 
time,  having  had  general  authority  or  instructions  from  the  master 
to  that  effect,  kept  themselves  insured  by  annual  policies,  and  the 
principal  charges  of  this  kind  are  for  these  insurances.  There  is, 
besides,  a  charge  for  insurance  on  freight  in  one  of  the  voyages, 
which  was  authorized  by  the  master.  In  August,  1880,  the  claim- 
ant, in  answer  to  a  letter  from  the  libelants,  which  is  not  in  evidence, 
wrote :  "Think  your  bill  against  schooner  Jennie  B.  Gilkey  should  be 
covered  by  a  yearly  policy,  so  to  get  the  best  rate  you  can,  at  the 
same  time  be  able  to  cancel  at  any  time."  The  next  year  he  wrote 
a  much  more  cautious  letter,  in  which  be  referred  them  to  any  in- 
structions they  may  have  had  from  the  master.  It  is  apparent,  on 
the  face  of  this  second  letter,  that  he  was  afraid  that  he  had  com- 
mitted himself  in  1880.  I  am  of  opinion  that  neither  the  master  nor 
the  claimant  had  authority  to  charge  the  ship  with  premiums  of  in- 
surance paid  in  New  York  to  secure  the  libelant's  account. 

There  is  some  difference  of  opinion  whether  insurance,  though  duly 
authorized,  gives  the  underwriters  a  privilege  for  the  premiums.  The 
better  opinion  appears  to  be  that  it  does  not,  because  insurance  is 
not  a  necessary  supply  for  the  ship  itself,  but  only  a  prudent  security 
for  the  proprietary  interests  of  her  owners.     Compare  The  Collier, 
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3  West.  Law  M.  521;  The  John  T.  Moore,  8  Woods,  61;  The  Hein- 
rich  Bjom,  8  Prob.  Div.  161;  The  Dolphin,  1  Flippen,  580,  and  the 
reporter's  note;  JTu  Guiding  Star,  9  Fed.  £sp.  521;  The  Riga,  L.  B. 
8  Adm.  &  Eoo.  516. 

The  BtroBgest  argument  made  hy  the  libelants  is  that  the  premi- 
ams  may  be  regarded  like  interest,  as  a  charge  for  delay  of  payment. 
In  some  bottomry  bonds  snch  a  charge  is  made  by  agreement;  but 
-whether  the  coarts  will  nphold  it,  is  do^ibtfol.  See  The  Boddingtons, 
2  Hag^.  422;  The  Robert  L.  Lane,  1  Lowell,  888;  where  the  question 
was  not  decided,  but  only  referred  to.  If  it  were  proved  that  by  a 
general,  long-established,  and  well-known  custom,  premiums  of  in- 
surance are  to  be  added  to  the  account  by  way  of  consideration  for 
the  forbearance,  they  might  possibly  be  allowed,  on  the  theory  thai 
the  charge  for  interest  wfts  proportionally  diminished,  or  that  the 
arrangement  was  an  entire  one,  from  which  no  one  item  was  to  be 
separated.     No  such  evidence  was  offered. 

It  must  be  remembered  that  the  schooner  was  sailed  on  shares 
under  a  parol  charter,  which  required  the  master  to  supply  the  ves- 
sel  for  her  voyage,  though  not  to  repair  her.  The  schooner  is  liable 
for  necessaries  by  virtue  of  a  fiction  of  the  admiralty  courts,  known 
to  aU  the  parties,  and  admitted  in  this  case.  But  the  insurance  did 
not  benefit  the  owners,  for  they  were  not  personally  responsible  for 
this  debt.  The  case  appea/s  somewhat  stronger  against  the  charge 
than  if  it  were  made  in  bottomry,  inasmuch  as  the  exigency  was  less. 
In  bottomry,  the  owner  is  communicated  with,  in  most  oases,  and  if 
he  cannot  advance  the  money,  the  maste^  must  raise  it  on  the  best 
terms  he  ean  get.  Here  the  libelants  supposed,  though  they  did  not 
inquire,  that  the  master  was  sailing  the  vessel  on  shares,  and  they 
therefore  supposed  it  to  be  important  for  them  to  insure,  because 
they  had  no  resort  to  the  owners.  They  protected  their  own  interest, 
as  a  mortgagee  might  do,  and  can  no  more  charge  the  premium 
against  the  ship  than  a  mortgagee  could  charge  it  against  the  estate 
in  the  absence  of  a  positive  stipulation  to  that  effect.  I  reject  the 
items  for  premiums  of  insurance. 

Decree  for  the  libelants. 


The  Golina. 

(Ditiriet  Court,  D.  Maryland.    January  15, 1884.) 

SHintEHT  OF  Oattlb — Unfit  DniKKmo  Water — LiABrLiTT  of  VBeeix. 

The  owners  of  the  steam-ship  having  contracted  to  supply  ample  condensed 
vater  for  a  cargo  of  340  live  cattle  from  Baltimore  to  Glasgow,  and  the  court 
finding  on  all  the  testimony  that  the  water  furnished  was  unfit  for  cattle,  and 
caused  the  death  of  41  and  deterioration  in  the  value  of  all  the  remainder, 
held,  that  the  ship  was  liable  to  the  owner  of  the  cattle  for  the  losses  suffered. 
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In  Admiralty. 

Sebastian  Brown  and  Henry  M.  Rogers,  for  libelant. 

Thomas  A  Thomas,  for  respondent. 

Morris,  J.  This  is  a  libel  against  the  steam-ship  Coliua,  of  Glas- 
gow, for  the  value  of  41  cattle  which  died  on  the  voyage  from  Balti- 
more to  Glasgow,  and  for  damages  for  the  deterioration  of  the  re- 
maining 299.  The  ship  sailed  from  Baltimore,  April  18, 1882,  with 
340  of  libelant's  eattle  on  board,  and  on  May  5  th  arrived  at  Glasgow. 
The  voyage  lasted  17  days.  On  the  twenty-ninth  and  thirtieth  of 
April  quite  heavy  weather  was  experienced,  during  part  of  which  the 
hatches  were  put  down  and  the  ship  rolled  considerably,  but  on  the 
whole  the  voyage  was  a  favorable  one,  and  not  beyond  average  dura- 
tion. The  libelant  alleges  that  the  death  and  deterioration  of  his 
cattle  was  solely  in  consequence  of  the  unfit  drinking  water  supplied 
them  by  the  ship.  The  contract  of  shipment  provides  that  an  ample 
supply  of  condensed  water  is  to  be  supplied  by  the  ship,  and  the  con- 
troversy turns  upon  the  single  issue  of  fact,  did  the  shi^  supply  suit- 
able condensed  water  for  the  cattle  ?  and  if  not,  was  that  the  cause  of 
the  loss  ?  The  testimony  is  quite  contradictory,  but  every  witness, 
apparently,  who  could  have  any  knowledge  of  the  matter  in  issue  has 
been  examined  by  one  side  or  the  other,  and  the  court  has  been 
greatly  aided  by  the  very  thorough  manner  in  which  the  evidence  has 
been  presented,  and  by  the  able  arguments  of  counsel.  A  careful 
consideration  of  all  the  testimony  has  satisfied  me  that  the  libelant 
is  entitled  to  recover.  I  am  led  to  this  conclusion  by  the  combined 
weight  of  very  many  different  items  of  proof,  some  of  which  I  will 
mention.  In  the  first  place,  there  is  nothing  whatever  to  indicate 
that  the  cattle  were  not  good,  healthy  cattle  when  shipped.  The  tes- 
timony in  behalf  of  the  libelant  shows  them  to  have  been  in  fine 
condition,  fat,  and  suitable  for  exportation,  and  there  is  no  testimony 
to  the  contrary.  Starting  on  the  voyage  in  this  good  condition,  it 
is  an  nncontroverted  fact  that  41  died  from  time  to  time  during  the 
voyage,  and  that  all  the  rest  became  more  or  less  deteriorated,  and 
that  all  were  still  rapidly  losing  flesh  and  strength  from  day  to  day 
up  to  the  moment  of  arrival  at  Glasgow.  This  steady  deterioration 
is  proved,  not  only  by  all  the  cattle  men  who  had  them  in  charge, 
but  is  admitted  by  Capt.  Maxwell,  the  master  of  the  steam-ship.  He 
says: 

"They  were  thin  when  landed;  not  nearly  in  so  good  condition  as  when 
put  on  board.  Tliey  were  all  more  or  less  skinny  looking,  and  In  as  poor 
condition  as  I  have  ever  seen  cattle  after  a  voyage.  They  showed  no  signs 
of  the  bruises  and  knocking  about  of  a  rough  voyage,  and  had  a  great  crav- 
ing for  drink  after  they  got  ashore,  unlike  ordinary  shipments  on  landing." 

The  testimony  of  the  cattle  men  is  that  at  first  the  cattle  refused  to 
drink  the  water,  and  that,  to  induce  them  to  drink,  they  gave  it  tc 
them  mixed  with  bran ;  that  when  they  did  come  to  drink  it,  it  did 
not  quench  thiist,  and  they  craved  drink  all  the  time;  that  one  after 
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another  they  became  feverish  and  weak,  their  eyes  bloodshot,  their 
hair  rough  and  staring,  their  bovrels  loose  and  very  offensive,  and 
those  which  died  appeared  to  become  delirioas,  and  died  in  great 
agony.  These  varioas  symptoms  of  distress,  as  detailed  by  the  cattle 
men  who  observed  them,  are  said  by  men  of  long  experience  in  band- 
ling  cattle,  and  by  sargeons,  to  be  such  as  woold  result  from  some 
sort  of  irritant  salt,  or  other  pc/isonous  substance,  taken  into  the 
stomach.  There  is  no  proof  to  show  that  such  symptoms  appear  in 
any  disease  to  which  cattle  are  subject.  Then  it  is  testified  that  those 
of  the  cattle,  which,  in  an  almost  dying  condition,  were  butchered 
soon  after  arrival  at  Gasgow,  appeared  different  from  ordinary  cattle, 
their  bladders  being  greatly  distended  and  dnrk  in  color,  the  urine 
dark,  the  kidneys  fat  and  soft,  and  their  eyes  bloodshot.  Th^re  are 
numbers  of  witnesses  to  all  these  facts,  many  of  them  persons  of  in- 
dependent  positions,  long  established  and  well  known  in  Glasgow, 
and  it  is  fair  to  presume  that  their  testimony,  if  biased  at  all,  would 
more  likely  be  colored  by  a  bias  in  favor  of  the  owners  of  the  steam- 
ship,  who  are  their  fellow-townsmen,  than  in  favor  of  the  libelant, 
an  unknown  American,  residing  in  Chicago. 

As  to  the  difference  in  its  effects  between  the  ordinary  drinking 
water  of  the  ship  and  the  condensed  water  supplied  the  cattle  there 
is  the  testimony  with  respect  to  a  certain  bullock,  which,  for  their 
amnsement,  some  of  the  engineers  made  a  pet  of  and  supplied  with 
drinking  water  because  he  refused  the  other.  AU  the  cattle  men  tes- 
tify that  his  condition  at  the  end  of  the  voyage  was  exceptional,  and 
that  he  alone  showed  no  signs  of  the  sickness  which  prevailed  among 
the  others,  and  was  the  only  beast  which  went  off  the  ship  in  as  good 
condition  as  when  shipped,  and  that  he  was  lively  and  active,  while 
the  others  were  dull  and  sluggish,  and  difficult  to  get  ashore. 

There  is,  too,  the  chemical  analysis  of  the  bottle  of  water  taken 
ashore  by  the  head  cattle  man,  and  which  he  swears  was  a  fair  sam- 
ple of  the  condensed  water  furnished.  If  it  be  true,  as  he  swears, 
that  the  sample  was  a  fair  and  honest  one,  then  the  chemical  analysis 
and  the  testimony  of  the  veterinary  surgeon  prove  that  it  was  unfit 
for  cattle,  and  that  its  nsh  would  produce  the  symptoms  in  the  cattle 
and  the  injuries  complained  of.  It  is  true  that  the  fact  that  the 
bottle  of  water  taken  ashore  was  a  fair  sample,  rests  only  on  the  evi- 
dence of  the  dead  cattle  man,  and,  although  not  in  any  way  im- 
peached the  court  might  hesitate  to  rest  so  vital  and  disputed  a  fact 
on  the  testimony  of  one  man ;  but,  as  one  of  a  great  many  corrobor- 
ating items  of  proof,  it  has  its  weight.  Certainly  it  is  proof  that  the 
complaint  about  the  water  was  not  an  after-thought,  but  was  present 
in  the  minds  of  these  cattle  men  during  the  voyage,  and  seriously 
considered  by  them.  When  complaint  was  made  to  the  captain 
during  the  voyage,  the  cattle  men  testify  that  he  admitted  on  tast- 
ing the  water  that  it  was  salty.    He  says  that  he  found  it  only  brack- 
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ish  or  flat,  bat  I  think  his  offer  to  supply  the  water  from  the  smaller 
condeaser  is  proof  that  he  did  not  then  think  the  objection  friv- 
olous. The  offer  of  water  from  the  smaller  condenser  was  declined 
by  the  cattle  men,  and,  I  think,  from  necessity,  as  the  testimony  of 
the  ofiQcers  of  the  ship  shows  that  the  cattle  men  would  have  been  un- 
able to  have  performed  the  labor  of  pumping  and  carrying  the  water 
from  this  small  condenser  to  the  casks  in  which  it  was  to  be  cooled. 

On  behalf  of  the  respondents  there  are  several  explanations  sug- 
gested to  account  for  the  unusual,  increasing,  and  fatal  sickness  among 
the  cattle  throughout  the  voyage;  &nd,  first,  it  is  suggested  that  as  the 
cattle  were  brought  from  Chicago  to  Baltimore  in  cars  and  were  put 
directly  from  the  cars  on  board  the  steam-ship,  they  may  have  been 
neglected  and  abused  on  that  journey,  and  their  subsequent  ailments 
be  attributable  to  that.  Bat  that  journey  on  the  railroad  was  about 
the  middle  of  April,  a  season  when  they  could  not  be  exposed  to  any 
extremes  of  weather,  and  their  appearance  when  shipped  indicated 
no  abuse  or  privation  of  food  or  water,  or  failing  health  from  any 
cause;  and  if  they  had  been  injured  on  the  railroad  they  would  have 
got  better  as  the  effects  of  it  passed  off.  The  contrary  was  the  case  r 
the  cattle  during  the  voyage  grew  weaker  and  more  distressed,  and 
died  more  rapidly  the  longer  they  were  on  board.  And,  indeed,  the 
cattle  men  swear  that  in  their  opinion,  judging  from  the  increasing 
severity  of  the  sickness,  if  the  voyage  had  lasted  much  longer  aU  would 
have  died. 

Another  explanation  offered,  and  one  which  is  supported  by  the 
testimony  of  the  officers  of  the  ship,  is  that  the  cattle  men  neglected 
the  cattle  on  the  voyage;  that  they  did  not  feed  and  water  them  reg- 
ularly, and  allowed  them  when  they  got  down  to  lie  without  assisting 
them  to  get  up,  so  that  the  lying  down  prevented  their  passing  urine, 
and  that  this  caused  the  disorders  of  the  bladder  and  kidneys,  which 
resulted  in  their  death.  While  I  do  not  question  that  such  retention 
of  the  urine  would  have  caused  most  of  the  symptoms  of  distress  and 
disease  they  exhibited,  I  am  disposed  to  think  that  this  complaint 
about  the  neglect  of  the  cattle  men  is  an  after-thought.  The  captain 
could  not  have  thought  it  to  be  a  fact  at  the  end  of  the  voyage,  for 
he  gave  a  written  certificate  to  the  head  cattle  man  that  he  "had  been 
most  attentive  to  his  duties  in  tending  the  cattle  during  the  whole 
passage,  and  that  he  was  a  most  competent  person  for  taking  charge 
of  cattle  on  board 'ship."  The  cattle  men  generally  were  men  of  ex- 
perience in  their  duties,  and  had  made  frequent  Atlantic  voyages  in 
charge  of  cattle.  Another  answer  to  this  theory,  that  it  was  neglect 
that  brought  on  the  injuries,  is  that  all  the  cattle  suffered  in  the  same 
way,  although  not  to  the  same  extent, — some  resisting  the  disorder 
better  than  others,  but  all  being  appreciably  affected.  It  can  hardly 
be  supposed  that  on  a  favorable  voyage,  with  little  rough  weather,  all 
the  cattle  got  down.    They  are  placed  in  narrow  stalls  to  keep  them 
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on  their  feet,  and  do  not  get  do\m  unless  they  are  sick  and  too  weak 
to  stand,  or  are  thrown  down  by  the  violent  rolling  of  the  ship  and 
the  breaking  of  the  stalls. 

It  is  said  by  the  ship's  officers  that  the  two  men  who  had  charge  of 
the  cattle  on  the  forward  part  of  the  upper  deck  were  the  only  ones 
properly  attentive  to  their  duties,  and  that  this  explains  why  oidy  one 
beast  died  in  that  part  of  the  ship.  These  two  men  themselves,  how- 
ever, testify  that  all  the  cattle  men  helped  each  other  to  get  cattle 
up  when  they  were  down,  and  that  they  gave  only  the  same  atten- 
tion to  their  cattle  that  others  did,  and  that  they  tasted  the  watw  re- 
peatedly and  found  it  very  salty ;  that  their  cattle  refused  to  drink  it 
at  first,  as  did  the  others ;  and,  while  as  many  cattle  did  not  die  in  thai; 
part  of  the  ship,  they  did  all  show  more  or  less  of  the  same  symptoms, 
the  same  distress  and  thirst,  and  were  deteriorated  in  the  same  way. 
Another  suggestion  is  that,  by  the  carelessness  of  the  cattle  men,  the 
casks  containing  the  condensed  water  were  left  uncovered,  and  spray 
and  sea-water  was  washed  into  them  in  the  rolling  of  the  ship.  As 
there  was  a  large  number  of  these  casks  in  different  parts  of  the  ship, 
and  many  of  them  below  in  the  between-decks,  this  theory  is  too  im- 
probable to  be  accepted,  and  if  true  must  have  happened,  more  or  less, 
on  every  voyage,  and  certainly  should  have  been  remedied  by  the  ship- 
owners by  differently  placing  the  casks. 

A  consideration  of  the  testimony,  as  a  whole,  has  brought  me  to 
the  eonelosion  that  the  water  was  nnsaitable  for  cattle,  and  that  it 
caused  the  deaths  and  deterioration  by  which  the  libelant  has  suffered 
the  losses  complained  of;  and  I  adhere  to  this  finding  of  fact,  notb  with- 
standing the  positive  testimony  that  the  same  apparatus  on  other 
voyages,  both  before  and  after  the  one  in  question,  supplied  condensed 
water  for  qaite  as  large  cargoes  of  cattle  which  were  carried  by  the 
same  steam-ship  without  their  suffering  any  injury.  The  fact  that  the 
water  was  bad,  and  that  the  cattle  suffered  from  it  on  this  voyage,  is, 
in  my  judgment,  established,  and  the  libelant  is  not  to  lose  his  rem- 
edy because  he  cannot  explain  why  it  was  bad. 

As  to  the  amount  of  the  pecuniary  loss  which  resulted  from  the  de- 
terioration of  the  cattle  there  is  decided  conflict  of  testimony.  I 
have  not  fonnd  this  question  free  from  difficulty,  and  have  been 
obliged  to  deal  with  it  in  some  spirit  of  compromise.  The  cattle 
were  not  injured  all  to  the  same  extent,  and  they  would  seem  to  have 
improved  in  appearance  and  strength  after  landing,  and  before  the 
sale,  and  the  sale  seems  to  have  been  well  managed  in  the  inter- 
est of  the  libelant.  Comparing  the  sales  with  the  reported  market 
prices,  the  cattle  which  survived  seem  to  have  sold  better  than  was 
expected,  and  the  loss  to  have  been  not  so  great  as  was  estimated  by 
those  who  judged  by  the  appearance  of  the  cattle  as  they  came  off  the 
ship.  I  aUow  30  shillings  a  bead  for  the  deterioration  on  all  that 
were  sold.  For  those  that  died  I  allow  the  average  price  brought  by 
those  that  were  sold.    I  have  not  allowed  the  additional  sum  for  de- 
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terioration  on  those  that  died,  hecause  in  all  prohability  these  were 
not  the  best  beasts ;  and  as  to  these,  all  further  risks  of  the  voyage, 
and  all  farther  expense  of  attending  their  keep  and  sale,  ended 
with  their  death,  and  was  saved  the  libelant. 
The  amount  of  the  decree  will  therefore  be : 

STATEMENT. 

Cattle  consigned  to  A.  &  T.  Tierman,  and  stowed  be- 

tween-decks,  total  -----        179 

For  25  died,  at  £24  each,  -  -  -  -  ^^    £600 

For  depreciation  on  154  arrived,  at  80  shillings  each,       -      /  231 

£831 

Cattle  consigned  to  Young  &  McQuade,  carried  on  main 

deck,  total,  -  -  .  .  .  igi 

For  16  died,  £23  each,         .  -  -  -  w       £368 

Less  one  carcass,  .  .  -  .  .  ig 

852 

For  depreciation  on  145  arrived,  at  30  shillings  each,       -  217.10 


Tiernan's,  ......  831 

Young  &  McQuade,  .----.        569.10 


£569.10 


£1,400.10 
At  carrent  rate  of  exchange,  say  84.89. 
(No  interest) 


HocoE  V.  Woodruff  and  others. 

(Distriet  Court,  Si  D.  Ifew  York.    January  8, 1884.) 

1.  BhEPPINO — DEMURRAQE — RE&S0NABI.E  TlMK — OaRGO  OF  BALT. 

A  merchant  who  buys  cargo  on  board  ship  after  her  arrival,  laking  no  trans- 
fer of  the  bill  of  lading  or  charter-party,  and  having  no  knowledge  of  either,  is 
bound  only  to  the  use  of  reasonable  diligtiuoe  indischar^ng  in  conformity  with 
the  custom  of  the  port. 

2.  Same— Change  of  Bertf. 

Where  a  vessel  has  obtained  a  berth  at  the  place  assigned  bv  the  merchant, 
and  is  ready  to  discharge,  and  she  proceeds  at  his  request  to  another  berth, 
where  a  further  delay  arises,  the  vessel  is  entitled  to  be  paid  for  tlie  expense 
and  delay  caused  by  such  removal,  in  the  absence  of  any  special  usage  of  the 
port  or  trade  authorizing  such  a  change  at  the  vessel's  expense. 

3.  Same — CnsTOM. 

By  usage  in  the  salt  trade,  rainy  weather  is  deducted,  salt  not  being  remova- 
hle  without  damage  during  such  weather. 

The  bark  EUiseff,  of  which  the  libelant  was  master,  brought  in 
ballast  abont  257  tons  of  salt  from  Lisbon  to  New  York,  where  she 
arrived  on  the  twenty-sixth  of  December,  1880.  The  salt  came  un- 
der a  charter-party  and  bill  of  lading  consigned  to  Hagemeyer  St 
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Brun,  who -entered  it  in  tbe  oustom-botiBe  and  sold  it  on  boaxd  to  the 
respondents.  The  latter  bad  no  knowledge  of  tbe  pbarter-party  or 
the  bill  of  lading,  and  took  no  transfer  of  either.  The  vessel  went  to 
Merchants'  stores  on  the  twenty-seventh  of  December,  obtained  a 
berth  on  the  28th,  and  gave  respondents  notice  that  the  ship  would 
be  ready  to  deliver  on  the  29th.  On  the  afternoon  of  the  28th  the 
respondents,  by  letter,  requested  the  captain  to  go  to  Wallabout  to 
disoharge.  The  captain  at  once  called  on  the  respondents,  and,  as 
he  testified,  refused  to  go  unless  the  respondents  would  guaranty  that 
there  was  sufficient  water,  which  be  said  the  respondents  did  guar- 
anty. Mr.  Woodruff,  with  whom  this  interview  was  held,  denied 
this  statement,  and  testified  that  he  stated  only  that  larger  vessels 
than  this  had  discharged  at  the  Wallabout;  that  he  did  not  think 
there  would  be  any  difficulty  about  it,  and  that  the  captain  must  ex- 
amine and  satisfy  himself;  that  the  captain  went  out  and  afterwards 
came  back  and  said  he  would  go,  whereupon  the  vessel  was  taken,  on 
the  29th,  to  the  Wallabout  by  a  tug  hired  by  respondents  for  that  pur- 
pose. On  arrival  there,  the  harbor-master  stated  that  no  berth  could 
be  bad  until  the  31st,  owing  to  tbe  presence  of  other  vessels.  On  the 
Slst  a  berth  was  in  readiness,  but  in  the  mean  time,  owing  to  ex- 
treme and  unusual  cold,  the  vessel  got  frozen  in,  so  that  she  was  un- 
able to  reach  her  berth  until  the  fourth  of  January.  The  discharge 
was  commenced  on  that  day  and  finished  on  the  12th.-  One  thousand 
bushels  per  day,  equaling  33  tons,  was  proved  to  be  a  reasonable 
and  customary  rate  of  receiving  and  discharging  a  cargo  of  salt,  and 
that  rainy  dayd  were  not  counted  in  the  salt  trade,  as  that  article  can- 
not be  discharged  in  bad  weather  with  safety.  Tbe  charter-party 
provided  for  a  discharge  at  the  rate  of  50  tons  per  day;  the  bill  of 
lading  contained  no  provision  on  the  subject. 

Butler,  StiUman  dt  Hubbard,  for  libelant. 

Beebe,  Wilcox  dc  Hobbt,  for  respondents.  • 

Brown,  J.  As  the  respondents  bought  this  salt  from  the  consignee,, 
who  had  entered  it  as  his  own,  and  took  no  transfer  of  the  charter- 
party  or  bill  of  lading,  and  had  no  knowledge  of  either,  they  are  not 
responsible  opon  any  of  the  provisions  of  those  instruments.  1  Maude 
&  P.  Merc.  Shipp.  393.  The  whole  evidence,  however,  makes  it  clear 
that  upon  the  purchase  of  the  salt,  which  was  by  verbal  contract 
only,  they  were  to  receive  it  from  tbe  ship.  Their  obligations  with 
respect  to  the  discharge  are,  therefore,  only  to  use  reasonable  dili- 
gence, in  conformity  with  tbe  customs  of  the  port,  as  in  cases  of  the 
absence  of  any  bill  of  lading,  or  of  any  stipulation  in  the  bill  of  lad- 
ing on  the  subject  of  disoharge.  Coombu  v.  Nolan,  7  Ben.  301 ;  The 
Hyperion's  Cargo,  2  Low.  93;  Crost  v.  Beard,  26  N.  Y.  85;  Heiiletf 
y.  Brooklyn  Ice  Co,  14  Blatchf.  522;  Kane  v.  Penney,  5  Fed.  Bep.  ' 
830. 

Considering  the  sworn  testimony  of  tbe  captain  shortly  after  the 
transaction,  aiid  the  contents  of  his  letter  of  the  28th,  I  cannot  doubt 
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that  the  vessel  went  to  Merchants'  stores  by  direotion  of  the  respond- 
ents. On  the  27tb  she  obtained  a  berth  and  was  ready  tu  discharge 
there  on  the  29th,  after  a  delay  of  two  days.  She  then  went  to  the 
Wallabont,  at  the  request  of  the  respondents,  where  there  was  a  further 
unavoidable  delay  of  two  days ;  but  after  those  two  days  she  could  have 
obtained  a  berth  bad  the  ice  not  further  delayed  her.  It  cannot  be  as- 
sumed, in  the  absence  of  positive  proof  to  the  contrary,  that  the  direc- 
tions of  the  harbor-master  were  improper,  or  that  there  was  any  other 
vacant  berth  which  she  could  have  procured  earlier.  Where  a  vessel 
has  once  obtained  a  berth  at  a  dock,  directed  by  the  merchant,  and  is 
in  readiness  to  discharge  there,  the  merchant  certainly  has  no  right, 
in  the  absence  of  a  particular  usage,  or  of  some  stipulation  author- 
izing  it,  to  send  the  vessel  to  another  berth,  except  at  his  own  ex- 
pense for  the  removal,  and  for  any  delay  which  properly  arises  from 
it.  Where  an  established  usage  has  been  proved  giving  the  mer- 
chant a  right  to,  at  least,  one  change  of  berth  in  the  discharge  of  the 
cargo,  he  is  not  liable  for  the  delay  caused  by  the  removal,  because 
that  isa  part  of  the  vessel's  obligation.  Smith  v.  60,000  Feet  of  Yel- 
low Pine  Lxmber,  2  Fed.  Rep.  396,  400;  Moody  v.  600,000  Laths,  Id. 
607.  No  such  usage  was  proved  in  this  ease;  nor,  in  fact,  was  any 
part  of  the  cargo  discharged  at  Merchants'  stores. 

The  Wallabout  basin  was  a  proper  and  customary  place  for  the 
discharge  of  salt.  The  respondents  might  properly  have  directed  the 
vessel  there  in  the  first  instance,  but  as  the  vessel  had  already  lost 
two  days'  time  in  obtaining  a  berth  at  Merchants'  stores  under  the' 
respondents'  direction,  and  the  same  time  would  have  been  necessa- 
rily lost  at  the  Wallabout  in  obtaining  a  berth  by  the  Slst,  the  respond- 
ents must  be  charged  with  the  two  days'  double  delay  caused  through 
their  own  change  of  direction.  The  master,  it  is  true,  seems  to  have 
acquiesced  in  this  removal,  because  the  charter-party  required  him  to 
make  one  removal  in  delivery,  if  desired ;  and  he  does  not  appear  to 
have  understood  that  the  respondents  were  not  bound  by  the  terms  of 
the  charter-party.  The  respondents  cannot  claim  the  benefit  of  this 
provision,  unless  they  are  willing  to  be  bound  to  discharge  at  the  rate 
of  50  tons  per  day,  which  they  do  not  accept.  The  charter-party 
must  therefore  be  wholly  disregarded.  As  the  first  of  January  was 
a  holiday,  and  the  2d  was  Sunday,  there  was  but  one  additional  day's . 
lost  time,  namely,  the  3d,  before  the  vessel  had  got  along-side  her 
berth  and  commenced  her  discharge.  This  delay  was  caused  by  the 
ice,  and  not  by  the  fact  that  the  vessel  grounded  in  the  mud  at  low 
water.  The  ice  arose  from  extreme  and  unusual  cold, — a  fortuitous 
accident  of  the  elements,  for  which  the  owner  of  the  cargo  is  not  re- 
sponsible, in  the  absence  of  specific  lay  days,  and  when  liable  only 
under  the  obligation  to  use  reasonable  diligence  in  receiving  cargo. 
Crou  V.  Beard,  26  N.  Y.  86;  Coombs  v.  Nolan,  supra;  The  Mary 
E.  Taher,  1  Ben.  106;  The  Glover,  1  Brown,  Adm.  166;  FuUon  v. 
Blake,  8  Bissi  371 ;  Kane  v.  Penney,  supra.    After  the  4th,  one  daj,  the 
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9th,  being  Sanday,  there  was  no  delay  in  disoharging  beyond  the  ons- 
tomary  rate,  which  would  allow  eight  working  days. 

Decree  for  the  libelants  for  two  days'  demnrrage,  at  the  cnstomary 
rate  of  10  cents  per  ton  per  day,  amounting  to  $84. 


The  Alps. 
{Viitrtet  Ocvrt,  8.  D.  Neio  York.    December  28, 1888.) 

1.  BKAXEN'S  WaQK»— FiWE8— DlSCIPLIKB. 

In  modern  maritime  law  fines  upon  seamen  being  a  fwfeltnro  of  wages,  pto 
tanto,  c»nnot  be  imposed  by  the  master  by  way  of  discipline  and  ponishment 
for  minor  offenses,  except  as  regulated  and  provided  by  statute. 

2.  BiAicK — Merchants'  SmPFiNa  Act  of  Qkkat  Britaih. 

Tlie  merchants'  shipping  act  of  Great  Britain  provides  that  the  shipping  ar- 
ticles may  contain  such  stipulations  for  fines  as  may  bo  approved  by  the  board 
of  trade.  When  saoh  approved  stipoUtions  are  a  part  of  the  shipping  articles 
aigaed  by  the  seamen,  fines  may  be  imi>osed  accordingly  by  the  master. 

3.  Same — SinPFiNO  Astioles. 

Such  fines,  however,  cannot  be  allowed  in  diminution  of  a  seaman's  wages 
except  upon  proof  by  the  shipping  articles  that  such  stipulations  were  agreed 
upon. 

4.  Same — Summaiz  PBOCESoiNas. 

In  summary  actions  for  seamen's  wages,  the  authority  of  the  statute  is  suffi- 
ciently f  leaded  by  a  general  reference  to  the  law  of  Great  Britain.    The  court 
is  anthoiized  b^  section  4597  of  the  Revised  Statutes  to  inflict  partial  forfeiture 
of  wages  for  disobedience  of  lawful  commands. 
B    Baste— Cabs  Stated. 

Where  a  British  seaman  on  a  British  vessel  was  fined  by  the  roaster  two  dol- 
lars for  foul  language  and  quarrelsome  conduct,  and  afterwards,  on  being  re- 
quired to  listen  to  the  reading  of  the  entry  on  the  log,  imposing  the  fine,  he 
refused  to  attend  or  listen,  and  was  fined  two  dollars,  oeing  two  days'  pay  for 
the  last  offense,  held  that,  in  the  absence  of  proof  of  the  shipping  articles, 
the  first  fine  could  not  be  allowed  or  deducted  from  his  wages,  but  that  the 
last  fine  should  be  allowed  by  the  court  for  the  seaman's  disobedience  of  a  law- 
ful command,  under  section  4597  of  the  Revised  Statutes,  as  well  as  section  248 
of  the  meiebantB'  shipping  set. 

In  Admiralty. 

Hifland  dt  Zabritkie,  for  libelant. 

MeDanUl  d  Souther,  for  claimants. 

Bbowm,  J.  This  is  an  aotion  for  seaman's  wages  upon  an  English 
ship,  for  45  days,  from  June  12  to  July  26, 1883.  When  the  libelant 
was  discharged  at  this  port  his  wages  for  that  period  unpaid  amounted 
to  $29.50,  of  which  $25.60  has  been  tendered  and  paid  into  the 
registry  of  the  court.  The  difference  of  $4  is  a  deduction  by  way  of 
fines  imposed  by  the  master  upon  the  seaman  for  alleged  misconduct 
during  the  voyage ;  the  first,  a  fine  of  $2  for  violent  and  abusive  lan- 
guage to  the  steward  in  the  hearing  of  the  master,  upon  some  con- 
troversy in  reference  to  the  food,  about  12  days  before  the  arrival  of 
the  vessel  in  this  port.    An  entry  was  made  in  the  log  as  follows : 
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"Thomas  McCormick  came  aft  and  made  use  of  profane  and  abusive  lan- 
guage to  the  chief  steward,  also  tiying  to  provoke  a  quarrel  by  calling  the 
steward  'a  bald-headed  son  of  a  bitch;'  for  each  of  the  above  offenses  he 
(Thomas  McCormick)  is  liable  to  a  fine  of  one  dollar,  which  will  be  enforced." 

The  seaman  was  not  notified  of  the  fine  or  of  the  entry  in  the  log 
until  the  day  preceding  the  arrival  of  the  vessel  at  this  port.  He 
was  called  to  hear  the  entry  read,  when  he  refused  to  attend  or  to 
listen  to  it ;  and  for  this  offense  the  further  fine  of  two  dollars  was 
imposed  by  the  master,  and  entered  in  the  log.  The  libelant  claims 
that  the  deduction  of  these  fines  cannot  be  allowed  in  this  action, 
because  the  right  to  impose  them  is  not  properly  pleaded  nor  prop- 
erly proved.  The  answer,  after  alleging  the  profane,  abusive,  and 
quarrelsome  cond||ct  of  the  libelant,  states  that  he  was  "thereupon 
fined  by  the  master,  as  was  his  power  and  duty  to  do,  pursuant  to 
said  shipping  articles  and  to  the  laws  of  said  kingdom."  The  previous 
part  of  the  answer  avers  that  the  ship  was  a  British  ship,  and  that  the 
libelant  signed  shipping  articles,  to  which  reference  was  made  as  a 
part  of  the  answer.  No  copy  of  the  shipping  articles  is  annexed  to 
the  answer,  nor  have  they  been  put  in  evidence.  So  far  as  the  right 
to  impose  a  fine  rests  upon  a  foreign  statute,  it  must  undoubtedly  be 
properly  pleaded,  (Holmes  v.  Broughton,  10  Wend.  75 ;  Andrews  v. 
Herriot,  4  Cow.  526;  Ennis  v.  Smith,  14  How.  400,  426;  Harris  v. 
White,  81  N.  Y.  544;)  but  under  the  brief  and  somewhat  informal 
pleadings  allowed  by  the  rules  of  this  court  in  small  causes  (rules 
164-175)  this  objection  should  not  be  entertained  where,  as  in  this 
case,  the  opposite  party  cannot  possibly  have  been  misled. 

The  authority  to  impose  these  fines  rests  upon  section  149,  sub.  7, 
of  the  merchants'  shipping  act  of  Great  Britain,  which  permits  the 
shipping  articles  to  provide  stipulations  in  regard  to  fines  and  other 
lawful  punishments  for  misconduct,  provided  these  stipulations  have 
been  sanctioned  by  the  board  of  trade.  Such  stipulations  thus  sanc- 
tioned, and  forming  a  part  of  the  shipping  articles,  become  obliga- 
tory upon  the  seamen  shipping  under  them ;  but  a>s  these  shipping 
articles  have  not  been  introduced  in  evidence,  no  authority  for  the 
deductions  here  claimed  is  proved.  They  cannot,  without  proof,  be 
presumed  to  have  existed  in  a  given  case,  because  the  allowance  of 
such  stipulations  is  merely  permissive,  and  is  never  obligatory. 
They  may  have  formed  a  part  of  the  articles,  or  they  may  not. 

Aside  from  these  stipulations,  the  first  fine  of  $2  cannot  be  sus- 
tained. Pines  are  pro  tanto  a  forfeiture  of  wages,  and  under  the 
modern  maritime  law,  aside  from  statue,  a  forfeiture  of  wages  is  im- 
posed only  for  misconduct  of  an  aggravated  character.  By  aiidcle 
12  of  the  Laws  of  Oleron  and  article  24  of  the  Laws  of  Wisby,  if  one 
seaman  "give  another  the  lie,  a  fine  of  four  deniers"  was  imposed; 
and  if  a  mariner  "impudently  contradicted  the  master  and  gave  him 
the  lie,  a  fine  of  eight  deniers."  These  small  disciplinary  fines  have 
become  obsolete  with  the  currency  in  which  they  were  imposed;  and 
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under  our  statutes,  (section  4596,)  which  is,  in  general,  similar  to  sec- 
tion 243  of  the  British  merchants'  shipping  act,  no  forfeiture  of  wages 
is  incurred  by  quarrelsomeness  or  the  use  of  foul  language.  The  gen- 
eral maritime  law  empowers  the  master  by  means  of  other  punish- 
ments to  enforce  proper  discipline  in  these  respects.  Both  of  these 
statutes,  however,  authorize  a  forfeiture  of  wages  for  disobedience  of 
lawful  commands,  in  the  discretion  of  the  court,  not  exceeding  two 
days'  pay  by  the  British  statute,  nor  more  than  four  days'  pay  by 
the  statute  of  this  country. 

As  the  shipping  articles  have  not  been  introduced  in  evidence,  the 
first  fine  cannot  be  sustained ;  but  the  requirement  on  the  twenty- 
sixth  of  Jnly'that  the  libelant  attend  to  hear  the  entry  in  the  log 
read,  was  a  lawful  command.  Any  such  fines  are  by  law  required 
to  be  read  to  the  seamen  before  entering  the  next  port.  Mer.  Ship, 
Act,  §§  256,  244;  Rev.  St.  §  4597.  The  libelant  willfully  disobeyed 
this  last  lawful  command,  for  which  the  further  penalty  of  two  dol« 
lars  was  imposed,  equal  to  two  days'  pay.  I  have  very  little  doubt 
that  the  shipping  articles,  if  produced,  would  show  that  the  fines 
were  lawfully  imposed.  The. articles  had  been  returned  to  England, 
and  could  not  bie  obtained  without  some  expense.  Irrespective  of 
them,  the  court  may  enforce,  and  in  this  case,  I  think,  should  enforce, 
a  forfeiture  of  two  days'  pay  for  the  libelant's  disobedience  to  the 
lawful  command  to  attend  and  hear  the  entry  in  the  log  read. 

It  is  said  that  this  court  ought  not  to  enforce  fines  imposed  by  an 
English  statute  not  proved;  but  as  the  suit  is  within  the  discretion 
of  this  court  to  entertain,  all  parties  being  foreign,  the  libelant  can* 
not  complain  that  the  court  takes  judicial  notice  of  a  statute  of  which 
there  is  no  doubt. 

Decree  for  the  libelant  for  $27.50,  and  his  disbursements,  without 
other  costs. 


The  Quaker  Gitt. 

{Dtftrict  Court,  S.  D.  New  Tork.    January  10, 1884.' 

CoixQioK — Ou)  Boats— Repairs — Exoesbitk  Demands— Costs. 

Where  a  steam-tug  maneuvering  in  a  slip  rubs  against  or  strikes  a  barge 
moored  at  the  wharf  with  unjustifiable  force,  she  is  chargeable  ■with  the  dam- 
ages properly  attributable  to  her  negligent  act,  tnough  the  boat  struck  was  old 
and  weak.  In  dealing  with  old  boats,  however,  the  repairs  made  should  be 
closely  scrutinized  to  prevent  impositiou,  and  nothing  allowed  for  repairs  be- 
yond those  made  neces.sary  by  the  blow.  In  this  case  but  one-third  of  the 
claim  allowed,  and  costs  denied. 

In  Admiralty. 

J.  A.  Hyland,  for  libelant. 

Owen  d  Gray,  for  claimants. 
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Bbown,  J.  On  May  18,  1881,  the  canal-boat  Shady  Bun  lay  in 
the  slip  on  the  north  side  of  the  pier  at  the  foot  of  Fortieth  street, 
North  river,  discharging  a  cargo  of  ice.  Her  bows  lay  to  the  west- 
ward and  about  12  feet  inside  of  the  end  of  the  pier.  At  about  7 
o'clock  of  that  morning  the  steam-tug  Quaker  City,  with  the  canal- 
boat  L.  D.  Gummings  lashed  upon  her  starboard  side  and  projecting 
Bomeprhat  ahead  of  the  tug,  came  down  the  river  and  into  the  slip 
for  the  purpose  of  landing  her  along-side  and  outside  of  the  boat  next 
to  the  Shady  Bun.  Owing  to  the  shallow  water,  as  stated  by  her 
pilot,  the  tug  and  tow  not  obeying  the  helm  as  iisual,  the  stem  of  the 
Gummings  struck  the  starboard  bow  of  the  Shady  Bun  and  inflicted 
some  damage,  on  account  of  which  this  libel  was  filed.'  The  claim- 
ants do  not  deny  that  the  Gummings  hit  the  Shady  Ban,  but  allege 
that  it  was  but  a  slight  blow  or  rub,  such  as  is  usual  in  the  landing 
of  canal-boats,  and  that  the  damage  to  the  Shady  Bun  arose  from  her 
rotten  and  unseaworthy  condition. 

Without  going  into  the  details  of  the  evidence,  there  are  various 
circumstances  which  satisfy  me  that  the  blow  was  one  of  more  vio- 
lence than  the  claimants'  witnesses  acknowledge,  and  that  the  claim- 
ants must  be  held  responsible  for  the  damages  properly  arising  there- 
from. The  chief  difficulty  arises  from  the  contradictory  evidence  in 
regard  to  the  sound  or  rotten  condition  of  the  Shady  Eun.  Complaint 
being  made  the  same  day  by  the  owner  of  the  canal-boat  at  th«  claim- 
ants' office,  their  agent  and  the  captain  of  the  Quaker  City,  on  the  after- 
noon of  the  same  day,  examined  the  bows  of  the  Shady  Bun  to  ascertain 
the  damage,  '/"hey  testify  that  no  damage  was  visible  on  the  outside; 
that  on  gi'ing  down  the  hatch,  inside  the  boat,  with  the  owner,  one 
beam  was  found  loose  or  broken,  and  that  the  captain,  on  taking 
hold  of  it  with  the  hand,  pulled  off  a  handful  of  rotten  wood  and 
showed  it  to  the  owner.  The  latter  denies  that  any  such  eireum- 
stance  occurred,  or  that  the  timbers  were  at  all  unsound  or  rotten. 
The  evidence  on  the  part  of  the  canal-boat,  including  her  owner  and 
captain,  and  the  carpenter  who  did  the  repairs  on  her,  shows  that 
from  six  to  seven  planks  on  her  starboard  bow  were  broken,  each 
about  six  feet  long,  and  one  plank  16  feet  long.  The  carpenter  states 
that  the  repairs  which  he  did  were  to  renew  the  plank  specified;  to 
put  in  one  new  timber,  about  six  or  eight  feet  in  length ;  to  brace  two 
adjoining  ones;  and  he  testified  that  the  timber  taken  out  was  sound. 
He  also  put  in  a  new  bumper  along  the  bow,  and  one  new  plank  upon 
the  deck. 

Upon  the  evidence  it  is  very  difficult  to  form  any  satisfactory  con- 
clusion with  regard  to  the  seaworthy  condition  of  the  Shady  Bun. 
The  fact  that  she  brought  a  considerable  cargo  of  ice,  and  without 
much  leakage,  if  the  testimony  is  to  be  believed,  has  considerable 
force.  I  can  only  repeat  what  was  said  in  the  recent  oasft  of  The 
Syracuse,  18  Fed.  Bbp.  828,  that  the  claimants  should  have  procured 
further  evidence  than  that  of  interested  witnesses,  if  they  intended 
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to  rely  for  their  defense  upon  the  fact  that  the  Shady  Ban  ^ras  so  rot*, 
ten  and  nnseaworthy  as  not  to  be  entitled  to  any  recovery.  Having, 
as  I  muBt  find,  hit  her  bows  with  a  blow  more  violent  than  justifiable 
in  the  ordinary  handling  of  boats,  whether  new  or  old,  I  think  she 
mnst  be  held  answerable  for  the  damage  properly  attributable  to  that 
negligent  act,  though  the  boat  were  old  ox  weak.  The  Granite  State, 
3  Wall.  310.     The  Syracuse,  supra. 

The  evidence  satisfies  me,  however,  that  the  repairs  in  this  case 
went  far  beyond  the  natural  effects  of  such  a  blow,  even  if  the  canal- 
boat  was  not  staunch  enough  to  resist  ordinary  handling.  The  bill 
of  items  of  the  repairs  done  shows  nearly  800  feet  of  timber  andj 
plank  used  in  these  repairs,  with  numerous  other  items  in  proportion. 
This,  as  appears  from  the  examination  of  the  carpenter,  was  suffi- 
cient for  many  times  the  amount  necessary  to  replace  and  repair  the 
broken  and  injured  parts. 

The  captain  and  agent  of  the  claimants  testify  that  on  visiting  the 
ship-yard  while  the  repairs  were  going  on  they  found  the  whole  bow 
of  the  canal-boat  taken  out  and  in  course  of  repair.  This  is  denied 
by  the  carpenter  and  the  owner  of  the  boat.  I  am  entirely  satisfied 
from  the'evidence  that  the  repairs  were  very  greatly  in  excess  of  the 
injury  done.  The  evidence  is  perhaps  insufficient  to  determine  ex- 
actly the  proper  amount.  I  shall  allow  provisionally  what  I  gather 
from  the  present  evidence,  viz. :  one-third  of  the  bill  of  repairs ;  one- 
third  of  the  demurrage  claimed ;  one-half  the  amount  claimed  for 
the  broken  lines;  and  the  whole  of  the  bills  for  towage  and  dockage, 
as  they  woold  have  been  necessary  in  any  event.  These  together 
amount,  with  interest  to  date,  to  $72.20,  for  which  a  decree  may  be 
entered,  but  without  costs,  as  the  amount  of  repairs  claimed  is  evi- 
dence of  bad  faith  on  the  part  of  the  libelant ;  except,  however,  that 
if  either  party  is  dissatisfied  with  my  estimate  of  the  damages,  they 
may  take  an  order  of  reference  to  compute  the  amount,  at  the  risk  of 
paying  the  expenses  of  the  reference  if  not  successful  in  obtaining  a' 
more  favorable  result. 


Gbonn  v.  Woodruff  and  others. 
(Distriet  Court,  8.  D.  New  York.    Jannaiy  8, 1884.) 

1.  SmFPnra— A8BIGWMKNT  of  Bill  of  Lasiko — Chabtbb-Party. 

A  merchant  purchasing  goods  on  board  a  vessel  after  arrival,  and  taking 
an  assignment  of  the  bill  of  lading,  is  bound  by  its  terms,  but  not  by  the  terms 
of  the  charter-party,  anyfurther  than'it  is  adopted  by  the  bill  of  lading. 

2.  SAXB — BlUi  OF  LaOTNO — DEmntBAaB — RSA80NABt.B  TncB. 

Where  the  bill  of  lading  provides  no  stipulated  days  for  the  discltarge,  the 
merchant  is  bound  only  to  reasonable  diligence,  according  to  the  custom  of 
the  port. 


Digitized  by 


Google 


144  FEDEBAL   BEK)BTEB. 

8.  Samib— Reuoval  of  Vbssbi^  fbou  Berth. 

Where  a  merchant  procures  the  removal  of  a  vessel  from  a  berth  already  se- 
cured to  aaother,  for  his  own  benefit,  pays  the  cost  of  removal,  and  procures  the 

'  cargo  to  be  discharged  -within  the  average  time  allowed  bj  the  custom  of  the 
port  from  the  day  wben  she  was  first  ready  to  discharge,  /leld,  no  demurrage 
can  be  claimed. 

in  Admiralty. 

BuUer,  StiUman  d  Htihbard,  for  libelant. 

Beebe,  Wilcox  dt  Hobbs,  for  respondents. 

Brown,  J.  The  bark  Spess  arrived  at  New  York  on  January  3, 
1881,  with  265  tons  of  salt  in  ballast  from  Lisbon,  upon  a  bill  of 
lading  which  was  transferred  to  the  respondents.  They  entered  the 
salt  at  the  custom-house,  paid  the  freight,  and  directed  the  vessel  to 
Atlantic  docks,  where  the  vessel  arrived  on  January  4:th,  and  gave 
notice  of  her  readiness  to  discharge  on  the  5th.  On  that  day,  at  the 
respondents'  request,  the  master  consented  to  go  to  Twenty-third 
street  and  unload,  where  she  was  taken  at  the  respondents'  expense, 
and  arrived  at  about  4  p.  m.  One  wagon  load  was  delivered  on  the 
evening  of  the  6th,  and  the  discharge  was  ended  early  on  the  15th, 
and  might  have  been  completed  had  the  ship  desired  on  th^  evening 
of  the  14th.  The  bill  of  lading  provided  no  stipulated  days  for  the 
discharge,  and  it  referred  to  the  charter-party  only  as  regards  the 
payment  of  freight.  The  provisions  of  the  charty-party,  therefore, 
as  respects  the  rate  of  delivery,  did  not  bind  the  respondents. 
112  Sticks  of  Timber,  8  Ben.  214;  Kerford  v.  Mondel,  5  Hurl.  &  N. 
Exch.  931.  It  was  proved  that  1,000  bushels,  or  33  tons,  per  day  was 
a  reasonable  and  customary  rate  of  discharge.  This  would  leave  eight 
working  days  for  the  discharge  of  this  cargo. 

Although  the  vessel  had  givdn  notice  that  she  would  he  ready  to 
discharge  on  the  5th,  I  think  the  evidence  shows  that  she  did  not  get 
a  permit,  or  tubs,  and  did  not  get  ready,  so  that  she  could  actually 
commence  the  discharge,  before  the  6th ;  and  it  does  not  appear  that 
the  removal  from  Atlantic  docks  to  Twenty-third  street,  which  occu- 
pied only  some  three  hours,  made  any  difference  in  her  want  of  prep- 
aration. But  even  if  the  vessel  had  been  ready  upon  the  5th,  de- 
ducting Sunday,  and  the  rainy  days  in  the  mean  time,  only  eight 
working  days  were  consumed  in  the  discharge.  Although  on  several 
of  the  working  days  considerably  more  than  33  tons  per  day  were  in 
fact  discharged,  I  think  the  merchant  cannot  be  held  liable,  in  the 
absence  of  any  stipulated  lay  days  or  agreement  for  dispatch,  pro- 
vided he  gets  the  whole  cargo  discharged  within  the  time  which  cus- 
tom allows.  As  this  time  was  not  exceeded,  the  libel  must  be  dis- 
missed, with  costs. 
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BoTD  V.  GiUi  and  others. 
CuTTEB  V.  Whittieb  and  others. 

NoTT  V.  Clews  and  others. 

Ferkinb  v.  Demhib  and  others. 

{Oireuti  Court,  S.  D.  Nea  York.    December  14, 1883.) 

1   Rbhotai.  of  Cause — CSohtroybbst  Wholly  sshwbws  Citizens  of  Diffbb> 

BMT  STATXB. 

A  controversy  is  not  the  same  thin^  as  a  cause  of  action ;  and  a  suit  against 
two  persons  jointly  does  not,  merely  because  it  might  have  been  brought 
against  either  separately,  involve  a  controversy  wholly  between  the  plaintiff 
sod  one  of  then,  within  the  meaning  of  the  act  authurizing  the  removal  of  a 
suit  to  the  federal  courts  where  there  is  a  controversy  wholly  between  citizens 
of  different  states. 

2.   BAMK — !?BFAKATS  COHTROTBBBIEB. 

When,  however,  the  separate  causes  of  action  could  both  he  pursued  against 
different  defendants,  and  settled  independently  of  each  other,  the  suit,  even 
though  it  contain  a  joint  cause  of  action  also,  involves  separate  controversies 
and  »lls  within  the  term  of  the  act. 

8.  Same — Bill  agaimbt  FRAtnJULENT  Thubteks. 

A  cause  of  action  against  several  trustees  for  the  fraudnlent  misappropria- 
tion of  trust  funds,  being  ex  delicto  and  involving,  therefore,  no  right  of  contri- 
'bation  between  the  defendants,  may  in  equity  as  well  as  at  law  be  pursued 
either  jointly  or  severally  ;  and  a  bill  in  equity  founded  upon  such  a  claim,  and 
demanding  a  joint  and  several  accounting  by  the  trustees,  involves  such  a  sep- 
arate coDtroversy  with  each  defendant  that  if  one  of  the  defendants  is  a  non- 
resident the  cause  is  removable. 

4.  Same — Filiko  of  Fbtition  before  Trial. 

The  trial  of  a  cause  upon  demurrer  is  a  trial  within  Ihe  meaning  of  the  act 
requiring  a  petition  for  the  removal  of  a  cause  to  be  filed  before  the  trial 
thereol 

On  Motion  to  Bemand. 

H,  F.  Averill  and  Geo.  F.  Betts,  for  plaintiff  in  each  case. 

Sewell,  Pierce  dt  Sheldon,  for  defendant  Plumb. 

Sherman  db  Sterling,  for  defendant  Whittier. 

Abbot  Bros.,  for  defendant  Clews. 

Arnoiix,  Ritch  dc  Woodford,  for  defendant  Dewing. 

Before  Wallace  and  Bbowk,  JJ. 

Wallace,  J.  These  cases  and  the  case  of  Langdon  v.  Fogg,'^  de- 
cided  by  Judge  Bbown,  but  in  which  he  ordered  a  reargument,  have 
been  heard  together,  the  questions  being  substantially  identical,  upon 
motions  to  remand  the  suits  to  the  state  court.  In  each  case  the 
aetion  was  brought  in  the  state  court  by  a  resident  plaintiff  against 
a  non-resident  defendant  and  several  resident  defendants,  and  was 
removed  to  this  court  upon  the  petition  of  the  non-resident  defend- 

»18Fkd.  Rep.  5. 
v.l9,No.3— 10 
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ant.  '  The  right  to  a  removal  is  ohallengecl  npon  the  ground  that 
there  is  not  a  controversy  in  the  suit  which  is  wholly  between  the 
plaintiff  and  the  non-resident  defendant,  and  which  can  be  fully  de- 
termined between  them,  within  the  meaning  of  the  second  section  of 
the  removal  act  of  March  8,  1875. 

There  are  some  immaterial  differences  in  the  allegations  of  the  bills 
of  complaint  in  the  several  cases,  but  the  bill  in  each  may  be  fairly 
treated  as  one  brought  by  a  stockholder  in  a  mining  corporation  to  en- 
force a  cause  of  action  which  exists  in  favor  of  the  corporation  against 
the  directors  for  a  fraudulent  appropriation  of  its  assets,  but  which  the 
corporation  does  not  assert  because  it  is  controlled  by  the  unfaithful 
directors,  and  the  directors  and  corporation  are  consequently  joined 
as  defendants.  The  relief  sought  is  that  the  individual  defendants 
account  jointly  and  severally  concerning  the  profits  they  have  madd 
by  the  misappropriation  of  the  corporate  property,  and  be  adjudged 
to  pay  the  amount  found  due  to  the  corporation  into  court  for  the 
'  benefit  of  the  stockholders.  This  being  the  cause  of  action  disclosed 
by  the  bill,  it  will  be  treated  as  one  upon  which  a  separate  action 
could  be  maintained  as  between  the  plaintiff  and  the  non-resident 
defendant.  The  rule  may  now  be  deemed  established  that  where  a 
cestui  que  trust  seeks  in  equity  to  charge  trustees  with  personal  liability 
for  their  fraudulent  acts,  he  may  join  all  who  have  participated,  or 
proceed  against  one  or  more  of  them  severally  at  his  election.  The 
right  of  action  in  such  a.  case  arises  ex  delicto,  and  in  equity  as  well 
as  at  law  the  tort  may  be  treated  as  several  as  well  as  joint.  Heath 
V.  Erie  Ry.  Co.  8  Blatchf.  347 ;  May  v.  Selby,  1  Younge  &  C.  Ch.  236 ; 
Franco  v.  Franco,  3  Ves.  75;  Wilkinson  v.  Parry,  4  Buss.  272;  Atty, 
Oen.  V.  Wilson,  4  Lond.  Jur.  1174.  A  proceeding  against  trustees 
for  a  fraudulent  breach  of  trust  is  an  exception  to  the  rule  that  in  a 
suit  against  trustees  all  of  them  must  be  made  parties.  Cunningham 
V.  Pell,  5  Paige,  607.  The  reason  is  obvious.  A  trustee  may  insist 
that  bis  co-trustees  be  joined,  when  he  is  sued  for  a  breach  of  duty 
in  which  the  other  trustees  are  involved,  because  he  is  entitled  to  con- 
tribution. In  cases  of  breach  of  trust  not  involving  actual  fraud,  con- 
tribution may  be  enforced  by  trustees,  as  between  themselves, — Hill, 
Trust.  814  and  notes,  (4th  Amer.  Ed.;) — but  no  right  of  contribution 
exists  where  the  demand  sought  to  be  enforced  is  ex  delicto.  EUis  v. 
Peck,  2  Johns.  Ch.  131;  MiUer  v.  Fenton,  11  Paige,  18.  The  cause 
of  action  disclosed  by  the  bill  is  therefore  one  capable  of  being  de- 
termined as  between  the  plaintiff  and  the  non-resident  defendant 
without  the  presence  of  the  other  defendants.  The  plaintiff,  at  his 
election,  can  dismiss  his  bill  as  against  all  the  other  defendants  at  any 
stage  of  the  action  and  proceed  against  the  non-resident  defendant 
alone,  and  obtain  against  him  the  complete  relief  to  which  he  would 
be  entitled  if  the  other  defendants  were  joined. 

The  question,  then,  is  whether  the  act  of  1875  gives  the  right  of 
removal  whenever  there  is  a  cause  of  action  in  the  suit  between  a 
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resident  party  on  the  one  side  and  a  non-resident  party  on  the  other, 
apon  which  a  several  recQTezy  may  be  had  againet  the  latter,  or 
whether  the  right  exists  only  when  there  is  a  separate  and  distinct 
controversy  to  which  all  the  snbstantial  parties  on  one  side  are  resi- 
dents, and  all  those  upon  the  other  are  non-residents.  The  language 
of  the  act  declares  that  when  in  "any  suit  *  »  ♦  between  citi- 
zens of  different  states  *  *  *  there  shall  be  a  controversy  which 
is  wholly  between  citizens  of  different  states,  and  which  can  be  fully 
determined  as  between  them,  then  either  one  or  more  of  the  plaintiffs 
or  defendants  »  »  •  may  remove,"  etc.  Two  diverse  views  of 
the  meaning  of  this  language  are  indicated  by  the  adjudications  of  the 
federal  courts.  In  PeUrton  v.  Chapman,  18  Blatchf.  S95,  the  action 
was  one  of  trover,  in  which  the  plaintiff  was  a  citizen  of  New  Tork, 
and  the  defendants  were  one  a  citizen  of  New  York,  and  one  a  citizen 
of  Connecticut.  It  was  held  that,  although  the  cause  of  action  was 
such  that  the  suit  could  be  maintained  by  the  plaintiff  against  either 
defendant  alone,  it  was  not  a  removable  suit,  because  all  the  parties 
to  the  controversy  were  not  residents  upon  the  one  side  and  non-resi- 
dents upon  the  otber;  and  that  the  plaintiff  having  elected  to  proceed 
against  all  jointly,  the  case  disclosed  but  a  single  oontroverBy,  and 
that  was  one  which  could  be  fully  determined  only  between  all  the 
parties  to  the  suit.  This  decision  was  approved  and  followed  by 
other  judges  in  this  circuit  in  Sawyer  v.  Switzerland  Ins.  Co.  14 
Blatchf.  451,  and  Van  Brunt  v.  Corbin,  Id.  496.  The  latter  case  was 
an  action  of  ejectment,  and  one,  therefore,  in  which  the  plaintiff  at 
his  election  might  have  proceeded  against  the  defendants  severally 
instead  of  jointly.  The  more  recent  case  of  Tuedt  v.  Carson,  IS  Fsd'. 
Bbp.  358,  in  the  eighth  circuit,  is  to  the  same  effect.  That  was  an 
action  brought  by  the  plaintiff  against  several  defendants  for  a  tort. 
Some  of  the  defendants  were  residents  of  the  same  state  with  the 
plaintiff,  and  others  were  residents  of  a  differeiit  state.  It  was  held 
not  to  be  such  a  separable  controversy  that  the  non-resident  de- 
fendants could  remove  the  case,  although  the  plaintiff  could  at  his 
election  have  proceeded  against  them  alone.  On  the  other  hand, 
Clark  V.  Chicago,  etc..  By.  Co.  11 -Fbd.  Eep.  355;  Kerling  v.  Cotz- 
kausen,  16  Fbd.  Rbp.  705;  People  ex  rel.  v.  Illinois  Cent.  B.  Co.  Id. 
881,  a^  authorities  for  the  broad  proposition  that  whenever  the  suit 
is  founded  on  a  cause  of  action  upon  which,  at  the  election  of  the 
plaintiff,  the  defendants  might  have  been  sued  severally,  a  non-resi- 
dent can  remove  the  suit,  although  the  other  defendants  with  whom 
he  is  sued  jointly  are  residents  of  the  same  state  as  the  plaintiff. 

It  is  urged  that,  since  the  decisions  in  this  circuit  referred  to,  the 
supreme  court  has  considered  the  construction  of  the  second  clause  of 
the  second  section  of  the  act  of  March  3, 1875,  and  in  the  light  of  its 
decision  in  Barney  v.  Latham,  108  U.  S.  205,  the  former  judgments  of 
this  court  should  be  reconsidered,  and  it  should  now  be  decided  that 
whenever  in  a  suit  between  a  resident  plaintiff  and  several  defendants, 
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one  only  of  -whom  is  a  non-resident,  there  is  a  causei  of  action  which 
miglit  be  full}'  determined  as  between  the  plaintiff  and  the  non-resi- 
dent defendant,  if  the  other  defendants  were  not  parties,  the  salt  is 
removable.  Barney  t.  Latham  does  not  seem  to  sanction  any  such 
contention.  Some  misapprehension  of  that  decision  may  have  arisen 
by  overlooking  the  distinction  between  a  separable  canse  of  action  and 
a  separate  or  separable  controversy.  The  cases  in  the  seventh  and 
eighth  circuits  seem  to  interpret  that  decision  as  holding  that  whenever 
a  separate  action  could  have  been  maintained  by  the  plaintiff  upon  the 
cause  of  action  sued  upon  against  one  of  the  several  defendants,  as  to 
such  defendant  there  is  a  separate  or  separable  bontroversy  in  the 
suit.  In  Barney  v.'  Latham  there  were  two  separate  and  distinct  con- 
troversies, as  to  one  of  which  the  requisite  diversity  of  citizenship  ex- 
isted between  all  the  parties  to  it,  plaintiff  and  defendant,  to  author- 
ize a  removal  of  the  suit.  Speaking  of  this  controversy  the  court, 
through  Mr.  Justice  Habl&n,  say  that  "such  a  controversy  does  not 
cease  to  be  one  wholly  between  the  plaintiffs  and  the  defendants  be- 
cause the  former,  for  their  own  convenience,  choose  to  embody  in  their 
complaint  a  distinct  controversy  between  themselves  and  other  de- 
fendants." That  decision  was  commented- on  in  the  subsequent  case 
of  Hyde  v.  RMe,  104  U.  S.  407,  and  its  result  is  tersely  and  clearly 
stated  by  the  chief  justice  as  follows : 

"To  entitle  a  party  to  removal  under  this  clause  there  must  exist  in  the 
suit  a  separate  and  distinct  cause  of  action,  in  respect  to  whicli  all  the  neces- 
sary parties  on  one  aide  are  citizens  of  different  states  from  those  on  the  other. 
Thus,  in  Barney  v.  Latham,  two  separate  and  distinct  controversies  were 
directly  involved, — one,  as  to  the  lands  held  by  the  Winona  &  St.  Peter  Land 
Company,  in  respect  to  which  the  land  company  was  the~'onIy  necessary  psirty 
on  one  side,  and  the  plaintiff  on  the  other;  and  the  second,  as  to  the  moneys 
collected  from  the  sales  of  lands  before  the  land  company  was  formed,  as  to 
which  only  the  natural  persons  named  as  defendants  were  the  necessary  party 
on  Uie  one  side  and  th^  plaintiffs  on  the  other;  one  was  a  controversy  about 
the  land,  and  the  other  about  the  money.  Separate  suits,  each  distinct  in 
Itself,  might  have  been  properly  brought  on  these  two  separate  causes  of  ac 
tion,  and  complete  relief  afforded  in  such  suit  as  to  the  particular  controversy 
involved.  In  that  about  the  land  the  land  company  would  have  been  tlie 
only  necessary  defendant,  and  in  that  about  tlie  money  the  natural  persona 
need  only  have  been  brought  in.  In  that  about  the  land  therecould  not  have 
been  a  removal  because  the  parties  on  both  sides  would  have  been  citizens  of 
the  same  state;  while  in  that  about  the  money  there  could  have  been',  as  the 
plaintiffs  would  all  be  citizens  of  one  state,  while  the  defendants  would  all  be 
citizens  of  another. " 

It  does  not  necessarily  follow  that  a  controversy  is  wholly  between 
a  plaintiff  and  each  one  of  several  defendants,  and  can  be  fully  de- 
termined as  between  them,  merely  because  such  a  controversy  might 
have  been  presented  if  the  plaintiff  had  elected  to  present  it  in  Ihat 
form.  The  controversy  in  a  suit  is  the  one  which  is  actually  pre- 
sented, not  the  one  that  might  have  been.  It  is  not  wholly  between 
the  plaintiff  and  one  of  the  defendants  because  it  might  have  been  if 
the  plaintiff  had  so  elected.     Nor  can  a  controversy  be  folly  deter- 
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mined  between  a  plaintiff  and  one  of  the  defendants  when  in  the  form 
and  aabstanoe  which  it  has  assumed  the  plaintiff  insists,  and  has  a 
right  to  insist,  that  so  far  as  he  is  ooncerned  it  shall  be  determined 
as  to  both  of  the  defendants.  The  controversy  is  the  claim  in  form 
and  snbstanoe  as  it  is  presented  for  determination ;  and  if  a  joint  re- 
covery against  several  defendants  is  claimed  upon  a  cause  of  action 
-which  JQstifies  a  joint  recovery,  the  controversy  is  between  the  plain- 
tiff and  all  the  defendants  against  whom  the  claim  is  asserted.  The 
opinions  of  Judge  Johnson  in  Peterson  v.  Chapman,  and  of  Judge 
TsBATin  Tuedt  v.  Car$<m,  are  replete  with  satisfactory  reasons  against 
such  a  construction  of  the  removal  act  as  is  insisted  upon.  There 
seem  to  be  no  controlling  reasons,  therefore,  for  receding  from  the  for- 
mer decisions  in  this  circuit. 

It  remains  to  consider  whether,  under  the  bill  here,  which  seeks  a 
decree  that  the  defendants  account  severally  concerning  the  gains  and 
profits  received  by  each  through  the  fraudulent  acts  complained  of, 
there  is  not  a  controversy  which  is  separate  as  between  the  plaintiff 
and  each  defendant,  and  which  can  be  fully  determined  as  between 
them.  If  the  defendant  has  elected  to  pursue  each  defendant  sepa-  * 
rately,  and  the  cause  of  action  disclosed  by  the  bill  justifies  him  in  do- 
ing so,  it  would  seem  that  the  suit  presents  a  separate  controversy  as 
to  that  defendant  notwithstanding  there  is  also  a  controversy  between 
the  plaintiff  and  all  the  defendants  jointly.  If  this  separate  contro- 
versy can  be  fully  determined  between  the  plaintiff  and  defendant 
without  the  preseuoe  of  the  other  defendants,  the  language  of  the  re- 
moval act  is  satisfied.  That  it  can  be  thus  determined  has  already 
been  shown,  because'the  other  trustees  are  not  necessary  parties  to  a 
suit  brought  against  one  for  a  fraudulent  breach  of  trust.  There  is, 
therefore,  a  distinct  controversy  here  between  the  plaintiff  and  each 
defendant.  Som^  of  the  transactions  assailed  by  the  bill  are  not  joint 
tran^ctions  on  the  part  of  the  defendants.  All  of  the  defendants 
may  not  be  liable  to  the  same  extent.  The  prayer  as  to  this  branch 
of  the  bill  is  against  each  defendant  for  a  several  accounting,  and 
that  is  only  necessary  upon  the  theory  that  some  of  them  are  liable 
for  a  different  amount  than  others. 

It  is  no  answer  to  the  suggestion  that  the  suit  presents  a  separate 
and  distinct  controversy  as  between  the  plaintiff  and  each  defendant, 
to  assert  that  the  decree  obtained  will  be  a  single  decree  as  to  all  the 
defendants.  The  same  thing  may  be  said  of  every  decree  in  suits  in 
equity,  and  could  have  been  said  in  Barney  v.  Latham.  For  these 
reasons  the  actions  were  properly  removed. 

In  the  case  of  Nott  v.  Clews  the  additional  point  is  made  that  the 
petition  for  removal  was  not  filed  by  the  removing  defendant  before 
the  trial  of  the  cause.  As  to  four  of  the  defendants  separate  demur- 
rers were  interposed  and  brought  to  a  hearing.  The  demurrers  were 
overruled,  but  leave  was  given  to  the  defendants  to  answer  upon  pay- 
ment of  costs  of  the  demurrers  within  20  days.    As  the  removal  was 
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at  the  instance  of  one  of  the  defendants  who  demurred,  it  is  not  ma- 
terial that  when  the  demurrer  waB  heard  service  of  prooess  had  not 
been  made  on  some  others  of  the  parties  named  as  defendants.  If 
the  cause  was  not  in  a  condition  to  be  heard  on  demurrer,  the  objec- 
tion should  have  been  taken  in  time.  As  it  is,  after  the  removing 
defendant  has  elected  to  treat  the  action  as  severed,  he  cannot  now 
be  heard  to  say  that  the  bearing  and  decision  apon  the  demurrer  is 
to  go  for  nothing.  The  real  question  is  whether  the  hearing  and  de- 
cision of  a  cause  upon  a  demarrer  is  a  trial  of  the  cause  within  the 
meaning  of  the  removal  act.  This  precise  question  has  been  decided 
adversely  to  the  defendant  by  Judge  Benedict  in  Langdon  v.  Fish,  and 
it  was  there  held  that  such  a  hearing  was  a  trial  which  precluded  the 
subsequent  removal  of  the  suit.  It  was  not  held  in  that  case  that  the 
hearing  upon  a  special  demurrer,  or  one  which  is  addressed  to  merely 
formal  objections  in  a  bill  or  complaint,  is  a  trial  within  the  contem- 
plation of  the  act.  But  if  a  defendant  chooses  to  have  the  action  tried 
upon  the  pleadings,  instead  of  upon  issues  of  fact,  it  is  his  right  to  do 
so,  and  the  decision  is  a  final  determination  of  the  action,  unless  in 
*the  discretion  of  the  court  a  new  pleading  is  permitted.  By  the  Code 
of  this  state,  and  a  large  number  of  other  states,  the  hearing  of  a  de- 
murrer is  the  trial  of  an  issue  of  law.  The  term  "trial"  has  thus  ac- 
quired a  more  enlarged  signification  than  it  possessed  when  Blackstone 
defined  it  as  "the  examination  of  the  matter  of  fact  in  issue  in  a  cause." 
Babbitt  v.  Clark,  103  U.  B.  606,  is  authority  for  the  proposition  that  the 
trial  of  a  cause  upon  an  issue  of  law  is  a  trial  which  wiU  preclude  the 
removal  of  the  suit  afterwards.  In  this  case,  therefore,  the  motion  to 
remand  is  granted;  in  the  other  cases  it  is  denied. 

Bbown,  J.,  concurs  in  the  results. 


Shabf  v.  Whiteside  and  others.* 

WmxEBiDE  V.  Shabp.* 

{CHreuit  Court,  E.  D.  T»nnem«,  8.  D.    July  4, 1883.) 

Removal  of  Oavses — CiTizBNBnip— Separate  Coktrovebbt. 

Where  the  question  to  be  decided  in  a  cause  is  the  right  of  a  plaintiff  to 
curry  passengers  into  a  certain  parit  owned  by  one  ^f  the  defendants,  the  other 
defendants  being  the  lessees  of  such  park,  a  separate  controTersy  exists  between 
the  lessor  and  plaintiff,  and  if  they  are  citizens  of  different  states  the  cause  is 
removable  under  the  second  section  of  the  act  of  1876. 

In  Equity 

iSeeS.  0.,j)(M(,  156. 
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Letois  Shepherd,  Key  d  Richmond,  and  Clarke  A  Snodgras$,  for  Sharp. 

W.  H.  Deuntt  and  Wheeler  d  MarehaU,  for  Whiteside. 

Kkt,  J.  The  first  qaestioii  to  be  determined  in  this  ease  is  whether 
ibe  caase  has  been  removed  from  the  chancery  coart  of  the  state  to 
the  oironit  ooort  of  the  United  States.  If  it  has  been  removed  there 
other  questions  must  be  considered.  If  not,  no  order  can  be  made  or 
step  taken  except  to  remi^  the  case  to  the  chancery  court  of  the  state. 
It  is  conceded  in  argoment  that  if  this  cause  has  been  removed,  or  if 
it  be  removable,  it  is  done,  or  it  must  be  done,  under  the  second  olanse 
of  the  second  section  of  the  act  of  1875,  declaring  and  defining  the 
jurisdiction'  of  the  circuit  courts  of  the  United  States.  There  are 
other  defendants  to  the  original  cause,  and  all  the  defendants,  except 
Florence  Whiteside,  are  residents  and  citizens  of  the  same  state  as 
L.  J.  Sharp,  the  complainant  in  the  original  bill.  It  is  not  denied 
that  Florence  Whiteside  is  a  citizen  of  a  different  state  from  that  of 
complainant,  or  that  the  ajlegations  of  her  petition  for  removal,  or 
the  bond  executed  under  it,  are  not  in  due  form,  or  that  the  amount 
in  controversy  is  sufficient,  or  the  application  made  in  time.  The 
contention  on  this  point  is  whether  the  controversy  is  so  entirely  be- 
tween Mr.  Sharp  and  Miss  Whiteside  that  it  can  be  fully  determined 
between  them.  There  is  no  question,  for  the  fact  is  admitted,  that 
Misa  Whiteside  has  title  to  the  turnpike  road  and  the  park  described 
in  the  pleadings.  The  controversy  is  whether  Sharp  as  a  livery- 
stable  man,  has  the  right  to  carry  his  passengers  into  the  park  to 
which  Miss  Whiteside  has  title.  In  other  words,  is  her  title^  in  its 
character,  servient  to  a  right  on  the  part  of  Sharp  to  enter  the  in- 
closed park  against  her  consent.  The  alleged  right  of  the  other  de- 
fendants is  that  they  have  leased  the  turnpike  road  and  park  from 
Miss  Whiteside  for  the  term  of  five  years. 

It  appears  to  me  that  whether  her  co-defendants  have  made  such 
a  contract  of  lease  or  not,  has  no  effect  upon  the  point  in  contro- 
troversy  between  the  chief  parties.  Anything  in  regard  to  the  lease 
is  subordinate  to  and  dependent  upon  the  decision  of  the  controversy 
between  the  principal  parties.  If  Sharp  has  the  right  to  enter  the 
park,  as  he  insists,  he  has  it  against  the  lessor  and  lessees  alike.  If 
he  has  no  such  right  against  the  lessor  he  has  not  against  the  lessees. 
There  is  no  complication  of  the  question  in  controversy  between  the 
parties  by  the  joinder  of  the  defendants,  and  the  case  between  the 
principals  can  as  well  be  tried  without  Miss  Whiteside's  co-defend- 
ants as  with  them.  Their  controversy  is  perfectly,  completely,  and 
distinctly  separable  from  that  with  the  other  defendants,  in  my 
opinion.  It  must  follow,  therefore,  that  the  case  is  removable,  and 
that  it  was  removed  under  the  petition  of  Miss  Whiteside.  This  be- 
ing so,  the  last  bill,  or  amended  bill,  filed  by  Sharp  was  without  any 
authority,  force,  or  effect,  and.  all  the  orders  of  the  chancery  court, 
or  chancellor  under  it,  are  void.  That  portion  of  the  record  in  the 
chancery  court  is  out  of  the  case.     It  appears,  also,  that  upon  the 
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same  day  upon  which  the  petition  for  removal  was  presented,  the 
petitioner  took  some  other  steps  in  the  caase,'  upon  which  no  action 
was  taken  by  the  court.  I  think  these  steps  must  also  be  taken  as 
having  no  force  or  effect,  as  either  having  been  taken  after  the  peti- 
tion was  presented,  or  completely  annulled  and  superseded  by  it. 

In  this  state  of  the  pleadings,  and  the  record  sent  from  the  state 
court,  I  think  it  best  to  give  the  parties  opportunity  to  perfect  and 
present,  if  they  desire  to  do  so,  the  case  it  appears  to  have  been  their 
purpose  to  have  done,  and  in  doing. so  I  do  not  mean  that  they  must 
present  the  same  or  even  similar  papers  or  pleadings,  but  snoh  as 
they  may  deem  proper  and  necessary  to  present  the  issues  raised,  or 
to  be  raised.  Until  opportunity  has  been  given  to  do  this  I  think  it 
best  to  postpone  action  on  the  application  of  Miss  Whiteside  for  an 
injunction,  so  that  we  may  have  the  whole  case  in  a  tangible  and  per- 
fect shape.  The  exception  made  by  Sharp's  solicitors  in  this  state 
of  the  case  will  be  without  force. 

Leave  is  now  given  to  Miss  Whiteside  to  file  the  bill,  she  having 
given  bond  and  surety  for  costs,  bat  no  new  process  and  copy  need 
issue. 


Walsgb  and  others  v.  Memphis,  G.  &  N.  W.  By.  Co.* 

{Circuit  Court,  E.  D.  Miuouri.    December  3, 1883.) 

* 

1.  JOINBEB  OF  PARTtSa — COBFOBATIONB. 

A  corporation  is  a  necessary  parij'  defendant  to  a  bill  to  enforce  a  judgment 
ap^ainst  it  by  compelling  conirlbution  from  its  stockholders. 

2.  JOHISDICTION— SlTIT  NOT   WHOLLY  BETWEEN   CITIZENS  OF  DIFFERENT  BTATES.  I 

Wliere  there  are  two  or  more  plaintiffs  and  two  or  more  defendants,  and  one 
of  the  plaintiffs  and  one  of  the  defendants  are  citizens  of  the  same  state,  this 
court  has  no  jurisdiction. 

3.  Sa-ve— Removal  of  Causes  from  State  to  Fedbhal  Court — Amendments. 

AVhere  a  case  has  been  brought  here  from  a  state  court,  no  change  of  plead- 
ings or  in  the  relationship  of  the  parties,  by  amendments  in  this  court,  can 
give  jurisdiction  not  disclosed  by  original  proceedings  in  the  state  court. 

Motion  to  remand,  on  the  ground  that  this  court  has  not  jurisdic- 
tion of  this  case  and  the  same  was  illegally  removed  because  the 
claims  and  demands  of  the  complainants  are  several  and  not  joint, 
and  some  of  them  do  not  exceed  the  sum  of  $500,  and  because  the 
controversy  herein  is  not  wholly  between  citizens  of  different  states, 
but  on  the  contrary  is  between  citizens  of  the  same  state,  and  the 
controversy  cannot  be  severed.  For  a  report  of  the  opinion  of  the 
court  on  a  former  motion  to  remand,  and  a  fuller  statement  of  facts, 
set.  6  Fed.  Rep.  797. 

Joseph  Shippen  and  John  P.  Ellis,  for  motion. 

Broadhead,  Slayhack  dk  Hauessler,  for  petitioning  defendant. 

1  Reported  by  Benj.  F.  Rex,  Esq.,  of  the  Bt.  Louis  bar. 
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Thbat,  J.  A  similar  motion  was  made  and  decided  by  this  court 
at  the  March  term,  1881,  by  Judge  MoGbaby,  in  which  I  concnrred. 
Since, then  many  proceedings  and  orders  have  been  improvidently 
had.  It  may  be  that  in  the  recent  case  of  Barney  v.  Latham,  103  0. 
8.  205,  it  was  supposed  that  opposite  views  to  those  expressed  by 
this  court  had  been  established.  It  seems,  however,  that  after  the 
order  of  this  court  to  remand  the  case  to  the  state  court  and  an  ap- 
peal  allowed,  a  subsequent  order  was  entered  vacating  said  appeal, 
and  leaving  open  the  motion  to  remand  for  farther  consideration. 
The  right  to  vacate  said  appeal  is  questionable.  Since  that  order, 
an  amended  bill,  a  demurrer,  and  a  new  motion  to  remand  have  been 
filed.  The  right  to  remove  the  cause  was  dependent  solely  upon  the 
condition  thereof  at  the  time  of  the  motion  made  in  the  state  court; 
and  no  change  of  pleading  or  relationship  of  the  parties,  by  amend- 
ments thereafter  in  this  court,  could  give  jurisdiction  not  disclosed  by 
the  original  proceedings  in  the  state  court.  The  opinion  by  Judge 
McGbaby,  in  1881,  has  been  fully  confirmed  by  the  many  decisions  of 
the  United  States  supreme  court  since  rendered.  It  is  obvious,  there- 
fore, that  the  cause  must  be  remanded,  and  all  orders  made  since  the 
original  order  to  remand  vacated.  ' 

An  order  will  be  entered  accordingly. 


DmsMOBE  V.  Central  B.  Co.  and  others. 

{Uireuit  Court,  D.  New  Jersey.    December  7, 1883.) 

1.  .TaBTSDiCTioK — C!oM,rrsiVB  8urr— Objectioit,  how  Raised. 

The  objection  to  a  bill  that  it  was  nut  exhibited  in  good  faith,  but  collu- 
sivelr  and  in  the  interests  of  others,  goes  to  the  jurisdiction  of  the  court,  and 
should  be  raised  by  plea  in  abatement  and  not  by  answer. 

2.  Same — Evibeiice  not  Bufficient  to  Establiob  C!oi.lubioit. 

The  fact  that  some  of  the  officials  of  a  rival  corporation,  with  which  com- 
plainant has  close  business  relations,  have  been  friendly  and  active  in  giving 
him  aid  in  the  preparation  of  his  case,  will  not  sustain  a  charge  of  bad  faith 
and  render  his  suit  collusive. 

3.  Bake— PBXLTsnNARY  Injdmctiox  UEFnsED. 

Upon  examination  of  the  bill,  answer,  and  affidavits,  no  circumstances  enti- 
tling complainant  to  a  preliminary  injunction  appearing  to  exist,  the  motion, 
therefore,  is  denied. 

In  Equity.     Motion  for  preliminary  injunction. 

Roscoe  Gonkling,  Clarence  A.  Seward,  Barker  Orunmere,  and  Edward 
r.  Qreen,  for  plaintiff.' 

1.  Neither  the  act  of  March  8,  1875,  nor  the  common  law  gives 
this  court  or  any  court  jurisdiction  of  a  suit  which  is  simulated  and 
fietitions,  or  in  which  the  reus  on  either  side  is  not  the  real  party 
in  interest.     Such  suits  are  called  "collusive,"  (Gardner  v.  Goodyear, 
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3  0.  G.  295,)  and  when  the  collusion  is  proved  the  case  is  summarily 
dismissed  as  not  within  the  proper  jurisdiction  of  the  court.  Ameri' 
can  M.  P.  Co.  v.  Vail,  16  Blatohf.  315 ;  Cleveland  v.  Chamberlain,  1 
Black,  426 ;  Lord  v.  Vecuie,  8  How.  254. 

2.  The  allegation  of  collusion — that  is,  the  want  of  real  interest  in 
one  of  the  actors — is  an  allegation  that  the  court  has  no  jurisdiction 
by  reason  of  the  character  in  which  one  of  the  parties  sues  or  defends. 
Tbis  exception  to  the  jurisdiction  is  called  by  the  courts  a  "personal" 
exception ;  asserts  that  the  position  of  a  litigant  is  assumed,  and  that 
the  party  is  not  an  honest  reus  or  actor.  Forreit  v.  Manchester,  etc., 
By.  Co.  4  De  G.,  F.  &  J.  131;  Colman  v.  Eastern  Cos.  By.  Co,  10 
Beav.  1;  Salisbury  v.  Metrop.  By,  Co.  88  L.  J.  Ch.  251. 

3.  That  a  suit  is  collusive  must  be  objected  to  by  plea  in  abate- 
ment, and  if  a  defendant  answers  upon  the  merits  he  waives  the  ob- 
jection, and  cannot  thereafter  contest  the  juhsdiotion.  Story,  Eq. 
PI.  §  721 ;  Daniell,  Ch.  Pr.  (15th  Ed.)  630;  UnderhiU  v.  Van  CoHlandt, 

2  Johns.  Ch.  339,  367;  Conard  v.  Atlantic  Ins.  Co.  1  Pet.  386,  450; 
Z)od(;e  v.P«rJfcin«,4Ma80n,435;  D'»ro(/"v.  BoAaMd,  1  Pet.476;  Wood 
v.  Mann,  1  Sumn.  581;  Evans  v.  Gee,  11  Pet.  85;  Bhode  Island  v. 
Massachusetts,  12  Pet.  719;  Nesiriith  v.  Calvert,  1  Wood.  &  M.  37; 
Brown  v.  Noyes,  2  Wood.  &  M.  81;  Webb  v.  Powers,  Id.  510;  Sims 
V.  Hundley,  6  How.  1;  Bailey  v.  Dozier,  Id.  30;  Smith  v.  Kernochen, 
7  How.  216;  Sheppard  v.  Graves,  14  How.  509;  Wickliffe  v.  Owings, 
17  How.  51 ;  Jones  v.  League,  18  How.  76;  Dred  Scott  v.  Sandford, 
19  How.  397;  Whyte  v.  Gibbes,  20  How.  542;  De-Sobry  v.  Nicholson, 

3  Wall.  423;  Van  Antwerp  v.  Hulburd,  7  Blatchf.  427;  Pond  v.  Ver- 
inont  V.  B.  Co.  12  Blatchf.  297;  Cause  v.  Clarksville,  1  Fed.  Rep. 
356;  Kern  v.  Huidekoper,  103  U.  S.  485;  WiUiarns  v.  Nottawa,  104 
U.  S.  211;  Equity  Rule,  39;  Livingston's  Ex'r  v.  Story,  11  Pet.  351, 
393. 

B.  Williamson,  George  M.  Bobeson,  Franklin  B.  Gowen,  James  E. 
Gowen,  A.  C.  Bichey,  and  G.  B.  Kaercher,  for  defendants. 

Nixon,  J.  Two  questions  are  presented  for  the  consideration  of  the 
court — the  first  having  reference  to  the  bona  fide  character  of  the  suit, 
and  the  second,  to  the  propriety  of  the  interference  of  the  court,  under 
the  present  aspect  of  the  case,  by  ordering  a  preliminary  injunction. 

1.  The  answer  of  the  defendants,  after  responding  to  the  material 
allegations  of  the  bill,  charges  that  the  bill  of  complaint  was  not  ex- 
hibited in  good  faith,  or  for  the  honest  purpose  of  asserting  the  com- 
plainant's rights  as  a  stockholder  of  the  New  Jersey  Central  Railroad 
Company,  but  in  the  interests  of  a  rival  company  to  the  Philadelphia 
&  Reading  and  the  New  Jersey  Central  roads.  This  is  an  exception 
personal  to  the  complainant,  and  going  to  the  jurisdiction  of  the  court, 
and  if  introduced  into  the  pleadings  for  contestation,  it  should  have 
been  by  a  plea  in  abatement.  It  has  no  proper  place  in  the  answer, 
and  is  always  regarded  as  waived  after  the  defendants  have  answered 
upon  the  merits.    But  as  a  very  large  amount  of  testimony  has  been 
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taken  xipon  the  subject,  I  hare  deemed  it  best  to  lay  aside  all  teeh- 
lUcal  objections  to  the  informal  manner  in  which  the  matter  has  been 
presented,  and  to  ascertain,  if  possible,  whether  the  defendants  have 
SQstained  their  allegations  by  their  proofs.  After  a  caref al  examina- 
tion of  the  testimony  furnished,  I  am  of  the  opinion  they  have  not 
sustained  them.  The  most  that  has  been  done  is  to  show  that  some  of 
the  officials  of  a  rival  company,  with  which  the  complainant  has  close 
business  relations,  have  been  friendly  and  active  in  giving  him  aid 
in  the  preparation  of  his  case.  I  have  never  understood  that  a  law- 
suit is  of  such  an  exclusive  and  sacred  character  that  parties  may 
not  have  the  sympathies  and  accept  the  aid  of  associates  and  friendis 
in  carrying  it  on  without  subjecting  themselves  to  the  charge  of  col- 
lusion. 

2.  With  regard  to  the  second  point,  the  learned  counsel,  on  the 
argument,  took  even  a  wider  range  than  the  testimony,  and  much 
time  was  spent  in  the  discussion  of  questions  that  more  appropri- 
ately belong  to  the  final  hearing.  I  do  not  propose  to  follow  them 
now.  Without  intending  to  intimate  any  opinion  on  the  merits  of  the 
controversy,  it  is  sufficient  for  my  present  purinise  to  say,  that,  looking 
at  the  bill,  answer,  and  affidavits,  which  furnish  to  the  court  the  evi- 
dence on  which  to  act  on  the  question  of  a  preliminary  injunction,  I 
find  no  circumstances  existing  and  no  facts  developed  which,  in  my 
judgment,  authorize  me  to  interfere,  at  this  stage  of  the  proceedings, 
by  ordering  such  an  injunction  to  issue. 

The  motion  is  therefore  denied,  but  without  prejudice  to  the  com- 
plainant to  renew  it  if  any  subsequent  acts  of  the  defendants,  before 
final  hearing,  should  render  its  renewal  necessary  or  proper. 


Fkbbt  v.  Town  of  Wbstpibu). 
{OtretUt  Court,  W.  D.  Wiieontin.    December  Term,  1883.)  / 

JnsisDicmoH — Cmxsustap. 

Ferry  v.  Toum,  of  Merrimaek,  18  Fkd.  Rbp.  657,  followed,  and  cause  remanded 
to  state  court. 

Decision  Bemanding  Cause  to  the  circuit  court  of  Sauk  county. 

James  G.  Flanders,  complainant's  solicitor. 

H.  W.  Chynoweth,  defendant's  solicitor. 

Bdnn,  J.  This  cause  was  argued  and  submitted  upon  general  de- 
murrer to  the  complainant's  bill.  But  in  the  examination  of  the  case 
there  appears  upon  the  face  of  the  bill  a  certain  defect  of  jurisdiction, 
which  will  render  it  unnecessary  to  remand  the  cause  to  the  state  court. 
The  suit  is  brought  by  William  F.  Ferry,  a  citizen  of  Illinois,  against 
the  defendant,  a  citizen  of  Wisconsin,  upon  a  claim  arising  upon  a 
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non-negotiable  contract  between  the  defendant -town  and  the  Chicago  & 
Northwestern  Bailway  Company,  also  a  citizen  of  Wisconsin,  and 
who  assigned  the  claim  to  the  plaintiff.  The  plaintiff  is  thet^efore 
suing  upon  a  contract,  his  title  to  which  is  derived  through  a  formal 
written  assignment  from  a  resident  of  the  same  state  with  the  de^ 
fendant,  and  who  was  itself  incorporated  by  virtue  of  section  1  of  the 
act  of  March  3, 1875,  to  maintain  a  suit  thereon  in  the  federal  conrt. 

The  question  was  before  us  and  decided  in  the  case  of  the  same 
plaintiff  against  the  town  of  Merrimack,  at  the  present  term  of 
this  court,  where  the  same  defect  appeared  in  the  record.  And  we 
beg  leave  to  refer  to  that  decision  for  the  grounds  of  the  opinion  that 
this  court  cannot  take  cognizance  of  such  a  case,  whether  originally 
brought  here,  or  begun  in  the  state  court  and  afterwards  removed  to 
this  court  on  the  application  of  the  plaintiff. 

The  case  will  be  remanded  to  the  circuit  court  of  Sauk  county.  Wis* 
consin,  from  where  it  came  to  this  court. 

Hablam,  J.,  concurs. 


Sharp  v.  Whiteside  and  others. 

Whiteside  v,  Shabp.* 
{Gireuit  Court,  E.  D.  Temieuee,  3.  D.    October  1. 1883.) 

L  JuBieDiCTiON — Rbuovai.  of   Oausk— DissoLviNa  FnELnairABT   Injunctiou 
Orantbd  m  State  Court. 

A  circuit  court  of  the  United  States  has  no  revisory  power  over  the  chancery 
court  of  a  state,  but  when,  before  removal  of  a  cause  from  the  state  court,  an 
ex  parte  preliminary  injunction  has  been  granted,  it  may  in  a  proper  case  dis- 
solve such  injunction.  . 

5.  Pkivatb  Pkopertt  Used  for  Park — Contract  to  Exolcdb  PerSors  hot 
Bbought  by  Certain  Pabtt — Tax  ok  Phofits— Injunctioh. 

The  owner  of  what  is  known  as  the  Point  of  Lookout  mountain,  a  fa- 
vorite resort  on  account  of  the  extended  view  tlierefrom,  who  was  also  the 
owner  of  a  chartered  turnpike  which  was  a  regular  toll  road  leading  up  the 
mountain  nearly  to  the  Point,  inclosed  her  ground  as  a  park  and  charged  an 
entrance  fee  from  visitors.  Subsequently  she  entered  into  a  contract  with  a 
certain  party,  by  the  terms  of  which  he  was  to  carry  all  passengers  over  her 
turnpike  instead  of  over  another  route  leading  to  the  Point,  and'  was  to  have 
the  exclusive  privilege  of  bringing  or  conveying  persons  into  the  park.  Com- 
plainant, who  was  engaged  principally  in  the  business  of  carrying  visitors  to  and 
from  the  park,  sought  to  enjoin  the  owner  from  refusing  admission  thereto  to 
such  parties  carried  there  by  liim  as  might  tender  the  usual  admission  fee.  Held, 
that  the  fact  that  the  park  had  long  lieen  a  popular  resort  for  sight-seers,  that 
an  admission  fee  was  charged,  and  that  a  tax  was  imposed  by  the  state  on  the 
owner  for  the  privilege  of  keeping  a  park,  did  not  render  the  use  to  which  the 
property  was  devoted  a  public  use,  or  change  the  character  of  the  property, 
and  that  the  court  could  not  invade  the  rights  of  the  owner  and  enjoin  her 

ISee  S.  C,  ante,  160.' 
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from  cftrrying  out  tbe  tero^s  of  her  contract.    Hdd,  further,  that  if  slie  bad  at- 
tempted to  interfere  with  any  of  the  rights  of  complainant  iu  the  use  of  the 
chartered  turnpike  such  interference  would  not  have  been  tolerated 
8.  Same — Taxation  bt  State— Effect  op,  on  Charaotbb  or  Bttswebs. 

That  the  state  imposes  a  tax  on  the  privilege  of  deriving  a  profit  from  the 
use  of  property  in  a  certain  manner  does  not  render  such  use  public,  but  ratlier 
recognizes  the  fact  that  the  property  is  private,  and  subject  to  the  control  of  its 
owner. 

Motion  to  Modify  an  Injunction  granted  in  favor  of  complainant 
Sharp  in  the  state  court,  and  to  grant  an  injunction  in  favor  of 
Whiteside,  under  her  cross  and  supplemental  bill. 

Lewis  Shepherd,  Key  dt  Richmond,  and  Clarke  &  Snodgrast,  for 
Sharp. 

W.  H.  Dewitt  and  Wheeler  dt  Marshall,  for  Whiteside. 

Kbt,  J.  A  short  time  since  it  w(ib  held  that  this  cause  had  been 
removed  to  the  circuit  court  of  the  United  States,  and  the  parties  were 
allowed  to  perfect  their  pleadings.  The  injunctions  in  the  cause  have 
hitherto  been  granted  in  the  state  court,  and  a  motion  to  modify  or 
dissolve  the  injunction  granted  complainant  Sharp  under  the  orig- 
inal bill  made  by  respondent  Whiteside  in  the  state  court,  has  been 
denied  by  that  court.  It  is  insisted  that  this  court  has  no  power  or 
right  to  review,  change,  or  modify  the  action  of  the  state  court  as  to 
this  injunction;  that  the  question  is  res jWiea to.  If  the  decree  of 
the  chancellor,  nnder  a  proper  condition  of  the  cause,  had  been  for  a 
perpetual  injunction,  the  truth  of  the  position  would  be  undeniable. 
This  court  has  no  revisory  power  over  the  chancery  court.  It  can- 
not reverse  or  change  its  judgments  or  decrees.  The  case  stands 
here  just  as  it  would  stand  had  it  remained  in  the  chancery  court. 
The  authority  or  power  of  this  court  over  the  case  is  no  greater  or 
less  than  that  of  the  chancery  court  would  be  had  this  court  never 
assumed  jurisdiction  of  the  cause.  The  injunction  referred  to  was 
not  perpetual  or  permanent,  and  does  not  profess  to  be ;  it  is  tem- 
porary and  preliminary.  The  chancellor  could  have  dissolved  or 
modified  it,  whenever,  in  his  opinion,  equity  demanded  it.  As  the 
canse  proceeded,  the  time  must  come  when  this  preliminary  injunc- 
tion would  have  performed  its  office,  and  would  have  been  swallowed 
by  one  perpetual  in  its  character,  or  dissolved  for  want  of  merit.  It 
has  not  the  substantial  elements  or  permanent  qualities  belonging  to 
stable  and  unyielding  judgments.  If  the  chancellor  had  at  any  time 
concluded  that  the  injunction  had  been  improvidently  granted,  or 
had  the  subsequent  proceedings  developed  to  his  satisfaction  that 
the  complainant  was  not  entitled  to  the  injunctive  interference  of  the 
court,  he  could  have  modified  or  dissolved  his  injunction  without 
awaiting  the  final  hearing  of  the  cause.  Preliminary  injunctions  in 
the  courts  of  this  state  are  generally  and  essentially  ex  parte,  and 
the  fiat  awarding  them  is  not  a  decree.  It  is  an  order,  and  the  fact 
that,  upon  the  coming  in  of  the  answer,  a  motion  to  dissolve  was 
overruled,  does  not  make  the  order  any  more  a  decree ;  it  simply  in- 
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dicates  tbat  so  far  the  court  is  satisfied  with  the  injanotion.  It  gives 
DO  decided  assurance  that  it  shall  be  permanent  and  perpetual.  The 
same  discretion  and  power  the  chancellor  would  have  in  his  court  I 
have  in  this. 

This  court  would  hesitate  before  it  would  disagree  with  the  state 
court  upon  preliminary  questions.  It  would  dislike  a  disagreement 
exceedingly.  If,  however,  its  well-considered  and  deliberate  judg- 
ment should  differ  from  the  action  of  the  chancellor,  the  judge  would 
be  derelict  in  his  duty  and  unworthy  of  confidence  should  he  fail  to 
declare  the  law  and  justice  of  the  case  as  his  judgment  and  con- 
science should  dictate,  from  a  sensitive  regard  for  the  action  and 
opinion  of  his  brother  judge.     Judges  will  disagree  as  well  as  doctors. 

The  vital  inquiry  at  the  threshold  of  the  consideration  of  the  mo- 
tions before  us  is  whether  the  ipjunction  granted  by  the  chancellor 
under  the  original  bill  should  be  maintained,  or  shall  it  be  modified, 
or  shall  it  be  dissolved.  In  view  of  the  unquestioned  and  admitted 
facts  as  developed  by  the  pleadings,  what  should  be  done  in  this  re- 
spect? The  questions  to  be  considered  are  questions  of  law  and 
equity,  rather  than  disputed  facts.  There  is  little  disagreement  as 
to  the  material,  essential  facts.  As  stated  in  the  original  bill,  and 
admitted  in  the  answer,  respondent,  Florence  \Vhiteside,  is  the  owner 
of  a  turnpike  road  running  from  the  foot  to  the  top  of  Lookout 
mountain,  chartered  by  the  state,  and  the  people  are  charged  toll 
fees  for  passing  over  it.  It  is  a  public  turnpike  road.  The  terminus 
of  this  road  at  the  top  of  the  mountain  is  about  a  mile  and  a  quarter 
from  what  is  known  as  the  Point  of  Lookout  mountain,  a  celebrated 
part  of  the  mountain,  which  is  visited  by  many  for  the  fine  view 
it  affords  of  the  surrounding  country,  and  of  several  of  the  battle- 
fields of  the  late  war.  There  is  what  is  styled  in  the  pleadings 
a  dirt  road  between  the  end  of  the  turnpike  and  the  Point,  which 
runs  a  great  part  of  the  way  through  the  lands  of  respondent,  Flor- 
ence Whiteside.  The  mountain  ends  abruptly  at  the  Point,  and  she 
owns  the  Point  and  the  lands  back  of  it  for  a  considerable  distance 
to  both  brows  of  the  mountain,  so  that  it  is  impossible  for  vehicles 
to  reach  the  Point  without  traveling  over  or  through  her  lands. 
She  has  erected  a  fence  across  the  mountain  a  short  distance  from 
the  Point,  which  extends  across  from  brow  to  brow,  and  incloses  the 
Point  and  the  top  of  the  mountain  adjoining  it,  and  a  gate  has  been 
made  for  an  entrance  to  this  inclosute,  and  persons  have  been 
charged  a  fee  of  25  cents  for  admission  to  this  inclosure,  which  is 
called  a  park.  There  is  no  question  but  that  Miss  Whiteside,  the 
respondent,  has  title  to  the  Point  and  park.  Complainant  Sharp  is 
the  owner  of  and  operates  a  livery  stable,  and  has  been  accustomed 
to  carry  passengers  to  the  Point  for  hire,  and  to  do  this  is  the  most 
valuable  part  of  the  business  in  which  he  is  engaged. 

Before  the  filing  of  complainant's  bill  Miss  Whiteside,  through  her 
agents,  made  a  contract  with  Owen  &  Co.,  the  owners  of  a  livery 
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stable,  by  which  they  were  to  take  all  their  passengers  for  Lookout 
moantain  over  her  turnpike  instead  of  a  competing  one,  and  no  pas- 
sengers nsiiig  hired  means  of  conveyance  to  the  moantain  were  to  be 
admitted  to  the  park  and  Point  unless  they  had  been  brought  there 
by  Owen  &  Go.'s  vehicles  or  horses.  Complainant  could  pay  his  toll 
and  travel  the  pike,  but  he  and  his  passengers  could  not  enter  the 
park  and  go  to  the  Point,  though  the  admission  fee  was  tendered  at 
the  gate.  This  gives  Owen  &  Go.  the  carrying  business  to  the  Point, 
and  for  the  privilege  it  is  said  that  Owen  &  Go.  agree  to  pay  $5,000 
annually. 

It  is  also  said  that  this  arrangement  is  ruinous  to  complainant's 
business.  He  insists  that  as  Miss  Whiteside  charges  an  admission 
fee  to  the  park  and  Point,  they  become  a  public  institution  in  such 
sense  that  she  is  bound  to  admit  all  persons  of  good  repute  who  ask 
for  admittance  and  tender  the  fee;  that  she  cannot  discriminate  in 
favor  of  Owen  &  Go.  and  against  complainant,  bat  should  award  the 
same  rights  and  privileges  to  both,  and  all  like  concerns.  He  avers 
his  willingness  to  conduct  his  conveyances  over  respondent's  turn- 
pike, paying  the  usual  toll,  and  to  pay  the  admission  fees  for  entrance 
into  the  park.  An  injunction  was  ordered  and  issued  in  accordance 
vith  the  prayer  of  his  bill.  Its  terms  are  that  respondents,  "each 
and  every  of  them,  their  servants,  agents,  and  counselors,  are  en- 
joined from  discriminating  against  complainant  in  his  business  of 
carrying  passengers  over  said  turnpike  road  to  the  Point  of  Lookout 
mountain  and  into  the  park  at  the  Point;  also  from  refusing  to  admit 
the  carriages  and  horses  of  complainant  to  pass  over  said  road,  and 
his  passengers  to  enter  the  park  and  Point  on  the  same  terms  as  the 
horses,  carriages,  and  passengers  of  Owen  &  Go.  are  permitted  to 
pass  over  the  road  and  into  the  park  and  Point ;  also  enjoining  them 
from  refusing  complainant's  passengers  to  enter  the  park  and  Point 
upon  their  paying  the  customary  fees,  and  from  refusing  to  furnish 
complainant's  passengers  with  tickets  of  admission  to  the  Point  at 
the  toll-gate,  as  they  have  been  doing  heretofore  under  the  contract 
of  Oven  &  Co.  with  respondent,  Whiteside,  and  as  they  continue  to 
do  the  passengers  of  Owen  &  Co. ;  also  enjoining  them  strictly  from 
making  or  enforcing  any  contract  with  Owen  4;  Co.,  or  any  other  per- 
son, which  will  directly  or  indirectly  discriminate  against  complain- 
ant's business,  or  which  will  secure  to  said  Owen  &  Co.,  or  any  other 
person,  any  rights  and  privileges  whatever  in  respect  to  said  turnpike 
road,  and  to  said  park  and  Point,  which  are  not  accorded  to  complain-  . 
ant  on  the  same  terms." 

The  power  of  the  court  here  invoked  and  exercised  is  a  tremendous 
one.  It  appropriates  the  use  of  the  respondent's  property  to  com- 
plainant's use  against  her  consent.  It  takes  the  property  from  her 
control  in  an  important  sense  against  her  will.  We  are  now  dis- 
cussing the  case  under  the  theory  of  the  original  bill,  and  without 
reference  to  the  supplementary  proceedings.     The  sovereign  power  of 
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the  state,  in  the  exercise  of  its  right  of  eminent  domain,  may  appro* 
priate  private  property  to  the  public  use  upon  giving  just  compensa- 
tion therefor,  but  this  appropriation  is  made  by  some  legislative  act, 
general  or  special,  when  public  necessity  demands  it.  The  court  has 
no  power  to  make  the  appropriation.  It  may  be  the  instrument  by 
and  through  which  the  details  of  the  appropriation  are  defined,  de- 
clared, and  worked  out.  But  its  act  must  be  by  reason  of  and  within 
the  scope  of  legislative  authority.  There  is  no  need  of  the  ela^ratioa 
of  this  question,  since  there  is  no  claim  predicated  upon  the  right  of 
eminent  domain. 

Aside  from  the  right  of  eminent  domain,  there  is  an  inherent 
power  in  the  state,  when  necessary  for  the  public  good,  to  regulate 
the  manner  in  which  each  person  shall  use  his  own  property,  bat 
this  power  of  regulation  rests  upon  public  necessity.  Bee  Munn  v. 
lUinoit,  94  U.  8.  125. 

Whether,  like  the  right  of  eminent  domain,  some  legislative  act 
must  confer  on  the  court  authority  to  declare  and  effectuate  this  use, 
it  is,  perhaps,  unnecessary  to  determine.  There  is  probably  no  ques- 
tion, but  that  in  the  case  of  a  common  carrier,  when  the  legislature 
has  not,  in  the  charter  or  in  the  general  law,  regulated  the  prices  to 
be  charged  upon  its  business,  the  courts  may,  by  injunction,  pris- 
vent  extortion  or  discrimination  therein  to  a  certain  extent ;  nor  can 
it  be  questioned  that  the  courts  may  compel  a  common  carrier  to 
receive  and  carry  for  every  person  such  property  or  freights  as  it 
usually  transports  on  its  line,  when  the  shipper  has  tendered  the 
freight,  and  its  proper  costs  and  charges.  The  common  carrier  is 
granted  power  to  do  business  for  the  public,  and  owing  to  the  public 
nature  of  its  business  and  contracts,  the  courts  may  control  it  to 
some  extent,  if  the  legislature  has  failed  to  make  any  provision  in 
regard  thereto,  or  may  confine  it  within  the  legislative  boundaries,  if 
such  have  been  provided.  But  in  such  instances  the  legislative 
department  has  impressed  the  property  with  a  public  character  and 
interest;  not  that  the  legislative  act  could  of  itself  make  it  so,  but 
because  the  legislative  power  is  the  proper  source  of  authority  to 
determine  when  the  public  necessity  exists.  Then  courts  may  regulate 
the  fees  and  charges  for  the  use,  but  the  court  cannot  impress,  de- 
clare, and  enforce  the  use. 

The  control  which  courts  may  have  over  railroads  and  business 
incidental  to  and  necessary  for  their  con&uct  and  operation,  such  as 
warehousing  in  our  great  railroad  centers,  is  based  upon  public 
necessity.  Bailroads  do  nearly  all  the  business  of  interior  trans- 
portation. The  public  is  compelled  to  use  them  exclusively.  There  is 
scarcely  anything  to  compete  with  them  where  they  operate.  Hence, 
discriminations  or  extortion  cannot  be  tolerated  in  their  manage- 
ment. If  they  refuse  like  facilities  to  their  shippers,  or  discriminate 
in  rates  or  otherwise,  courts  may  compel  them  to  be  just.  The 
cases  of  Munn  v.  Elinoia  and  Adatns  Exp.  Co.  v.  L.  <6  N.  B.  B., 
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and  other  oases  referred  to,  proceed  on  this  theory.  There  is  no 
such  groand  for  jurisdictioD  in  the  case  under  consideratioA.  There 
is  no  necessity,  pablie  or  other,  for  people  to  visit  Lookout  Point. 
That  is  a  mere  matter  of  taste,  pleasure,  cariosity.  Commerce,  the 
public  veal,  social  order,  the  public  health  or  comfort,  have  nothing 
to  do  with  it.  Already  the  courts  have  gone  "to  the  verge  of  the 
law"  in  the  direction  asked  for  here,  and  it  is  apprehended  that  no 
authoritative  case  can  be  found  which  will  carry  us  as  far  ad  we  are 
now  asked  to  go. 

Now,  take  the  case  in  hand.  Miss  Whiteside,  as  the  owner  of  the 
Point  and  park,  or  her  privies  in  estate,  at  one  time  might  have  ex- 
cluded all  persons  from  entering  upon  either.  It,  to  say  the  least, 
has  been  private  property.  No  legislative  act  has  declared  a  public 
use  in  it.  If  such  use  has  been  impressed  upon  it,  it  has  been  done 
by  her.  Holding  the  absolute  title,  she  could  control  it  as  she  liked, 
80  long  as  she  did  not  use  it  to  the  injury  of  others.  She  could  have 
donated  it  to  a  public  use  generally  and  absolutely,  or  to  such  lim- 
ited use  as  she  might  prescribe,  or  she  could  have  preserved  its  pri- 
vate character.  As  her  private  property  she  had  the  right  to  in- 
close it;  after  its  inclosure  she  hftd  the  right  to  admit  as  many  or  as 
few  within  the  inclosure  as  she  pleased.  Because  she  saw  fit  to 
admit  some  persons  upon  payment  of  a  given  fee  gave  to  others  no 
right  to  be  admitted  on  the  tender  of  a  like  fee.  They  were  in  no 
worse  or  different  position  than  before  any  admissions  were  made. 
No  loss  had  been  sustained  by  them;  no  consideration  bad  passed 
from  them.  Nothing  can  be  found  on  which  to  predicate  an  equity 
in  their  favor.  The  fact  that  people  may  have  been  admitted  to 
such  an  extent  as  to  make  the  business  of  carrying  passengers  to  the 
Point  profitable  to  complainant  raises  no  equity  in  his  favor.  It  was 
brought  about  by  no  use  of  his  property  or  expenditure  of  his  money. 
Respondent  has  as  much  right  to  require  him  to  contribute  such 
portion  of  profits  as  might  be  deemed  equitable,  which  she  has  ena- 
bled him  to  make  by  the  allowance  of  great  numbers  to  go  to  the 
Point,  as  he  has  to  demand  of  her  the  use  of  her  property  that  his 
business  may  prosper.  Neither  he  nor  the  public  has  any  greater 
right  to  the  property  than  she  has  given  them.  There  is  no  greater 
obligation  on  her  part  to  contribute  to  the  public  use,  gratification, 
or  pleasure  than  rests  upon  others.  She  holds  her  property  subject 
to  her  control  just  as  others  hold  theirs,  until  it  is  applied  to  the 
public  use  by  an  act  of  the  sovereign  power  through  methods  known 
to  the  law,  or  until  she  appropriates  it  by  her  voluntary  act  to  the 
use  of  the  public.  A  court  cannot  appropriate  it  to  such  purpose 
against  her  consent.  She  can  determine  who  shall  be  admitted 
within  her  premises  and  who  shall  be  refused  admission.  Of  course, 
this  remark  has  no  reference  to  of&cers  of  the  law  armed  with  pro- 
cess. 

There  is  no  explicit  allegation  that  she  does  not  allow  complainant 
T.19,no.3— 11 
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to  take  his  conreyanoes  over  the  turnpike.  The  contrary  is  to  be  in- 
ferred from  the  language  used,  and  is  established  by  the  record.  The 
gravamen  of  the  averments  are  that  she  is  owner  of  the  Point  and 
park,  as  well  as  turnpike,  and  that  the  use  she  makes  of  the  park 
and  Point  is  a  discrimination  in  favor  of  one  oonoem  traveling  the 
pike  and  against  another.  Her  turnpike  is  authorized  by  legislative 
authority  and  is  a  public  road,  on  whicn  discriminations  could  not 
be  tolerated.  But  because  the  owner  of  the  pike  may  have  other 
property  under  a  totally  distinct  title  from  that  of  the  pike,  and  of  a 
different  character,  and  applied  to  and  appropriated  for  a  different 
use,  there  is  nothing  in  law  or  equity  which  compels  the  owner  to  sub- 
ordinate the  uses  of  the  one  to  the  purposes  of  the  other.  They  are 
held  as  independently  as  though  the  title  to  each  were  in  different 
persons.  The  law — ^the  courts — cannot  control  the  operations  of 
private  business.  In  a  free  government  the  people  must  be  left  to 
the  control  of  their  own  business.  Competition  must  be  allowed, 
onion  and  co-operations  of  interests  mnst  be  permitted,  so  long  as  the 
law  is  not  violated  or  private  injaries  done. 

Complainant  has  engaged  in  a  business  in  which  he  serves  the 
public.  He  charges,  as  we  will  suppose,  one  customer  three  dollars 
for  the  use  of  a  carriage  and  team,  and  another  five  dollars,  and 
another  still  nothing  for  precisely  the  same  service.  Is  there  any  law 
that  will  authorize  the  courts  to  control  his  action  in  thus  discrimi- 
nating? The  pleadings  show  that  another  turnpike,  St.  Elmo,  runs 
up  Lookout  mountain,  (which  may  be  traveled  as  well  as  respondent's 
in  reaching  the  Point,)  and  yet  complainant  tells  us  in  his  bill  that 
he  is  willing  to  carry  all  his  vehicles  and  horses  over  respondent's 
pike  if  she  will  admit  his  passengers  to  the  Point.  Now,  what  rule 
of  law  or  equity  would  allow  complainant  to  discriminate  against  St. 
Elmo  pike  and  in  favor  of  respondent's,  when  it  becomes  his  interest 
to  do  so,  and  yet  not  allow  respondent  to  discriminate  against  com- 
plainant and  in  favor  of  Owen  &  Go.  in  the  way  of  admission  to  the 
park  and  Point  when  she  may  think  it  to  her  interest  to  do  so? 

It  is  said  that  the  state  has  imposed  a  tax  on  public  parks,  and 
that  this  is  a  legislative  act,  declaring  the  character  and  use  of  the  park 
to  be  public.  The  taxation  of  the  park  indicates  rather  that  the  state 
considers  it  private  property.  It  is  not  usual  that  public  property,  or 
property  set  apart  for  public  uses,  is  taxed,  and  it  does  not  seem  that 
the  imposition  of  the  burden  of  a  tax  on  the  property  should  be  con- 
strued as  setting  apart  the  property  to  public  use.  It  would  be 
strange  if  a  citizen  of  the  state  were  required  by  the  state  to  pay  a 
tax  for  the  privilege  of  having  his  property  placed  beyond  his  con- 
trol. On  the  contrary,  it  would  seem  that  this  taxation  indicates 
that  the  state  believed  that  the  owner  ought  to  pay  a  tax  for  the 
privilege  of  using  her  private  property  to  raise  money  by  charging 
the  people  for  its  use.  So  far  from  considering  it  an  appropriation  of 
her  property  to  a  public  use,  by  which  the  public  is  benefited,  and 
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through  vrhich  it  acquires  to  it  such  rights  and  equities  as  may  be 
enforced  by  the  courts,  it  is  declared  a  privilege  to  allow  the  pcblio 
to  use  it  by  the  payment  of  a  fee  for  admission  thereto,  for  which 
the  owner  should  be  taxed.  The  benefit  is  to  the  owner  and  not  to 
the  public.  Ciomplainant  is  taxed  for  the  privilege  of  charging  his 
customers  for  his  services,  but  that  does  not  make  his  a  public  busi- 
ness. There  is  little  question,  probably,  but  that  the  public  necessi- 
ties may  require,  under  the  proper  conditions,  that  private  property 
may  be  taken  for  the  use  of  the  public  for  purposes  of  recreation  and 
pleasure,  but  the  courts  cannot  undertake  so  to  appropriate  and 
apply  it  without  legislative  authority.  It  follows  from  the  views  ex- 
pressed that  the  conclusion  is  that  the  injunction  granted  under  the 
original  bill,  especially  with  the  light  thrown  upon  the  case  by  the 
subsequent  proceedings,  ought  to  be  dissolved. 

The  first  amended  bill  of  complainant  presents  no  feajinres  so 
different  from  the  original  bill  as  to  demand  additional  consideration. 
The  last  amended  bill  of  the  complainant  presents  a  case  very  dif- 
ferent from  the  theory  of  the  original  bill.  It  has  a  twofold  aspect : 
Firgt.  It  alleges  that  respondent's  turnpike  road  was  chartered  to  run 
from  the  foot  to  the  summit  of  Lookout  mountain,  and  that  the  sum- 
mit is  not  at  the  brow  of  the  mountain,  but  is  near  the  Point,  and 
that  the  dirt  road  from  the  brow  to  the  Point  is  a  part  of  the  turn- 
pike, and  was  opened  and  used  as  such ;  that  the  park  fence  is  built 
across  the  road  and  obstructs  it,  and  is  therefore  a  nuisance,  by  which 
complainant  suffers  irreparable  injury.  Second.  It  is  alleged  that  if 
the  dirt  road  is  not  a  part  of  the  turnpike,  it  was  opened  by  the  own- 
ers of  the  lands  over  which  it  passed,  and  dedicated  Jto  the  public 
as  a  public  road,  and  is  obstructed  as  above  shown. 

The  last  position  is  strongly  fortified  and  strengthened,  to  say  the 
least,  by  the  use  of  the  road  for  a  period  of  30  years  and  more,  and 
by  the  terms  and  declarations  of  deeds  executed  by  the  owners  of  the 
land  for  various  lots  of  land  bounded  by  this  road.  The  Point,  how- 
ever, is  not  part  of  this  road.  The  road  does  not  quite  reach  it.  If 
the  road  were  thrown  open  from  end  to  end  to  the  public,  every  per- 
son might  be  excluded  from  the  Point  by  its  inclosure,  or  otherwise. 
The  whole  pleadings  show  that  admission  to  the  Point  is  what  is 
wanted.  This  road  leads  to  nothing  but  the  Point.  There  is  little 
or  no  value  in  the  free  and  unobstructed  use  of  the  road  by  complain- 
ant, unless  his  passengers  can  be  admitted  to  the  Point  after  coming 
to  the  end  of  the  road.  This  they  cannot  do  without  respondent's 
consent,  and  no  case  is  made  by  which  a  court  would  be  justified  in 
forcing  her  assent.  This  obstruction  of  the  road  does  not  present 
such  an  instance  of  irreparable  damage  as  would  authorize  the  inter- 
ference 01  a  court  of  chancery  by  its  injunction. 

Miss  Whiteside  comes  and  files  a  bill  in  the  nature  of  a  cross-bill, 
in  the  cause,  in  which  she  gives  a  history  of  the  case  and  recounts 
the  steps  taken  in  it.     She  asserts  her  right  to  the  property  and  to 
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its  absolute  control,  and  asks  that  Sharp  be  enjoined  frcnn  taking  his 
vehicles  and  passengers  iiito  the  park  and  Point.  Substantially,  she 
asks  this  court  to  enjoin  the  injunction  of  the  state  court,  which  could 
hardly  be  done.  The  disposition  made  of  the  injunction  under  the 
the  original  bill  destroys  the  foundation  for  Miss  Whiteside's  applica- 
tion anyway,  and  no  injunction  will  be  granted  her. 

There  remains  the  injunction  on  Miss  Whiteside's  cross-bill,  filed 
in  the  state  court.  No  action  is  invoked  in  regard  to  it,  and  therefore 
no  order  is  made  in  reference  to  it.  It  appears  to  be  innocent  and 
harmless,  anyway.  

The  reasons  given  by  Judge  Key  for  the  distinction  taken  by  him  in  the 
text  are  so  clearly  and  forcibly  stated  that  they  call  for  no  farther  exposition. 
The  question,  however,  of  illegality  of  contracts  in  restraint  of  business  is 
one  of  such  growing  interest  that  it  may  well  claim  a  more  minute  and  copi- 
ous discHssion  than  is  consistent  with  the  adjudication  of  a  single  contested 
issue,  such  as  that  more  immediately  before  us.  Contracts  of  this  class  may 
be  ranged  under  the  following  heads: 

(1)  R;ESTRicTioN  OF  Public  Duties.  "Wherever  a  public  duty  is  lawfully  ac- 
cepted or  imposed,  a  contract  by  the  party  who  should  discharge  it,  to  limit 
its  efflciency  to  a  particular  class  of  persons,  is  invalid.  Noone  who  is  bound 
to  perform  a  public  duty  to  a  particular  line  of  customers,  clients,  or  depend- 
ants, can,  by  contract,  give  a  preference  to  certain  persons  over  others 
among  the  persons  privileged.  We  may  illustrate  this  position  by  cases  in 
which,  when  public  offices  are  by  the  law  of  the  land  open  to  competition, 
those  having  the  disposal  of  such  offices  contract  to  sell  ttiem  to  particular 
aspirants.  Aside  from  the  objection  that  such  contracts  are  void  on  the 
ground  of  corruption,  they  are  void  for  the  reason  that  they  unduly  re- 
strict the  disposal  of  public  duties  which  should  not  be  so  restricted.*  The 
same  reason  avoids  contracts  for  the  influencing  legislatures  to  pass  bills 
for  the  benefit  of  some  of  the  parties  contracting.  Tliis  is  not  merely 
because  "lobbying"  contracts  of  this  class  are  against  the  policy  of  the  law, 
but  it  is  also  because  agreements  restricting  the  discharge  of  a  public  duty 
are  in  themselves  invalid.  And  the  reasons  given  for  the  rulings  in  this  re- 
lation show  that  this  distinction  is  generally  recognized.  Persons  rendering 
professional  services  before  committees  of  the  legislature  may  recover  com- 
pensation for  these  services  from  the  parties  employing  them.  It  is  other- 
wise, however,  when  personal  influence  is  used  to  induce  legislators  to  die- 
criminate  between  claimants  for  particular  privileges.  "  We  have  no  doubt, " 
says  SwAYNE,  J.,  in  a  case  in  wliich  this  question  came  up  before  the  su- 
preme court,  "that  in  such  cases,  as  under  all  circumstances,  an  agreement, 
express  or  implied,  for  purely  professional  services  is  valid.  Within  this 
category  are  included  draughting  the  petition  to  set  forth  the  claim,  attending 
to  tlie  taking  of  testimony,  collecting  facts,  preparing  agreements,  and  sub- 
mitting them  ORtlly  or  in  writing  to  a  committee  or  other  proper  authority, 
and  other  services  of  like  character.  All  these  things  are  intended  to  reach 
only  the  reason  of  those  sought  to  be  influenced.  They  rest  on  the  same 
principle  of  ethics  as  professional  services  rendered  by  a  court  of  justice, 
and  are  no  more  exceptionable.  But  such  services  are  separated  by  a  broad 
line  of  demiircation  from  personal  solicitation,  and  the  means  and  appliances 

>  Kingston  v.  Tierrepont,   1  Vem.  5;  4  Barn.  A  C.  319;  Cardigan  v.  Page,  6  N. 

Blachford  V.  Preston,  8  T.K.  89!  Card  V.  H.  18.1;    Gray   v.  Hook,  4  N.  Y.  449; 

Ilopfi.   2   Barn.  &  C.  001;  Thomson   v.  lluntor  v.  Nolf,  71  I'a.  St.  282;  Grunt  y. 

Tlioiiison,  7  Yes.  470 ;  Waldo  v.  Martin,  McLestey,  8  Oa.  553. 
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which  the  correspondence  shows  were  resorted  to  in  this  case."i  These 
means  were  not  payment  of  money,  but  application  of  social  and  political  in- 
fluence to  obtain  undue  discrimination  in  legislation.  And  the  same  position 
has  been  subsequently  repeatedly  reaffirmed.*  And,  on  the  same  principle, 
agreements  to  induce  an  executive  to  prefer  particular  parties  in  the  distri- 
bution of  patronage  have  been  held  invalid.' 

(2)  Agreements  not  to  Do  Business  or  Work  in  a  Particular  Place. 
The  policy  of  law  requires  labor  to  be  unrestricted;  and  even  were  it  not  so, 
it  might  be  a  serious  question  whether  the  enforcement  of  an  agreement  to 
labpr  permanently  and  exclusively  for  a  particular  person,  at  his  absolute  dic- 
tation, is  not  in  conflict  with  that  clause  of  the  fourteentli  amendment  of  the 
constitution  of  the  United  States  which  prohibits  involuntary  servitude.  If 
an  agreement  to  labor  permanently  and  exclusively  for  a  particular  person, 
without  discrimination  as  to  the  line  of  labor,  is  Vfdid,  and  can  be  enforced, 
then  an  agreement  for  life  service  could  be  enforced.  Aside  from  this  diffi- 
culty, however,  which  will  be  considered  more  f  iiUy  under  the  next  head,  the 
good  of  society  requires  that  improvident  baigains  by  laborers  to  work  ex- 
clusively for  certain  employee  should  not,  as  permanent  arrangements,  be 
upheld.  Hence,  a  special  engagement  to  work  for  a  particular  employer  for  a 
particular  time,  will  be  sustained,  but  not  a  permanent  and  exclusive  trans- 
fer of  sei^vices.*  It  is  true  that  if  a  tradesman  or  a  professional  man  agree, 
upon  selling  the  good-will  of  his  business,  not  to  interfere  with  his  vendee, 
this  agreement  will  be  sustained  by  the  courts,  supposing  that  the  restraint 
is  reasonable.*  But  to  be  reasonable  there  must  bo  a  limit  as  to  the  space  over 
which  the  exclusion  is  to  operate,  and  a  limit  as  to  the  particular  kind  of  labor 
to  be  restricted .  "  When  a  limit  of  space  is  Imposed,  the  public,  on  the  one  hand, 
do  not  lose  altogether  the  services  of  the  party  in  the  particular  trade;  he 
will  carry  it  on  in  the  same  way  elsewhere;  nor  within  the  limited  space  will 
they  be  deprived  of  the  benefits  of  the  trade  being  carried  on,  because  the 
party  with  whom  the  contract  is  made  will  probably,  within  those  limits,  ex- 
ercise it  hiniself.  But  where  a  general  restriction,  limited  only  as  to  time,  is 
imposed,  the  public  are  altogether  losers,  for  that  time,  of  the  services  of  the 
individual,  and  do  not  derive  any  benefit  in  return." « 

« Trist  v.  CSiild,  21  Wall.  441.  1883,)  reported  in  49  Law  T.  (N.  S.)  335,  it 

*  Megnire  v.  Corwine,  lOt  V.  8.  Ill ;  was  held  that  an  agreement  by  a  person 
Oscanyon  ▼.  Arms  Co.  103  TJ.  8.  2G1 ;  employed  by  another  not  to  carry  on  a 
Powers  v.  Skinner,  34  Vt.  274;  Bryan  v.  business  such  as  that  of  the  employment 
fieynolds,  5  Wis.  200;  Gill  v.  Williams,  12  at  any  time  thereafter  within  a  certain 
tA.  Ana.  219.  area,  is,  in  the  absence  of  a  specific  covo- 

'  Wakefield  Co.  v.  Normanton,  44  Law  nant  or  stipulation  to  the  contrary,  to  be 

T.  (N.  8.)  697 ;  Tool  Co.  v.  Xorris,  2  Wall,  understood  to  continue  during  tlie  wliole 

45;  Pingry  v.  Washbum,  1  Atk.  264.  of  the  employe's  life-time,  notwithstand- 

*  Collins  V.  Locke,  L.  R.  4  App.  Cas,  ing  the  employe  has  removed  his  basiness 
674;  Farrer  v.  Close,  L.  R.  4  Q.  B.  612;  to  another  place,  and  assigned  it  to  a  third 
Spinning  Co.  v.  Riley,  L.  R.  6  Eq.  651.  person.    The  defendant,  thesuit  being  for 

'  Eonsillon  v.  Ronsillon,  L.  R.  14  Cli.  an  injunction,  on  entering  upon  an  em- 

Div.  351;  Vickery  V.  Welch,  19  Pick.  523;  ployment  as  shopman  to  C,  an  Italian 

Taylor  v.  Blanchard,  13  Allen,  370;  Keller  warehouseman,  agreed  with  C.  (there  be- 

T.  Taylor,  53  Pa.  St.  467.  ing  no  mention  of  as.signs)  not  to  carry  on  a 

*  Wooa  V.  Byrne,  5  Mees.  &  W.  662.  similar  business  wittiiu  a  mile  of  O.'s  then 
Since  the  publication  of  my  book  on  shop.    C.  afterwards  moved  his  business 

Contracts,  in  1882,  there  have  been  several  to  other  premises,  450  yards  distant,  the 
ca-ses  affirming  the  general  principle  there  defendant  continuing  with  him  as  shop- 
stated  and  repeated  in  this  note.  Thus,  in  man.  The  defendant  gave  up  his  situation 
Smith  V.  Martin,  80  Ind.  260,  it  was  held  shortly  after  his  removal,  and  then,  some 
that  an  agreement  by  a  milkman  not  to  additional  time  elapsing,  C.  sold  his  in- 
sell  milk  at  a  particular  town  was  good  as  terest  and  good-will  in  the  business  to  J. 
to  sales  in  such  town,  but  did  not  prevent  It  was  held  (Bkbtt,  M.  R.,  and  Colton 
him  from  selling  milk  at  his  farm,  out  of  and  Bowen,  JJ.,  reversing  Bacos,  V.  C.) 
town.    In  JacoDy  v.  Whitmore,  (July,  that  the  defendant  should  be  enjoined,  on 
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(3)  Aqreements  to  L^bob  Exclusivblt  fob  Pabtioular  PzsaoNS. 
In  cases  of  this  class  two  conflicting  principles  are  to  be  reconciled.  One  of 
these  principles  is  that  no  agreement  is  to  be  sustained  when  the  effect  of  it 
would  be  to  draw  permanently  and  absolutely  from  the  market  any  specific 
quota  of  labor  by  which  the  market  would  be  improyed.  The  other  is  that 
freedom  of  contract  should  not  be  impaired.  These  two  principles  are  recon- 
ciled, in  the  relation  here  noticed,  by  the  position  that  freedom  to  contract 
to  withdraw  from  labor  is  to  be  sustained  in  all  cases  in  which  the  with- 
drawal is  limited  to  a  particular  place  and  to  a  particular  line  of  business. 
The  same  distinction  is  applicable  to  agreements  by  parties  to  deal  exclusively 
with  each  other  in  particular  lines  of  business.  The  law  of  partnership  as- 
sumes that  such  an  agreement,  when  either  for  a  limited  time,  or  when  dis- 
soluble at  the  will  of  the  parties,  is  promotive  of  the  public  good  as  well  as 
of  the  good  of  those  immediately  concerned;  and  hence  partnership  articles, 
when  so  conditioned,  have  been  sustained  in  all  jurisprudences.  Still  more 
marked  illustrations  of  the  principle  before  us  are  to  be  found  in  the  well- 
known  English  rulings  in  which  it  is  held  not  to  be  against  the  policy  of 
the  Jaw  for  a  purchaser  or  lessee  of  land  from  a  brewer  to  covenant  that  in 
case  he  opens  a  public  house  he  will  buy  all  his  beer  from  such  brewer.'  It 
has  even  been  held  that  a  contract  by  an  author  to  write  exclusively  for  a 
particular  publisher  will  be  sustained;'  though  this  must  be  on  the  supposi- 
tion that  the  contract  is  reasonable,  and  does  not  put  the  author  in  a  position 
In  which  his  productive  powers  would  be  limited,  or  his  services  secured  on 
an  inadequate  remuneration.  And  in  McCaull  v.  Benham,*  which  was  an 
application  for  an  injunction  to  prevent  an  opera  singer  from  violating  an 
agreement  to  sing  exclusively  for'  the  plaintiff,  Brown,  J.  said:  "Contracts 
for  the  services  of  artists  or  authors  of  special  merit  are  personal  and  pecul- 
iar; and  when  they  contain  negative  covenants,  which  are  essential  parts  of 


the  application  of  J.,  firom  setting  up  a 
similar  businesa  at  a  spot  within  a  mile 
from  both  of  C.'s  places  of  business. 
"Apart,"  said  Bowen,  L.  J.,  "from  the 
question  as  to  restraint  of  tiracle,  a  man 
may  bargain  as  he  chooses.  Sometimes 
it  is  said  that  contracts  as  to  personal  serv- 
ice cease  with  the  employment ;  but 
there  is  no  doubt  that  a  man  may  bind 
himself  by  a  contract  with  a  mt^er  so 
long  as  he  is  in  trade ;  otherwise  it  could 
be  said  tiiat  the  contract  was  that  Clieek 
was  only  to  have  the  benefit  of  it  so  long 
as  he  carried  on  business.  The  assigns  are 
not  mentioned  in  this  ap^reement,  but, 
reading  it  in  the  plainest  way,  it  is  that 
Whitmore  (the  defendant)  was  at  no  time 
thereafter  to  carry  on  business  within  a 
certain  distance  of  this  shop.  Then  how 
does  tlie  doctrine  as  to  restraint  of  trade 
prevent  tliat  construction  ?  If  that  con- 
struction would  show  that  the  contract 
was  unreasonable,  as  being  in  restraint  of 
trade,  tlie  agreement  should  not  be  so 
read.  The  only  way  other  cases  affect  the 
|>oint  is  tliat,  if  being  construed  in  a  par- 
ticular way,  tlie  contract  would  be  in  re- 
straint of  trade,  that  construction  should 
not  be  put  upon  it.  What  is  restraint  of 
trade  ?  All  contracts  in  restraint  of  trade 
are  not  void, — that  is  conclusively  settled 
on  the  autlvority  of  cases  in  the  exchec^ner 
chamber  and  other  couitB.  Itisnotagainst 


public  policy  for  a  person  entering  an  em- 
ployment to  enter  into  a  covenant,  re- 
stricted as  to  space,  not  to  carry  on  the 
same  business  on  his  own  account,  even 
If  his  employer  should  leave  the  business. 
The  employer  wishes  to  have  security 
given  to  the  business  not  only  while  he  is 
carrying  it  on  himself,  but  in  favor  of  liis 
successors,  and  durini^  the  whole  life  of 
the  covenantor  ;  and,  if  reasonable  when 
made,  subsequent  circumstances  do  not 
affect  the  operation  of  the  contract  under 
the  rule  as  to  contracts  in  restraint  of 
trade.  Therefore,  the  obvious  reading  of 
this  contract  does  not  make  it  unreason- 
able. Then  is  suchacontractassignable? 
If  it  is  for  all  time,  it  may,  of  course,  be 
enforced  after  Cheek  (the  employer)  has 
left  the  business.  Another  queslion  is, 
whether  the  benefit  of  the  contract  was 
assigned  or  not.  I  think  it  was.  It  is 
part  of  the  beneficial  interest,  and  it  is 
part  of  the  good-will.  It  is  said  that  the 
Mreement  did  not  bring  customers  to  the 
shop,  but  it  prevented  them  from  being 
taken  away." 

'  Cooper  V.  Twibill,  3  Camp.  286n  j  Gale 
V.  Reed,  8  East,  80  ;  Catt  v.  Tonrle,  L.  R. 
4  Oh.  654. 

*  Morris  V.  Oolman,  18  Vea.  437. 

«16  Fed.  Rep.  37,  (U.  S.  Cu-.  a.  N.  Y. 
1883.) 
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the  agreement,  as  in  this  case,  that  the  artist  will  not  perform  elewhere,  and 
the  damages,  in  case  of  violation,  are  incapable  of  definite  measurement,  thej 
are  to  be  observed  in  good  faith  and  specially  enforced  in  equity."  To  this 
effect  are  cited  Howard  v.  Hopkyns,'^  Foaa  v.  Seard,*  Jones  v.  Heavens,* 
Barnes  v.  McAllister,*  Ntssie  v.  Reese,^  Trener  v.  Jcustumnfi  Contracts,  there- 
fore, by  which  a  particular  artist  is  biound  to  give  his  services  for  a  specified 
season  to  a  particular  manager  are  valid  and  will  be  enforced,  the  reason  being 
that  the  artist  is  not  bonnd  to  render  his  services  to  all  applicants  indiscrim- 
inately, and  that  these  services  are  in  a  special  voluntary  line.  The  same 
rule  appUee  to  contracts  with  physicians;  though  there  can  be  no  question 
that  if  a  hospital  or  dispensary  should  be  chartered  for  the  express  purpose  of 
affording  relief  to  all  patients  without  discrimination,  contracts  made  by  it 
to  confine  its  benefits  to  a  particular  line  of  applicants  would  be  held  inv^id. 
But  in  any  view  contracts  of  this  class  will  not,  if  oppressive,  be  enforced 
in  equity.  Thus,  in  a  Pennsylvania  case,'  the  evidence  was  that  Keeler 
agreed  to  instruct  Taylor  in  the  art  of  making  platform  scales,  and  to  employ 
him  in  that  business.  Taylor  engaged  to  pay  Keeler,  or  his  legal  represent- 
ative, 950  for  each  and  every  scale  he  should  thereafter  make  for  any  other 
person  than  Keeler,  or  which  should  be  made  by  imputing  his  information 
to  others.  This  was  held  to  be  an  unreasonable  restriction  upon  Taylor's 
labor,  and  therefore  void  as  in  restraint  of  trade  and  legitimate  competition. 
The  case  being  an  application  to  a  court  of  equity  to  enforce  a  bargain,  it 
was  held  that,  though  "contracts  for  partial  restraints  may  be  good  at  law, 
equity  is  loath  even  then  to  enforce  them,  and  will  not  do  so  if  the  terms  be 
at  all  hard  or  even  complex- "  It  was  added  that,  if  it  were  not  void,  however, 
a  chancellor  would  regard  the  hardships  of  the  bargain,  and  the  prejudice  to 
the  public,  and  would  withhold  his  hand  from  enforcing  it." 

(4)  Agkeementb  Only  to  Produce  or  Labor  for  a  Particular  Mar- 
ket. An  interesting  distinction  is  here  to  be  observed.  It  may  be  that  a 
party  owning  particular  staples,  or  having  the  control  of  labor  to  any  large 
amount,  is  under  no  duty  to  offer  these  staples  or  labor  to  the  community  at 
large.  If  this  is  the  case,  agreements  made  by  him,  on  a  sufficient  considera- 
tion, to  give  these  staples  or  this  labor  exclusively  to  particular  persons  are 
valid.  It  is  otherwise  when  the  agreement  is  to  give  a  monopoly  to  a  partic- 
ular party  of  a  commodity  which  should  be  open  to  purchase  to  the  com- 
mnnity  at  large.* 

(5)  AOREEUENTS  BT  A  C!OHHON  CARRIER  TO  DlSCRIHINATB  AGAINST  PAR- 

ticulab  Pabtibb  Entitled  to  be  AccfEPTED  as  Customers.  A  common 
carrier  is  bound  to  afford  equal  facilities  to  all  customers  paying  him  a  rea- 
sonable fare.  A  recent  illustration  of  this  rule  is  to  be  found  in  Wells  v. 
Oregon  R.  R.*  In  this  case,  which  was  a  bill  in  equity  before  Field,  J., 
asking  for  an  injunction,  the  plaintiff  claimed  to  be  a  corporation  under  the 
laws  of  Colorado,  engaged  in  the  express  business  on  the  Pacific  coast.  The 
defendants  were  corporations  under  the  laws  of  Oregon,  owning  steam-ves- 
sels on  the  Pacific  waters  and  tributaries,  and  railroads  on  the  Pacific  coast. 
The  plaintiff's  business  was  that  of  a  carrier  of  parcels  under  tlie  direct  super- 
vision of  agents  accompanying  them  from  the  office  of  the  owner  or  shipper, 
and  delivering  them  at  the  office  of  the  consignee.  The  plaintiffs,  in  other 
words,  were  express  agents ;  the  defendants  proprietors  of  a  steam-hoat  and 
railroad  line;  and  the  question  presented,  to  adopt  the  language  of  Field,  J., 

>  2  Atk.  871.  •  46  Ho w.  Pr.  389. 

•33  Bear.  321.  »  Keeler  v.  Taylor,  63  Pa.  St.  468. 

•4  C!h.  Div.  636.  •  See  Whart.  Cent.  {  442. 

*  18  Hew.  Pr.  534.  » 18  Fed.  Rep.  618. 

»29How.  Pr.  382. 
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was:  "Shall  the  railway  companies  and  steam-sliip  companies  engaged  in  that 
trade  be  required  to  furnish  facilities  to  the  express  companies  in  th^  trans- 
action of  this  business?  Tlie  business  would  entirely  fail,  and  come  to  an 
end,  if  certain  facilities  for  its  transaction  were  not  afforded  them,  such 
as  ajlowing  to  them  special  cars  or  apartments,  or  definite  spaces  in  them, 
for  the  transportation  of  such  articles,  with  a  messenger  in  charge  thereof, 
having  sufiScient  room  for  the  assortment  of  the  articles  by  him  while  in 
transit,  so  as  to  facilitate  their  delivery  at  the  different  stations  to  which  they 
may  be  destined.  It  may  be  difficult  to  define  with  accuracy  what  should  be 
deemed  proper  facilities  in  each  case.  That  will  depend  very  much  upon  the 
extent  of  the  business,  and  the  character  of  the  articles  carried  by  the  express 
companies.  In  the  present  cases  it  is  not  necessary  to  designate  what  those 
facilities  should  b&  The  object  of  the  two  suits  is  to  restrain  the  defendants 
from  denying  to  the  plaintiff  the  facilities  which  have  heretofore  been  fur- 
nished to  it."  He  proceeds  to  say:  "The  question  is  one  of  much  difficulty, 
and  its  correct  solution  will  be  far-reaching  in  its  consequences.  It  has  been 
before  different  circuit  courts  of  the  United  States  in  some  cases,  but  has 
never  been  brought  before  the  supreme  court.  In  the  case  of  Smithem  Exp. 
Go.  V.  St.  Louis,  I.  if.  &  8.  B.  Co.,  in  the  eighth  circuit,  it  was  considered  by 
Mr.  Justice  Miller  of  that  court,  sitting  with  Judge  McCraby  in  holding 
the  circuit  court.  10  Fed.  Rep.  210.  The  railroad  company  in  that  case  was 
enjoined  by  them  from  refusing!  or  withholding  the  usual  express  facilities 
from  the  plaintiff.  In  giving  his  conclusions,  Mr  Justice  Miller,  among 
other  things,  held  that  the  express  business  is  a  branch  of  the  carrying  trade, 
which,  by  the  necessities  of  commerce  and  the  usages  of  persons  engaged  in 
transportation,  has  become  known  and  recognized  so  as  to  require  tlie  court 
to  take  notice  of  it  as  distinct  from  the  transportation  of  the  large  mass  of 
freight  usually  carried  on  steam-boats  and  railroads;  that  the  object  of  this 
express  business  is  to  carry  small  and  valuable  packages  rapidly,  in  such  man- 
ner as  not  to  subject  tliem  to  the  danger  of  loss  and  damage,  which,  to  a 
greater  or  less  degree,  attend  the  transportation  of  heavy  or  bulky  articles  of 
commerce;  that  it  is  one  of  the  necessities  of  this  business  that  the  packages 
should  be  in  the  immediate  charge  of  an  agent  or  messenger  of  the  company, 
or  parties  engaged  in  it,  without  any  right  on  the  part  of  the  railway  com- 
pany to  open  and  inspect  them;  that  it  is  the  duty  of  every  railroad  company 
to  1)rovide  such  conveyance,  by  special  car  or  otherwise,  attached  to  their 
freight  or  passenger  trains,  as  are  required  for  the  safe  and  proper  transpor- 
tation of  this  express  matter  on  their  roads;  that  the  use  of  these  facilities 
should  be  extended  on  equal  terms  to  all  who  are-actnally  engaged  in  the  ex- 
press business,  at  fair  and  reasonable  rates  of  compensation,  to  be  determined 
by  the  court  when  the  parties  cannot  agree  thereon ;  and  that  a  court  of  equity 
has  authority  to  compel  the  railroad  companies  to  carry  this  express  matter, 
and  to  perform  the  duties  in  that  respect.  The  same  question  has  been  de- 
cided substantially  in  the  same  way  in  other  cases.  From  the  decisions  ren- 
dered in  some  of  them,  appeals  have  been  taken  to  the  supreme  court,  and 
the  cases  are  now  on  its  ctilendar.  Under  these  circumstances  I  have  come 
to  the  conclusion  to  follow  the  view  expressed  in  them,  rather  than  to  go  into 
an  extended  consideration  of  the  question.  The  following  cases  are  now 
pending  in  the  supreme  court;  Memphis  <k  L.  R.  S.  Co.  v.  Southern  JExp. 
Co.,  St.  Louts,  I.  M.  &  S.  R.  Co.  v.  Southern  Exp.  Co.,  and  Missouri.  K. 
&  T.  R.  Co.  V.  Dinsmore,  President  of  Adams  Express  Company.  'In  their 
determination  the  question  presented  will  be  definitely  and  authoritatively 
settled." 

For  the  reasons  above  given,  the  supreme  court  of  Connecticut  held  in- 
valid a  contract  by  wliich  the  Hartford  &  New  Haven  Railroad  agreed  to  de- 
liver to  the  New  York  &  New  Haven  Railroad  at  New  Haven  all  passengers  by 
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its  line  for  New  York;  and  the  New  York  &  New  Haven  Railroad  was  to  pre- 
vent tlie  construction  of  a  railroad  whicli  would  be  a  rival  and  a  competitor 
of  the  Hartford  &  New  Haven  Railroad.  This  was  declared  by  the  court 
to  be  a  contract  void  as  af^ainst  public  policy.* 

It  has  been  held  in  New  York'  that  a  contract  precluding  one  of  the  con- 
tracting railroads  from  building  branches  was  void  as  an  infringement  of 
the  rights  of  travel.  The  court  says:  "It  is  a  compact  between  the  par- 
ties intended  to  affect  the  facilities  for  public  travel  over  a  route  of  rail- 
road which  had  been  or  might  be  authorized  by  law.  •  •  •  Such  an  ar- 
rangement was  intended  to  prevent  the  extension  of  the  New  Haven  & 
Northampton  Railroad  to  any  point  north  of  its  terminus  at  Granby,  and  to 
prevent  any  competition  in  travel  detrimental  to  the  interests  of  plaintiff's 
road,  which  had  a  monopoly  of  the  carrying  trade  from  Springfield,  and  points 
north  of  Springfield,  via  the  Northampton  &  Springfleld  Railroad,  which  such 
extension  might  affect.  The  completion  of  the  New  Haven  &  Northampton 
Railroad  to  ^Northampton  would  open  a  new  Une  for  travel  southward,  which 
would  be  a  competitive  rival  of  the  road  of  the  plaintiffs.  Such  competition 
and  rivalry  it  was  not  lawful  for  tnese  parties  to  prevent,  or  attempt  to  pre- 
vent, and  any  contract  to  effectuate  such  a  purpose  is  void.  Public  policy 
is  opposed  to  any  infringement  of  the  rights  of  travel,  or  of  any  of  the  facil- 
ities which  competition  may  furnish;  and  the  law  will  not  uphold  any  agree- 
ment which  does  or  may  injuriously  affect  such  rights  or  facilities;"  citing 
Boolin  v.  Ward,^  Hooker  v.  Vandewater*  and  Hood  v.  N.  Y.  <fe  N.  H.  R.  Rfi 

In  Hooker V.  Vandewater*  the  proprietors  of  five  several  lines  of  boats, 
engaged  in  the  business  of  transporting  persona  and  freights  on  the  Erie  and 
Oswego  canals,  entered  into  an  agreement  among  themselves  to  run  for  the 
remainder  of  the  season  for  certain  rates  of  freight  and  passage,  then  agreed 
npon,  and  to  divide  the  net  earnings  among  themselves,  according  to  certain 
proportions  fixed  in  the  articles.  This  agreement  was  declared  illegal.  "It 
is  a  familiar  maxim,"  said  the  court,'  "that  competition  is  the  life  of  trade.  It 
follows  that  whatever  destroys  or  even  relaxes  competition  in  trade  is  in- 
jurious, if  not  fatal,  to  it." 

In  Denver  R.  R.  v.  Atchtaon,  Topekn,  etc.,  R.  R.,i  it  was  held  by  the  circuit 
court  for  Colorado  that  a  contract  between  two  railroad  corporations,  by 
which  they  agreed  to  exchange  their  traffic,  and  not  to  "connect  with  or  take 
business  from  or  give  business  to  any  railroad"  which  might  be  constructed 
in  Colorado  or  New  Mexico  after  the  date  of  the  agreement,  is  void  as  against 
pnblic  policy.  This  ruling  is  sustained  by  an  instructive  note  by  Mr.  Adel- 
bert  Hamilton,  citing  Charlton  v.  R.  JB.,*  Salt  Co.  v.  Guthrie,'  Central  R.  R, 
V.  Collins;^''  though  it  is  admitted  that  the  point  is  decided  differently  in 
Hare  v.  R.  i2.,»  Southsee  Co.  v.  London  R.  !?.,>«  and  Eclipse  Co.  v.  R.  R." 

In  T wells  v.  Penn.  R.  ii."  it  was  decided  by  the  supreme  court  of  Pennsylva- 
nia in  1863,  that,  though  A.,  a  railroad  company,  may  have  power  to  discrimi- 
nate between  "local"  and  other  freights,  it  cannot  make  such  a  discrimina- 
tion on  the  ground  that  the  freight  discriminated  against  is  to  be  carried  to 
its  place  of  final  delivery  by  another  company  after  reaching  the  termi- 
nas  of  A.'s  route.    "The  defendants,**  said  Stbono,  J.,  (afterwards  a  judge 

»State  v.  Hartford  &  N.  H.  E.  Co.  20          «5  Jnr.  (N.  S.)aiOO. 

Conn.  538.  »35  Ohio  St.  67Z 

»  Hartford  K.  R.  v.  N.  Y.  &  N.  H.  R.  R.         »40  Ga.  682. 

JEob.  411.  "  2  Johns.  &  H.  80. 

«6  Johns- 194.  "2  Kev.  &  Man.  341. 

*4  Denio,  S49 ;  29  Conn.  638.  "  24  La.  Ann.  1. 

»22  Conn.  502.  "  12  Amer.  Law  Reg.  (0.  S.)  728 ;  3  Amer. 

•4  Denlo,  349.  law  Rug.  (N.  S.)  728 ;  21  Leg.  Int.  180. 

f  15  Fed.  Rep.  iSSO. 
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of  the  supreme  court  of  the  United  States,)  giving  the  opinion  of  the  supreme 
court  of  Pennsylvania,  "are  authorized  by  their  charter  to  be  common  carri- 
ers on  their  railroad  from  Pittsburgh  to  Philadelphia,  with  power  to  establish, 
demand,  and  receive  such  rates  of  toll,  or  other  compensation,  for  the  trans- 
portation of  merchandise  and  commodities  as  to  the  president  and  directors 
shaU  seem  reasonable.  It  is  admitted  that,  in  the  exercise  of  these  powers, 
they  must  treat  all  customers  alike.  Now,  it  is  clear  that  if  they  receive 
coal  oil  at  Pittsburgh  to  be  carried  to  Philadelphia,  it  can  make  no  difference 
to  them,  either  in  the  risk  or  cost  of  transportation,  whether  Philadelphia 
is  the  point  of  ultimate  destination  of  the  oil,  or  whether  the  consignee  in- 
tends that  it  shall  afterwards  be  started  anew  on  another  line,  and  forwarded 
from  Philadelphia  to  New  York.  The  point  of  final  destination  of  the 
freight  is  a  matter  in  which  they  have  no  interest  as  carriers  over  their  own 
road.  If  it  be  admitted  that  they  may  contract  to  carry  freight  to  points 
beyond  Philadelphia  or  Pittsburgh,  over  connecting  lines,  it  is  stiU  true 
that  as  to  all  carriage  beyond  the  termini  of  their  own  road  they  stand  in 
the  position  of  third  parties,  and  they  c^  no  more  secure  to  themselves  an 
advantage  over  other  carriers  on  the  corSieeting  Lines  by  discriminating  in 
tolls  on  their  own,  than  they  could  secure  similar  advantages  to  one  Ship- 
per over  another  in  the  same  way;  yet  this  is  the  practical  effect  of  the  reg- 
ulation which  the  defendants  are  seeking  to  enforce  against  the  complainant, 
and  we  cannot  doubt  that  such  is  their  object  in  making  it.  They  in  reality 
say  to  him:  'Employ  us  to  carry  your  oil,  not  only  over  our  road  to  Phila- 
delphia, but  thence  to  New  York.  If  you  do  not,  we  will  exact  from  you 
for  its  carriage  to  Philadelphia  six  cents  per  hundred  pounds  more  than  we 
demand  from  all  others  who  employ  us  to  transport  similar  freight  only  to 
Philadelphia.  '  Or,  if  you  employ  us  to  carry  it  to  New  York  after  it  shall 
have  reached  Philadelphia,  we  will  carry  it  to  Philadelphia  for  six  cents  less 
per  hundred  pounds  than  we  are  accustomed  to  charge  others  for  similar 
transportion.'  No  one  will  maintain  that  they  can  lawfully  make  such 
a  stipulation  for  the  benefit  of  a  third  party,  e.  g.,  one  of  two  other  carriers. 
They  cannot  say  to  a  shipper  at  Pittsburgh,  of  any  domestic  product,  'You 
have  freif^ht  destined  to  New  York.  You  must  send  it  over  our  road  to 
Philadelplila.  If,  when  it  arrives  there,  you  will  forward  it  by  A.  to  New 
York,  we  will  carry  it  over  our  line  at  certain  rates.  If  you  send  it  by  any 
other  than  A.  our  charges  will  be  higher.'  This  is  a  discrimination  that  can- 
not be  allowed.  Conceding  it,  would  put  in  the  power  of  the  defendants  a 
monopoly  of  the  carriage  of  all  articles  which  pass  over  their  road  from 
either  terminus  to  every  place  of  final  delivery.  The  oppressive  effects 
of  such  a  rule  are  the  same,  whether  its  motive  be  to  benefit  third  parties,  or 
the  railroad  company  itself.  Of  transportation  along  the  line  of  their  road 
the  defendants  practically  have  a  monopoly.  It  is  not  consistent  with  the 
public  interests,  or  with  the  common  right,  that  they  should  be  permitted  so 
to  use  it  as  to  secure  to  themselves  superior  and  exclusive  advantages  on 
other  lines  of  transportation  beyond  the  ends  of  their  road.  If  tliey  contract 
to  carry  freight  to  distant  points  in  other  states  and  countries,  they  should 
stand  on  the  same  footing  with  other  carriers,  over  other  roads  and  lines 
than  their  own.  If  they  may  use  their  exclusive  powers  over  their  road  so 
as  to  force  into  their  own  hands  all  external  carrying  trade,  and  do  this  at 
the  expense  of  a  shipper  or  class  of  shippers,  it  is  quite  possible  for  them  to 
exclude  one  domestic  product  from  all  foreign  markets.  Shippers  of  such 
products  might  be  compelled  to  seek  a  final  market  in  Philadelphia,  under 
penalty  of  such  increased  rates  of  toll  beyond  as  to  make  it  impossible  for 
them  to  find  any  other  place  of  sale.  These  consequences,  more  or  less  ag- 
sravated,  according  to  the  will  of  the  defendants,  and  accordinn  to  interests 
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they  may  have  distinct  from  those  which  belong  to  them  as  owners  of  their 
road,  flow  naturally  from  permitting  the  destination  or  use  to  be  made  of 
freight,  after  it  has  left  the  road,  to  affect  the  price  of  carriage  over  it. 

"In  Baacmdale  v.  €h-eat  Western  R.  Co.  (14  C.  B.  K.  S.  1 ;  16  0.  B.  N.  8. 137) 
it  was  held  that  the  company  could  not  secure  to  themselvea  a  monopoly  of 
the  delivery  of  goods  beyond  the  termination  of  their  road  by  a  general  regu- 
lation charging  a  gross  price  for  carriage  on  the  road,  including  the  cost  of 
sach  delivery,  to  all  persons,  whether  they  receive  their  goods  at  the  station 
or  beyond.  In  other  words,  they  were  not  allowed  to  make  use  of  their  rights 
over  th^  road  to  secure  to  themselves  advantages  beyond  it.  That  there  are 
special  privileges  to  individuals  or  classes  of  men,  makes  no  difference,  for 
they  ar«  but  declaratory  of  the  common  law.  Sa-nford  v.  Oatatoiata  R.  Co.  12 
Harris,  378.  We  hold,  then,  that  the  rule  of  the  defendants,  of  which  the 
complainant  complains,  is  unreasonable,  and  such  as  they  have  no  legal  right 
to  enforce.  The  apology  set  up  for  it  is  not  suflSclent.  That  the  imposition 
of  higher  rates  for  carrying  the  complainant's  oil  to  Philadelphia,  because  it 
is  afterwards  to  be  forwarded  in  some  way  to  Kew  York,  is  necessary  to  pre- 
vent his  having  an  advantage  in  tSie  New-  York  market  over  those  who  em- 
ploy the  defendants  to  transport  all  the  way,  or  over  those  who  send  oil  from 
Pittsburgh  to  New  York  with  through  bills  of  lading,  is  a  matter  outside  of 
their  control.    It  has  no  proper  relation  to  them  as  carriers." 

Two  points  are  worthy  of  notice  in  reference  to  this  remarkable  case.  The 
first  is  that,  though  reported  in  two  current  Philadelphia  perodicals,  above 
noticed,  it  is  not  to  be  found  in  the  regular  Pennsylvania  reports.  The  sec-, 
ond  point  is  that  at  the  same  term  of  the  supreme  court  of  Pennsylvania 
was  decided,  Judge  Stbokq  also  giving  his  opinion,  the  case  of  Shipper  v. 
Pennsylvania  R.  R.,  (reported  in  47  Pa.  St.  838,)  in  which  it  was  held  that  the 
Pennsylvania  Kailroad  Company  had  a  right,  under  its  charter,  to  charge  a 
higher  freight  on  goods  coming  to  it  from  beyond  the  state  than  it  had  for 
freight  delivered  to  it  in  the  state.  "There  is  nothing,"  so  Judge  Strong 
closes  his  opinion,  "in  the  constitution  of  the  United  States  that  prohibits  a 
discrimination  between  local  freight  and  that  which  is  extraterritorial,  when 
it  commences  its  transit.  Such  a  discrimination  denies  to  no  citizen  of 
another  state  any  privilege  or  immunity  which  it  does  not  deny  to  our  own 
citizens." 

On  the  same  reasoning  it  has  been  held  that  an  agreement  whereby  a  rail- 
road corporation  grants  to  a  telegraph  company  the  exclusive  right  to  put 
on  the  railroad  track  a  telegraph  line,  cannot  be  sustained.  The  reasons 
given  are  twofold:  First,  such  a  monopoly  cripples  competition,  and  is 
therefore  in  restraint  of  trade;  secondly,  telegraph  companies  are  by  act  of 
congress  authorized  to  operate  telegraph  lines  on  all  roads  used  as  post-roads.> 
On  the  question  of  the  right  of  a  railroad  corporation  to  give  the  exclusive  use 
of  its  track  to  a  particular  telegraph  company,  the  supreme  court  of  Illinois 
says:  "The  objection  to  the  contract  on  the  ground  of  public  policy  is  that 
it  gives  to  the  appellant,  the  Western  Union  Telegraph  Company,  the  mo- 
nopoly of  the  telegraph  business  along  the  line  of  the  railroad.  However  >t 
may  be  as  to  the  provision  of  the  contract  in  this  respect,  taking  in  its  full 
extent  of  an  exclusive  right  of  way  and  the  discouragement  of  competition, 
in  so  far  as  it  goes  only  to  the  exclusion  of  competitors  from  the  line  of 
poles  occupied  by  a  complainant,  when  direct  injury  to  the  actual  working 
of  complainant's  line  of  wire  might  result,  it  is,  in  onr  view,  not  liable  to 
this  objection.  So  long  as  any  other  company  is  left  free  to  erect  another 
line  of  poles,  we  see  no  just  ground  of  complaint  on  the  score  of  monopoly 

*  Western  U.  Tel.  Co.  V.  Burlington  R.      Tel.  Co.  v.   Railrodd,  1    McCraiv,    Ml; 
B.  11  Fed.  Bep.  1 ;  Pensacola  Tel!  Co.  v.      Western  tJ.  Tel.  Co.  v.  Kailroad,  Id.  565. 


Western  U.  Co.  90  U.  S.  1.    See  Atlanta 
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or  the  repression  of  competition."  Western  U.  Tel.  Co.  t.  Ohieago  c6  P.  R. 
R.  and  Atlantic  &  P.  Tel.  Co.  86  III.  246.  i 

In  Western  U.  Tel.  Co.  v.  Atlantic,  etc.,  Tel.  Co.,  in  the  court  of  common 
pleas  of  Columbus,  Oliio,  Judge  Gkeen  gave  an  opinion  from  which  the  fol- 
lowing extracts  are  taken:  "This  contract  embraces  other  provisions  which, 
as  it  is  alleged,  the  defendants  propose  to  interfere  with.  It  will  be  ob- 
served that  it  is  not  averred  in  the  petition  that  the  defendants  propose  to 
remove  any  but  the  one  wire, — the  railroad  wire, — nor  to  prevent  the  plaintiff 
from  using  or  continue  to  use,  for  the  transaction  of  its  business  as  a  tele- 
graph companj,  the  other  wires  on  the  poles  erected  under  the  contract 
The  complaint  is  that  the  railroad  company  proposes  to  violate  a  term  or 
covenant  of  the  contract  by  permitting  a  competing  line  of  telegraph  to  be 
erected  on  its  right  of  way  by  a  rival  company,  by  which  its  profits  will  be 
greatly  diminished.  The  covenant  referred  to  will  be  found  in  the  sixth 
clause  of  the  contract,  and  is  in  these  words:  'The  railroad  company  is  not 
to  permit  any  other  telegraph  company  or  individual  to  build  or  operate  a 
line  of  telegraph  along  its  road  or  any  part  thereof.'  The  clause  of  this  con- 
tract now  under  consideration,  if  it  shall  receive  the  construction  claimed 
by  the  plaintiff,  is,  in  my  opinion,  against  public  policy. 

"In  the  case  of  St.  Joseph  A  D.  C.  R.^Co.  v.  Ryan,  reported  in  11  Kan.  602, 
a  railroad  company,  in  consideration  of  a  grant  of  a  right  of  way  through 
certain  lands,  agreed  with  the  owners  to  erect  and  maintain  a  depot  upon 
said  lands,  and  not  to  have  any  other  witliin  three  miles  thereof.  It  was 
|ield  that  the  contract  was  against  public  policy.  See,  also,  24  Pa.  St.  378. 
The  public  have  a  deep  interest  in  the  operation  and  establishment  of  lines 
of  telegraphic  communication;  it  would  be  inequitable  that  tlie  rights  of  the 
community  should  be  sacrificed  to  insure  the  alleged  privileges  of  the  plain- 
tiff from  all  possible  damages.  In  view  of  the  facts  of  the  case,  showing 
that  these  corporations  are  not  the  only  parties  interested  in  the  contract, 
and  that  the  public  at  large  have  a  deep  interest  in  it,  it  would  in  my  opinion 
be  an  unwarrantable  exercise  of  power  in  a  court  of  chancery  to  grant  an 
injunction."  This  ease,  so  it  was  stated  in  the  argument  in  Western  U. 
Tel.  Co.  v.  Baltimore  <&  0.  R.  Co.,  was  decided  in  1876,  and  a  competing  line 
of  telegraph  has  been  operated  upon  the  Central  Ohio  Railroad  ever  since. 

In  Western  U.  Tel.  Co.  v.  Union  Pacific  R.  R.,^  Judge  Mileeb  thus  speaks: 
"It  was  one  of  the  provisions  of  this  contract  that  the  railroad  company 
should  not  send  over  its  wire  any  commercial  messages,  or  any  paid  mes- 
sages, or  messages  for  any  other  person  than  for  its  own  business,  the 
purposes  of  which  evidently  was  tp  leave  the  exclusive  right  to  convey  such 
messages  to  the  telegraph  company.  And  it  was  to  enforce  this  clause 
of  the  contract  that  the  injunction  was  obtained  by  the  Western  Union 
Telegraph  Company  in  the  state  court.  And  it  is  to  get  rid  of  this  provision 
and  permit  the  railroad  company  to  convey  such  messages,  and  to  unite 
the  wires  of  the  telegraph  company  with  the  American  Union  Telegraph 
Company  that  messages  may  be  conveyed  brought  by  the  American  Union 
Telegraph  Company  over  the  wires  of  the  Western  Union  Telegraph  Com- 
pany, that  the  present  motion  is  made.  *  *  *  We  are  both  [McCkary 
and  MiLLEB,  JJ,]  of  opinion  that  the  railroad  company  has  the  right,  as  it 
always  had,  to  the  exclusive  use  of  the  first  wire  on  the  telegraph  poles, 
and  we  are  of  the  opinion  that,  as  the  matter  stands  at  this  stage  of  the  pro- 
ceedings, that  company  should  have  the  right,  pending  the  further  litigation 
of  the  case,  to  use  that  wire,  not  only  for  the  ordinary  business  of  the  road, 
but  for  the  purpose  of  transmitting  commercial  and  paid  messages  for  the 
public  in  general." 

'McCrery,  585,  607;  [S.  C.  S  Fed.  Rep.  725,  734.] 

Digitized  by  LjOOQIC 


BBNEDIOT  V.  ST.  JOSEPH   «   V.  B.  00.  173 

(6)  When  there  is  no  Public  Duty  then  there  mat  be  Disceimt- 
NATiON.  The  distinction  between  the  cases  rests  on  the  question  of  public 
duty.  When  a  party  is  bound  to  perform  a  public  duty  without  discrimina- 
tion, then  an  agreement  to  give  preferences  to  particular  persons  is  invalid. 
"When,  however,  as  in  the  case  in  the  text,  there  is  no  such  duty,  then  there 
may  be  a  discrimination  for  the  reasons  given  with  much  ability  by  Judge 
Key.  Had  the  defendant.  Miss  Whitesidea,  been  under  any  public  duty  to 
permit  no.discrimination  in  the  reception  of  persons  visiting  her  estate,  then 
a  contract  by  her  to  admit  only  such  persons  as  should  come  in  a  particular 
line  of  travel  would  be  invalid.  This  would  unquestionably  be  the  case  4id 
she  undertake  to  receive  guests  as  at  a  public  inn ;  since,  as  is  pointed  out 
by  Mr.  Justice  Bradlet  in  his  opinions  in  the  civil  rights  questions,*  the 
proprietuT  of  an  inn  or  a  hotel  is  not  permitted  to  discriminate  arbitrarily 
between  different  classes  of  guests.  But  Miss  Whitesides  was  not  in  this  po- 
sition. A  visit  to  her  estate  was  not  a  necessity,  as  is  the  case  with  the  ac- 
commodations obtained  by  travelers  from  hotel  or  common  carrier.  The 
visit  was  a  matter  of  luxury,  and  on  the  enjoyment  of  this  luxury  she  was 
entitled  to  impose  whatever  restrictions  she  chose.  It  is  true  that  the  line 
between  the  two  classes  of  cases  may  sometimes  be  shadowy.  When,  how- 
ever, we  apply  the  criteriou  of  public  duty,  the  two  classes  of  cases  become 
readily  distinguishable.  We  have  this  illustrated  in  some  recent  rulings  as 
to  contracts  by  which  certain  telephone  companies  agree  to  deal  exclusively 
with  certain  telegraph  companies.  In  Connecticut  such  a  contract  has  been 
held  to  be  valid.'  On  the  other  hand,  a  similar  contract  has  been  held  to  be 
invalid  in  Ohio;  and  the  reason  of  this  ruling  may  be  found  in  tjie  fact  that  in 
Ohio  a  statute  exists  prescribing  the  impartial  transmission  of  all  dispatches. 
A  similar  statute  no  doubt  exists  in  Connecticut;  but  it  was  not  regarded  by 
the  court  as  binding  the  telephone  company.  But,  whatever  we  may  think 
of  this  distinction,  we  may  regard  it  as  settled  that  the  only  cases  in  which  a 
party  is  prevented  from  discriminating  between  persons  seeking  to  do  busi- 
ngs with  him  are  the  following:  .  (1)  Where  he  has  the  monopoly  of  some 
staple  whose  use  is  essential  to  the  community:  (2)  Where,  as  is  the  case 
with  common  carriers  and  innkeepers,  he  is  required  by  law  to  place  all  ap- 
plicants, not  subject  to  exclusion  on  police  grounds,  on  the  same  footing. 

Francis  Wharton. 

iSSap.  CtBep.lB.  >Amer.  Rapid  Tel.  Oo.  v.  Telephone 

Co.  13  Beporter,  329. 


Benedict  and  others  v.  St.  Joseph  &  W.  B.  Co.  and  others. 
{(Xreuit  Court,  D.  Kamai.    November  30,  188,"  ) 

4 

L  MoRTOAOE  OF  Railhoad  Propertt — Poreclosuhb  — Waivbb  op  Appbaisk- 

KK2«T — Laws  op  Kahsas. 
Under  section  3983  of  the  Compiled  Laws  of  Kansas  no  order  for  the  sale  of 

railroad  property  mortgaged  with  a  waiver  of  appraisement  can  be  made  by 

the  court  until  the  expiration  of  six  months  after  tlie  decree  of  foreclosure. 

Thig  statute  regulates  the  transfer  of  land  within  the  state,  and  is  therefore 

binding  upon  the  federal  courts. 
2.  Same — Appointment  op  Kegeiver. 

After  such  foreclosure  the  income  of  the  road,  being  the  property  of  the 

bondholders  for  the  liquidation  of  their  claims,  shouM  be  received  by  a  disin. 
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terested  trustee  until  the  time  of  the  sale ;  and  the  fact  that  certain  of  the  bond- 
holders are  in  possession,  to  the  exclusion  of  others,  is  a  sufficient  reason  for 
the  appointment  of  a  receiver,  unless  the  interval  between  the  decree  and  the 
sale  is  very  brief. 

In  Equity. 

John  F.  DiUon,  J.  P.  Uther,  and  A.  J.  Pappleton,  for  Union  Pa- 
cific Eailroad  Company.  • 

Wager  Swayne,  John  Doniphan,  and  MelxUU  Egleston,  for  Bt.  Jo- 
Bepb  &  Western  Bailroad  Company. 

IVingJaw  Judson,  for  complainant. 

Woodson,  Oreen  dt  Bwmes,  for  receiver.  ^ 

MoCrary,  J.  In  this  case  a  decree  of  foreclosure  will  be  entered. 
We  have  carefully  considered  the  motion  for  the  appointment  of  a 
receiver.  We  are  entirely  satisfied  that  the  St.  Joseph  <fe  Western 
Bailroad  Company  is  insolvent,  and  that  the  property  covered  by  the 
mortgages  is  inadequate  security  for  the  bonds  secured  thereby. 
The  facts  that  no  interest  ^as  ever  been  paid,  that  the  debt  is  over 
$6,000,000,  and  that  the  current  expenses  have,  until  recently,  about 
equaled  the  earnings,  are  sufficient  upon  this  point.  We  are  also 
clearly  of  the  opinion  that  the  road  should  not  remain  in  the  custody 
of  the  present  management,  which  is  in  fact,  if  not  in  name,  the 
Union  Pacific  Kailway  Company,  unless  a  sale  under  the  foreclosure 
can  be  had  at  an  early  day.  The  objection  to  continuing  the  pres- 
ent management  for  any  protracted  period  of  time  is  to  be  found  in 
the  fact  that  to  do  so  would  be  to  leave  the  mortgaged  property  in  the 
hands  of  one  set  of  bondholders,  to  be  by  them  managed  and  con- 
trolled for  themselves  and  another  and  hostile  set  of  bondholders.  The 
proof  is  satisfactory  that  there  are  two  sets  of  bondholders, — the  ma- 
jority represented  by  the  Union  Pacific  Bailway  Company,  and  a 
large  minority  whom  that  company  does  not  represent.  If  a  consid- 
erable time  must  inevitably  elapse  before  a  sale  can  be  made  and 
confirmed,  we  think  the  minority  have  a  clear  right  to  insist  that  the 
property  shall,  in  the  mean  time,  be  in  the  hands  of  a  disinterested 
party.  It  is  not  necessary  to  determine  at  present  whether  the 
charges  of  mismanagement  made  against  the  Union  Pacific  Company 
are  sustained.  It  is  enough  to  say  that  the  holders  of  the  minority 
of  the  bonds  have  a  right  to  insist  that  the  road  shall  not  remain  in 
the  hands  of  an  interest  hostile  to  them. 

This  court  is  very  reluctant  to  appoint  a  receiver,  aijd  we  have  con- 
sidered very  carefully  the  question  whether,  in  justice  to  the  interests 
in  hostility  to  the  present  management,  wo  can  refuse  to  do  so.  If  the 
time  to  elapse  before  the  property  can  be  transferred  to  a  purchaser 
under  a  decree  to  be  now  rendered  was  not  more  than  60  or  90  days, 
we  should  not  be  willing  to  appoint  a  receiver  for  so  short  a  period, 
and  when  the  argument  closed  we  were  under  the  impression  that 
there  was  nothing  in  the  way  of  closing  the  sale  and  transfer  within 
that  period.    But  upon  looking  into  the  statutes  of  this  state  we  find 
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a  provision  vhieh  seems  to  require  in  a  case  of  this  oharaoter  a  stay 
of  exeoation  for  six  mouths.  The  provision  referred  to  is  section 
3983  of  the  Compiled  Laws  of  Kansas,  1881,  and  is  as  follows : 

"  That  if  the  words  '  appraieement  waived,'  or  other  words  of  similar  import, 
shall  be  inserted  in  any  deed,  mortgage,  bond,  note,  bill,  or  written  contract 
hereafter  made,  any  court  rendering  judgment  thereon  shall  order,  as  part  of 
the  judgment,  that  the  same  and  any  process  issued  thereon  shall  be  enforced, 
and  sales  of  lands  and  tenements  made  thereunder  without  any  appraisement 
or  valuation  made  of  the' property  to  be  sold:  provided,  that  no  order  of  sale 
or  execution  shall  be  issued  upon  such  judgment  until  the  expiration  of  six 
months  from  the  time  of  the  rendition  of  said  judgment." 

Here  the  mortgages  contain  a  waiver  of  appraisement,  so  that  the 
case  seoms  to  fall  clearly  within  the  terms  of  the  statute.  This  stat- 
ate,  in  our  opinion,  confers  upon  mortgagors  a  substantial  right,  and 
if  so,  it  must,  we  think,  be  respected  and  enforced  by  this  court.  It 
is  the  settled  practice  of  this  court  to  follow  this  provision  of  the 
statute  in  foreclosure  cases.  If  the  question  were  at  all  doubtful  we 
should  not  be  willing  to  take  the  chances  of  ordering  the  sale  of  prop- 
erty of  the  great  value  of  that  now  in  controversy,  without  following 
the  statute  and  ordering  the  stay  of  six  months  which  it  requires. 

It  is  contended  that  this  statute  has  no  application  to  a  mortgage 
of  railroad  property,  and  Hammock  v.  Loan  db  Trxtst  Co.  105  U.  S. 
86,  is  cited  as  supporting  this  condition.  Thiat  case  undoubtedly 
holds  that  the  statute  of  Illinois  providing  for  the  redemption  of  real 
estate  sold  under  a  decree  of  mortage  foreclosure  will  not  be  followed 
by  the  federal  courts  of  equity  in  that  state  in  cases  of  the  foreclosure 
of  mortgages  upon  property,  real,  personal,  and  mixed,  of  a  railroad 
company.  The  reason  given  for  this  ruling  is  that  the  property  of 
such  a  company,  consisting  of  real  estate,  personal  property,  and  a 
corporate  franchise,  must  be  treated  as  a  unit,  and  sold  altogether, 
because,  to  attempt  to  divide  it,  and  sell  the  real  estate  separately 
from  the  personal  estate,  would  destroy  its  value.  It  is  held  that  to 
apply  the  statute  to  such  a  case  would  leave  the  court  with  "no  dis- 
cretion, if  the  corporation  or  its  judgment  creditors  so  demand,  except 
to  order  the  sale  of  the  real  estate  separately  in  parcels,  when  suscepti- 
ble of  division  and  subject  to  redemption,  leaving  the  franchises  and 
personal  property  to  be  sold  absolutely  and  without  redemption.  Thus 
one  person  might  become  the  purchaser  of  the  real  estate,  another  of 
the  franchise,  and  still  others  of  the  personal  property."  Such  a  re- 
sult, the  court  held,  could  not  have  been  contemplated  by  the  legis- 
lature. It  was  shown  that  among  other  consequences  one  person 
might  acquire  title  to  the  real  estate,  another  to  the  personalty,  and 
still  another  to  the  corporate  franchise,  each  being  practically  value- 
less without  the  other.  It  is  evident  that  no  such  serious  results  will 
follow  from  a  compliance  with  the  statute  of  Kansas  now  under  con- 
sideration. It  relates  only  to  the  time  when  an  execution  or  order  of 
sale  shall  issue.  It  is  always  within  the  power  of  a  court  of  equity, 
in  foreclosure  cases,  to  fix  a  time  when  a  sale  of  the  mortgaged  prop- 
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erty  may  be  had.  The  oomplainants  in  the  present  case  have  no  ab« 
solate  right  to  an  immediate  sale  even  of  the  personal  property  and 
corporate  franchises.  It  is  not,  therefore,  necessary,  in  order  to  follow 
the  statute,  that  we  divide  and  dismember  the  mortgaged  railroad 
property.  The  stay  can  be  ordered  as  to  the  entire  property  and  its 
unity  thereby  be  preserved,  and  the  statute  at  the  same  time  en- 
forced, and  all  rights  under  it  maintained. 

We  are  bound  to  follow  the  statute,  since  it  is  clearly  a  statute 
regulating  the  transfer  of  title  to  property  in  the  state ;  unless,  upon 
some  such  ground  as  that  stated  in  Hammock  v.  Loan  <£  Trust  Co.,  we 
can  hold  that  it  was  not  intended  to  apply  to  such  a  case  as  that  now 
before  us.  McGoon  v.  Scales,  9  Wall.  23 ;  Brine  v.  Im.  Co.  96  U.  8. 
627.  Compliance  with  this  statute  must  postpone  the  sale  until  it 
will  probably  be  too  late  to  obtain  confirmation  at  the  next  June 
term.  If  that  term  is  passed  a  delay  of  one  year  is  inevitable.  For 
reasons  already  suggested  we  cannot  see  oar  way  clear  to  leave  the 
property  so  long  after  default  and  decree  of  foreclosure  in  the  hands 
of  one  portion  of  the  bondholders,  acting  in  hostility  to  another  por- 
tion having  equal  equities. 

The  net  income  of  the  road,  from  this  date,  at  least,  (we  decide 
nothing  now  as  to  past  earnings,)  is  the  property  of  the  bondholders, 
and  must  be  applied  to  the  liquidation  of  their  claims.  Whoever  con- 
trols the  property,  and  collects  and  disburses  the  earnings,  from  this 
date,  must  do  so  as  a  trustee  of  the  bondholders.  The  bondholders 
out  of  possession  have  a  right  to  object  to  the  collection  and  disburse- 
ment of  this  increase  by  other  bondholders  in  possession  and  hostile 
in  interest  to  them.  They  have  a  right  to  insist  that  a  disinterested 
representative  of  all  the  bondholders  shall  perform  that  duty.  The 
party  to  be  left  in  possession  and  authorized  to  collect,  care  for,  and 
pay  over  the  income,  being  a  trustee,  and  acting  in  a  fiduciary  rela- 
tion, should  have  no  personal  interest  in  hostility  to  that  of  any  of 
the  cestuis  que  trust.  The  amount  of  the  net  increase  to  be  divided 
among  bondholders  will  depend  upon  the  amount  of  expenditures^ 
what  improvements  and  repairs  are  made,  and  the  like.  Many  ques- 
tions must  arise  in  the  course  of  administration  which  should  be  de- 
cided by  an  unbiased  representative  of  all  the  interests  concerned,  or 
by  the  court.  It  might  be  to  the  interest  of  the  bondholders  in  pos- 
session to  make  extensive  improvements.  To  this  the  bondholders 
out  of  possession  might  object.  If  a  receiver  is  appointed,  the  court 
can  direct  and  control  these  matters.  As  at  least  a  year  must  prob- 
ably elapse  before  a  sale  can  be  made  and  confirmed,  we  are  con- 
strained, most  reluctantly,  to  appoint  a  receiver ;  but  we  give  notice 
now  that  no  delay  that  is  not  unavoidable  shall  be  allowed  in  closing 
the  receivership  and  delivering  the  property  to  the  purchaser  at  the 
foreclosure  sale ;  and,  if  possible,  the  sale  shall  be  made  and  confirmed^ 
and  the  property  turned  over,  before  the  end  of  the  year. 

Foster,  J.,  concurs. 
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CmoAoo,  M.  &  St.  F;  Rr.  Co.  v.  iJin  or  Sabula.  and  another. 

(Circuit  Court,  If.  D.  Iowa,  E.  D.    January  3, 1884.) 

Railroad  Bridge— Taxation— Laws  of  Iowa. 

The  constitution  of  Iowa  requires  the  property  of  all  corporations  for  pecu- 
niary profit  to  be  taxed  in  tbie  same  way  i^  titat  of  individuals,  in  1872 
tlie  legislature  passed  an  act  providing  ttiat  railroad  property  within  the  state 
should  be  assessed  for  taxation  by  a  special  board  appointed  by  the  state,  and 
not  by  the  local  authorities.  This  statute  was  held  by  the  courts  to  be  consti- 
tutional, on  the  ground  that  it  applied  to  all  railroad  propertv  whether  owned 
by  corporations  or  by  individuals.  Section  10  of  the  act  of  l572  declared  that 
no  provisions  of  the  act  should  apply  to  any  railroad  bridge  across  the  Missis- 
sippi or  Missouri  river,  but  that  such  bridges  should  be  taxed  as  individual 
property.  At  the  time  the  act  was  passed  none  of  the  bridges  over  those  rivers 
were  owned  by  railroad  companies,  but  the  companies  paid  rent  or  toll  for  the 
use  of  them.  In  1880  the  Chicago,  Milwaukee  &,  Ht.  Paul  Railroad  built  a 
bridge  of  its  own  across  the  Mississippi  at  Babula.  Udd,  that  the  nature  of  the 
property  and  not  the  ownership  determined  whether  it  fell  within  section  10  of 
the  act,  and  tliat  the  bridge  was  therefore  subject  to  be  taxed  by  the  local  tax- 
ing district. 

Bill  in  Eqoiij.    Motion  for  temporary  injunction. 

W.  J.  Knight  and  J.  W.  Cary,  for  complainant. 

Fouke  db  Lyon,  W.  C.  Gregory,  and  J.  HiUinger,  for  defendants. 

Shibas,  J.  The  bill  in  this  cause  sets  forth  that  the  complainant 
is  a  corporation  organized  under  the  laws  of  the  state  of  Wisconsin, 
and  is  the  owner  and  lessee  of  about  5,000  miles  of  railroad  in  the 
states  of  Wisconsin,  Illinois,  and  Iowa;  that,  among  others,  it  oper- 
ates a  line  running  from  Chicago,  Illinois,  to  Council  Bluffs,  Iowa, 
which  crosses  the  •Mississippi  river  at  the  town  of  Sabnla,  by  means 
of  a  bridge  constructed  by  complainant  undetthe  authority  of  the  act 
of  congress,  approved  April  1, 1872,  the  said  bridge  being  used  solely 
for  the  passage  of  the  trains  of  complainant,  and  being  owned  solely 
by  complainant,  the  same  as  other  portions  of  its  track.  The  bi'l 
farther  alleges  that  in  the  years  1881,  1882,  and  1883,  the  general 
manager  of  complainant  made  a  statement  of  the  number  of  miles  of 
railroad  operated  by  complainant  in  the  state  of  Iowa,  with  the  num- 
ber of  cars,  and  the  amount  of  earnings,  as  required  by  the  statute 
of  Iowa,  and  furnished  the  same  to  the  executive  council,  which  state- 
ment included  the  length  of  so  much  of  said  railroad  bridge  at  Sal^ula, 
Iowa,  as  is  within  the  state  of  Iowa,  and  that  the  executive  council,  as 
required  by  law,  assessed  the  total  valuation  of  complainant's  prop- 
erty, including  so  much  of  said  bridge  as  is  within  the  state  of  Iowa, 
and  apportioned  the  same  over  the  entire  road  of  complainant,  in  ac- 
cordance with  the  requirements  of  the  statutes  of  Iowa,  regulating 
the  assessment  and  taxation  of  railroad  property.  The  bill  further 
charges  that  the  town  of  Sabula,  and  county  of  Jackson,  have  each 
assessed  the  bridge  in  question  and  levied  taxes  thereon  for  the  years 
18S1,  1882,  and  188S,  and  are  threatening  to  enforce  the  payment 
v.l9,no.3— 12 
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thereof,  by  seizure  and  sale  of  complainant's  property,  to  prevent 
which  the  court  is  asked  to  issue  a  temporary  injunction. 

The  question  presented  is,  therefore,  whether,  for  the  porposes  of 
taxation,  the  bridge,  owned  and  used  by  complainant  across  the  Mis- 
issippi  river  at  Sabula,  Iowa,  is  to  be  deemed  and  taken  to  be  a  com- 
ponent part  of  the  entire  line  of  road  owned  by  complainant,  the  same 
as  the  bridges  across  the  Des  Moines,  the  Iowa,  and  other  streams 
within  the  state  of  Iowa,  and,  as  such,  to  be  valued  and  assessed  by 
the  executive  council  of  the  state,  or  whether  it  is  to  be  deemed  and 
taken  to  be  a  railway  bridge  within  the  meaning  of  section  808  of 
the  Code  of  Iowa,  and  as  such  to  be  assessed  and  taxed  the  same  as 
the  property  of  individuals  in  the  same  county;  that  is,  by  the  local 
assessors  and  the  board  of  equalization.  Previous  to  the  year  1872, 
the  property  of  railroads  in  Iowa  was  taxed  through  the  gross  earn- 
ings of  the  companies,  1  per  cent,  being  levied  upon  such  earnings, 
one-half  of  which  tax  was  paid  to  the  state,  and  the  other  half  to  the 
respective  counties  through  which  the  roads  were  operated.  In  1872 
an  act  was  passed  by  the  legislature,  providing  for  the  assessn^ent  to 
be  made  by  the  census  board  or  executive  council.  The  act  required 
the  officers  of  each  railroad  company  to  furnish  to  the  census  board  a 
statement  showing  the  whole  number  of  miles  operated  by  the  com- 
pany within  the  state,  and  within  each  county  in  the  state,  with  a  de- 
tailed statement  of  the  number  of  engines,  cars,  and  other  property 
used  in  operating  the  railroad  within  the  state,  and  of  the  gross  earn- 
ings of  the  entire  road  and  of  so  much  thereof  as  is  situated  within 
the  state. 

Section  1  of  the  act  declares  it  to  be  the  duty  of  the  census  board, 
on  the  first  Monday  of  March  in  each  year,  "to  assess  all  the  prop- 
erty of  each  railroad  company  in  this  state  excepting  the  lands,  lots, 
and  other  real  estate  of  a  railroad  company  not  used  in  the  operation 
of  their  respective  roads." 

In  section  3,  it  is  provided  that  "the  assessment  shall  be  made 
npon  the  entire  road  within  the  state,  and  shall  include  the  right  of 
way,  road-bed,  bridges,  culverts,'rolling  stock,  depots,  station  grounds, 
shops,  buildings,  gravel-beds,  and  all  other  property,  real  and  per- 
sonal, exclusively  used  in  the  operation  of  said  railroad." 

Having  ascertained  the  total  valuation,  the  value  per  mile  is  ascer- 
tained by  dividing  the  total  value  by  the  number  of  miles,  and  this 
valuation,  with  the  number  of  miles  situated  in  each  county,  is  trans- 
mitted to  the  board  of  supervisors  of  each  county,  by  whom  the  length 
of  the  track,  and  the  assessed  value  of  the  same  within  each  city, 
town,  township,  and  lesser  taxing  district  within  the  county  is  deter- 
mined. 

By  section  10  of  the  act  it  is  declared  that  "no  provision  of  this 
act  shall  be  held  to  apply  to  any  railroad  bridge  across  the  Missis- 
sippi or  Missouri  rivers,  but  such  bridges  shall  be  assessed  and  taxed 
on  the  same  basis  as  the  property  of  individuals." 
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When  this  act  of  1872  was  adopted  there  were  several  bridges 
aoroBB  the  Mississippi  and  Missouri  rivers,  bat  these  were,  save  the 
Bock  Island  Imdge,  which  was  owned  bj  the  United  States,  owned  by 
bridge  companies,  by  whom  the  bridges  were  constnicted,  and  the  use 
thereof  was  leased  or  otherwise  contracted  to  the  railroad  companies, 
who  paid  a  rental  or  toll  for  crossing  the  same.  In  1880  the  complain- 
ant  constructed  its  bridge  over  the  Mississippi  river  at  Sabula,  for  the 
purpose  of  making  a  continuous  line  of  road  from  Milwaukee  and  Chi- 
cago to  Council  Bluffs.  The  bridge  is  used  only  for  the  passage  of  the 
cars  of  the  complainant'strains,  and  no  rental  or  toll  is  paid  for  crossing 
the  same  by  any  shipper  of  freight  or  passenger  upon  complainant's 
road.  In  other  words,  this  bridge  forms  part  of  complainant's  line 
of  railway,  the  same  as  any  of  the  other  bridges  spanning  the  streams, 
great  or  small,  that  are  crossed  in  going  from  Sabula,  on  the  Missis- 
sippi, to  Council  Bluffs,  on  the  Missouri. 

On  part  of  complainant  it  is  claimed  that  as  this  bridge  forms  part 
of  its  continuous  line  of  road,  it  comes  within  the  enumeration  of  the 
property  to  be  taxed  by  the  census  board,  as  found  in  section  8  of 
the  act  of  1872,  and  that  section  10  does  not  take  it  out  of  this  enu- 
meration, that  section  being  intended  to  cover  the  bridges  across  the 
Mississippi  and  Missouri  rivers  which  are  owned  by  bridge  companies, 
and  for  the  use  of  which  the  railroad  companies  pay  a  rental  or  toll. 
On  part  of  the  defendants  it  is  claimed  that  the  provisions  of  section 
10  must  be  held  applicable  to  all  bridges  across  the  rivers  named, 
which  are  used  for  railroad  purposes  in  the  crossing  of  trains  over  the 
same ;  that  it  is  the  use  made  thereof,  and  not  the  ownership,  which 
makes  the  structure  a  railroad  bridge  within  the  meaning  of  this  sec- 
tion. 

In  the  ease  of  City  of  Dubuque  t.  C,  D.  d  M.  R.  Co.  47  Iowa, 
196,  the  question  of  the  constitutionality  of  this  act  of  1872  came 
before  the  supreme  court  of  Iowa,  it  being  claimed  that  the  act  was 
in  contravention  of  section  2,  art.  8,  of  the  state  constitution,  which 
provides  that  "the  property  of  all  corporations  for  pecuniary  profit 
shall  be  subject  to  taxation,  the  same  as  that  of  individuals."  This 
majority  of  the  court  held  the  act  to  be  constitutional  upon  the  theory 
that  the  mode  of  assessment  and  taxation  provided  in  the  act  applied 
to  all  property  of  the  character  named,  without  reference  to  whether 
it  was  owned  by  a  corporation,  a  partnership,  or  an  individual. 
That  the  act  does  not  provide  a  special  manner  of  assessing  the 
property  of  railroad  companies  as  such,  but  rather  of  railroad  prop- 
erty, and  that  such  property  would  be  properly  taxable  under  its  pro- 
visions, whether  owned  by  an  incorporated  company,  a  partnership, 
or  an  individual.  In  other  words,  the  court  holds  that  the  general 
provisions  of  the  act  were  intended  to  apply  to  all  property  used  for 
railroad  purposes,  and  not  solely  to  property  owned  by  railroad  cor- 
porations, the  use,  and  not  the  ownership,  determining  the  question 
'whether  the  aet  was  applicable  thereto. 
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Under  this  construction  of  the  act  it  follows  that,  as  a  general  mle, 
all  property  used  in  the  operation  of  a  railroad,  np  matter  whether 
the  same  is  owned  by  a  corporation  or  indiTidaals,  is  to  be  assessed 
by  the  census  board  in  the  mode  pointed  out  in  the  act  in  question. 
Section  10  of  the  act,  however,  provides  for  an  exception  to  the  gen- 
eral rule  thus  laid  down,  by  enacting  that  the  provisions  of  the  act 
shall  not  "apply  to  any  railroad  bridge  across  the  Mississippi  or  Mis- 
souri river,  but  such  bridges  shall  be  assessed  and  taxed  on  the  same 
basis  as  the  property  of  individuals." 

As  already  stated,  the  question  at  ksne  between  the  parties  to  these 
proceedings  is  whether  this  section  shall  be  held  to  apply  to  all 
bridges  used  for  railroad  purposes,  without  regard  to  the  ownership 
thereof,  or  shall  be  confined  to  bridges  owned  by  bridge  companies. 
In  the  latter  case,  the  assessment  of  the  bridge  at  Sabula  would  be 
made  solely  by  the  census  board;  but  in  the  former  case,  the  bridge 
would  be  assessed  and  taxed  the  same  as  any  other  structure  erected 
in  the  town  of  Sabula.  If  it  be  true  that  the  general  provisions  of 
the  act  of  1872  are  intended  to  apply  to  property  used  in  the  basiness 
of  railroading,  without  reference  to  the  question  of  the  same  being 
owned  by  a  corporation,  partnership,  or  by  individuals,  then  it  would 
seem  only  consistent  to  hold  that  the  same  rule  should  be  applied  in 
construing  section  10  of  the  act,  and  that  therefore,  when  it  is  stated 
that  "no  provision  of  the  act  shall  apply  to  any  railroad  bridge  across 
the  Mississippi  and  Missouri  rivers,"  the  meaning  is  that  that  par- 
ticular species  of  railroad  property  is  excepted  from  the  operation  of 
the  act,  without  reference  to  whether  it  is  owned  by  a  railroad  corpo- 
ration, a  company,  or  an  individual.  Within  the  meaning  of  this 
act,  a  railroad  bridge  is  a  structure  used  for  the  purpose  of  the  pas- 
sage of  locomotives  and  cars  over  the  same,  by  means  of  rails  laid 
along  the  structure.  If  the  structure  is  used  for  that  purpose,  it  is  a 
railroad  bridge,  no  matter  by  whom  it  was  built  and  is  owned. 

Under  this  construction  of  the  act  all  bridges  over  the  Mississippi 
and  Missouri  rivers  used  for  the  passage  of  railway  trains  will  be  as- 
sessed and  taxed  under  one  and  the  same  statute.  If  it  be  held,  how- 
ever, that  a  bridge  used  solely  for  the  passage  of  railway  trains  is  to 
be  taxed  by  the  census  board,  if  owned  by  a  railway  company,  but  if 
owned  by  an  individual,  is  to  be  assessed  and  taxed  by  the  local  as- 
sessors, then  we  would  have  different  modes  of  assessment  and  taxa- 
tion, applied  to  similar  property,  used  for  a  like  purpose,  and  differing 
only  in  the  ownership.  It  can  hardly  be  supposed  that  the  legisla- 
ture intended  to  enact  such  a  law,  in  view  of  the  constitutional  pro- 
vision already  quoted.  As  an  illustration,  take  the  bridge  over  the 
Mississippi  river  at  Dubuque.  It  is  owned  by  a  bridge  company,  but 
is  used  solely  for  the  passage  of  railway  trains  over  the  same.  It  is 
always  spoken  of  as  a  railroad  bridge,  and  is  assessed  and  taxed,  not 
by  the  census  board,  but  by  the  local  assessors,  the  same  as  other  re- 
alty in  the  city  and  county  of  Dubuque.    If  the  lUinoia  Central  Bail" 
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road  Gompaiiy  ehoold  pnrchase  this  bridge  from  its  present  owners, 
and  oontinud  the  running  of  their  trains  over  the  same,  it  would  then 
constitute  a  part  of  the  main  line  of  the  oompany,  connecting  Cairo 
and  Chicago  with  Sioux  City,  just  as  the  Sabula  bridge  constitutes 
part  of  the  line  of  the  Chicago,  Milwaukee  &  St.  Paul  Bailroad  Com- 
pany, and,  according  to  the  contention  of  complainant,  a  change  in 
the  ownership  of  the  bridge  in  the  supposed  case  would  be  followed 
by  a  change  in  the  mode  of  assessment  and  taxation  of  the  bridge,  al- 
though the  structure  and  the  use  made  thereof  remains  unchanged. 

It  is  urged  in  argument  that  there  is  a  difference  between  a  bridge 
owned  by  a  company,  such  as  the  one  at  Dubuque,  and  one  owned 
by  a  railway  company,  as  is  the  one  at  Sabula,  in  that  a  toll  is  charged 
by  the  bridge  company  and  paid  by  the  railway  company  for  each 
car  and  passenger  that  passes  over  the  bridge ;  whereas,  in  the  latter 
case,  the  railway  company  treats  the  bridge  as  part  of  its  continuous 
line,  and  makes  no  special  charge  for  carrying  freight  and  passengers 
over  the  same,  in  distinction  from  any  other  part  of  its  line.  This 
difference,  however,  so  far  as  it  affects  the  question  under  considera- 
tion, is  more  apparent  than  real.  In  both  cases  the  companies  use 
the  bridges  for  the  same  purpose.  In  the  one  case  the  railway  com- 
pany meets  the  cost  of  transporting  its  trains  over  the  river  by  pay- 
ing for  the  use  of  the  bridge,  while  in  the  other,  the  company  meets 
the  cost  by  paying  for  the  erection  of  the  bridge,  and  the  current  ex- 
penses of  maintaining  it.  It  is  nevertheless  true  that  the  structures 
and  the  uses  to  which  they  are  put  are  the  same  in  both  instances, 
and  the  mode  of  their  construction,  and  the  use  to  which  they  are 
put,  show  them  to  be  alike  railroad  bridges,  and  no  good  reason  is 
perceived  why  the  modes  of  as8eB3ment  and  taxation  should  be  varied 
by  reason  of  a  difference  in  the  ownership. 

The  act  of  1872,  as  construed  by  the  supreme  court  of  Iowa,  is  in- 
tended to  provide  for  the  taxation  of  property  used  in  the  operations 
of  railroading,  without  regard  to  .its  ownership  by  a  corporation,  a 
partnership,  or  individuals.  If  there  were  no  exceptions  in  the  act, 
all  railroad  bridges  crossing  the  Mississippi  and  Missouri  rivers,  be- 
ing structures  used  in  the  operation  of  railways,  would  fall  within 
the  provisions  of  the  act,  and  in  that  case  would  be  assessable  by  the 
census  board,  and  in  no  other  manner.  But  by  section  10  of  the  act, 
one  kind  of  property  used  in  the  operation  of  railways  is  specially 
excepted,  to-wit,  all  railway  bridges  across  the  Mississippi  and  Mis- 
souri rivers,  it  being  declared  that  "such  bridges  shall  be  assessed 
and  taxed  on  the  same  basis  as  the  property  of  individuals."  Under 
this  section  the  census  board  have  no  right  or  authority  to  assess  any 
railroad  bridges  spanning  the  rivers  named,  because  the  first  clause 
of  the  section  expressly  declares  that  no  provision  of  the  act  shall  be 
held  applicable  to  such  bridges,  and  it  is  only  by  virtue  of  the  pro- 
visions of  this  act  that  the  census  board  have  the  right  to  assess  any 
railroad  property  for  taxation.     The  first  clause,  therefore,  of  section 
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10  negatives  the  claim  that  railroad  bridges  OTer  the  MiasiBsippi  and 
Missouri  rivers  are  assessable  by  the  censas  board,  and  the  letter 
clause  of  the  section  expressly  declares  that  these  bridges  shall  be 
assessed  and  taxed  on  the  same  basis  as  the  property  of  individuals, 
by  which  is  meant  that  these  bridges  ^hall  be  assessed  in  the  same 
mode  as  is  pursued  in  regard  to  other  property  situated  in  the  same 
taxing  district,  or,  in  other  words,  these  bridges  are  to  be  assessed  and 
taxed  through  the  agency  of  the  local  assessors. 

In  considering  the  construction  to  be  given  to  the  act  of  1872,  I 
have  viewed  it  in  the  form  in  which  it  was  passed  by  the  legislature, 
and  not  as  it  is  now  found  incorporated  in  the  Code  of  1873.  An  ex- 
amination of  the  Code  shows  that  section  1  of  the  act  of  1872  forms 
section  1317  of  the  Code,  and  sections  2,  3, 4,  5,  6,  and  11  of  the  act 
of  1872  are  condensed  into  sections  1318,  1319,  1320,  1321,  and 
1322  of  the  Code.  Sections  8  and  10  of  the  act  of  1872  are  found 
incorporated  together  as  section  808  of  the  Code.  The  changes  thus 
made  in  the  language  used,  and  in  the  relative  positions  of  these  sec- 
tions, do  not  change  the  legal  efFeot  thereof,  so  far  as  the  question 
under  consideration  is  concerned.  These  sections,  808  and  1818^  to 
1822,  inclusive,  deal  with  the  same  subject,  and  are  therefore  to  be 
construed  together.  While  section  1817  declares  that  the  executive 
council  shall  assess  all  the  property  of  each  railway  corporation  in 
the  state,  "excepting  the  lands,  lots,  and  other  real  estate  belonging 
thereto  not  used  in  the  operations  of  any  railway, "  yet,  section  808 
declares  that  "  lands,  lots,  and  other  real  estate  belonging  to  any 
railway  company  not  exclusively  used  in  the  operation  of  the  several 
roads,  and  all  railway  bridges  across  the  Mississippi  and  Missouri 
rivers,  shall  be  subject  to  taxation  ou  the  same  basis  as  the  property 
of  individuals  in  the  several  counties  where  situated."  Being  in  pari 
materia,  the  two  sections  must  be  construed  together;  and  it  follows 
that  the  general  declaration  in  section  1317,  that  all  the  property  of 
each  railway  corporation  is  to  be  assessed  by  the  executive  council, 
must  be  held  to  mean  all  property  not  excepted  in  some  other  sec- 
tion of  the  statutes  dealing  with  the  same  subject-matter. 

It  is  a  familiar  rule  of  construction  that  general  statements  or  pro* 
visions  in  statutes  may  be  restricted  or  qualified  by  special  clauses 
found  therein.  Therefore,  when  we  find  that  section  1317  declares, 
generally,  that  all  the  property  of  railway  companies  used  in  the  op- 
eration of  their  roads  is  to  be  taxed  by  the  executive  council,  and 
that  section  808  provides  for  the  taxation  of  lands,  lots,  and  other 
property  not  nsed  in  the  operation  of  the  roads,  and  of  railroad 
bridges,  by  the  local  assessors,  we  must  hold  that  the  special  excep- 
tions named  in  section  808  qualifies  and  restricts  the  general  lan- 
guage used  in  section  1317.  By  this  rule  both  sections  are  harmo- 
nized, and  neither  abrogates  the  other.  That  this  construction  effect- 
uates the  true  intent  of  the  legislature,  is  shown  by  a  reference  to 
the  act  of  1872,  wherein,  as  already  stated,  we  find  the  general  de- 
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claration  as  now  set  forth  in  section  1817  of  the  Code,  bat  with  the 
proviso  found  in  section  10,  declaring  that  the  provisions  of  the  act 
should  not  apply  to  any  railroad  bridge  across  the  Mississippi  and 
Missonri  rivers.  To  give  this  section  the  construction  claimed  for  it 
on  behalf  of  complainant  would  require  the  interpolation  of  the  words, 
"unless  owned  by  a  railroad  corporation,"  or  the  equivalent  thereof, 
BO  as  to  make  the  section  read,  "that  no  provision  of  this  act  should 
be  held  to  apply  to  any  railroad  bridge  across  the  Mississippi  or  Mis- 
soori  rivers,  unless  owned  by  a  railroad  corporation." 

It  is  ai^ued  that  this  must  have  been  the  intent  of  the  legislature, 
in  effect,  because,  when  the  act  of  1872  was  passed  there  were  no 
bridges  across  these  rivers  that  were  owned  by  the  railway  com- 
panies, and  hence  that  the  exception  contained  in  section  10  could 
not  have  been  intended  to  apply  to  such  bridges  when  they  were 
afterwards  built.  The  act  of  1872  was  prospective  in  its  operation. 
It  was  intended  to  provide  a  mode  for  the  taxation  of  railway  prop- 
erty in  the  future,  and  was  intended  to,  and  does  apply  to,  all  rail- 
ways in  the  state,  whether  then  built  or  not.  While  it  may  be  true 
that  in  1872  there  were  no  railway  bridges  across  the  MissisBippi  or 
Missouri  rivers  owned  by  the  railroad  companies  using  the  same,  still 
it  cannot  be  fairly  claimed  that  the  improbability  of  such  bridges  be- 
ing built  and  owned  by  the  railroad  companies  was  so  great  that  it 
must  be  presumed  that  the  legislature  did  not  contemplate  such 
bridges  being  built,  and  therefore  did  not  intend  to  include  them 
within  the  general  term  of  railroad  bridges,  as  found  in  section  10  of 
the  act  of  1872. 

It  was  certainly  known  to  the  legislature  that  railroad  companies, 
both  in  Iowa  and  other  states,  were  frequently  in  the  habit  of  build- 
ing and  owning  bridges  across  rivers  of  very  considerable  magnitude, 
and  that  there  was  no  special  reason  why  in  the  future  some  railway 
company  might  not  build  and  own  a  bridge  across  the  Mississippi. 
It  was  also  undoubtedly  known  to  the  legislature,  when  the  act  of 
1872  was  passed,  that  congress  had,  in  1866,  authorized  the  Chicago, 
Burlington  &  Quincy  BaUroad  Company  to  construct  and  maintain  a 
raUroad  bridge  across  the  Mississippi  river,  connecting  its  lines  in 
Illinois  and  lotra,  and  in  the  same  act  had  authorized  the  Winona  & 
St.  Peter  Bailroad  Company  to  construct  and  maintain  a  railroad 
bridge  across  the  Mississippi  river  at  Winona,  Minnesota,  and  that 
in  1870  had  authorized  the  St.  Joseph  &  Denver  City  Railroad  Com- 
pany to  construct  and  maintain  a  railroad  bridge  across  the  Missouri 
river  at  St.  Joseph,  Missouri,  and  in  1871,  had  authorized  the  Louisi- 
ana &  Missouri  Bailroad  Company  to  construct  and  maintain  a  rail- 
road bridge  across  the  Mississippi  river  at  Louisiana,  Missouri,  and 
in  1872,  but  a  few  days  before  the  passage  of  the  act  of  the  legisla- 
ture in  question,  had  authorized  the  Western  Union,  and  Sabnla, 
Ackley  &  Dakota  Bailroad  companies  to  construct  and  maintain  a 
railroad  bridge  across  the  Mississippi  at  some  point  in  Clinton  or 
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Jackson  conniies,  in  Iowa, — the  bridge  in  question  at  Sabula  being 
afterwards  bnilt  nnder  the  authority  of  this  aot  of  congress,  by  the 
present  complainant,  as  the  assignee  of  the  rights  of  said  Western 
Union,  and  Sabula,  Aokley  &  Dakota  eompaniea.  Under  these  cir- 
cumstances, the  claim  made  in  argument,  that  the  legislature  could 
not  have  contemplated  the  possibility  of  the  construction  of  any  rail- 
road bridges  across  the  Mississippi  and  Missouri  rivers  by  a  railroad 
company,  and  hence,  did  not  intend  the  exception  found  in  section 
10  of  the  act  of  1872  to  apply  to  such  bridges,  cannot  be  sustained, 
in  view  of  the  broad  terms  used  in  that  section. 

If  tbe  views  herein  stated  are  correct,  it  follows  that  the  executive 
council  of  the  state  have  no  authority  to  include  the  bridge  at  Sa- 
bula in  the  enumeration  of  the  property  owned  by  complainant  to  be 
assessed  by  such  council.  Being  a  railroad  bridge,  it  is  to  be  as- 
sessed and  taxed  on  the  same  basis  and  by  the  same  modes  that  are 
applicable  to  other  realty  situated  in  the  same  taxing  district;  and,  as 
a  necessary  consequence,  it  follows  that  the  application  for  a  tempo- 
rary injunction  must  be  overruled. 

Becognizing  the  importance  of  the  question  presented  in  this  case, 
I  have  given  as  much  time  to  its  investigation  as  was  possible,  since 
its  submission,  but  its  importance  demands  that  it  should  not  be  left 
dependent  upon  the  conclusions  of  a  single  judge  reached  upon  an 
argument  upon  a  motion  for  a  temporary  injunction,  and  it  is  the 
desire  of  the  court  that,  upon  the  final  hearing  of  the  case  upon  its 
merits,  the  question  may  be  presented  to  a  full  bench. 


In  re  Tung  Yeono. 
iDitlriet  Court,  D.  California.    February  1,  1884.) 

1.  Ohinksbs  Immigration— Custom- HonsK  Certipicatbb. 

By  the  treaty  of  1880,  Chinese  laborers  tlien  In  the  United  States  were  ao- 
corded  the  privilege  of  coming  and  going  at  pleasure.  The  restriction  act  of 
1882  extends  this  liberty  to  all  who  arrive  before  the  expiration  of  90  days  after 
the  passage  of  the  act.  This  law  also  requires  incoming  Chinamen  to  produce 
custom-house  certiftcates.  The  language  of  the  act  is  ambiguous  and  might  be 
80  construed  as  to  require  the  certificate  from  those  who  left  the  country  be- 
tween the  adoption  of  the  treaty  and  the  passage  of  the  restriction  act,  but  as 
no  provisions  existed  during  that  period  for  the  issue  of  such  certificates,  this 
construction  would  be  clearly  rupugnant  to  the  treaty.  The  court,  therefore 
holds  that  Chinese  laborers  who  were  in  the  United  States  at  the  date  of  the 
treaty,  and  who  departed  before  the  act  took  effect,  are  entitled  to  land  without 
producing  custom-house  certificates. 

2.  Same— Mebchants. 

Only  Chinese  laborers  are  excluded.  Those  who  come  to  engage,  in  good 
faith,  in  mercantile  occupations  are  /iM  to  be  entitled  to  land,  and  their  Can- 
ton certificates  are  prima  facte  evidence  of  their  mercantile  character, 

3.  Same— CHiiiDREN. 

Nothing  in  the  law  is  held  to  prevent  parents  living  here  from  sending  for 
their  children  who  are  two  young  to  be  classed  as  laborers. 
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On  Habeas  Corptu. 

S.  G.  Hilbom,  U.  S.  Atty.  for  California,  and  Carroll  Cook,  Asst. 
U.  S.  Atty.  for  California,  for  the  United  States. 

Lyman  J.  Moiory,  for  the  detained. 

Milton  Androt,  for  Williams,  Dimond  &  Co.,  agents  Facifio  Mail 
S.  S.  Co.,  who  held  petitioners. 

Hoffman,  J.  The  very  great  number  of  oases  in  which  writs  of 
kabeaa  corput  have  been  sued  out  of  this  oourt  by  Chinese  persons 
claiming  to  be  illegally  restrained  of  their  liberty,  and  which  were  of 
necessity  summarily  investigated  and  disposed  of,  has  rendered  it 
impossible  for  the  court  to  deliver  a  written  opinion  in  each  case. 
The  evidence  in  the  various  cases  and  the  rulings  of  the  court  have 
been  very  imperfectly  reported  by  the  press,  and  the  latter,  though 
much  criticised,  have  not,  it  is  believed,  been  thoroughly  understood. 
It  is  deemed  proper  to  set  forth  in  an  opinion,  as  suc.oinctly  as  may 
be,  the  general  nature  of  these  cases,  of  the  evidence  upon  which  the 
decision  of  the  court  has  been  based,  and  its  rulings  upon  the  more 
important  of  the  questions  which  have  been  presented  for  its  deter* 
mination. 

The  applications  for  discharge  from  a  restraint  claimed  to  be  ille- 
gal may  be  divided  into  three  classes : 

First.  Applications  on  the  ground  of  previous  residence.  By  the 
second  article  of  the  treaty  it  is  provided  that  "Chinese  laborers  now 
in  the  United  States  shall  be  allowed  to  go  and  come  of  their  own 
free  will  and  accord,  and  shall  be  accorded  all  the  rights,  privileges, 
immunities,  and  exemptions  which  are  accorded  to  the  citizens  and 
subjects  of  the  most  favored  nations."  22  St.  827.  By  the  third 
section  of  the  law,  known  as  the  restriction  act,  the  same  privilege  is 
indirectly  extended  to  laborers  "who  shall  have  come  into  the  United 
States  before  the  expiration  of  ninety  days  next  after  the  passage  of 
this  act."  The  date  of  this  treaty  is  November  17,  1880.  The  date 
of  the  passage  of  the  law  is  May  6, 1882.  During  this  interval  large 
numbers  of  Chinese  laborers,  who  were  protected  by  the  treaty,  have 
left  the  country,  of  course,  unprovided  with  custom-house  certificates, 
for  there  was  no  law  then  existing  which  required  them  to  obtain 
them  or  authorized  the  custom-house  authorities  to  furnish  them. 

The  language  of  the  law  is  ambiguous,  and  perhaps  admits  the 
construction  that  the  laborers  who  left  this  country  during  the  inter- 
val I  have  mentioned  should  be  required  to  produce  the  custom- 
house certificate  provided  for  in  the  act.  It  was  not  doubted  by  the 
court  that  if  the  treaty  and  the  law  were  irreconcilably  conflicting, 
the  duty  of  the  oourt  was  to  obey  the  requirements  of  the  law,  but  it 
was  considered  that  no  construction'  should  be  given  to  the  law  which 
would  violate  the  provisions  of  the  treaty,  if  such  construction  could 
be  avoided.  It  was  therefore  held  that  a  Chinese  laborer  who  was 
here  at  the  date  of  the  treaty,  and  who  left  the  country  before  the 
law  ^ent  into  operation,  might  bo  admitted  without  producing  a  cus- 
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tom>hoaBe  certificate,  which  it  would  be  impossible  for  him  to  obtain, 
and  that  it  was  inadmissible,  if  not  indecent,  to  impute  to  congress, 
when  legislating  to  carry  into  effect  our  treaty  with  China,  the  inten- 
tion to  deprive  laborers  of  the  right  to  come  and  go  of  their  own  free 
will  and  accord,  which  was  explicitly  recognized  and  secured  by  the 
treaty,  by  exacting  as  a  condition  of  its  exercise  the  production  of  a 
certificate  which  it  was  out  of  their  own  power  to  obtain.  In  re 
Chin  A  On,  18  Fed.  Bep.  506.  It  was  also  held  that  Chinese  who 
were  not  in  the  country  at  the  date  of  the  treaty  were  not  embraced 
within  the  provisions  of  the  second  article,  ^nd  also  that  a  Chinese 
laborer  who,  although  in  the  country  at  the  date  of  the  treaty,  had 
left  after  the  law  went  into  practical  operation,  and  who  neglected  to 
procure  a  certificate,  was  not  entitled  to  return.  As  to  the  sound- 
ness of  the  last  ruling,  doubts  may  be  entertained.  It  is  understood 
that  the  question  will  shortly  be  submitted  to  the  circuit  court. 

If  there  be  error  in  these  rulings  it  is  assuredly  not  in  favor  of  the 
Chinese.  The  right  of  laborers  who  can  prove  they  were  in  the  coun- 
try at  the  date  of  the  treaty,  and  had  left  before  the  law  went  into  ef- 
fect, to  be  allowed  to  land  without  the  production  of  a  custom-house 
certificate,  being  thus  recognized,  the  court  held  that  the  burden  of 
proof  was  on  them,  and  that  satisfactory  evidence  of  the  facts  would 
be  rigorously  exacted.  In  some  cases  this  evidence  was  such  as  to 
establish  the  facts  beyond  all  reasonable  doubt ;  as,  for  instance,  the 
former  residence  and  departure  of  the  petitioner  was  in  one  case 
proved  by  the  testimony  of  the  reverend  gentlemen  at  the  head  of  the 
Chinese  mission  in  this  city,  who  swore  not  only  to  his  personal  rec- 
ollection of  the  fact,  but  produced  a  record  of  the  proceedings  of  the 
sessions  of  his  church,  in  which  the  departure  of  the  petitioner  and 
his  resignation  of  the  office  of  deacon,  which  he  held,  and  the  appoint- 
ment of  his  successor,  are  recorded.  These  records,  be  testified,  were 
in  his  own  handwriting,  and  were  made  at  the  date  which  they  bore. 
In  another  case  a  young  lady  connected  with  the  mission  proved  the 
departure  of  the  petitioner,  (who  was  a  convert  and  her  pupil,)  not 
merely  by  her  own  testimony  as  to  the  fact,  but  by  the  production  of 
a  religious  book  which  she  gave  him  at  the  time  of  his  departure,  on 
the  fly-leaf  of  which  were  inscribed,  in  her  own  handwriting,  and 
signed  by  herself,  some  expressions  of  regard,  together  with  some 
texts  of  scripture.  This  book,  she  testified,  was  handed  to  him  on 
board  the  vessel  at  the  date  of  the  inscription  on  the  fly-leaf,  with  the 
injunction  to  keep  it  and  bring  it  back  on  his  return.  It  was  accord- 
ingly brought  back  and  produced  in  court.  On  proofs  such  as  these 
no  rational  doubt  could  be  entertained,  and  the  petitioners  were  dis- 
charged. 

But  in  the  large  majority  of  cases  proofs  hardly  less  satisfactory 
were  exacted  and  furnished.  The  Chinese,  on  returning  to  their 
country,  almost  invariably  procure  permits  from  the  companies  of 
which  they  are  members,  and  which  are  furnished  them  on  payment 
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of  their  dues.  The  departure  of  the  members  and  the  payment  of 
their  dues  are  recorded  in  the  books  of  the  company.  These  books 
the  court  invariably  required  to  be  produced.  It  also  appears  that, 
in  moat  cases,  their  savings,  accumulated  in  this  country,  are  re- 
mitted to  China  for  their  account  by  mercantile  firms  in  this  city, 
and  also  that  their  tickets  are,  in  many  cases,  purchased  through  the 
agency  of  those  firms.  The  production  of  the  firm  books  showing 
these  transactions  was,  in  like  manner,  required,  and  they,  together 
with  the  books  of  the  companies,  were  subjected  to  the  critical  scrutiny 
of  Mr.  Vrooman,  the  very  intelligent,  competent,  and  entirely  reliable 
Chinese  interpreter. 

In  very  many  cases  all  these  books  were  produced  in  court,  and,  in 
some  instances,  the  evidence  they  afforded  was  corroborated  by  testi- 
mony of  white  persons  in  whose  employ  the  petitioner  had  been,  and 
who  testified  to  the  time  of  bis  departure.  It  is,  of  course,  possible 
that,  in  some  instances,  the  court  has  been  deceived,  but  considering 
that  in  no  case  has  a  person  been  allowed  to  land  on  the  plea  of  pre- 
vious residence  on  unsupported  Chinese  oral  testimony,  the  number 
of  such  instances  cannot  be  large.  The  proofs  were  in  all  cases  sufEl- 
cient  to  satisfy  any  candid  and  unbiased  mind.  Of  the  whole  num- 
ber thus  far  discharged  by  the  order  of  the  court,  it  is  believed  that 
thoEC  discharged  on  the  grounds  stated  constitute  nearly  one-half. 
In  justice  to  the  six  companies  I  should  add  that  their  presidents 
have  spontaneously  offered  to  the  court  to  cause  copies  of  their  books, 
with  records  of  departures  of  their  members  during  the  interval  I 
have  mentioned,  to  be  made  at  their  own  charges,  such  copies  to  be 
verified  by  Mr.  Vrooman,  by  comparison  with  the  original  records, 
and  then  to  be  deposited  with  the  court.  When  this  is  done  no  means 
will  any  longer  exist  of  interpolating  or  adding  new  names  on  the 
books  of  the  companies.  It  will  still  remain  possible  for  a  Chinese 
laborer  to  assume  the  name,  and  personate  the  character  of  some  one 
whose  name  appears  on  the  records ;  but  this  mode  of  deception  it 
seems  impossible  wholly  to  prevent. 

Secondly,  Applications  founded  on  the  productions  of  Canton  certi- 
ficates. The  investigation  of  this  class  of  cases  proved  exceedingly 
embarrassing  to  the  court,  and  is  attended  with  difficulties  almost 
insuperable.  The  certificates  furnished  at  Canton  by  the  agent  of 
the  Chinese  government,  the  law  declares,  shall  be  prima  facie  evi- 
dence of  a  right  to  land.  This  provision  of  the  law,  whatever  dis- 
trust might  be  felt  a?  the  reliability  of  these  certificates,  the  court 
could  not  disregard.  The  counsel  for  the  petitioner  usually  presented 
a  Canton  certificate  to  the  court  and  rested  his  case.  The  district 
attorney  was  necessarily  without  the  means  of  disproving  the  truth 
of  the  certificate  except  by  such  admissions  as  he  might  extract  from 
the  petitioner  himself  when  placed  on  the  stand,  or  had  been  gath- 
ered from  him  apon  his  examination  by  the  custom-house  officials. 
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The  district  attorney  was  therefore  allowed  to  call  the  petitioner, 
and  cross-examine  him  in  a  most  searching  manner,  and  contradict, 
if  he  could,  his  statements ;  in  short,  to  treat  him  as  an  adverse  wit- 
ness called  by  the  opposite  side.  This  method,  though  somewhat  ir- 
regular, seemed  to  be  the  only  one  to  be  adopted  with  any  hope  of 
arriving  at  the  truth.  Another  embarrassment  under  which  the 
court  labored  was  the  inability  to  attach  any  distinct  and  definite 
signification  to  the  term  "merchant;"  but,  inasmuch  as  the  treaty 
expressly  declares  that  the  only  class  to  be  excluded  are  "laborers," 
and  that  no  other  class  is  within  the  prohibition  of  the  treaty,  it  was 
held  by  the  court  that  the  inquiry  was  not  so  much  whether  the  per- 
son was  a  merchant  as  whether  he  was  a  "laborer,"  and  that  that 
inquiry  should  relate,  not  to  his  occupation  or  atatm  in  China,  but  to 
the  occupation  in  which  he  was  to  be  engaged  in  in  this  country ;  as 
the  intention  and  object  of  the  law  was  to  protect  our  own  laborers 
from  the  competition  and  rivalry  of  Chinese  laborers  here. 

At  first  sight  it  would  seem  that  the  production  of  the  books  of  a 
respectable  mercantile  firm,  in  which  the  name  of  the  petitioner  was 
inscribed  as  a  partner,  would  be  sufficient  to  establish  his  status  as  a 
merchant.  It  was  soon  found,  however,  that  this  mode  of  proof  was, 
to  a  great  extent,  unreliable ;  for,  first,  the  books  might  be  falsified, 
and  the  entry  made  to  meet  the  exigencies  of  the  case;  and,  sec- 
ondly, it  appeared  that  the  Chinese  are  in  the  habit  of  placing  their 
earnings  in  stores  or  mercantile  establishments,  and  in  virtue  of  this 
investment  they  are  admitted  to  a  share  of  the  profits.  It  might, 
therefore,  often  happen  that  a  Chinese  laborer  would  appear  on  the 
books  of  the  company  as  holding  an  interest  to  the  amount  of  a  few 
hundred  dollars  in  the  concern,  while  he  himself  remained  a  laborer, 
and  could  in  no  sense  of  the  term  be  called  a  merchant  or  a  trader. 
The  books  above  spoken  of  were  in  all  cases  subjected  to  a  rigid  scru- 
tiny, with  a  view  of  detecting  interpolations  and  falsifications.  I  am 
satisfied  that  in  spite  of  the  efforts  of  the  court,  which  in  almost  all 
cases  itself  subjected  the  petitioner  to  a  rigid  cross-examination,  and, 
in  spite  of  the  efforts  of  the  district  attorney,  some  persons  have 
been  admitted  on  Canton  certificates  who  have  no  right  to  land,  in 
what  numbers  it  is  impossible  to  say,  but  this  result  seemed  to  be  the 
necessary  consequence  of  the  fact  that  the  law  made  the  certificate 
prima  facie  evidence  of  the  petitioner's  right,  and  of  the  difficulty  of 
ascertaining  the  facts.  A  considerable  number  of  cases  were  also 
presented  to  the  court,  where  the  petitioner  claimed  to  be  about  to 
enter  some  mercantile  establishment  in  which  his  brother  or  his  uncle 
or  his  father  was  interested.  The  existence  of  the  establishment  was 
usually  proved  beyond  a  doubt,  but  the  court  was  at  the  mercy  of, 
oral  testimony  as  to  the  intended  adoption  of  the  petitioner  as  a  part- 
ner. In  some  instances  letters  were  produced  from  his  relatives  in 
this  city,  addressed  to  him  in  Hong  Kong,  inviting  him  to  come  to 
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this  eoontry  to  be  admitted  to  the  hnsiness,  bnt  the  genaineness  of 
these  letters  was  often  doubtful,  and  no  obstacle  existed  to  their  man- 
ufaetture  in  this  eitj  after  the  arrival  of  the  steamer. 

In  several  cases  it  appeared  bj  the  petitioner's  own  admission  that 
he  was  a  laborer  in  China ;  that  he  came  to  this  country  wholly  un- 
provided with  money;  and  that  he  expected  to  enter  the  store  of  his 
brother,  or  uncle,  or  other  relative,  as  a  porter.  In  such  cases  he 
was  remanded  to  the  ship;  but  even  in  those  cases  where  the  peti- 
tioner, or  his  uncle,  or  other  relatives  declared  that  he  was  to  be  ad- 
mitted to  the  business,  the  court  became  aware  that  it  might  be  the 
victim  of  gross  imposition  if,  on  such  testimony,  any  Chinese  person 
engaged  in  mercantile  pursuits  here  could  import  as  many  laborers 
as  he  might  declare  to  be  brothers,  sons,  or  nephews,  and  testify  that 
he  proposed  to  admit  them  to  the  business.  In  some  instances  pre- 
tentions of  this  kind  have  been  summarily  rejected.  In  other  in- 
stances the  court  has  felt  compelled  to  discharge  the  petitioner  on  a 
preponderance  of  proof,  though  not  without  serious  misgivings  as  to 
the  facts  of  the  case. 

Third,  Children  brought  to  or  sent  for  by  their  parents  or  guard- 
ians in  this  city.  In  almost  all  these  cases  the  petitions  were  fi}ed 
on  behalf  of  children  of  from  10  to  15  years  of  age.  Their  fathers 
or  other  relatives  testified  that  they  had  sent  for  them  to  be  brought 
to  the  United  States  with  a  view  of  placing  them  at  school  to  learn 
the  English  language,  and  later  to  adopt  them  into  their  business. 
The  parents  who  thus  claimed  to  exercise  the  natural  right  to  the 
custody  and  care  of  their  children  were,  in  almost  every  instance,  Chi- 
nese merchants;  sometimes  of  considerable  substance,  resident  here, 
and  entitled,  under  the  provisions  of  the  treaty,  to  all  the  rights,  priv- 
ileges, and  immunities  of  subjects  and  citizens  of  the  most  favored 
nation.  Absurdly  enough,  these  children,  in  many  instances,  were 
provided  with  Canton  certificates,  but,  though  they  were  in  no  sense 
merchants,  many  of  them  being  much  too  young  to  earn  their  living, 
they  were  certainly  not  laborers;  and  it  was  not  without  satisfaction 
that  I  found  there  was  no  requirement  of  the  law  which  would  oblige 
me  to  deny  to  a  parent  the  custody  of  his  child,  and  to  send  the  lat- 
ter back  across  the  ocean  to  the  country  from  which  he  came. 

The  foregoing  presents  a  general,  but  I  think  sufficient,  statement 
of  the  various  questions  which  have  arisen  in  these  cases,  and  of  the 
ralings  of  the  court  upon  them.  If  there  be  error  in  those  rulings  I 
am  unable  to  discern  it.  It  will  be  cheerfully  corrected  when  found 
to  exist  by  the  judgment  of  a  higher  court,  or  even  when  pointed  out 
by  any  one  who  shall  first  have  taken  the  pains  to  ascertain  what 
rulings  of  this  court  have  actually  been,  a  natural,  and  one  would 
think  necessary,  preliminary  which  has  hitherto  been  largely  dis- 
pensed with  by  the  more  vehement  of  those  by  whom  the  action  of 
the  court  has  been  assailed.  That  some  persons  have  been  suffered 
to  land  under  Canton  certificates  who  were  in  fact  within  the  pro- 
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hibited  class  there  is  great  reason  to  fear.  How  this  could  have  been 
prevented  bj  the  action  of  any  court,  honestly  and  fearlessly  discharg- 
ing its  duty  under  the  law  and  the  evidence,  has  not  been  pointed 
out. 

By  the  constitution  and  laws  of  the  United  States,  Chinese  persons, 
in  common  with  all  others,  have  the  right  "to  the  equal  protection  of 
the  laws,"  and  this  includes  the  right  "to  give  evidence"  in  courts. 
A  Chinese  person  is  therefore  a  competent  witness.  To  reject  his 
testimony  when  consistent  with  itself,  and  wholly  uncontradicted  by 
other  proofs,  on  the  sole  ground  that  he  is  a  Chinese  person,  would 
be  an  evasion,  or  rather  violation,  of  the  constitution  and  law  which 
every  one  who  sets  a  just  value  upon  the  uprightness  and  independ* 
ence  of  the  judiciary,  would  deeply  deplore.  But  while  according  to 
Chinese  witnesses  the  right  to  testify  secured  to  them  by  the  consti- 
tution and  the  law,  no  means  of  arriving  at  the  truth  within  the 
power  of  the  court  have  been  neglected,  and  the  ingenuity  of  the  dis- 
trict attorney  and  the  court  has  been  taxed  in  the  attempt  to  elicit 
the  truth  by  minute,  rigorous,  and  protracted  cross-examinations. 
That  it  has  frequently  been  baffled  was  naturally  to  be  expected.  But 
notwithstanding  these  unavoidable  evasions,  the  practical  operations 
of  the  act  has  been  by  no  means  unsatisfactory. 

Betums  obtained  from  the  custom-house  show  that  from  the  fourth 
of  August,  1882,  to  the  fifteenth  of  January,  1884,  a  period  of  nearly 
16  months,  there  have  arrived  in  this  port  3,415  Chinese  persons. 
During  the  same  period  there  have  departed  no  less  than  17,088.  It 
thus  appears  that  not  only  has  the  flood  of  Chinese  immigration,  with 
which  we  were  menaced,  been  stayed,  but  a  process  of  depletion  has  been 
going  on  which  could  not  be  considerably  increased  without  serious  dis- 
turbance to  the  established  industries  of  the  state.  It  is  stated  that 
the  wages  of  Chinese  laborers  have  advanced  from  $1  to  $1.75  per 
diem, — a  fact  of  much  significance,  if  true.  It  is  much  to  be  regretted 
that  the  notion  that  the  law  has,  through  its  own  defects,  or  the  fault 
of  the  courts,  proved  practically  inoperative,  has  been  so  widely  and 
persistently  disseminated.  Such  a  misapprehension  cannot  have  failed 
to  be  injurious  to  the  state  by  preventing  the  immigration  of  white 
persons  from  the  east  to  replace  the  Chinese  who  are  departing. 

Another  circumstance  which,  though  not  contemplated  by  the  law, 
has  incidentally  attended  its  enforcement,  may  be  mentioned.  The 
costs,  the  attorneys'  fees,  and  the  inconvenience  and  expense  of  at- 
tending upon  the  courts  until  their  cases  can  be  heard,  must,  in  effect, 
have  imposed  upon  the  Chinese  arriving  here  charges  nearly  or  quite 
equal  to  the  capitation  tax,  which  in  Australia  has  been  found,  it  is 
said,  sufficient  to  secure  their  practical  exclusion.  On  this  point  I 
have  no  accurate  information.  But  the  liability  to  the  charges  I  have 
mentioned  cannot  fail  to  exercise  a  strong  deterring  influence  upon 
the  lower  classes  of  Chinese  laborers. 

In  the  case  at  bar  the  proofs  establish  beyond  a  rational  doubt 
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tbat  the  petitioner  was  in  the  United  States  at  the  date  of  the  treaty, 
and  tbat  he  left  the  United  States  before  the  passage  of  the  law  which 
enabled  or  reqaired  Chinese  laborers  to  procure  oasiom-hoase  certifi. 
eates.     He  is  therefore,  in  my  jadgment,  entitled  to  be  discharged. 


Mississippi  Mills  Co.  v.  Banlett  and  others.* 

{dreuit  Uovrt,  E.  D.  Louisiana.    December,  1883.) 

Ihboi>vkrt  Laws  op  LonmrASA. 

The  insolvent  laws  of  Louisiana  do  not,  by  thdr  declatoiy  force  solely,  with- 
out any  other  investiture  of  title,  the  possession  remaining  in  the  deotor,  re- 
move the  property  of  the  debtor  beyond  the  reach  of  a  creditor  who  is  a  resident' 
of  another  state,  and  who  proceeds  in  the  circuit  coart. 

Ogden  v.  Haundert,  VI  Wheat.  213,  followed. 

Bunk  of  Tenneinee  v.  Horn,  17  How.  15'J,  distinguished. 

On  Bale  to  Dissolve  Attachment. 

E.  H.  Farrar,  for  plaintiff. 

The  coart  is  asked  to  let  go  its  jurisdiction  over  and  its  possession 
of  the  defendant's  property,  and  to  surrender  the  same  to  the  state  court 
and  its  appointed  officer,  to  be  there  and  by  him  administered  under 
the  state  insolvent  laws.  Neither  the  state  coart  nor  its  officer,  the 
syndic,  ever  had  any  actual  custody  of  the  property.  It  was  seized 
by  the  marshal  in  the  hands  of  the  defendants. 

.  It  is  contended  by  the  syndic  that  the  cession  made  by  the  debtor 
and  accepted  by  the  state  court  ipso  facto  vested  the  creditors  and  the 
eoart  with  the  title  and  the  cotistructive  possession  of  the  property,  so 
as  to  place  it  from  tbat  moment  in  gremio  legit,  and  beyond  the  juris- 
diction and  control  of  this  court. 

The  plaintiff  contends — 

(1)  That  the  insolvent  laws  of  Louisiana  are  not  operative  against 
the  plaintiff,  who  is  a  citizen  of  another  state,  either  in  whole  or  in 
part;  in  other  words,  tbat  those  laws  are  to  be  considered  as  not 
written,  either  in  a  state  or  in  a  federal  court.  The  syndic  admits 
that  they  are  inoperative  in  part,  but  not  as  a  whole.  For  instance, 
he  admits  that  they  are  powerless  to  stay  proceedings  in  this  court. 
He  admits  that  a  discharge  of  the  debtor  is  inoperative  here.  But 
be  contends  that  in  one  respect  they  are  operative,  and  that  one  respect 
is  that  they  have  the  effect  propria  vigore  to  transfer  to  the  state  tri- 
bunals sole  jurisdiction  over  the  property  of  the  insolvent,  with  the 
soU  power  to  sell  and  distribute  the  same  among  his  creditors. 

The  authorities  repudiate  specifically  such  a  distinction.  5  Gill, 
426;  4  GiU  &  J.  609;  2  Md.  457;  5  Md.  1;  Poe  v.  Suck,  quoted  by  the 

'Reported  by  Joseph  P.  Homor,  Esq.,  of  the  Now  Orleans  bar.  • 
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supreme  court  of  the  United  States  in  1  Wall.  234 ;  Judge  Tanet's  opin- 
ion,  8  Gill.  499;  1  Wall.  334;  4  Wall.  409;  5  La.  Ann.  271;  10  La. 
Ann.  145;  14  La.  Ann.  261;  1  Bald.  301;  14  Pet.  67;  5  Blatohf, 
279 ;  3  N.  Y.  500.  The  effect  of  snob  a  construction  of  the  law  would 
be  to  compel  foreign  creditors  to  subject  themselves  voluntarily  to  the 
jurisdiction  of  the  state  courts,  and  thus  be  bound  by  the  insolvent's 
discharge.  The  state  courts  would  thus  hold  all  the  insolvent's  prop- 
erty in  constructive  possession  and  say  to  the  foreign  creditors :  "Gome 
in  and  take  your  dividend  and  haoe  your  debt  discharged  or  get  noth* 

ing." 

(2)  If  the  insolvent  laws,  gua  laws,  are  inoperative  in  all  respects  aa 
against  foreign  creditors,  this  case  presents  nothing  but  a  question 
of  the  conflict  of  jurisdiction  between  two  tribunals  of  concurrent  ju- 
risdiction, each  having  power  to  bind  the  goods  of  the  defendant  by 
<  its  process.  The  rule  in  such  cases  is  that  where  the  parties  are  not 
tlie  same,  nor  the  cause  of  action  the  same  in  both  counts,  i.  e.,  to  the 
extent  of  constituting  lis  pendens,  that  court  holds  the  property  which 
first  obtained  physical  custody  of  it.  In  other  words,  in  such  cases 
there  is  no  such  thing  as  a  constructive  possession  of  property  which 
is  capable  of  actual  possession — of  physical  prehension.  The  term  in 
gremio  legis  is  then,  and  under  such  circumstances,  equivalent  to  in 
manu  ministres  curim.  Payne  v.  Drewe,  4  East,  523;  Taylor  v.  Car- 
ryl,  20  How.  594;  Freeman  v.  Howe,  24  How.  450;  Wilmer  v.  Atlan- 
tic, etc..  Air-line  R.  R.  2  Woods,  409,  opinion  of  Judges  Bbadley  and 
Ebskine. 

It  is  clear  that  this  court  will  not  surrender  its  possession  of  and 
jurisdiction  over  the  property  of  the  defendant  to  a  syndic,  or  officer  of 
a  state  court,  who  had  no  legal  existence  when  the  jurisdiction  of  this 
court  attached.  That  the  property  seized  belongs  to  the  defendant, 
notwithstanding  the  cession,  is  incontestable.  The  Code  so  declares 
in  the  most  emphatic  terms.  Articles  2171,  2178,  2180,  2182.  These 
articles  of  the  Code,  and  the  apparently  conflicting  section  of  the  sub- 
ordii),ate  Kevised  Statutes,  which  declares  that  the  cession  "fully  vests 
the  property  in  the  creditors,"  have  been  interpreted  authoritatively. 
Smalley  v.  Creditors,  3  La.  Ann.  387;  Nouvet  v.  Bollinger,  15  La. 
Ann.  293.  The  contrary  decision — the  mere  dictum  of  Judge  Pobtee, 
unbacked  by  the  quotation  of  authority — in  Schroedtr's  Syndics  v.NicJir 
olson,  2  La.  354,. is  directly  in  the  teeth  of  the  law.  The  decision  of 
Bank  of  Tenn.  v.  Horn,  17  How.  517,  is  equally  without  foundation. 
The  authority  of  that  case  is  further  weakened  by  the  fact  that  the 
seizure  was  made  after  the  appointment  and  confirmation  of  the  syn- 
dic, and  after  his  actual  custody  of  the  property  had  begun. 

The  case  of  Crapo  v.  Kelly,  16  Wall.  610,  does  not  apply  to  this 
case,  because  the  assignment  made  by  the  court  under  the  Massachu- 
setts insolvent  law  transferred  the  absolute  title  of  the  property  to  the 
assignee,  and  also  operated  as  a  tradition  and  delivery  of  the  prop- 
erty to  such  assignee.     Under  the  law  of  Louisiana  the  cessio  bonoram 
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leaves  the  title  in  the  insolvent,  and  simply  transfers  to  the  creditors 
a  right  to  administer  and  sell  the  property  ceded  under  the  orders  of 
this  court ;  and  it  is  admitted  that  if,  under  the  insolvent  law  bf 
Louisiana,  the  eessio  bonorum  divested  the  title  of  the  insolvent, 
vested  such  title  ipso  facto  in  the  syndic,  and  operated  a  tradition  and 
delivery  of  the  property  into  the  possession  of  such  officer,  then  there 
woald  be  an  end  of  their  attachment.  But,  inasmuch  as  sucb  eessio 
bonorum  is  simply  equivalent  to  an  application  to  appoint  a  receiver 
to  administer  the  property  of  the  insolvent  under  the  orders  of  the 
coart  for  the  benefit  of  his  creditors, — the  absolute  title  remaining  all 
the  time  in  the  insolvent,  coupled  with  the  express  right  to  terminate 
the  whole  proceeding  at  any  time  by  coming  forward  and  paying  the 
debts  and  costs  of  administration, — this  court's  rights  to  lay  its 
hands  on  the  property  of  the  debtor  cannot  be  ousted,  unless  by  the 
previous  actual  possession  .of  such  property  by  a  state  court  through 
its  duly-appointed  officer. 

Thomcu  L.  Bayne  and  Oeorge  Denegre,  for  provisional  syndic. 

The  surrender  made  by  the  insolvents  under  the  laws  of  the  state 
of  Louisiana,  and  the  acceptance  of  the  same  by  the  court  undei:  a 
judgment  duly  signed,  vested  the  property  in  the  creditors,  and  gaye 
to  the  state  court  and  the  creditors  complete  control  of  said  assets, 
and  they  were  not  subject  to  seizure  by  process  from  any  other  court, 
state  or  federal.     Such  is  the  language  of  the  law : 

Rev.  St.  §  1791.  "From  and  after  siich  cession  and  acceptance  all  the  prop- 
erty of  the  insolvent  debtor  mentioned  in  the  schedule  shall  be  fully  vested  in 
his  creditors." 

No  other  conveyance  is  ever  made  by  the  insolvents  than  that  which 
is  made  at  the  time  of  the  cession  and  acceptance  as  above. 

The  decisions  of  the  supreme  court  of  the  state  of  Louisiana  are 
nniform  in  declaring  that  all  of  the  property  of  the  insolvents  passes 
to  the  creditors  for  the  payment  of  their  debts,  at  the  moment  of  the 
cession  and  acceptance  by  the  court,  by  mere  operation  of  the  law, 
propria  vigore.  Schroeder's  Syndics  v.  Nicholson,  3  La.  960.  "By  the 
laws  of  Louisiana,  when  an  insolvent  debtor  makes  a  cession  of  his 
goods  and  they  accept  it,  there  is  a  transfer  of  his  property,  — it  ceases 
to  be  his  and  becomes  theirs;"  or,  as  stated  in  Orr  v.  Lisso,  33  La.  Ann. 
478,  "the  final  surrender  of  the  property  and  the  regular  acceptance 
of  the  cession  vested  the  title  in  the  creditors."  This  is  reiterated  in 
all  of  the  intervening  cases.  4  La.  83;  7  La.  62;  12  La.  Ann.  182; 
4  La.  Ann.  493;  19  La.  Ann.  497;  28  La.  Ann.  478;  6  La.  Ann. 
391. 

The  acceptance  of  the  cession  by  the  judge  is  "a  judgment  which 
can  only  be  set  aside  bv  an  action  of  nullity."  Sterling  v.  Sterling,  34 
La.  Ann.  1029;  14  La'.  Ann.  424;  17  La.  Ann.  88;  7  How.  624;  16 
N.  B.  R.  303. 

The  law  of  Louisiana  thus  providing  for  the  cession  of  the  prop- 
erty by  insolvents  to  all  of  their  creditors,  has  been  declared  hy  the 
v.l9,no.3— 13 
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supreme  court  of  the  United  States  to  be  coiistitutioQal,  and  this  law, 
and  its  interpretation  by  the  state  courts,  is  declared  to  be  a  rule  of 
property,  effectual  against  all  parties  and  in  every  forum.  Bank  of 
Tennessee  v.  Horn,  17  How.  159.  And  in  this  case  it  is  said  "that  the 
surrender  in  the  Second  district  court  of  New  Orleans  divested  Con- 
reyof  all  his  rights  of  property  and  vested  these  in  the  creditors;  •  *  * 
the  right  and  title  had,  by  operation  of  the  law  of  the  state,  vested  in 
the  creditors."  In  Crapo  v.  Kelly,  16  Wall.  610,  this  is  declared  to 
be  the  effect  of  the  insolvent  law  of  Massachusetts,  and  Mr.  Justice 
Bhadley,  who  dissents  on  the  ground  that  the  property  referred  to 
was  not  within  the  limits  of  the  state,  says,  (page  643 :) 

"In  the  case  now  decided  the  force  and  eifect  of  the  judicial  assignment 
<^uld  have  been  regarded  as  conclusive  in  Massachusetts,  had  the  ship,  the 
subject  of  it,  returned  there,  and  become  subjected  to  its  local  jurisdiction. 
*  *  *  I  do  not  deny  that,  if  the  property  had  been  within  Massachusetts 
jurisdiction  when  the  assignment  psissed,  the  property  would  have  been  ipso 
facto  transferred  to  the  assignee  by  the  laws  of  Massachusetts  propria  vigore, 
and,  being  actually  transferred  and  vested,  would  have  been  respected  the 
world  over."  Yonley  v.  Lavender,  21  WiUl.  279;  14  How.  34,  394;  8  How. 
107;  3  Pet.  303;  10  Wheat.  165;  5  How.  72;  18  How.  502,  507;  2  Wall.  216; 
91  U.  S.  497;  3  Woods,  720;  93  U.  S.  207;  Led  v.  Columbia  Ins.  Co.  1  Fed. 
Rep.  209;  Torrens  v.  Bammond,  10  Fed.  Rep.  900. 

Under  the  state  insolvent  laws  all  writs  of  attachment  are  dissolved 
by  the  cession  made  by  the  debtor.  Hennen,  Dig.  verba,  "Attach- 
ment, XI."  p.  148,  No.  1;  12  Martin,  32;  7  La.  Ann.  39;  3  Eob. 
457 ;  6  La.  Ann.  444.     Section  933  of  the  Bevised  Statutes  declares : 

"An  attachment  of  property  upon  process  instituted  in  any  court  of  the 
United  States  to  satisfy  such  judgment  as  may  be  recovered  by  the  plaintiff 
thereon,  except  in  the  cases  mentioned  in  the  preceding  nine  sections,  shall 
be  dissolved  when  any  contingency  occurs  by  which,  according  to  the  law 
of  the  state  where  said  court  is  held,  such  attachment  would  be  dissolved  in 
the  court  of  said  state."    Mather  v.  Neshit,  13  Fed.  Rep.  872. 

The  cession  was  made  by  the  insolvents  and  accepted  by  the  court 
on  the  twenty-seventh  of  November ;  the  attachment  issued  and  seizure 
was  made  next  day.  The  property  had  vested  in  the  creditors  and 
was  not  subjeot  to  seizure,  and  possession  should  be  given  to  the  syn- 
dic, their  legal  representative,  and  the  attachment  should  be  dissolved, 
as  provided  by  section  933  of  the  Bevised  Statutes.  The  attachment 
issued  by  virtue  of  a  state  law,  and  falls  under  the  above  section  of 
the  law  of  the  United  States. 

Billings,  J.  The  facta  necessary  to  be  considered  are  these: 
Messrs.  Banlett  &,  Co.,  the  defendants,  had  made  a  cessio  bonorum  un- 
der the  insolvent  law  of  the  state  of  Louisiana,  which  had  been  ac- 
cepted by  the  court  before  which  the  proceeding  was  pending,  but  no 
syndic  had  been  appointed  and  no  possession  taken  in  behalf  of  the 
creditors.  At  this  stage  of  the  proceeding  the  plaintiff,  who  is  a  cit- 
izen of  the  state  of  Mississippi,  sued  out  a  writ  of  attachment  in  the 
circuit  court  of  the  United  States  in  this  state,  and  under  his  writ 
the  marshal  seized  the  property,  the  same  being  in  the  possession  oi 
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the  defendants.  The  matter  oomes  up  on  a  motion  of  the  syndio  to 
release  the  seizure,  on  the  ground  that,  inasmuch  as  the  cession  had 
been  accepted  by  the  court,  according  to  the  provisions  of  the  insolv- 
ent law  of  the  state,  the  property  had  vested  in  the  creditors.  Those 
provisions  are  as  follows:  "From  and  after  such  cession  and  ac- 
ceptance all  the  property  of  the  insolvent  debtor  mentioned  in  the 
schedule  shall  fully  vest  in  his  creditors."  Eev.  St.  La.  §  1791.  So 
far  as  actual  possession  affects  the  question,  the  facts  are  with  the 
plaintiff,  for  the  marshal  found  the  property  in  the  possession  of  the 
defendant,  seized  it  and  holds  it.  The  case  is,  therefore,  free  from 
any  embarrassment  arising  from  any  possible  disputed  possession  be- 
tween the  officers  of  this  court  and  the  court  in  which  the  insolvent 
case  is  pending.  It  is  to  be  further  observed  that  the  law  of  the 
state  of  Louisiana,  exclusive  of  the  insolvent  law  of  the  state,  re- 
quires tradition  or  delivery  of  personal  property  in  order  to  transfer 
title.  So  that  the  sole  point  to  be  decided  is  whether  the  insolvent 
law,  in  and  of  itself,  without  any  other  investiture  of  title,  the  posses- 
sion remaining  in  the  debtor,  removes  the  property  beyond  the  reach 
of  a  creditor  who  is  a  citizen  of  another  state.  If  that  law  operates 
upon  such  a  creditor,  the  property,  by  the  court's  mere  acceptance  of 
the  cession,  was  completely  vested,  though  no  possession  had  been 
taken,  and  must  be  surrendered  to  the  syndic  now  appointed,  to  be 
administered  under  the  insolvent  law;  if,  on  the  other  hand,  that  law 
is  not  operative  upon  such  a  creditor,  there  is  nothing  to  prevent,  and 
it  becomes  a  manifest  duty  that  this  court  should  hold  the  property 
^ized,  and  subject  it  to  the  payment  of  the  debt  of  the  attaching 
creditor. 

The  cases  upon  the  general  subject  are  numerous,  but  for  the  most 
part  they  deal  with  questions-  remote  from  the  one  before  the  court. 
The  solution  of  this  question  stands  with  but  little  advance  since  the 
decision  of  Ogden  v.  Saunders,  12  Wheat.  213,  which  as  late  as  Bald- 
win V.  Hole,  1  Wall.  223,  after  an  elaborate  discussion,  was,  so  far 
as  relates  to  this  matter,  reiterated  without  qnaliiication.  The  prin- 
ciple stated  in  both  these  cases,  and  in  the  last  recognized  as  un- 
qualified and  unquestioned  law,  is:  "When,  in  the  exercise  of  their 
power  to  enact  insolvent  laws,  states  pass  beyond  their  own  limits 
and  the  rights  of  their  own  citizens,  and  act  upon  the  rights  of  citi- 
zens of  other  states,  there  arises  a  conflict  of  sovereign  power  and  a 
collision  with  the  judicial  powers  granted  to  the  United  States,  which 
render  the  exercise  of  such  a  power  incompatible  with  the  rights  of 
other  states  and  with  the  constitution  of  the  United  States."  I  am 
unable  to  perceive  how  there  should  be  doubt  or  hesitation  in  deduc- 
ing the  law  of  this  ease  from  the  principle  thus  enunciated  and  ad- 
hered to.  If  any  attempt  on  the  part  of  a  state  "to  act  upon  the 
rights  of  a  foreign  citizen  be  so  opposed  to  the  sovereign  and  the  ju- 
dicial powers  of  the  United  States  as  to  be  incompatible  with  the 
rights  of  other  states  and  with  the  constitution  of  the  United  States," 
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then  it  must  follo'vr  that,  so  long  as  the  msolvent  court  relies  exola- 
sivelj  npon  the  words  of  the  insolvent  law,  at  i  any  stage  of  its  pro- 
cedare,  short  of  actual,  physical  possession,  or  such  a  state  of  facts 
as  by  the  geueral  law  of  the  state  are  tantamount  to  physical  pos- 
session, as  against  the  process  of  the  United  States  court,  issued  at 
the  instance  of  a  foreign  creditor,  the  title  of  the  syndic  must  be 
nugatory. 

Mr.  Justice  Woodbuby,  in  Towne  v.  Smith,  1  Wood.  &  M.  136, 
with  reference  to  this  very  question,  says:  "The  actual  seizure  of  the 
property  of  the  bankrupt  in  another  government  or  country,  before 
his  assignees  take  possession  of  it,  creates  a  lien  upon  it  in  favor  of 
a  foreign  creditor,  which  will  be  sustained;"  and  again  upon  the 
same  page,  says :  The  circuit  court  of  the  United  States,  sitting  in 
Massachusetts,  "is  as  different  a  tribunal  from  those  belonging  to 
.Massachusetts  alone  as  the  court  of  any  other  state."  Nor  do  we 
obtain  any  qualification  of  this  rigid  doctrine  from  the  federal  stat- 
ute, that  the  rules  of  property  in  the  several  states  control  the  courts 
of  the  United  States  sitting  therein,  for  that  statute  contains  an  ex- 
ception which  removes  this  whole  question  from  its  dominion.  That 
statute  is  as  follows:  "The  laws  of  the  several  states,  except  when 
the  constitution,  treaties,  or  statutes  of  the  United  States  otherwise  re- 
quire or  provide,  shall  be  regarded  as  rules  of  decision  in  trials  at 
common  law  in  the  courts  of  the  United  States  where  they  apply." 
Bev.  8t.  §  721.  Indeed,  the  statute,  by  its  exceptioQ,  declares  that 
all  state  laws — be  they  insolvent  laws,  or  laws  prescribing  rules  of 
property,  or  of  any  other  character — cease  to  be  binding  upon  the 
federal  courts  whenever  the  constitution  of  the  United  States  other- 
wise requires  or  provides. 

The  leading  cases  have  arisen  where  only  the  validity  of  the  debt- 
or's discharge  was  involved.  But  the  conclusion  that  until  the  state 
insolvent  court  has  possession,  its  proceedings  cannot  affect  the  non- 
resident creditor,  follows  as  conclusively  with  respect  to  exemption 
from  process,  or  respite,  or  stay,  or  any  intermediate  action.  In  Hay- 
del  V.  Girod,  10  Pet.  283,  where  the  plaintiff,  a  resident  creditor,  had 
not  been  notified,  and  a  respite  and  stay  had  been  granted  and  were 
pleaded,  the  court  say:  "The  plaintiff  was  in  no  sense  made  a  party 
to  the  proceedings,  and,  consequently,  his  rights  are  in  no  respect  af- 
fected by  them."  A  fortiori  must  this  be  true  where,  as  here,  with 
reference  to  a  party,  the'court  had  no  authority  to  decree  or  proceed; 
for  in  Oilinan  v.  Lockwood,  4  Wall.  411,  the  court  say,  "unless  in 
cases  where  a  citizen  of  another  state  voluntarily  becomes  a  party 
to  the  proceedings,  the  state  tribunal  has  no  jurisdiction  of  the  case." 

Many  cases  have  been  cited  by  the  counsel  for  the  defendant,  but 
they  cannot  avail  to  shake  the  settled  law  as  thus  explicitly  declared 
by  the  supreme  tribunal  of  the  land. 

There  are  numerous  cases  where  the  settlement  of  the  estates  of 
insolvent  deceased  persons  has,  by  the  same  tribunal,  been  declared 
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to  be  ezclnaively  vested  in  the  appropriate  state  courts.  It  seems  to 
me  this  large  class  of  cases  onlj  affirm  what  is  the  universal  law, 
and  necessarily  so,  that  the  estates  of  the  dead  mast  be  settled  by 
the  local  mortuary  courts,  and  that  this  is  equally  true  whether  they 
be  solvent  or  insolvent.  The  jurisdiction  in  these  cases  springs  not 
from  the  insolvency,  but  from  the  death,  and  the  law  which  regulates 
/  is  not  an  insolvent  law,  but  a  law  controlling  the  administration  of 
successions. 

The  case  of  Bank  of  Tennessee  v.  Horn,  17  How.  159, 1  have  care- 
fally  considered.  The  point  presented  and  decided  seems  to  have 
been  that  a  misdescription  of  real  estate  in  the  schedule  of  the  insolv- 
ent debtor  did  not  prevwit  its  passing  to  the  creditors  by  the  cession. 
The  contest  was  between  a  purchaser  from  the  syndic  under  a  sale 
ordered  by  the  court  of  insolvency  and  those  claiming  title  by  a  pur- 
chase under  a  judgment  rendered  in  the  United  States  circuit  court 
after  the  cession.  When  we  observe  that  the  chief  justice  in  giving 
the  opinion  of  the  court  says,  "the  validity  of  the  insolvent  law  of 
Louisiana  has  been  fully  recognized  in  the  case  of  Peale  v.  Phipps, 
14  How.  368,"  and  farther,  that  that  case  is  placed  upon  the  ground 
(page  874)  that  "while  the  property  remained  in  the  cxutody  and  pos- 
tetsion  of  one  court  no  other  court  had  the  right  to  interfere  with 
it,"  it  seems  that  it  should  be  inferred  that  in  the  case  of  Bank  v. 
Horn  the  syndic  had  possession  flit  the  time  of  the  rendition  of  the 
judgment  in  the  circuit  court,  and  prior  to  any  attempt  to  seize  under  it. 

In  the  case  presented  here  the  plaintiff  is  in  possession,  and  both 
as  respects  title  and  possession  his  right  is  absolute  but  for  a  right 
which,  if  it  exists  at  all,  comes  from  the  inherent  force  of  a  state  insol- 
vent law,  which,  unaccompanied  by  possession,  is,  as  to  this  plaintiff, 
like  an  extraterritorial  bankrupt  or  insolvent  law,  and  according  to 
the  summary  of  authorities  in  Booth  v.  Clark,  17  How.  322,  (decided 
at  the  same  term  with  the  case  of  Horn  v.  Bank,  supra,)  gives  to  the 
foreign  assignee  no  title  as  against  local  creditors  who  attach.  The 
constitution  of  the  United  States  operates  within  as  well  as  without 
the  state  which  enacts  insolvent  laws.  No  state  laws  in  conflict 
with  it  can  be  rules  of  property.  The  doctrine  of  comity  between 
the  federal  and  state  courts  has  been  constantly  extending  in  recog- 
nition and  clear  and  rigid  enforcement;  but  the  rules  of  law  as  ex- 
pounded in  Ogden  v.  Saunders,  supra,  are,  as  it  seems  to  me,  un- 
changed. In  accordance  with  that  case,  in  this  forum'  at  least, 
the  possession  of  a  foreign  citizen  under  an  atttachment  must  pre- 
vail against  the  syndic  who  claims  merely  by  the  declaratory  force  of 
a  state  insolvent  law.  A  mere  declaration  in  a  statute,  which  is  by 
the  settled  adjudications  inoperative  against  a  party  domiciled  as  is 
the  plaintiff,  cannot  oust  this  court  of  administration  of  the  prop- 
erty, which  is,  consistently  with  all  the  rules  of  judicial  comity,  in 
its  possession. 

The  rule  must  be  denied. 
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EUFEEB  V.  KeHLOB.* 

( Cireuit  Court,  B.  D.  MitKmri.    December  3, 1883.) 

Comnssioir  MEBCHiLNTa— Advances — Brtti  of  Lasiko — IwstrRAHCB. 

The  consignee  of  goods,  who  advances  on  the  faith  of  the  bill  of  lading  and 
insurance  certificate  attached,  can  recover  from  the  shipper  an  amount  suffl- ' 
cient  to  reimburse  him  for  the  advance,  if  there  should  be  an  error  in  the  bill 
of  lading  and  insurance  certificate,  by  which  the  insurance  could  not  be  recov- 
ered for  goods  lost  in  transit. 

At  Law.     Motion  for  judgment  non  obstante. 

This  is  a  suit  for  a  balance  due  plaintiff  on  account  of  a  bill  of  ex- 
change drawn  on  him  by  defendant  and  duly  paid  at  maturity.  The 
case  was  tried  before  a  jury.  The  facts  appeared  from  the  evidence 
to  be  substantially  as  follows :  On  the  twenty-eighth  of  November, 
1879,  in  compliance  with  a  promise  previously  made  to  an  agent  of 
plaintiff,  the  defendant  consigned  to  plaintiff  at  Glasgow,  Scotland, 
for  sale  on  commission,  750  barrels  of  flour, — 500  branded  "Yours, 
Truly,"  and  260  "Olive  Branch."  The  carrier  from  St.  Louis  to 
Glasgow  was  the  Merchants'  Dispatch  Transportation  Company,  which, 
on  the  twenty-sixth  of  November,  1879,  issued  its  bill  of  lading,  agree- 
ing to  carry  the  flour  from  St.  Louis  to  New  York  by  rail,  and  from 
New  York  to  Glasgow  by  sailing  vessel.  At  the  time  the  bill  of 
lading  was  issued,  the  name  of  the  particular  sailing  vessel  which 
was  to  carry  the  flour  from  New  York  was  not  known  to  the  agent  of 
the  Merchants'  Dispatch  Transportation  Company  in  St.  Louis,  and 
it  was  accordingly  agreed  between  it  and  the  defendant  that  the  car- 
rier should  notify  the  defendant,  through  its  agent  at  St.  Louis,  by 
wire  from  New  York,  of  the  name  of  the  vessel,  so  that  the  consignor 
could  insure  the  flour  on  board  such  vessel.  The  bill  of  lading  re- 
quired that  the  flour  be  delivered  to  the  defendant  in  good  order, 
and  also  contained  the  words,  "Notify  Anton  Eufeke."  Accordingly, 
on  the  second  day  of  December,  1879,  the  consignor  was  notified  by 
the  agent  of  the  carrier  at  St.  Louis  that  the  flour  would  go  from 
New  York  to  Glasgow  by  the  bark  Cypres,  a  sailing  vessel,  and  that 
on  the  strength  of  that  information  the  consignor  on  that  day  insured 
the  flour  for  the  voyage  as  on  board  that  vessel.  The  defendant 
thereupon  advised  the  plaintiff  by  letter,  dated  December  5, 1878,  of 
this  consignment,  and  of  the  name  of  the  vessel  by  which  the  flour 
would  be  shipped  from  New  York  to  Glasgow,  and  that  he  had  drawn 
on  him  at  60  days'  sight,  with  bill  of  lading  and  insurance  certificate 
attached,  for  £600.  The  defendant  did  draw  as  stated,  the  draft  be- 
ing dated  November  28, 1878,  indorsing  the  bill  of  lading  and  insur- 
ance certificate.  The  letter  of  advice,  and  also  the  draft  and  at- 
tached documents,  reached  Glasgow  in  due  time,  eo  that  on  the 
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eighteenth  of  (December,  1878,  the  plaintiff  accepted  the  draft,  of 
which  he  duly  advised  the  defendant.'  On  the  second  of  January 
the  bark  Cypres  arrived  at  the  port  of  Glasgow,  but  had  none  of  the 
flour  on  board.  There  was  no  evidence  that  plaintiff  or  defendant 
knew  of  the  arrival  before  May  15,  1879.  Plaintiff  notified  defend- 
ant of  the  above  fact  by  a  letter  dated  May  15,  1879.  On  the  six- 
teenth of  January,  1879,  the  steamer  State  of  Georgia  arrived  at 
Glasgow,  having  on  board  259  barrels  of  the  floor,  of  which  the  de- 
fendant had  no  knowledge.  Thereupon  the  plaintiff  paid  said  draft 
and  received  the  flour  then  on  board  said  steamer,  but  did  not  notify 
defendant  of  its  arrival  by  that  vessel.  On  the  thirtieth  of  January, 
1879,  the  plaintiff  learned  in  Glasgow  that  the  steamer  Zanzibar, 
having  on  board  the  remainder  of  the  flour,  was  overdue,  and  on  that 
day  he  cabled  the  fact  to  defendant,  and  asked  him  to  insure  for  the 
benefit  of  all  concerned.  The  Zanzibar  sailed  from  New  York  about 
January  14, 1879.  This  was  the  first  information  that  defendant  had 
that  the  flour  did  not  go  forward  by  the  Cypres.  Defendant  endeavored 
to  insure,  as  requested  by  the  plaintiff,  but  was  unable  to  do  so,  as 
the  Zanzibar  was  already  reported  lost.  The  Zanzibar  was  lost,  as 
reported,  and  the  balance  of  the  flour  was  never  delivered  to  plain- 
tiff. Defendant  gave  no  permission  to  ship  by  any  other  vessel  than 
the  Cypres,  and  did  not  know  of  the  shipment  by  another  vessel  un- 
til he  received  the  cable  dispatch  from  the  plaintiff  of  January  30, 
1879. 

The  court  directed  a  verdict  for  plaintiff,  subject  to  a  motion  for 
judgment  non  obstante.  The  defendant  now  moves  for  a  judgment 
non  obstante. 

H.  E.  MiUs,  for  plaintiff. 

George  M.  Stewart,  for  defendant. 

Tbbat,  J.  As  intimated  at  the  trial,  there  is  nothing  in  the  facts 
shown  to  take  the  case  out  of  the  general  rule.  The  authorities  cited 
in  defendant's  brief  establish  no  doctrine,  whereby  defendant  could 
be  relieved  of  his  liability  to  plaintiff.  The  common  carrier  is  liable 
to  the  defendant,  and  whether  the  plaintiff  oould,  under  some  contin- 
gencies, have  maintained  an  action  against  the  carrier  does  not  change 
the  aspects  of  this  case.  Primarily,  the  defendant  was  bound  to 
respond  to  the  plaintiff ;  and  the  plaintiff  had  the  right  to  rely  on 
the  accuracy  of  the  papers  forwarded  by  defendant  on  the  faith  of 
which  the  draft  was  accepted  and  paid.  What  was  done  by  plaintiff 
on  receipt  of  some  portion  of  the  shipment  in  the  Georgia,  and  in 
cabling  news  concerning  the  Zanzibar,  did  not  change  the  obligations 
or  contract,  but  was  merely  for  defendant's  benefit,  of  which  he  can- 
not be  heard  to  complain.  The  general  rule  is  based  on  sound  prin- 
ciples and  should  be  enforced.  Resort  to  commercial  paper  in  foreign 
or  domestic  commerce  carries  therewith  what  the  law-merchant  exacts. 
A  bill  of  exchange,  with  bill  of  lading  and  an  insurance  certificate 
annexed,  does  not  compel  the  acceptor  of  the  bill  to  rely  for  reim- 


Digitized  by 


Google 


200  FEDEBAIi  SEPOBTEB. 

buraement  on  false  bills  of  lading  and  certificates  without  reconrse 
upon  the  drawer.  True,  the  acceptor  having  received  the  bill  of  lad- 
ing and  acting  as  consignee,  must  do  what  the  rules  of  agency  re- 
quire as  to  the  receipt  and  sale  of  the  shipments  actually  made  as  des- 
ignated. In  this  case  the  bill  of  lading  did  not  cover  the  shipment, 
and  as  to  the  certificate  of  insurance,  the  plaintiff  had  nothing  to  do, 
— that  is,  he  was  not  bound  to  insure, — for  the  flour  went  forward  on 
defendant's  account,  to  whom,  in  the  event  of  loss,  the  insurance 
money  would  have  gone,  or  been  applied  on  his  draft. 

The  motion  is  overruled,  and  judgment  will  be  entered  according 
to  the  verdict. 


Ebopff  v.  Poth. 

(Oireuit  Court,  D.  New  Jertey.    Decemlier  11, 1883.) 

Death  op  Plaiktiff — Ret.  St.  }  955 — FoRBiaN  Admisibtkatob  CosTnnjnio 
Sdit. 

Under  the  provistons  of  section  955  of  the  Revised  Statutes  of  the  United 
States,  when  an  alien  sues  in  the  circuit  court  and  dies,  the  suit  cannot  be  con- 
tinued to  final  judgment  by  his  executor  or  administrator,  unless  such  execu- 
tor or  administrator  has  taken  out  letters  testamentary  or  of  administration  on 
the  estate  in  the  statd  where  the  suit  is  brought. 

In  Debt. 

A.  Q.  Keasbey  <£  Sons,  for  plaintiff. 

Sheppard  db  Lentz,  for  defendant. 

Nixojf,  J.  This  is  a  personal  action  at  law,  brought  by  an  alien 
against  a  citizen.  On  October  26,  1883,  the  death  of  the  plaintiff 
was  suggested  upon  the  record,  and  an  order  entered  that  the  suit 
proceed  to  final  judgment  in  the  name  of  his  executor.  A  motion  is 
now  made  to  vacate  said  order  as  improvidently  entered. 

The  executor  of  the  deceased  plaintiff  is  an  alien,  residing  in  the 
same  country  as  the  testator,  to-wit,  at  Nordhausen,  in  the  empire 
of  Germany.  There  have  been  no  letters  testamentary  or  of  admin- 
istration on  the  estate  taken  out  in  New  Jersey.  It  is  well  settled 
that  such  a  person,  whether  administrator  or  executor,  cannot  begin 
a  suit  in  the  courts  of  the  United  States  to  enforce  an  obligation  due 
his  intestate  or  testator.  Bee  Dixon's  Ex'rs  v.  Ramsay's  Ex'rs,  3 
Cranch,  319;  Noonan  v.  Bradley,  9  Wall.  394.  The  counsel  for  the 
plaintiff  concedes  this,  but  claims  that,  under  the  provisions  of  sec- 
tion 955  of  the  Bevised  Statutes,  when  an  alien  sues  and  dies  the 
suit  may  be  continued  to  final  judgment  by  his  executor,  whether  for- 
eign or  resident.  That  section,  which  is  section  31  of  the  judiciary 
aet,  was  doubtless  enacted  to  avoid  the  inconvenience  of  the  com- 
mon-law rule  that  all  actions,  personal  as  well  as  real,  abated  by  the 
death  of  either  of  the  parties  before  judgment.     It  expressly  saves 
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all  personal  salts  from  abatement  in  cases  when  the  cause  of  action 
sarvives  by  law.  But  it  woald  be  anomalous  to  allow  a  person  to 
continue  a  suit  which  he  is  not  authorized  to  begin.  It  is  a  more 
reasonable  construction  of  the  section  to  hold  that  when  congress  au- 
thorized the  continuance  of  a  pending  suit  in  the  name  of  the  execu- 
tor or  administrator,  it  meant  to  refer  to  an  executor  or  administra- 
tor who  was  competent  to  begin  the  action. 

The  present  suit  is  saved  from  abatement  by  the  statute.  The 
death  of  the  alien  plaintiff  suspends  further  proceedings  until  an- 
other lawful  plaintiff  be  substituted.  The  order  is  vacated,  but  the 
personal  representative  of  the  plaintiff  is  allowed  a  reasonable  time, 
to-wit,  60  days,  in  which  to  procure  in  New  Jersey  letters  testament- 
ary or  of  adjuinistration. 


EooLESTON  and  others  ».  Ckntbnniaij  Mut.  L.  Ass'n  of  Iowa.^ 

(Oireuit  Court,  E.  D.  MUtouri.    DecemJier  3, 1883.) 

Ikburanci: — MutdaIi  Absociation  Pomct — Contract  as  to  Enforcbmkht. 

Where  a  clause  of  a  policy  issued  by  a  mutual  insurance  company  provided 
that  the  only  action  maintainable  on  the  policy  should  he  to  compel  the  asso- 
ciation to  levy  the  assessments  agreed  upon,  and  that  if  a  levy  were  ordered  by 
the  court  the  association  should  onjy  be  liable  for  the  sum  collected,  Md  that 
the  provision  was  valid,  and  that  the  only  mode  of  enforcing  the  policy  in  the 
first  instance  was  by  proceedings  in  chancery. 
LuedtTi'  Sx'r  v.  Hartford  L.  it  A.  Ins.  Co.  12  Fed.  Kkp.  466,  distinguished. 

At  Law.  Suit  upon  a  policy  of  insurance  issued  by  defendant. 
Motion  to  strike  out  that  part  of  defendant's  answer  in  which  it 
pleads  in  bar  of  the  action  the  following  clause  of  the  policy  sued  on, 
viz. :  "The  only  action  maintainable  on  this  policy  shall  be  to  compel 
the  association  to  levy  the  assessments  herein  agreed  upon,  and  if  a 
levy  is  ordered  by  the  court,  the  association  shall  be  liable  under  this 
'pohcy  only  for  the  sum  collected  under  an  assessment  so  made." 
The  other  material  facts  are  sufScientiy  stated  in  the  opinion.  For 
opinion  on  demurrer  to  the  petition  see  18  Fed.  Bef.  14. 

George  D.  Reynolds,  for  plaintiffs. 

(1)  The  clause  set  up  as  a  bar  is  void,  as  an  attempt  to  oust  the 
courts  of  law  of  all  jurisdiction,  and  as  an  attempt  by  contract  to 
control  the  courts  of  law  in  applying  a  remedy  for  the  breach  of  the 
obligations  of  the  contract.  Cooley,  Const.  Lim.  (3d.  Ed.)  §§  288, 
361 ;  1  Story,  Eq.  Jur.  §  670;  2  Story,  Eq.  Jur.  §  1457;  Stephenson  v.  *• 
Pitcataqua  F.  db  M.  Ins.  Co.  54  Me.  55,  and  oases  there  cited ;  Schol- 
lenberger  v.  Phoenix  Ins,  Co.  6  Reporter,  43 ;  Yeomana  v.  Qirard  F.  <& 
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M.  Ins.  Go.  5  Ins.  Law  J.  858;  Smith  v.  Lloyd,  26  Beav,  607;  TroU 
r.  City  Int.  Co.  1  CliflP.  439;  MiUaadon  v.  Atlantic  Ins.  Co.  8  La.  557; 
Nute  V.  Hamilton  MiU.  Ins.  Co.  6  Gray,  174 ;  Cobb  v.  New  Eng.  M.  M. 
Ins.  Co.  Id.  192 ;  Amesbury  v.  Bowditch  M.  F.  Ins.  Co.  Id.  596 ;  Allegro 
V.  Ins.  Co.  6  Har.  &  J.  (Md.)  413. 

(2)  The  condition  at  most  is  a  collateral  condition,  not  a  condition 
precedent.  Cases  supra;  also,  U.  S.  v.  Robeson,  9  Pet.  826 ;  Dawson  v. 
Fitzgerald,  24  W.  R.  773,. (also  3  Cent.  Law  J.  477;)  Scott  v.  Avery, 
6  H.  L.  Caa.  811. 

(3)  A  plea  setting  up  an  agreement  to  arbitrate  is  bad  in  an  action 
at  law.  Tscheider  v.  Biddle,  4  Dill.  55.  See,  further,  Liverpool,  L. 
d  G.  Ins.  Co.  V.  Creighton,  51  Ga.  95 ;  KiU  v.  Hollister,  1  Wils.  129; 
Goldstone  v.  Osbom,  2  Car.  &  P.  550;  Roper  T.  Lendon,  28  Law  J. 
Q,  B.  260;  Alexander  v.  Campbell,  41  Law.  J.  Ch.  478;  Robinson  v. 
George's  Ins.  Co.  17  Me.  131;  Tobey  v.  Co.  of  Bristol,  3  Story,  C.  C. 
800. 

(4)  In  a  case  like  this,  where  the  company  refuses  to  make  an  as- 
sessment, the  amount  of  recovery  is  the  maximum  amount  named  in 
the  certificate.  Lueders'  Ex'r  v.  Hartford  L.  d  A.  Ins.  Co.  12  Fed. 
Eep.  471.  And  the  averments  are  made  in  the  amended  petition 
sufficiently  distinct  to  bring  it  within  the  rule  announced  in  Curtis  v. 
M.  B.  L.  Co.  48  Conn.  98. 

(5)  The  ■prospectus  is  a  part  of  the  policy  and  both  are  to  be  construed 
together.  Bliss,  Life  Ins.  §§  397-400;  May,  Ins.  §§  355,  356;  Ruse 
V.  Mut.  L.  Ins.  Co.  24  N.  Y.  653;  Cent.  Ry.  Co.  v.  Kisch,  L.  R.  2  H, 
L.  Cas.  99;  Wheeltm  v.  Hardisty,  8  El.  &  Bl.  282;  Wood  v.  Dwarris, 
11  Exch.  493. 

Davis  (t  Davis'and  Newman  dc  Blake,  for  defendant. 

Tbeat,  J.  A  motion  has  been  filed  to  strike  out  parts  of  the  answer 
to  this  amended  petition,  which  motion  raises  the  same  question  here- 
tofore decided,  varied,  it  is  contended,  by  new  averments.  It  is 
stated  in  the  amended  petition  that  defendant  "guarantied"  payment 
of  the  maximum  stated  in  the  policy;  but  there  is  nothing  to  sustain 
such  an  allegation;  indeed,  the  whole  tenor  and  scope  of  the  policy 
is  to  the  contrary.  It  is  further  averred  that  the  defendant  refused; 
as  agreed,  to  make  the  stipulated  assessments  on  policy-holders, 
whereby  it  became  liable  for  the  maximum  amount,  despite  the  posi- 
tive terms  of  the  contract ;  and  liable  also,  in  an  action  at  law,  regard- 
less of  the  express  agreement  that  resort  should  be  had  only  to  pro- 
ceedings in  equity  to  enforce  assessments.  In  deciding  the  demurrer 
to  the  original  petition,  leave  was  given  to  the  plaintiff  to  file  a  bill 
to  compel  an  assessment ;  but,  instead  of  filing  a  bill  for  that  purpose, 
he  has  filed  an  amended  petition  at  law,  which  leaves  the  case  just  as 
it  was  before,  so  far  as  legal  propositions  are  involved.  The  contract 
of  insurance  was  peculiar,  as  under  its  terms  the  respective  persons 
insured  were  bound  to  contribute  to  death  losses  according  to  the 
shifting  provisions  mentioned;  and  the  defendant  bound  itself  merely 
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to  pay  over  what  shonld  be  assessed  and  ooUected — nothing  more; 
and  to  make  it  certain  and  definite  that  its  obligation  was  not  to  ex- 
tend further,  it  was  expressly  agreed  that  it  should  be  liable  only  to 
the  stipulated  proceedings  in  equity. 

It  is  contended  that  the  restrictive  clause  as  to  the  remedy  is  void, 
and  many  qases  are  cited  in  sappoift  thereof,  supposed  to  be  analo- 
gous. That  question  was  previoasly  before  this  court  and  involved  in 
ita  decision  on  the  demurrer,  wherein  an  adverse  conclusion  was 
reached;  from  which  there  in  no  reason  to  depart.  Indeed,  if  the 
Bobject  were  driven  to  a  full  analysis  it  would  appear  that  a  different 
conclusion  would  involve  many  strange  absurdities.  The  parties 
agreed,  one  with  the  other,  to  many  rules  for  determining  their  re- 
spective obligations  and  liabilities,  dependent  on  the  number  of  per- 
sons assured,  the  amounts  for  which  they  were  respectively  assured, 
6io.,  and  to  make  sure  as  to  the  obligations  of  the  defendant,  and  the 
means  of  enforcing  the  same  in  the  only  just,  feasible,  and  equitable 
manner,  stipulated  that  only  a  suit  in  equity  should  be  resorted  to. 
How  else  could  it  be  ascertained  what  was  done  to  the  plaintiffs  ?  An 
assessment  must  be  made,  dependent  on  the  shifting  conditions  men- 
tioned in  the  policy,  collections  enforced,  etc. ;  defendant  being  liable 
only  for  the  amount  of  assessments  collected.  It  did  not  agree  to  pay 
any  fixed  sum,  but  merely  to  pay  the  amount  collected  from  assess- 
ments, not  exceeding  the  sum  limited;  and  therefore  provided  for  ap- 
propriate proceedings  in  equity  to  adjust  the  dispute,  if  any,  between 
the  parties.  It  is  not  for  the  court  to  comment  on  the  wisdom  or 
folly  of  such  contracts.  If  parties  choose  to  enter  into  them,  they  are 
bound  by  their  terms,  in  the  absence  of  fraud,  unless  they  are  contra 
honos  mores.  There  is  nothing  shown  to  void  the  agreement  the  par- 
ties voluntarily  entered  into,  and  hence  this  court  adheres  to  the  de- 
cision heretofore  made  in  this  case,  viz.,  that  redress  must  be  sought 
in  equity  alone. 

The  views  of  this  court  in  a  case  somewhat  like  that  under  oonsid- 
eration  were  limited,  and  suggestively,  in  the  published  opinion  then 
given.  Lueders'  Ex'r  v.  Hartford  L.  <t  A.  Ins.  Co.  13  Fed.  Rep.  465. 
It  is  not  held  that  there  may  not  be  oases  where  resort  can  be  had 
to  a  common-law  remedy  under  contracts  like  that  in  question,  but  it 
is  held,  as  expressed  on  demurrer  in  this  case,  that  the  clause  in  the 
contract  as  to  the  mode  of  ascertaining  the  rights  of  the  parties  is 
obligatpry,  (18  Fed.  Bep.  14,)  with  the  possible  exceptions  suggested. 

Suppose  there  was  not  a  valid  defense,  as  in  the  Lueders  Case,  and 
it  was  ascertained  that  a  mortuary  loss  had  occurred,  how  could  the 
amount  to  be  recovered  be  ascertained  ?  It  was  hinted  that  under 
the  facts  and  circumstances  of  that  case  certain  rales  might  obtain ; 
but  there  was  no  question  there  raised  as  to  a  contraofr  limitation  with 
respect  to  the  mode  of  ascertaining  the  amount  of  the  liability.  The 
mode  prescribed  in  this  case  by  the  contract  between  the  parties,  con- 
sidering their  relations  to  each  other,  was  the  most  practicable  and 
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equitable  that  could  be  adopted,  and  does  not  fall  within  any  of  the 
prohibitory  rules  stated  in  the  many  cases  cited,  as  to  ousting  courts 
of  jurisdiction,  and  enforcing  or  refusing  to  enforce  agreements  for 
arbitration.  The  answer  sets  up  as  a  defense  the  clause  in  the  con- 
tract commented  upon,  whioh  this  court  has  heretofore  held,  and  still 
holds,  to  be  a  valid  defense  ta  this  action  at  law. 

The  motion  to  strikeout  is  overruled,  and  the  plaintiff  left,  as  here- 
tofore held,  to  the  remedy  in  equity  to  which  he  agreed  sole  resort 
should  be  had.  , 

McGbaby,  J.,  concurs. 


Blake  and  others  v.  Hawkins  and  others.*      - 
[fXreait  Court,  E.  D.  North  Carolina. .  November  Term,  1883.) 

1.  Cl/BBK — AOBNT  OP  THS  LaW. 

Where  money  is  paid  to  a  clerk,  uader  a  judgment  of  court,  he  receives  it, 
■not  aa  tlie  agent  of  eitlier  party,  but  as  tlie  t^eat  of  tlie  law. 

2.  Judgment— Obder  of  Cookt. 

A  judgment  is  an  order  of  court,  within  the  meaning  of  section  828  of  the 
Bevised  Statutes  of  the  United  States. 

3.  Clerk's  Commissions— Costs— Rev.  St.  §  828. 

A  clerk  who  receives,  keeps,  and  pays  out  money  under  a  judgment  is  enti- 
tled to  a  commission  of  1  per  cent,  on  the  amount  so  received,  [&y.  St.  ^  828,) 
to  be  paid  by  the  defendant  aa  part  of  the  costs. 

"  At  June  term,  1883,  the  complainants  recovered  a  judgment  against 
the  defendants  for  $29,355,  and  costs.  Thereupon,  before  an  execu- 
tion was  issued,  the  defendants  paid  into  the  clerk's  office  the  amount 
of  the  judgment  and  costs,  except  a  commission  of  1  per  cent.,  which 
the  clerk  claimed  under  £ev.  St.  §  828 ;  the  defendants  denying  the 
right  of  the  clerk  to  any  commission,  and  claiming  that,  in  any  view, 
they  were  not  liable  for  it. 

E.  Q.  Haywood,  D.  G.  Fowle,  Beade,  Bushee  dc  Busbee,  Hinsdale  & 
Devereux,  for  complainants. 

Merrimon  d  Ftitier,  for  defendants. 

Seyhoub,  J.  At  June  term  a  hual  judgment  was  rendered  in  the 
above  case  in  favor  of  the  plaintiffs  and  against  the  defendants.  The 
defendants  have  paid  the  amount  of  the  judgment  to  the  clerk  of 
this  court,  who  has  paid  said  amount  to  the  plaintiffs;  reserving, 
however,  the  question  of  his  commissions,  and  the  amount  claimed 
by  him,  $293.55,  whioh  is  retained  by  the  plaintiff's  attorneys,  to 
await  the  decision  of  this  court  upon  the-  question  whether  these 
commissions  ought  to  be  paid  out  of  the  recovery,  or  by  the  de- 

>  Reported  by  John  W.  Hinsdale,  Esq.,  of  the  Raleigh,  N.  C,  bar. 
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fendants.  The  question  depends  npon  the  constrnction  to  be  pat  by 
the  court  npon  section  828  of  the  Revised  Statutes.  The  clause  of 
the  section  in  controversy  reads : 

"  Clerk's  Fees.  •  •  •  For  receiving,  keeping,  and  paying  ont  money, 
in  pursuance  of  any  statute  or  order  of  court,  one  per  centum  on  the  amount 
8o  received,  kept,  aud  paid." 

There  is  no  question  but  that  the  clerk  received,  kept,  and  paid  out 
the  earn  npon  which  he  claims  his  1  per  cent.  It  is,  however,  con- 
tended by  the  defendants  thathe  did  not  do  so  "in  pursuance  of  any 
statute  or  order  of  the  court. "  The  controversy  depends  upon  whether 
or  not  the  clerk  received  the  money  nnder  an  order  of  this  court. 
This  seems  too  plain  for  discussion.  The  order  of  the  court  was  its 
judgment.  That  was,  that  the  defendants  pay  to  the  plaintiffs  the 
amount  to  which  they  were  entitled.  It  was  under  that  order  that  the 
defendants  paid  the  sum  recovered  to  the  clerk.  They  might  have 
awaited  an  execution,  or,  if  the  money  were  in  the  hands  of  a  trus- 
tee or  officer  who  would  be  controlled  by  the  order  of  the  court,  an  or- 
der directing  such  officer  or  trustee  to  pay  as  should  be  ordered.  But 
it  was  safe  for  them  to  pay  the  clerk.  The  judgment  and  his  official 
bond,  one  or  both,  were  their  protection.  Had  there  been  no  "order 
of  the  court,"  they  could  not  have  safely  paid  him.  He  would  have 
been  only  their  agent,  or  the  agent  of  the  plaintiffs.  The  judgment 
nnder  which,  and  under  which  alone,  they  paid  the  money,  made  him 
the  agent  of  the  law,  and  threw  around  the  payment  the  security  of 
the  bond  which  the  statute  requires.  If  the  clerk  had  failed  to  pay 
the  amount  of  the  judgment  to  the  plaintiffs,  it  could  not  have  been 
again  collected  from  the  defendants. 

The  question,  then,  becomes  simply  one  of  who  shall  pay  the  costs. 
That  has  been  already  determined ;  the  costs,  which  iuclude  those  of 
the  execution,  or  whatever  means  of  collecting  the  amount  of  the  jndg- 
ment  take  its  place,  must  be  paid  by  the  defendants.  This  opinion 
has  the  support  of  that  of  Judge  Dillon  in  the  eighth  circuit,  {In  re 
Ooodrich,  4  Dill.  230,)  and  of  Judge  Dick  in  the  fourth  circuit, 
(Kitchen  v.  Woodjin,  1  Hughes,  340.)  If  the  amount  paid  is  not  suf- 
ficient to  satisfy  the  decree  and  the  commissions  of  the  clerk,  the 
judgment  opens  to  include  such  commissions.  Peyton  v.  Brooke,  3 
Cranob,  92;  Kitchen'^.  Woodjin,  supra. 


ROBMBR  v.  HfiADI,EY. 

{(Xreuit  Court,  D.  New  Jertey.    December  15, 1883.) 

PAXBimi  »os  iHYBHTioHB—AwnoiPATiow— Public  VeR—lsrvxnamtsisv. 

Letters  patent  No.  208,641,  granted  to  William  Boemer,  October  1, 1878,  for 
"  improvcmeut  in  locks  for  satchels,"  hdd  valid,  and  infringed  by  the  lock-case 
■old  oy  defendant. 
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In  Equity.    On  bill,  etc. 

F.  C.  Lowtliorp,  Jr.,  for  complainanii. 

A.  Q.  Keasbey  db  Sons,  for  defendant. 

Nixon,  J.  The  bill  is  filed  against  the  defendant  for  infringing 
letters  patent  No.  208,641,  granted  to  complainant,  October  1, 1878, 
for  "improvement  in  locks  for  satchels."  The  answer  denies  (1)  the 
infringement,  and  (2)  that  the  complainant  was  the  original  and  first 
inventor  of  the  improvements  claimed  in  said  letters  patent.  The 
patentee,  in  his  specification,  states  that  the  principal  object  of  the 
invention  is  to  redace  the  expense  of  the  lock-case,  and  to  render  the 
same  more  practical  in  form  and  construction,  and  that  it  consists 
principally  in  forming  the  body  of  the  lock-case  into  open  ends,  and 
in  combining  the  same  with  oast  blocks  or  end-pieces,  which  are  sep- 
arately made. 

(1)  A  satchel  marked  Exhibit  D,  for  complainant,  was  produced, 
and  also  a  witness  who  swore  that  he  purchased  the  same  at  defend- 
ant's store  in  Broadway,  New  York.  The  slightest  inspection  shows 
that  the  look-case  thereon  infringes  the  claims  of  the  complainant's 
patent.  (2)  A  number  of  exhibits  are  put  in  by  the  defendant  to 
prove  that  the  claims  of  the  complainant's  patent  were  anticipated. 

After  a  careful  examination  of  these  I  deem  it  necessary  to  advert 
to  only  two  of  them,  to-wit,  Exhibit  D  1  and  Exhibit  D  S.  There 
is  nothing  in  the  patent  sued  on  which  is  not  fairly  embraced  in 
these,  and  if  the  defendant  has  shown  that  they  were  in  public  use 
before  the  date  of  the  complainant's  invention,  the  patent  must  be 
held  void  for  want  of  novelty.  The  testimony  is  very  meager.  The 
defendant  offered  only  one  witness  to  prove  their  prior  use.  Charles 
Eupper  testified  that  he  was  a  manufacturer  of  bag  frames  and  looks ; 
that  he  had  tfi&de  locks  like  Exhibit  D  3,  and  had  sold  them  to  de- 
fendant; that  the  first  he  sold  to  him  was  on  March  31,  1878,  and 
that  the  first  he  ever  made  was  a  month  or  two  before  Ghristmaa,  in 
the  year  1877. 

When  asked  about  locks  like  Exhibit  D  1,  he  replied:  "I  made 
them  a  long  time  after  Exhibit  D  3,  but  I  cannot  say  when." 

There  was  no  other  testimony  on  the  subject  of  public  prior  use. 
The  complainant's  patent  was  issued  October  1, 1878.  He  was  called 
to  prove  the  date  of  his  invention,  and  was  asked : 

Question.  "  When  did  you  first  conceive  this  lock  in  its  present  practical 
form?"  Answer.  "I  made  the  invention  in  the  early  part  of  1876,  but  made 
the  first  model  in  January',  1878,  after  which  I  constructed  the  lock.  My  idea 
was  to  make  a  lock  that  would,  when  finished,  resemble  a  lock  I  invented  a 
few  months  before,  and  which  I  would  be  able  to  make  of  cheaper  material." 
Q.  "Was  that  model  of  which  you  speak  similar  to  the  lock  patented  by  you?" 
A.  "  It  was  the  same  thing." 

Such  are  his  statements,  and  his  only  statements,  on  the  subject. 
They  are  not  clear,  but  they  show  that  the  invention  antedates  the 
proof  of  the  time  of  any  prior  use.     There  was  no  cross-examination 
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of  the  witness,  and  as  the  defendant  seems  willing  to  aooept  tha  ao- 
eonnt  of  this  date  without  question,  the  court  will  do  the  same. 

It  most  be  held  that  the  oomplahuuoti  was  the  first  and  original 
inTentor  of  the  improvements  ekumed  in  this  patent.  Let  there  be 
entered  a  deoiee  for  an  injunction  and  an  account. 


Thb  Ullook. 

{Dittrtet  (hurt,  D.  Oregon,    ttbraxry  7, 1884.) 

1.  OrrsB  OF  PiiiOT  Sbbticb  bt  8iona.l. 

The  pilot  comqiiBsioners  of  Oregon,  under  the  pilot  act  of  1882,  are  anthorlzed 
and  required  to  declare  by  rule  what  shall  constitute  a  valid  offer  of  pilot  serr- 
ioe  on  the  Columbia  river  bar  pilot  grounds,  by  a  signal  addressed  to  the  eye, 
and  in  so  doing  may  prescribe  the  distance  within  which  such  signal  must  be 
made  from  the  vessel  signaled. 

1  BiaNAii  FOR  AN  Offer  of  Pilot  Berviob. 

The  statute  of  the  United  States  does  not'  prescribe  any  signal  to  be  used  on 
a  pilot  boat  in  making  an  oSer  of  pilot  service ;  and  the  light  required  by  sec- 
tion 4333  of  the  Revised  Statutes,  to  be  carried  by  a  sailing  pilot  vessel  at 
night,  is  only  used  to  prevent  collision  and  imndentally  to  give  notice  of  the 
character  of  such  craft ;  but  the  usual  signal  by  which  an  oSer  of  pilot  service 
is  made,  is  the  jaclc  set  at  the  main  truck  in  the  day-time,  and  "  nare-ups"  at 
night,  and  this  jack  is  usually  the  ensign  of  the  country  in  which  the  service  is 
ofieied.  In  the  United  States  it  is  a  blue  flag  charged  with  a  star  for  every 
state  then  in  the  Union,  and  called  the  "Union  Jack." 

S.  Thb  Term  "State"  Oonstkukd  to  Include  a  "Tkrritobt." 

The  term  "  state  "  in  the  act  of  March  2,  1837,  (5  St.  153 ;  section  4238,  Rev. 
St.,)  regulating  the  taking  of -pilots  on  a  water  forming  the  boundary  between 
two  states,  construed  to  include  an  organized  "  territory  "  of  the  United  States. 

In  Admiralty. 

Frederick  R.  Strong,  for  libelant. 

Erasnuu  D.  Shattuck  and  Robert  L.  McKee,  for  claimant. 

Dbady,  J.  The  libelant,  George  W.  Wood,  of  the  pilot  sobooner 
J.  C.  Cozzens,  brings  this  suit  to  enforce  a  claim  for  pilotage  against 
the  British  bark  UUock  of  $76,  growing  out  of  an  offer  to  pilot  said 
bark  in  and  over  the  Columbia  river  bar  on  March  24,  1883,  and  a 
refusal  to  receive  the  same  by  the  master  and  claimant,  Alexander 
Swietoslawski.  It  appears  that  the  alleged  offer  was  made  between 
4  and  6  o'clock  in  the  afternoon,  at  a  distance  of  some  25  miles  from 
the  bar,  and  consisted  in  the  schooner's  setting  her  jack  at  the  main 
truck  until  dark,  when  she  set  her  mast  headlight  and  burned  "ffare* 
nps"  over  the  side.  The  bark  was  approaching  the  bar  from  the 
south-west.  The  schooner,  which  was  lying  to,  north-vest  of  the  bar, 
OB  observing  her,  ran  down  before  the  wiad  across  the  course  of  the 
bark.  The  bark  paid  no  attention  to  the  schooner,  but  kept  on  her 
course  about  E.  N.  E.,  until  half-past  7  o'clock,  when  she  had  the 
Cape  Hancock  light  on  her  port  bow,  and  was  hailed  by  the  steam« 
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tag  Brenbam  and  took  therefrom  a  pilot.  Tha  schooner,  in  her  ran 
down  the  coast,  passed  astern  of  the  bark,  and  then  jibed  sails  and 
followed  her.  Between  9  and  10  o'clock  the  bark  tacked  and  stood 
off  shore,  and  soon  after  met  the  schooner  with  the  libelant  on  board, 
who  offered  his  services  as  pilot,  which  we^e  declined  by  the  pilot  on 
board,  the  master  being  below. 

In  the  testimony  of  the  crews  of  the  bark  and  schooner  there  is  the 
usual  amount  of  fiat  contradiction  concerning  the  disputed  circum- 
stances of  the  case.  The  libelant  swears  that  when  the  fog  lifted 
and  he  first  sighted  the  bark. she  was  in  plain  sight,  and  not  more 
than  two  or  three  miles  distant,  when  he  put  the  schooner  before  the 
wind  and  made  sail  to  cat  her  off,  and  that  when  he  came  within  a 
mile  of  her  he  expected  the  bark  to  lie  to  until  he  could  go  aboard, 
but  that  she  kept  on  her  course,  and  the  schooner  had  to  jibe  her  sails 
to  follow,  whereby  the  latter  fell  astern,  and  that  thereafter  he  kept 
within  from  one  to  three-quarters  of  a  mile  of  the  bark  until  they 
met.  The  master  of  the  bark  swears  that  when  he  first  sighted  the 
schooner  she  was  -seven  or  eight  miles  away,  and  when  night  set  in 
she  was  still  four  or  five  miles  distant,  and  he  did  not  see  her  after- 
wards until  they  met  as  above  stated.  But  the  master  admits  that 
lie  saw  the  schooner,  and  that  he  knew  she  was  a  pilot-boat  from  the 
flag  at  her  mainmast,  and  that  he  did  not  lie  to  or  signal  for  a  pilot 
because  he  did  not  know  certainly  how  far  he  was  from  the  bar,  and 
be  did  not  want  to  take  a  pilot  so  far  out  as  to  incur  the  payment  of 
"distance"  or  "off-shore"  pilotage. 

It  is  admitted  that  the  master  of  the  UUock  had  been  in  the  river 
four  times;  that  the  Gozzens  is  the  only  pilot-schooner  that  had  been 
on  the  bar  for  about  two  years  before  this  time ;  and  that  she  put  a 
pilot  on  the  UUock  under  the  same  master  in  1882;  that  the  libelant 
was  a  duly-qualified  bar-pilot  under  the  laws  of  Oregon ;  and  that  the 
pilot  from  the  tug  who  brought  in  the  bark  was  a  duly-qualified  one 
under  the  laws  of  Washington  territory. 

By  section  30  of  the  Oregon  "pilot  act  of  1882"  (Sess.  Laws  20)  it 
is  provided  that  "the  pilot  who  first  speaks  a  vessel  *  *  *  or 
duly  offers  his  services  thereto,  as  a  pilot,  on  or  without  the  bar  pilot 
ground,  is  entitled  to  pilot  such  vessel  over  the  same;"  but  the  mas- 
ter may  decline  the  offer,  in  which  case  he  shall  pay,  if  inward-bound, 
full  pilotage.  And  section  34  provides  that  the  pilot  commissioners 
"must  declare  by  rule  what  constitues  a  speaking  of  a  vessel  or  an 
offer  of  pilot  service  on  the  bar  pilot  grounds,"  within  the  meaning  of 
the  act. 

By  rule  9,  adopted  by  the  commissioners  in  pursuance  of  this  au- 
thority, on  November  17, 1882,  it  is  provided  that  "the  term,  '  speak- 
ing a  vessel  for  pilot  service,'  shall  be  construed  to  mean  either  by 
the  usual  form  of  hailing,  or,  if  out  of  hailing  distance,  and  within 
one-half  mile,  then  the  usual  code  of  si(jnal  shall  be  made  use  of." 
This  rule  preserves  the  distinction  that  is  made  in  the  pilot  act  be- 
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tween  "gpeaking"  or  "hailing"  a  vesBel  and  a  mere  "offer"  of  pilot 
serrioe.  The  former  implies  that  the  parties  are  within  speaking  dis- 
tance,  and  oan  only  be  done  by  word  of  mouth,  supplemented,  it  may 
be,  by  some  such  device  for  projecting  the  sound  of  the  voice  as  a 
speaking  trampet,  or  even  personal  gesticulation.  Com.  t.  Bieketton, 
5  Mete.  412;  2  Pars.  Shipp.  &  Adm.  109.  But  an  "offer"  of  pilot 
serrioe  may  also  be  made  by  some  arbitrary  bat  established  sign  or 
demonstratitm,  made  from  beyond  ear-shot  and  addressed  exclusively 
to  the  eye.  And  this  offer,  according  to  the  rule,  must  be  made  with 
"the  usual  code  of  signal, "  whatever  that  is. 

It  is  unfortunate  that  the  commissioners  did  not  declare  definitely 
what  signal  constitutes  an  offer  of  pilotage,  as  required  by  the  act. 
Declaring  that  the  offer  should  be  made  by  "the  usual  eode  of  signal" 
has  thrown  no  light  on  the  subject,  and  may  be  darkened  it.  The 
expert  witnesses,  including  one  of  the  commissioners,  do  not  seem 
to  be  very  clear  as  to  what  this  "usual  code  of  signal"  is;  though 
the  apparent  confusion  in  their  testimony  may  arise  from  the  want 
of  knowledge  on  the^  part  of  counsel  who  examined  them.  For 
instance,  the  commissioner  having  testified  that  an  offer  of  service 
was  customarily  made  by  the  pilot-boat  putting  her  "head  down  to- 
ward the  ship  and  showing  her  blue  flag,  "^ her  number  being  on  her 
mainsail,  "and  at  night  by  burning  a  flare,"  couns^  for  the  liabelant 
said :  "Then  I  understand  you  to  mean  the  use  of  the  usual  signals 
prescribed  by  the  Bevised  Statutes  of  the  United  States  to  be  used  on 
board  pilot-boats?"  to  which  the  witness  answered,  "Yes."  Now, 
there  are  no  signals  prescribed  by  the  statutes  of  the  United  States 
for  the  use  of  pilot-boats  in  making  an  offer  of  pilot  services,  nor  had 
the  witness  in  any  way  indicated  that  that  was  what  he  meant  when 
he  said  that  the  pilot-boat  must  "show  her  blue  flag."  The  question 
was  based  upon  an  erroneous  assumption,  both  as  to  the  statute  and 
the  previous  statement  of  the  witness,  while  the  answer  was  appar- 
ently made  upon  a  total  misapprehension  of  both. 

The  rule  assumes  that  there  is  a  usual  and  well-understood  signal 
by  which  a  pilot-boat  oan  make  an  offer  of  pilot  service  to  a  vessel 
not  within  hailing  distance  and  be  understood.  But  whether  that 
signal  is  known  throughout  the  civilized  world,  or  whether  its  use  is 
confined  to  this  coast,  or  even  this  port,  does  not  clearly  appear  from 
the  evidence,  or  at  all  fi-om  the  rule.  But  this  is  a  subject  concern- 
ing which  I  think  the  court  may  supplement  the  evidence  by  its  judi- 
cial knowledge.  And,  first,  the  use  of  the  word  "code"  in  the  rules 
is  misleading.  I  think  there  is  no  "code"  of  pilot  signals;  although 
there  may  be,  and  doubtless  is,  a  signal  for  "a  pilot  wanted"  in  the 
intematicmal  code  of  signals,  or  that  of  any  country.  The  usual  sig- 
nal by  which  an  offer  of  pilot  service  is  made  in  the  day-time  is  a 
flag  at  the  masthead.  This,  of  course,  will  be  the  flag  of  the  coun- 
try in  which  the  offer  is  made,  or  that  modification  or  portion  of  it 
eailed  the  "Jack."  In  the  United  States  it  is  a  .blue  flag  charged 
v.l9,no.3— 14 
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with  a  star  for  everj  state  in  the  Union,  and  called  the  "Union  Jaok." 
By  section  4238,  snbd.  11,  Bev.  St.,  a  sailing  pilot-vessel  is  re- 
quired to  carry  a  white  light  at  her  mast-head  during  the  night,  and 
"exhibit  a  flare-up  light  every  fifteen  minutes."  But  neither  of  these 
lights,  thus  required  to  be  carried,  are  signals  that  indicate  an  offer 
of  pilot  service,  for  they  must  be  carried  although  all  the  pilots 
on  the  boat  have  been  distributed.  Evidently  the  statute  requires 
these  lights  to  be  burned  for  the  purpose  of  making  known  the  where- 
abouts and  character  of  the  boat  in  order  to  prevent  collision,  and  in- 
cidentally to  advise  any  one  in  need  of  or  desiring  the  service  of  a 
pilot  where  to  apply.  But  the  burning  of  "flare-ups,"  or  a  flashing 
light,  over  the  side  of  the  boat,  at  short  .intervals,  is  also  the  cus- 
tomary method  of  making  an  offer  of  pilot  service  at  night.  It  fol- 
lows that  the  libelant  made  a  proper  tender  of  his  service  as  a 
pilot  to  the  Ullock,  both  in  the  day-time  and  after  night,  provided  he 
did  60  within  the  distance  prescribed  by  the  ninth  pilot  rule.  With- 
out saying  so  directly,  the  neccessary  effect  of  this  role  seems  to  be 
to  require  that  an  offer  of  pilot  service  made  otherwise  than  by  hail- 
ing, as  by  signal,  shall  be  made  within  a  half-mile  of  the  vessel  sig- 
naled. 

Counsel  for  the  libelant  contends,  however,  that  the  power  of  the 
commissioners  does  not  extend  to  prescribing  the  distance  within  which 
such  offer  must  be  made.  But  in  my  judgment  it  does;  and  for  man- 
ifeBt  reasons.  They  are  expressly  authorized  and  required  to  declare 
what  shall  constitute  a  valid  offer  of  pilot  service ;  and  when  this  may 
be  done  by  a  signal,  as  by  getting  a  bine  flag  at  the  main-truck,  the 
distance  at  which  the  pilot-boat  is  from  the  vessel  signaled  is  a  mate- 
rial element  in  the  transaction.  And,  first,  it  ought  not  to  be  so  far 
away  as  to  leave  any  room  for  dispute  as  to  whether  the  signal  was 
made  or  seen ;  and,  second,  a  vessel  ought  not  to  be  compelled  to  wait 
for  a  pilot  from  a  boat  that  signals  her  a  great  way  off,  when,  in  all 
probability,  she  can  get  one  much  sooner  and  nearer  in  shore  if  she  is 
allowed  to  proceed  on  her  way.  And  what  distance  is  suitable  and 
convenient  for  both  the  party  making  and  receiving  the  signal  is  a 
matter  committed  by  the  pilot  act  to  the  judgment  of  the  commis- 
sioners. It  is  urged  that  a  half  mile  is  a  very  short  limit,  and  that  it 
might  well  be  a  mile  or  two.  But  the  commissioners  are  probably 
better  judges  of  this  matter  than  counsel ;  and  if  it  is  thought  they 
have  erred  in  this  respect  they  mnst  be  asked  to  correct  it.  It  is  not 
in  the  power  of  the  court  to  disregard  or  modify  their  action  thereabout. 
As  to  whether  the  offer  of  the  libelant  was  made  within  a  half 
mile  of  the  Ullock,  the  testimony  of  the  two  crews  is  widely  divergent. 
The  reason  given  by  the  master  of  the  Ullock  for  declining  the  offer 
is  evidently  not  ingenuous,  and  ought  to  have  some  effect  npon  his 
general  credibility.  He  says  that  he  preferred  to  take  a  pilot  from 
the  schooner,  because  he  knew  the  charges  were  less  than  those  of 
the  tug  pilots;  and  at  the  same  time,  as  a  reason  for  not  taking  this 
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cheaper  one  when  it  was  offered  him,  he  says  thai  he  did  not  want 
to  take  a  pilot  bo  far  from  the  bar  and  thereby  ineor  the  additional 
expense  of  "distance"  or  "off-shore"  pilotage.     But  he  knew  very 
well  that  there  is  no  such  thing  as  "distance"  or  "off-shore"  pilotage 
at  the  month  of  the  Colnmbia  river,  and  that  the  charge  for  piloting 
a  vessel  in  and  over  the  bar  is  all  one,  whether  the  pilot  boards  her 
at  the  outermost  baoy  or  at  any  distance  beyond.     He  had  run  his 
reckoning  for  the  Columbia  river,  and  been  unable  to  take  an  obser- 
vation for  some  days  on  account  of  tiie  fog,  and  would  naturally  be 
glad  to  avail  himself  of  the  services  of  the  first  pilot  that  offered, 
unless  there  was  some  special  and  cogent  reason  to  the  contrary.    It 
is  certain  that  the  reason  assigned  was  not  the  true  one.    And  prob- 
ably the  fact  is  that  the  master  really  desired  to  take  a  pilot  from  the 
tug  so  as  to  facilitate  a  deal  for  towage,  which  is  a  much  weightier 
matter  than  the  cost  of  pilotage.     But  I  doubt,  even  on  the  evidencd 
of  the  libelant  and  others  of  the  crew  of  the  schooner,  if  she  was 
ever  within  a  half  mile  of  the  Ulloc\  on  that  occasion  before  the  pilot 
of  the  tug  boarded  her.     The  burden  of  proof  in  this  respect  is  on 
the  libelant;  and  he  cannot  prevail  unless  it  appears  from  the  evi- 
dence that  his  offer  was  made  to  the  Ullook  within  the  legal  distance. 
The  strongest  statement  which   the  libelant  is  willing  to  make  on 
this  point  is  that  he  was  within  from  one  to  three-quarters  of  a  mile 
of  the  Ullock ;  and  this  being  taken  as  it  should  be  most  strongly 
against  himself,  amounts  to  no  more  than  that  he  was  within  three- 
quarters  of  a  mile  of  said  vessel. 

But  there  is  another  point  made  in  the  case  by  the  claimant,  upon 
which,  I  think,  the  decision  must  be  against  the  libelant.  By  the  act 
of  March  2,  1837,  (5  St.  163;  section  4236,  Rev.  St.,)  it  is  provided 
that  "the  master  of  any  vessel  coming  in  or  going  out  of  any  port 
situate  upon  waters  which  are  the  boundary  between  two  states,  may 
employ  any  pilot  duly  licensed  or  authorized  by  the  laws  of  either  of 
the  states  bounded  on  such  waters  to  pilot  the  vessel  to  or  from  such 
port."  This  act  was  passed,  as  is  well  known,  on  account  of  the' con- 
flicting legislation  and  the  strife  between  New  York  and  New  Jersey 
and  their  pilots,  for  the  pilotage  of  vessels  entering  the  Hudson  river 
and  bound  to  New  York  or  other  ports  thereon.  It  may  be  admitted 
that  the  Columbia  river  is  not  a  boundary  between  two  "states"  in 
the  sense  in  which  the  word  is  used  in  the  constitution,  but  it  is  the 
boundary  between  one  such  state  and  an  organized  territory  of  the 
United  States.  The  case  is  within  the  mischief  intended  to  be  reme- 
died by  the  act  of  1837.  The  subject  is  wholly  within  the  power  of 
congress,  and  it  may  apply  the  rule  contained  in  the  act  to  the  case 
of  a  water  forming  the  boundary  between  a  state  and  territory,  as 
well  as  between  two  states  of  this  Union.  The  territory  of  Washing- 
ton is  an  organized  political  body, — a  state  in  the  general  and  un- 
qualified sense  of  the  word, — ^witb  power  to  legislate  on  all  rightful 
subjects  of  legislation,  exeept  as  otbervrise  provided  in  its  constitu- 
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tion,  one  of  which  is  pilots  and  pilotage  on  the  Columbia  river  bar. 
The  Panama,  1  Deady,  31.  True,  this  pover  is  derived  for  the  time 
being  from  congress.  But  the  power  of  a  state  of  the  Union  to  legis< 
late  on  this  subject  only  exists  until  congress  sees  proper  to  exercise 
it.  There  being  no  constitutional  limitation  npon  the  power  of  con- 
gress in  this  respect,  and  it  having  the  same  right  to  regulate  the 
taking  of  a  pilot  on  a  water  that  forms  the  boundary  between  a  state 
and  territory  as  it  has  between  two  states  proper,  I  think  the  word 
"state"  in  the  act  of  1887  ought  to  be  construed  to  include  any  orga- 
nized body  politic  or  community  within  the  territorial  jurisdiction  of 
the  United  States,  having  the  power  to  legislate  on  the  subject  of  pi- 
lots and  pilotage  on  a  water  forming  a  boundary  between  itself  and  a 
state  of  this  Union. 

In  the  case  of  The  Pcmama,  supra,  in  speaking  of  this  act  in  1861, 
I  said: 

"Whether  the  word  <  state'  as  used  in  this  act  should  be  construed  so  as  to 
include  a  territory,  is  a  question  no£  free  from  doubt.  The  case  is  within 
the  mUohiqf  intended  to  be  remedied  by  the  act,  and,  it  seems  to  me,  might 
be  held  to  come  witbin  its  spirit  and  purview,  without  any  violation  of  princi- 
ple. I  do  not  think  it  comes  within  the  reasoning  or  considerations  that  con- 
trolled the  court  in  Repbum  v.  Ellzey,  2  Cranch,  445,  in  which  it  was  held 
that  under  the  judiciary  act,  giving  the  national  courts  jarisdiction  of  con- 
troversies between  citizens  of  different  states,  that  a  citizen  of  the  District 
of  Columbia  could  not  sue  in  such  courts  as  a  citizen  of  a  state,  because  such 
District  was  not  a  member  of  the  Union."  ^ 

The  ruling  in  Hepburn  v.  Ellzey,  supra,  was  afterwards  applied  in 
New  Orleans  v.  Winter,  1  Wheat.  91,  to  the  case  of  a  territory,  when 
it  was  said  that  although  the  district  and  the  territory  are  both  states, 
— political  societies, — ^in  the  larger  and  primary  sense  of  the  word, 
neither  of  them  is  such  in  the  sense  in  which  the  term  is  used  in  the 
constitution,  in  the  grant  of  judicial  power  to  the  national  govern- ' 
ment  on  account  of  the  citizenship  or  residence  of  the'  parties  to  a 
controversy,  when  it  is  understood  to  comprehend  only  "members  of 
the  American  confederacy."  In  Barney  v.  Baltimore,  6  Wall.  287, 
these  rulings  were  followed  without  question,  upon  the  principle  of 
stare  decisis. 

In  Watson  v.  Brooks,  8  Sawy,  821,  [S.  C.  18  Fbd.Eep.  540,]  it  was 
said  even  of  this  construction : 

"It  is  very  doubtful  if  this  ruling  would  now  be  made  it  the  question  was 
one  of  first  impression;  and  it  is  to  be  hoped  it  may  yet  be  reviewed  and 
overthrown.  By  it,  and  upon  a  narrow  and  technical  construction  of  the 
word  'state,'  unsupported  by  any  argument  worthy  of  the  able  and  distin- 
guished judge  who  announced  the  opinion  of  the  court,  the  large  and  gprowing 
population  of  American  citizens  resident  in  the  District  of  Columbia  and  the 
eight  territories  of  the  United  States  are  deprived  of  privileges  accorded  to 
all  other  American  citizens,  as  well  as  aliens,  of  going  into  the  national 
courts  when  obliged  to  assert  or  defend  their  legal  rights  away  from  home." 

But  the  special  reason  for  this  narrow  oonstruotion  of  the  word 
"state"  does  not  apply  in  this  case.    Oongress  had  the  power  to  ox* 
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tend  the  aot  of  1837  over  a  water  constitating  the  boundary  between 
the  state  of  Oregon  and  the  territory  of  Washington.  The  language 
actually  u^  in  the  act  may  reasonably  be  construed  so  as  to  accom- 
plish this  object ;  and  the  case  is  within  the  mischief  intended  to  be 
remedied  thereby.  The  master  of  the  Ullock  being  then  entitled, 
npon  this  construction  of  the  law,  to  take  a  pilot  from  either  Oregon 
or  Washington,  without  reference  to  which  made  the  first  offer  of  his 
services,  the  libelant  is  not  entitled  to  recover  as  for  an  offer  and 
refusal  of  pilot  services,  even  though  such  offer  was  duly  made. 

There  must  be  a  decree  dismissing  the  libel,  and  for  costs  to  the 
claimant. 


Thb  Scots  Gbeib  v:  The  Santuoo  de  Cuba.* 
The  Santiago  de  Cuba  v.-  The  Scots  Gbeys.* 

{Oireuit  Court,  E.  D.  PenniyUiania.    October  30, 1883.) 

1.  COLLIBTON— MkBTINO   OF  VESSELS   IW   NaRBOW   CHANNEL— LIQHT   AND  HbAVT 

Steamers— DtTTT  Aribino  frou  Bfeciai.  Oircdustancbs. 

"W  here,  in  a  narrow,  dangerous  channel,  a  light  steamer  stemming  the  tide, 
having  her  movements  completely  under  command,  observed  a  steamer  of 
greater  draught,  deeply  laden,  coming  with  the  tide,  it  was  the  duty  of  the 
light  steamer  to  glow  down  or  atop  until  the  positions  and  courses  of  each 
should  become  known. 

2.  CsossiNo  Ck)nRSES — Mankitver  in  Extiiemis. 

The  light  steamer  having  failed  to  do  either,  but  having  ported  her  helm 
and  attempted  to  run  across  the  track  of  the  heavy  vessel,  when  the  vessels 
were  in  dangerous  proximity  and  the  heavy  vessel  near  a  shoal,  in  consequence 
of  which  maneuver  a  collision  occurred,  the  light  vessel  was  in  fault. 

In  Admiralty. 

Appeal  from  the  decree  of  the  district  court  sustaining  the  libel  of 
the  Scots  Greys,  and  dismissing  the  libel  of  the  Santiago  de  Cuba. 
The  facts  are  set  forth  in  the  following  opinion,  and  also  in  the  report 
of  the  same  case  in  the  district  court,  5  Fed.  Bep.  369. 

Curtis  Tilton  and  Henry  Flanders,  for  the  Scots  Greys. 

John  O.  Johnson,  for  the  Santiago  de  Cuba. 

McEbnnan,  J.  These  are  cross-libels,  in  which  the  district  court 
adjudged  the  Santiago  de  Cuba  in  fault,  in  a  collision  between  her 
and  the  Scots  Greys,  and  decreed  damages  against  her  accordingly. 
The  evidence  touching  the  position,  course,  and  government  of  the 
vessels  before  and  about  the  time  of  the  collision  is  of  unusual  vol- 
ume, and  consists  chiefly  of  the  testimony  of  the  officers  and  crews  of 
the  respective  vessels.  Hence,  as  is  almost  always  the  case  under  such 
circumstances,  it  is  conflicting  and  contradictory,  and  any  attempt  to 

1  Reported  by  Albert  B.  Quilbert,  Esq.,  of  the  Philadelphia  bar. 
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reconcile  it  would  not  advance  the  deciaion  of  the  case.  It  can  only 
be  dealt  with  by  adopting  such  concluBions  of  fact  of  material  import 
as  may  seem  to  be  supported  by  a  preponderance  of  the  pitobabilities 
of  their  trutlw 

FINDING   OF   FAOTB. 

I 

(1)-  About  midday  on  the  nineteenth  of  July,  1879,  a  collision  oc- 
curred between  the  steamer  Scots  Greys  and  the  steamer  Santiago  de 
Cuba,  in  the  Delaware  river,  a  short  distance  above  the  Horseshoe 
buoy,  on  the  western  side  of  the  channel,  by  which  considerable  in- 
jury was  caused  to  both  vessels. 

(2)  The  Scots  Greys  was  an  iron  steamer,  about  300  feet  in  length, 
was  loaded,  and  drew  21  feet  of  water,  and  was  ascending  the  river 
towards  the  port  of  Philadelphia. 

(3)  The  Santiago  de  Cuba  was  a  wooden  steamer,  was  light,  and 
drew  13J^  feet  of  water,  and  was  descending  the  river. 

(4)  The  tide  was  flood,  and  the  current,  deflected  by  the  Horse- 
shoe shoal,  tended  strongly  to  the  eastern  or  New  Jersey  shore  of  the 
river. 

(5)  This  shoal  was  somewhat  in  the  shape  of  a  horseshoe,  with  its 
base  on  the  Pennsylvania  or  western  shore  and  its  apex  in  the  river, 
leaving  a  channel  about  400  yards  in  width  between  it  and  the  New 
Jersey  shore.  Near  this  aper,  on  the  eastern  edge  of  the  shoal,  a 
buoy  is  anchored  to  indicate  the  turn  of  channel. 

(6)  Both  vessels  were  in  sight  of  each  other  for  such  a  distance 
before  they  met  as  to  involve  no  danger  of  collision,  if  they  had  been 
carefully  and  skillfully  navigated. 

(7)  The  Scots  Greys  flrst  preached  the  buoy,  and  put  her  helm  to 
starboard  to  make  the  turn  of  the  channel,  and  when  she  rounded 
the  buoy  straightened  up  to  proceed  on  the  western  side  of  the 
channel. 

(8)  At  this  time  the  Santiago  de  Cuba  was  several  hundred  yards 
above  the  Scots  Greys,  on  the  western  side  of  the  channel,  but  her 
course  was  eastward  of  that  of  the  Scots  Greys,  and  to  her  starboard. 

(9)  At  the  Horseshoe  shoal  the  narrowness  and  shape  of  the  chan- 
nel and  the  tendency  of  the  tide  impose  upon  vessels  sailing  in  op- 
posite directions  the  duty  of  observing  special  caution  as  a  necessary 
condition  of  their  safety  in  passing  each  other. 

(10)  In  starboarding  her  wheel  to  carry  her  past  the  buoy,  and  in 
straightening  up  after  she  rounded  it  that  she  might  pursue  the  west- 
ern line  of  the  channel,  the  Scots  Greys  did  what  was  proper  for  her 
under  the  circumstances. 

(11)  When  the  vessels  were  several  hundred  yards  apart,  the  San- 
tiago de  Cuba  sounded  a  signal  with  her  whistle  and  put  her  helm 
hard  a-port,  indicating  an  intention  to  pass  the  Scots  Greys  on  her 
port  bow,  and  which  gave  her  a  direction  across  the  track  of  the  Scots 
Greys. 
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(12)  Whether  this  signal  was  or  was  not  heard  on  the  Scots  Greys, 
it  was  not  answered,  hot  she  kept  her  course  up  the  western  side  of 
the  channel. 

(13)  The  speed  of  the  Santiago  de  Cuba  was  not  diminished;  at 
least,  not  soon  enough.  If  she  had  stopped  or  slowed  down  when  the 
Scots  Greys  was  rounding  the  buoy  and  straightening  up,  the  collis- 
ion would  not  hare  occurred,  because  the  Scots  Greys  would  have 
passed  the  place  of  the  collision  before  the  Santiago  de  Cuba  reached 
it.  Nor  would  it  have  occurred  if  the  Santiago  de  Cuba  had  not  hard 
ported  her  helm  and  sought  to  pass  the  Scots  Greys  on  her  port  side. 

(14)  If,  in  response  to  the  Santiago  de  Cuba's  movement,  the 
Scots  Greys  had  hard  ported  her  helm,  the  vessels  would  probably 
have  been  brought  together  head  on,  with  more  disastrous  conse- 
quences. But  the  impact  of  the  former's  bow  was  upon  the  starboard 
side  of  the  latter,  about  30  feet  from  her  bow,  thus  indicating  that  if 
she  had  kept  her  course  the  vessels  would  have  passed  in  safety. 

OOKOLTTSIONS   OF  IiAW. 

Considering  the  condition  of  navigation  at  the  locality  in  question, 
the  size  and  depth  in  the  water  of  the  Scots  Greys,  the  direction  in 
which  she  was  sailing,  and  the  difficulty  of  controlling  her  move- 
ments, she  was  not  in  fault  in  adopting  a  course  up  the  western  side 
of  the  channel  and  in  pursuing  it  without  deviation. 

In  view  of  the  same  ponsiderations,  of  the  size  and  draught  of  the 
Santiago  de  Cuba,  that  she  was  light,  that  she  was  descending  the 
river  with  the  tide  towards  her  head,  and  her  movements  completely 
under  command,  and  that  the  passage  of  vessels  such  as  the  two  in 
question  at  the  Horseshoe  buoy  is  attended  with  risk  of  collision,  it 
was  incautious  in  the  Santiago  de  Cuba  to  pass  the  Scots  Greys  at 
that  point,  if  she  could  avoid  it.  It  was  the  duty  of  the  Santiago  de 
Cuba  to  stop  or  slow  down  when  she  observed  the  Scots  Greys  round- 
ing the  buoy.  Failing  to  do  either,  and  in  porting  her  helm  and  at- 
tempting to  ran  across  the  track  of  the  Soots  Greys,  when  the  vessels 
were  in  such  proximity  to  each  other,  she  was  in  fault  and  must  be 
held  responsible  for  the  collision. 

There  must,  therefore,  be  a  decree  dismissing  the  libel  of  the  San- 
tiago de  Cuba,  with  costs,  and  a  decree  in  favor  of  the  Soots  Greys  for 
the  amoant  of  damages  sustained  by  her,  and  costs. 
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The  Pesb  of  the  BeUjX.* 
(Circuit  Court,  S.  D.  Louisiana.    December,  1883.) 

CHARTEn-PABTT— BrLM  OF  LADING. 

'  A  charter-party  contained  the  following atipulationa:  "The  caplain  shall 
sign  bills  oi  lading  at  any  rate  of  freight  as  presented,  without  prejudice  lo  this 
charter-party ;  any  difference  between  the  amount  of  freight  by  the  bills  of 
Jading  and  this  charter-party  to  be  settled  at  port  of  loading,  in  cash,  before 
sailing.  *  *  *  Theownersor  master  of  the  steamer  shall  have  an  absolute 
ciiarge  and  lien  upon  the  cargo  and  goods  laden  on  board  for  the  recovery  and 
payment  of  all  freight,  dead  freight,  demurragBj  and  all  other  charges  wbat- 
soever."  The  master  refused  to  sign  bills  of  lading  unless  there  weis  stipulated 
or  expressed  therein,  "othur  conditions  as  per  charter-party."  JBM  that 
the  master  had  the  right  to  insist  upon  such  stipulation. 
The  Ibis,  3  Woods,  28,  distinguished. 

.    Admiralty  Appeal. 

Charles  B.  Singleton  and  Richard  H.  Browne,  for  libelants. 

James  McConnell,  for  claimants. 

Pardee,  J.  The  libelants  sue  for  a  breach  oi  a  cnarter  of  the 
British  steam-ship  Peer  of  the  Realm,  made  in  Liverpool,  England, 
September  28,  1878.  The  charter-party  contains  among  others,  the 
following  stipulations : 

"The  captain  shall  sign  bills  of  lading  at  any  rate  of  freight  as  presented 
without  prejudice  to  this  charter-party;  any  difference  between  the  amount 
of  freight  by  the  bills  of  lading  and  this  charter-party  to  be  settled  at  port  of 
loading,  in  cash,  before  sailing.  If  the  steamer  be  not  sooner  dispatched, 
twenty  working  days  (Sundays  excepted)  shall  be  allowed  the  charterers  for 
loading,  etc.  And  it  shall  be  at  the  discretion  of  the  said  charterers  or  their 
agents  to  detain  the  steamer  a  further  period  not  exceeding  ten  like  days,  for 
the  purposes  aforesaid;  the  charterers  or  their  agents  paying  demurrage  at 
the  rate  of  50  pounds  per  day.  The  owner  or  master  of  the  steamer  shall 
have  an  absolute  charge  and  lien  upon  the  cargo  and  goods  laden  on  board 
for  the  recovery  and  payment  of  all  freight,  dead  freight,  demurrage,  and  all 
other  charges  whatsoever. 

The  breach  and  violation  of  the  charter-party  alleged  is  that  the 
master  refused  to  sign  bills  of  lading  unless  there  was  stipulated  or 
expressed  thereon,  "other  conditions  as  per  charter-party."  The  ques- 
tion for  decision  is  whether  the  master  had  the  right  to  insist  upon 
such  stipulation.  The  charter-party,  so  far  as  it  speaks  within  the 
law,  fumisjies  the  rule  of  conduct  to  the  parties.  It  provides  for  a 
lien  upon  the  cargo  and  goods  laden,  for  the  freight,  dead  freight,  and 
demurrage.  This  is  lawful  and  binding  between  the  parties  and  as 
to  all  shippers  with  notice.  According  to  the  English  authorities, 
which  are  clear  upon  the  subject,  "a  lien  may  be  created  by  con- 
tract between  the  parties,  not  only  for  freight,  but  for  dead  freight, 
demurrage,  and  as  many  more  of  the  usual  claims  of  the  ship-owner 
as  they  choose  to  name."     Macl.  More.  Bhipp.  (3d  Ed.)  612.     See 

'Reported  by  Joseph  P.  Uornor,  Esq.,  of  the  New  Orleans  bar. 
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note  7,  for  anthorities.  And  that  shippers  with  notice  of  stipulations 
of  charter-party  are  bound.  See  Sandeman  v.  Seurr,  L.  R.  2  Q.  B. 
86,  quoted  in  Macl.  351.  Peek  v.  Larsen,  L.  R.  12  Eq.  878.  See, 
also.  Mad.  514. 

In  1  Pars.  Shipp.  302,  303,  it  is  said: 

"We  have  seen  that  the  charter-party  usually  piovldes  ejcpressly  that  the 
owner  binds  the  ship  and  the  freight  to  the  performance  of  his  part  of  the 
bargain,  and  the  shipper  binds  the  cargo  to  the  ship  for  his  performance. 
But  without  these  expressions  the  law-merchant  creates  or  impiies  this  mu- 
tual obligation  in  every  case  of  a  cotitract  of  affreightment  whether  by  bill 
of  lading  or  charter-party.  J/,  hoioeoer,  the  parties  choose  to  stipulate  other- 
wise, as  that  there  shall  he  nor  Hen,  or  that  the  lien  sliall  be  other  than  it  usu- 
ally is,  they  may  do  so. " 

My  attention  has  been  called  to  no  American  ease  that  holds  to  the 
contrary,  and  I  have  examined  the  following,  cited  by  proctors :  The 
Volunteer  and  Cargo,  1  Sumn.  551 ;  The  Bird  of  Paradise,  5  Wall. 
659;  The  Salem's  Cargo,  1  Spr.  389;  Perkins  y.  Hill,  Id.  124;  406 
Hogsheads  of  Molasses,  4  Blatchf.  319 ;  A  Quantity  of  Timber  and  Lum- 
ber, 8  Ben.  214.  All  are  to  the  purport  that  the  owners  and  charterers 
may  make  their  own  stipulations  as  to  the  terms  of  the  charter-party, 
and  all  imply,  though  not  expressly  so  deciding,  that  shippers  with 
notice  will  be  bound  by  such  stipulations. 

The  case  of  The  Ibis,  3  Woods,  28,  relied  upon  by  proctor  for  libel- 
ants, would  be  exactly  in  point,  and  partly  support  their  preten* 
sions,  but  for  the  fact  that  therein  the  shipper  had  no  notice  of  the 
terms  of  the  charter  until  after  shipment.  The  case  of  Kerford  v. 
Mondel,  6  Hurl.  &  N.  (Ex.)  931,  relied  upon  in  The  Ibis  Case,  was  a 
case  where  a  clean  bill  of  lading  was  given  which  contained  no  lien 
for  dead  freight,  and  where  the  contract  for  shipment  did  not  show 
notice  of  any  charter-party.  It  may  be  that  there  is  some  conflict 
of  authority  as  to  the  effect  to  be  given  against  outside  shippers  of 
freight  on  a  chartered  vessel,  so  far  as  liens  are  concerned,  even 
with  notice  of  the  stipulations  of  the  charter-party,  but  I  can  Bee  no 
reason  why  the  rule  as  laid  down  in  Maclachlan,  svpra,  should  not  be 
taken  as  the  correct  one.  If  a  shipper  has  notice,  let  him  submit  to 
the  contract  that  furnishes  the  ship,  or  take  his  freight  elsewhere. 
Neither  he  nor  the  charterer  has  the  right  to  complain;  the  latter 
because  be  has  pleased  to  bind  himself,  and  the  shipper  because  if 
his  eyes  are  open  he  need  not  bind  himself  nor  his  goods  unless  he 
pleases. 

It  may  be  conceded  for  this  case  that  a  shipper,  without  notice  of 
the  terms  of  a  charter-party,  is  not  bound,  nor  his  goods,  for  any 
liens  not  given  by  the  law. 

In  Grade  v.  Palmer,  8  Wheat.  605,  it  was  teld  that  the  charterer 
and  master  could  not,  by  a  contract  made  with  a  shipper  who  acted 
in  good  faith,  i.  e.,  without  knowledge  of  the  charter,  destroy  the  lien 
of  the  owner  on  the  goods  shipped  for  the  freight  due  under  the  char- 
ter-party.    See,  also.  The  Schooner  Freeman,  18  How,  182.    From  all 
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of  which  it  seems  clear  that  the  ownei  had  a  clear  right  to  stipulate 
for  a  lien  on  the  entire  cargo  for  freight,  dead  freight,  and  demurrage; 
that  such  stipulation  was  good  against  the  charterer,  and  probably 
good  against  all  shippers  with  notice;  that  the  master  had  no  right 
to  derogate  from  the  charter-party  or  jeopardize  the  liens  stipulated 
therein;  and  that  the  ship  was  not  bound  to  take  any  cargo  furnished 
by  charterer,  except  according  to  the  terms  of  the  charter-party. 

It  is  cleair  that  if  the  master  had  given  clean  bills  of  lading,  and 
shippers  had  been  given  no  notice,  the  lien  given  by  the  charter- 
party  might  have  been  entirely  defeated.  It  follows,  therefore,  that 
the  master  of  the  Peer  of  the  Bealm  was  not  only  justified  in  refus- 
ing to  sign  bills  of  lading,  without  adding,  "other  conditions  as  per 
charter-party,"  bat  he  was  pursuing  the  exact  Ime  of  his  duty  in 
order  to  protect  the  owners'  interest. 

The  master's  conduct  was  no  breach  of  the  charter-party  on  the 
part  of  the  ship,  and  therefore  the  libelants  have  no  case.  It  is  urged 
that  they  should  recover  certain  advances  made  as  per  charter-party. 
I  am  unable  to  see  why.  The  evidence  shows  great  loss  to  the  ship 
because  the  charterer  failed,  without  sufficient  cause,  to  furnish  cargo. 
Argument  has  been  made  that  shippers  of  cotton  cannot,  and  will 
not,  ship  goods  without  what  is  called  a  clean  bill  of  lading.  This 
may  be;  but  I  do  not  see  what  the  court  has  to  do  with  the  matter. 
If  charterers  of  ships  rely  on  outsiders  to  furnish  a  cargo,  and  such 
outside  shippers  require  clean  bills  of  lading,  let  charter-parties  be 
made  accordingly.  Nothing  would  be  easier,  if  the  parties  agree, 
than  that  the  charter-party  should  stipulate  that  the  master  should 
give  clean  bills  of  lading  for  all  cargo  not  furnished  by  charterer,  or 
that  the  master  should  give  bills  of  lading  as  presented,  and  the 
courts  would  undoubtedly  enforce  such  stipulation. 

A  decree  will  be  entered  dismissing  libel,  with  costs. 
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The  Chablotte  -Vanderbilt. 

(  DMriet  Court,  8.  2).  New  York.    JannBry  4, 1884. 

Shtppikg — Bttpfuxb— Maritimb  Lebbt— Mortgagb— Pmobitt— Bectiow  4192. 

FoT  necessary  supplies  furnished  a  vessel  in  a  state  not  that  of  her  owner's 
residence,  a  maritime  lien  presumptively  arises,  and  this  lien  will  take  preced- 
ence of  a  prior  mortgage,  duly  registered,  under  section  4192  of  the  Revised 
Statutes.  The  mortgagee,  by  assenting  to  the  use  and  possession  of  the  vessel 
by  the  mortgagor  for  the  purposes  of  navigation,  without  restriction,  assents  by 
implication  to  the  creation  of  such  maritime  liens  as  by  law  arise  incidentally 
•   in  the  ordinary  business  of  the  ship. 

This  libel  was  filed  to  recover  a  balance  of  $468.30,  with  interest, 
for  coal  famished  to  the  steam-bout  Charlotte  Vanderbilt,  at  Phila- 
delphia, in  July  and  August,  1880.  The  steam-boat  was  at  that  time 
owned  by  a  New  Jersey  corporation,  which  purchased  the  boat  on 
May  10,  1880,  and  gave  a  consideration  mortgage  of  $25,500  to  se- 
cure various  promissory  notes  for  the  purchase  price.  The  mortgage 
was  duly  recorded  in  the  New  York  custom-house,  and  also  in  the 
custom-house  at  Camden,  New  Jersey,  where  the'  vessel  was  also  en- 
rolled by  the  corporation  purchaser.  The  mortgage  provided  that 
the  mortgagees  should  have  possession  of  the  ship  until  a  default  in 
its  terms,  and  that,  upon  such  default,  the  mortgagee  might  take  pos- 
session. The  bill  of  supplies  for  coal  was  incurred  while  the  mort- 
gagor was  in  possession  and  running  the  steam-boat,  and  before  any 
default  in  the  mortgage.  This  libel  was  filed  on  the  second  of  Sep- 
tember, 1880.  On  the  thirtieth  of  August  prior  thereto,  the  mort- 
gagee took  possession  of  the  steam-boat  for  a  default  in  the  terms  of 
the  mortgage,  and  advertised  her  for  sale  on  the  fifteenth  of  Septem- 
ber, when  she  was  sold  for  $12,000,  the  mortgagee  having  intervened 
as  claimant  in  this  suit,  and  given  the  usual  bond  for  the  release  of 
the  vessel. 

Marth,  Wilson  db  Wallis,  for  libelants. 

Ten  Broech  d  Van  Orden,  for  claimant. 

Bbown,  J.  The  boat  in  question  w^s  mnning  as  an  excuroion 
boat.  The  coal  was  furnished  upon  22  different  days,  and  was  evi- 
dently necessary  for  the  prosecution  of  her  voyages.  Being  furnished 
in  the  port  of  another  state  from  that  of  her  owner's  residence,  under 
the  or^ary  maritime  law  of  this  country,  the  coal  was  presumptively 
famished  upon  the  credit  of  the  ship  as  well  as  of  her  owners;  and 
the  testimony  corroborates  this  fact.  The  libelants  acquired,  there- 
fore, presumptively,  a  maritime  lien  upon  the  vessel  for  the  coal  thus 
supplied.  The  Nevereink,  5  Blatchf.  589;  The  Lulu,  10  Wall.  192; 
The  Eliza  Jane,  1  Spr.  152;  The  New  Champion,  17  Fed.  Bbp.  816, 
and  cases  cited. 

It  is  urged  that  as  the  mortgage  was  duly  recorded,  as  required  by 
section  4192  of  the  Bevised  Statutes,  prior  to  the  time  when  these 
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Bupplies  were  furnished,  the  mortgage  was  a  notice  to  all  persons; 
and  the  mortgagees  contend  that  all  ports  of  the  oountry,  as  regards 
them,  were  home  ports,  and  that  no  lien  could  be  thereafter  acquired 
against  them  which  would  take  precedence  of  the  mortgage.  The  sec- 
tion of  the  Revised  Statutes  in  question  gives  constructive  notice  to  all 
persons  of  the  existence  of  the  mortgage.  That  its  purpose  is,  how- 
ever, only  to  give  such  constructive  notice,  is  apparent  from  its  except- 
ing persons  who  have  actual  notice  thereof  from  the  eflfect  of  its  provis- 
ions. In  providing,  as  this  mortgage  did,  that  the  mortgagor  might 
have  the  possession  and  use  of  the  vessel  for  the  purposes  of  naviga- 
•  tion,  without  restriction,  the  mortgagee  necessarily  assented  by  im- 
plication to  the  creation  of  such  maritime  charges  and  liens  on  the 
vessel  as  by  law  arise  incidentally  in  the  course  of  the  business  and 
navigation  to  which  the  mortgagee  assented;  and  maritime  liens  for 
supplies  thus  arising  take  precedence,  therefore,  of  the  prior  mort- 
gage. That  rule  was  laid  down  in  this  district  in  the  case  of  The 
E.  M.  McChesney,  8  Ben.  150,  and  the  same  rule  has  been  else- 
where sustained.  The  Granite  State,  1  Spr.  277 ;  The  Henrich  Hud- 
ton,  7  L.  B.  (N.  S.)  93.  See,  also.  The  LiUu,  10  Wall.  192, 193;  The 
May  Queen.  1  Spr.  588. 

The  libelant  is  entitled  to  a  decree  for  $582.75,  with  costs. 
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Tbb  MAaoiE  Ellen.^ 
IDittriet  Court,  E.  D.  New  York.    December  3, 1883.) 

BaIiTASE — COMPENSATIOK — CoBTS  TO  NeiTHEK  PABTT. 

A  schooner  grounded  on  Brigantine  shoal,  a  dangerous  shoal  in  the  Atlantic 
ocean,  in  fair  weather,  with  the  wind  light,  the  sea  smooth,  and  the  tide  young 
flood.  The  bottom  was  smooth,  she  did  not  pound,  nor  leak,  nor  suffer  any 
damage,  nor  set  a  distress  signal^  The  value  of  the  schooner  was  |4|(HiO.  A 
tug',  which  came  by,  offered  to  tow  her  off  for  $600  and  her  master  offered  to 
pay  $200,  but  neither  offer  wa«  accepted,  and  the  tug  towed  her  off  the  shoal 
to  an  anchorage  three  miles  distant,  being  employed  some  three-quarters  of  an 
hour,  on  the  understanding  that  underwriters  should  fix  the  amount  of  com- 
pensation. On  their  refusal  to  do  so,  this  suit  was  brought.  The  owners  of 
the  tug  claimed  $1,000.  Held,  that  there  was  no  room  to  deny  that  this  was  a 
salyage  service ;  that  the  serTtce  was  worth  $200,  and  the  offer  of  that  gum 
should  have  been  accepted.  Costs  were  not  given  the  libelant,  because  the 
efforts  of  the  owners  of  the  schooner  to  agree  on  an  amount  before  the  suit  were 
not  met  in  a  proper  spirit,  and  there  was  some  reason  to  suppose  there  was  the 
intention  to  compel  payment  of  mure  than  was  just  by  pressure  of  legal  pro- 
ceedings. Costs  were  not  given  the  claimant,  as  no  amount  was  tendered,  and 
the  ground  was  taiien  that  the  service  was  towage,  not  salvage. 

In  Admiralty. 

Owen  dt  Gray,  for  libelant. 

Beebe  d  Wilcox,  for  claimant. 

Bekedict,  J.  ^  This  action  is  to  recover  salvage  for  servicdB  ren- 
dered in  towing'the  schooner  Maggie  Ellen  off  the  Brigantine  shoal. 
Brigantine  shoal  is  a  dangerous  shoal  in  the  Atlantic  ocean,  jast  above 
Absecom.  On  the  afternoon  of  April  23,  1883,  between  5  and  6 
o'clock  p.  M.,  the  schooner  Maggie  Ellen,  laden  with  ice  and  bound  to 
the  southward,  grounded  upon  this  shoal.  The  wind  at  the  time  was 
light  from  the  north-west,  and  the  weather  fair.  The  sea  was  smooth 
and  the  tide  was  young  flood.  The  vessel  herself  was  sound  and 
stanch.  The  bottom  was  smooth;  she  did  not  pound;  made  no  wa- 
ter, and  suffered  no  damage  whatever  by  reason  of  the  grounding. 
No  signal  of  distress  was  set.  As  the  wind  and  sea  were,  and  con- 
tinued to  be  until  about  midnight,  there  is  no  reason  to  doubt  that 
the  schooner  would  have  got  off  the  shoal  by  means  of  her  windlass 
and  kedge.  She  was  within  reach  of  assistance  from  a  life-saving 
station,  and  a  life-saving  crew  was  on  the  way  to  her  relief  when  the 
tng  Argus,  also  bound  to  the  south,  came  within  hail  and  tendered 
her  aid  for  a  compensation  of  $500.  The  master  of  the  schooner 
offered  $200,  and  after  the  master  of  the  schooner  had,  by  sounding, 
shown  the  master  of  the  tug  that  he  could  approach  the  schooner  with- 
out danger,  the  tug  took  hold  of  the  schooner,  upon  the  understand- 
ing that  the  amount  of  her  compensation  should  be  left  to  the  under- 
writers at  Philadelphia.  Upon  this  understanding  the  tug  towed  the 
schooner  off  the  shoal,  and  took  her  to  a  place  of  anchorage  some 

1  Reported  by  R  D.  &  Wyllys  Benedict,  of  the  New  York  bar. 
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three  miles  distant,  being  employed  some  three-qnarters  of  an  hour 
in  performing  the  service.  The  underwriters  refused  to  determine 
the  amount,  and,  the  parties  being  unable  to  agree,  this  suit  is  the  re- 
sult. 

There  is  no  room  to  deny  that  the  service  rendered  was  a  salvage 
service.  A  vessel  aground  on  Bngantine  shoals,  in  the  Atlantic  ocean, 
is  always  in  peril,  but  not  necessarily  in  immediate  peril.  The  serv- 
ice rendered  by  the  tug  was  not  a  towage  service.  No  tug  could 
be  expected  to  render  a  service  of  the  character  in  question  for  ordi- 
nary towage  compensation.  The  service  was  salvage,  and  the  only 
question  upon  which  there  can  be  dispute  is  as  to  what  will  be  a  proper 
salvage  compensation  therefor.  The  difference  between  the  parties  is 
wide.  One  thousand  dollars  was  demanded  by  the  tug  after  the  ser- 
vice had  been  performed.  Two  hundred  dollars  was  offered  by  the 
schooner  at  the  time  of  the  service.  On  the  trial  $750  was  the  least 
sum  suggested  in  behalf  of  the  libelant;  $100  the  greatest  suggested 
in  behalf  of  the  claimant.  Upon  considering  all  the  circumstances, 
and  considering  that  the  value  of  the  schooner  does  not  exceed 
$4,000,  I  am  of  the  opinion  that  the  offer  of  $200,  made  by  the  mas- 
ter of  the  schooner  at  the  time  the  service  was  rendered,  was  a  lib- 
eral one,  and  should  have  been  accepted.  That  sum  is  in  my  opinion 
the  proper  compensation  to  be  awarded  now.  I  give  no  costs  to  the 
libelant,  because  I  consider  that  the  endeavors  of  the  owners  of  the 
schooner  to  agree  upon  an  amount,  made  before  suit  brought,  were 
not  met  in  a  proper  spirit,  and  there  is  some  reason  to  suppose  that 
there  was  the  intention  to  compel  payment  of  a  larger  amount  than 
was  just  by  the  pressure  of  legal  proceedings.  I  cannot  give  the  claim- 
ant his  costs,  for  no  tender  of  any  amount  whatever  was  made  in  the 
answer,  nor  was  any  sum  paid  into  court.  On  the  contrary,  the  ground 
was  taken  in  the  answer  that  the  service  rendered  iras  towage,  not 
salvage. 

Let  a  decree  be' entered  in  favor  of  the  libelants  for  the  sum  of 
$200,  without  costs. 
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Tbb  Fonca 
lIHttrM  Court,  K  D.  New  Fork.    November  23, 188a) 

LiABiUTT  OF  Stkakbk  vor  Damaob  to  Cakai.-Boat  bt  Steaicbr'8  CARBENIHrC} 
Where  a  canal-boat,  employed  in  coaling  a  steamer,  was,  when  nearly  dis- 
charged, hatUed  by  the  steamer  to  a  position  where  she  lay  wedged  in  between 
the  steamer  and  other  boats  in  the  slip,  and  when  the  tide  iell  the  steamer 
took  bottom  and  careened  over  and  crushed  the  canal-boat,  which  could  not 
extricate  herself,  and  the  liability  of  the  steamer  to  careen  when  the  tide  fell 
was  known  to  those  in  charge  of  the  steamer,  held,  that  the  obligation  to  re- 
move the  canal-boat  from  the  dangerous  position  before  the  tide  fell  attached 
to  those  in  charge  of  the  steamer,  snd,  that  obligation  not  having  been  dis- 
charged, the  steamer  wa^  liable  for  the  damage  that  resulted. 

In  Admiralty. 

E.  D.  McCarthy,  for  libelant. 

VUo  d  Damson,  (Chaa.  E.  Le  Barbier,)  for  claimant. 

Bekbdiot,  J.  In  this  case  the  f ollowiag  faots  appeftr :  The  oanal- 
boat  Orville  Dean  \ras  employed  in  coaling  the  eteam-ship  Fonca. 
The  latter  vessel  v&a  at  the  time  lying  in  a  sUp,  and  the  oanal-boat 
along-side.  When  the  canal-boat  was  nearly  discharged,  she  was 
hanled  by  the  steamer  to  a  position  where  she  lay  wedged  in  between 
the  side  of  the  steamer  and  other  boats  in  the  slip,  and  there  she  was 
left  tintil  the  tide  fell.  When  the  tide  fell,  the  steamer  took  the  bot- 
tom and  careened  over  towards  and  upon  the  canal-boat,  whereby 
the  canal-boat  was  crashed  between  the  boat  on  the  outside  of  her 
and  the  steamer.  In  the  condition  of  the  slip  it  was  not  possible 
for  the  canal-boat  to  extricate  herself  from  the  position  where  she 
had  been  placed  by  those  in  ,charge  of  the  steamer.  The  liability  of 
the  steamer  to  careen  over  when  the  tide  fell,  was  known  to  those  in 
charge  of  the  steamer.  Upon  these  facts  the  steam-ship  must  be 
held  responsible  for  the  injury  done  to  the  oanal-boat.  When  those 
in  charge  of  the  steamer,  for  their  own  convenience,  hauled  the 
canal-boat  into  a  position  where  she  was  in  danger  of  being  injured 
by  the  careening  of  the  steam-ship  when  the  tide  fell,  and  from  which 
the  canal-boat  could  not  extricate  herself,  the  obligation  to  remove 
her  from  that  position  before  the  tide  fell  attached  to  those  in  charge 
of  the  steam-ship.  That  obligation  not  having  been  discharged,  the 
steam-ship  is  liable  for  the  damages  that  resulted. 

Let  a  decree  be  entered  in  favor  of  the  libelants,  with  an  order  of 
reference  to  ascertain  the  amount. 

'Reported  by  R  D.  &  Wyllys  Benedict,  of  the  New  Torkbar. 
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BOOBBL  V.  QtVLES? 
{Vislriet  Court,  3.  D.  N'mo  Tork.    September  21, 1883.) 

INTERBOOATOIIIBS  —  TuCB  for  PROFOUNDTNa  —  AOMXRALTT  RVIiES  23  Ain>  S2  — 

Rules  99  and  100  o»  thb  Sodthebn  Dibtrict  of  Nbw  York. 

In  the  eastern  district  of  New  York,  interrogatories  to  a  party  are  not  per- 
mitted in  admiralty  unless  propounded  in  accordance  with  the  aamiralty  rules 
of  the  supreme  court.  Rules  99  and  100  of  the  southern  district  of  New  York 
liave  never  been  adopted  by  this  court. 

In  Admiralty. 

The  libelant  propounded  certain  interrogatories  to  be  answered  by 
the  claimant.  These  interrogatories  were  not  attached  to  the  libel, 
and  were  not  propounded  until  after  the  claimant  had  filed  his  an- 
swer. 

H.  D.  Hotchkiss,  for  libelant. 

Benedict,  Taft  <&  Benedict,  for  claimant. 

Benedict,  J.  The  time  for  propounding  interrogatories  on  the 
part  of  a  libelant  is  fixed  by  the  twenty-third  admiralty  rule  of  the 
United  States  supreme  cosrt,  according  to  which  rule  interrogatories 
Are  required  to  be  put  at  the  close  or  conclusion  of  the  libel.  See, 
also,  rule  27.  So,  interrogatories  propounded  by  the  claimant  are  by 
the  thirty-second  rule  required  to  be  made  at  the  close  of  the  answer. 
The  admiralty  rules  promulgated  by  the  United  States  supreme  court 
supersede  any  rule  of  a  district  court  fixing  a  different  time  for  pro- 
pounding interrogatories;  and  for  this  reason  the  99th  and  100th 
rules  of  the  district  court  of  the  southern  district  of  New  York, 
adopted  many  years  prior  to  the  promalgation  of  the  admiralty  rules 
by  the  United  States  supreme  court,  have  never  been  adopted  as 
rules  of  this  cotirt.  In  this  court,  interrogatories  are  not  permitted 
unless  propounded  in  accordance  with  the  admiralty  rules  of  the 
United  States  supreme  court. 

1  Reported  by  R.  D.  4  Wyllys  Benedict,  of  the  New  York  bar. 
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Bell  v.  Noonak  and  others. 

{(Xreuit  Uowrt,  S.  D.  Iowa,  0..D.    January  Term,  1884.) 

BbmoyaIi  of  CAnsE — AcrrioN  bt  Asbioksb. 

Though  the  assignee  of  a  chose  in  action  cannot  sue  originally  in  the  federal 
courts  unless  his  assignor  could  have  done  so,  he  can  accomplish  the  same  re- 
sult by  bringing  his  action  in  the  state  court  and  removing  it  thence  to  the 
federal  court. 

Motion  to  Bemand. 

Dunconibe  d  Clarke  and  Harrison  d  Jenstcold,  for  plaintiff. 

Soper,  Crawford  <f  Carr  and  Oeo.  E.  Clark,  for  defendants. 

Shibas,  J.  On  the  twenty-seventh  of  December,  1882,  the  defendants 
M.  F.Noonan  and  Patrick  Nolan  entered  into  a  written  contract  with 
oneW.  H.  Godair,  whereby  defendants  agreed  to  deliver  to  the  order  of 
said  Godair,  on  the  second  or  third  day  of  April  1883,  300  head  of 
cattle,  at  Emmettsburg,  Iowa.  The  cattle  were  not  delivered  and 
Godair  sold  and  assigned  the  contract  to  James  Bell,  the  present 
plaintiff,  who  was  then  and  is  now  a  citizen  of  the  state  of  Illinois. 
Godair,  the  assignor,  and  the  defendants  were  at  the  date  of  the  con- 
tract, and  are  now,  citizens  of  Iowa.  Bell  brought  an  action  against 
the  defendants  in  the  district  court  of  Palo  Alto  county,  Iowa,  to  re- 
cover the  damages  alleged  to  have  been  caused  by  the  failure  to  de- 
liver the  cattle  according  to  the  terms  of  the  contract.  Defendants 
filed  an  answer  denying  that  there  had  been  a  breach  of  contract 
upon  their  part,  and  averring  that  Godair  had  failed  to  perform  the 
conditions  of  the  contract  upon  his  part,  and  that  thereby  they  were 
excused  from  performance  upon  their  part.  Thereupon  plaintiff  filed 
a  petition  for  the  removal  of  the  case  into  this  oonrt,  npon  the  ground 
that  be  was  a  citizen  qf  Ulinois  and  the  defendants  were  citizens  of 
Iowa,  and  that  by  reason  of  local  prejudice  be  could  not  obtain  a  fair 
trial  in  the  state  court.  The  proper  petition,  affidavit,  and  bond  con> 
forming  to  the  requirements  of  the  act  of  1867  were  filed,  and  the 
state  court  ordered  the  case  to  be  removed.  The  record  having  been 
filed  in  this  court,  the  defendants  move  to  remand  the  same  to  the 
state  court,  on  the  ground  that  the  plaintiff  is  seeking  to  maintain 
an  action  upon  a  contract  as  an  assignee  thereof,  and  that  as  his 
assignor,  Godair,  could  not  himself  have  brought  the  action  origi- 
nally or  by  removal  into  the  federal  court,  therefore  his  assignee  could 
not  do  so,  and  in  support  of  this  position  defendants  cite  the  case  of 
Berger  v.  Co.  Com'rs,  2  Mc'Crary  483;  [S.  C.  6  Fed.  Rep.  23.J  In 
that  case  the  right  of  removal  was  asserted  under  the  act  of  1875, 
and  his  honor,  the  circuit  judge,  held  that  the  provision  found  in  the 
first  section  of  the  act,  which  declares  that  neither  the  circuit  nor 
district  court  shall  "have  cognizance  of  any  suit  founded  on  contract 
in  favor  of  an  assignee,  unless  a  suit  might  be  prosecuted  in  such 
court  to  recover  thereon,  in  case  no  assignment  had  been  made,  ex- 
T.19,no.4 — 18 
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cept  in  cases  of  promissory  notes  negotiable  by  the  law-merchant  and 
bills  of  exchange,"  should  be  read  in  connection  with  the  second  sec- 
tion providing  for  removal  of  oases ;  and  so,  construing  the  same,  the 
resalt  was  that  a  removal  could  not  be  had  under  that  act  in  a  case 
where  a  plaintiff  was  an  assignee,  unless  his  assignor  might  have 
brought  suit  in  the  federal  court. 

The  removal  in  the  present  case  was  sought,  not  under  the  provisions 
of  the  act  of  1875,  but  under  the  act  of  1867,  as  embodied  in  subdi- 
vision 3  of  section  639  of  the  Bevised  Statues.  This  subdivision  was 
not  repealed  by  the  passage  of  the  act  of  March  3,  1875.  Miller  v. 
C,  B.  &  Q.  R.  Go.  8  McCrary,  460;  [S.  C.  17  Fed.  Kep.  97.]  It 
remains  in  full  force ;  and  the  question  now  presented  and  to  he  de- 
cided is  whether,  under  its  provisions,  an  assignee  of  a  contract  who 
is  a  citizen  of  a  state  other  than  that  of  which  the  defendants  are 
citizens,  and  who  has  brought  an  action  upon  the  contract  for  a  sum 
exceeding  $500,  in  a  state  court,  can  remove  the  same  into  the  fed- 
eral court  when  it  appears  that  plaintiff's  assignor  is  and  has  been 
from  the  date  of  the  contract  a  citizen  of  the  same  state  with  de- 
fendants. 

In  the  case  of  City  of  Lexington  t.  Butler,  14  Wall.  282,  the  su- 
preme court  held  that  the  act  of  1867  was  not  controlled  or  restricted 
by  the  provision  found  in  the  eleventh  section  of  the  judiciary  act,  to 
the  effect  "that  no  circuit  court  shall  have  cognizance  of  any  suit  to 
teoover  the  contents  of  any  promissory  note  or  other  chose  in  action, 
in  favor  of  an  assignee,  unless  such  suit  may  have  been  prosecuted 
in  such  court  to  recover  the  said  contents,  if  no  assignment  had  been 
made,  except  in  cases  of  foreign  bills  of  exchange. "  The  court  ruled 
that  "suits  may  properly  be  removed  from  a  state  court  into  the  cir- 
cuit court,  in  oases  where  the  jurisdiction  of  the  circuit  court,  if  the 
suit  had  been  originally  commenced  there,  could  not  have  been  sus- 
tained, as  the  twelfth  section  of  the  judiciary  act  does  not  contain 
any  such  restriction  as  that  contained  in  the  eleventh  section  of  the 
act  defining  the  original  jurisdiction  of  the  circuit  courts.  Since  the 
decision  in  the  case  of  Biuhnell  v.  Kennedy,  9  Wall.  887,  all  doubt 
upon  the  subject  is  removed,  as  it  is  there  expressly  determined 
that  the  restriction  incorporated  in  the  eleventh  section  of  the  judi- 
ciary act,  has  no  application  to  cases  removed  into  the  circuit  court 
from  a  state  court ;  and  it  is  quite  clear  that  the  same  rule  must  be  ap- 
plied in  the  construction  of  the  subsequent  acts  of  congress  extending 
that  privilege  to  other  suitors  not  embraced  in  twelfth  section  of  the 
judiciary  act.  Such  a  privilege  was  extended  by  the  twelfth  section 
of  the  judiciary  act  only  to  an  alien  defendant  and  to  a  defendant, 
citizen  of  another  state,  when  sued  by  a  citizen  of  the  state  in  which 
the  suit  was  brought;  but  the  privilege  was  much  enlarged  by  subse- 
quent acts,  and  the  act  in  question  extends  it  to  a  plaintiff  as  well  as 
to  a  defendant,"  etc.  The  court  held  that  under  the  act  of  18(57  the 
case  was  properly  removable,  even  though  plaintiffs  therein  should 
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be  held  to  be  the  assignee  of  the  Lexington  and  Big  Sandy  Bailroad 
Company,  the  payee  and  original  owner  of  the  bonds  saed  on ;  the 
said  railroad  company  and  the  defendant,  the  city  of  Lexington,  being 
both  corporations  created  under  the  laws  of  the  state  of  Kentucky. 

If  then,  as  is  held  in  that  case,  the  restriction  in  the  judiciary  act, 
declaring  that  the  circuit  court  shall  not  have  cognizance  of  any  suit 
on  a  chose  in  action,  in  favor  of  an  assignee,  unless  the  assignor  could 
have  maintained  the  action,  is  not  applicable  to  the  removal  act  of 
1867,  but,  under  its  provisions,  an  assignee  might  remove  a  cause, 
although  his  assignor  was  a  citizen  of  the  same  state  as  yras  the  de- 
fendant, no  good  reason  is  perceived  why  the  same  rule  should  not 
apply  to  the  present  case.  The  first  section  of  the  act  of  1875  is  al- 
most identical  in  point  of  language  with  the  judiciary  act,  and,  if  the 
latter  act  did  not  control  or  restrict  a  removal  under  the  act  of  18.67, 
I  do  not  see  how  it  can  be  well  held  that  the  act  of  1875  has  that 
effect. 

Under  the  rule  laid  down  in  City  of  Lexington  v.  Butler,  it  follows 
that  the  case  was  properly  removed,  and  the  motion  to  remand  must 
be  overruled.  

Since  the  foregoing  opinion  was  written  the  decision  of  the  supreme 
court  in  case  of  Clafiin  v.  Ins.  Co.  has  been  announced,  wherein  it  is 
held  that  the  provisions  of  the  first  section  of  the  act  of  1875  does 
not  limit  or  control  the  right  of  removal  conferred  by  the  second  sec- 
tion of  the  act ;  and  that  an  assignee  of  a  chose  in  action  might  re- 
move a  cause  from  the  state  court,  although  he  could  not  have  orig- 
inally sustained  an  action  in  the  United  States  court.  See  Clafiin 
v.  Int.  Co.  8  Sup.  Ct.  Eep.  507. 


FnKiDLEB  V.  Ghotabd  and  Husband.* 

{(Hreuit  Court,  W.  D.  LouiHana.    October,  1883 

Bekotai.  ov  CAnsE — Sepabate  Controtbrst — Intbxtbnor. 

The  plaiatiff,  claiming  that  by  a  contract  with  him  the  defendants  became 
lessees  of  a  plantation,  of  which  he  became  owner,  sued  them  for  rent,  and  as- 
serted his  lessor's  lien  upon  all  effects  found  upon  the  premises.  The  parties 
all  lived  in  the  same  state.  A  citizen  of  a  different  state  intervened,  claiming 
to  be  the  owner  of  a  part  of  the  effects  in  question,  and  praying,  as  essential 
to  his  relief,  that  the  contract  between  the  plaintiff  and  the  defendants  be  de- 
creed to  be  a  mere  mortgage  giving  the  plaintiff  no  rights  of  ownership.  Held, 
that  there  was  no  separable  controversy  wholly  between  the  intervener,  on  one 
side,  and  the  other  parties  upon  the  other,  such  as  to  give  him  the  right  to  re- 
move the  cause  into  a  federal  court. 

On  Motion  to  Bemand. 

1  Reported  bj  Talbot  Stillman,  Esq.,  of  the  Monroe,  La.,  bar. 
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BoABUAN,  J.  Isaac  Freidler  entered  into  a  contract  with  Mrs. 
S.  M.  Ghotard  and  husband,  all  citizens  of  Louisiana,  in  relation  to 
the  Minorica  plantation,  in  Concordia  parish,  Louisiana.  A  state- 
ment of  the  demands  in  bis  petition  will  be  sufficient,  without  recit- 
ing in  detail  the  items  of  the  agreement  for  considering  plaintiff's 
motion  to  remand.  Freidler,  basing  his  title  and  ownership  on  the 
contract  agreement  between  himself  and  Mrs.  Chotard,  sues  her  for 
$1,166  for  one  year's  rent  of  the  said  plantation,  and  asks  for 
recognition  and  enforcement  of  his  lessor's  lien  on  all  the  effects  found 
on  the  premises.  Issue  by  default  was  joined  on  bis  action  against 
Mrs.  Chotard,  when  W.  B.  Young,  a  citizen  of  Mississippi,  intervened 
in  the  suit  to  assert  his  claim  to  the  ownership  of  one-half  of  the 
stock,  revenues,  etc.,  on  which  Freidler  prays  for  his  lien,  and  to  de- 
mand other  rights  to  and  uses  of  the  plantation.  In  maintenance 
of  his  action  he  alleges  that  in  pursuance  of  a  contract  entered  into 
with  Mrs.  Ghotard  and  husband,  in  June,  A.  D.  1882,  subsequent  to 
the  date  of  the  agreement  between  Freidler  and  Mrs.  Ghotard,  he 
became  the  owner  of  and  entitled  to  the  rights  and  things  claimed  by 
him.  Alleging  that  he  fears  collusion  between  Freidler  and  Mrs. 
Ghotard  to  defraud  him,  his  claim  to  said  property  and  rights  are  set 
up  against  all  parties.  He  avers  that  the  agreement  upon  which 
Freidler  bases  his  action  is,  in  form  and  substance,  only  a  common- 
law  mortgage,  and  the  property  and  rights  claimed  by  him  are  in  no 
way  affected  by  Freidler's  pretended  claim  to  the  ownership  of  the 
plantation,  or  by  any  liens  or  privileges  in  his  favor.  Young 
prays  that  Freidler's  demand  as  to  the  ownership  of  plantation  be 
rejected;  that  the  contract  be  declared  a  common-law  mortgage;  that 
he  have  exclusive  control  of  the  plantation  business;  that  bis  right 
to  one-half  of  the  stock,  revenues,  etc.,  of  the  plantation,  for  the 
period  of  10  years,  be  recognized  and  made  executory. 

It  may  be  that  under  the  practice  in  Lonsiana  he  has  included', 
among  his  several  demands,  some  issues  upon  which,  as  an  inter- 
vener, he  could  not  in  this  suit  be  heard  in  the  state  court.  But 
whatever  view  this  court  may  entertain,  should  such  questions  of  state 
practice  be  presented  in  a  case  on  trial,  the  right  to  intervene  "when 
one  has  an  interest  in  the  success  of  either  of  the  parties  to  the  suit, 
or  an  interest  opposed  to  both,  is  clear  enough.  Code  Pr.  art.  390. 
Young's  right  to  remove  the  suit  is  not  adversely  affected  by  the 
fact  that  he  appears  as  an  intervenor,  and  if  be  has  presented  such 
a  controversy  as  is  contemplated  in  the  following  section  of  Act 
1875,  the  motion  to  remand  should  be  denied:  "When  in  any  such 
suit  mentioned  in  this  section  there  shall  be  a  controversy  wholly 
between  citizens  of  different  states,  and  which  can  be  fully  deter- 
mined as  between  them,  then  one  or  more  of  the  plaintiffs  or  de- 
fendants actually  interested  may  remove  said  suit  into  the  circuit 
court." 

The  intervenor  claims  that  the  pending  suit,  which  he  caused  to  be 
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lemoved,  discloses  several  separable  controversies  which  are  wholly 
between  himself  and  a  citizen  of  another  state,  and  which  can  be 
folly  determined  as  between  them  independently  of  the  other  citizen  of 
that  state ;  that  the  issues,  he  raises  with  Freidler  can  be  determined' 
without  Mrs.  Chotard  being  a  necessary  party,  or  that  the  issues  he 
raises  with  Mrs.  Chotard  can  be  determined  for  or  against  himself, 
independently  of  and  without  the  presence  of  Freidler.  Without 
adopting  the  method  for  division,  suggested. in  his  brief,  of  the  several 
demands  presented  in  his  petition,  I  think  the  following  summary 
covers  all  the  controversies  or  issues  he  presents: 

(1)  Shall  the  claim  which  he  asserts  to  one-half  of  the  stock, 
revennes,  or  on  which  the  lessor's  lien  is  prayed  for,  be  allowed ;  if  al- 
lowed shall  it  be  free  from  the  rights  asserted  by  Freidler.  (2)  In 
order  to  maintain  his  claim  to  the  effects,  or  free  from  Freidler's  de- 
mand, he,  denying  Freidler's  ownership,  presents  an  issue  as  to  the 
legal  effect  of  the  agreement  between  Freidler  and  Mrs.  Chotard  on 
his  rights,  and  as  to  its  effect  between  plaintiff  and  defendant  in 
original  suit.  (3)  Alleging  his  fear  of  collusion  between  Freidler  and 
Mrs.  Chotard  to  defraud  him,  he  asserts  his  demands,  and  asks  that 
they  be  recognized  and  made  executory  against  all  parties  for  10 
years,  the  period  of  his  contract  with  Mrs.  Chotard.  Freidler  put  all 
of  the  intervenor's  demands  at  issue  by  a  general  denial.  So  far  no 
issue  is  joined  between  Young  and  Mrs.  Chotard. 

In  this  court  Mrs.  Chotard  may  or  may  not  answer  Young's  peti- 
tion. If  she  does  not  answer,  and  the  court  takes  jurisdiction,  he 
can  put  at  issue  and  try,  on  default  against  her-,  all  the  issues  in- 
volved in  his  petition.  As  the  case  now  stands,  are  any  of  the  con- 
troversies presented  in  the  pleadings  wholly  between  citizens  of  dif- 
ferent states  ?  Can  any  one  of  the  controversies  he  fully  determined 
as  between  Young  and  Freidler,  or  between  him  and  Mrs.  Chotard, 
without  all  three  being  necessary  parties  to  the  suit  ?  Are  not  the 
claims  or  demands  set  up  by  Young  so  intimately  blended,  and  in- 
separably connected,  with  the  matters  and  issaes  asserted  and  denied 
by  the  parties  to  the  original  suit  that  no  one  of  them  can  be  taken 
up  and  tried  without  the  judgment,  whatever  it  may  be,  affecting, 
controlling,  and  binding  all  three  of  the  litigants  as  to  all  the  issues 
in  the  suit  ? 

Before  farther  discussing  these  questions  it  may  be' well  to  say  that 
the  right,  under  the  law  and  constitution,  to  remove  the  whole  euit, 
when  there  is  such  a  controversy  disclosed,  even  though  in  removing 
the  whole  suit  the  circuit  court  finds  it  necessary  to  take  jurisdiction 
of  and  to  decide  issues  which  are  solely  between  citizens  of  the  same 
state,  and  which  are  entirely  free  from  all  entanglements  with  de- 
demands  of  a  non-resident  citizen,  since  the  decision  in  Barney 
T.  Latham,  103  U.  S.  205,  seems  no  longer  an  open  question.  In 
that  case  the  United  States  supreme  court  seem  to  have  considered, 
and  to  have  reconciled^  satisfactorily  to  themselves,  this  doctrine  as 
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to  the  removal  of  the  whole  suit,  containing  issues,  some  of  which  are 
solely  and  exclusively  between  citizens  of  the  same  state,  with  the  oonsti- 
tntional  provision  that  the  judicial  power  of  the  United  States  shall 
extend  to  "controversies  between  citizens  of  different  states."  At 
any  rate,  since  that  decision  we  are  forbidden  to  question  that,  where 
a  suit  pending  in  the  state  court  unites  two  separable  controversies, 
one  distinctly  with  a  citizen  of  plaintiff's  own  state,  and  the  other 
with  a  citizen  of  a  different  state,  the  cause  may  be  removed. 

In  discussing  the  matter  of  separable  issues,  or  in  ascertaining 
whether  such  a  separable  controversy  as  is  contemplated  in  the  act 
of  1876  is  presented  by  the  intervenor,  it  should  be  kept  in  mind 
that  Young  asserts  his  ownership  of  the  stock,  etc.,  his  right  to  the 
exclusive  management  of  the  plantation  business,  his  right  to  enjoy 
one-half  of  the  revenues  thereof  for  10  years,  and  his  right  to  have 
all  of  his  demands  and  claims  made  executory  against  all  parties 
to  the  suit.  This  silmmary  of  his  demands  appears  to  me  to  forbid 
the  idea  that  any  court  could  allow  or  deny  to  him  any  of  them  with- 
out, at  the  same  time,  passing  on  controversies  which,  before  his  ap- 
pearance in  the  suit,  existed  solely  between  the  jdaintiff  and  defend- 
ant, or  on  matters  alleged  and  denied  by  and  between  citizens  of 
the  same  state,  and  which  are  inseparably  blended  with  all  the  items 
of  the  intervenor 's  demand,  and  to'  the  allowance  of  which  all  the 
parties  are  necessary  parties. 

In  the  case  of  Iowa  Homestead  Co.  v.  Des  Moines  Nav.  d  R.  Co.  8  Fed. 
Bep.  97,  the  complainant  sued  for  a  sum  of  money  in  a  state  court 
and  claimed  a  speliial  lien  on  certain  lands.  Litchfield,  a  citizen  of 
New  York,  intervened  in  the  suit  to  assert  his  ownership  of  the  land, 
afid  to  dispute  the  special  lien,  and  caused  the  suit  to  be  removed. 
Mr.  Justice  Milleb,  on  hearing  the  motion  to  remand,  said,  if  com- 
plainant saw  fit  to  dismiss  his  claim  for  the  special  lien  on  the  land, 
the  suit  would  be  remanded.  The  complainant  dismissed  the  claim 
to  the  special  lien,  but  after  its  dismissal  the  court,  having  improv- 
idently  allowed  Litchfield  to  file  some  other  pleadings,  had  to  pass 
upon  a  second  motion  to  remand.  The  judges  (McCrabv  and  Love)  of 
the  Fifth  circuit  said,  in  considering  the  last  motion  to  remand,  that 
the  first  motion  should  have  prevailed  without  any  conditions  what- 
ever; that  the  issues  presented  by  Litchfield  did  not  warrant  the 
removal;  that  the  case  was  easily  distinguished  from  the  Barney- 
Latham  Case. 

In  Bailey  v." New  York  Sav.  Bank,  2  Fed.  Eep.  14,  the  plaintiff,  a 
widow,  sued  the  bank  for  $26,000,  alleged  to  be  a  deposit  made  for 
her  account  by  her  deceased  husband.  The  bank  caused  Lewis 
Bailey,  executor  of  Bailey,  deceased,  a  citizen  of  (Connecticut,  to  be 
made  a  party,  and  the  bank,  while  laying  no  claim  to  the  money,  re- 
fused to  pay  it  over  to  any  one  except  under  an  order  of  court.  The 
state  court  allowed  the  executor  to  remove  the  suit  on  the  ground,  as 
the  judge  said,  that  the  bank  was  a  mere  stockholder,  and  the  real 
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edntroTersy  vaa  between  oitizena  of  different  states.  On  motion  to 
remand,  Jastice  Blatohfobd,  holding  that  the  bank  was  not  a  mere 
stockholder,  bat  a  necessary  party  to  any  judgment  that  might  be 
given  in  the  ease,  since  the  salt  discloses  no  "controversy  wholly  be- 
tween citizens  of  different  states,  and  which  can  be  fally  determined 
as  between  them,  without  the  presence  of  a  defendant  citizen  of  the 
same  state  with  plaintiff,  aqtaally  interested  in  such  controversy." 

In  the  pending  suit,  before  the  appearance  of  Toung,  judgment 
could  have  been  given  in  favor  of  either  party  without  in  any  way 
binding  or  affecting  Young's  claims.  His  voluntary  appearance 
makes  the  dual  controversy,  new  parties,  and  separable  issues;  but 
he  claims  nothing  that  is  not  intimately  blended  and  connected  with 
the  matters  actually  in  controversy  between  plaintiff  and  defendant, 
eitizens  of  the  same  state.  Mrs.  Chotard,  default  having  been  taken 
against  her  by  Freidler,  stands  as  denying  all  of  the  demands  made 
by  Freidler.  So  she  will  stand,  as  against  Young's  demand,  should 
he  take  default  against  her.  It  is  suggested  in  argument  that  she 
may  not  answer,  or  may  admit  Young's  claim;  but  her  action  cannot 
in  this  way  be  anticipated.  If  she  does  not  answer,  Young  cannot 
try  his  intervention  without  putting  her  in  default,  and  then  she  will 
stand,  as  she  is  presumed  now  to  stand,  in  court  as  having  denied  all 
of  his  claims.  All  three  of  the  litigants  have  controversies  together, 
and  against  one  another.  The  several  things  claimed  by  Young 
form,  more  or  less,  the  subject  matter  of  a  controversy  between 
Freidler  and  Mrs.  Chotard,  and  he  could  not  obtain  a  judgment  in 
any  court  allowing  him  any  one  of  the  rights  or  things  claimed,  with- 
out such  judgment  operating  upon  and  binding  plaintiff  and  defend- 
ant as  to  matters  and  things  about  which  they  are  actually  disputing. 

Cause  remanded. 


TOBPBDO  Go.  V.  BoBOnOH  OF  GtiABEKDOir. 

lOireuit  Court,  W.  D.  Pmniylmnia.    Jsnnary  21,  1884) 

MmnoiFAi.  CoBTORATiON — Rrukdt  vob  Damaob  Caubbd  bt  Unrbasohablb 
Ordinance — Action  at  Law. 

The  ordinary  remedy  for  an  injury  from  the  operation  of  an  unlawful  mu- 
nicipal ordinance  is  by  an  action  at  law,  for  complete  redress  in  damages  ia 
generally  thus  attainable. 

BaMX — ISJUKOriON  RErXTBBD. 

A  borough  ordinance  forbids  any  person  to  convey  or  have,  etc.,  within  the 
borough  liintts,  any  nitro-glycerine,  (except  enough  to  "  shoot "  any  oil  well 
within  the  borough,  and  this  upon  payment  of  a  license  fee,)  under  a  penalty 
of  not  less  than  (50,  nor  more  than  tl"0,  for  each  offense,  upon  connction  bo- 
fore  the  burgess  or  a  justice  of  the  peace.  Plaintiff's  works  for  the  manufac- 
ture of  nitro-glycerine  are  nine  miles  from  the  borough,  and  a  magazine  for  it» 
■torage  is  one  mile  from  the  borough,  on  the  opposite  side.  Plaintiff's  em- 
ployes conveying  nitro-glycerine  from  its  works  to  the  magazine  along  public 
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high-ways,  throngh  the  borough  limits,  were  arrested  and  fined,  but  these  judi- 
cial proceedingB  were  removed  into  the  proper  county  court,  and  are  there 
pending.  The  plaintiff,  alleging  that  the  ordinance  is  unreasonable,  unauthor- 
ized, and  void,  and  injurious  to  its  business,  filed  a  bill  in  equity  against  the 
borough  to  restrain  the  enforcement  thereof,  etc.  JUeld,  that  the  case  was  not 
one  for  equitable  relief,  and,  on  ttiis  ground,  a  preliminary  injunction  refused. 

In  Equity.    8ur  motion  for  a  preliminary  injanotion. 

Broum  d  Stone,  for  complainant. 

D.  I.  Bali,  for  defendant. 

AcHESON,  J.  This  is  a  suit  by  the  Torpedo  Company,  a  corpora- 
tion of  the  state  of  Delaware  doing  business  in  the  state  of  Penn- 
sylvania, against  the  incorporated  borough  of  Clarendon,  in  Warren 
county,  in  the  latter  state,  to  restrain  the  enforcement  against  the 
plaintiff  of  an  ordinance  of  the  borough,  enacted  April  24,  1882, 
which  declares  it  to  be  unlawful  for  any  person  to  "store,  house,  con- 
vey, carry,  or  have  in  his  or  her  possession,"  within  the  borough 
limits,  any  nitro-glycerine,  (except  enough  to  "shoot"  any  oil  well  in 
the  borough,  on  payment  of  a  license  fee  of  $10,)  under  a  penalty  of 
not  less  than  $50,  nor  more  than  $100,  for  each  offense,  upon  con- 
viction before  the  burgess  or  a  justice  of  the  peace.  The  proper 
operation  of  oil  wells,  it  seems,  requires  that  torpedoes  containing 
nitro-glycerine  be'  exploded  from  time  to  time  in  the  wells.  The 
plaintiff  has  established  works  for  the  manufacture  of  nitro-glycerine 
in  the  county  of  Warren,  nine  miles  from  Clarendon,  and  on  the 
opposite  side  of  the  borough  there  has  been  located  a  magazine  of 
one  of  its  customers  for  the  storage  of  nitro-glycerine  for  the  supply 
of  the  trade  in  the  oil  territory  known  as  the  Clarendon  field,  lying 
in  and  about  the  borough.  The  plaintiff  alleges  that  to  reach  this 
magazine  with  supplies  of  nitro-glycerine  it  is  necessary  to  traverse 
certain  highways  within  the  borough  limits,  but  which  do  not  pass 
through  the  thickly-settled  portions  of  the  town.  To  insure  safety 
in  transportation,  the  plaintiff  has  observed  commendable  care  in 
providing  wagons  constructed  specially  for  the  purpose,  with  appli- 
ances well  adapted  to  reduce  the  danger  of  explosion  io  the  minimum, 
and  it  is  alleged  by  the  plaintiff  that  these  precautions  secure  the 
public  from  all  risk.  The  plaintiff  began  business  after  the  passage 
of  the  ordinance,  and  the  magazine  was  located  so  late  as  May  or 
June,  1883.  Employes  of  the  plaintiff  have  been  twice  arrested  and 
fines  imposed  for  violations  of  the  ordinance,  but  these  judicial  pro- 
ceedings have  been  removed  into  the  propM:  court  of  Warren  county, 
and  are  there  now  depending.  The  plaintiff  claiming  that  the  regu- 
lation in  question  is  unreasonable  and  oppressive, — abridging  its  legal 
right  to  use  the  public  highways  of  the  borough,  and  injuring  its 
business, — and  that  the  ordinance  is  without  legislative  warrant  and 
void,  prays  the  court  for  an  injunction  to  restrain  the  borough  from 
enforcing  the  same  against  the  plaintiff,  and  from  arresting  its  em- 
ployes, or  bringing  or  prosecuting  any  action,  civil  or  criminal,  against 
them  for  a  violation  thereof. 
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The  affidavit  in  behalf  of  the  defendant  in  opposition  to  the  allow- 
ance of  the  present  motion,  sets  forth  facts  in  vindication  of  the  or- 
dinance as  wise  and  reasonable,  and  controverts  some  of  the  material 
allegations  of  the  bill.  But  were  it  clear  that  the  ordinance  is  void, 
is  this  a  case  for  equitable  relief  ?  Undoubtedly  courts  of  equity  often 
interdict  the  unlawful  exercise  by  municipal  corporations  of  their 
powers ;  and,  possibly,  cases  of  such  peculiar  hardship  from  the  en- 
forcement of  a  void  ordinance  in  restraint  of  trade  might  arise,  that 
a  court  of  equity  would  feel  moved  to  interpose,  by  injunction,  even 
before  its  illegality  had  been  established  at  law.  But  such  cases  would 
be  exceptional.  Dill.  Mun.  Corp.  §  727;  Ewing  v.  City  of  St.  Louis, 
5  Wall.  413;  High,  Inj.  §§  1243,  1244.  The  ordmary  remedy  for  an 
injury  from  the  operation  of  an  unlawful  municipal  ordinance  is  by 
an  action  at  law,  for  complete  redress  in  damages  is  generally  thus 
attainable. 

The  learned  counsel  for  the  plaintiff  rely  on  Butter's  Appeal,  73 
Pa.  St.  448.  But  it  is  not  an  authority,  it  seems  to  me,  for  the  prop- 
osition that  an  injunction  is  a  proper  remedy  for  the  injury  of  which 
the  plaintiff  complains.  That  was  a  case  of  a  clearly  illegal  exercise 
by  city  councils  of  the  taxing  power.  I  have  been  referred  to  no  prec- 
edent, nor  have  I  been  able  to  find  any,  where  a  court  of  equity  in 
sach  a  case  as  the  present  has  granted  the  relief  the  plaintiff  seeks. 
But  in  several  analogous  cases  such  redress  has  been  denied,  and  the 
aggrieved  party  turned  over  to  his  legal  remedies.  Burnett  v.  Craig, 
30  Ala.  135;  Qaertnerv.  City  of  Fond  du  Lac,  34  Wis.  497;  Cohen  v. 
Goldsboro,  77  N.  C.  2;  Brown  v.  Catlettsburg,  11  Bush,  435.  Here 
the  plaintiff's  legal  remedies  are,  I  think,  ample.  One  of  these  has  al- 
ready been  invoked;  for  by  certiorari  or  appeal  the  proceedings  against 
the  plaintiff's  employes  for  violation  of  the  ordinance  have  been  re- 
moved into  the  proper  state  court,  and  are  there  pending.  It  does  not 
appear  to  me  that  the  plaintiff  is  likely  to  sustain  any  injury  which 
may  not  be  fully  and  adequately  compensated  by  an  action  for  dam- 
ages, should  it  be  adjudged  that  the  ordinance  is  invalid. 

The  motion  for  an  injunction  is  denied. 


Wi>8HBUBN   &  MOEN   MAND^'a  Co.   V.   WiLSON. 

{Ofreuit  Oouirt,  B.  B.  Nm  Turk.    Janaary  2. 1884) 

Ocnn'BACT — OoirsTRUCTroK — Dependknt  aitd  iNDEFsiTDBirr  Sttfitlation. 

The  Washbnm  &  Moen  Manufacturing  Company  granted  Wilson  an  exclu- 
«Jve  license  to  manufacture  bale-ties  under  their  patent,  in  New  York  city,  for 
which  he  agreed  to  pay  them  certain  royalties  erery  month.  He  af  terwartls  in- 
vented a  splicing-machine,  and  made  a  written  agreement  with  the  company, 
hy  the  terms  of  which  he  was  to  assi/pi  to  them  for  $300  the  patent  for  his 
machine  when  secured,  and  they  were  to  grant  him  back  a  Uceofe  to  use  the 
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machine,  under  certain  conditions,  while  he  was  to  continue  paring  the  royal- 
tics.  The  patent  was  obtained,  and  the  assignments  were  made  according  to 
agreemeut,  but  Wilson  refused  to  pay  the  royalties.  The  mannfacturiog  com- 
pany thereupon  brought  suit  to  restain  him  from  using  the  spHcing-n-.achine 
till  the  royalties  were  paid ;  but,  hdd,  that  the  license  to  use  the  machine  was 
independent  of  the  agreement  to  pay  the  royalties,  which  had  to  do  only  with 
the  prerious  license  to  manufacture  bale-ties. 

In  Equity. 

W.  B.  Homblower,  tor  orator. 

Edwin  8.  Babcock,  for  defendant. 

Whbelbb,  J.  The  orators  own  reissned  letters  patent  No.  7,388, 
dated  November  7, 1876,  and  original  letters  patent  No.  66,065,  dated 
June  26,  1867.  for  wire  bale-ties,  and  December  6,  1878,  granted  to 
the  defendant  an  exolasive  license  for  the  city  of  New  York  and  its 
neighborhood  to  make  each  ties  of  wire  that  had  been  before  nsed  for 
binding  bales,  for  the  term  of  one  year,  and  agreed  to  license  him  for 
an  additional  year,  for  which  he  agreed  to  pay  on  the  fifteenth  day 
of  each  month  a  royalty  of  10  cents  for  each  250  ties  made  the  last 
prcTious  month.  The  defendant  invented  a  machine  for  splicing  wire, 
made  application  for  a  patent,  and  on  the  twelfth  day  of  June,  1879, 
while  the  application  was  pending,  agreed  with  the  orators  that  they 
should  have  the  invention,  when  he  got  a  patent,  for  $300,  and  grant 
him  the  right  to  use  his  machine  in  the  United  States  except  for  unit- 
ing the  ends  of  balo-ties  in  position  around  bales,  and  not  to  license 
any  one  else  to  make  ties  under  their  patents,  nor  engage  in  splicing 
wire  themselves,  within  25  miles  of  New  York  city,  and  that  he  should 
continue  to  pay  the  royalties  on  the  former  patents  during  their  term 
on  all  ties  he  should  make  and  not  sell  to  the  orators.  His  patent 
was  granted  and  assigned  to  the  orators,  and  a  license  back  for  his 
machine  executed,  according  to  the  agreement,  but  he  did  not  con- 
tinue to  pay  the  royalties  according  to  the  agreement,  and  they 
brought  suit  and  recovered  judgment  for  $728.71  arrears,  with  $31 3.15 
costs.  This  suit  is  brought  to  restrain  the  defendant  from  using  bis 
machine  without  paying  these  royalties.  These  agreements  were  in 
writing,  signed  by  the  parties,  and  contained  some  stipulations  other 
than  those  mentioned,  not  here  material,  but  none  that  the  license 
should  cease  on  or  be  revocable  for  non-payment,  and  no  express 
condition  on  the  subject  of  the  license. 

It  is  claimed  in  behalf  of  the  orators  that  the  grant  of  the  license 
by  the  orators,  and  the  agreement  to  pay  the  royalties  '^j  the  defend- 
ant, were  so  far  dependent  stipulations  that  the  law  would  imply  a 
condition  that  the  benefits  of  one  should  not  be  enjoyed  without  a 
reciprocal  performance  of  the  other;  or  that  such  enjoyment  without 
performance  would  be  so  unjust  and  inequitable  that  a  court  of  equity 
should  restrain  the  enjoyment  until  performance  should  be  made  or 
secured.  This  claim  is  not  acquiesced  in  by  the  defendant,  but  is 
disputed.  The  court  cannot  make  nor  unmake,  even  in  equity,  the 
contracts  of  the  parties;  at  most,  it  can  only  interpret  and  enforc 
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them.  This  is  all  that  the  orators  claim;  bat  they  inaist  that  these 
contracts  should  be  so  interpreted  as  to  require  performance  by  the 
defendant,  if  he  is  to  enjoy  the  license.  If  the  royalties  were  to  be 
paid  for  the  privileges  of  the  license,  so  that  one  was  the  exact  con- 
sideration for  the  other,  there  might  be  reason  founded  in  some  au- 
thorities for  the  orators'  view.  Withers  v.  Reynolds,  2  Bam.  &  Adol. 
882;  Chanter  v.  Leese,  5  Mees.  &  W.  698 ;  Brooks  v.  StoUey,  3  McLean, 
523.  These  royalties  were  stipulated  for  in  the  first  contract  before 
the  subject  of  the  license  under  consideration  was  in  existence  far 
enough  to  be  mentioned  or  alluded  to  in  it.  The  agreement  to  pay 
them  was  the  consideration  for  the  grant  of  the  license  under  the 
patents  which  the  orators  then  owned.  The  agreement  to  assign  the 
patent  for  $300  appears  to  have  been  the  substantial  consideration 
for  the  license  under  that  patent.  The  term  of  the  license  is  the 
term  of  the  patent.  The  right  to  the  royalties  expires  with  the  term 
of  the  former  patents.  The  defendant  assigned  his  patent  to  the 
orators  with  the  agreement  that  they  should  grant  him  back  this 
license.  In  effect  it  was  the  same  as  if  he  had  assigned  all  the  rights 
secured  by  his  patent,  except  those  secured  by  the  grant  of  the 
license,  or  had  assigned  the  patent  reserving  those  rights.  Had  the 
conveyance  taken  this  form  there  would  have  been  no  grant  of  a 
license  whatever  which  could  have  formed  the  consideration  for  the 
royalties,  and  no  ground  to  claim  that  the  machine  of  defendant 
should  not  be  used  unless  the  royalties  should  be  paid.  This  is  the 
substance  of  the  arrangements  made.  The  defendant  never  parted 
with  the  fight  to  use  his  machine.  By  the  instrument  by  which  it 
was  provided  that  he  should  assign  his  patented  invention,  it  was 
provided  that  this  right  should  be  reassigned.  He  assigned  the  in- 
vention, and  the  right  was  reassigned.  So  this  right  was  always 
bis;  he  did  not  buy  it,  nor  hire  it,  but  created  it  under  the  law,  and 
never  agreed  to  pay  anything  for  it,  and  cannot  legally  be  compelled 
to  pay  anything  as  a  condition  for  enjoying  it. 
Let  there  be  a  decree  dismissing  the  bill,  with  costs. 


Fooa  V.  FisK. 

(fltreuU  (hurt,  8.  D.  Xtw  York.    January  2S,  1884) 

L  PRXuxniAiiT  fixAioNATioi^s— Pbaotiob  nr  Statb  asd  Fbdbkai.  Courts. 

The  ezaminatioa  of  a  party  to  a  buU  as  a  witness  for  the  adverse  party,  pend- 
ing in  a  state  court  under  a  provision  of  the  Code  of  Procedure  for  that  state, 
may  be  continued  after  the  removal  of  such  suit  to  the  federal  court,  though 
such  an  examination  wonld  not  be  allowed  under  the  practice  of  the  federal 
court,  had  the  action  been  originally  brought  there. 
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2.  Sake  —  SnuvrvAt  of  PROcsEDmaa  Taken  m  Btatb  Gottrts  After  He- 

UOVAIj.  / 

The  removal  act  of  1875  carefully  saves  to  both  parties  the  benefit  of  all  pro- 
ceedings taken  in  the  action  prior  to  its  removal  from  the  state  court,  and  by 
section  4  of  said  act,  it  is  provided  that  when  any  suit  is  removed  from  a  si  ate 
court  to  a  circuit  court  of  the  United  States,  all  injunction  orders  and  other 
proceedings  had  in  such  suit  prior  to  its  removal  shall  remain  in  full  force  and 
effect  until  dissolved  or  modified  bj  the  court  to  which  such  suit  has  been  re- 
moved. 

• 

At  Law. 

John  R.  Dog  Passos,  for  plaintiff. 

MiUer,  Peckham  d  Dixon,  for  defendant. 

WAiiLACE,  J.  At  the  time  this  suit  was  removed  from  the  state 
court  by  the  defendant  his  examination  as  a  witness  was  pending 
under  an  order  of  that  court,  directing  him  to  appear  and  be  exam- 
ined before  the  trial  as  a  witness  at  the  instance  of  the  plaintiff.  By 
the  Code  of  Civil  Procedure  of  this  state  a  deposition  thus  taken  may 
be  read  in  evidence  by  either  party  at  the  trial  of  the  action,  and  also 
in  any  other  action  brought  between  the  same  parties,  or  between 
parties  claiming  under  them,  or  either  of  them,  and  has  the  same 
effect  as  though  the  party  were  orally  examined  as  a  witness  upon 
the  trial.  Section  883.  The  plaintiff  now  moves  for  leave  to  pro- 
ceed with  the  examination  of  the  defendant  pursuant  to  that  order, 
and  the  defendant  resists  the  application  upon  the  ground  that  the 
examination  of  a  party  before  the  trial  as  a  witness  for  the  adverse 
party  is  not  permitted  by  the  practice  of  this  court. 

It  is  well  settled  in  this  circuit  that  Section  914,  Bev.  St.,  for  con- 
forming the  practice  of  the  federal  courts  in  suits  at  common  law  as 
near  as  may  be  to  that  of  the  state  courts,  does  not  apply  to  the  tak- 
ing of  testimony,  because  the  statutes  of  congress  cover  the  whole 
subject;  and  these  statutes  not  only  do  not  provide  for  the  examina- 
tion of  a  party  as  a  witness  for  the  adverse  party  before  the  trial  in 
actions  at  law,  but  do  not  permit  evidence  thus  obtained  to  be  used 
upon  the  trial  as  a  substitute  for  the  oral  examination  of  the  wit- 
ness. Eev.  St.  §  861;  Bearddey  v.  Littell,  14:  Blatchf.  102;  XJ.  S.  v. 
Pings,  4  Fed.  Rep.  714.  If,  therefore,  this  were  an  action  originally 
brought  in  this  court,  the  plaintiff  should  not  be  permitted  to  proceed 
with  the  examination  of  the  defendant.  But  the  removal  act  of  1875 
carefully  saves  to  both  parties  the  benefit  of  all  proceedings  taken  in 
the  action  prior  to  its  removal  from  the  state  court.  Section  4  de- 
clares that  when  any  suit  is  removed  from  a  state  court  to  a  circuit 
court  of  the  United  States,  all  injunction  orders  and  other  proceedings 
had  in  such  suit  prior  to  its  removal  shall  remain  in  full  force  and  ef- 
fect nntil  dissolved  or  modified  by  the  court  to  which  such  suit  shall 
be  removed.  By  force  of  this  provision  the  plaintiff  is  entitled  to 
proceed  with  the  defendant's  examination,  unless  for  some  substan- 
tial reason  the  revisory  power  of  this  court  should  be  exercised  to  de- 
prive him  of  the  benefit  of  the  order  he  has  obtained  and  the  proceed- 
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ing  he  has  instituted.  It  lies  with  the  defendant,  therefore,  to  pre- 
sent some  eontroling  reason  to  the  judicial  discretion  for  denying  to 
the  plaintiff  the  right  which  he  had  secured,  and  of  which  he  could 
not  be  deprived  except  by  a  removal  of  the  suit.  That  both  parties 
have  deemed  this  proceeding  an  important  one  is  obvious  from  the 
tenacity  with  which  the  right  to  pursue  it  has  been  contested. 

It  appears  by  the  record  and  moving  papers  that  the  defendant  has 
been  defeated  in  efforts  to  vacate  the  order  for  his  examination  by 
the  supreme  court  at  special  term  and  at  general  term,  and  by  the 
court  of  appeals;  and  that,  although  for  a  period  of  18  months  he 
was  willing  to  submit  his  rights  to  the  state  courts,  he  invoked  the 
jurisdiotion  of  this  court  when  there  was  no  other  resource  left  by 
which  be  could  escape  an  examination.  Certainly,  there  are  no 
equities  which  should  induce  this  court  to  deprive  the  plaintiff  of  the 
fmits  of  his  long  struggle.  If  the  examination  of  the  defendant  could 
subserve  no  useful  purpose  to  the  plaintiff,  undoubtedly  the  defend- 
ant should  not  be  subjected  to  it,  or  be  put  to  the  annoyance  or  in- 
convenience which  it  might  eQtail  upon  him.  But  although  the  de- 
fendant's testimony,  when  obtained,  may  not  be  of  service  to  the 
plaintiff  to  the  full  extent  it  would  be  in  the  state  courts,  it  may, 
nevertheless,  be  of  some  value.  If  it  cannot  be  used  on  the  trial  of 
this  action  as  a  substitute  for  the  oral  examination  of  the  defendant, 
it  can  be  as  the  declarations  of  a  party ;  and  it  can  also  be  used  in 
other  suits  in  the  courts  of  this  state  between  the  same  parties,  or 
their  privies,  pursuant  to  section  881  of,  the  Code.  There  seems  to 
be  no  reason,  therefore,  for  dissolving  or  modifying  the  order  of  the 
state  court,  or  for  denying  to  the  plaintiff  the  benefit  of  the  proceed- 
ing which  was  pending  when  the  defendant  removed  the  suit. 

The  motion  is  granted. 


AsHUBiiOT  Savwos  Bank  v.  Fbost. 
{Circuit  Court,  D.  New  HampMre,    1884.) 

OOKVKTARCK  IN   LlKTJ  OF   ATTACHMENT   HeLD  NOT  IN  FbAUD  OF   CnEDITORa. 

Where  a  bank  levied  an  attachment  upon  lands  owned  by  its  treasurer  who 
was  under  liabilities  to  it  far  exceeding'  in  amount  the  value  of  the  land,  and 
in  order  to  save  the  trouble  of  legal  proceedings  he  made  a  deed  of  the  land  to 
the  bank  in  lieu  of  the  attachment,  held,  that  creditors  of  his  who  afterwards 
attached  the  land  could  not  avoid  the  conveyance  to  the  bank. 

At  Law;. 

Batchelder  d  Faulkner,  for  plaintiff. 
A.  S.  Waite,  for  defendant. 

Lowell,  J.     In  this  writ  of  entry  the  plaintiff  corporation  demands 
several  parcels  of  land  in  the  county  of  Cheshire  and  state  of  New 
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Hampshire,  said  to  be  worth  ahout  $10,000.  The  parties  have  waived 
trial  by  jury.  The  evidence  is  that  Ellery  Albee  had  been  treasurer 
of  the  savings  bank  for  many  years,  and  in  March,  1881,  it  was  dis- 
covered that  he  had  embezzled  the  money  or  property  of  the  hank  to 
an  amount  which  was  helieved  to  be,  and  which  has  proved  to  be, 
not  less  than  $80,000.  March  16,  1881,  he  made  to  the  bank  a 
deed  of  the  land  in  question  in  the  usual  form  of  an  unconditional 
conveyance.  The  defendant  was  a  creditor  of  Albee,  and  attached 
the  lands  after  the  deed  had  been  made  and  recorded,  and  having  ob- 
tained judgment  caused  them  to  be  duly  set  off  to  him  on  the  execu. 
tion.  The  single  question  in  this  case  is  whether  the  deed  to  the 
bank  was  in  fact  a  mortgage.  It  is  agreed  by  counsel  that  the  law 
of  New  Hampshire  makes  every  deed  which  is  given  upon  a  secret 
condition  voidable  by  the  creditors  of  the  grantor,  however  honest  the 
transaction  may  be,  and  though  the  condition  is  merely  a  parol  de- 
feasance. Goolidge  v.  Melvin,  42  N.  H.  510,  and  oases;  Winkley  v. 
mU,  9  N.  H.  31;  Lcdd  v.  Wiggin,  35  N.  H.  421. 

The  grantor^  Albee,  testifies  for  the  defendant  by  deposition :  "I  do 
not  understand  that  there  was  any  consideration,  except  that  they 
were,  as  I  understand,  given  as  collateral  security  to  secure  my 
bondsmen."  By  "they"  he  means  the  deed;  for,  though  there  was 
but  one,  he  had  before  testified  that  he  did  not  remember  how  many 
there  were.  The  deposition  of  this  witness  is  not  very  satisfactory, 
because  be  remembers  but  little  with  any  positiveness,  and  speaks  of 
"impressions"  chiefly.  He  further  says  that  he  did  not  knAw  the 
amount  of  his  indebtedness  to  the  bank  at  the  time,  and  that  no  val> 
nation  was  agreed  on  at  which  the  land  was  to  be  taken.  On  the 
other  side,  the  evidence  is  that  the  bank  had  laid  a  first  attachment  on 
the  land;  that  the  amount  of  defalcation  was  approximately  known, 
and  far  exceeded  the  value  of  the  property ;  that  Albee  himself,  know- 
ing of  the  attachment,  offered  to  give  the  deed  to  save  the  plaintiff 
bank  the  trouble  and  expense  of  legal  proceedings;  and  that,  accord- 
ingly, the  deed  was  given  and  taken  without  any  condition  of  any 
sort.  If  such  was  the  transaction,  the  inference  is  that  the  deed  was 
given,  instead  of  the  attachment,  as  a  payment  so  far  as  it  would  go, 
for  the  debt.  The  plaintiff  might  be  required  to  account  in  some  form 
of  action  for  the  full  value  if  Albee  or  his  sureties  should  be  ready  to 
pay  the  remainder,  but  it  would  be  as  payment,  and  not  as  security, 
that  the  credit  would  be  due. 

I  consider  the  plaintiff's  case  to  be  made  out  by  a  decided  prepon- 
derance of  the  evidence.    Verdict  for  the  plaintiff. 
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Tbzas  &  St.  L.  Bt.  Co.,  in  Missotiri  and  Arkansas,  v.  Bust  and 

another. 

((XreuU  Court,  B.  D.  Arkanta*.    October  Tenn,  1883.) 

L  COHTRACT — SnPtTLATKD  DaKAOKS  FOB  FAILinUB  TO  PBRFORM. 

A  provision  in  a  contract  to  build  a  railroad  bridge  that,  in  case  of  non-com- 
pletion of  the  bridge  or  proridloga  crossing  for  trains  by  a  given  date,  the  sum 
of  $1,000  per  week  should  be  deducted  f  re  ja  the  contract  price  of  the  bridge  for 
the  time  its  completion  or  provision  for  crossing  trains  is  delayed  beyond  that 
date,  is  a  stipulation  for  liquidated  damages. 

2.  Sakb — Dklat— Good  Faith. 

In  such  case,  if  the  contractors  act  in  good  faith,  and  the  delay  results  from 
causes  beyond  their  control,  they  will  not  be  liable  for  damages  in  excess  of 
the  stipulated  amount. 

3.  Same — ABetrMmo  Risks — ExcrrsB. 

The  fact  that  the  contractors  were  retarded  in  the  work  by  high  water,  sick- 
npss  of  hands,  and  sunken  logs  encountered  in  sinking  piera,  does  not  excuse 
tbem  from  performance  of  their  Contract.  They  assumed  these  risks  when 
they  executed  the  contract,  without  a  provision  exempting  them  from  the  con- 
sequences of  such  casualties. 

4.  Same — CoireTRUcnoN  of  Contbaot— Provincb  o»  Oocbt  ahd  Jubt. 

It  is  the  duty  of  the  court  to  determine  the  construction  of  a  contract.  But 
where  it  has  relation  to  a  trade,  profession, or  business  of  atechnical  character, 
and  is  expressed  in  terms  of  art,  or  in  words  having  a  technical  or  peculiar 
sense  in  such  trade,  profession,  or  business,  resort  must  be  had  to  the  testimony 
of  experts,  or  those  acquainted  with  the  particular  art  or  business  to  which  the 
words  relate ;  and  when  such  testimony  is  conflicting,  the  question  of  the 
meaning  of  such  terms  and  words  must  be  referred  to  the  Jury. 

5.  BaUK — WArVEB—SrLEWCK. 

A  waiver  is  not  to  be  implied  from  the  silence  of  one  who  is  under  no  obli- 
gation to  speak.  The  intention  to  waive  a  right  must  be  established  by  lan- 
guage or  conduct,  and  not  by  mere  conjecture  or  speculation. 

J.  BaMK — ADDITIONAIi  W0RK~E.KTENDINO  TlMBJ. 

If,  after  a  contract  is  made  for  building  a  bridge  by  a  given  day,  the  owner 
of  the  bridge  directs  the  contractor  to  make  additions  or  changes,  or  do  work 
on  the  bridge  not  covered  by  the  contract,  Which  will  require  longer  time  to 
complete  the  bridge,  the  time  necessary  to  do  such  extra  work  must  be  added  to 
the  contract  time  allowed  for  the  completion  of  the  work. 

At  Law. 

John  McClure,  H.  K.  <t  N.  T.  White,  and  Phillips  db  Stewart,  for 
plaintiff. 

U.  M.  d  O.  B.  Rote  and  M.  L.  BeU,  for  defendants. 

Caldwelii,  J.,  {charging  jury.)  On  the  twenty-second  day  of  April, 
1882,th  e  parties  entered  into  a  written  contract  for  the  construction, 
by  the  defendants  for  the  plaintiff,  of  a  railroad  bridge  across  the 
Arkansas  liver,  at  the  price  of  $305,000.  Differences  arose  between 
them  as  to  their  relative  rights,  duties,  and  obligations  under  the 
contract,  which  resulted  in  the  institution  of  this  suit.  The  matters 
in  controversy  between  them  can  best  be  brought  to  your  attention  by 
stating  the  defendant's  claims  first,  which  may  be  stated  thus: 
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15,000  00 

21,530  00 

2,646  00 

1,600  00 

1,900  00 
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1.  Contract  price  for  bridge,       -  -  .  .  - 

2.  For  sinking  piers,  other  than  center  pier,  below  60  feet,  at 

$200  per  vertical  foot,  as  per  contract,    -  -  - 

3.  Extra  for  sinking  center  pier  10  feet  below  60  feet, 

4.  Extra  for  draw  protection,     .  -  .  -  . 

5.  Extra  for  iron  stringers,    -  .  -  -  - 

6.  Extra  for  two  shore  abutments,         -  -  -  - 

7.  Extra  for  additional  material  for  piers  sunk  below  60  feet, 

8.  Extra  for  trestle  approaches,         •  •  .  . 

»349,587  70 

Against  ibis  sum  the  defendants  admit  credits  as  follows : 

1.  For  reduced  height  of  piers,         -  -  -  -         S    8,100  00 

2.  For  material  and  labor  to  complete  bridge  after  defendant^ 

quit  work,       -  -' 6,000  00 

8.  Payments  on  estimates,     ....  -  267,959  79 

$282,059  79 

This  makes  the  balance  claimed  by  the  defendants  as  due  to  them 
from  the  plaintiff  $67,527.91.  The  parties  agree  as  to  the  amount 
paid  defendants  on  estimates,  i.  «.,  $267,959.79.  The  items  in  the 
defendants'  accounts  which  the  plaintiff  disputes  are,  the  charge  for 
sinking  center  pier  below  60  feet  in  excess  of  S200  per  vertical  foot ; 
the  whole  of  the  charge  for  a  draw  protection ;  the  whole  of  the  charge 
for  iron  stringers  for  draw  span;  the  whole  of  the  charge  for  extra 
materials  for  piers  sunk  below  60  feet;  and  the  charge  for  shore 
abutments  is  said  to  be  excessive  to  the  amount  of  $200. 

The  plaintiff's  claims  against  the  defendants  may  be  stated  thus : 

1.  Payments  made  on  estimates,  -  .  -  .    $267,959  79 

2.  Weekly  reduction  in  price  of  bridge  for  its  non-completion,  39  * 

weeks  and  4  days,  at  $1,000  per  week,  -  -  39,570  88 

8.  Claim  for  general  damages  for  failure  to  complete  bridge,  -      200,000  00 

4.  For  money  expended  in  completing  bridge  after  defendants 

quit  work,  ......  15,075  61 

5.  Reduction  in  contract  price  of  bridge  on  account  of  reduced 

height  of  piers,         -  .  -  -  -  .         8,100  00 

The  defendants  dispute  the  plaintiff's  claim  for  damages,  includ- 
ing the  $1,000  per  week  specified  in  the  contract,  on  the  ground  that 
plaintiff  waived  the  same ;  they  admit  their  liability  for  what  it  cost 
the  plaintiff  to  complete  the  bridge  after  they  quit  work  upon  it,  but 
they  say  the  amount  charged  therefor  above  $6,000  is  excessive. 
The  provisions  of  the  contract,  and  the  law  applicable  to  the  matters 
in  controversy  between  the  parties,  will  now  be  stated  in  their  order. 
The  contract  contains  this  provision : 

"In  case  of  non-completion  of  the  bridge  npon  November  1,  1882,  or 
providing  a  crossing  for  trains  by  said  date,  then  in  such  event  the  sura  of 
$1,000  per  week  for  the  period  of  time  such  completion  or  provision  for  cross- 
ing of  trains  is  delayed  shall  be  deducted  from  said  contract  price;  and  in 
like  manner,  should  the  bridge  be  completed  at  an  earlier  date  than  Novem- 
ber 1,  1882,  then  in  such  event  the  sum  of  $1,000  per  week  shall  be  added,  to 
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said  contract  prloe,  for  the  period  by  which  said  fixed  date  of  completion 
shall  be  anticipated." 

It  is  a  conceded  fact  in  the  case  that  the  bridge  was  not  completed 
BO  trains  coald  cross  on  it  until  the  fourth  day  of  August,  1883,  and 
that  no  other  mode  of  crossing  trains  was  provided  by  the  defendants 
before  that  time ;  and  the  plaintiff  claims  that,  under  the  clause  of  the 
contract  I  have  quoted,  it  is  entitled  to  a  reduction  of  $1,000  per 
week  in  the  contract  price  of  the  bridge,  from  the  first  of  November 
1882,  to  the  fourth  day  of  August,  1883,  when  the  bridge  was  so  far 
completed  as  to  admit  of  the  passage  of  trains  over  it.  It  is  open  to 
parties  when  they  make  a  contract  to  agree  on  the  amount  to  be  paid 
or  allowed  by  either  to  the  other  as  compensation  for  a  breach  of  it. 
Sometimes  stipulations  providing  for  the  payment  of  a  fixed  sum 
for  a  breach  of  contract  are  termed  penalties,  and  go  for  nothing  for 
reasons  not  necessary  to  be  stated  here.  But  where  the  damages,  for 
the  breach  of  the  contract  are  uncertain  in  their  nature,  or  diificult  to 
be  proved  with  any  degree  of  accuracy,  and  the  amount  fixed  bj  the 
contract  is  not  grossly  in  excess  of  a  probably  just  compensation, 
that  sum  wiU  be  taken  as  the  true  amount  of  the  damages,  and  is 
called  in  legal  parlance  liquidated  damages.  ' 

The  difficulty  of  ascertaining,  with  any  degree  of  certainty,  the 
damages  the  plaintiff  sustained,  is  made  apparent  by  the  testimony 
of  the  witnesses  in  the  case,  who  estimated  the  damages  from  half  a 
million  of  dollars  down  to  a  comparatively  small  sum.  You  will  ob- 
serve the  contract  does  not  provide  for  the  payment  of  a  large  sum 
in  gross  for  a  failure  to  h^ve  the  bridge  completed  on  the  day  named, 
or  for  any  mere  technical  bteach  of  the  contract.  If  it  had  done  so 
a  different  question  would  be  presented.  The  damages  fixed  by  the 
contract  do  not  accrue  for  failure  to  complete  the  bridge  on  a  given 
day,  but  for  "non-completion  of  the  bridge,  or  of- providing  a  crossing 
for  trains  by  said  date,"  which  latter  alternative  could  have  been 
complied  with  by  providing  a  boat  to  transfer  trains;  and  upon  failure 
to  do  either,  the  damages  are  not  given  in  one  gross  sum  the  day  the 
default  accrues,  but  are  graduated  according  to  the  length  of  time  the 
breach  continues,  and  are  not  excessive  or  unreasonable  in  amount. 
You  are  therefore  instructed  that  tho  contract  fixed  the  amount  of 
the  defeiidants'  liability  for  non-completion  of  the  bridge,  or  failure 
to  provide  a  crossing  for  trains  by  the  first  of  November,  1882,  and 
afterwards.  That  amount  is  $1,000  per  week  from  that  date  until  a 
crossing  for  trains  was  provided.  As  the  defendants  seem  to  have 
acted  in  good  faith,  and  the  delay  resulted  from  causes  beyond  their 
control,  the  plaintiff  will  not  be  permitted  to  show  the  damages  were 
more,  nor  the  defendants  that  they  were  less,  than  the  stipulated 
amount.  Nor  does  the  fact,  if  it  is  a  fact,  that  the  defendants  were 
nnexpeotedly  retarded  in  the  work  on  the  bridge  by  high  water,  sick- 
ness of  bands,  and  sunken  logs,  encountered  in  sinking  the  piers,  ex- 
ease  them  it&px  performance  of  their  contract,  or  from  any  of  its 
v.l9,no.4— 16 
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obligations.  Against  the  oonseqneneea  of  snoh  oasaalties  they  might 
have  guarded  bj  a  provision  in  the  oontraet.  Not  having  done  so,  it 
is  not  in  the  power  of  the  court  or  jury  to  relieve  them.  Dermott  v. 
Jones,  2  Wall.  1. 

The  learned  counsel  for  the  plaintiff  has  argued  that  this  clause  of 
the  contraot  relates  to  the  price  to  be  paid  for  the  bridge,  which  it  is 
said  is  made  to  depend  on  the  time  of  its  completion,  and  that  the 
$1,000  per  week  is  a  "deduction  from  the  contract  price"  of  the  bridge, 
and  not  damages  for  its  non-completion.  In  construing  a  contract 
every  part  of  it  must  be  taken  into  consideration.  It  is  perfectly  obvi- 
ous from  the  face  of  the  contract,  as  well  as  from  the  correspondence 
which  preceded  its  execution,  that  |305,000  was  deemed  by  both  par- 
ties a  fair  and  just  price  for  the  bridge,  and  that  the  time  fixed  fot 
its  completion  was  thought  to  be  reasonable.  In  view  of  these  facts 
it  is  unreasonable  to  suppose  that  the  parties  deliberately  agreed  that 
the  more  time  and  money  it  took  to  build  the  bridge,  beyond  what 
the  contract  contemplated,  the  less  price  the  contractors  should  re- 
ceive for  it  by  the  amount  of  $1,000  per  week;  and  that  over  and 
above  the  loss  of  this  sum,  which  might  absorb  the  price  of  the  bridge 
and  more  too,  they  should  be  liable  for  all  damages  sustained  by  non- 
completion  of  the  bridge  for  the  same  period  this  $1,000  per  week 
was  deducted.  The  contract  does  not  mean  this.  The  $1,000  per 
week  is  damages,  and  it  is  none  the  less  so  heoause  it  is  to  be  "de- 
ducted from  the  contract  price." 

Witnesses  were  examined,  without  objection  from  either  side,  on 
the  question  of  damages.  On  the  case  as  it  stands  such  evidence  is 
irrelevant,  and  is  excluded  from  your  consideration.  You  will  there- 
fore reject  in  toto  the  plaintiff's  claim  of  $200,000  for  general  dam- 
ages. 

The  provisions  of  the  contract  bearing  on  the  question  whether  the 
defendants  are  entitled  to  compensation  above  $200  per  vertical  foot, 
for  sinking  the  center  pier  below  60  feet,  are  the  following : 

"A  center  pier  consisting  of  wrought-iron  cylinders,  sunk  to  a  depth  of 
sixty  feet  below  low  water  into  the  compact  material  of  the  bed  of  the 
river,  making  a  total  height  of  100  feet  from  base  of  pier  to  bridge  seat, 
the  center  column  being  seven  feet  in  diameter,  and  the  six  outside  columns 
four  feet  in  diameter.  •  •  *  Seven  intermediate  piers  consisting  each  of 
two  wrought-iron  cylinders,  seven  feet  in  diameter,  sunk  and  filled  in  man- 
ner provided  for  center  pier.  *  *  *  If,  during  the  progress  of  sinking 
of  piers,  it  shall  be  decided  to  found  any  of  them  at  a  less  depth  than  said 
sixty  feet  below  low  water,  then  iu  such  event  the  sum  of  6200  per  vertical 
foot  of  pier  for  said  reduced  height  shall  be  deducted  from  contract  price, 
and  in  like  manner  should  it  be  decided  to  sink  to  a  depth  below  sixty  feet, 
and  not  below  seventy  feet,  then  in  that  event  there  shall  be  added  to  the 
contract  price  said  sum  of  $200  per  vertical  foot  of  pier." 

The  defendants'  contention  is  that  the  word  "piers"  in  the  last  of 
these  clauses,  in  the  understanding  and  usage  of  engineers  and 
bridge  builders,  does  not  include  the  center,  or  draw  pier.    The  evi- 
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dence  shows  that  the  difference  in  the  cost  of  sinking  the  center  and 
any  other  pier  is  as  three  and  a  half  or  four  to  one.  It  is  the  duty 
of  the  ooart  to  determine  the  constraotion  of  a  contract,  and  this 
daty  it  is  nsually  able  to  perform  without  the  aid  of  a  jor^  or  ex- 
trinsic evidence.  Bat  it  not  nnfreqaently  occurs  that  contracts  have 
relation  to  a  trade,  profession,  or  branch  of  business  of  a  technical 
character,  and  are  expressed  in  terms  of  art,  or  in  words  having  a 
technical  or  peculiar  sense  in  such  trade  or  business,  vrith  which  the  ' 
court  is  not  familiar.  In  such  cases  resort  must  be  had  to  the  testi- 
mony of  experts,  or  those  acquainted  with  the  particular  art  or  busi' 
ness  to  which  the  words  relate,  and  when  such  evidence  is  conflict- 
ing, as  it  is  in  this  case,  the  question  of  the  meaning  of  such  terms 
and  words  in  the  contract  must  be  referred  to  the  jury. 

It  is  under  the  operation  of  this  rule  that  it  becomes  proper  for  the 
coart  to  refer  to  you  for  decision  these  questions:  (1)  Whether  the 
word  "pier,"  as  used  in  that  clause  of  the  contract  providing  for  the 
sinking  of  "piers"  below  60  feet,  at  the  option  of  the  plaintiff,  does  or 
does  not  include  the  center  or  draw  pierr  (2)  whether  a  contract 
toconstmct  "a  355  feet  rectangular  wrought-iron  truss-draw"  requires 
the  main  stringers  for  such  draw-span  to  be  constructed  of  iron;  and 
(3)  whether  the  contract  to  built  the  "bridge  complete"  included  a 
draw  protection  ? 

You  have  heard  the  testimony  of  the  engineers  and  bridge  builders 
who  where  called  as  experts,  and  of  the  parties  who  made  the  con- 
tract, and  from  this  evidence  you  will  determine  these  questions.  If 
yon  find  the  word  "pier"  in  the  clause  referired  to  did  not  include  the 
center  or  draw  pier,  and  that  the  sinking  of  that  pier  below  60  feet 
was  not  provided  for  in  the  contract,  then  you  will  allow  the  defend- 
ants the  reasonable  value  of  their  labor  and  materials  used  in  sinking 
the  center' pier  below  the  depth  of  60  feet;  and  you  will  make  a  like 
allowance  for  the  draw  protection  and  iron  stringers  for  the  draw 
span,  if  you  find  they  were  not  included  in  the  original  contract. 
One  having  no  knowledge  of  the  science  of  engineering  or  bridge 
bnilding  would  construe  the  word  "piers"  in  the  clause  of  the  con- 
tract under  consideration  to  include  all  the  piers  in  the  bridge ;  and 
you  will  so  construe  it,  unless  it  is  shown  by  a  preponderance  of  evi- 
dence that  among  engineers  and  bridge  builders  it  has  in  the  con- 
nection in  which  it  is  here  used  a  particular  or  technical  meaning 
which  limits  and  restricts  it  to  the  piers  which  support  the  fixed 
spans. 

In  relation  to  the  questions  whether  the  "draw  protection"  and  the 
"iron  stringers"  for  the  draw  span  are  called  for  by  the  contract,  I 
call  yonr  attention  to  this  clause  of  the  contract :  "Plans,  diagrams, 
and  detailed  specifications  embodying  the  above  stipnlations,  which 
shall  meet  the  approval  of  the  chief  engineer,  will  foe  promptly  fur- 
nished upon  acceptance  hereof." 
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The  plaintiff  claims  that  "plans,  diagrams,  and  detailed  speoifioa- 
tions"  were  furnished  by  defendants  under  this  clause  of  the  contract 
and  submitted  to  and  approved  by  plaintiff's  chief  engineer,  and  that 
the  detailed  specifications  thus  submitted  contained  this  provision : 
"The  draw  protection  to  consist  of  two  timber  cribs,  24  feet  by  30 
feet,  as  shown  on  drawings,  sunk  to  bed  of  river,  filled  with  oak  piles 
driven  to  a  firm  bearing;  the  cribs  to  be  carried  up  to  level  of  ordi- 
nary high  water  and  filled  with  rip-rap  stone ; "  and  that  the  plan 
and  diagram  famished  conformed  to  this  speci&cation  and  showed  a 
draw  protection.  And  the  same  specifications  contain  this  provis- 
ion :  "The  trasses  of  the  draw  to  be  built  entirely  of  wronght-iron, 
floor  beams  and  main  stringers  of  iron.  *  *  *"  If  you  find  the 
specifications  submitted  to  and  approved  by  the  plaintiff's  chief  en- 
gineer, under  the  contract,  contained  the  clauses  I  have  quoted,  then 
it  is  quite  clear  the  defendants  themselves  understood  the  contract  to 
include  the  draw  protection,  and  that  the  "main  stringers"  of  the 
draw  span  were  to  be  "of  iron." 

Under  the  clause  of  the  contract  which  I  have  quoted  the  "plans, 
diagrams,  and  spetiifications,"  when  submitted  to  and  approved  by 
the  chief  engineer,  became  a  part  of  the  contract,  and  whatever  is  in- 
cluded Jn  them  is  included  in  the  contract;  and  if  you  find  the  speci- 
fications submitted  by  the  defendants  under  the  contract  to  the 
plaintiff's  engineer  and  approved  by  him  contained  the  provisions  I 
have  quoted  then  you  can  make  no  extra  allowance  to  defendants  for 
the  "draw  protection"  or  for  "main  iron  stringers"  for  the  draw  span. 

The  defendants  say  the  plans  and  specifications  in  evidence  are 
not  those  originally  furnished  onder  the  contract,  but  a  copy  subse- 
quently made  in  which  the  draw  protection  and  iron  stringers  are 
called  for  in  pursuance  to  an  agreement  to  furnish  them  as  extras, 
made  after  the  first  plans  were  delivered.  This  is  denied  by  the 
plaintiff,  and  you  will  settle  this  in  common  with  all  other  disputed 
facts. 

I  now  come  to  the  claim  of  the  defendants  that  the  sum  of  $1,000 
per  week  stipulated  for  in  the  contract  for  non-completion  of  the 
bridge  was  waived  by  mutual  consent  of  the  parties.  If  one  in  pos- 
session of  a  right  conferred  either  by  law  or  contract,  knowing  his 
rights  and  all  the  attendant  facts,  does  or  forbears  to  do  something 
inconsistent  with  the  existence  of  the  right  or  of  his  intention  to  rely 
upon  it,  he  is  said  to  have  waived  it.  No  man  is  compelled  to  stand 
on  a  right  which  the  law  or  his  contract  gives  him.  Parties  have 
the  same  right  to  add  to  or  vary  a  contract  after  it  is  made  that 
they  had  to  make  it  originally.  The  burden  is  on  the  party  assert- 
ing a  waiver  or  any  modification  or  alteration  of  a  contract  to  prove 
it.  It  is  not  necessary  to  show  an  express  agreement  for  the  waiver 
or  modification;  like  any  other  fact,  it  may  be  proved  by  circam- 
stances,  such  as  the  acts  or  language  of  the  parties,  which,  of  course, 
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inclades  ibeir  correspondence  an'd  any  other  facts  which  throw  light 
on  the  question. 

The  right  of  the  plaintiff  nnder  the  contract  to  the  1 1,000  per  week 
for  the  non-completion  of  the  bridge  is  a  valnable  right  of  which  it 
is  not  to  be  deprived  without  its  consent,  either  expressed  or  implied. 
What  indacement  or  consideration  was  there  for  the  plaintiff  to  waive 
its  right  to  all  damages  for  non-completion  of  the  bridge  ?  It  was 
the  duty  of  the  defendants,  nnder  the  contract,  to  go  forward  and  com- 
plete the  bridge,  and  this  was  a  continuing  duty.  They  had  no  right 
^to  demand  of  the  plaintiff  a  relinquishment  of  its  right  to  damages 
as  a  condition  of  going  forward  with  the  work.  The  contract  does 
not  state  when  the  1 1,000  per  week  is  to  be  deducted  from  the  con- 
tract price,  and  the  plaintiff  was  not  bound  to  deduct  it  from  the 
monthly  estimates;  and  a  failure,  therefore,  to  make  a  claim  for  it, 
from  month  to  month,  is  not  sufficient  evidence  of  a  waiver.  A 
waiver  is  not  to  be  implied  from  the  plaintiff's  silence,  because  there 
was  no  obligation  on  the  plaintiff  to  say  anything  on  the  subject. 
The  intention  to  waive  a  right  must  be  established  by  language  or 
conduct,  and  not  by  mere  conjecture  or  speculation.  You  will  re- 
member that  it  is  not  the  province  of  courts  and  juries  to  make  con- 
tracts for  parties,  or  to  alter  them  after  they  are  made,  but  to  enforce 
them  as  the  parties  made  them.  You  should  not,  therefore,  let  any 
supposed  considerations  of  hardship  influence  you  to  find  a  waiver 
upon  insufficient  or  unsatisfactory  testimony.  It  may  be  that  $1,000 
a  week  was'  more  damages  than  plaintiff  actually  sustained  for  some 
weeks  after  the  first  of  November,  1882,  but,  on  the  other  hand,  it  is 
ob^'iou8  that  that  sum  is  greatly  less  than  the  damages  that  accrued 
weekly  after  the  completion  of  the  road,  which  occurred  some  weeks 
before  the  bridge  was  completed.  But  there  may  have  been  a  par- 
tial or  limited  waiver  of  this  right,  or  rather  an  extension  of  the 
original  contract  time  for  completing  the  bridge,  in  a  mode  to  which 
I  will  now  call  your  attention. 

If  the  plaintiff  directed  the  defendants  to  make  additions  or  changes, 
or  do  work  on  the  bridge  not  covered  by  the  contract,  and  which  would 
require  longer  time  to  complete  the  bridge,  and  this  fact  was  known 
to  both  parties,  then  it  must  be  implied  that  both  parties  consented 
to  snch  an  extension  of  time  as  was  necessary  or  reasonable  for  mak- 
ing sach  additions  or  changes,  but  no  more.  Manuf'g  Co.  v.  U.  S. 
17  Wall.  692.  If  such  orders  for  additions  or  changes  in  the  bridge 
were  given  by  the  plaintiff,  and  the  defendants,  with  good  faith  and 
with  reasonable  diligence  and  adequate  force  and  appliances,  per- 
formed such  extra  work,  then  the  time  required  to  do  the  same  must 
be  added  to  the  contract  time  allowed  for  completion  of  the  bridge; 
as,  for  instance,  if  yon  find  additions  and  changes  were  made  at  plain- 
tiff's request,  and  that  the  time  necessary  to  make  them  was,  say  one 
week,  then  the  time  at  which  the  $1,000  per  week  was  to  commence 
to  accrue  under  the  contract  would  be  postponed  one  week.     You  are 
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the  jndges  of  the  facts,  the  weight  of  evidence,  and  the  credibility  of 

witnesses. 

The  jury  found  a  verdict  of  |2,489.97  for  the  pIainti£E,  which  neither 
party  sought  to  disturb. 


BbadLet  and  wife  v.  HABTfosD  Steam-Boileb  Inskeotion  &  Ins.  Co.* 

{Oireuit  Oowt,  E.  D.  Pgnnifflwinia.    December  22, 1883.) 

1.  NEOLiaENOB — EX7L0BI0B  OF  BOILBB — LlABIUTT  OF  PUBUO  iNSFBOTOIIg. 

A  corporation  authorized  by  statute  to  insure  and  also  to  inspect  steam-boil- 
ers and  stationary  steam-engines,  and  issue  certificates,  stating  the  maximum 
working  pressure,  which  certificates  should  be  accepted  by  the  chief  inspector 
for  the  city  of  Philadelphia,  is  liable  for  damages  resulting  from  a  negligent  in. 
spection  and  false  certificate. 

2.  Same— BcBDKH  of  Proof. 

Where  a  steam-boiler  insured  and  inspected  by  such  corporation  exploded, 
killing  a  child  of  the  plaintiifs,  the  burden  of  proof  was  upon  the  plaintifb  to 
show  (1)  that  the  certificate  accorded  to  the  boiler  a  greater  capacity  of  resist- 
ance than  it  would  safely  bear,  thus  authorizing  its  use  under  a  dangerous  de- 
gree of  pressure,  and  (2)  that  this  was  the  result  of  negligent  inspection. 

3.  Same — Evidence — Aduisbibiutt  of  Tests  upon  Another  Boilbb  Similar  nr 

Construction  to  thb  Boiler  m  Question. 

E.Yperimental  teats,  made  after  the  accident,  upon  a  boiler  similar  in  con- 
striiction  to  the  one  in  question,  ate  admissible  in  evidence  for  the  purpose  of 
showing  that  the  defendant  was  not  negligent  in  the  inspection  of  the  boiler 
which  exploded. 

4.  Same — Insuhers. 

The  defendants  were  not  insurers  as  respects  the  plaintifiEs,  and  are  not, 
therefore,  responsible  for  the  consequences  of  according  to  the  boiler  a  higher 
degree  of  resisting  power  than  it  would  safely  bear,  unless  their  doing  this  re- 
sulted from  negligence. 

Motion  for  a  role  for  a  new  trial.  This  was  an  action  npon  the 
case  brought  by  William  Bradley  and  wife,  citizens  of  Pennsylvania, 
against  The  Hartford  Steam  Boiler  Inspection  &  Insurance  Company, 
a  corporation  of  Connecticut,  to  recover  damages  for  the  death  of 
plaintiffs'  child,  caused  by  the  explosion  of  a  boiler  inspected  and  in- 
sured by  the  defendant.  By  an  act  of  Pennsylvania,  approved  May 
7, 1864,  (Pamphlet  Laws  1864,  p.  880,)  the  mayor  of  Philadelphia  is 
directed,  by  and  with  the  advice  of  councils,  to  appoint  inspectors  of 
steam-boilers,  and  a  penalty  is  in^posed  upon  any  using  boilers  with- 
out first  obtaining  a  certificate  from  the  inspectors  that  the  same  was 
found  safe  and  stating  its  maximum  working  pressure.  By  an  ord- 
inanee  of  Philadelphia,  approved  July  13,  1868,  (West's  Dig.  417,) 
the  nomber  and  duties  of  the  inspectors  are  set  forth.  By  an  act  of 
Pennsylvania,  approved  July  7, 1869,  (Pamphlet  Laws  1869,  p.  1279,) 

1  Reported  by  Albert  B.  Guilbert,  Esq.,  of  the  Philadelphia  bar. 
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the  defendant  was  anthorized  to  inspect  steam-boilers  and  issue  cer- 
tificates in  accordance  with  the  above  recited  act  and  ordinance. 

George  H.  Van  Zandt  and  Furman  Sheppard,  for  plaintiffs. 

Frank  Wolfe  and  Benjamin  Harris  Brew»ter,JaT  defendant. 

Btttleb,  J.,  (charging  jury.)  By  virtue  of  the  statute,  to  which  your 
attention  has  been  called,  authorizing  the  defendants  to  inspect  steam- 
boilers  in  pursuance  of  the  laws  of  this  state,  the  defendants'  accept- 
ance of  the  authority  thus  conferred,  and  undertaking  to  inspect 
Gaffney  &  Nolan's  boilers,  at  the  comer  of  Martha  and  Collins  streets, 
it  became  their  duty  to  make  this  inspection  in  the  manner  indicated 
by  the  city  ordinance  read  to  yon  with  the  care  skill  which  the 
importance  of  the  duty  demands,  and  to  grant  a  certificate  speci- 
fying the  extent  of  pressure  the  boilers  would  safely  bear.  The 
plaintiffs  allege  that  the  certificate  granted  accorded  to  the  boiler  in 
question,  a  greater  power  of  resistance  than  it  would  safely  sustain; 
that  this  was  the  result  of  carelessness  in  the  inspection,  and  that  in 
consequence  a  greater  strain  was  put  upon  the  boiler  than  it  would 
bear,  whereby  it  was  exploded,  and  the  plaintiffs'  son  killed.  If  this 
allegation  is  sustained  by  the  evidence,  the  plaintiffs  are  entitled  to 
your  verdict;  and,  in  such  case,  should  be  awarded  a  sum  equal  to 
what  you  may  find  would  have  been  the  value  of  the  child's  services 
to  his  parents,  during  minority,  if  he  had  lived.  Is  the  allegation 
sustained  by  the  evidence  ?  This  inquiry  presents  two  questions,  and 
two  only.  (]}  Did  the  certificate  accord  to  the  boiler  a  greater  ca- 
pacity of  resistance  than  it  would  safely  bear,  thus  authorizing  its 
use  under  a  dangerous  degree  of  pressure  ?  And  if  it  did,  then  (2) 
was  this  the  result  of  negligent  inspection?  The  burden  of  proof 
respecting  both  questions  is  on  the  plaintiffs,  who  must  show  by  sat- 
isfactory evidence — First,  the  incapacity  of  the  boiler  to  sustain  the 
pressure  accorded ;  and,  second,  that  the  failure  to  discover  this  inca- 
pacity, and  granting  the  certificate  to  use  it  at  so  high  a  rate,  was  the 
result  of  negligence. 

Considering  these  questions  in  their  order,  you  will  first  inquire 
whether  the  plaintiffs  have  shown  that  the  boiler  would  not  safely 
bear  the  certified  pressure.  They  called  before  you  several  mechan- 
ical engineers  as  experts,  some  of  whom  testified  from  investigations 
made  after  the  explosion,  that,  in  their  judgment,  the  boiler-head 
would  not  safely  sustain  the  pressure,  and  gave  yon  their  reasons  for 
this  conclusion.  Some  of  these  witnesses,  as  the  court  understood 
them,  did  not  nnite  fully  in  this  judgment.  This,  as  you  observe,  is 
the  opinion  simply  of  skilled  and  intelligent  witnesses,  who  had  no 
opportunity  of  examining  and  testing  the  head  (the  only  part  alleged 
to  be  defective)  before  the  explosion.  On  the  other  band,  the  defend- 
ants have  called  before  you  the  manufacturers  of  the  boiler,  who  tes- 
tify not  only  that  the  boiler  was  constructed  of  good  material,  and  in 
the  best  manner  as  respects  workmanship,  but  also  that  they  sub- 
jected it  to  the  hydrostatic  test,  and  thus  actually  ascertained  that  it 
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would  salely  bear  a  considerably  higher  degree  of  pressure  than  the 
certificate  subsequently  accorded  it.  The  defendants'  agents,  who 
inspected  the  boiler  and  granted  the  certificate,  testify  that  they  also' 
subjected  it  to  this  tejt,  and  ascertained  it  to  be  capable  of  bearing 
the  pressure  accorded,  with  safety.  The  engineer  who  was  first  placed 
in  charge  testifies  that  for  the  several  weeks  he  ran  the  engine  the 
boiler  sustained  this  pressure  with  safety.  Several  witnesses  have 
testified  that,  with  a  view  of  ascertaining  what  pressure  such  a  head 
would  bear,  a  short  boiler,  with  a  head  precisely  like  this,  was  man- 
ufactured after  the  accident,  and  subjected  to  the  hydrostatic  test, 
under  the  supervision  of  the  city  inspector;  and  that  it  actually  bore 
between  four  and  five  hundred  pounds  to  the  square  inch.  The  de- 
fendants also  called  experts,  who,  from  the  appearance  of  the  boiler, 
expressed  the  judgment  that  it  would  safely  bear  the  pressure  certi- 
fied. Now,  gentlemen,  under  the  evidence  (and  if  there  is  anything 
more  bearing  upon  this  question  than  I  have  referred  to,  you  will  re- 
member and  consider  it,)  can  you  say  that  the  boiler  in  question 
would  not  safely  bear  the  pressure  accorded  it  ?  If  you  cannot,  then 
your  verdict  must  be  for  the  defendants  without  going  further.  If 
you  find  it  was  not  capable  of  bearing  this  pressure,  then  you  will 
pass  to  the  second  question,  to- wit,  does  it  appear  from  the  evidence 
that  the  defendants  were  negligent  in  not  discovering  this  ? 

The  defendants  were  not  insurers,  as  respects  the  plaintiffs,  and 
are  not,  therefore,  responsible  for  the  consequences  of  according  to 
the  boiler  a  higher  degree  of  resisting  power  than  it  would  safely 
bear,  (if  they  did  so,)  unless  their  doing  this  resulted  from  negligence. 
As  before  stated,  it  was  their  duty  to  inspect  and  test  the  boiler,  as 
has  been  explained  to  yon.  If  the  want  or  insufficiency  of  resisting 
capacity  could  be  discovered  by  such  inspection,  they  should  have  dis- 
covered it,  and  failure  to  do  so,  under  such  circumstances,  would  be 
negligence.  They  were  not  required,  nor  authorized,  however,  to  cut 
or  chip  the  iron,  and  thus  ascertain  its  quality,  but  to  examine  the 
boiler  and  its  workmanship  carefully  and  intelligently,  and  see 
whatever  could  thus  be  seen,  and  to  subject  it  to  the  prescribed 
hydrostatic  test.  If  they  did  this,  and  certified  according  to  their 
best  judgment  thus  formed,  they  are  not  responsible,  no  matter 
what  latent  defects  may  have  existed.  Does  the  testimony  warrant 
a  conclusion  that  this  duty  was  not  properly  performed  ?  Can  you 
say  that  the  boiler  was  subject  to  any  defect  discoverable  by  such  an 
inspection?  As  before  stated,  the  only  defect  alleged  was  in  the 
bead.  This  was  of  cast  iron,  flat,  with  the  flange  turned  inward.  If 
such  heads  as  you  find  this  to  have  been  were  in  common  use,  and 
thus  approved  by  manufacturers  and  the  trade,  the  defendants  cannot 
be  held  guilty  of  negligence  in  failing  to  condemn  it  on  this  account. 
That  such  heads  were  in  common  use  at  the  time,  the  testimony  on 
both  sides  would  seem  to  put  beyond  doubt.  That  other  heads,  of  a 
different  type,  might  be  safer^  or  that  experts  differ  in  judgment  on 


Digitized  by 


Google 


BBADLBY  V,  HABTFOBD   STEAM-BOILBB  INSPBOTION   A  INS.  00.     249 

this  sabject,'  is  animportant.  The  defendants  cannot  be  fortnd  guilty 
of  negligence  in  failing  to  condemn  a  head  such  as  was  in  general 
nse,  and  thus  proved  to  be  reasonably  safe,  or  at  least  shown  to  be  so 
esteemed. 

The  plaintiffs,  however,  contend,  and  have  endeavored  to  prove, 
that  this  head,  aside  from  its  kind  and  material,  was  defective  in 
manufacture,  in  that  the  man-hole  plate,  as  they  assert,  was  irregu- 
lar or  uneven  on  its  surface,  60  that  when  bolted  down  upon  the 
head,  to  make  a  close  joint,  it  would  strain  the  metal  of  the  head, 
and  in  some  other  minor  respects.  While  two,  and  possibly  more,  of 
the  plaintiffs'  experts  testify  to  such  defects  of  construction,  others, 
And  probably  a  large  number  of  the  plaintiffs'  witnesses  who  had  an 
equal  opportunity  of  examining  the  head,  testify  either  that  they  did 
not  find  these  defects,  or  that  they  attach  no  importance  to  them. 
On  the  other  hand,  the  defendants  have  exhibited  the  man-hole  plate 
to  you,  and  called  witnesses,  who,  examining  ii  in  your  presence,  say 
it  does  not  exhibit  such  uneven  surface,  and  that  it  cannot  have  been 
altered  in  this  respect  since  the  accident. 

To  the  court  the  exhibition  of  the  plate,  with  this  testimony,  seems 
to  be  a  complete  and  conclusive  answer  to  the  plaintiffs'  allegation 
in  this  regard.  Yon  will  say,  however,  whether  it  is  so  or  not.  Other 
-experts  called  by  the  defendants,  tell  you  that  there  were  no  defects 
in  the  boiler-head,  such  as  the  plaintiffs  ascribe  to  it,  nor  any  other 
that  a  careful  and  competent  inspector  could  have  discovered.  The 
city  inspector,  Mr.  Ovem,  called  by  the  plaintiffs,  as  well  as  the  de- 
fendants, tells  you  distinctly  and  emphatically,  that  no  imperfection 
of  any  description  could  have  been  discbvered  in  it  before  the  explo- 
sion. He  further  tells  you  that  he,  as  inspector,  would  certainly  have 
passed  it,  and  accorded  the  pressure  certified ;  that  the  broken  parts, 
examined  by  him  after  the  accident,  showed  plainly  that  the  explo- 
sion resulted  from  faultiness  of  the  iron  alone,  which  faultiness  no 
previous  inspection  could  have  revealed.  The  defendants'  agents, 
who  inspected  and  tested  the  boiler,  describe  to  you  how  they  did  it; 
testify  that  they  were  careful  in  all  respects ;  that  they  could  discover 
no  defect;  and  that  it  safely  bore  the  prescribed  test.  The  court 
sees  nothing  to  justify  the  suggestion  that  these  inspectors  were  want- 
ing either  in  experience  or  intelligence.  Now,  gentlemen,  can  you  say 
that  the  want  of  resisting  power  in  the  boiler  (if  it  existed)  should 
have  been  discovered  by  inspection  ? 

I  have  little  more  to  say.  Unless  the  evidence  satisfies  you  that 
the  boiler  would  not  bear  the  pressure  accorded  to  it,  and  also  satis- 
fies you  that  this  incapacity  to  bear  such  pressure  could  have  been  dis- 
covered by  proper  inspection,  your  verdict  must  be  for  the  defendants. 
I  deem  it  my  duty  to  say  to  you,  that  the  plaintiffs'  case,  in  my  judg- 
ment, is  weak,  as  respects  both  these  points;  so  weak  as  hardly  to 
justify  a  verdict  in  their  favor.  The  question,  however,  is  submitted 
to  yon,  to  be  determined  according  to  your  judgment.    In  submitting 
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it  I  caution  you  against  all  snggestions  of  Bympathy  or  prejadioe. 
They  have  no  proper  place  in  a  court  of  justice. 

The  point  submitted  by  the  defendants,  to-wit :  "That  under  all  the 
evidence  as  presented,  the  verdict  must  be  for  the  defendants,"  was 
reserved  by  the  court. 

Verdict  for  defendants. 


The  plaintiffs  moved  for  a  rule  for  a  new  trial,  assigning  for  rea- 
sons that  evidence  was  admitted  concerning  an  experimental  test  of 
a  different  boiler  than  the  one  in  question,  but  said  to  be  constructed 
in  a  similar  manner;  that  the  court  charged  that  the  defendant  vras 
not  guilty  of  negligence  if  the  boiler  in  question  was  of  a  kind  in  com- 
mon use  and  approved  by  manufacturers  and  the  trade,  and  properly 
inspected  and  tested ;  and  because  the  court  declared  that  the  plain- 
tiff's case  was  so  weak  as  hardly  to  justify  a  verdict  in  their  favor. 

Bnle  discharged. 

Vide  Rose  v.  Stephens  &  Condit  Transp.  Co.  11  Fed.  Bep.  438. 


ViETOR  and  others  v.  A.sth(;b. 

(CTreiM*  Cowrt,  8.  D.  New  York.    February,  1884.) 

CnsTOHs  Dnrms  —  Woolen  BrocKmos  —  Bfbcific  Stattttb  not  Rbfbai.bd  bt 
Qkneral. 

The  specific  provisions  of  the  act  of  July  14, 1862,  S  13,  fixing  the  duty  upon 
"stocking,  etc.,  made  on  frames,"  are  not  repealed,  with  respect  to  stockings 
made  of  either  wool  or  worsted  and  cotton,  by  the  general  provisions  of  the  act 
of  March  2,  1867,  S  2,  regulating  the  duty  upon  "all  mani^actures  of  wool." 

Motion  for  New  Trial. 

Stephen  O.  Clarke,  for  plaintiffs. 

Elihu  Root  and  Samuel  B.  Clarke,  for  defendant. 

CoxE,  J.  Prior  to  the  Revised  Statutes,  the  plaintiffs  imported  into 
this  country  stockings  composed  of  either  wool  or  worsted  and  cotton. 
They  were  made  on  frames  and  worn  by  men,  women,  and  children. 
The  collector  assessed  them  under  the  second  section  of  the  act  of 
March  2,  1867.  as  follows: 

"On  woolen  cloths,  woolen  shawls,  and  all  manufactures  o/toool  of  ewry 
description  made  wholly  or  in  part  of  wool,  not  herein  otherwise  provided  for, 
fifty  cents  per  pound,  and,  in  addition  thereto,  thirty-five  per  cent,  ad  valorem. 
On  flannels,  blankets,  hats  of  wool,  knit  goods,  balmorais,  woolen  and  worsted 
yarns,  and  all  manufatures  of  every  description  composed  wholly  or  in  part 
of  worsted,  the  hair  of  the  alpaca,  goat,  or  other  like  animals,  except  such  as 
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are  composed  In  part  of  wool,  not  otherwise  provided  for,  valued  at  not  ex- 
ceeding forty  cents  per  pound,"  etc.    14  St.  at  Large,  559. 

The  importers  insisted  that  they  shonld  have  been  classified  under 
section  13  of  the  act  of  July  14,  1862,  as  follows : 

"Caps,  gloves,  leggins,  mits,  socks,  stockings,  wove  shirts  and  drawers, 
and  all  similar  articles  made  on  frames,  of  whatever  material  composed, 
vxtm  by  men,  toomen  and  children,  and  not  otherwise  provided  for. "  12  St., 
at  Large,  556. 

The  sapreme  court,  having  the  provisions  of  the  Bevised  Statutes 
under  consideration,  as  applicable  to  these  identical  importations,  say, 
in  Vietar  v,  Arthur,  104  U.  S.  498 : 

"It  is  also  well  settled  that  when  congress  has  designated  an  article  by  its 
specific  name,  and  imposed  a  duty  on  it  by  such  name,  general  terms  in  a 
later  act,  or  other  parts  of  the  same  act,  although  sufficiently  broad  to  com- 
prehend such  article,  are  not  applicable  to  it.  *  i*  *  It  is  conceded  that 
stockings  made  on  frames  have  been  dutiable  eo  nomine  since  1842,  and  by 
four  different  enactments." 

Here,  then,  is  a  general  and  long  recognized  rule  of  staintoiy  con- 
struction applicable  to  the  law  as  it  existed  both  before  and  after  the 
Revision,  as  applicable  to  the  case  at  bar  as  to  the  case  the  supreme 
court  were  considering.  Tested  by  it  the  position  of  the  plaintiffs 
seems  well  taken.  They  imported  "stockings  made  on  frames  worn 
by  men,  women,  and  children."  It  would  be  difficult  to  employ  lan- 
guage more  correctly  describing  the  articles — the  duty  being  imposed 
withont  reference  to  the  material.  But  it  is  asserted  that  the  general 
language  of  the  act  of  1867,  viz.,  "manufactures  of  wool  of  every  de- 
scription" and  "knit  goods  •  *  •  composed  wholly  or  in  part 
of  worsted"  repealed  the  provisions  quoted  from  the  act  of  1862. 
That  it  does  not  do  this  expressly  is  admitted,  but  it  is  argued  that  it 
operates  as  a  repeal  by  implication. 

The  act  of  1867  was,  to  use  the  language  of  defendant's  brief, 
"intended  to  be  a  complete  and  exhaustive  revision  of  the  tariff  so  far 
as  it  related  to  wool  and  articles  containing  wool."  It  certainly  was 
very  oomprehensive,  specific,  and  ininnte  in  its  classifications.  That 
in  such  .an  act,  where  "buttons,"  "head-nets,"  and  "hats  of  wool" 
•were  not  forgotten,  no  mention  should  have  been  made  of  "stockings 
made  on  frames"  or  the  acts  which  for  many  years  imposed  a  duty 
upon  them  by  that  name,  is  indeed  significant.  Within  the  rule 
just  quoted  from  the  supreme  court  the  specific  description  in  the  act 
of  1862  was  not  affected  by  the  general  description  in  the  act  of 
1867.  When  the  collector  turned  to  the  former  act  he  found  pre- 
cisely what  the  law  requires  him  to  search  for  in  the  first  instance — 
a  particular  description  of  the  imported  articles.  There  was  no  need 
to  examine  farther.    His  duty  was  done. 

The  motion  for  a  new  trial  is  denied. 
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MiDDLETOM  Fafbb  Co.  V.  BooK  BiYBB  Fapbb  Go.,  Defendant,  and 

another.  Garnishee. 

(Oireuit  Court,  W.  D.  Witetmtin.    January  26, 1884.)  ' 

,1.  Federai.  Coubt  Peaoticb— PROCBasEB— How  iBstrED. 

All  writs  and  processes  issuing  from  the  courts  of  the  United  States  shall  be 
under  the  seal  of  the  court  from  which  they  issue,  and  shall  be  signed  by  the 
clerk  thereof.    Those  issuing  from  the  supreme  court,  or  a  circuit  court,  shall 
bear  teste  of  the  chief  justice  of  the  United  States.    Section  911,  Rev.  tit. 
2.  Same — Garnishkb  Proceedinob — Buimons  in — How  Ibsited. 

The  summons  in  a  garnishee  proceeding  is  "process"  within  the  meaning  of 
the  statute  prescribing  the  manner  in  which  processes  shall  issue  from  the  fed- 
eral courts,  both  the  statutes  and  the  decisions  of  the  state  courts  regarding 
the  garnishee  proceeding  as  the  commencement  of  a  new  suit  against  the  de- 
fendant therein. 
8.  Sake— BuMuoNs  Issued  bt  the  Attobnet — AifENSiiBnT. 

A  process  which  has  been  issued  by  the  attorney  when  it  should  have  been 
issued  by  the  clerk  is  no  process  at  all,  and  cannot  be  amended  as  in  the  case 
of  an  irregularity.  Under  such  a  summons  the  court  gets  no  jurisdiction  of 
the  case,  and  there  is  nothing  to  amend. 

At  Law. 

Tenny  (6  Bashford,  for  plaintiff. 

Pease  d  Bugen,  for  defendant  and  garnishee. 

BuNN,  J.  This  action  was  brought  by  the  plaintiff,  a  citizen  of 
Ohio,  against  the  defendant,  the  Bock  Biver  Paper  Company,  a  citi- 
zen of  Wisconsin,  upon  an  acceptance  made  by  said  defendant  in 
favor  of  the  plaintiff.  John  Hackett,  also  a  citizen  of  Wisconsin, 
was  served  with  garnishee  process,  issued  and  signed  by  the  plaintiff's 
attorneys,  according  to  the  forms  of  proceeding  in  such  cases  tinder 
the  laws  of  Wisconsin.  The  defendant's  attorneys,  appearing  for  the 
garnishee  for  that  special  purpose,  move  the  court  to  set  aside  the 
garnishee  proceedings,  on  the  ground  that  no  sufficient  process  has 
been  served  upon  the  defendant.  Section  911,  Bev.  St.,  provides  that 
"all  writs  and  processes  issuing  from  the  courts  of  the  United  States 
shall  be  under  the  seal  of  the  court  from  which  they  is&ue,  and  shall 
be  signed  by  the  clerk  thereof.  Those  issuing  from  the  supreme 
court  or  a  circuit  court  shall  bear  teste  of  the  chief  justice  of  the 
United  States.  And  rule  20  of  the  rules  for  this  district  provides 
that  all  process  shall  be  issued  by  the  clerk  under  the  seal  of  the 
court,  and  shall  be  signed  by  the  clerk  issuing  the  same,  and  shall 
be  returnable  at  Madison  or  La  Crosse,  as  directed  by  the  party  ap- 
plying therefor.  The  garnishee  summons  in  this  case,  served  upon 
the  defendant  in  the  garnishee  proceedings,  is  in  the  form  prescribed 
by  the  law  and  practice  in  the  state  court,  runs  in  the  name  of  the 
state  of  Wisconsin,  has  no  seal,  and  is  issued  and  signed  by  the 
plaintiff's  attorneys. 

The  question  is  whether  in  view  of  the  foregoing  provisions  such  a 
practice  can  obtain  in  this  court;  and  it  seems  quite  clear  that  it 


Digitized  by 


Google 


UIDDLBTON  PAFSS  00.  V.  BOOS  BIVEB  PAPEB  00.         •        253 

eannot.  It  is  true  that  section  914,  Ber.  St.,  provides  that  the 
practice,  pleadings,  and  forms  and  modes  of  proceeding  in  civil 
causes,  other  than  equity  and  admiralty  causes,  in  the  circuit  and  dis- 
trict courts  shall  conform  as  near  as  may  be  to  the  practice,  plead- 
ings, and  forms  and  jnodes  of  proceeding  existing  at  the  time  in  like 
causes  in  the  courts  of  record  of  the  state  within  which  such  circuit 
or  district  courts  are  held,  any  rule  of  court  to  the  contrary  notwith- 
standing. But  it  is  evident  that  this  provision  must  receive  a  rea- 
sonable construction  in  connection  with  the  other  provisions  above 
referred  to,  requiring  process  to  be  issued  by  the  clerk  of  this  court  un- 
der the  seal  thereof.  Under  the  state  law  in  this  state  and  in  New 
York  and  some  other  states,  the  plaintiff's  attorney  issues  the  sum- 
mons, which  is  the  commencement  of  a  suit.  But  I  believe  it  has 
uniformly  been  held,  in  view  of  the  provisions  of  congress,  that  this  can- 
not be  done  in  the  federal  courts;  and  so  it  has  been  the  uniform  prac- 
tice in  this  state,  bo  far  as  our  knowledge  goes,  that  the  summons,  as 
vreU  as  writs  of  attachment  and  arrest,  are  issued  by  the  clerk  of  this 
court  under  the  seal  of  the  court,  run  in  the  name  of  the  president  of 
the  United  States,  and  bear  teste  of  the  chief  justice  of  the  United 
States.  In  other  respects  they  are  in  substance  and  form  as  pre- 
scribed by  the  laws  of  the  state. 

It  is  insisted,  however,  by  plaintiff's  attorneys,  that  a  garnishee 
summon  is  not  "process."  I  am  unable  to  concur  in  this  view.  Both 
the  statues  and  decisions  of  the  state  courts  regard  the  garnishee  pro- 
ceedings as  the  commencement  of  a  new  suit  against  the  defendant 
therein.  Section  8766,  Rev.  St.  Wis.,  provides :  "The  proceedings 
against  a  garnishee  shall  be  deemed  an  action,  by  the  plaintiff  against 
the  garnishee  and  defendant,  as  parties  defendant,  and  all  the  provis- 
ions of  law  relating  to  proceedings  in  civil  actions  at  issue,  includ- 
ing examination  of  the  parties,  amendments,  and  relief  from  default, 
or  proceedings  taken,  and  appeals,  and  all  provisions  for  enforcing 
judgments,  shall  be  applicable  thereto.  The  statute  provides  for  the 
formation  of  an  issue  and  trial,  and  a  personal  judgment  against  the 
garnishee  defendant.  He  may  also  be  punished  for  contempt  for 
failing  to  answer  when  duly  summoned.  See,  also,  Atchieon  v.  Rasa- 
lip,  3  Pin.  288;  Orton  v.  Nooiian,  27  Wis.  672;  Everdell  v.  S.  d  F. 
du  L.  R.  Co.  41  Wis.  395.  Although  the  garnishee  prceedings  are 
ancillary  and  auxiliary  to  the  suit  against  the  original  defendant, 
they  are  nevertheless  properly  regarded  as  constituting  a  separate 
action  against  the  garnishee.  And  the  summons  served  upon  him  is 
the  "process"  by  which  the  court  is  to  get  jurisdiction  of  the  action, 
if  it  gets  it  at  all.  It  comes  within  any  definition  of  process  with 
which  the  court  is  acquainted.  The  summons,  notice,  writ,  or  what- 
ever it  may  be  called,  by  virtue  of  which  a  defendant  is  required  to 
eome  into  court  and  answer,  litigate  his  rights,  and  submit  to  the 
personal  judgment  of  the  court,  must  be  "process  within  the  meaning 
of  the  law  of  congress"  and  the  rule  of  the  court,  which  is  to  be  issued 
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by  the  clerk  of  this  court,  under  the  seal  of  the  cotirt  and  te$ted  in 
the  name  of  the  chief  justice  of  the  United. States.  And  this  makes 
the  practice  in  this  court  consistent  and  uniform.  There  would  be 
no  consistency  in  requiring  the  summons,  by  which  the  action  is  be- 
gun, to  be  issued  from  the  court  and  allow  the  garnishee  summons 
to  be  issued  by  the  attorney.  It  is  no  doubt  the  policy  of  the  law 
to  keep  process  under  the  immediate  supervision  and  control  of  the 
court. 

The  plaintiff's  counsel  ask  for  leave,  in  case  the  practice  is  held  to 
be  irregular,  to  allow  an  amendment;  and  the  law  of  amendments  is 
ample  for  the  purpose,  if  the  defect  be  curable  by  amendment.  But 
the  difficulty  is,  there  is  nothing  to  amend  by.  If  process,  in  some  re- 
spects irregular  in  form  or  substance,  had  been  issued,  the  court  could 
amend  it.  For  instance,  if  the  clerk  had  issued  the  summons  and 
failed  to  seal  it,  the  court  could  order  it  sealed.  But  no  process,  reg- 
ular or  irregular,  has  been  issued  by  the  proper  authority.  Hence  it 
is  that  the  court  gets  no  jurisdiction  of  the  case,  and  there  is  nothing 
to  amend  by. 

The  motion  must  therefore  be  aUowed,  and  the  garnishee  proceed- 
ings set  aside. 

See  Peaslee  v.  ffaherstro,  15  Blatchf.  472;  VwtgM  v.  Meititt,  4  Fed.  Eep. 
614;  Ins.  Co.  V.  Hallock,  6  Wall.  556;  Republic  Ins.  Go.  v.  WiUiams,  8 
Biss.  372;  Manville  v.  Battle  M.  S.  Co.  17  Fed.  Kef.  126;  Field,  Fed.  Pr. 
176,  181,  427,  note  1. 


livva  Chumo,  Adm'r,  etc.,  v.  Nobthebn  Fao.  Bt.  Co. 

BnCBAKAM  V.  Saue. 
(Ditlriet  Court  D.  Oregon.    February  8,  1884.) 

1.  Right  to  Appear  Specially. 

A.  defendant  In  an  action,  upon  whom  a  summons  has  been  served  illegally, 
may  appear  therein  specially,  for  the  purpose  of  having  such  illegal  service  set 
aside ;  and  there  is  nothing  in  sections  61  and  520  of  the  Oregon  Code  of  Civil 
Procedure  derogatory  of  such  right. 

2.  AcTiosf  IN  National  CotnRTS. 

Bu))division  1  of  section  64  of  said  Code,  when  applied  to  actions  in  the  na- 
tional courts,  must  be  construed  as  if  the  word  "county"  read  "district" 

3.  Cohforation— Seuvick  of  Summons  on. 

In  an  action  against  a  corporation  in  the  United  States  circuit  court  for  the 
district  of  Oregon,  if  the  summons  is  served  under  said  subdivision  1  of  section 
64,  on  any  agent  of  the  defendant  other  than  its  president,  secretary,  cashier 
or  managing  agent,  unless  it  appears  that  the  cause  of  action  arose  in  the  dis- 
trict, such  service  is  illegal,  and  will  be  set  aside  on  the  application  of  the  de- 
fendant. 

4.  Cause  op  Action — When  and  Whebb  it  AnisEs. 

A  cause  of  action  given  by  statute  to  an  administrator  to  recover  damages 
for  the  death  of  his  intestate  arises  out  of  such  death,  and  where  it  occurred; 
and  not  the  appointment  of  the  administrator  or  the  place  where  it  was  made. 
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Action  for  Injury  to  the  Person.  Motion  to  set  aside  the  seivioe 
of  a  Bammons. 

John  H.  Woodward,  for  Lang  Gbnng. 

O,  P.  Maaon,  for  Bachanan. 

Cyrus  A .  Dolph,  for  defendant. 

Deadt,  J.  These  actions  are  each  brought  to  recover  damages  for 
an  injury  to  the  i>erson,  caused  by  the  negligence  and  misconduct  of 
the  defendant.  In  Lnng  Chung's  case  it  appears  from  the  complaint 
that  on  June  21,  1883,  Lung  Ban  was  at  work  on  the  grade  of  de- 
fendant's raihroad,  in  Montana,  about  10  miles  to  the  westward  of 
Herron's  Siding,  when  he  was  killed  by  the  wrecking  of  a  train  on 
which  he  was  being  carried  from  the  place  where  he  was  working  to 
the  camp  of  the  contractors.  On  Chung  Wa  Company,  under  whom  he 
was  employed;  and  that  on  November  28,  1883,  the  county  court  of 
Multnomah  county,  Oregon,  granted  letters  of  administration  upon 
the  estate  of  the  deceased  to  the  plaintiff,  who  is  a  citizen  of  China. 
In  Buchanan's  case  it  appears  .that  the  plaintiff  is  a  citizen  of  Ne> 
vada,  and  that  on  February  IS,  1883,  he  was  at  work  for  the  defend- 
ant as  a  carpenter,  repairing  bridges,  on  the  line  of  its  road  in  Wash- 
ington  territory,  when,  by  the  falling  of  timbers  from  a  platform  car, 
he  had  his  arm  and  wrist  broken,  and  was  otherwise  injured.  In 
each  case  it  appears  that  the  defendant  is  a  corporation  formed  under 
a  law  of  the  United  States ;  and  in  Buchanan's  case  it  also  appears 
that  its  principal  place  of  business  is  at  New  York ;  while  in  Lung 
Chung's  case  it  is  also  alleged  that  the  defendant  was  so  organized 
for  the  purpose  of  constructing  and  operating  a  railway  from  Minne- 
sota to  Oregon  and  Washington  territory;  of  all  which,  except  the 
place  of  business,  the  court  takes  judicial  notice.  A  summons  was 
duly  issued  in  each  case,  and  from  the  return  of  the  marshal  thereon 
it  appears  that  not  being  able  to  find  the  president,  secretary,  cashier, 
or  managing  agent  of  the  defendant  in  this  district,  he  served  the 
summons  on  Homer  D.  Sanborn,  "the  purchasing  agent"  of  the  de- 
fendant herein.  The  defendant  now  moves  to  set  aside  the  service 
of  the  summons  in  each  case,  having  given  the  plaintiffs  written  no- 
tice of  its  appearance  for  that  purpose;  and  by  consent  of  parties  the 
motions  are  heard  together. 

k.iii,Jir8t,  the  counsel  for  the  plaintiff  in  Buchanan's  case  insists 
that  the  defendant  cannot  appear  for  this  purpose  only — that  it  must 
either  appear  fully  and  without  reserve  or  not  at  all,  citing  sections  61 
and  520  of  the  Oregon  Code  of  Civil  Proc.  By  the  first  of  these  sections 
it  is  provided,  in  effect,  that  a  voluntary  appearance  of  the  defend- 
ant shall,  for  the  purpose  of  giving  the  court  jurisdiction,  be  equiva- 
lent to  a  personal  service  of  the  summons;"  while  the  latter  declares 
that  "a  defendant  appears  in  an  action  or  suit  when  he  answers,  de- 
murs, or  gives  the  plaintiff  written  notice  of  his  appearance;  and 
until  he  does  so  appear  he  shall  not  be  heard  in  such  action  or  suit, 
or  in  any  proceeding  pertaining  thereto,  except  the  giving  of  the  on- 
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dertakinKB  allowed  to  the  defendant  in  the  proviaional  remedies  of 
arrest,  attachment,  and  the  delivery  of  personal  property."  Section 
61  contemplates,  of  course,  a  full  and  unqualified  appearance,  and 
declares  the  effect  of  it  on  the  jurisdiction  of  the  court;  but  it  has  no 
bearing  on  the  question  Whether  a  defendant  has  a  right  to  make  a 
qualified  appearance  for  a  special  purpose,  as  to  set  aside  an  attach- 
ment or  the  service  of  a  summons.  So,  an  appearance  under  said 
section  620,  by  delivering  a  demurrer  or  answer  to  the  complaint,  is 
.in  the  nature  of  things  an  unqualified  appearance.  There  is  only  one 
other  way  for  a  defendant  to  appear,  and  that  is  by  giving  the  plain* 
tiff  written  notice  thereof.  And  the  question  is,  can  that  appearance 
be  something  short  of  a  general  appearance  and  for  a  particular  pur- 
pose ?  There  is  nothing  in  the  Code  to  the  contrary.  The  statute 
says  the  defendant  may  appear  by  a  written  notice.  This  does  not 
necessarily  imply  a  full  appearance  or  exclude  a  qualified  one.  If 
the  defendant  desires,  in  the  language  of  the  statute,  to  appear,  not 
to  the  action,  but  in  a  "proceeding  pertaining  thereto,"  why  may  he 
not,  and  what  is  there  in  section  620,  or  the  nature  of  the  proceeding, 
to  prevent  it  ?  The  right  to  appear  specially  and  more  to  set  aside 
the  service  of  a  summons  is  one  thing,  and  the  allowance  of  the 
motion  \iB  another.  When  the  summons  or  the  service  thereof  is 
merely  defective  or  wanting  in  some  matter  of  form  or  method  which 
does  not  affect  the  substantial  rights  of  the  defendant,  iihe  motion  to 
set  aside  will  be  disallowed,  or  a  counter  motion  allowed  to  amend. 
But  where  the  service  is  unlawful,  and  cannot  give  the  court  juris- 
diction of  the  defendant,  it  ought  to  be  set  aside  or  quashed,  and,  un- 
less the  party  upon  whom  it  is  made  is  allowed  to  appear  for  that 
purpose,  he  must  run  the  risk  of  having  a  judgment  given  against 
him  for  want  of  an  answer,  in  a  case  where  it  may  be  there  is  no 
appeal,  and,  if  there  was,  the  illegality  of  the  service  ia  not  apparent 
on  the  face  of  the  record. 

In  Lyman  v.  MUton,  44  Gal.  636,  and  Kent  v.  West,  60  Gal.  185, 
it  was  held  in  the  one  case  that  a  party  was  entitled  to  appear  spe- 
cially and  move  to  set  aside  the  service  of  an  illegal  summons,  and,  in 
the  other,  to  set  aside  the  illegal  service  of  a  legal  summons;  and 
further,  that  the  wrongful  denial  of  such  motion  was  an  error  that 
was  not  waived  by  the  defendant's  subsequent  appearance  and  trial 
of  the  case. 

To  the  same  effect  is  the  case  of  Harkness  v.  Hyde,  98  U.  S.  476, 
in  which  it  was  held  that  the  service  of  a  summons  from  a  district 
court  in  Idaho,  upon  a  defendant  while  on  an  Indian  reservation, 
from  which  the  jurisdiction  of  the  court  was  by  law  excluded,  was 
unlawful,  and  that  the  defendant  was  entitled  to  appear  specially,  to 
have  such  illegal  service  set  aside;  and  further  that  the  error  com- 
mitted in  denying  the  motion  to  set  aside  was  not  waived  by  the  de- 
fendant's subsequent  appearance  and  submission  to  a  trial  of  the 
cause. 
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The  eases  ander  consideration  are  vitbin  the  rolings  made  in  these 
cases,  and  I  see  nothing  in  the  Code  to  take  them  out  of  it.  Nothing 
less  than  the  express  language  of  a  statute  or  the  necessary  implica- 
tion therefrom  would  be  construed  by  any  court  of  justice  as  forbid- 
ding  or  preventing  a  'party  to  appear  in  an  action  for  the  purpose  of 
having  the  serTice  of  a  summons  set  aside,  on  the  ground  that  it  was 
illegally  served  upon  him, — ^not  in  manner,  but  in  substance, — and 
nnder  such  circumstances  as  not  to  give  the  court  any  jurisdiction  of 
his  person,  or  authority  to  proceed  to  judgment  against  him. 

By  the  act  of  1875  (18  St.  470)  it  is  provided  that  no  civil  suit 
shall  be  brought  before  any  eironit  court  against  any  person,  by  any 
original  process  or  proceeding,  in  any  other  district  than  that  whereof 
he  is  an  inhabitant,  or  in  which  he  shall  be  found  at  the  time  of 
serving  such  process  or  commencing  such  proceeding,"  saving  certain 
exceptions  not  now  material.  Whether  the  defendant  is  an  "inhab- 
itant" of  this  district,  within  the  meaning  of  this  act,  need  npt  nOw 
be  considered.  If  it  is  such  an  inhabitant  it  cannot  be  brought  be- 
fore this  court  as  a  defendant  in  this  action  unless  by  the  due  service 
of  a  summons  upon  it;  nor  can  it  be  "found"  here  for  such  purpose, 
only  so  far  as  it  can  be  so  served  here.  And  in  either  case  we  must 
look  to  the  local  law  prescribing  the  method  of  serving  a  summons 
on  a  corporation  to  ascertain  what  constitutes  such  service  and  the 
effect  of  it.  The  defendant,  being  a  mere  legal  entity,  cannot  be  di- 
rectly served  with  process.  From  the  nature  of  the  case  the  service 
must  be  a  substituted  one.  Generally,  it  is  made  upon  some  natural 
person  for  it.  This  person  is  usually  designated  by  the  local  law, 
upon  the  theory  that  his  relation  to  the  corporation  is  such  that  no- 
tice to  him  will  result  in  notice  to  it. 

By  section  54  of  the  Code  of  Civil  Procedure,  as  amended  in  1876, 
(Sess.  Laws,  37,)  it  is  provided  that  in  case  of  an  action  against  a 
private  corporation  the  summons  shall  be  served  on  "the  president 
or  other  head  of  the  corporation,  secretary,  cashier,  or  managing 
agent,"  or  in  case  none  of  these  ofiBcers  "shall  reside  or  have  an  of- 
fice in  the  county  where  the  cause  of  action  arose,  then  on  any  clerk 
or  agent  of  such  corporation  who  may  reside  or  be  found  in  the 
county;  or  if  no  such  officer  be  found,  then  by  leaving  a  copy  thereof 
at  the  residence  or  usual  place  ot  abode  of  such  clerk  or  agent."  Al- 
lowing that  the  practice  in  this  court,  in  this  respect,  must  conform 
"as  near  as  may  be"  to  the  directions  of  this  section,  as  provided  by 
'section  914  of  the  Revised  Statutes,  still  the  word  "county,"  as  used 
therein,  must  in  this  court  be  understood  to  mean  the  "district"  or 
territorial  limit  of  the  court's  jurisdiction.  The  defendant,  although 
an  inhabitant  of  this  district,  cannot  be  brought  before  this  court  in 
a  civil  action,  unless  it  is  served  with  a  summons  in  the  mode  pre- 
scril)ed  in  this  section.  If  the  action  is  transitory  in  its  character, 
and  service  of  the  summons  is  made  within  the  district  on  the  presi- 
dent, secretary,  cashier,  or  managing  agent  of  the  defendant,  the 
v.l9,no.4— 17 
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court  acquires  jurisdiction  without  reference  to  where  the  cause  of  ac- 
tion arose.  Bat  if  neither  of  them  can  be  so  served,  the  action  can- 
not be  maintained  in  the  district  unless  the  cause  of  action  arose 
therein.  For  the  statute,  in  giving  a  plaintiff  the  right  to  serve  a 
summons  against  a  corporation  upon  an;  inferior  agent  or  clerk 
thereof,  where  the  superior  ones  cannot  be  found  in  the  district,  lim- 
its the  same  to  cases  where  the  cause  of  action  arose  in  the  district. 
Now,  in  each  of  these  cases  the  cause  of  action  arose  without  the  dis- 
trict, and  therefore  the  service  of  the  summons  thereon  upon  an  agent 
of  the  corporation  who  does  not  appear  to  be  its  "managing"  one,  or 
its  secretary,  cashier,  or  president,  is  unauthorized  and  illegal.  The 
illegality  arises,  not  from  a  defect  in  form  or  method,  but  in  sub- 
stance, and  is  therefore  incurable.  In  effect,  the  law  does  not,  under 
these  circumstances,  permit  the  defendant  to  be  brought  before  this 
court  in  civil  action  without  its  consent  upon  a  cause  of  action  that 
arose  without  the  district. 

The  suggestion  of  counsel  for  the  plaintiff,  in  Lung  Chung's  case, 
that  the  cause  of  action  ought  to  be  considered  as  having  arisen 
within  the  district  because  the  plaintiff's  letters  of  administration 
were  granted  here,  is  ingenious,  but  not  sound.  On  the  contrary,  the 
cause  of  action  arose  in  Montana  on  the  death  of  the  deceased, — the 
law  of  that  territory  giving  an  action  to  his  heirs  or  personal  repre- 
sentatives for  damages  on  that  account.  The  plaintiff's  right  to  sue 
on  this  cause  of  action  may  be  said  to  have  originated  here,  but  the 
grant  of  administration  to  him  did  not  create  or  originate  the  cause 
of  action,  though  it  gave  him  a  certain  control  over  it.    * 

The  motions  are  allowed,  and  the  service  set  aside.. 


Child  v.  Boston  &  Fairhaven  Ibon  Works. 

(Circuit  Court,  D.  MassachuietU.    January  2.1, 1884.) 

1.  Patents  fob  Inventions — Infringement— Second  Action  fok  Daxaou  fob 

Same  Act. 

A  party  who  has  elected  to  take  judgment  for  his  profits,  which  judgment 
has  not  been  reversed,  cannot  prosecute  a  second  action  for  other  damages  aris- 
ing out  of  the  same  acts  of  infringement. 

2.  ISaue — Damaoes  for  a  Single  Wkono. 

For  a  single  wrong,  the  damages  for  which  are  capable  of  ascertainment,  and 
whicli  is  not  in  the  nature  of  a  continuing  nuisance  or  trespass,  only  one  actioa 
will  lie,  and  the  damages  must  be  assessed  once  for  all 

At  Law. 

E.  P.  Brown  and  C.  E.  Washburn,  for  plaintiff. 
Cautten  Browne,  for  defendant. 

Lowell,  J.    The  parties  have  agreed  that  if,  npon  the  facts' sub- 
mitted, the  action  can  be  farther  maintained,  it  shall  stand  for  trial  ; 
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if  not,  a  verdict  shall  be  entered  for  the  defendant.  It  is  an  action  at 
law  for  infringement  of  two  claims  of  a  patent  owned  by  the  plaintiff, 
After  it  was  begun  the  plaintiff  filed  his  bill  on  the  equity  side  of  the 
court  for  precisely  the  same  infringement,  which  consisted  of  making 
and  selling  certain  printing  presses,  and  Judge  Sbepusy,  after  a  full 
hearing,  entered  an  interlocutory  deoree  for  an  injunction,  and  an 
account  of  the  profits  and  damages.  Child  t.  Bo$ton  A  Fairhaven 
Iron  Works,  1  Holmes,  303.  The  master  reported  that  the  plaintiff 
had  not  claimed  damages  as  such,  and  that  he  was  entitled  to  re- 
cover $5,640.26,  as  profits.  No  claim  was  made  before  the  court 
or  the  master  under  the  second  claim  of  the  patent,  and  it  was  not 
passed  upon,  though  the  bill  was  broad  enough  to  include  it.  A  final 
decree  was  entered  for  the  sum  found  by  the  master,  but  it  has  not 
been  satisfied.  The  suit  in  equity  was  begun  after  the  statute  of  1870 
had  given  the  owners  of  a  patent  the  right  to  recover  damages  as  well 
as  profits,  in  equity;  and,  under  the  prayer  for  general  relief,  the 
plaintiff  might  have  had  his  damages  assessed,  as  the  interlocutory 
decree  itself  provides.  Both  suits,  therefore,  were  for  precisely  the 
same  cause  of  action;  and  though  the  remedy  in  equity  was  more 
complete,  it  was  a  concurrent  remedy  with  this  action,  and  has  now 
passed  into  judgment.  If  the  plaintiff  had  found  that  bis  damages 
exceeded  the  defendant's  profits,  he  might  have  had  the  larger  sum 
assessed.     BirdsM  v.  Coolidge,  d3  U.  S.  64. 

The  principle  of  law  relied  on  by  the  defendant,  applies  to  the 
damages  for  the  second  claim',  as  well  as  damages  generally.  It  is 
that  the  same  defendant  shall  not  be  twice  vexed  by  the  same  plain- 
tiff for  a  single  wrong,  any  more  than  for  a  single  contract.  "Sup- 
pose," said  the  court,  in  Farrington  v.  Payne,  15  Johns.  432,  433,  "a 
trespass,  or  a  conversion  of  a  thousand  barrels  of  flour,  would  it  not 
be  outrageons  to  allow  a  separate  action  for  each  barrel  ?"  So  far  as 
I  have  been  informed  by.  the  able  arguments,  or  have  discovered  by 
my  own  examination,  the  authorities  agree  entirely,  to  this  extent, 
at  least,  that  for  a  single  wrong,  the  damages  for  which  are  capable 
of  ascertainment,  and  which  is  not  in  the  nature  of  a  continuing  nui- 
sance or  trespass,  only  one  action  will  lie,  and  the  damages  must  be 
assessed  once  for  all.  The  doctrine  has  sometimes  operated  harshly 
for  plaintiffs,  whose  damages  proved  to  be  greater  than  they  were  ex- 
pected to  be.  Here,  however,  the  infringement  consisted  in  making 
and  selling  certain  machines,  identical  in  the  two  cases,  and  not  for 
their  continued  use;  and  there  is  no  possible  element  of  prospective 
or  uncertain  damage.  See  Bennett  v.  Hood,  1  Allen,  47;  Trask  v. 
Hartford  d  N.  H.  R.  Co.  2  Allen,  331;  Goodrich  v.  Yule,  8  Allen, 
454;  Fowle  v.  New  Haven  d  N.  Co.  107  Mass.  352;  FoUom  v.  Clem- 
ence,  119  Mass.  473;  McCaffrey  v.  CarUr,  125  Mass.  330;  AdmW  of 
Whitney  v.  Clarendon,  18  Vt.  252;  GreaX  Laxey  Mining  Co,  v.  CUxgue, 
4  App.  Cas.  115. 

In  giving  tbe'opinion  of  the  supreme  court,  that  an  unsatisfied 
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judfirm^Qt  against  one  wrong-door  does  not  bar  an  action  against  oth- 
ers who.  are  jointly  and  severally  liable.  Miller,  J.,  is  careful  to  dis- 
tinguish the  case  from  that  of  a  second  action  against  the  same  de- 
fendant.    Lovejoy  v.  Murray,  3  Wall.  1,  16. 

The  plaintiS  having  elected  to  take  judgment  for  his  profits  for  the 
precise  infringement  which  is  the  subject  of  this  action,  which  judg- 
ment has  not  been  reversed,  he  cannot  now  prosecute  his  action  for 
other  damages  arising  out  of  the  same  acts  of  infringement;  and,  in 
accordance  with  the  stipulation,  there  mast  be  a  verdict  for  the  de- 
fendant. 


NicoDEHUS  and  another  v.  Fbazibb. 

{Oirenit  Oourt,  D.  Maryland.    January  24,  1884) 

Patents  for  Inventions — Combination  Void  for  Wast  of  Patkntabimtt. 
Patent  No.  ^41,405,  granted  December  27,  1881,  to  Nicodemus  «fc  Weeks,  for 
improvement  in  apparatus  for  processing  canned  goods,  hdd  to  be  •  combina- 
tion of  old  elements,  void  for  want  of  patentability. 

In  Equity. 

Sebastian  Brown,  for  complainants. 

John  H.  Barnes,  for  defendant.- 
.  MoBRis,  J.  Bill  of  complaint  for  infringement  of  patent  No. 
241,405,  granted  to  complainants  December  27, 1881.  Complainants' 
patent  is  for  an  improvement  in  an  apparatus  for  processing  canned 
goods.  To  enable  the  goods,  after  being  put  in  hermetically-sealed 
cans,  to  be  subjected  to  a  higher  degree  of  heat  than  212  degrees 
Fahrenheit,  the  complainant  provides  a  vessel,  or  kettle,  with  a 
steam-tight  cover  in  which  the  cans  may  be  placed,  and  the  steam 
admitted  until  the  temperature  is  raised  to  the  required  degree.  The 
cans  being  subjected  while  in  the  steam-tight  vessel  to  the  pressure  of 
the  confined  steam  are  not  liable  to  be  burst  by  the  explosive  pressure 
generated  within  them.  The  steam-tight  processing  vessel  is  sub- 
stantially the  same  contrivance  described  and  claimed  in  patent  No. 
149,256,  granted  to  Andrew  K.  Shriver  March  31,  1874.  Shriver's 
contrivance  is  not  claimed  by  him  in  his  patent  in  combination  with 
any  boiler  or  steam  generator,  but  simply  as  a  steam-tight  process- 
ing vessel,  to  be  supplied  with  steam  from  any  convenient  steam  gen- 
erator. 

The  complainant  in  his  patent  claims  this  steam-tight  vessel  in 
combination  with  an  ordinary  tubular  boiler,  and  it  is  described  and 
shown  as  placed  upon  the  boiler  with  the  bottom  extending  down- 
ward a  little  distance  into  the  boiler  itself.  The  first  claim  is  for  the 
combination  of  the  vessel  and  the  boiler,  the  vessel  mounted  upon 
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the  boiler  and  communieating  with  the  steam  drum.  The  second 
claim  is  for  the  combination  of  the  vessel  and  boiler,  with  the  vessel 
resting  upon  and  partially  within  the  boiler.  The  third  claim  is  for 
the  combination  of  the  same  elements  in  connection  with  a  removable 
lid  for  the  kettle,  a  clamp  to  fasten  it,  a  gage  cook  and  pipe,  all  of 
them  well  known  appliances  used  in  connection  with  boilers  and  ves- 
sels in  which  steam  is  confined.  It  is  qnite  evident,  I  think,  that 
there  is  nothing  new  in  the  processing  kettle,  and  nothing  new  in  the 
tubular  boiler,  and  nothing  of  invention  in  the  mechanical  construc- 
tion by  which  the  complainants  unite  the  two  together.  The  only 
question  then  is,  are  the  two  when  brought  together  a  patentable 
combination  ?  Do  the  two  as  combined  by  complainants  contribute 
to  a  new  mode  of  operation  or  produce  any  new  and  common  result  ? 
I  do  not  see  how  it  can  be  so  contended.  The  boiler,  just  as  before, 
produces  the  steam,  and  just  as  before  it  is  conveyed  by  a  pipe  into 
the  processing  vessel,  and  being  there  confined  it  acts  upon  the  cans 
just  as  before,  producing  the  same  results  by  precisely  the  same, 
operation. 

The  complainant  claims  that  his  contrivance  has  for  its  object  to 
economize  steam,  to  faciliate  the  removal  of  the  cans,  and  to  increase 
generally  the  efficiency  of  the  apparatus.  It  may  be  that  by  placing 
the  kettle'  npon  and  partly  within  the  boiler  he  has  accomplished 
these  objects,  but  it  seems  to  me  that  what  he  has  done  are  mere  de- 
tails of  construction,  ^nd  do  not  approach  invention.  In  Atlantic 
Works  V.  Brady,  107  U.  S.  200,  [8.  C.  2  Sup.  Ct.  Eep.  225,]  the 
supreme  court  b^s  declared  very  plainly  that  it  is  not  the  design  of 
the  patent  laws  to  grant  a  monopoly  of  the  improvements  and  adap- 
tations which  in  the  progress  of  manufactures  from  time  to  time  would 
occur  as  the  demand  for  them  arises  to  any  skilled  mechanic  or  oper- 
ator. If,  for  the  use  of  any  class  of  persons  engaged  in  puttiug  up 
canned  goods,  it  is  more  convenient  and  economical  to  have  the  steam 
processing  kettle  placed  on  and  sunk  partly  into  the  boiler  which  gen- 
erates the  steam,  instead  of  placed  alongside  of  it,  it  was  an  arrange- 
ment the  virtues  of  which  could  not  perhaps  be  ascertained  except  by 
experiment,  hut  I  cannot  see  that  it  required  invention  to  suggest  it, 
or  that  when  so  arranged  it  is  a  patentable  combination  of  the  boiler 
and  the  kettle. 

The  complainant  contends  that  this  defense  should  not  be  consid- 
ered by  the  court,  because  it  is  not  set  up  by  the  respondent  in  his 
answer,  but  that  the  defense  disclosed  by  the  answer,  and  to  support 
which  the  testimony  by  respondent  was  pertinent,  was  that  the  re- 
spondent and  not  the  complainants  was  the  real  inventor  of  the  pat- 
ented combination,  and  that  the  complainants  by  fraud  had  procured 
the  patent  to  be  granted  to  them.  Bespondent  in  his  answer  "denies 
that  the  complainants  were  the  first  inventors  of  the  invention  pat- 
ented to  them  as  alleged,  bat  that  this  respondent  is  the  true,  first. 
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and  original  inventor  of  the  said  device,  or  so  much  thereof  as  is  pat- 
entable."    The  answer  also  contains  this  statement : 

"Fourth,  this  respondent  charges  that  said  complainants  are  not  the  oilg- 
inal  and  first  inventors  of  the  processing  apparatus  patented  as  aforesaid  by 
them,  but  charges  that  the  same  was  well  known  and  publicly  exhibited  iiy 
said  Frazier  (the  respondent)  in  Baltimore  city,  Maryland,  132  Thames  street, 
before  the  date  of  complainants'  alleged  invention  or  discovery  of  the  same, 
which  is  hut  an  aggregation  of  old  and  well-knovm  devices,  and  producing  no 
new  and  us^ul  result,  and  that  the  following  pei°sons  of  Baltimore  city  had, 
knowledge  of  the  existence  of  the  said  invention  in  said  city,  and  will  testify 
in  behalf  of  respondent,  to-wit,  etc.: 

"Fifth,  and  this  respondent  charges  that  the  complainants,  well  knowing 
this  respondent  to  be  the  true,  just,  and  original  inventor  of  said  device, 
sought  to  deprive  him  of  the  just  fruits  of  his  invention,  and  did,  surrepti- 
tiously and  fraudulently,  obtain  from  respondent  a  knowledge  of  said  inven- 
tion, and  secretly,  and  without  the  knowledge  or  consent  of  this  respondent, 
obtain  a  patent  therefor  by  falsely  and  deceitfully  representing  themselves  to 
be  the  first  inventors  thereof.  And  this  respondent  charges  that  as  soon  as 
lie  was  advised  of  the  issuing  of  said  patent  Xo.  251,456  to  complainants  be 
proceeded  to  the  city  of  Washington  and  instituted  at  the  United  States  pat- 
ent-office proceedings  in  intei'ference,  and  accordingly  interference  was  de- 
clared, under  which  the  questions  of  priority  of  Invention  will  be  adjudicated 
and  determined." 

The  answer,  it  will  be  seen,  claims  that  the  respondent  is  entitled 
to  a  patent,  and  is  striving  to  obtain  a  patent,  for  the  very  thing  pat- 
ented to  the  complainants ;  and  although,  in  a  parenthetical  and  in- 
direct fashion,  the  respondent  does  intimate  .that  the  alleged  inven- 
tion is  but  an  aggregation  of  old  and  well-known  devices,  producing 
no  new  results,  the  substantial  defense  in  the  answer,  and  at- 
tempted to  be  established  by  respondent's  proof,  is  that  the  invention 
and  the  patent  of  right  belong  to  him,  and  that  the  complainant  stole 
it  from  him.  Indeed,  the  copy  of  the  Shriver  patent  was  not  put  in 
evidence  by  respondent  until  the  very  last  sittings  for  taking  testi- 
mony, and  more  than  a  year  after  the  first  testimony  was  taken.  I 
think,  however,  that  thip  is  a  case  in  which  the  want  of  patentability  is 
clear,  and  that,  as  ruled  by  the  supreme  court  in  Slaicson  v.  Orand  Street 
R.  Co.  107  U.  8.  652,  [S.  0.  2  Sup.  Ct.  Rep.  663,]  the  court  may,  tua 
sponte,  without  looking  into  the  answer,  dismiss  the  bill  oh  that  ground, 
and  that  it  cannot  be  the  duty  of  the  court  to  render  a  money  decree 
for  the  infringement  of  a  void  patent,  even  though  that  defense  is  not 
properiy  made  by  the  respondent.  In  the  case  before  the  supreme 
court  they  held  that  a  mere  inspection  of  the  Slawson  patent'showed 
it  to  be  void  on  its  face.  It  may  be  that  such  an  inspection  merely  of 
complainant's  patent  would  not  show  it  to  be  void  on  its  face ;  but  read- 
ing it,  as  it  is  proper  it  should  be  read,  with  some  knowledge  of  the 
state  of  the  art,  and  particularly  with  a  knowledge  of  the  contriv- 
ances made  known  to  the  public  by  Shriver's  patent  nearly  eight 
years  prior  to  complainant's  patent,  it  then  becomes  evident  that 
there  is  nothing  new  in  any  of  the  elements  of  the  combination,  and, 
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indeed,  it  is  not  claimed  in  the  patent  that  there  is,  and  it  is  plain 
on  the  face  of  the  patent  that,  as  a  combinfttion  of  old  elements, 
there  is  nothing  patentable  in  the  combination.  ■ 
Bill  dismissed,  without  costs. 


McAbthub  v.  Bbookltn  Bailwat  Sdpplt  Co.  and  others, 

(Circuit  Court,  S.  D.  New  York.    January  2, 1884.) 

Patents — Validity  of  Reissued  Lktters,  No.  2,568. 

Ueissued  letters  patent  No.  2,5K8,^granted  upon  the  surrendor  of  original  let- 
ters patent  No.  59,733,  for  an  improved  broom,  ware  yropetiy  reissued.  The 
invention  therein  described  is  the  same  as  that  described  in  the  original  let- 
ters, and  if  the  claim  is  enlarged  the  reissue  was, nevertheless,  proper  in  the  ab- 
sence of  intervening  riglits. 

In  Equity. 

Eugene  X.  Elliot,  for  orator. 

//.  D.  Donnelly,  for  defendants. 

Wheeleb,  J.  The  right  to  a  decree  in  this  cause  depends  upon 
the  validity  of  reissued  letters  patent  No.  2,598,  dated  May  14,  1867, 
granted  to  William  H.  Gory,  assignee  of  Thomas  Wright,  upon  the 
surrender  of  original  letters  patent  No.  59,733,  dated  November  13, 
1866,  for  an  improved  broom.  The  questions  made  are  as  to  novelty; 
and  the  propriety  of  the  reissue.  The  broom  is  for  out-door  work, 
and  made  by  doubling  small  bundles  of  splints  for  the  brush  in  the 
middle  and  inserting  the  ends  through  pairs  of  holes  in  a  wooden 
head,  astride  the  wood  between  the  holes,  by  which  and  by  a  back  of 
wood,  with  a  groove  for  the  loop  in  one  or  the  other,  they  are  held  in 
place.  Brushes  made  of  looped  bristles  ('rawn  through  single  holes 
and  held  in  place  by  wires  through  the  loops,  and  by  grooved  backs, 
and  other  similar  devices,  and  patents  for  similar  devices,  had  existed 
before,  but  no  broom  with  a  head  like  this  had  been  known  or  used 
before.  The  original  patent  showed  a  double  socket  for  a  handle  to 
be  inserted  on  either  side  to  secure  even  wear,  and  described  only 
metallic  splints,  and  the  claim  was  for  simply  a  wire  broom  made 
substantially  in  the  manner  set  forth.  The  reissue  describes  metallic 
or  other  suitable  splints,  and  the  claim  is  for  such  splints  inserted  in 
bnndles  through  apertures  formed  in  pairs,  in  the  base  plate  of  the 
broom,  by  looping  them  as  described,  said  apertures  being  connected 
by  a  groove  or  recess  to  accomodate  the  loop  and  the  latter  held  to 
its  place  by  a  back  or  upper  plate  substantially  as  shown  and  de- 
scribed. The  substitution  of  other  suitable  splints  for  wires  would 
occur  to  any  mechanic  with  skill  for  making  the  brooms,  and  required 
no  invention.  There  is  nothing  described  as  invented  in  the  reissue 
that  was  not  in  the  orignal>  and  therefore  the  invention  described  iu 
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the  reissne  is  the  same  as  that  described  in  the  original.  The  claim 
in  the  original  covered  the  broom  merely.  If  that  would  include  the 
handle  and  sockets  for  it,  or  the  sockets,  the  reissue  is  for  less,  for  it 
does  not  include  either.  It  is  merely  for  the  splints  so  inserted  in 
the  head  and  fastened,  making  a  broom.  If  the  claim  is  really  en- 
larged, as  the  reissue  was  taken  out  so  promptly,  and  the  invention 
is  the  same,  and  no  rights  of  others  are  shown  to  have  intervened, 
the  reissue  would  seem  to  be  proper.  HarUkorn  v.  Eagle  Shade  Roller 
Co.  18  Fed.  Bep.  90.  But  as  the  head  was  new,  and  included  in 
the  claim  of  the  original,  that  could  not  be  taken  without  infringe- 
ment by  the  use  of  equivalents  for  the  wires  of  the  original,  and  there- 
fore the  claim  may  not  be  really  enlarged  at  all.  In  this  view  the 
orator  seems  to  be  entitled  to  the  usual  decree  against  infringement. 
Let  a  decree  for  the  orator  be  entered  according  to  the  prayer  of 
the  bin,  with  costs. 


The  Taues  F.  Donaldson. 
(DiUriet  Oouri,  B.  D.  Michigan.    July  9, 1883.) 

L  TowAOB— Choice  of  Route— Disobetion  op  Master. 

Where  the  propriety  of  the  general  course  to  he  taken  by  a  tow  from  one 
port  to  another  depends  largely  upon  the  season  of  the  year,  the  state  of  the 
weather,  the  velocity  of  the  wind,  the  probability  of  a  storm,  and  the  proxim- 
'  ity  of  harbors  of  refuge,  the  choice  of  a  route  is  usually  within  the  discretion 
of  the  master  of  the  tug;  and  if  he  has  exercised  reasonable  judgment  and  skill 
in  his  selection  he  will  not  be  held  in  fault,  though  the  court  may  be  of  opin- 
ion that  the  disaster  which  followed  would  not  luve  occurred  if  he  had  taken 
another  route. 
2.  Same — KsFasAi.  to  Cross  Lake— tiTORH. 

A  like  rule  obtains  with  reference  to  the  conduct  of  the  master  in  refuung 
to  cross  the  lake  or  turn  back  to  the  port  of  departure  in  face  of  a  storm. 
S.  Same — Intoxicatton  of  Masteb. 

The  intoxication  of  a  master  iipon  duty  ought  not  to  be  inferred  from 
alight  circumstances  equally  consistent  with  a  different  theory,  or  from  the 
equivocal  testimony  of  one  or  two  dissatisfied  seamen,  when  flatly  contradicted 
by  the  remainder  of  the  crew. 
4.  Same— Abandonmeot-  of  Tow— Geheral  Avebaob. 

The  abandonment  and  ultimate  loss  of  a  tow  of  barges  to  save  the  tug  from 
destruction,  and  the  subsequent  arrival  of  the  tug  in  a  port  of  safety,  does  not 
vest  in  the  owners  of  the  barges  a  claim  against  the  tug  for  contribution  in 
general  average. 

In  Admiralty. 

These  were  consolidated  libels  against  the  propeller  James  P.  Don- 
aldson, to  recover  for  the  abandonment  and  subsequent  stranding  and 
loss  of  the  barges  Eldorado  and  George  W.  Wesley,  some  three  or 
four  miles  below  Erie,  Pennsylvania,  upon  the  evenmg  of  November 
20,  1880.  The  conceded  facts  were  substantially  as  follows :  That 
the  barges  in  question,  together  with  the  barge  Bay  City,  left  Buffalo 
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in  tow  of  the  Dbnaldaon  about  9  p.  m.  of  November  19th,  bound  for 
Bay  City,  Michigan.  None  of  the  tow  were  laden  except  the  Bay 
City,  which  carried  a  small  cargo  of  coal.  There  was  a  light  breeze 
from  the  S.  E.,  which  changed  about  3  in  the  morning  to  the  south- 
ward and  westward,  and  became  somewhat  fresher.  It  continued  S. 
W.  and  S.  S.  W.  daring  the  entire  day,  with  indications  of  veering  still 
further  to  the  westward,  and  by  evening  was  blowing  a  gale  from  S. 
S.  W.  On  leaving  Buffalo,  the  propeller  took  a  S.  W.  course,  in 
order  to  obtain  the  advantage  of  smoother  water  oS  the  S.  shore, 
and  kept  substantially  the  same  course  until  about  dark,  when  the 
lights  of  Erie  harbor  were  made,  eight  or  ten  miles  distant.  The 
progrlBSS  of  the  tow  during  the  whole  day  had  been  very  slow,  not  ex- 
ceeding two  and  one-half  miles  per  hour,  and  for  some  time  prior  to 
the  abandonment  the  propeller  could  do  little  more  than  to  keep  her 
tow  headed  to  the  sea.  About  8  or  8 :  80  o'clock,  the  wind,  which 
had  been  blowing  hard  from  8.  S.  W.  by  8.,  suddenly  veered  into  a  N. 
W.  or  W.  N.  W.  squall  of  great  violence,  accompanied  by  gusts  of 
snow,  striking  the  Donaldson  on  her  starboard  bow,  and  forcing  her 
head  around  toward  the  shore  so  far  that  she  was  heading  nearly  3. 
|-  E.  during  its  continuance.  This  squall  lasted  from  six  to  ten  min- 
utes. During  its  continuance  the  Donaldson  and  her  tow,  with 
wheel  hard-a-port,  drifted  helplessly  before  its  fury,  until,  according 
to  the  theory  of  the  propeller's  crew,  they  had  come  within  about 
three-quarters  of  a  mile  of  the  shore,  when  the  squall  ceased  as  sud- 
denly as  it  had  arisen,  and  the  wind  dropped  back  instantly  to  S.  W. 
by  8.,  and  so  continued  for  20  or  80  minutes.  About  9  o'clock  a 
second  squall  struck  the  tow,  even  harder  than  the  first.  The  pro- 
peller immediately  put  her  wheel  hacd-a-port,  but  without  effect. 
She  continued  to  swing  off  before  the  gale,  heading  for  the  shore. 
When  she  had  drifted  to  within  about  600  feet  of  the  reef  which 
lines  the  shore  at  that  point,  seeing  there  was  no  escape  except  by 
Sight,  she  gave,  the  proper  signal,  cast  off  her  line,  abandoned  the 
barges,  and  made  for  the  entrance  to  Erie  harbor,  and  there  came  to 
anchor.     The  barges  drifted  ashore  and  were  lost. 

The  libelant  charged  the  master  with  the  following  faults :  (1)  In 
failing  to  take  the  usual  and  proper  course  up  the  lake.  (2)  In  not 
keeping  far  enough  from  the  shore  to  handle  his  tow  and  to  come 
round  in  case  of  a  sudden  squall  or  high  wind  from  the  west ;  and  in 
leaving  the  deck  to  his  mate  without  sufficient  cause.  It  was  also 
charged  in  this  connection  that  the  master  was  intoxicated  during 
the  afternoon  and  evening. 

Moore  dt  Canfield,  for  libelants. 

H.  H.  Swan,  for  claimants. 

Bbown,  J.  I  will  proceed  to  consider  the  several  allegations  of 
negligence  charged  against  the  master  of  the  propeller. 

1.  In  regard  to  the  general  course  of  the  tow  in  leaving  Buffalo. 
The  asnal  and  ordinary  course  up  the  lake  from  Buffalo  to  the  mouth 
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of  the  Detroit  river  is  W.  by  S.  |  S.,  considerably  to  the  northward 

of  the  course  aetuaUy  taken.  This  would  carry  the  tow  close  to 
Long  Point,  and  thence  in  a  straight  course  to  the  narrow  channel 
between  Pointe  An  Pelee  and  Pointe  Au  Pelee  island.  Had  Gap- 
tain  Towle  adopted  this  course,  it  is  very  probable  that  he  could 
have  taken  shelter  behind  Long  Point  and  weathered  out  the  gale, 
as  several  other  vessels  did  which  left  BufiPalo  about  the  same  time. 
But  the  wind  was  from  the  S.  E.,  the  season  was  late,  and  the  weather 
treacherous.  By  taking  the  course  along  the  S.  shore  he  could  secure 
much  smoother  water,  and  would  easily  have  been  able  to  make  the 
harbor  of  Erie,  had  not  the  wind  kept  canting  to  the  westward  and 
increasing  in  violence.  There  is  some  testimony  tending  to  show 
that  a  S.  E.  wind  at  that  season  of  the  year  frequently,  but  not  in- 
variably, changes  to  a  gale  from  the  S.  W.  or  W. ;  but  as  the  wind  was 
light  when  the  tow  left  Buffalo,  I  think  it  is'  demanding  too  much  of 
the  master  to  require  him  to  forecast  the  weather  for  the  following 
day.  We  have  no  right  to  expect  in  him  greater  weather  wisdom 
than  is  found  among  the  most  eiperienced  and  scientific  observers. 

There  is  a  great  conflict  of  testimony  as  to  the  propriety  of  the 
course  taken  by  the  tow  in  leaving  Buffalo.  Some  vessels  which  left 
on  the  same  day  took  the  northerly  route  and  gained  shelter  behind 
Long  Point.  Others  took  the  southerly  route  and  made  the  harbor 
at  Erie  before  the  gale  struck  them.  I  think  it  is  clearly  one  of 
those  cases  where  the  master  might,  in  the  exercise  of  sound  judg- 
ment and  reasonable  discretion,  have  taken  either  course  without  be- 
ing chargeable  with  negligence.  His  choice,  of  course,  was  largely  de- 
pendent upon  the  season  of  the  year,  the  state  of  the  weather,  the 
velocity  of  the  wind,  the  probability  of  a  storm,  and  the  proximity  of 
harbors  of  refuge,  and  we  are  npt  inclined  to  review  his  judgment  in 
that  particular.  The  disaster  which  befel  him  undoubtedly  tends  to 
show  that  he  made  the  wrong  selection,  but  the  propriety  of  his  ac- 
tion must  not  be  determined  by  the  result.  He  can  only  be  chargeable 
with  negligence  when  he  takes  a  course  which  good  seamanship 
would  deeih  unauthorized  and  reckless.  "The  owner  of  a  vessel  does 
not  engage  for  the  infallibility  of  the  master,  nor  that  he  shall  do  in  an 
emergency  precisely  what,  after  the  event,  others  may  think  would 
have  been  the  best."  The  Hornet,  (Lawrence  v.  Mintum,)  17  How. 
100 ;  The  Star  of  Hope,  9  Wall.  230 ;  The  W.  E.  Gladwish,  17  Blatchf . 
77,  82,  83;  The  Mohawk,  7  Ben.  139.  The  Clematis,  1  Brown, 
Adm.  499. 

Libelants  also  claim  in  this  connection  that  the  propeller  could 
either  have  crossed  the  lake  and  taken  refuge  under  Long  Point,  or 
ooiild  have  come  about  and  returned  to  Buffalo  as  the  master  saw  the 
storm  approaching.  I  do  not  think  he  was  bound  to  do  this.  So  long 
as  he  could  make  his  way  against  the  wind  he  was  as  likely  to  make  the 
harbor  of  Erie  in  safety  as  he  was  to  make  Long  Point ;  indeed,  it 
would  seem,  with  the  wind  blowing  a  gale  from  the  S.  W.,  there  would 
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have  been  lack  of  good  judgment  in  the  master  exposing  himself  to  a 
beam  wind  and  sea,  by  attempting  to  cross  the  lake.  Whether  he 
shonld  attempt  to  turn  about  and  make  the  harbor  of  Buffalo  was 
also  a  question  upon  which  he  was  at  liberty  to  exercise  bis  judg- 
ment. He  deemed  it  a  more  prudent  courde  to  proceed  directly  to 
Erie,  and  I  am  by  no  means  satisfied  that  he  was  not  correct. 

2.  In  not  keeping  further  from  the  shore  as  the  propeller  ap- 
proached Erie.  It  is  charged  in  this  connection  that  Capt.  Towle 
was  under  the  influence  of  liquor  that  afternoon,  and  left  the  deck  at 
the  time  he  was  most  needed,  to  a  mate  who  had  no  knowledge  of  the 
shore  at  that  point.  There  was  no  question  made  of  Capt.  Towle's 
general  competency,  and  I  can  see  nothing  to  criticise  in  his  manage- 
ment of  the  steamer  after  he  took  command.  The  charge  of  intoxica- 
tion rests  upon  his  admission  that  he  drank  in  a  saloon  on  the  day 
he  left  Buffalo ;  that  be  had  sent  on  board  a  jug  of  whisky  as  a  part 
of  the  sea-stores  which  he  kept  in  bis  room,  and  that  there  was  an 
empty  whisky  bottle  found  on  the  floor  the  morning  after  the  acci- 
dent. Webster,  the  steward,  who  found  the  empty  bottle,  testified 
that  the  captain's  appearance  that  night  indicated  to  him  that  he  had 
been  drinking ;  that  bis  eyes  were  red,  and  he  looked  stupid.  But  he 
says  he  saw  nothing  otherwise  to  indicate  that  he  had  been  drinking, 
and  that  this  appearance  might  have  been  owing  to  his  facing  the 
storm.  This  is  also  corroborated  by  the  testimony  of  one  or  two  oth- 
ers of  the  crew,  who  confessed  to  having  quarreled  with  Capt.  Towle. 
It  is  denied,  not  only  by  Capt.  Towle  himself,  who  swears  that  he 
drank  nothing  that  day,  and  that  there  had  been  no  whisky  in  the 
bottle  for  three  months,  but  by  all  the  rest  of  the  crew,  who  swear 
that  they  never  saw  or  heard  of  his  drinking  too  much  while  upon 
the  propeller.  It  is  pertinent  in  this  connection  to  notice  that  the 
pleadings  give  no  intimation  that  such  an  accusation  was  contem- 
plated, nor  was  it  suggested  by  the  libelant  in  his  testimony  before 
the  steam-boat  inspectors  at  Fort  Huron,  who  inquired  into  the  cause 
of  the  loss.  Upon  the  whole,  it  does  not  seem  to  me  that  the  offense 
has  been  proven.  So  grave  a  charge  as  this  ought  to  be  substan- 
tiated by  something  more  than  trifling  incidents  which  are  quite  con- 
sistent with  another  theory,  and  the  testimony  of  two  or  three  disaf- 
fected men,  contradicted,  as  it  is,  by  nearly  the  entire  crew. 

The  most  serious  question  in  the  case  is  whether  the  propeller 
kept  her  tow  as  far  away  from  the  shore  as  she  shonld  have  done 
under  the  circumstances.  As  I  have  already  observed,  I  do  not  think 
the  master  was  bound  to  contemplate  the  contingency  of  turning 
about  and  going  to  Buffalo,  or  of  crossing  the  lake  under  a  beam 
wind  and  seeking  shelter  at  Long  Point,  when  he  was  already  so  near 
to  Erie,  but  he  was  bound  to  keep  far  enough  from  shore  to  escape 
the  danger  of  running  upon  the  reef  at  that  point  as  the  wind  and 
sea  then  were.  Capt.  Towle's  watch  ended  at  noon,  but  as  the 
weather  was  heavy  he  remained  on  deck  until  5  o'clock,  when  he  left 
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the  propeller  in  charge  of  the  mate,  an  experienced  seaman,  bat  not 
Tery  familiar  with  the  approach  and  entry  to  the  harbor  at  Erie. 
Between  7  and.  8  o'clock  he  came  on  deck  again.  The  tow  was  then, 
as  he  claims,  from  a  mile  to  a  mile  and  a  half  from  shore,  with  no  in- 
dications of  immediate  peril.  Libelants,  however,  claim  that  she  had 
been  allowed  by  the  mate  to  drift  to  within  a  half  a  mile  of  the  shore, 
and  was  nearer  than  was  customary  or  safe  for  Teasels  in  entering 
the  harbor.  There  is  a  very  considerable  conflict  of  testimony  upon 
this  point.  While  I  am  disposed  to  give  considerable  weight  to  the 
testimony  of  Henry,  the  keeper  of  the  light  at  the  Beacon  ranges ;  of 
Clark,  who  was  in  charge  of  the  life  saving-station;  and  of  Pherrin, 
who  lived  about  four  mUes  from  Erie  and  very  close  to  the  shore;  at 
the  same  time  it  is  entirely  possible  that  their  observations  might 
have  been  made  after  the  first  squall  had  struck  the  tow  and  when 
she  had  undoubtedly  gotten  much  to  the  southward  of  her  proper 
course.  The  testimony  of  the  crew  of  the  propeller  is  substantially 
that  she  was  kept  upon  the  usual  heading  towards  the  Erie  lights, 
and  in  the  darkness  and  storm  of  that  evening  it  must  have  been 
very  difficult  for  those  upon  the  tow  to  determine  their  distance  from 
the  shore.  Libelant  Slyfield  admits  he  could  not  tell  the  distance. 
Upon  the  whole  I  do  not  think  libelants  have  made  out  this  branch 
of  their  case  by  a  preponderance  of  testimony. 

This  includes  all  the  charges  of  negligence  which  were  urged  upon 
the  argument.  In  my  opiriion,  the  loss  was  occasioned  by  a  peril  of 
the  sea.  The  disaster  occurred  during  the  prevalence  of  the  worst 
storm  of  the  season  of  1880.  All  the  ship-masters  who  were  exposed 
to  it  united  in  pronouncing  ita  "living  gale  of  wind,"  and  one  of  the 
most  sudden  and  violent  within  their  memories.  The  report  of  the 
signal  service  filed  characterized  it  as  "a  furious  westerly  gale;  a  thick, 
blinding  snow  storm."  Such  was  its  violence,  at  the  very  time  the 
Donaldson  was  struggling  off  the  shore,  that  the  steamers  which  had 
taken  refuge  under  Long  Point  were  obliged  to  keep  their  engines 
working  at  full  speed,  and  even  then  could  not  hold  themselves  up  to 
their  anchors,  while  at  least  ^one  barge  was  lost  there.  In  Erie  har- 
bor ^another  powerful  steam-barge,  during  the  same  squall,  had  to  let 
go  her  barges,  because  she  could  not  hold  them.  With  such  weather 
as  this  in  sheltered  roadsteads,  it  is  easy  to  copceive  the  peril  to 
which  the  Donaldson  with  her  tow  was  exposed  in  making  their  way 
along  the  open  lake,  with  furious  squalls  driving  them  directly  upon 
a  lee  shore.  While  the  conduct  of  the  tow  may  not  have  been  above 
a  searching  criticism,  we  think  it  quite  apparent  that  it  would  have 
been  useless  to  contend  against  the  furious  squalls  from  the  N.  W. ; 
and  that  the  propeller  cannot  be  justly  held  in  fault  for  abandoning 
her  tow  and  seeking  safety  where  she  could  find  it.  Indeed,  it  was 
not  claimed  but  that  the  abandonment,  when  actually  made,  was  not 
necessary  to  save  the  propeller. 
.    3.  But  it  is  urged  by  libelants  that  even  if  the  propeller  be  exoner- 


Digitized  by 


Google 


TBB   JAUKS   P.  I>ONAU>B0N. 

ated  from  all  charges  of  negligence  in  respect  to  the  conduct  of  faer 
tow  upon  that  occasion,  she  is  still  liable  for  her  proportion  of  the 
valae  of  the  lost  baizes,  in  general  average, — that  here  \ras  a  common 
danger; ^a  danger  imminent  and  apparently  inevitable,  in  which  all 
participated;  a  voluntary  jettison  of  the  barges  for  the  purpose  of 
saving  the  propeller;  or  in  other  words,  a  transfer  of  the  peril  from 
the  whole  to  a  part  of  the  tow;  and  that  this  attempt  was  successful; 
and  therefore  the  propeller  may  be  called  upon  for  °  contribution. 
The  proposition  is  a  novel  and  interesting  one.  I  know  of  no  case 
in  which  it  has  even  been  discussed.  Indeed,  the  very  fact  that  no 
claim  of  this  description  has  ever  been  made  is  worthy  of  suggestion 
as  indicating  the  view  generally  taken ^by  the  profession.  It  is  true 
there  are  in  this  case  many  of  the  elements  which  go  to  entitle  the 
barges  to  a  general  average  contribution,  as  stated  in  the  leading 
case  of  Barnard  v.  Adams,  10  How.  270;  still  I  know  of  no  case 
wherein  the  principle  of  mutual  contribution  has  been  extended  be- 
yond the  ship,  her  boats,  tackle,  apparel,  furniture,  and  cargo.  I 
understand  the  law  of  general  average  to  be  an  outgrowth  of  the  law- 
maritime  as  applied  to  the  carriage  of  goods  by  sea.  It  is  never 
applied  to  cases  of  a  voluntary  sacrifice  of  property  upon  land  when 
made  to  preserve  the  property  of  others  from  a  greater  loss.  For 
instance,  if  the  house  of  A.  be  torn  down,  or  is  blown  up  in  a  con- 
flagration, to  save  the  houses  of  B.,  C,  and  D.,  A.  has  no  right  to 
contribution,  be  the  evidence  never  so  clear  that  the  sacrifice  was  suc- 
cessful, and  saved  the  property  of  B.,  C,  and  D.  from  destruction. 
Indeed,  the  cases  have  gone  so  far  as  to  hold  that  the  parties  them- 
selves who  commit  an  act  of  depredation  for  the  public  safety  are 
not  liable  in  trespass.  Bays  Judge  Dillok,  in  his  work  upon  Munici- 
pal Corporations,  vol.  2,  §  756 : 

"The  rights  of  private  property,  saered  as  the  law  regards  them,  are  yet 
subordiuato  to  the  higlier  demands  of  the  pubiic  welfare  Baltis  populi 
snprema  est  lex.  Upon  this  principle,  in  cases  of  imminent  and  urgent  public 
necessity,  any  individual  or  municipal  officer  may  raze  or  demolish  houses 
and  other  combustible  structures  in  a  city  or  compact  town,  to  prevent  the 
spreading  of  a  destructive  conflagration.  This  he  may  do  independently  of 
statute,  and  without  rrsponsibllity  to  the  owner  for  the  damages  he  thereby 
sustains."  ' 

It  was  said,  so  long  ago  as  the  reign  of  Edward  IV.,  that  "by  com- 
mon law  every  man  may  come  upon  my  land  for  the  '  defense  of  the 
realm.'  " 

In  the  Saltpetre  Case,  12  Coke,  13,  it  is  said  that  "for  the  common- 
wealth a  man  shall  suffer  damage ;  as,  for  saving  of  a  city  or  town,  a 
house  shall  be  plucked  down  if  the  next  be  on  fire ;  and  the  suburbs  of 
a  city  in  time  of  war,  for  the  common  safety,  shall  be  plucked  down, — 
and  a  thing  for  the  commonwealth  every  man  may  do  without  being 
liable  to  an  action." 

In  Mouse's  Case,  Id.  63,  certain  passengers  upon  a  ferry-boat  from 
Gravesend  to  London  cast  overboard  a  hogshead  of  wine  and  other 
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ponderous  things  to  save  the  boat  from  being  swamped  in  a  violent 
tempest.  It  was  held  that  as  this  was  a  case  of  necessity  for  the  sav- 
ing  of  the  lives  of  the  passengers,  the  defendant,  being  a  passenger, 
was  justified  in  casting  the  hogshead  of  the  plaintiff  out  of  the  barge. 
See,  also,  Governor,  etc.,  v.  Meredith,  4  Term  R.  794;  Respuhlica  v. 
Sparhawk,  1  Dall.  357;  Taylor  v.  Plymouth,  8  Mete.  462;  Mayor,  etc.,. 
T.  Lord,  17  Wend.  285;  S.  C.  18  Wend.  126.  A  like  principle  was  ap- 
plied in  the  Soman  law,  wherein  it  is  said  that'  if,  by  the  force  of  the 
winds,  a  ship  is  driven  against  the  cables  of  another,  and  the  saUors 
cut  these  cables,  no  action  will  lie,  if  the  ship  cannot  be  extricated  in 
any  other  way. 

In  the  case  of  The  John  Pevkins,  21  Law  Rep.  87,  Mr.  Justice  CoB- 
Tis  decided  a  case  which  involved  somewhat  the  same  principle  as 
the  one  under  consideration.  In  this  case  one  of  the  crew  of  a  fish- 
ing schooner  cut  her  cable  in  order  to  prevent  a  collision  with  an- 
other vessel  and  the  destruction  of  both,  and  claimed  a  general  aver- 
age contribution  for  the  loss  of  his  cable  and  anchor.  Judge  Curtis 
dismissed  the  libel,  saying  that,  in  his  opinion,  the  only  subjects 
bound  to  make  contribution  are  those  which  are  united  together  in  a 
common  adventure  and  placed  under  the  charge  of  the  master  of  the 
vessel,  with  authority  to  act  in  emergencies  as  the  agent  of  all  con- 
cerned, and  which  were  relieved  from  a  common  peril  by  a  voluntary 
sacrifice  made  of  one  of  those  subjects.  The  only  opinion  I  have 
found  to  the  contrary  is  that  of  Gasaregis,  an  eminent  civil  law  writer, 
who  puts  the  case  of  the  destruction  of  a  vessel  in  port,  lying  near  to 
another  vessel  which  is  on  fixe,  to  prevent  the  flames  from  spreading 
and  being  communicated  to  other  vessels.  He  considers  the  com- 
pensation to  the  owner  of  the  vessel  thus  destroyed  as  a  proper  sub'- 
ject  of  maritime  contribution  by  the  owners  of  the  other  vessels  and 
cargoes  which  were  saved  from  the  impending  peril.  Disc.  46,  No. 
4563.  I  have  found  this  opinion  wholly  irreconcilable  with  the  opin- 
ion of  Mr.  Justice  Curtis  above  quoted. 

From  this  review  of  authorities  it  is  quite  apparent  that  the  doc- 
trine of  general  average  contribution  arises  from  the  peculiar  rela- 
tions existing  between  the  ship  and  her  cargo.  Mr.  Lowndes  finds 
the  underlying  principle  in  the  agency  of  the  master  to  act  for  the 
owner  of  the  cargo  in  eases  of  unforeseen  danger.  Lowndes,  Av. 
14-16.  This  would  clearly  have  no  application  to  the  case  of  a  ves- 
sel whose  master  remains  in  command  of  his  own  ship,  and  usually 
has  no  opportunity  of  conferring  with  the  master  of  the  tug  in  emer- 
gencies of  this  description.  The  master  of  the  tug  is  in  no  sense  the 
agent  of  the  tow  for  any  such  purpose. 

The  difference  between  the  relations  of  a  ship  to  her  cai^o  and 
those  of  a  tug  to  its  tow  will  not  escape  the  observation  of  the  most 
casual  observer.  Ordinarily,  the  master  of  the  ship  has  but  a  single 
duty  to  perform,  namely,  the  delivery  of  his  cargo  to  the  consignee ; 
and  for  the  time  being,  and  for  that  purpose,  the  owner  of  the  cargo 
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yields  jxMseasion  and  abdicates  bis  authority  to  tbe  master.  For  the 
performance  of  this  duty  the  master  binds  himself,  his  ship,  and  its 
owners  by  the  most  stringent  obligations  of  the  law.  His  undertak- 
ing is  absolnte  that  his  ship  is  seaworthy ;  that  he  and  his  crew  are 
competent  and  honest;  that  he  will  use  due  care  in  lading  and  unlad- 
ing bis  cargo ;  that  he  will  protect  it  from  thieves ;  and  will  navigate  his 
ship  to  her  port  of  destination  without  unnecessary  delay  or  deviation. 
Indeed,  he  is  liable  for  every  mishap  to  the  cargo  not  attributable  to 
the  owner's  fault,  saving  and  excepting  only  the  perils  of  the  sea  and 
the  acts  of  public  enemies.  He  cannot  sell  or  hypothecate  the  cargo, 
except  in  ease  of  urgent  necessity,  and  not  even  then,  without  com- 
munication with  the  owner,  if  such  communication  be  possible. 
Even  if  the  vessel  be  wrecked,  and  his  goods  are  cast  upon  the  shore, 
neither  he  nor  his  crew  are  entitled  to  salvage  for  preserving  them. 
Jones,  Salv.  20. 

On  the  other  hand,  if  the  cargo  be  once  laden  on  board,  the  mas- 
ter has  the  right  to  carry  it  to  its  destination  and  detain  it  for  pay- 
ment of  freight.  Even  if  the  voyage  be  temporarily  interrupted  or 
broken  np,  be  has  the  right  to  tranship  the  cargo  and  forward  it  by 
another  vessel.  From  the  intimacy  of  their  relations,  from  the  com- 
mon danger  incident  to  their  comnjion  adventure,  and  to  prevent  the 
master  from  sacrificing  the  cargo  at  the  expense  of  the  ship,  there  is 
attached  the  further  anomalous  feature  that  all  sacrifices  rendered 
necessary  by  the  elements  shall  be  borne  mutually  by  the  ship  and 
cargo ;  whether  the  loss  be  occasioned  by  cutting  away  a  mast  or 
throwing  overboard  a  bale  of  goods,  it  shall  be  borne  by  the  owners 
of  the  ship  and  cargo  in  exact  proportion  to  the  value  of  their  re- 
spective interests. 

On  the  contrary,  the  obligations  of  the  tug  to  her  tow  are  dis- 
charged by  the  employment  of  reasonable  care  and  skill.  The  mas- 
ter of  the  tug  guaranties  that  she  is  seaworthy  and  properly  equipped ; 
that  he  wiU  furnish  the  motive  power  and  will  use  his  best  en- 
deavors to  take  his  tow  to  tbe  place  of  destination  in  safety.  He 
does  not,  however,  take  charge  of  the  ship  except  so  far  as  may  be 
necessary  to  direct  her  course.  In  all  other  respects  the  master  and 
crew  of  tbe  tow  have  entire  control  of  her  movements,  and  may  adopt 
such  independent  measures  for  her  preservation  and  safety  as  their 
own  judgment  may  dictate.  He  does  not  insure  the  ship  against 
anything  but  the  consequences  of  his  own  negligence,  nor  her  cargo 
from  the  depredations  of  thieves  or  the  barratry  of  the  crew.  If  the 
performance  of  his  contract  be  interrupted  by  any  unforeseen  or  ex- 
traordinary peril  not  within  the  contemplation  of  the  parties,  such 
as  the  slipping  or  breaking  of  a  line  in  a  heavy  sea,  he  is  at  liberty 
to  treat  the  original  contract  at  an  end;  and  while  he  has  no  right 
to  abandon  his  tow  except  to  save  his  own  vessel,  he  may  recover 
salvage  as  if  he.were  a  stranger,  if  he  has  put  his  own  vessel  in  peril 
to  rescue  her.     The  Saratoga,  Lush.  818;  The  Robert  Dixon,  4  Prob. 
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Div.  121 ;  S.  C,  5  Prob.  Div.  64;  Roff  v.  Wom,  2  Sawy.  389;  The  J.  C. 
Potter,  3  Mar,  Law  Cas,  506. 

As  observed  by  Lord  Kinosdowk,  iu  delivering  the  opinion  of  the 
privy  council  in  the  case  of  The  Minneliaha,  Lnsh.  335,  347: 

"She  may  be  prevented  from  fulfilling  her  contract  hy&vtsmcy'or,  by  acci- 
dents which  were  not  contemplated,  and  which  may  render  the  fulfillment  of 
her  contract  impossible,  and  iu  such  case,  by  the  general  rule  of  law,  sha 
is  relieved  from  her  obligations.  But  she  does  not  become  relieved  from 
her  obligations  because  unforeseen  difficulties  occur  in  the  completion  of 
her  task ;  because  the  performance  of  the  task  is  interrupted,  or  cannot  be 
completed  in  the  mode  in  which  it  was  originally  intended,  as  by  the  breaking 
of  the  ship's  hawser.  But  if,  in  the  discharge  of  this  task,  by  sudden  vio- 
lence of  the  wind  or  waves,  or  other  accidents,  the  ship  in  tow  is  placed  in  dan- 
ger, and  the  towing  vessel  incurs  risks  and  performs  duties  which  are  not 
within  the  scope  of  her  oiiginal  engagement,  she  is  entitled  to  additional  re- 
muneration for  the  additional  services  if  she  be  saved,  and  may  claim  as  a 
salvor,  instead  of  being  restricted  to  the  sum  stipulated  to  be  paid  for  mere 
towage."    • 

The  rule  is  the  same  with  respect  to  pilots.  The  Eolus,  1  Asp. 
Mar.  Law  Cas.  516,  and  note;  The  Hope,  {Hobart  v.  Drogan,)  10  Pet. 
108;  Akerblom  v.  Price,  4  Asp.  Mar.  Law  Cas. 441 ;  The  Wave,  Blatehf. 
&  H.  235. 

It  is  not  claimed  that  the  distinctions  here  taken  are  decisive 
against  the  allowance  of  a  general  average  contribution  in  cases  like 
these.  They  do,  however,  show  that  the  whole  law  upon  this  subject 
has  arisen  out  of  the  anomalous  relations  between  the  ship  and  cargo — 
relations  such  as  do  not  exist  between  a  tug  and  tow.  In  my  opin- 
ion, the  law  of  general  average  is  confined  to  those  cases  wherein  a 
voluntary  sacrifice  is  made  of  some  portion  of  the  ship  or  cargo  for 
the  benefit  of  the  residue,  and  that  it  has  no  application  to  a  contract 
of  towage. 

A  decree  will  be  entered  dismissing  the  libels,  with  costs. 
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Whixtentoh  Manuf'o  Co.  v,  Mbhphib  &  Ohio  Bivbb  Faokex  Co. 

and  others. 

[Cireuit  Court,  W.  D.  Tennettee.    November  26, 1883.) 

1.  Rbvovai.  of  Causes— RGFiAADiKa—CoNBTiTOTioHAii  Law— Triai  bt  Jubt. 

Where  a  suit  at  common  law  has  been  removed  from  a  state  court  in  which 
it  has  been  conducted  under  tlie  forms  of  procedure  belonging  to  a  court  of 
equity,  the  constitution  and  laws  of  the  United  States  require  that  there  must 
be  a  repleading  to  conform  to  the  practice  of  the  federal  court  as  a  court  of 
law. 

2.  Bakb— BevovaIi  Acts  Cohstbced— Effect  of  the  Reuoved  Pleadikos. 

This  repleading  may  require  more  than  one  suit,  and  on  both  sidus  of  the 
docket,  but  this  is  unavoidable  in  a  iurisdiction  keeping  up  as  persistently  as 
the  federal  laws  do  the  distinctions  between  law  and  equity ;  and  the  force  and 
ellect  of  the  proceedings  in  the  state  court  are  preserved  by  moulding  them  to 
suit  the  requirements  of  the  case  in  the  process  of  distribution  between  the  two 
Jurisdictions. 

3.  Same — Ukiforhity  in  tee  Fedbrai,  Praoticb. 

It  is  only  by  this  constructiou  of  the  removal  acts  that  the  distinctions  be- 
tween law  and  equity  jurisdiction  can  be  observed  in  practice,  and  that  uni- 
formity secured  which  it  is  plainlv  their  intention  to  enforce.  There  cannot 
be  one  practice  for  causes  removed  from  the  state  courts  and  another  for  suits 
originally  commenced  in  the  federal  court. 

4  Same— Section  639,  Rev.  8t. — Act  of  March  3, 1875— Partial  Repeal. 

The  last  clause  of  section  639,  Rev.  Ht.,  taken  from  the  act  of  July  27,  1866, 
enacting  that  "  the  copies  of  the  pleadings  shall  have  the  same  force  and  e&ect 
in  every  reipeet  and  for  every  purpose  as  the  original  pleadings  would  have  had 
by  the  laws  and  practice  of  such  state  if  the  cause  had  remained  in  the  state 
court,"  has  been  repealed  by  the  act  of  March  S,  1873. 

5.  Same — Pleading  under  the  Tennessee  Codb. 

Although  the  Code  of  Tennessee  does  not  permit  an  action  to  fail  for  any 
defect  of  form  in  pleading  and  allows  a  suit  "  upon  the  facts  of  the  case,"  U 
does  not  authorize  a  suit  at  common  law  to  be  prosecuted  in  a  court  of  law 
Tinder  the  form  of  pleadings  belonging  to  a  court  of  equity. 

Motion  to  Beplead. 

The  plaintiff,  under  an  act  of  the  Tennessee  legislature  of  March 
23,  1877,  e.  47,  which  enacts  that  the  jarisdiction  of  all  civil  causes 
of  action  now  triable  in  the  circuit  court,  except  for  injury  to  person, 
property,  or  character,  involving  unliquidating  damages,  is  hereby 
conferred  npon  the  chancery  court,  which  shall  have  and  exercise 
concurrent  jurisdiction  thereof  along  with  the  circuit  court,  filed  its 
bill  in  the  chancery  court  of  Shelby  county  to  recover  damages  from 
the  defendant  for  an  alleged  breach  of  contract  by  failure  to  deliver 
to  the  plaintiff  in  the  same  good  order  in  which  they  were  received 
for  transportation  abont  1,000  baled  of  cotton.  The  bill,  which  is  in 
the  usual  form  of  a  bill  in  equity  addressed  to  the  cbancellor,  pro- 
ceeds, in  about  27  pages  of  manuscript,  to  relate  in  detail  the  purchase 
by  plaintiff  of  the  several  lots  of  cotton ;  that  these  lots  were,  respect- 
ively, in  the  warehouse  of  the  vendors,  'where  they  were  selected,  ex- 
amined, sampled,  etd.,  and  found  to  be  in  good  condition  and  ship- 
ping order;  that,  after  the  purchases,  they  were  sent  either  to  the 
Mammoth  Cotton  Compress  Company  or  to  the  Union  Cotton  Com- 
v.l9,no.5 — 18 
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press  Company  to  be  compressed  and  prepared  for  shipment  accord- 
ing  to  a  contract  between  the  plaintiff  and  said  companies,  at  an  agreed 
price ;  that  after  compression  the  baletf  were  delivered  to  the  defend- 
ant packet  company  for  transportation  to  the  plaintiff's  miUs  in  Mas- , 
sachusetts ;  that  the  defendant  packet  company  executed  bills  of  lad- 
ing, which  are  set  out  by  exhibits,  etc. 

The  bill  then  states  that  the  cotton  was  shipped  to  plaintiff's  mills, 
and  proceeds  with  particularity  to  state,  on  information  and  belief,  the 
dates,  names  of  the  steamers  of  the  packet  company,  the  several  lots, 
and  the  compress  company  from  which  received  by  the  steamers,  and 
other  matters  connected  with  the  shipments;  that  the  cotton  reached 
plaintiff,  but  that  "when  so  delivered  the  said  cotton  was  not  in  good 
order  and  condition,"  describing  the  condition  as  received,  etc. 

The  bill  "charges,"  on  information  and  belief,  that  "the  cotton  was 
carelessly  and  negligently  exposed  to  the  weather,  without  adequate 
protection  or  care  by  the  said  Mammoth  and  Union  compress  com- 
panies and  the  packet  company,  and  that  the  damage  and  injury  done 
to  it  were  produced  by,  or  the  necessary  result  of,  the  negligence  and 
want  of  care  of  said  companies  respectively,  and  while  they  so  had 
custody,"  etc. 

It  then  alleges  that  plaintiff  notified  the  railroad  company  of  its 
claim  for  damages,  and  subsequently  notified  the  packet  company  and 
the  compress  companies,  all  refusing  compensation,  and  avers  that 
the  whole  damage  done  by  the  defendant  companies  amounts  to  $5,000, 
and  that  the  three  defendants  are  jointly  and  severally  liable  for  the 
same. 

The  bill  further  states  that  the  receipts  taken  by  the  plaintiff  from 
the  compress  companies  respectively  were  delivered  to  the  packet 
company,  and  that  the  plaintiff  believes  they  are  now  under  the  con- 
trol of  defendants,  or  one  of  them,  and  prays  "they  be  required  to  pro- 
duce the  same  for  the  purposes  of  this  suit  and  to  be  used  on  the  hear- 
ing," etc. 

Another  aUegation  of  the  bill  is  that,  since  the  transactions  men- 
tioned, the  two  compress  companies  have  become  merged  into  a  new 
compress  company ;  that  plaintiff  had  endeavored  to  procure  infor- 
mation necessary  to  enable  him  to  determine  when,  and  how,  and  by 
whom  the  damages  to  the  cotton  was  done,  by  addressing  a  letter  to 
the  company,  etc.,  and  that  no  response  had  been  made,  the  letter 
being  exhibited  and  filed  as  part  of  the  bill. 

The  bill  also  charges  that  the  Merchants'  Compress  &  Storage  Com- 
pany, in  the  place  and  stead  of  the  other  two  compress  companies,  is, 
with  the  packet  company,  justly  indebted  to  the  plaintiff,  "by  reason 
of  the  damage  done  to  the  cotton  aforesaid,  in  the  sum  of  $5,000  and 
interest." 

The  bill  names  the  agent  of  defendant  or  Hi  superintendent,  and 
prays  process  to  make  the  packet  company  and  the  compress  com- 
pany defendants;  that  they  be  required  to  answer;  that  the  amount 
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of  the  damage  be  ascertained  and  fixed,  and  for  the  proper  jadgment 
or  judgments  and  execution,  and  that,  if  necessary,  attachment  issue 
against  the  non-resident  Ohio  corporation, — ^the  packet  company, — 
and  for  general  relief. 

Subpcena  issued,  and  was  served,  but  no  attachment.  The  com- 
press and  storage  company  appeared  and  demurred,  assigning  three 
grounds  of  demurrer,  and  the  packet  company  also  appeared  and  filed 
a  separate  detnurrer  on  four  grounds.  Without  disposing  of  these 
demurrers  the  plaintiff  obtained  leave  to  amend  the  bill,  and  by  an 
amended  bill,  in  about  six  additional  pages  of  manuscript,  states  sub- 
stantially  that  it  is  advised  that  the  cotton  was  in  the  custody  of  the 
compress  companies,  as  the  agents  of  the  packet  company,  from  the 
time  the  bills  of  lading  were  signed  until  the  same  was  delivered  to 
the  respective  steamboats.  The  amended  bill  prays  the  same  relief 
as  the  original  bill. 

After  the  amended  bill  was  filed  the  plaintiff  removed  the  case  to 
this  court,  when  the  transcript  was  filed  and  docketed  on  the  law  side. 
The  defendants  moved  that  the  plaintiff  be  required  to  replead  ac- 
cording to  the  practice  of  the  courts  in  suits  at  law. 

H.  C.  Warinner  and  Mctealf  A  Walker,  for  the  motion. 

Randolph  dt  McHenry,  contra. 

Hamhoud,  J.  In  whatever  form  the  subject  has  presented  itself, — 
whether  as  a  matter  of  jurisdiction,  pleading,  or  practice,  as  to 
methods  of  relief,  defenses,  review,  or  what  not, — ^the  supreme  and  in- 
ferior federal  courts  have,  with  inexorable  firmness,  insisted  upon  pre- 
serving the  esBential  distinctions  between  law  and  equity  by  adminis- 
tering them  separately,  as  required  by  the  constitution  and  laws  of 
the  United  Slates.  The  cases  are  far  too  numerous  for  citation 
here,  but  will  be  gathered  in  a  foot-note  for  consultation  in  support 
of  this  opinion.  They  commence  with  the  organization  of  the  courts, 
and  are  to  be  found  in  almost  every  volume  of  the  reported  deeisiions. 
It  is  a  distinction  that  inheres  in  the  system  by  virtue  of  constitu- 
tional commands,  and  it  will  be  found  upon  close  observation  tbat 
the  federal  constitution  has  protectej^  the  right  of  trial  by  jury  in  a 
manner  that  imposes  restrictions  upon  legislative  power  more  effect- 
ual, perhaps,  than  those  found  in  many  of  the  state  constitutions. 
It  necessarily  results  from  the  requirement  that,  in  all  controversies 
of  legal  cognizance,  there  shall  be  preserved  a  right  of  trial  by  jury, 
and  that  no  fact  so  tried  shall  here-examined  in  any  court  otherwise 
than  according  to  the  rules  of  the  common  law,  that  the  original  trial 
shall  be  likewise  according  to  those  rules  in  all  essential  and  substan- 
tial particulars.  Merely  taking  the  verdict  of  12  men,  no  matter  how, 
is  not,  in  the  sense  of  our  federal  constitution,  a  trial  by  jary ;  and 
it  is  impracticable,  as  well  as  impossible,  to  conduct  the  original  trial 
according  to  rules  unknown  to  the  common  law,  and  in  subversion  of 
them,  and  then,  on' re -examination  by  writ  of  error  in  an  appellate 
jnrisdietioD,  or,  it  may  be,  on  motion  for  new  trial,  or  otherwise,  in 
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the  tribunal  of  first  instance,  to  obey  this  mandate  of  the  constitn- 
tion,  and  conduct  those  proceedings  "according  to  the  rules  of  the 
common  law."  Const.  U.  S.  Amend.  7.  The  whole  proceeding, 
from  beginning  to  end,  must  be,  ex  necessitate  rei,  a  common-law  pro- 
ceeding; not  necessarily  according  to  the  precise  forms  of  the  com- 
mon law, — reformation  in  procedure  being  open  to  legislation, — ^but 
always  there  must  be  a  trial  substantially  according  to  the  course  of 
the  common  law. 

Now,  this  consideration  alone  has  convinced  me,  aside  from  all 
others,  that  when  parties  bring  their  "suits  at  common  late"  from  a 
state  court  of  equity,  where,  by  state  legislation,  they  have  been  per- 
mitted to  conduct  them  under  the  forms  of  procedure  known  to  those 
courts  in  ancient  times,  into  this  court,  they  must,  in  the  nature  of 
the  case,  by  repleading,  convert  their  "bills,"  exhibits,  disclaimers, 
pro  confessos,  answers,  cross-bills,  pleas,  replications,  petitions,  affi- 
davits, jurats,  and  the  like  into  declarations  and  pleas  according  to 
the  forms  for  trials  of  suits  at  common  law  prevailing,  not  only  in 
this  court,  but  as  well  in  the  law  courts  of  the  state  of  Tennessee. 
Even  in  the  state  court  of  equity,  from  which  this  suit  comes,  when 
a  jury  is  demanded,  as  it  may  be,  the  trial  is  not  on  the  bill,  answer, 
etc.,  but,  by  statute,  the  parties  are  required  to  make  up  their  issues 
in  a  separate  writing  for  the  jury,  which  is,  in  effect,  what  we  require 
them  to  do  here  by  repleading.  Manifestly,  that  method  of  sifting  out 
the  issues  to  be  tried  is  not  open  to  this  court,  and  it  can  only  be  ac- 
complished by  repleading. 

It  matters  not  that  this  may  result  in  two  or  more  separate  suits, 
with  some  at  law  and  some  in  equity.  This  comes  from  state  legis- 
lation allowing  the  parties  to  litigate  their  several  controversies  in 
one  suit,  a  method  forbidden  to  this  court,  which  must  administer 
law  and  equity  separately.  If  the  parties  deem  this  an  advantage 
they  should  remain  in  the  state  court  where  it  can  be  done.  Nor  is  it 
practicable  to  have  a  different  rule  for  a  suit  which  is  removed  when 
the  "bill"  only  has  been  filed,  from  one  which  is  brought  here  at  some 
later  stage.  It  would  be  a  hybrid  proceeding,  producing  confusion,  if 
not  disadvantage,  to  the  defendant,  to  allow  the  plaintiff  to  use  an 
elaborate  and  voluminous  "bill"  as  the  vehicle  for  his  case  and  con- 
fine the  defendant  to  the  simple  form  of  a  plea  at  law. 

Acting  on  these  views  some  years  ago,  in  the  case  of  Levy  v.  Amer. 
Cent.  Ins.Co.,  (not  reported,)  it  was  ruled  by  this  court  that  there  must 
be,  in  such  cases,  a  repleading  when  the  suit  is  removed;  and  the 
practice  has  been  so  until  challenged  in  this  case.  In  that  case,  as 
in  this,  the  state  chancery  court  had  acquired  jurisdiction  under  the 
act  of  March  23,  1877,  ».  47,  giving  the  equity  courts  jurisdiction 
concurrently  with  courts  of  law  of  all  civil  causes  not  founded  in  tort. 
Acts  1877,  p.  119.  And,  it  may  be  remarked,  that  in  addition  to 
this  source  of  jurisdiction  over  purely  common-law  suits,  the  state 
chancery  courts  have,  for  a  very  long  time,  under  our  attachment 
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laws,  and  also  by  the  statntes  regulating  their  practice,  acquired  jur- 
isdiction over  all  manner  of  civil  causes  of  legal  cognizance ;  as,  for 
example,  by  a  failure  of  the  pairties  to  object  to  the  jurisdiction  by 
special  plea  or  demurrer,  an  answer  being  deemed  a  waiver  of  all  ob- 
jections to  jurisdiction.  The  statutory  provisions  made  for  a  finding 
of  facts  by  a  jury  in  all  equity  cases  is  considered  an  answer  to  all 
constitutional  objections  to  such  legislation.  Tenn.  Code,  4309, 4321  ; 
Jackson  v.  Nimmo,  3  Lea,  597 ;  Scott-  v.  Feuckt,  1  Memphis  L.  J.  40 ; 
Sattdekv.  Turnpike  Co.  3  Tenn.  Ch.  473;  1  Memphis  L.  J.  3. 

It  was,  therefore,  an  important  question  whether  or  not,  when  any 
of  these  causes,  of  which  the  state  equity  court  had  such  a  vast  and 
almost  inexhaustible  jurisdiction',  are  removed  to  this  court  and  go  to 
the  law  side  of  our  docket,  as  all  concede  they  must,  they  shall  be 
submitted  to  the  jury  on  the  voluminous  records  and  pleadings  in  use 
in  our  courts  of  equity,  (for  they  are  all  conducted  in  that  form  in  the 
state  court,  and  in  this  form  they  necessarily  come  here,)  or  the  par- 
ties be  required  to  replead  according  to  the  forms  of  a  court  of  law.  As 
before  remarked  they  are  not  required  to  be  so  submitted  in  the  state 
courts,  the  difiScnlty  being  overcome  by  statutory  provisions  requiring 
the  parties,  under  the  supervision  of  the  chancellor,  to  draw  up  in 
writing,  "according  to  the  forms  of  a  court  of  law',"  the  issues  of  fact 
to  be  submitted  to  the  jury.  Tenn.  Code,  3156,  4468.  This  provis- 
ion is  not,  of  course,  available  in  this  court,  and  the  same  end  is 
reached,  and  can  be  reached,  only  by  pleading  de  novo. 

In  the  case  of  Levy  v.  Ins.  Co.,  supra,  there  was  a  suit  in  the  chan- 
cery court  on  a  policy  of  fire  insurance  under  the  form  of  a  bill  in 
equity,  which,  in  addition  to  a  claim  for  the  loss  suffered,  prayed,  as 
in  the  case  now  under  consideration,  for  a  discovery,  by  the  agent  of 
the  company,  of  certain  papers  in  his  possession,  these  being  the 
plaintiff's  invoices,  and  also  for  an  injunction  to  prevent  him  from 
sending  them  away.  The  defendant  company  filed  an  answer,  and, 
as  it  might  under  the  state  statute,  but  not  under  the  federal  prac- 
tice, made  that  answer  a  cross-biU,  alleging  fraud  by  the  plaintiff  in 
the  procurement  of  the  policy,  for  which  it  prayed  to  have  the  docu- 
ment canceled.  Tenn.  Code,  4323.  The  case  was  then  removed  by 
the  defendant  company  to  this  court  under  the  act  of  congress  of 
March  3,  1875,  (18  St.  470.)  The  plaintiff  moved  to  docket  the  case 
on  the  law  side  of  the  court,  for  leave  to  file  a  declaration  as  at  law 
and  for  a  rule  on  the  defendant  to  plead  thereto.  The  defendant,  on 
the  other  hand,  moved  to  docket  the  case  on  the  equity  side  of  the 
court.  It  was  held  that  the  plaintiff  should  declare  on  his  policy  of 
insurance,  according  to  our  practice  in  oases  at  law,  and  the  defend- 
ant plead  thereto,  and  that  if  the  plaintiff  should  find  section  792  of 
the  Revised  Statutes  inadequate  to  compel  a  production  of  the  in- 
voices, and  should  need  discovery  thereof  or  should  need  the  injunc- 
tion he  asked,  it  was  manifest  that,  under  our  federal  practice,  he 
must  resort  to  the  equity  side  of  the  court  for  that  relief  in  aid  of  hi? 
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snit  at  law ;  while  the  defendant  must,  since  we  have  in  this  court  no 
statute  permitting  an  answer  to  be  made  a  crosB-bill,  and  certainly 
no  power  in  a  court  of  law  to  grant  thd  relief  it  asked,  likewise  resort, 
if  need  there  be,  to  the  equity  side  of  the  court  with  an  independent 
bill  or  a  cross-bill,  according  to  our  practice,  in  any  suit  the  plaintiff 
might  file  on  that  side,  to  restrain  the  plaintiff's  suit  on  the  policy 
until  it  could  be  canceled  for  the  alleged  fraud. 

Clearly,  this  was  the  only  possible  solution  of  the  complication  in 
a  jurisdiction  keeping  up  the  distinctions  between  law  and  equity  so 
persistently  as  the  federal  courts  are  required  to  do;  and  nothing  but 
the  anomalous  legislation  of  Tennessee,  which  bad  no  effect  in  the 
federal  court,  could  unite  all  these  matters  in  one  suit,  however  de- 
sirable such  a  practice  might  be.  Yet  there  is  no  need  of  any  new 
cost  bonds,  or  new  process  in  any  of  these  several  suits  in  which  this 
conglomerate  state  court  snit  must  be  divided,  but  only  a  distribu- 
tion of  them,  according  to  the  congenital  demands  of  our  own  prac- 
tice ;  and,  if  any  orders  have  been  made,  or  rights  acquired,  in  the 
state  court,  these  are  all  preserved  in  the  federal  court  by  a  like  pro- 
cess of  distribution ;  not  by  giving  to  the  pleadings  exactly  the  same 
force  and  effect  in  every  respect  which  they  had  in  the  state  court, 
for  that  is  impossible,  if  the  union  of  all  the  causes  of  action  in  one 
suit  be  insisted  on  here  as  one  of  the  rights  preserved,  but,  in  all 
other  respects,  saving  their  force  and  effect  in  this  process  of  distri- 
bution by  treating  the  bonds,  process,  pleadings,  and  orders  as  if 
they  had  been  made  in  suits  originally  commenced  in  the  federal 
court  and  the  same  proceedings  had  been  taken  there,  and  now  mould- 
ing them  into  one  or  more  suits  on  either  side  of  the  jurisdiction,  as 
the  circumstances  of  the  case  may  require.  This  is  precisely  what 
we  are  commanded  to  do  by  the  removal  acts,  and  what  they  mean 
by  directing  that  the  pleadings,  process,  and  other  proceedings  shall 
have  the  same  force  and  effect  here  as  in  the  state  court,  which  re- 
quirement of  the  statute  has  been  so  much  relied  on  in  argument  to 
defeat  this  motion,  as  it  was  relied  on  in  the  former  case. 

It  is  now  argued,—  as  it  was  in  that  case, — with  great  earnestness, 
that  these  removal  cases  are,  by  force  of  the  statute,  on  a  different 
footing  from  those  originally  brought  here,  and  that  although  the  act 
of  congress  by  its  terms  requires  that  "the  cause  shall  proceed  in  the 
same  manner  as  if  it  had  been  brought  there  by  original  process," 
yet,  by  like  positive  command,  "the  copies  of  the  pleadings  shall  have 
the  same  force  and  effect  in  every  respect,  and  for  every  purpose,  as 
the  original  pleadings  would  have  had  by  the  laws  and  practice  of  the 
courts  of  such  state  if  the  cause  bad  remained  in  the  state  oonrt." 
Bev.  St.  §  630.  It  is  a  sufiSoient  reply  to  this  argument  to  say  that 
nowhere  is  it  manifest  that  congress  intended  to  have  one  practice 
for  original  suits  and  another  for  removed  suits,  and  the  contrary  in- 
tention of  uniformity  in  all  is  apparent  from  the  beginning  of  these 
removal  acts  to  the  present  time.    Moreover,  there  is  no  more  ea« 
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pacity  in  our  federal  conrts  for  mingling  the  separate  jurisdiction  of 
law  and  equity  in  causes  removed  than  in  those  originally  commenced, 
for  it  is  a  constitat^onal  separation  that  mast  be  preserved;  and 
whatever  may  be  the  power  of  congress  to  preserve  the  substance  and 
yet  change  the  form  of  procedure,  nntil  some  more  specific  ma- 
chinery— like  that  already  advert  to  in  the  Tennessee  state  courts 
for  submitting  issues  to  a  jury  "according  to  the  forms  of  a  court  of 
law"  where  there  is  such  a  commingled  practice — is  provided  by 
congress,  such  a  practice  is  impossible  with  us. 

I  have  already  pointed  out  a  more  reasonable  interpretation  of  this 
language  in  the  statute,  but  there  is  stiU  another  answer  to  the  argu- 
ment based  upon  it.  It  is  to  be  observed  that  while  a  clause  in  sec- 
tion 3  of  the  act  of  March  3,  1875,  enacts,  as  in  section  639  of  the 
the  Revised  Statutes,  that  the  removal  cause  "shall  proceed  in  the 
same  manner  as  if  it  had  been  originally  commenced  in  the  said  cir- 
cuit court,"  and  section  6  of  the  same  act,  "that  the  circuit  court  of 
the  United  States  shall,  in  all  suits  removed  under  the  provisions  of 
this  act,  proceed  therein  as  if  the  suits  had  been  originally  commenced 
in  said  circuit  court^  and  the  same  proceedings  had  been  taken  in 
such  suit  in  said  court  as  shall  have  been  had  therein  in  said  state 
coort  prior  to  its  removal,"  nowhere  does  that  act  contain  the  last 
above-quoted  clause  of  section  639  of  the  Bevised  Statutes,  providing 
that  the  copies  of  the  pleadings  in  the  state  court  shall,  in  every  re- 
spect and  for  every  purpose,  have  the  same  force  and  effect  as  in  the 
state  court.  It  is  clearly  repealed  by  the  repealing  clause  in  section 
10  of  the  act  of  March  3,  1875,  (18  St.  470-473.)  This  repealed 
clause  of  section  639  of  the  Bevised  Statutes  had  its  origin  in  the  act 
of  July  27,  1866,  from  which  it  was  carried  into  the  Bevision,  (14 
St.  306,  307.)  The  act  of  March  3, 1875,  returns  to  the  language  of 
the  judiciary  act  of  September  24,  1789,  somewhat  amplified,  as 
amended  by  the  acts  of  July  27,  1866,  and  March  2,  1867,  but  with 
this  clause  of  the  act  of  1866  omitted.  Bev.  St.  §  639;  1  St.  79;  14 
St.  806,  558;  18  St.  471.  And  a  critical  examination  of  the  cases 
cited  in  the  foot-notes  will  show  that  the  act  of  1875  in  the  sections 
already  cited,  taken  in  connection  with  its  section  4,  which  provides 
for  the  continuing  force  and  effect  of  all  process,  attachments,  injunc- 
tions, etc.,  bonds,  undertakings,  securities,  etc.,  and  all  orders  and 
other  proceedings  piior  to  removal,  has,  with  the  utmost  care,  ex- 
pressed the  judicial  result  of  the  construction  of  all  the  acts  preced- 
ing it,  including  the  omitted  or  repealed  clause  of  the  act  of  1866, 
which  was  misleading  in  its  language,  and  therefore  omitted. 

This  last  act  of  1875,  construed  by  the  decisions,  has  a  very  plain 
meaning  in  respect  to  the  subject  of  procedure  after  removal;  and 
this  is,  that  while  every  right  and  substantial  advantage  the  parties  had 
in  the  state  court  prior  to  removal  is  preserved  to  them  with  scrup- 
ulous care,  in  giving  them  the  benefit  of  that  right,  the  federal  court 
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proceeds,  and  in  the  present  state  of  legislation  by  congress  must  pro- 
ceed, according  to  its  own  methods  of  procedure  and  rules  of  practice, 
and  not  that  of  the  state  courts,  nnless  they  be  substantially  the  same. 
The  federal  court  does  not  stickle  for  any  mere  idle  or  technical  form, 
but  will  use  on  either  side  of  the  jurisdiction  the  removed  pleadings 
as  they  stand,  if  by  them  and  through  them  it  can,  acting  independ- 
ently of  state  regulation  governing  the  suit  before  its  removal,  pre- 
serve the  essential  distinctions  between  legal  and  equitable  modes  of 
trial  and  the  substantial  rights  of  the  parties  growing  out  of  those 
distinctions. 

These  are  in  suits  of  legal  cognizance  a  trial  by  jury,  not  necessa- 
rily according  to  the  precise  forms,  but  substantially  according  to  the 
course  of  the  common  law,  and,  in  suits  cognizable  in  a  court  of  equity, 
a  trial  according  to  the  practice  of  those  courts  as  prescribed  by  our 
rules  of  practice.  If  the  state  court  pleadings  can  be  held,  whatever 
their  form,  to  accomplish  this  purpose,  no  repleading  can  be  neces- 
sary, otherwise  there  must  be  a  reformation  of  the  pleadings  and  a  re- 
cast of  the  litigation  to  accomplish  that  result,  and  this  depends  upon 
the  nature  of  the  particular  suit  and  the  relief  sought  by  it  as  well 
as  the  form  in  which  it  has  been  conducted  in  the  state  court. 

It  is  apparent  that,  in  cases  like  this,  there  must  be,  by  this  rule, 
a  repleading  in  this  court,  as  there  must  have  been,  if  the  case  were 
to  be  tried  by  a  jury  in  the  state  court,  had  it  remained  there.  But 
-it  is  insisted  that  under  the  practice  conformity  act  of  June  1,  1872, 
(17  St.  197;  Bev.  St.  §  914,)  thii^  court  is  bound  to  the  state  practice; 
that  the  Code  of  Tennessee  abolishes  all  forms  of  actions,  and  allows 
the  plaintiff  to  sue  on  the  facts  of  the  case ;  and  that  inasmuch  as  this 
"bill  in  chancery"  states  the  facts  it  may,  under  the  state  practice,  be 
treated  as  a  sufficient  pleading  in  a  court  of  law.  I  have  never  known 
a  common-lawsuit  prosecuted  under  the  forms  of  a  "bill  in  equity" 
in  a  court  of  law  in  Tennessee.  Such  a  proceeding  would  be  as  much 
of  an  anomaly  in  those  courts  as  in  the  court  of  king's  bench  100 
years  ago,  notwithstanding  our  reformed'  pleadings  under  the  Code. 
There  is,  therefore,  no  state  practice  like  that  suggested,  imposed 
upon  this  court  by  the  practice  conformity  act  of  187$.  On  the  same 
principle  as  that  contended  for,  any  letter  or  series  of  letters  "stating 
the  facts"  and  claiming  damages,  or  any  memorandum,  deposition, 
affidavit,  memorial,  article  in  a  newspaper  or  magazine,  or  other 
"statement  of  the  facts"  might  be  filed  and  treated  as  a  declaration 
in  a  court  of  law.  I  do  not  understand  the  law  of  Tennessee  to  be 
BO.  The  Code  abolishes  all  forms  of  action  so  far  as  to  obliterate  the 
technical  distinctions  between  them,  but  still  requires  pleadings  in 
courts  of  law  to  be  in  the  form  of  declarations  and  pleas,  and  the  form 
of  petition  and  answer  or  bill  and  answer  is  not  recognized  in  the 
statutes  nor  used  in  practice.  The  models  prescribed  are  those  of  the 
common  law,  stripped  of  useless  verbiage  and  those  teohmcal  char- 
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acteristics  which  distingnish  them  as  actions  of  atsumpait  or  <iie, 
trespoBt  or  trover,  and  the  like,  but  they  are  yet  in  form  and  sabstanoe 
declarations  and  pleat  and  constitute  a  compact  and  admirable  sys- 
tem of  pleading,  Avhich  it  is  a  pity  the  legislature  has  spoiled  by  giv- 
ing parties  the  option  to  plead  "as  at  common  law,"  and  it  would  be 
the  more  a  pity  to  give  a  further  option  of  pleading  o»  in  equity,  which 
we  are  asked  to  do  in  this  case.  Act  1859-60,  c.  33,  Tenn.  Ck>de, 
§  2917a. 

It  is  true  that  no  action  is  allowed  to  fail  because  of  any  defect  in 
form ;  and  any  form  complying  substantially  with  the  Code  require- 
ments would  be  sustained  however  inartistic;  but,  after  all,  the  Code 
requires  that  the  pleadings  shall  state  "only  material  facts,  without  ar- 
gument or  inference,  as  briefly  as  is  consistent  with  presenting  the 
matter  in  issue  in  an  intelligible  form,"  and  "in  all  actions  at  law 
the  cause  of  action  shall  be  stated  clearly,  explicitly,  and  as  briefly 
as  possible."  Tenn.  Code,  §§  2751,  2881.  This  would  seem  to  pre- 
elnde  the  argumentative  and  inferential  statements  of  this  "bill  in 
equity"  and  its  "exhibits,"  proper  enough  in  a  court  of  chancery, 
bat  not  at  all  like  the  forms  prescribed  by  the  Code  for  a  declaration 
in  suits  at  law  with  which  substantial  compliance  is  required.  Id. 
§§  2939,  2940.  Another  section  enacts  that  "Any  pleading  possess- 
ing the  following  requisites  shall  be  sufficient :  (1)  When  it  conveys 
a  reasonable  certainty  of  meaning;  (2)  when  by  a  fair  and  natural 
construction  it  shows  a  substantial  cause  of  action  or  defense."  Id. 
2884.  This  means,  of  course,  any  pleading  substantially  in  the 
forms  prescribed  by  the  Code;  and  the  very  next  section  requires  the 
court  to  require  a  more  specific  statement,  if  the  pleading  be  defect- 
ive in  the  first  particular  'above  mentioned.  Id.  2885.  I  do  not 
doubt  that,  taken  altogether,  the  Code  requires,  in  suits  at  law,  a  plead- 
ing in  the  form  of  a  declaration,  but  saves  to  the  party  stating  the 
facts  of  his  case,  in  any  form  whatever,  his  right  of  action,  subject  to 
the  power  of  the  court  to  compel  him  to  reform  the  pleadings,  if  not 
already  in  substantial  compliance  with  the  requirements  of  the  Code. 
Nor  do  I  doubt,  on  the  other  hand,  that,  if  taken  in  time,  an  objec- 
tion to  an  action  at  law  brought  in  a  state  law  court,  under  the  form 
of  a  bill  in  equity,  would  b^  sustained  and  the  party  required,  as  here, 
to  put  his  pleading  in  the  form  of  a  declaration  at  law.  Id.  2746- 
2753,  2863-2879,  2880-2940;  3  Meig,  Dig.  (2d.  Ed.)  2140,  2133- 
2151;  Cherry  y.  Hardin,  4  Heisk.  199,  203;  Stover  v.  Allen,  6  Heisk. 
614. 

The  pleadings  in  a  court  of  equity  are  so  ill-adapted  to  present  the 
issnes  to  a  jury  that  I  doubt  if  congress  itself  could  impose  them  on 
a  federal  court  of  law  without  giving  the  act  "an  unconstitutional 
operation  dangerous  to  the  trial  by  jury."  Phillips  v.  Preston,  5 
How.  278,  289.  It  certainly  could  not,  without  some  such  contrivance 
AS  we  have  in  the  state  courts  of  equity  in  Tenuesee  for  sifting  out 
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the  issues  and  presenting  tliem  in  a  more  simple  form,  less  embar- 
rassing to  the  prosecution  or  defense  of  a  case  before  a  jury. 
Motion  granted. 

1.  Consult  on  the  subject  of  the  distinctions  between  law  and  equity  in 
procedure  generally  in  the  courts  of  the  United  States  the  following  cases: 
Wiscart  v.  Dauchy,  3  Dall.  321;  Robimon  v.  Campbell,  3  Wheat.  212;  V.  8. 
V.  Howland,  4  Wheat.  114;  Waytnan  v.  Southard,  10  Wheat.  1,  41 ;  Parsons  v. 
Bedford.  3  Pet.  433 ;  Beers  v.  Haughtori,  9  Pet.  329 ;  Livingston  v.  Story,  Id.  652 ; 
Parish  V.  Ellis,  16  Pet.  451 ;  Phillips  v.  Preston,  5  How.  278;  Bennett  v.  But- 
tertoorlh,  11  How.  674;  Neves  v.  Scott,  13  How.  268;  Pennsylvania  v.  Wheel- 
ing Bridge  Co.  13  How.  518;  Graham  v.  Bayne,  18  How.  60;  Hipp  v.  Babin, 
19  How.  276;  McFaul  v.  Ramsey,  20  How.  525;  Jones  v.  McMasters,  8;  Id. 
Penn  v.  Holme,  21  How.  481;  Fami  v.  Tesson,  1  Black,  314;  Noonan  v. 
Lee,  2  Black,  509;  Thompson  v.  Railroad  Cos.  6  WaU.  134;  Ins.  Co.  v.  Wetde, 
9  Wall.  677;  Walker  v.  Dreville,  12  Wall.  440;  JSo;  parte  McNeil,  13  WalL 
236;  Tyfer  v.  Magwtre,  17  Wall.  253;  Homhuckle  v.  Toombs,  18  Wall.  648; 
if/tdd  V.  Burrotos,  91 U. S.  426;  Indianapolis,  etc.,  R.  Co.  v.  florst,  93  U.  S. 299; 
Newcomb  v.  IFood,  97  U.  S.  581;  VanNorden  v.  Morton,  99  U.  S.  378;  Smith 
V.  Railroad  Co.  Id.  398;  ^as  jwrte  Bojrd,  105  U.  S.  647;  Mayer  v.  Fotdk- 
rod,  4  Wash.  C.  C.  349 ;  Baker  v.  Biddle,  Bald.  394 ;  fffer  v.  fi^eflrgr,  4  McLean, 
202;  Gordon  v.  Hobart,  2  Sumn.  401;  iJyrd  v.  Badger,  1  McAU.  443;  Lortng 
V.  Doioner,  Id.  360;  Shvford  v.  Cain,  1  Abb.  (U.  S.)  302;  Lamar  v.  Dana,  10 
Blatchf.  34;  Montejo  v.  Omwb,  14  Blatchf.  324;  Garden  City  Co.  v.  Sw^ft,  1 
Dill.  305;  Weed  Sewing-machine  Co.  v.  H'teft*.  3  Dill.  261 ;  Hall  v.  Mining  Co. 
1  Woods,  544;  Benjamin  v.  Cavaroc,  2  Woods,  168;  Kimball  v.  Mobile  Co.  8 
Woods,  555;  Butler  v.  Young,  1  Flippin,  276;  Beardsley  v.  Littell,  6  Cent. 
Law  J.  270;  Soflre  v.  Tomszky,  Id.  7;  S<on«  Cutter  Co.  v.  Sear«,  9  ^ed.  Rep, 
8;  Benedict  v.  Williams,  11  Fed.  Rep.  547;  Werthein  v.  Continental  Ry.  & 
T.  Co.  Id.  689;  Z^.  S.  v.  Tmiw,  12  Fed.  Rep.  852;  Steam  Stowe  Cwitej-  Co.  v. 
Jones,  13  Fkd.  Rep.  567. 

2.  Consult  on  the  special  subject  of  these  distinctions  in  relation  to  mat- 
ters of  pleading  and  the  removal  of  causes  the  following  cases:  Gaines  v.  Re(f, 
15  Pet.  9;  Minor  v.  Tillotson,  2  How.  392;  Randon  v.  Toby,  11  How.  493; 
Green  v.  Ctistard,  23  How.  484;  Gridley  v.  Westbrook,  Id..  503;  Part- 
ridge V.  Ins.  Co.  15  Wall.  573;  The  Ahbotti^ford.  98  U.  S.  440;  Barrow  v. 
Hunton,  99  U.  S.  80;  zrwri  v.  Hollingsvsorth,  100  U.  S.  100;  West  v.  Sm«A, 
101  U.  S.  264;  Duncan  v.  <?ei7an,  Id.  810;  Jifkins  v.  Sweetzer,  102  U.  S.  177; 
iTfny  V.  Worthington,  104  U.  S.  44,  50;  Hewett  v.  Phelps,  105  U.  S.  398,  396; 
Toucey  v.  Bowen,  1  Blss.  81;  Akerly  v.  FiZo«,  3  Biss.  332;  Brownell  v.  G'or- 
don,  1  McAU.  207, 211;  Clarke  \.  Protection  Ins.  Co.  1  Blatchf.  150;  Charter 
Oak  Ins.  Co.  v.  Star  Ins.  Co.  6  Blatchf.  208;  Fisk  v.  Union  Pao.  R.  Co.  8 
Blatchf.  299;  Dart  v.  McKinney,  9  Blatchf.  349;  Merchants'  Nat.  Bank  v. 
WAeeier,  13  Blatchf.  218;  S.  G.  3  Cent.  Law  J.  13;  Bills  v.  Railroad  Co.  18 
Blatchf.  227;  Oscanyan  v.  Winchester  Arms  Co.  15  Blatchf.  79,  87;  La.  Mothe 
Manvfg  Co.  v.  Tube  Works,  Id.  435;  Stevens  v.  Richardson.  20  Blatchf.  53; 
[S.  C.  9  Fed.  Rep.  191  ;J  Ins.  Co.  v.  Stanchftdd,  1  Dill.  424;  Zinkeison  v. 
Hvfschmidt,  1  Cent.  Law  J.  144;  Thorite  v.  Towanda  Tanning  Co.  15  Fed, 
Rep.  289. 

3.  Consult,  also,  generally,  the  following  text^books :  Dill.  Rem.  Causes,  (2d 
Ed.)  40,  42,  45,  46,  47;  Bump,  Fed.  Proc.  180,  209,  237:  Thatcher,  Pr.  C.  C. 
305-307,  309,  310;  Spear,  Fed.  J.  473,  486,  521,  522,  747,  764. 
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Leo  v.  Union'  Pac.  Bt.  Go.  and  another. 
{CHreua  Court,  S.  D.  Ifeu  Tork.    January  24, 1884.) 

1.  DbXTTRRKB— iKBnTFICIKHCY  OF  COMPLAIHT— CORPORATE   POWSBB,  ETa 

The  bill  of  the  plaintifT,  a  stockholder  in  the  defendant  corporation,  brought 
to  restrain  the  corporation  from  employing  its  assets  in  excess  of  its  corporate 
powers,  held  insufficient  on  demurrer  on  the  ground  that  the  aUegations  and 
statements  should  be  more  specific  to  show  good  cause  for  the  relief  sought. 

2.  OORPOBATIONB — Ik  WhaT  CA°E  THB  MAJORITY   RlTLEB. 

In  corporations  within  the  scope  of  the  corporate  authority  the  majority 
rules ;  beyond  this  they  have  no  right  to  go,  and  one  may  insist  upon  stopping 
at  the  limits. 

3.  Sams. 

Those  who  become  members  of  a  corporation  consent  to  the  rule  of  the  ma- 
jority within  the  powers  of  the  corporation,  but  not  beyond.  As  the  right  to 
restrain  going  beyond  such  powers  depends  upon  the  want  of  consent,  if  the 
consent  is  given  the  right  ceases.  Therefore,  when  such  restraint  is  sought,  due 
diligence,  in  the  proper  direction,  to  prevent  what  is  sought  to  be  restrained, 
must  be  shown  as  a  part  of  the  title  to  relief. 

In  Eqnity. 

George  Zabriskie  and  John  E.  Bvrrill,  for  orator. 

John  F.  DiUon,  for  defendants. 

Wheeleb,  3.  This  cause  has  been  before  heard  on  a  motion  for 
a  preliminary  injunction.  17  Fed  Bep.  273.  It  has  now  been  heard 
on  demurrer  to  the  bill.  The  question  then  was  whether  the  de- 
fendants should  be  restrained  pending  the  litigation;  it  now  is 
whether  there  is  anything  in  the  bill  which  they  ought  to  answer. 
The  bill  is  brought  by  a  stockholder  to  restrain  the  corporation  from 
employing  its  assets  in  excess  of  its  corporate  powers ;  the  other  de- 
fendant is  joined  as  president  of  the  corporation  for  discovery  merely, 
and  no  bad  faith  is  alleged  or  charged.  The  prayer  is  that  the  cor- 
poration and  its  officers  and  agents  be  restrained,  and  for  farther  re- 
lief. Any  relief  for  the  orator  here  must  be  wholly  preventive.  He 
could  not,  and  does  not  ask  to,  undo  what  has  been  done.  The  avails 
of  it,  if  held  by  the  corporation,  can  only  be  reached  through  divi- 
dends common  to  all  stockholders;  if  by  others,  only  by  proceedings 
against  those  who  have  them. 

According  to  the  bill,  which  is  now  to  be  taken  as  true,  the  cor- 
poration is  made  up  of  the  Union  Pacific  Railroad  Company,  the 
Kansas  Pacific  Railway  Company,  and  the  Denver  Pacific  Railway 
&  Telegraph  Company.  The  Union  Pacific  Railroad  Company,  be- 
fore the  consolidation,  having  a  definite  line  of  road,  exceeded  its 
powers  if  what  is  now  sought  to  be  restrained  is  an  excess,  and  in 
the  same  manner,  by  lending  and  advancing  moneys  to  other  rail- 
road companies  to  be  used  in  the  construction,  maintenance,  and 
operation  of  their  roads,  and  entered  into  obligations  to  furnish  fur- 
ther amounts,  and  received  in  payment  of  moneys  furnished  from 
time  to  time  stocks  and  bonds  of  such  roads.     Since  the  consolida- 
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tion  the  same  course  has  been  pursued ;  stocks  and  bonds  to  which 
the  Union  Pacific  Bailroad  Company  would  have  been  entitled,  have 
been  received  by  the  defendant,  and  it  has  lent  and  advanced  its 
moneys  and  credit  to  the  same  and  other  organized  railroad  corpo- 
rations for  the  purpose  of,  and  of  aiding  in,  the  construction,  main- 
tenance, and  operation  of  their  roads.  There  is  no  description  of 
the  corporations  so  aided,  except  that  the  corporate  names  of 
some  are  stated  without  their  source,  whether  from  state  or  national 
authority,  and  some  are  stated  to  be  unknown ;  nor  of  their  lines  of 
road  except  as  branch  and  connecting  roads.  Nor  is  there  any 
statement  of  the  amount  of  such  aid  or  of  the  payments  therefor, 
except  that  it  is  stated  as  appearing  from  the  report  of  the  govern- 
ment auditor  that  the  amount  of  stocks  and  bonds  received  from 
other  roads  was,  by  the  Union  Pacific  Bailroad  Company,  June  30, 
1878,  $5,229,327.84 ;  June  30,  1879,  $7,534,243.91;  by  the  defend- 
ant, June  30,  1880,  $15,338,453.94,  and  that  the  orator  is  informed 
and  believes  that  the  defendant  now  holds  of  such  bonds  $23,749,> 
230.40,  and  of  such  stocks  $29,462,046.98.  The  orator  has  at  dif- 
ferent times  been  a  stockholder  to  a  large  amount  in  the  defendant 
company.  He  acquired  his' present  stock,  100  shares,  November  17, 
1882;  commenced  to  object  to  this  course  of  the  defendant  the  next 
day,  and  brought  this  suit  December  22,  1882.  In  the  amended  bill 
now  under  consideration,  it  is  alleged  that  at  a  g'eneral  meeting  of 
the  stockholders,  held  March  9, 1883,  at  which  the  holders  of  384,769 
shares  were  present  or  represented,  this  course  was  unanimously  ap- 
proved of.  Whether  the  orator  was  present  at  that  meeting  is  not 
stated;  neither  is  any  effort  by  him  with  the  stockholders,  either 
separately  or  at  any  meeting,  to  induce  them  to  change  or  desist  from 
this  course,  set  forth,  or  any  attempt  to  stop  it  shown,  except  notifica- 
tions and  protests  to  the  officers  and  agents  of  the  company. 

The  orator  could  not,  and  does  not  claim  to,  have  any  right  to  relief 
on  ac&ount  of  his  former  ownership  of  stock.  Having  parted  with 
that  and  all  rights  belonging  to  it,  he  gained  this  as  a  new  acquisi- 
tion, and  has  such  rights  as  appertain  to  him  as  the  owner  of  it  as  he 
acquired  it.  There  is  no  doubt,  and  no  question  is  really  made,  but 
that  a  stockholder  or  partner  in  an  enterprise  has  the  right  to  prevent 
taking  his  interest  into  another  and  different  enterprise  without  his 
consent.  In  corporations  within  the  scope  of  the  corporate  authority 
the  majority  rules ;  beyond  this  they  have  no  right  to  go,  and  on© 
may  insist  upon  stopping  at  the  limits.  Colman  v.  Eastern  Co*.  Ry. 
Co.  10  Beav.  1 ;  Salomons  v.  Laing,  12  Beav.  339;  Bemany.  Ruford, 
4  Eng.  Law  &  Eq.  106;  Stevens  v.  Rutland  d  B.  R.  Co.  29  Vt.  645. 
This  right  to  stop  the  majority  at  the  bounds  of  corporate  power  resta 
upon  the  control  which  every  one  has  over  his  own  property.  Those 
who  become  members  of  a  corporation,  consent  to  the  rule  of  the  ma- 
jority within  the  powers  of  the  corporation,  but  not  beyond.  As  the 
right  to  restrain  going  beyond  depends  upon  the  want  of  consent,  if 
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the  consent  is  given  the  right  mast  cease.  Therefore,  when  such  re- 
straint is  sought,  due  diligence,  in  the  proper  direction,  to  prevent 
what  is  sought  to  be  restrained,  must  be  shown  as  a  part  of  the  title 
to  relief.  Kent  v.  Jackson,  14  Beav.  367 ;  Qregory  v.  Patchett,  33  Beav. 
595.  The  exercise  of  the  rights  of  a  stockholder  to  influence  corporate 
action  by  vote  and  speech  in  corporate  meetings,  when  opportunity 
was  presented  or  could  be  had,  would  lie  in  the  proper  direction.  UntU. 
Buch  means  should  be  exhausted  or  prevented,  there  would  be  no  real 
oppression  of  the  minority  by  the  majority.  Hawea  v.  Oakland,  104 
U.  S.  450.  The  transactions  of  which  the  orator  complains,  and  the 
continuance  of  which  he  is  seeking  to  prevent,  have  been  going  on  in 
the  Union  Paciflc  Bailroad  Company  since  long  before,  and  in  the  de- 
fendant company  ever  since,  the  organization  of  the  defendant  com- 
pany. As  he  had  been  a  stockholder  before,  and  has  derived  his 
knowledge  of  what  was  being  done  from  the  Auditor's  reports,  open  to 
all  stockholders  at  least,  he  must  have  known  what  had  been  and  was 
being  done  in  these  respects  when  he  purchased  this  stock  and  as- 
sumed his  present  »tatu8  in  the  company.  He  does  not  allege  that  he 
was  in  anywise  ignorant  of  these  things.  His  vendor  is  not  shown 
to  have  in  all  this  time  objected,  and  must  be  taken  to  have  acqui- 
esced. He  purchased  this  stock  knowing  that  the  company  was  en- 
gaged in  the  enterprises  he  seeks  to  stop,  and  by  taking  it  he  consen- 
ted to  become  a  member  of  a  corporation  so  engaged.  Large  outlays 
had  been  made,  great  liabilities  had  been  incurred,  and  embarrassing 
complications  would  necessarily  follow,  stopping  them  in  the  midst. 
It  would  seem  to  be  highly  inequitable  and  unjust  to  allow  such  a 
small  minority  to. step  in  and  arbitrarily  stop  the  great  majority, 
acting  in  good  faith,  honestly  even  if  mistakenly,  and  in  strictness 
outside  of  their  authority.  If  the  company  was  about  to  under- 
take a  new  enterprise  not  involved  with  these  which  have  been  so  long 
prosecuted,  and  outside  of  its  corporate  powers,  such  as  building  a 
new  line  of  road  or  purchasing  the  stock  of  another  line,  so  as  to  con- 
trol it,  and  thereby  extend  its  lines  beyond  its  charter,  the  case  might 
be  very  different. 

It  does  not  distinctly  appear  that  the  transactions  in  question  are 
outside  of  the  powers  of  the  corporation.  The  Kansas  Pacific  Eail- 
way  Company  was  a  Kansas  porporation,  with  powers  amply  suffi- 
cient, under  the  laws  of  that  state,  to  do  within  that  state  all  that  is 
complained  of  as  being  done  somewhere  by  the  defendant,  Comp. 
Laws  Kan.  §  4091.  This  <5orporation  was  consolidated  with  the 
others  as  it  was,  and  as  they  were,  and  it  is  not  easy  to  see  any  rea- 
son why  the  corporate  powers  of  each  were  not  carried  into  the  con- 
solidated company.  County  of  Scotland  v.  Thomas,  94  U.  S.  682. 
Not  that  the  consolidated  company  has  powers  in  all  the  states  and 
territories  where  it  exists  co-extensive  with  those  of  the  Kansas  Pacific 
in  Kansas,  bnt  it  may  have  in  Kansas  all  the  powers  which  the  Kansas 
Pacific  had  there.    If  it  has,  all  these  transactions  may  be,  so  far  as 
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the  bill  shows,  in  that  state,  and  within  the  powers  authorized  to  be 
exercised  there.  The  names  of  the  corporations  are  given,  bat  they 
are  private  corporations,  although  created  for  public  purposes,  and 
judicial  notice  cannot  be  taken  of  their  location.  Although  the  de< 
fendant  is  merely  a  railroad  corporation,  it  must,  from  its  nature  and 
circumstances,  have  large  implied  powers,  which  are  as  well  conferred 
as  its  express  powers.  Nat.  Bank  v.  Graham,  100  U.  S.  699.  It  is 
burdened  with  vast  debts,  which  it  was  fully  authorized  to  assume, 
falling  due  in  such  immense  sums  at  a  time  that  the  ordinary  reve- 
nues would  be  wholly  inadequate  to  meet  them.  Large  accamula- 
tions  and  investments  must  be  made  long  beforehand,  involving  great 
financial  transactions.  Operations  must  be  had  wholly  foreign  to  the 
management  of  the  railroads  themselves,  and  pertaining  much  more 
to  the  business  of  banking  than  that  of  a  carrier.  These  operations, 
if  entered  into  for  the  purpose  of  carrying  on  a  banking  business, 
would  be  wholly  outside  of  the  corporate  power ;  but  when  done  for 
the  purpose  of  fulfilling  the  financial  duties  of  the  corporation,  must 
be  clearly  within  them.  The  purchase  of  the  stocks  and  bonds  of 
other  railroads  might  be  for  this  legitimate  purpose,  as  well  as  the 
purchase  of  government  or  other  corporate  securities.  The  orator 
has  not  shown  that  the  purchases  of  stocks  and  bonds  may  not  be  of 
this  proper  class. 

All  these  statements  and  allegations  are  in  very  general  terms. 
Excess  of  chartered  powers,  in  progress  or  intended,  is  in  no  partic- 
ular pointed  out.  A  decree  according  to  the  prayer  of  the  bill  would 
be  scarcely,  if  any,  more  than  a  general  injunction  against  going 
outside  of  the  charters.  Something  more  specific,  and  so  specific 
that  the  court  can  see  that  it  is  unwarranted  by  the  law  of  the  ex- 
istence of  the  corporation,  and  wrongful  to  the  orator  as  a  member 
of  it,  should  be  pointed  out  distinctly.  The  bill,  as  now  considered, 
does  not  appear  to  be  sufficient  to  require  an  answer. 

The  demurrer  is  sustained,  and  the  bill  adjudged  insufficient. 


Berry  and  another,  Assignee,  etc.,  v.  Sawyer  and  others. 
{Circuit  Court,  W.  D.  Penniylvania.    September  14, 1882.) 

1.  Express  and  Constructive  Trosts— Parox.  Aoreemeht  RESPKcrruo  Lakd. 

A  parol  agreement  by  which  one  of  several  joint  purchasers  of  land  takes  the 
title  in  trust  for  the  others,  imposes  upon  the  grantee  an  express  trust  wliich 
does  not  fall  within  the  meanins;  of  a  statute  of  limitations  fixing  a  time  for  the 
enforcement  of  constructive  trusts. 

2.  Limitation — Bankrupt  Act — Adverse  Interest. 

The  clause  of  the  bankrupt  act  requiring  all  causes  of  action,  "between  an 
assignee  in  bankruptcy  and  a  person  claiming  an  adverse  interest,"  to  be  pros- 
ecuted within  two  years,  applies  only  when  the  interest  has  been  actually  ad- 
verse for  two  years ;  and  the  interi'.it  of  a  trustee,  so  long  as  he  acknowledges 
the  trust,  is  not  adverse  to  that  of  his  et»lui  que  tru4it. 
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3.  W1TWB88—C0MPETKHCT— Action  by  or  aoaikbt  Exbcotors— Pabtt  to  thb 

Becord. 

tjection  858  of  the  Revised  Statutes,  making  both,  parties  in  actions  by  or 
against  executors,  administrators,  or  guardians  incompetent  to  testify  as  to 
certain  transactions,  does  not  disqualify  a  person  interested  in  the  controversy 
unless  he  is  an  actual  party  to  the  record. 

4.  Equity  Pleadcno  —  Responsive  Aluioatioms  —  How  far  Cohclubivb  Eyi- 

BEKCK. 

The  rule  that  responsive  allegrations  in  the  answer  to  a  bill  in  equity  are  con- 
clusive evidence  in  favor  of  the  respondent  unless  overcome  by  the  testimony 
of  two  witnesses  or  their  equivalent  cannot  be  invoked  when  the  answer  is 
upon  information  and  belief,  or  is  discredited  by  circumstances. 

In  Equity. 

Sehoyer  <f  McMurry,  for  complainants. 

Malcolm  Hay  and  S.  H,  Geyer,  for  respondents. 

McEennan,  J.  This  bill  is  filed  by  the  complainants,  as  assign- 
ees in  bankruptcy  of  N.  P.  Sawyer,  against  Jane  Frances  Sawyer, 
in  her  own  right,  and  as  executrix  of  the  will  of  John  H.  Sawyer,  and 
also  against  C.  B.  Seeley  and  Ormsby  Phillips,  as  voluntary  assignees 
of  said  John  H.  Sawyer.  It  alleges  that  N.  P.  Sawyer  confessed 
judgments  to  si  large  amount  in  favor  of  John  H.  Sawyer,  which  are 
entered  of  record  in  Allegheny  county,  ^  large  portion  of  which  judg- 
ments were  merely  a  security  for  advances  and  responsibilities  to  be 
thereafter  made  and  assumed  by  said  John  H.  Sawyer  for  the  benefit 
of  N.  P.  Sawyer,  but  which  he  did  not  make  or  assume;  and  that 
certain  valuable  real  estate,  fully  described  in  Exhibit  G,  was  pur- 
chased jointly  by  John  H.  Sawyer,  N.  P.  Sawyer,  and  B.  C.  Sawyer, 
the  title  of  which,  for  convenience  of  sale,  was  vested  in  John  H.  Saw- 
yer, who  held  said  title  in  trust  for  himself  and  the  said  N.  P.  and  B. 
C.  Sawyer;  and  that  the  said  John  H.  Sawyer,  in  his  life-time,  sold  con- 
siderable portions  of  said  real  estate  and  received  the  purchase  money, 
but  rendered  no  account  thereof.  And,  therefore,  praying  that  an 
account  be  taken  of  the  proceeds  of  all  sales  by  said  John  H.  Saw- 
yer in  his  life-time;  that  any  surplus  due  to  said  N.  P.  Sawyer  after 
paying  his  true  indebtedness  to  John  H.  Sawyer,  be  paid  to  the  com- 
plainants; and  that  the  undivided  one- third  of  the  said  real  estate 
remaining  unsold  be  conveyed  to  the  complainants. 

The  answers  of  Jane  P.  Sawyer  and  Ormsby  Phillips,  upon  in- 
formation and  belief,  deny  that  the  judgments  confessed  by  N.  P. 
Sawyer  to  John  H.  Sawyer  were  given,  as  stated  in  the  bill,  for  fu- 
ture advances  and  responsibilities,  but  aver  that  they  were  founded 
upon  an  actual  indebtedness  by  N.  P.  to  John  H.  Sawyer,  at  the  time. 
And  they  also,  upon  information  and  belief,  deny  the  fiduciary  char- 
acter of  the  conveyances  to  John  H.  Sawyer  of  the  real  estate  de- 
scribed. And  they  also  aver  that  an  act  of  assembly  of  the  common- 
wealth of  Pennsylvania,  approved  Apnl  22,  1856,  entitled,  "An  act 
for  the  greater  certainty  of  title,  and  more  secure  enjoyment  of  real 
estate,"  provides,  inter  alia,  "that  no  right  of  entry  shall  accrue  or  ac- 
tion be  maintained  to  enforce  any  implied  or  resulting  trust  as  to  re- 
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alty,  bat  within  five  years  after  such  trust  accrued,  with  the  right  of 
entry,  unless  such  trust  shall  have  been  acknowledged  by  writing  to 
subsist  by  the  party  to  be  charged  therewith  within  the  said  period;" 
and  therefore  aver  that,  as  more  than  five  years  have  elapsed  since 
the  alleged  trust  accrued,  the  complainants  are  not  entitled  to  have 
it  enforced.  , 

It  is  clear  that  the  Pennsylvania  statute  operates  exclusively  upon 
the  class  of  trust  which  is  within  its  terms.  Besulting  trusts  alone 
are  named,  and  hence  they  only  are  within  its  scope.  They  are  such 
as  are  implied  by  operation  of  law,  as  where  one  buys  land  in  the 
name  of  another,  and  pays  the  purchase  money,  the  legal  implication 
is  that  the  grantee  of  the  title  holds  it  in  trust  for  the  person  who 
paid  the  purchase  money.  They  belong  to  a  distinct  class  from  ex- 
press trusts,  which  never  rest  in  implication,  but  are  the  product  of 
an  express  declaration  or  agreement.  That  the  latter  may  be  created 
by  parol — as  is  now  well  settled — does  not  change  their  technical 
character  or  classification.  The  trust  alleged  in  the  bill  is  an  express 
one,  and  therefore  the  respondents  are  not  entitled  to  the  benefit  of 
the  statutory  limitation. 

The  complainants  were  appointed  assignees  in  ban|ruptcy  of  N.  P. 
Sawyer  on  the  twentieth  of  November,  1876 ;  John  H.  Sawyer  died 
in  July,  1877;  and  this  suit  was  brought  in  November,  1879.  It  is 
therefore  insisted  that  more  than  two  years  elapsed  after  the  com- 
plainants' right  of  action  accrued,  and  that  the  suit  is  barred  by  sec- 
tion 5057  of  the  Bevised  Statutes,  (section  2  of  the  bankrupt  act.) 
That  section  fixes  the  period  of  two  years  from  the  time  when  the 
canise  of  action  accrued  for  the  bringing  of  suits,  at  law  or  in  equity, 
"between  an  assignee  in  bankruptcy  and  a.  person  claiming  an  ad- 
verse interest  touching  any  property  or  right  of  property  transfer- 
able or  vested  in  such  assignee."  A  similar  provision  was  contained 
in  the  bankrupt  act  of  1841,  and  that  was  held  not  to  apply  to  con- 
troversies touching  real  estate  until  after  two  years  from  the  taking 
of  adverse  possession.  Banks  v.  Ogden,  2  Wall.  58.  And  in  Bailey  v. 
Glover,  21  Wall.  346,  the  limitation  in  the  act  of  1867  is  held  to  ap- 
ply to  all  judicial  contests  where  the  interests  are  adverse  and  have  so 
existed  for  more  than  two  years.  And  so,  again,  in  Seymour  v.  Freer,  8 
Wall.  202,  the  court  say :  "When  there  is  no  disclaimer  the  statute  has 
no  application  to  an  express  trust,  such  as  we  have  found  to  exist  in 
this  case."  Here  the  court  found  a  trust  to  have  existed  which  is 
strikingly  similar  in  its  main  feature  to  the  trust  set  up  in  this  case. 

If  the  averments  of  the  bill  as  to  the  original  existence  of  a  trust 
are  sustained  by  competent  and  sufficient  proof,  the  applicability  of 
the  limitation  will  then  depend  upon  whether,  and  at  what  time, 
there  was  a  disclaimer  of  the  trust  by  the  trustee  or  his  representa- 
tives, or  whether  and  when  the  interests  of  the  parties  became  adverse. 
The  respondents  have  not  offered  any  evidence ;  and  there  is  nothing 
in  the  record  to  show  that  John  H.  Sawyer,  at  any  time  during  his 
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life,  denied  the  trnsi,  or  that  his  assignees  and  personal  representa- 
tive assumed  an  attitude  adverse  to  it  until  1879,  within  a  year  be- 
fore the  institution  of  this  suit.  It  is  true  that  John  H.  Sawyer  held 
the  legal  title  and  made  sales  and  conyeyances  of  parts  of  the  trust 
property,  and  received  the  purchase  money  therefor.  This  was  not, 
however,  inconsistent  with  the  trust,  but  was  in  entire  harmony  with, 
and  in  pursuance  of,  its  alleged  object  and  terms.  More  than  this, 
it  is  in  proof  that  N.  F.  Sawyer  and  6.  C.  Sawyer  occupied  parts  of 
the  trust  property  for  some  years  during  the  life  of  John  H.  Sawyer 
vithout  paying  any  rent  to  him,  or  any  claim  for  it  on  his  part. 
Under  these  circumstances,  it  is  clear  that  an  adverse  relation  touch- 
ing the  alleged  trust  did  not  exist  for  two  years  between  N.  P.  Saw- 
yer and  John  H.  Sawyer  or  his  representatives;  and  hence  that  the 
statutory  limitation  is  ineffectually  invoked. 

The  testimony  of  N.  P.  Sawyer  has  been  taken  and  oSfered,  and 
it  is  indispensible  to  the  complainants.  His  competency  as  a  wit- 
ness is  objected  to  by  the  respondents.  Although  he  is  not  a  party 
to  this  suit,  yet  we  think  he  has  such  an  interest  in  its  result  as  would 
disqualify  him,  unless  he  is  rendered  competent  by  section  858  of  the 
Beyised  Statutes.  That  section,  in  the  most  comprehensive  terms, 
removes  all  disqualifications  to  testify  by  a  party  to  an  action,  or  by 
one  interested  in  the  issue  tried ;  but  it  provides  "that  in  actions  by 
or  against  executors,  administrators,  or  guardians,  in  which  judgment 
may  be  rendered  for  or  against  them,  neither  party  shall  be  allowed 
to  testify  against  the  other,  as  to  any  transaction  with  or  statement 
by  the  testator,  intestate,  or  ward,  unless  called  to  testify  thereto  by 
the  opposite  party,  or  required  to  testify  thereto  by  the  court. "  Be- 
fore the  passage  of  this  act  two  classes  of  persons  were  incompetent 
to  testify,  viz.,  parties  to  the  issue,  and  persons  interested  in  but 
not  parties  to  it.  In  the  body  of  the  section  this  disqualification  is 
removed,  without  restriction,  as  to  both  classes.  The  proviso,  how- 
ever, restricts  the  testimony  of  a  "party"  to  the  issue  so  as  to  exclude 
transactions  with,  or  statements  by,  a  deceased  testator,  intestate,  or 
guardian,  but  does  not  impose  any  such  limitation  upon  the  compe- 
tency of  a  witness  interested  in  but  not  a  party  to  the  issue.  This 
is  the  literal  import  of  the  whole  section,  and,  we  think,  accords  with 
its  spirit  and  reason.  We  must  therefore  overrule  the  objection  to 
the  deposition  of  N.  P.  Sawyer,  and  take  the  whole  of  it  into  consid- 
eration. That  testimony  is  of  great  significance.  It  sustains  every 
material  allegation  of  the  bill.  It  establishes  the  trust  alleged,  ex- 
plains its  origin  and  nature,  and  states  fully  and  clearly  its  objects 
and  terms,  and  the  reason  of  them,  and  what  was  done  in  pursuance 
of  it.  And  it  is  materially  reinforced  by  the  testimony  of  Wade 
Hampton  and  Andrew  Lyons,  both  of  whom  testify  to  acts  and  dec- 
larations of  John  H.  Sawyer,  as  well  as  of  N.  P.  and  B.  G.  Sawyer, 
in  his  presence,  in  confirmation  of  the  existence  of  a  trust.  No  rea- 
son is  apparent  to  us  why  this  testimony  should  not  be  believed;  and 
v.l9,no.5— 19 
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SO  aocepting  it,  we  are  brought  to  the  conclusion  that  the  title  to  the 
real  estate  described  in  the  bill  and  exhibits  was  vested  in  John  H. 
Sawyer  for  the  joint  and  equal  benefit  of  himself,  N.  P.  Sawyer,  and 
B.  G.  Sawyer,  and  that  the  unsold  remainder  of  this  real  estate  is 
held  by  his  successors,  subject  to  this  tru^t. 

But  it  is  urged  by  the  respondents'  counsel  that  even  if  the  evidence 
in  support  of  the  bill  is  to  be  taken  as  true,  it  is  not  sufficient  to  en- 
title the  complainants  to  a  decree ;  and  the  familiar  rule  in  equity  ia 
invoked  that  the  responsive  allegations  in  an  answer  are  conclusive 
evidence  in  favor  of  the  respondent,  unless  they  are  overcome  by  the 
testimony  of  two  witnesses,  or  that  of  one  and  proof  of  circumstances 
equivalent  to  the  testimony  of  a  second  witness.  This  is  the  gen- 
eral rule  when  the  negative  averments  in  the  answer  are  positive  and 
are  founded  upon  the  knowledge  of  the  respondent.  The  reason  of 
it  is,  as  stated  by  Chief  Justice  Marshall  in  Clark's  Ex'rt  v.  Van  Riems- 
dyh,  9  Cranch,  160,  that  "the  plaintiff  calls  upon  the  defendant  to 
•answer  an  allegation  he  makes,  and  thereby  admits  the  answer  to  be 
evidence.  If  it  is  testimony,  it  is  equal  to  the  testimony  of  any  other 
witness ;  and  as  the  plaintiff  cannot  prevail  if  the  balance  of  proof  be 
not  in  his  favor,  he  must  have  circumstances  in  addition  to  his  sin- 
gle witness  in  order  to  turn  the  balance."  And  he  affirms  that  the 
weight  to  be  given  to  the  answer  is  affected  by  the  same  tests  which 
are  applicable  to  a  deposition,  as,  for  instanc^e,  whether  the  respondent 
speaks  from  belief  or  knowledge.  Both  are  only  evidence,  and  must 
te  weighed  in  the  same  scales.  This  qualification  of  the  weight  to  be 
given  to  an  answer  upon  information  and  belief  is  also  strongly  stated 
in  the  note  to  Mr.  Bispham's  Adam's  Equity,  on  page  693,  on  the 
authority  of  numerous  American  cases.  And  in  the  note  to  section 
849a,  Story,  Eq.  PI.  (9th  Ed.)  it  is  thus  stated:  "An  answer  upon 
oath  is  not  evidence  for  the  defendant,  which  must  be  overcome  by 
two  witnesses,  *  •  *  (5)  when  the  answer  itself  shows,  or  it  is 
apparent  from  the  defendant's  situation  or  condition,  that  though  the 
answer  is  positive,  he  swears  to  matters  of  which  he  could  not  have 
personal  knowledge."  In  the  same  note  it  is  further  said,  upon  sev- 
eral authorities,  that,  where  an  answer  upon  oath  is  discredited  as  to 
one  point,  its  effect  as  evidence,  as  to  other  points,  is  impaired  or 
destroyed,  according  to  the  circumstances  of  the  case.  ' 

The  alleged  trust  property  consisted  of  two  parcels,  one  known  as 
the  Hitchcock  property,  purchased  in  the  latter  part  of  1865;  the 
other  as  the  O'Hara  property,  which  was  purchased  not  long  after 
the  Hitchcock.  As  to  the  Hitchcock  property,  the  largest  require- 
ment of  the  rule  is  fully  met  by  the  proofs  presented  by  the  com- 
plainants. The  testimony  of  three  witnesses  as  to  the  declara- 
tions and  acts  of  John  H.  Sawyer  .touching  the  negotiation  for  its 
purchase,  the  contract  for  it,  and  the  sales  of  a  large  part  of  it, 
clearly  impress  upon  his  title  the  fiduciary  character  contended  for 
by  the  complainants.     The  proof  in  relation  to  the  O'Hara  property 
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is  some'whai-less  plenary.  It  consists  chiefly  of  the  testimony  of  N. 
P.  Savryer.  But  considering  that  his  testimony  as  to  the  trust  agree- 
ment is  corroborated  by  the  testimony  of  Wade  Hampton  and  An- 
drew Lyons  touching  the  Hitchcock  property ;  that  the  negative  aver- 
ments of  the  answers  do  not  rest  upon  the  personal  knowledge  of  the 
respondents;  that  the  answers  are  materially  discredited  upon  one 
point  at  least  by  the  complainants'  proofs;  and  that  N.  F.  Sawyer 
was  in  the  occupancy  and  enjoyment  of  the  O'Hara  property  for 
nearly  10  years  without  payment  of  or  claim  for  rent, — we  are  of 
opinion  that  the  weight  of  the  answers  as  evidence  is  greatly  im- 
paired,  and  that  the  balance  of  proof  is  in  favor  of  the  complainants. 
Upon  the  whole  case,  we  think  the  reUef  prayed  for  ought  to  be 
granted  against  the  respondents,  except  Seeley,  and  a  decree  to  that 
effect  will  accordingly  be  drawn. 

AcHBSos,  J.  I  sat  with  Judge  MoEbknan  at  the  hearing  of  this 
case,  and  have  reached  the  same  oonclasious  announced  by  him.  I 
concur  onreservedly  in  his  opinion. 


Wbst  Pobtland  Houestbad  A«s'k  v.  Lawnbdalb,  Assignee. 

{UUtriet  Court,  D.  Oregon.    February  21, 1884.) 

1.  CosvETANCE— Consideration  fob. 

A  conveyance  under  seal  is  prima  facie  evlieace  of  a  sufficient  consideration, 
and  a  mere  stranger  to  the  land  cannot  question  it. 

%.  Ca8e  in  Judohknt. 

O.  and  C  were  tenants  in  common  of  a  tract  of  land  which  was  surveyed  and 
platted  as  Carter's  addition  to  Portland,  and  then  partitioned  between  the  ten- 
ants in  common  by  mutual  conveyances,  the  one  to  C.  containing  a  small  park 
for  the  purpose  of  equalizing  the  partition,  described  therein  as  block  67,  and 
afterwards  changed  said  survey  so  as  to  materially  diminish  said  park;  and  at 
the  same  time  G.  survej'ed  a  tract  of  land  adjoining  the  tract  held  in  common, 
into  lots  and  blocks,  and  together  with  his  co-tenants  platted  the  two  tracts  as 
one  Carter's  addition,  and  duly  acknowledged  and  recorded  the  same,  with  a 
block  numbered  67  in  the  G.  tract,  and  the  small  park  aforesaid,  not  numbered. 
Held,  that  the  conveyance  to  C.  of  the  park  as  block  67  did  not  affect  the  block 
67  afterwards  laid  off  in  the  G.  tract,  and  that  the  assignee  in  bankruptcy  of  C. 
had  no  right,  interest,  or  equity  therein,  and  should  be  enjoined  at  the  suit  of 
G.'s  grantee  from  selling  the  same  as  the  property  of  C.  and  thereby  casting  a 
cloud  on  such  grantee's  title  thereto. 

Suit  to  Enjoin  a  Sale  of  Real  Property. 

C.  P.  Heald,  for  plaintiff. 

George  H.  Durham  and  George  H.  Williamg,  for  defendant.  ' 

Dbady,  J.     This  case  was  before  this  court  on  a  plea  of  the  statute 
of  limitations  (section  .5057,  Rev.  St.)  to  the  original  bill,  filed  on 
March  27, 1883,  when  the  former  was  held  good,  (17  Fed.  Rkp.  205;) ' 
and  also  on  a  demurrer  to  an  amended  bill  filed  July  24, 1883,  which 
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was  overruled.  Id.  614.  The  case  has  since  been  heard  on  snch 
amended  bill,  the  answer  thereto,  and  the  replication,  exhibits  and 
testimony,  and  the  only  qnestion  arising  thereon  is  this:  was  the 
present  block  67,  in  Garten's  addition  to  Portland,  conveyed  to 
Charles  M.  Carter  on  September  6,  1871,  by  th0  partition  deed  to 
him  of  L.  F.  and  Elizabeth  Grover  and  others,  of  that  date?  if  it 
was,  this  suit  cannot  be  maintained,  even  if  it  was  included  in  said 
deed  by  mistake,  because  the  right  to  relief  therefrom  is  barred  by 
section  5057  of  the  Bevised  Btatutes.  But  if  it  was  not,  then  it  is 
equally  clear  that  the  defendant,  as  the  assignee  in  bankruptcy  of 
said  Carter,  has  no  right  or  interest  in  the  property,  and  may  be  re- 
strained from  selling  it  as  such,  and  thereby  casting  a  cloud  on  the 
title  of  the  plaintiff  thereto.  This  is  a  question  of  fact ;  and  without 
discussing  the  evidence  in  detail  it  is  sufficient  to  say  that  it  is  clear 
and  convincing  that  this  block  67  was  not  in  existence — had  not 
been  laid  off — when  this  deed  was  executed,  and  was  not  affected  by 
it.  N«ther  did  the  parties  to  this  conveyance  contemplate  or  under- 
stand that  the  title  to  this  block  was  in  any  way  involved  in  the  par- 
tition of  which  it  forms  a  part.  For  although  the  description  in  the 
conveyance — block  67,  in  Carter's  addition  to  Portland — so  far  indi- 
cates this  block  as  the  property  intended,  as  to  make  a  prima  facie 
case  of  identity,  yet  the  plaintiff  is  entitled  to  show,  and  has  shown 
beyond  a  doubt,  that  this  is  a  mere  coincidence,  and  that  whatever 
property  was  intended  to  be  conveyed  by  the  description  of  block  67, 
in  Carter's  addition,  it  was  not  and  could  not  be  this  block  67. 

Whenever,  for  any  cause  outside  of  a  deed,  there  arises  a  doubt  in 
the  .application  of  the  descriptive  part  thereof,  evidence  dehors  the 
writmg  may  be  resorted  to  for  the  purpose  of  identifying  the  sabject 
of  the  instrument  and  the  understanding  or  intent  in  this  respect  of 
the  parties  thereto.  And  it  matters  not  that  it  may  not  appear  what 
property  was  intended  to  be  conveyed  by  the  description  of  block  67 
in  this  deed,  so  long  as  it  does  not  appear  that  it  is  the  block  in  dis- 
pute. But  there  is  very  little  room  for  doubt  or  controversy  on  the 
subject.  When  the  parties  had  selected  the  blocks  in  the  common 
tracts  as  laid  out,  up  to  and  including  65,  in  the  first  survey,  it  was 
found  that  Mr.  J.  S.  Smith  and  Charles  M.  Carter,  had  less  in  value, 
according  to  the  agreed  prices,  than  the  other  two ;  and  so  to  equalize 
the  partition.  Smith  took  a  small  park  and  numbered  it  66,  while 
Carter  took  another  one  lying  between  Summit  and  East  drives,  and 
marked  it  67,  and  the  deeds  to  them  were  made  out  accordingly. 
The  plat  of  this  survey  was  photographed  before  this  partition,  and 
the  original  was  burned  in  the  great  fire  of  1872.  The  photographic 
copy  i^  here,  but  without  the  numbers  66  and  67  on  it.  Soon  after 
this  survey  and  partition  of  the  common  tract,  the  ground,  which  was 
uneven  and  steep  and  covered  with  timber  and  brush,  was  burned 
over,  and  showed  such  irregularities  of  conformation  as  induced  the 
parties  to  change  the  survey  in  some  respects,  whereby  the  park  al- 
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lotted  and  conveyed  to  Garter,  as  block  67,  was  materially  redaced  in 
size,  and  on  this  account  and  from  its  situation  regarded  as  almost 
worthless. 

In  platting  the  subsequent  survey  of  the  Grover  tract  the  second 
survey  of  the  common  tract  was  included  therein,  and  the  whole  ac- 
knowledged and  recorded  by  all  the  parties  thereto  on  November  4, 
1871,  as  the  plat  of  Carter's  addition.  In  numbering  the  blocks  on 
the  Grover  tract,  the  draughtsman,  who  was  the  same  person  in  both 
cases,  commenced  at  66,  the  highest  number  on  the  original  draught  of 
the  plat  of  the  common  tract  being  65.  Before  the  acknowledgment, 
however,  attention  was  called  to  the  fact  (hat  Smith  had  been  allotted 
a  park  in  that  tract  and  recdved  a  conveyance  of  it  from  bis  co-ten- 
ants as  block  66,  and  thereupon  the  block  of  that  number  on  the 
Grover  tract  was  numbered  66^,  but  the  park  allotted  and  conveyed 
to  Garter  as  block  67  does  not  appear  to  have  attracted  the  same  at- 
tention, and  the  plat  was  acknowledged  and  recorded  with  only  the 
one  block  numbered  67  on  it — the  one  in  the  Grover  tract.  The 
probability  is  thati^being  comparatively  worthless,  it  was  overlooked. 
It  was  never  listed  |or  taxation;  and  Mr.  Carter  testifies  that  he 
owned  the  block  adjoining  it,  and  he  preferred  and  so  regarded  it  as 
public  ground  or  street. 

The  theory  of  the  defendant  is  that,  although  this  park  in  the  com- 
mon tract  was  allotted  and  conveyed  to  Carter  as  block  67,  yet  when 
upon  the  resurvey  this  was  nearly  obliterated,  that  the  parties — and 
particularly  Grover  and  Carter — came  to  an  understanding  that  there 
should  be  a  block  67  laid  off  in  the  Grover  part  of  the  new  Garter's 
addition,  which  should  stand  for  and  represent  the  block  of  that  num- 
ber and  description  in  his  deed  of  September  6th.  But  the  parties  to 
the  transaction — Grover,  Smith,  and  Carter — all  testify  positively  that 
there  never  was  any  such  agreement  or  understanding,  or  even  any 
intention,  that  Carter  should  have  block  67  in  the  Grover  tract  on  any 
account  or  for  any  reason ;  and  there  is  nothing  in  the  case  but  sur- 
mise and  conjecture  to  the  contrary.  About  this  time  Garter  wrote 
his  name  on  the  recorded  plat  of  Garter's  addition  across  all  the 
blocks  claimed  by  him  therein,  and  this  block  67  is  not  among  them. 
If  he  then  understood  that  it  was  his,  why  did  he  omit  to  mark  it  ? 
The  omission  to  do  so,  under  the  circumstances,  is  a  deliberate  ad- 
mission that  it  was  not  his.  He  never  listed  it  for  taxation  or  paid 
any  taxes  on  it.  Lists  of  the  property  on  which  be  paid  taxes  for 
several  years  after  1871,  indorsed  on  the  tax  receipts,  including  sun- 
dry blocks  in  Carter's  addition,  are  produced  in  court,  and  this  block 
does  not  appear  in  any  of  them.  Carter  was  one  of  the  corporators 
of  the  plaintiff,  his  name  appearing  signed  to  the  articles  on  July  27, 
1875,  and  as  such  he  took  the  conveyance  of  this  block  frbm  the 
grantors  of  the  plaintiff.  -This  was  another  deliberate  admission  that 
the  property  was  not  his,  but  of  the  grantors  of  the  plaintiff.  And 
all  these  admissions  were  made  long  prior  to  the  bankruptcy  and  the 
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rise  of  this  controversy,  and  could  not,  so  far  as  appears,  have  been 
made  collectively  or  for  any  ulterior  purpose  whatever.  And  if  this 
surmise  or  conjecture  is  even  admitted  to  be  a  fact,  it  is  not  appar- 
ent how  this  verbal  understanding  between  Grover  and  Carter  could 
have  the  effect  to  convey  any  land  of  the  former  to  the  latter,  let 
alone  that  of  his  wife's.  Nor  was  there  any  reason  in  right  or  jus- 
tice for  such  an  understanding  or  agreement  between  the  parties.  If 
the  partition  of  the  common  tract  was  thought  to  have  resulted  an- 
■equally  as  to  Garter,  by  reason  of  the  contraction  of  the  park  allotted 
to  him  as  block  67,  Mr.  Grover  was  under  no  more  obligation  to 
make  up  the  deficiency  than  his  two  co-tenants,  who  had  received  an 
equal  share  with  himself.  The  assumption  that  lie  would  voluntarily 
undertake  to  make  this  deficiency  good,  and  apparently  more  than 
good,  out  of  his  own  or  his  wife's  property,  is  unreasonable  and  in- 
credible. , 

Nor  is  there  any  ground  on  which  the  plaintiff  and  its  grantors  are 
estopped  to  assert  their  title  to  this  block  as  against  Garter's  assignee 
in  bankruptcy.  In  the  first  place,  there  is  no  reason  to  believe  that 
any  of  Garter's  creditors  ever  gave  him  credit  on  the  strength  of  the 
ownership  of  this  block.  In  those  days  it  was  an  unoccupied,  out-of- 
the-way  piece  of  property  and  of  comparatively  small  value, — a  mere 
drop  in  the  backet  compared  with  the  value  of  his  estate  and  the  vol- 
ume of  his  financial  transactions.  He  never  was  in  possession  of  it; 
never  laid  any  claim  to  it,  or  exercised  any  acts  of  ownership  over  it. 
There  was  no  intention  to  deceive  any  one  by  means  of  the  transac- 
tion, which  occurred  seven  years  before  the  bankruptcy,  nor  did  it 
involve  any  such  gross  culpable  negligence  on  the  part  of  the  plain- 
tiff's grantors  as  the  law  considers  equivalent  to  such  intention;  and 
more  than  all  this,  if  any  creditor  ever  was  led  to  believe,  from  the 
record  of  the  deed  of  September  6th  to  him,  that  the  bankrupt  ever 
owned  a  block  numbered  67,  in  a  Carter's  addition  to  Portland,  he 
would  also  see  that  it  did  not  purport  to  be  such  a  block  according  to 
the  recorded  plat  of  said  addition,"  and  he  might  also  see  from  the 
record  thereof  that  such  plat  was  made  and  acknowledged  quite  two 
months  after  the  date  of  such  deed;  and  thereby  he  would  be  in- 
formed, or  have  good  reason  to  believe,  that  such  block  must  be  num- 
ber 67  on  some  other  and  prior,  but  unrecorded,  plat  of  some  other 
attempted  Garter's  addition. 

It  is  also  claimed  by  counsel  for  the  defendant  that  the  plaintiff  is 
not  a  purchaser  for  a  valuable  consideration,  and  therefore  cannot 
maintain  this  suit.  But  how  that  can  be  material  in  this  contro- 
versy between  the  plaintiff,  who  appears  to  have  the  legal  title  and  a 
stranger  to  the  property,  who  does  not  appear  to  have  any  right,  in- 
terest; or  even  equity  in  the  premises,  is  not  apparent.  But  the  claim 
is  not  even  sustained  by  the  evidence.  The  conveyance  from  Grover 
and  wife  to  the  plaintiff,  on  August  11,  1875,  purports  to  have  been 
made  in  "consideration  of  the  sum  of  $30,000  to  them  paid.     The 
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conveyance  is  under  seal,  and  is  prima  facie  evidence  of  the  truth  of 
this  recital,  or  at  least  that  it  was  executed  for  a  valuable  considera- 
tion. Code  Civil  Froc.  §  .743.  And  tKere  is  not  a  particle  of  evi- 
dence in  the  case  to  the  contrary.  The  most  that  can  be  said  is  that 
it  may  be  surmised  from  the  evidence  and  the  nature  of  the  transac- 
tion that  the  formation  of  the  plaintiff  and  the  oonyeyance  of  this 
property  to  it  was  merely  a/  means  of  putting  it  on  the  market,  and 
that  the  only  consideration  which  the  grantors  actually  received  from 
the  conveyance  was  in  the  stock  of  the  corporation.  But  admitting 
this  to  be  a  fact,  the  conveyance  was  nevertheless  made  upon  a  val- 
uable consideration,  the  stock  of  the  corporation  standing  for  the 
property  and  having  an  equal  value  with  it. 

The  plaintiff  is  clearly  entitled  to  the  relief,  and  there  must  be  a 
decree  for  an 'injunction  restraining  the  defendant,  as  prayed  in  the 
amended  bill,  and  for  the  costs,  and  it  is  so  ordered. 


Bbadlet  and  others  v.  Kroft  and  another,  Defendants,  and  WiiiLUH 
J.  Cow£N,  Garnishee  Oefenditnt. 

(Oireuit  Court,  W.  D.  Witeoniin.    December  Term.  1883.) 

1.  VOI.T7KTAHY  ASSIQHUENT — BtATCTK    OF  WISCONSIN  —  PhOOF  OP   CLAIM  aFTEB 

THE  Expiration  of  Three  Months. 

The  statutes  of  Wisconsin  require  all  creditors  of  one  who  has  made  a  toI- 
untaiT  assignment  to  file  their  claims  with  the  assignee  within  three  months 
after  his  appointment,  upon  pain  of  lieing  debarred  from  participation  in  any 
dividends  made  after  the  expiration  of  the  three  months,  and  before  thefr 
claims  are  actually  filed ;  held,  that  there  is  nothing  in  the  statute  which  pre- 
vents a  creditor,  who  has  failed  to  file  his  clnlm  within  three  months,  from 
filing  and  proving  it  afterwards  and  taking  the  benefit  of  the  law. 

2.  Same — Unlawful  Preferenok. 

Accordingly,  where  a  voluntary  assignment  of  partnership  property  waB 
made  in  trust  for  the  payment  of  all  partnership  debts  that  should  be  proved 
"  as  provided  by  the  statute,"  and  afterwards  in  trust  for  the  payment  of  indi- 
vidual debts,  tikd  that  the  assignment  contained  no  unlawful  preference,  such 
as  to  debar  from  their  rights  the  creditors  of  the  partnership  who  did  not  iile 
their  claims  within  three  months. 

3.  Action  on  Demand  not  yet  Dub — Statute  of  Wisconsin— PREBBquisrrBS 

— Bond. 

The  statute  of  Wisconsin,  allowing  an  action  to  be  maintained  on  a  de- 
mand not  yet  due  upon  the  filing  of  a  bond  conditioned  in  three  times  the 
amount  of  the  claim,  must  be  strictly  complied  with.  The  bond  is  a  prcrequi- 
sile  to  the  right  of  action,  and  it  It  is  defective  in  the  first  instance  the  fault 
cannot  be  afterwards  healed  by  the  substitution  of  a  regular  bond. 

Decision  of  Motion  for  Judgments  against  defendants  on  the  an- 
swer, and  against  garnishee  defendant. 

Tenney  d  Baskford,  for  plaintiffs. 

L.  M.  ViUu,  for  defendants  and  garnishee. 

Bonn,  J.  This  action  is  brought  by  David  Bradley  &  Co.,  a  cor- 
poration existing  under  the  laws  of  Minnesota,  and  a  citizen  of  Min- 
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□esota,  against  the  defendants,  wbo  are  citizens  of  Wisconsin,  upon 
certain  promissory  notes  not  due ;  and  an  attachment  accompanying 
the  summons  was  issued  against  defendants'  property,  under  the 
provisions  of  chapter  233  of  the  General  Laws  of  Wisconsin  for  the 
year  1880,  and  garnishee  proceedings  commenced  against  William 
J.  Cowen,  who,  it  is  claimed,  has  property  in  bis  hands  belonging  to 
the  defendants,  and  liable  for  their  debts.  The  garnishee  answers, 
denying  all  liability,  or  that  he  has  any  property  in  his  hands  belong- 
ing to  the  defendants.  He  also  sets  up  facts  showing  that  previons 
to  the  co.mmencement  of  this  action  on  November  14,  1883,  to-wit, 
on  November  5,  1883,  the  defendants,  who  were  partners  doing  busi- 
ness at  Menomonee,  in  Dunn  county,  under  the  firm  name  of  Kroft 
&  Severson,  made  a  general  assignment  of  all  their  stock  and  effects 
to  the  garnishee  defendant  in  trust  and  for  the  benefit  of  their  cred- 
itors, under  the  insolvent  laws  of  Wisconsin;  and  that  the  said 
garnishee  holds  the  property  which  it  is  sought  by  the  garnishee 
proceedings  to  reach,  under  suoh  assignment.  The  plaintiff  moves 
for  judgment  against  the  garnishee  upon  his  answer,  and  attacks  the 
validity  of  the  assignment.  Thtf  question  is,  whether  the  assignment 
is  valid  under  the  laws  of  Wisconsin  ?  If  it  is,  then  the  motion  must 
be  denied. 

The  principal  objections  urged  against  the  assignment  are :  (1)  That 
it  contains  a  preference  in  favor  of  creditors,  which  the  statute  for- 
bids; (2)  that  it  is  conditional  and  does  not  appropriate  the  prop- 
erty of  the  assignors  absolutely  to  the  payment  of  their  debts.  If 
the  assignment  is  justly  obnoxious  to  these  objections,  or  to  either  of 
them,  it  cannot  be  maintained. 

By  chapter  349,  Laws  1883,  §  1,  it  is  provided  that  "any  and  all 
assignments  hereafter  made  for  the  benefit  of  creditors,  which  shall 
contain  or  give  any  preferences  to  one  creditor  over  another  creditor, 
except  for  the  wages  of  laborers,  servants,  and  employes  earned  within 
six  months  prior  thereto,  shall  be  void. " 

The  assignment  is  somewhat  voluminous,  and,  in  order  to  a  proper 
understanding  and  construction  of  it,  it  is  necessary  that  all  the  pro- 
visions should  be  considered  together.  The  substance  of  those  ma- 
terial to  the  inquiry  is  as  follows : 

The  assignment  recites  that  whereas  the  said  assignors  are  in- 
debted to  divers  persons  in  divers  sums,  which,  by  reason  of  difficul- 
ties and  misfortunes,  they  have  become  unable  to  pay,  and  they  being 
desirous  of  providing  for  the  payment  thereof  by  an  assignment  of 
their  property  and  efiFects  for  that  purpose,  not  exempt  from  execu- 
tion, in  consideration  of  the  premises,  etc.,  they  do  assign,  convey, 
and  set  over  to  the  assignee  all  their  real  estate  and  personal  prop- 
erty, whether  held  by  them  as  partners  or  individuals,  except  such  as 
is  exempt  from  execution;  to  have  and  to  hold  the  same  in  trust 
that  the  assignee  shall  take  possession  of  the  partnership  property, 
and,  with  all  convenient  diligence,  sell  and  convert  the  same  into 
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money,  at  pitbKe  or  private  sale,  as  may  be  deemed  for  the  best  in* 
tQiest  of  the  creditors,  collect  all  the  debts,  std,  out  of  the  proceeds 
of  saeb  sales  aod  collections,  make  such  payment  or  payments  to  the 
partnership  creditors,  pro  rata,  and  withoat  preference,  except  as  to 
laborers  and  servants,  as  is  provided  by  law,  subject  to  the  orders 
and  directions  of  the  circuit  court  of  said  oonnty,  or  the  judge  thereof, 
as  provided  by  law;  and  that  if,  after  the  payment  of  all  costs,  and 
all  partnership  debts  in  full,  as  have  been  proved  against  them  as 
such  partnership  or  firm,  as  provided  in  chapter  SO  of  the  Bevised 
Statutes  of  Wisconsin,  and  the  several  acts  amendatory  thereof,  any 
portion  of  such  proceeds  remain  in  the  hands  of  such  assignee,  h^ 
shall  pay  and  discharge  all  the  private  and  individual  debts  of  the  as- 
signors, or  either  of  them,  whether  due  or  to  grow  doe,  provided  the 
respective  amounts  of  the  individual  debts  of  each  does  not  exceed 
his  portion,  being  one-half  thereof  of  the  surplus  that  may  remain, 
after  paying  all  of  the  said  partnership  debts,  and,  if  it  should,  then 
his  interest  in  such  surplus  to  be  divided,  pro  rata,  among  his  indi- 
vidual creditors  in  proportion  to  their  respective  demands,  which  shall 
have  been  proved  and  filed  as  required  by  said  chapter  80,  Bev.  St., 
and  amendatory  acts.  There  is  a  like  provision  in  regard  to  the  sepa- 
rate property  of  the  individual  partners,  assigning  it  (all  that  is  not 
exempt)  -to  the  assignee,  without  preference,  for  the  benefit  of  (1)  the 
private  and  individual  creditors  that  have  proved  their  claims,  and  (2) 
when  they  are  satisfied,  then  to  their  partnership  creditors,  share  and 
share  alike,  who  shall  have  proved  their  claims,  as  before  provided. 
Then  follows  a  provision  that  "if,  after  payment  in  full,  as  aforesaid, 
there  should  remain  in  the  hands  or  possession  of  the  assignee,  in 
trust,  any  portion  of  the  proceeds  of  said  sale  and  collections  of  said 
partnership  property,  or  of  said  individual  property,  or  of  both,  he 
shall  return,  reassign,  and  deliver  the  same  to  the  assignors,  accord- 
ing to  their  several  rights." 

The  foregoing  is  a  condensed  statement  of  the  provisions  bearing 
npon  the  question  of  a  preference  in  favor  of  creditors,  and  also  upon 
the  question  of  whether  the  assignment  is  conditional  or  absolute, 
these  objections  both  turning  upon  the  same  question  of  construction. 

The  question  is  as  to  the  proper  construction  to  be  placed  upon 
them,  and  whether  the  effect  of  the  provisions,  taken  as  a  whole,  is 
to  prefer  one  creditor  to  another,  or  to  make  the  assignment  condi- 
tional instead  of  absolute  for  the  benefit  of  creditors.  There  is  no 
claim  that  the  assignment,  in  terms,  prefers  any  creditor  or  creditors 
by  name,  over  others.  But  the  plaintiffs'  contention  is  that  the  as- 
signment only  provides  for  the  payment  of  such  creditors  as  shall 
prove  their  claims  within  three  months  from  the  time  of  publication 
of  notice  to  them  by  the  assignee;  and  that  the  creditors  who  do  not 
file  affidavits  of  their  claims  within  that  time  can  not  be  paid  at  all 
under  the  assignment,  but  the  property,  after  that,  is  to  be  returned 
to  the  assignee.    And  if  this  be  the  proper  meaning  of  the  assign- 
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ment,  I  think  the  contention  mast  he  sustained.  But  after  a  careful 
consideration  of  all  its  provisions,  and  in  the  light  of  the  statute,  I 
must  say  this  seems  to  me  a  rather  straitened  constmotion,  and 
that  I  find  no  such  meaning  in  the  assignment.  The  intention  to  be 
gathered  from  the  whole  instrument  would  clearly  seem  to  be  to  pro- 
vide for  the  payment  of  all  who  are  entitled  to  be  paid  under  the 
statute,  share  and  share  alike,  whether  partnership  or  individual  cred- 
itors, and  equitably  according  to  their  respective  rights,  as  against 
the  partnership  and  individnal  effects,  and  whether  the  claims  are 
proved  within  three  months  or  afterwards,  under  the  statute,  except  as 
to  such  preference  as  the  statute  itself  gives  to  those  who  prove  their 
claims  within  three  months.  But  to  judge  properly  of  the  weight  to 
be  given  the  objection  it  will  be  necessary  to  refer  to  some  provisions 
of  the  statute. 

Section  1693,  chapter  80,  of  the  Bevised  Statutes,  provides  that  "the 
circuit  court,  or  the  judge  thereof,  in  vacation,  shall  have  supervision 
of  the  proceedings  in  all  voluntary  assignments  made  under  the  pro- 
visions of  this  chapter,  and  may  make  all  necessary  orders  for  the 
execution  of  the  same." 

Section  1698 :  "Within  twelve  days  after  the  execution  of  the  as- 
signment the  assignee  shall  give  notice  of  the  making  thereof,  and 
of  his  post-office  address;  and  that  every  creditor  of  such  assignor  is 
required  to  file,  within  three  months,  with  such  assignee,  or  the 
clerk  of  the  circuit  court,  naming  him  and  his  post-office  address,  on 
pain  of  being  debarred  a  dividend,  an  affidavit  setting  forth  his  name, 
residence,  and  post-office  address,  the  nature,  consideration,  and 
amount  of  his  debt  claimed  by  him,  over  and  above  all  offsets."  Then 
the  statute  provides  for  a  publication  of  the  notice,  and  mailing  a  copy, 
to  each  creditor. 

Section  1699,  among  other  things,  provides  that  the  assignee,  after 
the  expiration  of  three  months,  shall  file  with  the  clerk  of  the  court 
proof  of  the  publication,  and  a  list  of  the  creditors  served,  and  also  a 
list  of  the  creditors  who  have  filed  an  affidavit  of  their  claim. 

Section  1700  provides  that  "every  creditor  of  the  assignee  [as- 
signor] who  shall  not  file  such  an  affidavit  of  his  claim  within  the 
time  limited,  as  aforesaid,  shall  not  participate  in  any  dividend  made 
before  his  claim  is  filed.  Debts  to  become  due,  as  well  as  debts  due 
may  be  proved,"  a  rebate  of  interest  being  allowed,  etc. 

Section  1701  provides  that  the  assignee  shall,  within  six  months 
after  his  appointment  or  within  such  farther  time  as  the  circuit  judge 
or  court  shall  allow,  file  in  the  circuit  court  a  report  setting  forth  a 
full  statement  of  the  property  received,  together  with  the  names  and 
residences  of  the  creditors,  the  dividends  made,  and  a  full  account  of 
the  receipts  and  disbursements. 

The  plaintiff  contends  that  there  is  no  provision  in  the  law  for  a 
creditor  to  prove  his  claim  after  three  months  has  expired,  although 
he  may  file  it  and  be  entitled  to  payment;  and  that  the  effect  of  the 
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assignment  is  to  provide  only  for  the  payment  of  those  creditors  who 
file  proof  by  affidavit  of  their  claims  within  the  three  months.  But 
if  this  be  BO  it  mns^  be  by  inference  only,  because  there  is  no  such 
provision  expressed  in  the  assignment.  There  is  an  express  provision 
that  out  of  the  proceeds  of  sales  and  collections  the  assignee  shall 
make  payment  to  the  creditors,  'pro  rata,  and  without  preference,  ex- 
cept as  to  laborers  and  servants,  as  the  law  provides,  snbjeot  to  the 
order  and  direction  of  the  circuit  court  or  the  judge  thereof. 

It  is  true,  as  before  seen,  that  the  assignment  provides  that  if  after 
payment  of  all  costs  and  all  debts  in  full,  as  have  been  proved  against 
the  assignors,  as  provided  by  said  chapter  80  and  the  several  acts 
amendatory,  that  if  anything  remain,  it  shall  be  returned  to  them; 
bnt  this  is  not  equivalent  to  a  provision  that  none  shall  be  paid  who 
do  not  file  proof  of  claim  within  three  months.  On  the  contrary,  it 
appears  the  provisions  for  payment  in  the  assignment  are  as  broad 
as  the  provisions  of  the  statute,  and  that  any  one  who  is  entitled  to 
file  or  prove  his  claim  within  the  law  is  also  entitled  to  payment  un- 
der the  assignment.)  The  clear  inference  from  the  statute  is  that  no 
absolute  limit  is  placed  upon  the  time  when  claims  must  be  filed  or 
proved.  There  is  an  inducement  held  out  to  such  as  file  them  within 
three  months.  But,  except  that  other  creditors  not  so  filing  the  affi- 
davit within  that  time  are  barred  from  sharing  in  dividends  made 
previous  to  the  filing  of  their  claims,  their  right  to  file  and  prove  their 
claims  after  three  months  has  expired  is  just  as  clear  under  the  law 
as  is  that  of  the  more  diligent  class. 

It  is  said  there  is  no  provision  in  the  law  for  proving  claims,  though 
there  may  be  for  filing  them,  after  the  expiration  of  the  three  months. 
But  the  general  provision,  that  debts  to  become  due,  as  well  as  debts 
due,  may  be  "proved,"  applies  just  as  well  to  those  "filed"  after  three 
months  as  those  "proved"  before,  by  the  filing  of  an  affidavit.  The 
inference  is  irresistible  that  a  creditor  may  both  file  and  prove  his 
claim  after  the  time  limited,  and  the  only  penalty  for  not  proving  before 
is  that  they  are  not  entitled  to  previous  dividends.  It  is  clearly  con- 
templated by  section  1701  that  the  settlement  of  an  estate  under  the 
act  may  require  six  months,  or  even  longer,  in  the  distribution,  and 
under  the  general  control  and  supervision  of  the  circuit  court.  And 
the  provision,  that  "every  creditor  who  should  not  file  such  affidavit 
of  his  claim  within  the  time  limited,  shall  not  participate  in  any  divi- 
dend made  before  his  claim  is  filed,"  contains  the  clear  implication 
that  he  is  entitled  by  proving  up  his  claim  afterwards,  to  participate 
in  dividends  made  subsequently.  And  if  he  is  entitled  under  the  law 
to  prove  his  claim  and  participate  in  dividends,  he  is  also  so  entitled 
by  the  clear  and  positive  provisions  of  the  assignment.  It  will  have 
been  observed  that  the  circuit  court  has  general  control  and  supervis- 
ion of  the  estate  and  proceedings  under  the  assignment ;  and  I  see 
nothing  in  the  provisions  of  the  assignment  at  all  inconsistent  with 
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a  full  and  fair  distribution  of  all  the  property  and  effects  of  the  as- 
signors, according  to  law. 

The  conclusion  I  have  reached  is  that  the  assignment  is  valid  in 
law,  and  that  the  answer  of  the  assignee,  as  garnishee',  sets  up  a  good 
defense.     The  motion  for  judgment  will  therefore  be  denied. 

I  am  also  of  opinion  that  the  answer  of  the  defendants  Krofi  & 
Severson  sets  up  a  good  plea  in  abatement,  and  that  the  motion  for 
judgment  against  theta  must  be  denied. 

The  action  is  upon  promissory  notes  not  due  at  the  time  of  the 
commencement  of  the  action. 

Chapter  233,  Laws  1880,  provides  that  "an  action  may  be  main- 
tained, and  a  writ  of  attachment  issued,  on  a  demand  not  yet  due, 
*  *  *  and  the  same  proceedings  in  the  action  shall  be  had,  and 
the  same  affidavit  shall  be  required,  as  in  actions  upon  matured  de- 
mands, except  that  the  affidavit  shall  state  that  the  debt  is  to  become 
due :  provided  that  the  undertaking  *  *  *  Bhall  be  conditional 
in  three  times  the  amount  demanded." 

The  action  was  commenced  on  November  14,  1883,  by  the  issuing 
and  service  of  a  summons  accompained  by  ant-  attachment  and  under- 
taking, but  the  undertaking  was  not  in  three  times  the  amount  de- 
manded. On  November  17th  a  new  undertaking  was  executed  and 
served,  such  as  the  law  required  in  such  cases,  but  no  new  summons  or 
attachment  was  issued,  and  no  new  service  had.  The  amount  of  the 
debt  demanded  was  $603.56.  The  original  undertaking  accompany- 
ing the  summons  or  attachment  was  for  $250.  The  undertaking 
executed  on  November  17th  was  for  $2,000.  It  is  claimed  by  plaintiffs 
that  they  had  a  right  to  give  that  new  undertaking,  and  that  the  giving 
of  it  cured  the  defect  and  made  the  service  of  the  summons  and  attach- 
ment good  from  that  time.  But  I  am  unable  to  concur  in  this  view. 
The  proceeding  is  special,  and  I  think  all  the  conditions  of  the  statute 
should  be  complied  with  in  order  to  uphold  it.  It  was  so  held  by  the 
supreme  court  of  Wisconsin  in  Oowan  v.  Hanson,  55  Wis.  341,  [S.  C. 
13  N.  W.  Eep.  238,]  and  I  fully  concur  in  the  construction  therein 
given  to  this  statute.     The  court  there  say : 

"To  our  minds  it  is  perfectly  clear  that  the  statute  only  authorizes  the  com- 
menceinent  of  an  action  on  a  debt  not  due,  for  the  purpose  of  an  attachment, 
on  condition  that  the  requisite  afiSdavit  is  made,  and  the  proper  undertaking 
executed  and  delivered.  The  giving  of  an  undertaking  for  three  times  the 
amount  demanded  is  as  essential  to  the  right  to  maintain  the  action  as  the 
making  of  the  affidavit.  Both  things  are  absolutely  necessary  and  requisite, 
when  the  debt  is  not  due,  and  the  omission  of  either  is  fatal  to  the  action. 
This  is  the  plain  meaning  of  the  statute;  any  other  construction  would  do 
violence  to  the  language. " 

The  execution  and  service  of  an  undertaking  after  the  snit  was  be- 
gun could  not  relate  back  so  as  either  to  give  the  plaintiff  a  cause  of 
action,  as  upon  a  demand  already  due,  or  to  bring  him  within  the 
provisions  of  the  law  for  maintaining  an  action  upon  a  contract  not 
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due  when  the  snit  was  commenced.  This  is  the  real  difficulty  with 
the  plaintiff's  case.  It  is  not  that  there  is  a  mere  irregularity  that 
may  be  cored  by  amendment  or  by  a  general  appearance.  The  sum- 
mons and  attachment  proceedings  were  regular  in  form,  bat  the 
plaintiff  bad  no  caose  of  action,  although  he  held  the  defendants'  con- 
tract not  due,  and  of  which  there  had  been  no  breach.  A  canse  of 
action  arises  on  a  contract  not  from  the  date,  but  from  the  time  of 
the  breach.  By  common  and  nniversal  law  no  action  can  be  main- 
tained  until  the  contract  is  broken.  By  the  laws  of  Wisconsin  an 
action  may  be  maintained  so  soon  as  the  contract  is  delivered,  and 
before  any  breach,  but  only  upon  certain  precedent  conditions,  which' 
were  not  observed  in  this  case. 

The  action  when  begun  was  liable  to  the  plea  in  abatement,  which 
was  afterwards  put  in,  that  the  debt  was  not  due,  and  the  service  of 
the  new  undertaking  was  not  the  commencement  of  another  suit, 
and  conld  not  debar  the  defendant  from  his  plea.  The  plaintiff,  if 
he  wished  to  avail  himself  of  this  extraordinary  statute,  should  have 
begun  his  suit  anew,  and  complied  in  all  respects  with  its  conditions. 
Nor  was  the  defect  waived  by  a  general  appearance.  The  case  is  in 
no  vray  likened  to  that  of  a  merely  irregular  or  defective  service, 
where  the  party  defendant,  in  order  to  take  advantage' of  the  irregu- 
larity, must  appear  specially  and  move  to  vacate,  and  where  a  general 
appearance  will  be  a  waiver.  Here  the  summons,  attachment,  and 
service  are  perfectly  regular  in  form,  and  the  affidavit  for  the  attach- 
ment gives  no  clue  to  the  fact  that  the  debt  is  not  due,  but,  on  the 
(^ntraty,  states  that  it  is  due  upon  express  contract.  The  real  diffi- 
culty is  that  the  plaintiff  has  begun  his  action  prematurely ;  in  other 
words,  that  he  had  no  cause  of  action  at  the  time  of  the  commence- 
ment of  the  suit. 

The  coarse  taken  by  the  defendant  was  the  proper  course — to  ap- 
pear in  the  action  and  set  up  the  facts  by  plea  in  abatement.  I 
think  his  plea  a  good  one,  and  the  motion  for  judgment  thereon  is 
denied. 


Bane  op  the  Mbtbopomb  v.  Fibst  Nat.  Bank  of  Jebsbv  City. 
(Cirevit  Court,  3.  D.  Nea  York.    Februarj  8, 1884.) 

1.  Neoottablb  Paper — QuaIiIfied  Indobbeuedt — ^Koticb. 

An  indorsement  upon  negotial)lo  paper  "  For  collection ;  pay  to  the  order  of 
A.  B.,"  is  notice  to  all  purchasers  that  the  indorser  is  entitled  to  the  proceeds. 

2.  HoNKT  Had  asd  Received— Priobitt. 

An  action  for  money  hod  and  received  lies  against  anyone  wiio  has  money  in 
his  hands  which  he  is  not  entitled  to  hold  as  ag-ainst  the  plaintiflj  and  want  of 
priority  between  the  parties  is  no  obstacle  to  the  action. 

At  Law. 
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FVancis  Scheli,  for  plaintiff. 

Marsh,  Wilson  <£  Wallis,  for  defendant. 

Wallaob,  J.  The  plaintiff  sues  to  recover  the  amount  of  certain 
checks  of  which  it  was  the  holder  and  owner,  and  which  came  to  the 
defendant's  hands  and  were  collected  by  its  sub-agent  under  the  fol- 
lowing circamstanoes :  The  plaintiff  sent  the  checks  to  the  Mechanics' 
National  Bank  of  Newark,  for  collection,  with  the  qualified  indorse- 
ment, "For collection;  pay  to  the  order  of  0.  L.  Baldwin,  cashier," 
Baldwin  being  the  cashier  of  that  bank.  The  Mechanics'  National 
Bank  of  Newark  sent  the  checks  for  collection  to  the  defendant,  pursu- 
ant to  an  existing  arrangement  between  them  by  which  each  sent  to  the 
other  commercial  paper  for  collection,  it  being  understood  that  the  pro- 
ceeds were  not  to  be  specifically  returned,  but  were  to  be  credited  to 
the  sending  bank  by  the  receiving  baujc,,and  enter  into  the  general 
account  between  them,  consisting  of  such  collections  and  other  items 
of  account,  and  offset  any  indebtedness  of  the  sending  bank  to  the 
receiving  bank.  After  the  defendant  received  the  checks  in  question, 
the  Mechanics'  National  Bank  of  Newark  became  insolvent,  and  sus- 
pended payment,  being  indebted  to  the  defendant  under  the  state  of 
the  accounts  between  them  in  a  considerable  sum. 

Upon  these  facts  it  is  clear  that  the  relations  between  the  de- 
fendant and  the  Newark  bank  in  respect  to  paper  received  by  the 
former  from  the  latter  for  collection  were  those  of  debtor  and 
creditor,  and  not  merely  of  agent  and  principal,  (Morse,  Banks,  53;)  . 
and  the  defendant,  having  received  the  paper  with  the  right  to  ap- 
propriate its  proceeds  upon  general  account  as  a  credit  to  offset 
or  apply  upon  any  indebtedness  existing  or  to  accrue  from  the  New- 
ark  bank  growing  out  of  the  transactions  between  the  two  banks, 
was  a  holder  for  value.  Since  the  decisioh  in  Swift  v.  Tyson,  16 
Pet.  1,  it  has  been  the  recognized  doctrine  of  the  federal  courts 
that  one  who  acquires  negotiable  paper  in  payment  or  as  security 
for  a  pre-existing  indebtedness  is  a  holder  for  value,  (Nat.  Bank 
of  the  Republic  v.  Brooklyn  City,  etc.,  R.  Co.  14  Blatchf.  242;  affirmed, 
102  U.  S.  14;)  and  if  the  defendant  had  been  justified  in  assum- 
ing that  such  paper  was  the  property  of  the  Newark  bank,  it  would 
have  been  entitled  to  a  lien  upon  it  for  a  balance  of  account,  no 
matter  who  was  the  real  owner  of  the  paper.  Bank  of  Metropolis 
V.  New  England  Bank,  1  How.  234.  But  the  checks  bore  the  indorse- 
ment of  the  plaintiff  in  a  restricted  form,  signifying  that  the  plaintiff 
had  never  parted  with  its  title  to  them.  In  the  terse  statement  of 
Gibson,  C.  J.,  "a  negotiable  bill  or  note  is  a  courier  without  luggage; 
a  memorandum  to  control  it,  though  indorsed  upon  it,  would  be  in- 
corporated with  it,  and  destroy  it."  Overton  v.  Tyler,  3  Pa.  St.  348. 
The  indorsement  by  plaintiff  "for  collection"  was  notice  to  all  parties 
subsequently  dealing  with  the  checks  that  the  plaintiff  did  not  intend 
to  transfer  the  title  of  the  paper,  or  the  ownersbip  of  the  proceeds,  to 
another.     As  was  held  in  Cecil  Bank  v.  Bank  of  Maryland,  22  Md. 
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148,  the  legal  import  and  effect  of  sach  indorBement  was  to  notify 
the  defendant  that  the  plaintiff  was  the  owner  of  the  checks,  and  that 
the  Newark  bank  was  merely  its  agent  for  collection.    In  First  Nat. 
Bank  v.  Reno  Co.  Bank,  8  Fed.  Rkp.  257,  paper  was  indorsed,  "Pay 
to  the  order  of  Hetherington  &  Co.,  on  account  of  First  National 
Bank,  Chicago,"  and  it  was  held  to  be  snch  a/reBtriotive  indorsement, 
as  to  charge  sabseqaent  holders  with  notice  that  the  indorser  had  not 
transferred  title  to  (he  paper,  or  its  proceeds.     Under  either  form  of 
indorsement  the  natural  and  reasonable  implication  to  all  persons 
dealing  with  the  paper  woald  seem  to  be  that  the  owner  has  author- 
ized the  ihdorsee  to  collect  it  for  the  owner,  and  conferred  upon  him 
a  qualified  title  for  this  purpose  and  for  no  other.     Other  authorities 
in  support  of  this  conclusion  are  Sweeny  v.  Editor,  1  Wall.  166 ; ' 
White  T.  Nat:  Bank,  102  U.  S.  658;  Lee  T.  ChilUcothe  Bank,  1  Bond, 
389;  Blaine  t.  Bourne,  11  R.  I.  119;  Clajlin  v.  Wilton,  51  Iowa,  15. 
The  defendant  could  not  acquire  any  better  title  to  the  checks  or 
their  proceeds  than  belonged  to  the  Newark  bank,  except  by  a  pur- 
chase for  value,  and  without  notice  of  any  infirmity  in  the  title  of  the 
latter.     As  the  indorsement  of  the  checks  was  notice  of  the  limited 
title  of  the  Newark  bank,  the  defendant  simply  succeeded  to  the 
rights  of  that  bank. 

It  is  insisted  for  the  defendant  that  there  was  no  privity  between 
the  plaintiff  and  the  defendant  respecting  the  traneaotion,  because 
the  defendant  was  not  employed  by  the  plaintiff,  but  was  the  agent 
only  of  the  Newark  bank ;  and  it  is  argued  that  if  the  defendant  is 
anstrerable  to  the  plaintiff,  so  would  be  every  other  party  through 
whose  hands  the  paper  might  pass  in  the  process  of  being  collected. 
In  answer  to  this  it.  is  sufficient  to  say  that  the  defendant  is  sued,  not 
as  an  agent  of  plaintiff,  nor  upon  any  contract  liability,  but  upon  the 
promise  which  is  implied  by  law  whenever  a  defendant  has  in  his 
hands  money  of  the  plaintiff  which  he  is  not  entitled  to  retain  as 
against  the  plaintiff.  It  has  long  been  well  settled  that  want  of  priv- 
ity is  no  objection  to  the  action  of  indebitatus  assumpsit  for  mon.ey 
had  and  received.  See  note  a,  Appendix,  1  Cranch,  367,  where  the 
authorities  are  collated. 

As  against  the  plaintiff,  the  defendant  had  no  right  to  retain  the 
proceeds  of  the  checks  as  security  or  payment  for  any  balance  due 
to  it  from  the  Mechanics'  National  Bank  of  Newark,  after  a  demand 
by  the  plaintiff.     The  plaintiff  is  therefore  entitled  to  judgment. 
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WiLSOK  and  others  r.  Spauldino,  Golleoior. 

[Oireuit  OouH,  N.  D.  ItUnott.    January  22, 1884.) 

L  M18TAXX  IN  Statdtb — IirrBBPRETATioN— Lbotblatiye  Intent. 

An  act  of  congress,  approved  August  7,  1882,  purports  by  its  title  to  correct 
an  error  in  section  2504  of  tlie  Revised  Statutes ;  but  in  the  body  of  the  act  the 
cJause  to  be  corrected  is  quoted  as  a  part  of  "  schedule  M  of  section  26."  Sec- 
tion 25  contains  no  schedule  M,  and  bears  upon  an  entirely  different  subject, 
and  the  language  quoted  is  found  in  schedule  M  of  section  2504.  Held,  that 
the  act  corrects  section  2504. 
2.  STAxaTB — Title. 

The  title  0!  an  act  may  be  rei^orted  to  by  the  court /fur  the  purpose  of  eluci- 
dating what  is  obscure  in  the  provisionary  patt. 
Customs  Duties — Woolen  Knit  Goods. 

Certain  woolen  knit  goods  held  dutiable  under  schedule  L,  and  not  tinder 
schedule  M,  as  corrected  by  the  act  of  August  7, 1882. 

At  Law. 

Storck  d  Schumann,  for  plaintiffs. 

Gen.  Jos.  B.  Leake,  for  defendants.  ' 

BLooaETT,  J.  This  suit  is  brought  to  recover  duties  paid  by  the 
plaintiffs,  under  protest,  to  the  defendant,  as  collector  of  customs  of 
the  port  of  Chicago,  upon  certain  woolen  knit  goods,  shirts,  and 
drawers  imported  by  plaintiffs  in  September,  1882.  The  goods  in 
question  were  charged  with  duty  at  the  rate  of  40  cents  per  pound, 
and  35  per  cent,  ad  valorem,  under  the  twelfth  paragraph  of  class  3, 
schedule  L,  §  2504,  which  reads  as  follows : 

"Flannels,  blankets,  hats  of  wool,  knit  goods,  balniorals,  woolen  and 
worsted  yarn,  and  all  manufactures  of  every  description,  composed  wholly  or 
in  part  of  worsted,  the  hair  of  the  Alpaca  goat,  or  other  like  animal,  except 
such  as  are  composed  of  wool,  not  otherwise  provided  for,  valued  at  not  ex- 
ceeiling  forty  cents  per  pound,  twenty  cents  per  pound;  valued  at  above 
forty  cents  per  pound  and  not  exceeding  fifty  cents  per  pound,  thirty  cents 
per  pound;  valued  at  above  sixty  cents  per  pound  and  not  exceeding  eighty 
cents  per  pound,  forty  cents  per  pound;  valued  at  above  eighty  cents  per 
pound,  fifty  cents  per  pound;  and,  in  addition  thereto,  upon  all  the  above- 
named  articles,  thirty-five  per  centum  ad  valorem." 

The  only  question  in  this  case  is  whether  the  act  of  congress,  ap- 
proved August  7, 1882,  entitled  "An  act  to  correct  an  error  in  section 
2504  of  the  Bevised  Statutes  of  the  United  States,"  is  applicable  to 
and  amends  schedule  M  of  said  section  2504?  By  its  title  this  act 
purports  to  amend  section  2504,  but  the  body  of  the  first  paragraph 
of  the  act  reads  as  follows  : 

"The  paragraph  beginning  with  the  words,  'clothing,  ready-made,  and 
wearing  apparel,'  under  schedule  M  of  section  twenty-five  of  the  Revised 
Statutes  of  the  United  States,  be  and  the  same  is  hereby  amended  by  the  in- 
sertion of  the  word  •  wool '  before  the  word  '  silk '  in  two  places  where  it  was 
omitted  in  the  revision  of  the  said  statute,  so  that  the  same  shall  read  as  fol- 
lows:" 

Then  follows  the  paragraph  as  it  would  read  when  amended. 

Digitized  by  LjOOQIC 


WnSON  V.  BPADLDUta.  30$ 

By  the  letter  of  the  body  of  this  act,  it  is  an  amendment  of  section 
25  of  the  Bevised  Statutes.  .  The  snbjeot-matter  of  section  25  is  the 
time  of  holding  the  election  for  representatives  and  delegates  to  con- 
gress in  the  states  and  territories;  while  the  subject-matter  of  this 
amendment  is  the  rate  of  custom  duties  to  be  levied  on  certain  kinds 
of  imported  goods.  It  is  apparent  from  the  reading  that  there  is  a, 
mistake  in  the  body  of  the  act  as  to  the  section  of  the  Eevised  Stat- 
utes it  was  intended  to  amend,  it  being  clear  that  it  was  not  the  pur- 
pose of  congress  to  amend  section  26.  The  incorporation  of  this 
new  matter  into  section  35  would  not  only  be  in<Songruous  to  the  pur- 
pose of  the  original  section,  but  it  would  be  practically  impossible  to 
fit  or  adjust  the  new  matter  to  the  proTisions  of  section  25,  because 
there  is  no  schedule  M  in  section  25.  The  question  is,  can  the  court' 
apply  this  act  and  make  it  operative,  notwithstanding  this  obvioua 
mistake  ?  It  is  the  duty  of  the  court  to  so  construe  any  act  of  con- 
gress, if  possible,  as  to  e£fectuate  the  intention  of  the  legislature  in 
enacting  it,  when  that  intention  can  be  ascertained  from  the  act  it- 
self. Now,  it  is  clear  from  the  body  of  the  act  that  congress  did  not 
intend  to  amend  section  25,  and  it  is  equally  clear  that  the  intention 
was  to  amend  some  section  of  the  Bevised  Statutes  regulating  duties 
to  be  paid  on  imported  goods,  and  an  examination  of  the  sections  of 
the  Bevised  Statutes  regulating  the  duties  on  imported  goods  showa 
that  section  2504  not  only  has  reference  to  the  duties  on  imported 
goods,  but  it  contains  a  series  of  schedules  identified  by  letters  of  tho 
alphabet,  among  which  is  "schedule  M,"  and  as  far  as  I  have  been 
able  to  find  by  such  brief  examination  as  my  time  would  permit,  this 
is  the  only  section  in  the  entire  Bevised  Statutes  which  contains  a 
"schednle  M."  We  find  also  in  this  schedule  a  paragraph  begin- 
ning with  the  words,  "Clothing,  ready-made,  and  wearing  apparel," 
and  corresponding  in  every  particular  with  the  paragraph  which  the 
act  in  question  purports  to  amend  by  the  insertion  of  the  word  "wool" 
before  the  word  "silk"  in  two  places.  In  other  words,  insert  the  . 
word  "wool"  in  two  places  before  the  word  "sUk"  in  the  paragraph 
of  schedule  M,  §  2504,  and  yon  make  a  new  paragraph,  which  reada 
exactly  as  the  act  provides  this  paragraph  in  schedule  M  of  section 
25  shall  read  when  amended.  • 

But  we  are  not  left  to  the  body  and  subject-taatter  of  this  act  of 
1882  alone  to  determine  the  intention  of  congress  in  enacting  it.  The 
title  of  the  act  is,  "An  act  to  correct  an  error  in  section  twenty-Jive 
hundred  andfow  of  the  Bevised  Statutes  of  the  United  States."  It  is 
urged,  however,  by  counsel  for  complainant  that  the  title  is  no  part 
of  the  act.  The  ase  which  may  be  made  of  the  title  in  construing  an 
act  of  congress  is,  I  think,  well  settled  by  a  line  of  uniform  decisions 
in  the.  supreme  court.  In  V.  S.  v.  Fisher,  2  Cranch,  358,  that  court, 
speaking  by  Chief  Justice  Mabbhall,  said : 

"On  the  influence  which  the  title  ought  to  have  in  construing  the  enacting 
clauses  much  has  been  said,  and  yet  it  ia  not  easy  to  discover  the  point  of 
v.l9,no.6— 20 
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difference  between  the  opposing  counsel  in  this  respect.  Neither  party  con- 
tends tliat  the  title  of  an  act  can  control  plal^  words  in  the  body  of  a  statute; 
and  neither  denies  that,  taken  with  ottier  parts,  it  may  assist  in  removing 
ambiguity.  Where  the  intent  is  plain  there  is  nothing  left  to  construction. 
"When  the  mind  labors  to  discover  the  design 'of  the  legislator  it  seizes  every- 
thing from  which  aid  can  be  derived,  and,  in  such  case,  the  title  claims  a 
degree  of  notice,  and  will  have  its  due  share  of  consideration." 

So  the  same  learned  judge  said  in  U.  S.v.  Palmer,  3  Wheat.  6-10 : 
"The  title  of  an  act  cannot  control  its  words,  but  may  furnish  some  aid  in 
showing  what  was  in  the  mind  of  the  legislator." 

And  in  Hodden  v.  Collector,  5  Wall.  107,  Mr.  Justice  Field,  speak- 
ing for  the  court,  said : 

"The  title  of  an  act  furnished  little  aid  in  the  construction  of  its  provisions. 
Originally,  in  the  English  courts,  the  title  was  held  to  be  no  part  of  the  act. 
'  No  more,'  says  Lord  Holt,  '  than  the  title  of  a  book  is  part  of  a  book.'  It 
was  generally  framed  by  the  clerk  of  the  house  of  parliament  where  the  act 
originated  and  was  intended  only  as  a  means  of  convenient  reference.  At 
the  present  day  the  title  constitutes  a  part  of  the  act,  but  it  is  still  consid- 
ered as  only  a  formal  part;  it  cannot  be  used  to  extend  or  restrain  any  posi- 
tive provisions  contained  in  the  body  of  the  act.  It  is  only  when  the  mean- 
ing of  these  are  doubtful  that  resort  may  be  had  to  the  title,  and  even  then  it 
has  little  weight" 

These  authorities  seem  to  fully  sustain  the  right  of  the  court  to 
look  at  the  title  for  the  purpose  of  ascertaining  the  intent  of  congress, 
when  the  intent  is  doubtful  or  obscure  from  the  body  of  the  act. 
While,  from  the  body  of  this  act,  read  in  connection  with  section  25, 
it  is  very  clear  that  it  was  not  the  intent  of  congress  to  amend  that 
section,  yet  it  may  be  said  to  be  doubtful  from  the  body  of  the  act  it- 
self what  section  it  was  intended  to  amend;  but  reading  the  body  of 
the  act  and  the  title  together,  there  can  be  no  question  what  section 
the  act  is  applicable  to.  I  am  therefore  of  opinion  that  the  act  of 
August  7, 1882,  is  an  operative  law,  and  was  intended  to  amend  and 
does  amend  schedule  M  of  section  2504,  so  as  to  throw  the  goods  in 
question  into  the  twelfth  paragraph  of  the  third  class  of  schedule  L. 

On  argument,  reference  was  made  to  the  proceeding  of  the  senate 
at  the  time  the  act  in  question  passed  for  the  purpose  of  showing  that 
the  omission  of  the  words  "hundred  and  four"  from  the  first  para- 
graph of  the  body  of  the  act  was  not  a  mistake,  but  that  attention 
was  called  to  the  omission.  The  debate  on  the  bill  as  reported  in  the 
Congressional  Record  shows  that  on  the  last  day  of  the  session  the 
bill  cnme  up  for  action  in  the  senate,  having  passed  the  house,  and 
some  senators  who  would  seem  to  have  wished  to  defeat  the  bill  in- 
sisted on  amending  it  by  inserting  the  words  "hundred  and  four,"  so 
that  it  would  read  section  2504,  but  the  friends  of  the  bill  believing 
that  the  effect  of  an  amendment  at  that  stage  of  the  session  would 
be  to  defeat  the  measure,  insisted  that  an  amendment  was  not  nec- 
essary; that  it  was  sufficiently  apparent  what  part  of  the  Revised 
Statute  was  to  be  affected  by  the  proposed  act ;  and  that  the  execative 
officers  and  the  courts  would  properly  construe  and  apply  it.     This 
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citation  of  the  debate  in  the  senate  only  proves  that  the  senators — 
that  is,  the  majority  who  passed  the  bill — did  not  deem  it  ambigaons 
or  incapable  of  application. 
The  iesae  is  found  for  the  defendant. 


Yebhont  Fabh  Machine  Go.  and  others  v.  Mabbub,  Gom'r,  etc. 

{Circuit  Court,  D.Vermont.    January  28, 1884.) 

Patent — Pheviods  Desckiption. 

An  inventor  is  not  barred  from  obtaining  a  patent  iiecause  his  inventidn  has 
been  described,  though  not  claimed,  in  a  prior  patent  to  the  name  inventor. 

In  Eqnity. 

William  E.  Simondg  and  Kittredge  Hatkins,  for  orators. 

WuEEiiER,  J.  The  orators,  on  the  thirtieth  of  March,  1880,  filed 
an  appUcatiou  for  a  i>atent  for  improvements  in  milk-setting  appa- 
ratus, consisting,  as  finally  amended,  of  nine  claims,  the  last  five  of 
vhich  have  been  allowed ;  the  first  four  have  been  refused,  because 
described,  although  not  claimed,  in  a  prior  patent  to  the  same  in- 
ventors, No.  207,738,  dated  September  3,  1878.  Prior  public  use  to 
bar  the  patent  is  denied  on  oath  by  the  applicants,  and  is  not  shown. 
The  refusal  rests  solely,  apparently,  on  the  prior  description,  and 
Campbell  \.  James,  104  U.  8.  356.  What  is  said  in  that  case,  taken 
at  large,  would  seem  to  show  that  a  patent  could  not  be  granted  for 
an  invention  described  in  a  former  patent  to  the  same  inventor. 
What  was  so  spoken  of  there  had  been  not  only  described  but  patr 
ented  in  the  former  patent.  What  was  said  is  to  be  understood  by 
reference  to  what  it  was  spoken  of.  That  part  of  that  case  relied 
upon  in  this  rejection  is  where  it  is  said : 

"It  is  hardly  necessary  to  remark  that  the  patentee  could  not  include  in  a 
subsequent  patent  any  Invention  embraced  or  described  in  a  prior  one  granted 
to  tiimself,  any  more  than  he  could  an  invention  embraced  or  described  in  a 
prior  patent  granted  to  a  third  person.  Indeed,  not  so  well ;  because  he  might 
get  a  patent  for  an  invention  before  patented  to  a  third  person  In  this  coun- 
try, if  he  could  show  that  he  was  the  first  and  original  inventor,  and  if  be 
should  prove  an  interference  declared. "    Page  382. 

The  latter  part  of  this  extract  relates  to  the  same  subject  as  the 
former  part.  It  expressly  refers  to  patented  inventions  by  others ; 
and  serves  to  show  that  patented  inventions  by  the  same  inventor 
were  intended  wherd  inventions  ebabraced  or  discovered  in  his  prior 
patent  were  referred  to.  The  statute  does  not  make  prior  description  in 
a  patent  a  bar,  but  being  patented.  Sections  4886, 4887,  4920.  The 
eoort  appears  to  have  merely  referred  to  the  plain  effect  of  these  stat- 
nte  provisions.  In  Battin  v.  Taggert,  17  How.-74,  it  appears  to  have 
l>«ea  expressly  adjudged  upon  the  same  statute  provisions  as  are  in 
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force  DO\r,  that  an  inventor  might  have  a  patent  for  an  invention  de- 
Bcribed  in  a  prior  patent  to  himself.  The  same  seems  to  have  been 
decided  in  Graham  v.  McCormiek,  11  Fed.  Eep.  859,  on  fall  argu- 
ment and  much  consideration.  According  to  the  terms  of  the  stat- 
utes the  orators  seem  to  be  entitled  to  the  patent  for  these  claims. 
There  does  not  appear  to  be  any  settled  construction  to  control  other- 
wise. 

Let  there  be  a  decree  for  the  applicant  adjudging  that  he  is  enti- 
tled to  receive  a  patent  for  the  invention  covered  by  these  first  four 
claims  of  his  application. 


Beat,  Ex'x  v.  Batnob  and  others. 

( Oireitit  Oovrt,  8.  D.  New  York.    January  23,  1884.) 

Faxbnts  for  Inventions. 

Amended  bill  to  cover  reissue  of  patent  allowed,  though  the  patent  alleged 
to  be  infringed  by  the  first  bill  had  expired  before  the  amended  bill  waa  filed. 
Reissued  letters  patent  No.  2,629,  granted  March  26,  1867,  for  improvements  in 
envelope  machines,  tuld  to  have  been  infringed  by  the  defendants  as  to  the  first, 
second,  and  tenth  claims,  and  an  injunction  and  accounting  ordered. 

In  Equity. 

Arthur  v.  Brieseh,  for  oratrix. 

Stephen  D.  Law  and  John  Van  Santvoord,  for  defendants. 

Wheeleb,  J.  The  testator  of  the  oratrix  was  the  owner  of  reissued 
letters  patent  No.  2,529,  granted  March  26,  1867,  upon  the  surrender 
of  original  letters  patent  No.  39,702,  granted  to  him  August  26, 1863, 
for  improvements  in  envelope  machines,  which  would  expire  August 
25,  1880.  The  bill  was  brought  June  12,  1880,  upon  the  original 
patent,  without  referring  to  the  reissue,  to  restrain  the  use  of  ma- 
chines alleged  to  be  infringements,  and  for  an  account.  No  motion 
was  made  for  a  preliminary  injunction.  An  answer  was  filed  setting 
forth  the  reissue  August  16,  1880;  the  oratrix  moved  to  amend  the 
bill,  and  September  22, 1880,  it  was  by  stipulation  amended  to  cover 
the  reissue  in  place  of  the  original.  The  defendants  now  move,  on 
the  authority  of  Rooty.  Railway,  105  U.  S.  189,  that  the  bill  be  dis- 
missed for  want  of  jurisdiction  in  equity,  because  the  patent  had  ex- 
pired before  the  amended  bill  was  filed,  upon  which  only  the  oratrix 
conld  have  any  equitable  relief.  Dowell  v.  Mitchell,  106  U.  S.  430. 
The  infringement  is  solely  by  the  'use  of  machines  made  before  the 
bill  was  brought  and  continued  ever  since,  and  would  be  covered  by 
the  general  allegation  of  infringement  made  in  both  the  original  and 
amended  bills,  if  filed  during  the  term  of  the  patent,  but  the  con- 
tinued use  after  the  expiration  of  the  term  would  not  be  so  covered 
by  that  general  allegation  in  a  bill  filed  after  the  expiration;  special 
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allegations  Belting  forth  that  the  machines  were  infringements  when 
made  would  be  necessary.  Root  v.  Railway,  supra;  Amer,  Diamond 
Rock  Boring  Co.  y.  Rutland  Marble  Co.  2  Fed.  Bbp.  355.  It  is  urged 
for  the  oratrix  that  the  amended  bill  is  to  be  considered  for  this  pur- 
pose as  if  the  original  bad  been  as  it  is  amended,  when  filed,  and  for 
the  defendants  that  it  is  to  be  considered  as  if  it  had  been  filed  as  an 
original  bill  when  it  was  filed.  The  oratrix  had  the  reissue  when  she 
brought  her  original  bill,  and  must  have  intended  to  bring  her  bill 
upon  the  patent  which  she  had,  and  not  upon  one  which  she  did  not 
have.  Under  these  circumstances  it  would  have  been  competent  for 
the  court  to  allow  the  amendment.  That  which  could  be  done  by 
the  court  without  consent  could  well  be  done  by  the  parties  by  con- 
sent. When  done,  it  made  the  bill  as  it  should  have  been  at  first, 
and,  in  effect,  as  if  it  had  been  so  at  first.  Such  amendement  only 
was  necessary  as  would  make  the  bill  what  it  should  have  been  to  be 
good  when  brought,  not  what  would  have  been  necessary  to  make  it 
what  it  would  have  to  be  to  be  good  at  some  other  time.  If  the  ora- 
trix has  shown  a  case  for  any  equitable  relief,  she  is,  upon  all  the  de- 
cided cases,  entitled  to  have  the  bill  retained  for  that,  and  such  cog- 
nate relief  as  is  necessary  to  do  complete  justice.  Dowell  v.  MitcheU, 
supra. 

The  defendants  set  up  that  the  reissue  is  too  broad  for  the  original. 
The  original  showed  and  described  two  arms,  extending  from  a  table 
in  the  interior  of  a  machine  under  which  the  envelope  blank  is  made 
to  pass  on  its  way  to  a  creasing  box  in  the  rear, — one  on  each  side  of 
the  box, — to  or  nearly  to  a  line  with  the  rear  side  of  the  box.  No  use 
for  these  arms  was  stated.  In  the  reissue  these  arms  are  described 
as  applied  in  such  position  that  they  extend  parallel  to  the  edges  of 
the  creasing  box  with  their  lower  edges  level  with,  or  rather  below, 
the  top  edge  of  the  box  so  as  to  bear  down  on  the  ends  of  the  blanks 
and  hold  them  in  position  on  the  box  to  be  creased,  and  as  secured 
to  the  table  or  anyother  fixed  part  of  the  machine.  No  other  refer- 
ence to  the  table  in  connection  with  them  is  made.  No  claim  was 
made  in  the  original  in  respect  to  them.  They  are  the  subject  of  the 
new  fourth  claim.  The  original  showed  these  arms  only  as  extensions 
from  the  table.  Their  height  in  respect  to  the  creasing  box  was  not 
shown  with  accuracy  otherwise  than  by  rerference  to  the  table.  As 
no  function  was  ascribed  to  them  their  position  could  not  be  inferred 
from  what  they  were  to  do.  When  they  were  described  as  in  a  cer- 
tain position,  with  reference  to  the  creasipg  box  instead  of  the  table, 
and  as  attachable  to  some  other  part  of  the  machine  when  they  would 
not  be  extensions  of  the  table,  and  an  office  was  ascribed  to  them,  an 
invention  different  from  that  in  the  original  was  shown.  This  claim 
was  too  broad  to  be  added  at  any  time,  and  therefore  void.  Gill  v. 
Wells,  22  Wall.  1;  Russell  v.  Dodge,  93  U.  S.  460.  Besides,  the  re- 
issue was  taken  out  more  than  three  years  after  the  original,  and 
would  seem  to  be  for  that  reason  unreasonable  and  invalid.     MUler 
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V.  Bridgeport  Brass  Co.  104  U.  S.  350.  That  this  claim  is  invalid 
does  not  necessarily  render  the  other  claims  of  the  original,  repro* 
duced  in  the  reissue,  invalid.  SchiUinger  v.  Greenway  Co.  24  0.  G. 
495;  [S.  C.  17  Fed,  Rbp.  244;]  Gage  v.  Herring,  107  U.  S.  640; 
[S.  G.  2  Sup.  Ct.  Bep.  820.]  In  the  first  claim  in  both,  what  is 
called  a  slide  in  the  original  is  called  a  carrier  in  the  reissue.  The 
description  of  it  or  of  its  operation  is  not  changed.  The  claim  is  in 
substance  the  same  in  both.  Only  the  first,  second,  fifth,  seventh, 
tenth,  and  twelfth  claims,  besides  the  fourth  claim  of  the  reissue,  are 
said  to  be  infringed.  The  fifth  claim  is  merely  for  feeding  the  blanks 
under  the  table  which  supports  the  gum-box,  instead  of  over  it.  The 
machinery  described,  some  of  which  is  the  subject  of  other  claims, 
does  feed  the  blanks  under  that  table.  The  claim  is  merely  for  that 
function  or  mode  of  operation  of  that  machinery.  As  such,  this 
function  or  mode  of  operation  does  not  seem  to  be  patentable  apart 
from  the  machinery.  McKay  v.  Jackman,  20  Blatchf .  466 ;  12  Fed. 
Bep.  615.  Want  of  novelty  of  the  other  claims  is  alleged,  and  in- 
fringement  of  them  is  denied. 

Envelope  machines  were  in  use  before  this  invention.  This  in- 
ventor was  entitled  to  and  claimed  a  patent  only  for  his  improve- 
ments. Slides  or  platforms  to  hold  envelope  blanks,  lifters,  or  pickers, 
to  receive  gum  on  their  faces  and  take  it  to  the  proper  place  on  the 
blank,  and,  by  its  adhesiveness,  to  lift  them  so  they  could  be  taken 
by  carriers  or  conveyors,  carriers  or  conveyors  to  take  them  to  a 
creasing  box,  creasing  boxes  to  crease  them,  and  folding  apparatus 
to  fold  them,  were  all  then  known.  The  seventh  claim  is  for  a  bal- 
ance weight  connected  with  this  form  of  conveyor;  and  the  twelfth, 
for  ribs  on  the  face  of  the  pltmger  which  works  in  the  creasing-box, 
and  presses  the  envelopes  after  they  are  folded.  The  defendants  are 
not  found  to  make  use  of  either  of  these  devices,  or  what  is  the 
equivalent  of  either,  in  the  working  of  this  invention. 

In  this  invention  the  lifters  or  pickers,  after  receiving  gum  on  their 
faces,  fall  by  their  own  weight  upon  a  pack  of  blanks  on  a  movable 
slide,  which  receives  the  pack  and  carries  it  to  and  fiolds  it  in  the 
proper  place,  and  lift  the  upper  blank  until  it  is  disengaged  by  the 
table  supporting  the  gum  box,  and  taken  by  the  conveyor  under  the 
table  and  steadied  by  it  to  the  creasing  box.  This  combination  of 
the  movable  slide  and  falling  lifters  and  arrangement  of  the  table  and 
conveyor  form  the  subjects  of  the  first  and  second  claims.  Also,  a 
cam  and  roller,  connected  with  the  plunger,  bring  its  face  to  a  press- 
ure upon  the  envelope  to  stick  its  folds  firmly  after  it  has  been  folded. 
This  cam  and  roller,  in  combination  with  the  plunger,  are  the  subjects  of 
the  tenth  claim.  Careful  and  repeated  examinations  of  the  machines 
and  patents  put  in  evidence  to  show  anticipations  and  want  of  novelty 
have  failed  to  discover  such  combinations  and  arrangements  as  those 
covered  by  these  three  claims.  The  falling  lifters,  the  arrangement 
of  the  table  over  the  conveyor  to  steady  the  blank,  and  the  oombina- 
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tion  of  the  cam  and  roller  with  the  planger,  appear  to  be  new  with 
this  invention.  These  claims,  therefore,  appear  to  be  valid.  The 
defendants'  machines  have  the  movable  slide  to  carry  the  pile  of 
blanks  to  the  proper  position  under  the  pickers,  the  falling  pickers, 
and  the  conveyor  arranged  under  the  table  supporting  the  gum-box ; 
they  also  have  the  eam  and  roller  pressing  the  support  of  the  envel- 
ope against  the  plunger,  instead  of  the  plunger  against  it,  to  press  it. 
The  support  is  the  equivalent  of  the  plunger  for  this  purpose.  There- 
fore, the  defendants  are  found  to  infringe  these  three  claims  by  the 
use  of  the  machines  made  during  the  life  of  the  patent  in  violation  of 
the  rights  of  the  inventor;  and  it  appears  that  they  would  continue 
the  use  if  not  restrained. 

It  is  claimed  that  the  inventor  so  conducted  himself,  by  seeing  ma- 
chines similar  to  those  of  the  defendants  made  without  claiming  that 
they  infringed  his  patent,  that  neither  he  nor  the  oratrix,  as  his  per- 
sonal representative,  could  have  any  equitable  right  to  restrain  their 
ase.  It  does  not  appear,  however,  that  he  led  the  defendants  into 
any  expenditure  or  course  of  conduct  by  his  silence  when  he  ought 
to  have  spoken  which  they  would  not  have  made  or  followed  if  he 
had  spoken.  The  fact  of  the  patent  was  open  to  them,  as  well  as 
known  to  him.  They  could  respect  it,  or  take  the  risk  of  having 
what  they  did  turn  out  to  be  an  infringement.  They  chose  the  lat- 
ter course,  and  he  does  not  appear  to  have  been  responsible  for  their 
choice.  The  oratrix  appears  to  be  entitled  to  an  injunction  to  re- 
strain the  use  of  so  much  of  these  machines  as  were  infringements 
when  they  were  made.  Crossley  v.  Derby  Oas-light  Co.  Webst.  Pat. 
Cas.  119;  4  Law  Jour.  (N.  S.)  Ch.  pt.  1,  p.  25;  American,  etc.,  Co.  v. 
Sheldon,  18  Blatchf.  50;  [S.  C.  1  Fed.  Rep.  870;]  Curt.  Pat.  §  436. 
The  right  to  an  account  for  past  infringement  follows. 

Let  there  be  a  decree  that  the  first,  second,  and  tenth  claims  of 
the  patent  are  valid  and  have  been  infringed,  and  for  an  injunction 
against  the  use  of  such  parts  of  machines  as  were  made  in  violation 
of  those  claims,  and  for  an  account,  with  costs. 


Beay  v.  Bebun  &  Jones  Envelope  Go. 

[(Hreuit  Court,  8.  D.  New  York.    January  23,  1884.) 

Patent  fob  Invbhtiok. 

Reap  v.  Raynar,  ante,  308,  followea 

In  Equity. 

Arthur  V.  Briesen,  for  oratrix. 

S.  D.  Law,  for  defendant. 

Wheeler,  J.     This  suit  is  brought  upon  the  same  patent,  in  the 
same  manner^  and  involving  the  same  questions  as  to  its  mainte- 
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nance,  as  that  of  Reay  v.  Raynor,  antt,  308.  The  canse  is  upheld  for 
the  same  reasons,  and  the  patent  is  sustained  to  the  same  extent,  upon 
the  same  grounds,  as  in  that  case.  Only  the  second,  fourth  and  fifth 
claims  are  said  to  be  infringed  here.  Of  these  only  the  second  is  held 
to  be  valid.  The  defendant  appears  to  infringe  this  claim.  Their 
machine  has  the  arrangement  of  the  table  over  the  conveyor  so  thai 
the  blanks  are  held  even  and  in  place  by  the  table  while  being' carried 
by  the  conveyor  to  the  creasing  box,  as  described  in  that  claim. 
Let  a  decree  be  entered  for  the  oratrix  accordingly. 


Bell  and  others  v.  UmTED  States  Staufimo  Go. 
((Kreuit  Oourt,  8.  D.  New  York,    January  24,  1884.) 

1.  Patents  for  Invkntions— Infhikgbment. 

It  is  no  answer  to  an  action  for  infringement  of  a  patent,  that  all  thepartgof 
tbe  patent  were  known  before,  if  they  were  nut  known  in  tliat  connection  and 
arrangement. 

2.  Baihe.  , 

Letters  patent  Ko.  140,619,  dated  July  8, 1873,  granted  to  John  B.  Firth,  for 
an  improvement  in  cake-pans,  and  now  owned  by  the  pltiintiit,  Juld,  to  be  in- 
fringed by  letters  patent  No.  255,043,  dated  March  14, 1882,  and  granted  to 
Joseph  Smith  for  a  patty-pait. 

In  Equity. 

George  H.  Fletcher,  for  orators. 

J.  L.  N.  Hunt  and  C.  R.  IngersoU,  for  defendant. 

Wheeleb,  J.  This  suit  is  upon  letters  patent  No.  140,619,  dated 
July  8,  1873,  granted  to  John  B.  Firth,  for  an  improvement  in  cake- 
pans,  and  now  owned  by  the  orators.  Tbe  defenses  are,  want  of  nov- 
elty in  the  invention,  want  of  invention  in  the  patent,  and  non-in- 
fringement. The  patent  is  for  a  cluster  of  cake-pans  united  to  a 
plate  having  an  aperture  for  each  pan  by  a  double-seam  joint  formed 
from  tbe  rim  of  tbe  cup  turned  outward  and  the  edge  of  the  plate 
about  the  aperture  turned  upward,  on  the  upper  side  of  the  plate. 
The  defendants  make  and  sell  similar  clusters,  but  the  double-seamd 
joint  is  formed  of  the  rim  of  the  pan  turned  outward  and  then  inward, 
and  of  the  edge  of  the  plate  turned  downward  on  the  underside  of  the 
plate,  according  to  letters  patent  255,045,  dated  March  14, 1882,  bnd 
granted  to  Joseph  Smith,  for  a  patty-pan.  The  principal  things  of 
this  sort  preceding  Firth's  patent  were  clusters  of  cups  fastened  to 
frames,  pans  riveted  through  the  bottom  to  a  plate,  pans  put  through 
apertures  in  a  plate  with  their  rims  turned  out  flat  and  riveted  to 
the  plate ;  pits  in  steam-tables  and  in  the  bottoms  of  wash-boilers, 
fastened  by  double-seamed  and  soldered  joints;  and  double-seam 
joints  in  use  generally  among  wares  of  these  kinds.    This  patented 
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inrcntion  is  not  of  the  pans,  or  the  plates,  or  the  seams,  hut  of  the 
vhole  manufacture.     The  nearest  previous  approach  to  it  in  kind  was 
the  cluster  -with  the  rims  riveted  to  the  plate ;  atid  the  nearest  in 
principle  was  the  bottom  of  the  wash-boiler.     Baoh  a  bottom,  with 
two  or  four  pits,  as  the  evidence  shows  were  made,  would  be  awkward 
to  use  for,  and  hardly  suggestive  of,  these  small  cake-pans.     The 
rivets  in  the  riveted  cluster  might  be  the  equivalent  of  the  double- 
seam  joint,  as  a  mere  mode  of  fastening  pieces  of  sheet-metal  together 
in  some  places,  for  some  purposes;  but  it  would  not  be  the  equivalent 
in  this  place  for  this  purpose.    An  even  and  smooth  union  was  re- 
quired; the  riveted  joint  was'  rough  and  uneven;  the  double-seam 
joint  there  was  nearly  all  that  was  desirable  in  these  respects ;  and 
although  not  a  new  thing  it  was  new  in  this  place,  and  more  than 
mere  mechanical  skill  was  requisite  to  the  construction  and  arrange- 
ment of  the  necessary  parts  for  sncoessf nlly  putting  it  there.    It  is 
no  answer  to  the  patent  that  all  the  parts  were  known  before,  if  they 
wer^  not  known  in  that  connection  and  arrangement  before.     Smith 
V.  Goodyear  Co.  93  U.  8.  486;  WaUaee  v.  Noyet,  13  Fed.  Rbp.  172. 
The  defendant  insists  that,  if  the  patent  is  valid,  as  there  were 
4ouble-8eam  joints,  and  cake-pans,  and  cluster^  of  cake-pans  fastened 
in  a  plate  before,  it  can  only  cover  Firth's  precise  mode  of  uniting  the 
cake-pans  in  a  cluster  to  the  plate  by  the  double-seam  joint.    Ry.  Co. 
V.  Sayles,  97  U.  S.  554.     This  is  doubtless  true;  and  the  defendant 
would  not  be  liable  if  bis  mode  was  left  to  the  orators  who  own  the  pat- 
ent.   His  mode  is  the  use  of  the  double-seam  joint  there.    The  de- 
fendant has  not  left  that  but  has  taken  it.    His  mode  of  using  it  has 
been  changed,  and  perhaps  improved  upon,  and  that  improvement  has 
been  patented,  and  perhaps  properly  patented,  but  that  gives  no  right 
to  what  was  before  patented. 

Let  there  be  a  decree  for  the  orators  for  an  injunction,  and  an  ac- 
count, with  costs. 


MoNSON  V.  Mayor,  Etc.,  of  New  Tobk. 

{Oireuit  Oourt  S.  D.  Nm  York.    1884.) 

Patehtb  for  Invkntions  —  BuBPENBioH  OF  Injdnction  —  PuBMc  Intekbst  — 
iNCossisTBaiT  Contentions. 

After  a  final  decree  establishing  an  exclusive  right  to  the  use  of  a  patent  and 
awarding  an  injunction  to  protect  it,  the  injunctions  will  not  be  suspended 
while  the  decree  stands  unreversed,  unless  some  extraordinary  cause  outside  of 
the  interests  of  the  parties  is  shown.  Public  necessity  may  be  a  cause  for  such 
suspension ;  but  the  defendant,  after  insisting  that  the  invention  is  of  no  use 
and  benefit,  and  thus  defeating  the  orator's  claim  for  substantial  damages  on 
account  of  infringement,  will  not  be  heard  to  allege  that  it  is  of  such  public 
importance  as  to  warrant  a  court  in  suspending  the  injunction. 

In- Equity. 
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Royal  S.  Crane,  for  orator. 

Frederic  H.  Betts,  for  defendant. 

Wheeler,  J.  This  caase  has  now  been  heard  on  a  motion  to  sas- 
pend  the  injunction  heretofore  granted,  during  the  pendency,  of  an 
appeal  from  the  final  decree  awarding  to  the  orator  a  merely  nominal 
sum  for  profits  and  damages,  and  a  small  balance  of  costs  of  the 
suit.  After  a  decree  on  final  hearing,  establishing  an  exclusive  right, 
and  awarding  an  injunction  to  protect  the  right,  the  injunction  is 
not  suspended  unless  some  extraordinary  cause  is  shown  to  exist  out- 
side the  rights  of  the  parties  established  by  the  decree.  Potter  v. 
Mack,  3  Fisher,  Pat.  Gas.  428 ;  Brown  v.  Deere,  6  Fed.  Ebp.  487. 
This  patent  is  for  a  register  to  preserve  for^  safety,  and  convenience 
of  reference,  paid  bonds  and  coupons.  The  defendant  used  the  pat- 
ented  register  for  this  purpose  as  any  corporation,  partnership,  or 
individual  issuing  and  redeeming  coupon  bonds  would.  The  use  by 
the  defendant  is  not  public  any  more  than  such  use  would  be,  nor 
any  more  than  any  business  transaction  of  the  city  is.  The  city  is  a 
public  municipal  corporation,  and  a  large  part  of  the  public  have  a 
pecuniary  interest  in  its  financial  transactions  of  all  kinds,  and  this 
is  all  the  interest  of  the  public  in  this  question.  It  does  not  a£Pect 
the  convenience,  enjoyment,  or  business  of  the  individuals  composing 
the  public,  at  all.  It  touches  only  the  convenience  of  the  officers 
whose  duty  it  is  to  preserve  the  bonds  and  coupons  safely,  and  refer 
to  them  when  necessary.  On  the  accounting  it  was  insisted  on  behalf 
of  the  defendant  that  this  convenience  was  of  no  value  or  benefit, 
and  with  such  success  that  a  decree  has  been  entered  to  that  effect. 
It  does  not  now  seem  to  be  equitable  and  just,  in  view  of  that  result, 
to  all,ow  that  a  deprivation  of  that  convenience  is  too  grievous  to 
be  borne.  The  orator,  as  the  case  now  stands,  is  entitled  to  the 
exclusive  use  of  his  patented  invention.  If  the  injunction  should 
be  suspended  during  the  appeal,  and  the  decree  be  affirmed,  the  ora- 
tor would  be  left  to  another  accounting,  either  in  a  new  suit  or  under 
some  order  in  this  one,  which,  if  it  should  follow  the  former  result, 
would  be  much  worse  than  fruitless.  The  appeal  really  involves 
nothing,  so  far,  but  the  costs  of  snit.  There  seems  to  be  no  reason 
why  the  orator's  right  to  his  monoply  should  not  be  protected  in  the 
usual  modes ;  in  fact,  it  does  not  appear  that  they  can  be  fully  pro- 
tected but  by  this  injunction ;  the  motion  cannot  therefore  justly  be 
sustained. 

Motion  denied. 
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Bs'ZrOOB   V.  WlBBB.* 

{OtretM  Court,  8.  D.  Sew  York.    Jannaiy  24, 1884.) 

1.  Fatehtb  vor  iKTENnoBs— IitTBiROEifBNT— Ciaikb  IK  Kbiuukb  itot  Fouia) 

XBt   THK  OBIOINAIi. 

A  claim  of  a  second  reiaane  of  letters  patent  hdd  inyalid  aa  going  beyond  the 
invention  shown  in  the  original.    Bat  where  a  now  claim  contained  in  a  first 
reissue  was  brought  forward  iato  the  second,  it  being  valid  in  the  first  reissue, 
hM,  not  avoided  by  the  invalid  claim  of  the  second  reissue. 
S.  Bamk. 

Complaint  for  infringement  of  reissued  letters  patent  No.  8,097,  granted 
February  ^,  1880,  to  August  Beck,  assignor  to  the  orator,  for  an  improvement 
in  quilting-machines,  dismissed. 

In  Equity. 

Edmand  Wetmore,  for  plaintifiF. 

Gilbert  M.  Plympton,  for  defendant. 

Wheelsb,  J.  This  salt  is  brought  npon  reissaed  letters  patent 
No.  9,097,  granted  Februaty  34,  1880,  to  August  Beck,  assignor,  to 
the  orator,  for  an  improvement  in  qnilting-maehines.  The  original 
was  No.  190,184,  dated  May  1, 1877.  It  was  reissued  in  No.  8,063, 
dated  January  29, 1878,  and  surrendered  for  the  reissue  in  suit.  The 
improvement  was,  and  is  stated  in  the  original  and  reissues  to  be, 
for  improvements  on  the  quilting-maohine  shown  in  letters  patent  No. 
159,884,  dated  February  16,  1875,  granted  to  the  same  inventor. 
That  machine  was  for  quilting  by  gangs  of  needles  in  zigzag  parallel 
lines,  and  was  fed  by  eylindrioal  rolls  having  an  intermittent  rotary 
motion,  which  would  move  the  cloth  while  the  needles  were  out  of  it, 
and  oonld  be  arranged  to  feed  in  straight  lines,  direct  or  oblique.  The 
original  of  the  patent  in  suit  showed  different  mechanism  for  actuating 
the  feed-rolls,  so  that  the  length  of  stitch  could  be  varied  at  pleasure, 
and  conical  rolls  having  an  intermittent  motion  to  feed  the  conical 
bodies  of  skirts  and  skirt  borders  in  a  circular  direction,  when  the 
needles  were  out  of  the  cloth,  as  well  as  cylindrical  rolls  for  straight 
goods,  and  other  improvements  upon  other  parts  of  the  machine; 
and  had  claims  for  the  feed  mechanism,  and  improvements  upon  the 
other  parts  of  the  machine,  but  none  of  the  conical  feed-rolls.  The 
first  reissne  further  described  the  conical  feed-rolls  as  made  of  such 
taper  as  to  conform  to  the  shape  of  the  skirt  or  border  to  be  quilted, 
and  claimed  the  combination  of  the  series  of  needles  with  the  conical 
feed-roUs  acting  intermittently,  in  place  of  one  of  the  other  claims. 
The  reissne  in  suit  still  further  describes  the  conical  feed-iolls  aa  the 
embodiment  of  a  feed  device  which  extends  substantially  through- 
out the  width  of  the  conical  strip  of  goods,  and  as  it  departs  from  the 
shorter  curved  edge  and  approaches  the  longer  curved  edge  is  adapted 
to  have  a  proportionately  increased  range  of  feed-movement,  so  that 
it  will  feed  the  conical  strip  of  goods  in  the  requisite  curved  path 
evenly  and  without  any  injurious  strain  ox  drag,  and  further  claims 
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the  combination  with  the  gang  of  sewing  mechanism,  and  the  cloth 
plate  which  supports  the  goods  under  them,  of  a  feed  device  oper- 
ating intermittingly  in  the  intervals  between  the  formation  of  the 
stitches,  which  extends  and  operates  substantially  across  the  conical 
strip  of  .goods,  and  which,  as  it  departs  from  the  shorter  curved  edge 
and  approaches  the  longer  curved  edge  of  the  goods,  is  adapted  to 
have  a  proportionately  increased  range  of  feed-movement.  The  de- 
fendant is  engaged  in  using  a  quil ting-machine  for  quilting  conical 
goods  having  a  gang  of  needles,  and  short  cylindrical  feed-rollers  at 
each  edge  of  the  goods  which  they  feed  in  a  circular  direction  by 
moving  at  different  rates  of  sp^ed  constantly,  the  needles  having  a 
forward  movement  corresponding  to  that  of  the  cloth  while  in  it;  and 
also  one  with  a  four-motion  feed,  which  is  capable  of  feeding  in  a 
circular  direction  by  lengthening  the  feed  at  the  longest  edge  of  the 
goods ;  but  is  not  shown  to  have  been  so  used  or  intended  to  be  so 
used.  The  validity  of  the  reissue,  and  infringement  of  it,  if  valid, 
are  denied. 

Beck  well  appears  to  have  meritoriously  invented  effective  means 
for  giving  circular  direction  to  the  feed  of  quilting-machines,  having 
gangs  of  needles  for  quilting  several  parallel  seams.  He  set  forth 
these  means  in  the  specifications  and  drawings  of  his  original  patent, 
and  seems  to  have  been  well  entitled  to  then  have  a  patent  for  them, 
and  for  the  combination  of  the  mechanism  with  the  gang  of  needles. 
But  he  does  not  appear  to  have  been  entitled  to  a  patent  for  merely 
giving  such  direction  to  such  feed-motion  apart  from  the  mechanism, 
nor  to  the  process  of  operation  of,  his  mechanism  for  giving  such  di- 
rection. McKay  v.  Jackman,  20  Blatchf.  466;  12  Fed.  Bep.  616. 
Neither  could  he  claim  the  combination  of  mechanism  not  then  known, 
or  its  processes  with  the  needles.  He  invented  his  own  mechanism, 
and  the  combination  of  that  with  the  co-operating  parts  of  the  ma« 
chine,  and  nothing  more;  and  seems  to  have  been  entitled  to  a  pat* 
ent  for  those  and  no  more.  The  first  reissue  was  within  a  few  months 
of  the  original,  and  before  others  appear  to  have  done  anything  in 
that  region  of  invention,  and  seems  to^have  been  well  enough.  Meyer 
V.  Ooodyear  Manuf'g  Co,  11  Fed.  Rep.  891 ;  Hartshorn  v.  EagU  Shade' 
Roller  Co,  18  Fed.  Rep.  90.  The  second  reissue  was  more  than  two 
years  after  the  original,  but,  whether  too  long  after  or  not,  was,  in  effect, 
for  the  combination  of  the  gang  of  needles  and  cloth  plate  with  any 
feeding  mechanism  which  would  reach  across  the  cloth  and  feed  the 
long  side  faster  than  the  other.  This  was  clearly  beyond  the  invention 
shown  in  the  original,  and,  except  as  to  the  mechanism  shown  in 
the  original,  beyond  the  invention  in  every  way.  This  claim  of  the 
reissue  is  therefore  wholly  invalid.  Wing  v.  Anthony,  106  U".  S.  142; 
[S.  C.  1  Sup.  Ct.  Rep.  93 ;]  James  v.  Campheli,  104  U.  S.  3.56.  The 
new  claim  of  the  first  reissue  brought  forward  into  the  second,  being 
valid  in  the  first,  is  not  avoided  by  the  invalid  claim  of  the  second. 
SckUlinger  v.  Qreenway  Co.  24  O.  G.  495;  [S.  C.  17  Fed.  Rep.  244;] 
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Gage  v.  Herring,  107  U;  8.  640;  [8.  0.  2  Sap.  Ct.  Rep.  820.]  The 
orator  appears  therefore  to  be  entitled  to  a  monopoly  of  the  conical 
rollers  in  that  combination.  It  is  argued  that  the  defendant's  ma- 
chines invade  that  monopoly.  Those  machines  have  not  conical  roll- 
era,  nor  are  they  claimed  to  have  any  of  bis  other  mechanism.  It 
is  said  that  there  is  no  invention  in  dividing  the  conical  rollers  into 
parts,  and  that  the  parts  are  the  equivalent  of  the  whole.  This  is 
not  what  the  defendant  does.  The  orator's  machine  gives  the  circu- 
lar direction  by  mechanism  that  accomplishes  that  result  in  one  way, 
the  defendants  by  diJSerent  mechanism  that  accomplishes  it  in  a 
different  way.    That  claim,  therefore,  is  not  infringed. 

Let  there  be  a  decree  diuaissing  the  bill  of  complaint,  with  costs. 


Adaus  and  others  v.  Howasd  and  another. 
{Oireuit  Court,  8.  D.  New  York.    February  6, 1884.)       ^ 

1.  LsTTBBs  Patbnt — Basebt  Lartbbk. 

The  validity  of  letters  patent  granted  to  Jolin  H.  Irwin  in  1865,  for  an  im- 
proved baslcet  lantern,  sustained. 

2.  Right  to  Part  of  the  Kelief  Sought  when  the  Rest  Cannot  be  Given. 

Tbe  expiration  of  a  patent,  pending  a  suit  for  its  infringement,  will  deleat  a 
prarer  for  an  injunction,  but  not  for  an  accounting,  tliough  tlie  bill  contains 

3.  Costs— Wherb  Both  Pasties  Have  a  Becrbb. 

When  two  distinct  causes  of  action  are  united,  and  one  party  prevails  in  each, 
costs  will  be  allowed  to  neither. 

In  Equity. 

BetU,  Atterhury  d  Betts,  for  complainants. 

Jaa.  A.  WMiney,  for  defendants. 

Wallace,  J.  Infringement  is  alleged  of  two  letters  patent  for  im- 
provements in  lanterns,  granted  to  John  H.  Irwin,  one  May  2, 1865,  and 
the  other  October,  24, 1865,  both  of  which  have  been  assigned  to  the 
complainants.  The  second  patent  only  is  infringed  upon  the  construc- 
tion of  the  claims  of  tbe  first  patent  adopted  and  expressed  at  the 
hearing  of  the  cause,  which  limits  it  to  a  lantern  having  two  horizon- 
tal guards  connected  by  a  hinge  or  catch,  whereby  tbe  lantern  may 
be  opened  at  or  near  the  middle  of  tbe  globe.  Infringement  of  the 
second  patent  is  not  contested.  The  claim  is  to  be  construed  as  one 
for  a  loose  globe  lantern,  in  which  the  globe  is  protected  by  a  basket 
of  guards,  and  is  held  in  place  by  the  top  of  the  lantern  when  the 
lantern  is  closed,  the  basket  being  hinged  at  its  upper  horizontal 
guard  to  the  top  of  the  lantern,  and  opened  by  a  spring  catch  oppo- 
site the  binge.  The  special  utility  of  the  device  over  the  lantern  of 
the  first  patent  consists  in  the  protection  of  the  loose  globe  against 
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accident,  in  case  the  catch  is  accidentally  unlocked,  as  when  unlocked 
the  basket  will  prevent  the  globe  from  falling  out.' 

It  is  insisted  that  there  is  no  patentable  novelty  in  the  improve- 
ment, but,  as  was  suggested  at  the  bearing  of  the  cause,  assuming 
that  Irwin's  first  patent  was  granted  before  the  lantern  of  the  second 
patent  was  invebted,  it  is  believed  that  the  change  made  in  the  last 
lantern  was  not  such  an  obvious  one  as  to  negative  the  exercise  of 
invention.  As  the  lantern  of  Irwin's  first  patent  approximates  to 
that  of  the  second  far  more  closely  than  any  other  preceding  device, 
it  is  unnecessary  to  examine  further  into  the  prior  state  of  the  art. 
The  difference  between  the  lantern  of  the  second  patent  and  that  of 
the  first  consists  only  in  a  new  location  of  the  hinge  and  spring  catch, 
and  the  employment  of  a  horizontal  guard  to  form  the  upper  rim  of 
the  basket  for  the  purposes  of  this  new  location.  This  change  of  lo- 
cation seems  to  have  been  a  very  simple  thing  after  it  was  made. 
'  But  simple  as  it  may  have  been,  it  remedied  a  grave  defect  in  the 
lantern  of  the  first  patent;  and  the  advantages  which  it  introduced 
were  immediately  recognized  by  the  public.  Others  who  were  act- 
ively experimenting  in  the  same  field  of  improvement  failed  to  dis- 
cover how  readily  this  change  could  be  made  and  what  advantages 
would  result  by  its  being  made. 

The  defense  that  the  patent  is  anticipated  by  the  lantern  described 
in  the  prior  application  for  a  patent  by  Anthony  M.  Duburn  is  not 
tenable,  because  there  is  no  evidence,  except  his  application  for  a  pat- 
ent, that  he  ever  invented  such  a  lantern.  It  was  conceded  by  his 
solicitors  upon  the  application  that  the  model  accompanying  his  ap- 
plication would  not  answer  for  use  as  a  lantern,  although  it  was  suf- 
ficient to  illustrate  the  construction  of  the  device;  and  the  examiner 
in  charge  condemned  the  model  as  inoperative.  As  there  is  no  evi- 
dence in  the  case  to  show  that  such  a  lantern  as  was  described  in  the 
application  and  illustrated  by  the  model  was  ever  actually  constructed 
by  Duburn,  sufficient  does  not  appear  to  defeat  the  novelty  of  Irwin's 
invention. 

It  will  not  be  profitable  to  consider  in  detail  the  numerous  objec- 
tions urged  by  the  defendant  to  the  complainant's  title  to  the  patent. 
The  conclusion  reached  is  that  the  complainant  Adams  is  vested  with 
the  title  to  the  patent  which  was  acquired  by  the  Chicago  Manufac- 
turing Company,  October  6,  1866,  together  with  the  right  of  action  of 
that  company  to  recover  for  infringements  since  that  date.  This  title 
is,  of  course,  subject  to  the  license  which  had  been  granted  by  that 
company  to  Archer  ahd  others  to  make  and  use  the  invention  in  this 
state  and  elsewhere.  The  complainant  Dietz  has  acquired  an  undi- 
vided third  interest  in  this  license  by  the  transfer  of  Panooast  of 
March  24, 1881.  No  objection  having  been  taken  by  demurrer  or  the 
answer  to  the  non-joinder  of  the  other  two  owners  of  this  license, 
such  non-joinder  can  not  now  be  insisted  on  to  defeat  a  decree.  If 
these  parties  are  within  the  jurisdiction  of  the  court,  which  does  not 
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appear,  a  decree  can  be  made  -without  affecting  their  rights,  and  which 
wiU  completely  adjust  the  rights  of  all  the  parties  to  the  suits  as  be- 
tween themselves.  In  this  view  the  recovery  by  Dietz  mast  be  lim- 
ited to  one-third  of  the  damages  and  profits,  by  reason  of  the  making, 
and  using  of  the  invention,  accruing  since  March  24,  1881.  The 
case  does  not  disclose  such  laches  on  the  part  of  the  owners  of  the 
patent  as  should  defeat  an  accounting.  While  infringements  by  va- 
rious parties  and  for  considerable  periods  have  been  shown  to  have 
taken  place  during  the,  life  of  the  patent,  the  circumstances  fail  to 
establish  acquiescence  in  the  instances  where  the  infringement  was 
known  to  the  owners  of  the  patent. 

No  doubt  is  entertained  of  the  propriety  of  decreeing  an  account- 
ing, although  the  patent  has  expired  since  the  commencement  of  the 
snit,  and  although  for  that  reason  there  should  not  be  an  injunction. 
The  jurisdiction  of  a  court  of  equity  having  been  legitimately  in- 
voked by  the  complainant,  he  will  not  be  sent  away  without  redress, 
merely  because  all  the  redress  to  which  he  was  originally  entitled 
cannot  now  be  awarded  to  him.  Under  such  circumstances,  the  court 
will  retain  the  cause  in  order  to  completely  determine  the  controversy. 
Gottfried  v.  Moerelin,  14  Fed.  Rkp.  170. 

Inasmuch  as  the  complainants  have  united  two  distinct  causes  of 
action  in  their  bill,  and  upon  their  allegation  that  the  defendants' 
lanterns  infringed  both  the  letters  patent,  have  compelled  the  defend- 
ants to  litigate  both,  and  as  to  one  of  these  causes  of  action  the  defend- 
ants have  prevailed,  neither  party  should  recover  costs  as  against  the 
other.  Strickland  v.  Strickland,  3  Beav.  242;  Crippen  v.  Heermanee, 
9  Paige,  211;  Elfeltr.  Steinhart,  11  Fed.  Rep.  896,  899. 

A  decree  is  ordered  for  complainants  in  conformity  with  this 
oirinion. 


IJCHALSCHA  V.  StJTEO  and  others, 
{Cireuit  Court,  S.  D.  New  York.    February  6, 1884.) 

LbTTERB  PaTKKT — PERrOBATED  ClOAB. 

Letters  patent  No.  186,628,  for  a  cigar  with  a  hole  In  the  end,  cover  only  ci- 
gars manufactured  by  the  machine  described  in  the  specifications.  It  Is  no  in- 
fringement to  punch  a  hole  in  the  cigar  with  a  pencil. 

In  Equity. 

Edmonds  dt  Jerome,  for  complainant. 

Hamilton  Cole,  for  defendants. 

Wallace,  J.  The  claim  of  the  patent  to  Sohalsoha  (No.  186,628, 
granted  January  3, 1877)  is  "a  cigar  constructed  as  described,  with  a 
longitudinal  opening,  H,  in  its  drawing  end,  and  the  end  of  the  wrap- 
per, A,  secured  permanently  within  the  aperture,  as  and  for  the  pur- 


Digitized  by 


Google 


:320  rZDSBAIi   BEPOBTEB. 

pose  set  forth."  Bead  with  the  descriptioii,  however,  the  claim  mast 
be  limited  to  one  for  the  cigar  when  made  by  the  machine  described 
in  detail  by  the  patentee  as  employed  by  him  for  the  purpose,  or  a 
substantially  similar  machine.  No  mode  of  making  such  a  cigar  is 
disclosed  in  the  specification  except  by  means  of  the  machine  de- 
scribed. The  machine  is  described  with  particularity,  and  the  mode 
of  operating  it ;  and  among  the  advantages  enumerated  as  the  result 
of  the  invention  are  those  which  oould  only  result  from  the  employ- 
ment of  the  particular  machine.  There  is  no  evidence  that  the  de> 
fendants'  cigars  were  made  by  a  machine;  on  the  contrary,  the  proof 
is  that  the  hole  in  the  tip  was  punched  by  a  pencil. 
The  bill  is  dismissed. 


Mdnsoh  and  another  v.  Hall. 

((%•<»<(  Ooitrt,  B.  D.  i\r«w  7crk.    February  6, 1884.} 

Patknts— Impkoved  Paper  Box. 

The  distinctive  characteristic  of  letters  patent  No.  124, 319,  for  an  improved 
paper  box,  consists  in  the  closed  corners ;  and  a  box  of  which  the  end  can  be 
turned  down  is  not  an  infringement. 

In  Equity. 

MuMon  db  Philipp,  for  complainants. 

James  A.  Hudson  and  Frederic  H,  Betts,  for  defendant. 

Wallace,  J.  The  complainants  letters  patent  (No.  124,319,  granted 
to  Beecher  and  Swift,  assignors,  March  5, 1872)  describe  an  improved 
paper  box  of  the  class  which  are  provided  with  tubular  sliding  covers, 
and  commonly  used  for  containing  matches,  etc.  The  box  is  made 
from  a  blank  sheet  of  paper  cut  and  creased  so  as  to  form  a  bottom, 
two  side  flaps,  two  end  flaps  provided  with  projecting  end  pieces,  and 
two  corner  pieces  which  may  be  used  or  discarded  at  pleasure.  The 
side  flaps  are  turned  up  to  form  the  sides,  and  the  end  flaps  are  turned 
up  to  form  the  ends,  after  which  the  comer  pieces  are  folded  around 
the  side  flaps,  and  the  projecting  end  pieces  are  turned  down  into  the 
top  of  the  box.  The'speciflcation  states  that  "after  thus  folding  the 
several  parts  together  they  are  united  by  pasting  the  overlapping 
corner  pieces  to  the  side  flaps,  the  whole  forming  a  strong  and  dur- 
able box."  The  inventors  point  out  two  objections  to  the  boxes  pre- 
viously in  use,  and  which  are  obviated  by  their  improvement.  One 
of  these  is  insufficient  strength  and  rigidity  owing  to  the  absence  of 
the  corner  pieces.  The  other  is  the  liability  of  the  contents  to  escape 
if  one  end  of  the  box  should  accidentally  project  slightly  from  the 
tubular  cover. 

There  are  two  claims:  (1)  The  combination  with  a  paper  box 
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adapted  to  a  tabular  cover  of  the  projecting  end  pieces  arranged  stib- 
stantially  as  and  for  tjie  purposes  described;  (2)  a  paper  box  con- 
structed snbstantially  as  described,  with  overlapping  comer  pieces,  and 
with  overlapping  end  pieces  partially  covering  the  end  of  the  box. 
Infringement  is  alleged  of  the  first  claim  only.  The  defendants  use 
a  blank  cut  and  creased  like  complainants'  blank,  except  without  any 
comer  pieces,  which  they  fold  into  box  form  with  sides  and  ends  and 
projecting  end  pieces,  and  thus  make  a  receptacle  to  hold  cigarettes 
which  is  not  pasted  at  the  corners,  but  in  which  the  whole  end  can 
be  opened  without  removing  the  receptacle  from  the  tubular  cover. 
It  is  a  loose  receptacle  adapted  to  expose  the  whole  end  while  the 
body  remains  within  the  tubular  cover.  The  complainants'  patent  is 
for  a  different  thing.  It  is  for  a  box  in  which  the  parts  are  united  at 
the  ends  and  sides.  If  made  without  the  comer  pieces  it  is  "joined 
together  at  the  corners  to  form  the  sides  and  ends  of  the  box,"  as  the 
pre-existing  boxes  are  described  in  the  specification  to  have  been  made, 
but  has  the  projecting  end  pieces  to  prevent  escape  of  the  contents 
by  accidental  exposure.  If  made  with  the  comer  pieces  it  has  the 
additional  strength  and  rigidity  which  they  confer  upon  it.  No  wider 
scope  can  be  given  to  the  claims  in  view  of  their  terms,  the  descriptive 
position  of  the  specifications,  and  the  specific  improvements  over  the 
existing  boxes  which  were  contemplated  by  the  inventors. 
The  bill  is  dismissed. 


Mattobws  v.  Ibon  Ctad  Manuf'o  Co. 

(Oireua  Court,  8.  D.  New  York.    February  8, 1884.) 

Patents  for  iNVEimoifs — Evidbncs — JnuoMEirr — Strakoebs  to  the  SmT. 

A  decree  obtained  by  the  plaintiff  in  an  action  to  recover  for  the  infringe- 
ment of  his  patent  cannot  be  introduced  in  an  action  against  a  stranger  to  the 
former  suit  for  the  purpose  of  proving  acquieseuce  in  the  plaintiff's  use  of  the 
patent. 

In  Equity. 

Brieten  i  Steele,  for  complainant. 

Bettt,  Atterbury  <6  Bettt,  for  defendant. 

WALI.AOE,  J.  The  defendant  moves  to  expunge  from  the  proofs 
certain  decrees  introduced  by  the  complainant,  obtained  in  actions  in 
which  he  was  complainant,  adjudicating  the  validity  of  the  patent 
upon  which  the  present  suit  is  brought.  These  decrees  were  obtained 
in  suits  against  infringers  to  which  the  present  defendant  was  not  a 
party,  or  privy.  The  evidence  was  introduced  against  the  defend- 
ant's objection,  and  is  now  insisted  on  as  tending  to  show  acquies- 
cence in  the  rights  of  the  plaintiff  under  his  patent.  If  it  were  nec- 
essary for  the  complainant  to  show  that  he  had  asserted  his  rights 
v.l9,no.5— 21 
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under  the  patent,  before  the  present  salt,  doubtless  the  records  would 
be  evidence  that  he  had  brought  suits  and  prosecuted  them  to  final 
judgment.  They  are  not  competent,  however,  as  admissions  of  third 
persons,  because  the  defendant  cannot  be  prejudiced  by  such  admis- 
sions.  The  effect  of  such  decrees  is  considered  by  Mr.  Justice  Nxl- 
BON  in  Buck  v.  Hermance,  1  Blatchf.  322,  where  he  held  that,  although 
admissible  upon  motions  for  a  provisional  injunction  in  which  the  or- 
dinary rules  of  evidence  do  not  obtain,  they  are  proceedings  inter  alios, 
and  therefore  not  competent  on  a  trial  upon  the  merits. 
The  motion  is  granted. 


Time  Tblbobaph  Co.  v,  Hihheb  and  others. 

{(Xrouit  Court,  6'.  2>.  New  York.    Janoazy  30. 1884.) 

PaTKHTS— KSTOPPKL. 

The  inventor  of  a  certain  mechanism  assigned  the  improvement  to  Us  eml' 
ployers,  by  whom  it  was  patented.  While  In  the  same  employ  he  ordered  a 
mechanism  to  be  made  wliich  he  represented  as  a  moditication  of  the  patented 
invention.  After  leaving  the  service  of  his  employers  be  manufactured  ma- 
chinery identical  with  what  he  had  previously  ordered  to  be  made.  IJdd,  that 
he,  and  those  in  privity  with  him,  were  estopped  to  deny  that  the  mechanism 
in  question  was  covered  by  the  patent. 

In  Equity. 

B.  S,  Clark,  for  complainant. 

Boscoe  Conkiing  and  E.  N,  Dickerson,  Jr.,  of  connseL 

Turner,  Lee  <£•  McClure,  for  Himmer  and  Carey. 

B.  F.  Lee,  of  counsel. 

Wallace,  3.  The  peculiar  facts  of  this  case  authorize  the  grant- 
ing of  a  preliminary  injunction  as  to  some  of  the  defendants,  although 
the  complainant's  patent  is  of  recent  date,  and  has  never  been  ad- 
judicated. The  defendant  Himmer  was  the  inventor  and  assignor 
to  the  complainant  of  the  improvement  in  electric  clocks,  described 
and  claimed  in  the  letters  patent  of  the  complainant.  While  he  was 
in  the  employ  of  the  complainant  as  its  superintendent  he  ordered 
certain  clock  mechanism  to  be  made,  which  was  identical  in  parts 
and  arrangements  with  that  now  sought  to  be  enjoined,  respresent- 
ing  it  to  be  one  of  the  modifications  of  the  invention  secured  by  the 
patent.  Bpecial  tools  and  dies  were  obtained  to  construct  this  me- 
chanism, and  the  complainant's  officers,  assuming  that  the  complain- 
ant was  protected  by  the  patent,  have  embodied  this  mechanism  in 
their  clocks,  and  introduced  them  to  the  public.  After  Himmer  left 
the  complainant's  employ  he  induced  the  manufacturers  who  were 
then  making  this  clock  mechanism  for  the  complainant,  to  supply 
him  with  the  various  parts  sufficient  to  make  a  number  of  complete 
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olboks.  These  have  been  pat  together  by  him,  (or  Ms  wite,  in  whose 
name  the  olook-making  business  is  carried  on,)  and  throngh  the  agenoy 
of  the  defendant  Carey,  who  seems  to  have  been  cognizant  of  all  the 
facts,  and  to  be  the  principal  prompter  of  the  transaction,  are  now 
being  introduced  to  the  public  in  competition  with  the  complainant's 
clocks.  Upon  these  facts  Himmer  is  estopped,  for  the  purposes  of  a 
motion  like  this,  from  contesting  the'  validity  of  the  patent,  or  deny- 
ing that  the  dock  mechanism  be  employs  is  covered  by  the  claims 
of  the  patent.  He  cannot  be  heard  to  assert  either  of  these  defenses 
after  inducing  the  complainant  to  acquire  the  patent  and  engage  in 
making  and  selling  clocks  under  it,  such  as  he  now  undertakes  to 
make  and  vend.  Carey  occupies  no  better  position  than  Himmer 
does.  He  is  Himmer's  alter  ego  in  the  scheme  of  pirating  the  com- 
plainant's rights.  His  general  denial  of  community  of  interest  with 
Himmer  goes  for  nothing,  in  view  of  the  facts  and  circumstances 
which  are  set  forth  in  the  complainant's  affidavits,  and  which  are 
snffioient  to  call  upon  him  for  a  full  and  explicit  disclosare  of  his 
relations  with  Himmer,  in  order  to  exonerate  himself. 

No  case  is  made  for  an  injunction  against  the  defendants  othek 
than  Himmer  and  Carey.  As  to  Himmer  and  Carey,  an  injunction 
is  granted;  as  to  the  other  defendants,  the  motion  is  denied. 


OiBBS  V.  HoBFMBB  and  others. 

{Oireuit  Oowrt,  N.  D.  ifew  York.    February  1, 1881) 

1.  Pathht*— Uthjtt. 

A  patent  will  not  be  decbred  void  for  mutUlty  if  it  poaaeases  an  j  utility  what- 
ooever,  even  the  sligbtest. 
I.  Bake— L1ICBN8B  «>  Use  kot  AasiavAjfLB. 

A  license  to  use  a  patented  process  at  the  licensee's  place  oX  busiaesit,  nod  (o 
associate  others  with  him  in  such  use,  is  not  assignable. 

In  Eqnity. 

Jamet  S.  Gibbs,  complainant  in  person. 

Adelbett  Moot,  for  defendant. 

GoxB,  3.  The  complainant,  who  is  owner  of  a  three-fourths  inter- 
est in  letters  patent  issued  for  an  improvement  in  the  manufacture  of 
soap,  seeks  to  recover  the  gains  and  profits  which  have  aocmed  to 
the  defendant  Hoefner  by  reason  of  his  alleged  infringement.  The 
other  defendants  are  the  owners  of  the  remaining  one-fourth  interest 
and  were  impleaded  because  they  declined  to  join  with  the  complain- 
ant. No  personal  claim  is  made  against  them.  The  patent  expired 
April  25, 1882.  Two  defenses  are  interposed  npon  the  merits.  Th« 
defendant  insists — Fint,  that  the  patent  is  void  for  want  of  utility; 
teeond,  that  he  has  not  infringed. 
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1.  Was  the  invention  useful  within  the  meaning  of  the  statute? 
In  order  to  answer  the  question  in  favor  of  the  defendant  it  must  be 
determined  that  it  possessed  no  utility  whatever.  If  it  was  useful  in 
any  def^vee,  no  matter  how  infinitesimal,  the  court  would  not  be  justi- 
fied in  declaring  the  patent  void.  Loicell  v.  Lewis,  1  Mason,  183, 
186;  Earle  v.  Sawyer,  4  Mason,  1,  6;  Seymour  v.  Osborne,  11  Wall. 
516,649;  Wilbur  v.  Beecher,  2  B\atohl.l'62, 137;  Lehnbeuter  v.  Hdt- 
*au«„105  U.  S.  94;  Bell  v.  Daniels,  1  Fisher,  375;  Shaw  v.  Lead  Co. 
11  Fed.  Eep.  711;  Wheeler  v.  Reaper  Co.  10  Blatchf.  189;  Vance  v. 
Campbell,  1  Fisher,  485;  Sim.  Pat.  92,  93;  Walk.  Pat.  52,  63. 

Tested  by  this  rule  it  cannot  be  said  that  the  patent  was  void  for 
want  of  utility. 

In  addition  to  the  presumption  arising  from  the  patent  itself,  there 
is  evidence  that  the  patented  process  worked  with  greater  rapidity  and 
produced  a  larger  quantity  of  soap  from  the  same  amount  of  material 
than  the  methods  formerly  used.  One  of  the  witnesses  testified  that 
by  the  new  process  the  work  of  three  days  could  be  accomplished  in 
one,  and  the  principal  witness  for  the  defense  admits  that  the  yield 
is  slightly  more  than  by  "the  open-kettle  process."  If  the  oonrt  were 
required  to  determine  on  this  proof  which  of  the  two  methods  referred 
to  is  the  better,  it  is  not  improbable  that  it  would  have  to  conclude 
that  the  weight  of  evidence  is  decidedly  in  favor  of  the  older  process. 
But  such  is  not  the  question. 

If  the  defendant  is  right  in  his  contention  that  no  merchanjtable 
article  could  be  manufactured  by  the  use  of  the  patented  process,  be 
will  have  little  difficulty  in  convincing  the  master  that  the  award  of 
damages  to  the  complainant  should  be  characterized  by  unusual  fru- 
gality.    To  quote  from  Walk.  Pat.,  supra: 

"Patents  are  never  held  to  be  void  for  want  of  utility,  merely  because  the 
things  covered  by  them  perform  their  functions  but  poorly.  In  such  cases  no 
barm  results  to  the  public  from  the  exclusive  right,  because  few  will  use  the 
invention,  and  because  those  who  do  use  it  without  permission,  will  seldom 
or  never  be  obliged  to  pay  for  that  use,  anything  beyond  the  small  benefit  they 
may  really  have  realized  therefrom." 

2.  Did  the  defendant  infringe?  Itisadmittedthatforseveralmonths 
the  patented  machine  was  used  in  defendant's  factory,  but  he  insists 
that  he  had  the  right  to  use  it  by  reason  of  his  contract  with  M.  B. 
Sherwood,  Jr.,  and  Sherwood's  contract  with  the  complainant.  On 
the  ninth  of  June,  1873,  the  complainant  granted  to  Sherwood  a  li- 
cense, known  as  a  "shop  right,"  to  operate  the  patented  process  at 
Buffalo,  and  at  all  times  to  associate  with  him  such  party  or  parties 
as  he  might  desire.  In  June,  1878,  Sherwood,  by  a  written  instru- 
ment, agreed  to  deliver  to  the  defendant  a  bill  of  sale  of  all  the  pat- 
ented machinery,  etc.,  used  in  making  soap,  and  give  him  the  right 
to. use  it  in  Erie  county  so  far  as  he  had  the  power  to  do  so.  The 
consideration  was  the  sum  of  $800,  which  the  defendant  agreed  to 
pay  as  follows:  $100  on  the  execution  of  the  instrument,  $100  in  30 
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days  thereafter,  $200  when  the  profits  amounted  to  that  sum,  and 
the  remaining  $400  when  half  the  profits  reached  that  amount.  It 
is  nnfortunate  that  at  this  time  the  defendant  did  not  obtain  a  license 
from  the  complainant;  he  was  doubtless  misled  as  to  his  rights  and 
supposed  he  was  purchasing  not  only  the  apparatus  but  the  right  to 
operate  it.  The  court,  however,  must  construe  the  contract  accord- 
ing to  its  true  legal  import.  Sherwood  could,  of  course,  convey  no 
more  than  he  himself  possessed.  What  he  possessed  was  a  "shop 
right"  for  Buffalo,- a  there  personal  license.  It  was  not  assignable 
and  gave  him  no  right  to  authorize  others  to  use  the  process,  except 
in  the  manner  expressly  stipulated.  Rubber  Co.  v.  Goodyear,  9  Wall. 
788;  Troy  Fact.  v.  Coming,  14  How.  198;  Searls  v.  Bouton,  12  Fed.' 
Bbp.  140.  After  the  agreement  was  executed  the  machine  and  fixtures 
were  owned  by  the  defendant.  They  were  operated  in  his  place  of 
basiness.  Sherwood  had  no  title  to  them;  he  was  not  a  partner  of 
the  defendant  or  associated  in  business  with  him  in  any  legal  sense. 
His  only  interest  was  to  see  that  the  defendant  paid  him  the  $800 
pursuant  to  the  terms  of  the  contract.  Upon  this  proof  I  am  con- 
strained to  hold  that  the  defendant  has  infringed. 

The  other  defenses  of  a  technical  character  have  been  carefully  ex- 
amined but  it  is  thought  that  none  of  them  are  well  founded. 

It  follows  that  there  must  be  a  decree  for  the  complainant  with  a 
reference  to  a  master. 


Beed  and  another  v.  Holudat. 

{Oireuit  Court,  W,  D.  Pennsylvania.    January  31, 1884.) 

CoFTRioHT— Act  of  Conorbss. 

The  act  of  congress  secures  to  the  proprietorof  a  copyright  the  "  sole  liberty  " 
of  printiDg,  etc. ,  and  vending  the  copyrighted  book,  and  this  Is  inconsistent 
with  a  right  in  any  other  person  to  print  and  vend  material  and  valuable  por- 
tions of  raid  work  taken  verbatin  therefrom. 
Samb — ^iNFiuKOBMKirr — Text- Books — Key  for  Use  of  Teaciikrs. 

A  key,  purporting  to  be  for  the  use  of  teachers,  to  copyrighted  text-books 
which  contain  an  original  method  by  'which  instruction  m  the  English  lan- 
guage is  made  interesting  and  effective  by  the  use  of  sentences  formed  into  dia- 
grams under  certain  rules  and  principles  of  analysis,  in  which  key  are  tran- 
scribed from  the  original  works,  diap;rams,  and  also  all  the  lesson-sentences 
arranged  in  diagrams  according  to  said  rules,  is  an  infringement  of  the  copy- 
right. 
Baxb — Injcnction— What  Must  be  Shown. 

Upon  an  application  for  an  injunction  to  restrain  infringement,  it  Is  not 
necessary  to  snow  tiiat  the  piratical  work  is  a  substitute  for  the  original. 
Sajte — Intektion. 

Intention  is  a  matter  of  no  moment  if  infringement  otherwise  appears. 
Same— Injonotion— When  Granted. 

If  a  plaintiS  shows  infringement  of  his  copyright  the  court  will  grant  an  in- 
junction without  proof  of  actual  damage. 
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In  Equity.     Sur  motion  for  preliminary  injunction. 

W.  F.  McCook  for  complainants. 

Wm.  Blakely  for  defendant. 

AcHESON,  J.  The  plaintiffs  are  the  proprietors  of  the  copyright — 
secured  to  them  according  to  the  provisions  of  the  act  of  congress — 
of  two  text-books,  for  the  use  of  schools,  of  which  they  are  the  joint 
authors  and  compilers,  entitled  "Graded  Lessons  in  English"  and 
"Higher  Lessons  in  English,"  which  contain  an  original  method  by 
which  instruction  in  the  English  language  is  made  interesting  and 
effective  by  the  use  of  sentences  formed  into  diagrams  under  certoin 
rules  and  principles  of  analysis  within  the  easy  comprehension  of  pu- 
pils. The  general  method  employed  is  the  arrangement  of  a  single 
sentence  in  each  lesson  in  the  form  of  a  diagram,  and  it  is  required 
of  the  pupils  that  a  number  of.  other  sentences  contained  in  each  les- 
son shall  be  written  out  by  them  in  the  form  of  diagrams  in  accord- 
ance with  the  laws  of  the  English  language  as  laid  down,  explained, 
and  amplified  in  said  works.  It  is  shown  that  these  text-books  have 
been  favorably  received  and  extensively  used  by  practical  educators 
in  different  parts  of  the  country,  and  that  the  sales  thereof  have  been 
large  and  remunerative  to  the  plaintiffs.  The  defendant  has  pub- 
lished, exposed  to  sale,  and  sold,  and  continues  so  to  do,  a  work  call- 
ed "A  Teacher's  Manual  to  accompany  Beed  &  Eellogg's  English 
Lessons,  as  prepared  by  Bobert  P.  HoUiday."  This  work  purports 
to  be  a  key  to  the  plaintiffs'  text-books,  for  the  use  of  teachers  and 
private  students.  It  is  a  volume  of  236  pages,  (including  preface, 
remarks,  and  index,)  of  which  188  pages  consist  of  sentences  formed 
into  diagrams.  Forty  of  these  diagrams,  forming  a  distinguishing 
feature  and  characteristic  of  the  plaintiffs'  said  works,  are  exact  cop- 
ies therefrom,  and  the  remainder  are  made  up  by  transcribing  from 
the  plaintiffs'  works  literally,  and  in  the  order  in  which  they  there, 
appear,  the  lesson-sentences  composed  or  selected  by  the  plaintiffs, 
and  arranging  these  sentences  in  diagrams  upon  the  principles  and 
under  the«rules  laid  down  by  the  plaintiffs  in  their  above-named 
works. 

The  defendant  shows  that  teaching  grammar  with  the  aid  of  dia- 
grams did  not  originate  with  the  plaintiffs,  and  that  the  system  ap- 
pears in  works  anterior  to  theirs;  for  example,  in  "Burtt's  Practical 
English  Grammar"  and  "Clark's  Practical  Grammar."  This  is  not 
controverted.  All  that  the  plaintiffs  claim  is  that  the  particular 
method  set  forth  and  explained  in  their  works  is  original.  But  the 
defendant  has  not  contented  himself  with  copying  the  plaintiff's  dia- 
grams merely.  He  has  appropriated  bodily  the  lesson-sentences 
composed  or  compiled  by  them,  and  which  constitute  substantial 
parts  of  their  works.  True,  the  defendant  has  not  copied  the  whole, 
and  perhaps  not  the  larger  portion,  of  either  of  the  works  of  the 
plaintiffs.  He  has,  however,  incorporated  in  his  book  material  por- 
tions of  each,  and  this  constitutes  infringement,  {Folsom  v.  Marsh, 
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2  story,  100 ;  Greene  v.  Bishop,  1  Cliff.  186,)  unless  the  defendant 
can  JQBtify  bimseli  upon  some  principle  oonsistent  with  the  entirety 
of  ownership  which  the  author  has  in  his  copyright.  This  the  de- 
fendant attempts  to  do.  He  alleges  that  his  book  is  not  intended  to 
supersede  the  plaintiffs'  work,  or  to  infringe  their  copyright;  that  it 
is  a  mere  key  to  accompany  the  plaintiffs'  text-books,  and  to  be  used 
in  connection  therewith ;  and  that  in  fact  it  does  not  supersede  them. 
Intention,  however,  is  a  matter  of.no  moment  if  infringement  other- 
wise appears.  Roworth  v.  Wilkes,  1  Camp.  98;  McLean  v.  Fleming, 
96  U.  S.  245.  Nor  is  it  necessary  to  show,  upon  an  application  for 
an  injunction  to  restrain  infringement,  that  the  violation  of  the  copy- 
right is  so  extensive  that  the  piratical  work  is  a  substitute  for  the 
original  work.  Bohn  t.  Bogue,  10  Jnr.  420.  ~  The  act  of  congress 
secures  to  the  proprietor  of  the  copyright  the  "sole  liberty"  of  print- 
ing, etc.,  and  vending  the  copyrighted  book,  and  this  certainly  is  in- 
consistent  with  a  right  in  any  other  person  to  print  and  vend  mate- 
rial and  valuable  proportions  of  such  work  taken  verbatim  therefrom. 
What  difference,  then,  does  it/ make  that  the  defendant's  work  takes 
the  form  of  a  key  to  the  plaintiffs'  text-books  ?  By  what  right  may 
he  thus  appropriate  the  fruits  of  the  plaintiffs'  talents,  labors,  and 
industry  ?  Granted  that  the  defendant  has  produced  a  serviceable 
key  to  aid  the  instructor.  This  no  more  entitles  him  to  take  to  him- 
self, and  publish  the  literary  matter  covered  by  the  plaintiffs'  copy- 
right, than  does  the  fact  that  a  second  inventor  has  made  an  im- 
provement on  a  patented  machine  give  him, the  right  to  use  such 
machine  during  the  life  of  the  ^st  patent. 

The  defendant,  ia  opposition  to  the  present  motion,  asserts,  further, 
that  the  plaintiffs  sustain  no  damages  by  reason  of  the  sale  of  his 
work,  but,  on  the  contrary,  are  benefited  thereby,  as  the  key  promotes 
the  sale  of  the  original  works.  The  opinion  of  at  least  one  witness 
coincides  with  this  theory.  But  the  plaintiffs  entertain  a  very  differ- 
ent view  of  the  effect  of  the  sale  of  the  key,  and  they  allege  that  it 
will  prove  highly  detrimental  to  them  in  this,  that  the  fact  that  a  full 
key  to  all  the  work  to  be  done  by  the  pupils  using  these  text-books  is 
on  public  sale,  and  within  reach  of  the  pupils,  will  impair  the  popu- 
larity, usefulness,  and  sale  of  said  works.  I  confess  that  this  strikes 
me  as  a  consequence  very  likely  to  follow  the  general  sale  of  the  de- 
fendant's book.  But,  at  any  rate,  the  defendant  has  no  right  to  sub- 
ject the  plaintiffs  to  such  risk.  Moreover,  if  a  plaintiff  shows  in- 
fringement of  his  copyright,  the  court  will  grant  an  injunction 
without  proof  of  actual  damage.  Tinsley  v.  Lacy,  32  L.  J.  Ch.  536. 
The  motion  for  a  preliminary  injunction  must  prevail. 

Let  a  decree  therefor  be  drawn. 
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The  St.  Lawbekob. 
{Diilria  CouH,  W.  D.  Penntyhania.    January  23, 1884.) 

1.  Whahveb— Right  to  Moon  Vessels. 

The  right  of  mooring  vessels  at  public  wharves  is  as  much  to  be  protected 
as  that  of  navigation  itself,  but  it  is  to  be  exercised  with  due  regard  to  the 
rights  of  passing  vessels,  and  any  unnecessary  encroacbAient  upon  the  chan- 
nel-way which  greatly  imperils  passing  craft  is  without  justification. 

2.  Sake— FosmoN  ov  Btbam-Boat.' 

A  steam-boat  lying  at  a  wharf-boat  at  the  public  landing  of  Pittsburgh, 
threw  her  stern  out  in  the  way  of  a  descending  coal-tow,  when  she  might  hare 
lain  broadside  to  the  wharf-boat,  and  thus  afforded  a  sufficient  passage-way 
for  the  tow-boat'And  tow.  A  collision  occurring,  held,  that  the  steam-boat 
was  answerable  to  the  owner  of  a  coal-boat  thereby  lost. 

3.  Same— Collision  with  Tow. 

In  case  of  a  collision  between  a  descending  coal-tow  and  a  vessel  wrongfully 
obstructing  the  channel-way,  the  previous  fault  of  another  vessel,  in  striking 
and  throwing  out  of  shape  the  coal-tow,  is  not  to  be  imputed  to  the  tow-boat, 
if  the  latter  were  free  from  blame.  i 

4.  Sake — MctuaIi  Faitlt — DamacIbb  Recoverable  frou  Etthbb  Vebsbl. 

An  innocent  party  who  sustains  loss  by  reason  of  the  concurrent  negligence 
of  two  vessels  may  pursue  and  recover  the  entire  damages  from  either  wrong- 
doer. 

In  Admiralty. 

Knox  dt  Reed,  for  libelants. 

Barton  A  Son,  for  reepondents. 

AcHESON,  J.  The  St.  Lawrence,  a  steamer  plying  in  the  Pittsbargh 
and  Cincinnati  trade,  early  on  the  morning  of  March  31,  1883,  came 
into  the  port  of  Pittsburgh,  landing  at  the  Phillips  wharf-boat,  which 
lies  at  the  public  wharf,  her  usual  place  for  receiving  and  discharg- 
ing cargo  and  passengers.  This  wharf-boat  is  at  the  north  shore  of 
the  Monongahela  river,  840  feet  below  the  Smithfield  Street  bridge. 
The  head  of  the  St.  Lawrence  was  to  the  wharf-boat,  and  she  lay 
qtrartering  out  in  the  river,  her  stem  projecting  into  the  coal-boat 
channel.  A  barge  at  the  lower  end  and  two  tow-boats  immediately 
above  the  wharf-boat  prevented  the  St.  Lawrence,  upon  her  arrival, 
from  getting  broadside  against  the  wharf-boat.  Andrew  Hazlett,  the 
mate  of  the  St.  Lawrence,  testifies,  however,  that  these  tow-boats 
moved  away  between  8  aqd  9  o'clock  that  morning.  The  Mononga- 
hela river  was  rapidly  rising  to  a  coal-boat  stage,  when  the  St.  Law- 
rence came  into  port,  and  by  7  o'clock  had  reached  a  stage  of  9  feet, 
and  by  10  o'clock  that  morning  had  reached  11  feet.  The  rise 
was  altogether  out  of  the  Monongahela  river,  and  hence  the  current 
was  exceedingly  rapid.  Descending  coal-tows  customarily  used  the 
span  between  the  first  and  second  old  piers  of  the  Smithfield  Street 
bridge,  and  at  that  particular  time  it  was  the  only  open  span,  the 
others  being  then  closed  by  piles  and  trestle-work,  the  bridge  being 
in  process  of  reconstruction.  The  "Robinson  fleet"  of  coal-boata,  etc., 
consisting  of  upwards  of  40  pieces,  lay  in  the  river  moored  to  the 
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ibird  pier  of  tlie  bridge,  and  extending  down  past  tbe  St.  Lawrence, 
or  nearly  so.  This  fleet,  whieb  bad  been  there  for  some  time,  greatly 
narrowed  tbe  passage-way  for  descending  tows.  The  St.  Lawrence 
still  further  contraeted  this  passage-way,  and  her  projecting  position 
reduced  the  space  between  her  and  the  fleet  to  200  feet  or  less.  From 
the  Smithfield  Street  bridge  down  to  a  point  below  the  Phillips  wharf- 
boat,  the  nataral  direction  of  tbe  current  is  in  towards  the  north  shore, 
and  this  tendency,  on  the  occasion  in  question,  was  rather  increased 
by  the  obstruction  at  the  bridge  already  mentioned  and  tbe  Eobinson 
fleet.  It  is  shown  that  on  a  Monongahela  rise,  the  proper  method 
for  a  tow-boat  with  a  coal-tow,  to  run  this  part  of  the  river,  is  by  flank- 
ing ;  i.  e.,  setting  tbe  tow-boat  quartering  with  her  head  down  stream 
and  in  towards  the  north  shore,  then  backing  against  the  cross  cur- 
rent and  floating  downward.  This  of  course  requires  more  space  than 
does  steering  or  running  head  on. 

Under  all  the  evidence,  I  And  without  hesitation  that  the  St.  Law- 
leace,  in  tbe  quartering  position  in  which  she  lay,  occupied  and  was 
an  obstruction  to  a  considerable  portion  of  the  working  channel  used 
by  tow-boats  having  coal-tows  in  charge,  and  which  in  the  then  con- 
dition of  affairs  it  was  necessary  for  them  to  use,  and  that  her  posi- 
tion was  one  of  great  peril  both  to  herself  and  descending  tows.  This 
is  substantiated  not  only  by  the  general  testimony  but  by  what  act- 
ually occurred  in  the  space  of  a  very  few  hours.  Hazlett,  the  mate, 
states  that  the  St.  Lawrence  was  struck  by  the  tow-boats  Sam  Rob- 
inson and  the  Tide,  (he  thinks,)  and  it  is  in  proof  that  she  was  also 
struck  by  the  tow-boat  Blackmore,  and  all  this  before  the  disaster  out 
of  which  this  suit  grew.  Between  9  and  10  o'clock  that  morning 
James  T.  Fawcett  went  to  the  St.  Lawrence  and  warned  her  master, 
Capt.  List,  that  she  was  lying  right  in  the  channel,  endangering  both 
herself  and  descending  coal-tows ;  and  immediately  after  the  Black- 
more  struck  her  (which  it  would  seem  was  about  half  an  hour  before 
the  disaster  under  investigation)  J.  Sharp  McDonald  gave  Capt.  List 
a  like  warning  and  advised  him  to  take  his  boat  altogether  away  from 
that  place. 

In  anticipation  of  a  coal-boat  rise  the  libelants  had  employed 
the  tow-boat  Abe  Hays  to  take  certain  coal-boats  belonging  to  them 
from  the  Tenth  Street  bridge  down  to  the  foot  of  Brunot's  island, 
there  to  be  made  up  in^a  tow  for  Louisville.  During  the  forenoon  of 
March  31st,  the  Abe  Hays  took  in  charge  one  of  these  coal-boats  and 
proceeded  with  it  down  stream.  When  she  had  reached  a  point  some 
200  feet  above  the  Smithfield  Street  bridge,  the  tow-boat  Acorn  struck 
her,  but  doing  her  no  serious  damage,  and  not  injuring  the  coal-boat. 
The  effect  of  the  stroke  was  to  put  the  Abe  Hays  somewhat  out  of 
shape  to  run  the  bridge,  bat  her  pilot  states  she  had  recovered  her- 
self when  she  passed  under  the  bridge ;  and  I  think  the  evidence  fa- 
vors the  conclusion  that  she  was  kept  in  proper  position  and  rightly 
handled  below  tbe  bridge,  and  throughout  was  free  from  fault,    j^ever- 
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theless  the  head  of  her  coal-boat  strack  the  wheel,  or  immediately 
forward  of  the  wheel,  of  the  St.  Lawrence,  passing  under  her  guard. 
The  effect  of  the  collision  was  to  so  injure  the  coal-boat  that  it  sank 
in  a  few  minutes,  and,  with  its  cargo  of  coal,  became  a  total  loss'.  Im- 
mediately after  this  collision  the  St.  Lawrence  changed  her  position, 
moving  up  broadside  against  the  wharf-boat.  I  am  well  satisfied 
from  the  proofs  that  had  she  taken  this  position  sooner,  the  Abe 
Hays  and  her  tow  would  have  passed  down  safely  and  this  loss  have 
been  avoided. 

The  collision  occurred  about  11  o'clock  a.  u.  Now,  it  clearly  ap- 
pears that  at  an  earlier  hour  the  tow-boats  which  lay  above  the 
wharf-boat  had  moved  away,  and  there  was  nothing  to  prevent  the 
St.  Lawrence  from  taking,  before  the  catastrophe,  the  position  she 
took  afterwards.  Indeed,  between  the  time  the  Blaokmore  struck  her 
and  the  approach  of  the  Abe  Hays  she  might  have  made  this  change 
in  her  position.  That  she  did  not  sooner  do  so — especially  in  view  of 
the  collisions  which  had  already  occurred,  and  the  warnings  given 
her  master — was  entirely  inexcusable. 

Experienced  river  men  testify  that,  under  the  peculiar  circum- 
stances then  existing,  ordinary  prudence  required  the  St.  Lawrence 
to  avoid,  or  go  away  from  the  Phillips  wharf-boat  altogether,  and 
take  a  position  at  the  city  wharf,  lower  down,  which  the  evidence 
indicates  was  available  to  her.  Coal-boat  rises,  as  is  well  known,  are 
often  of  short  duration,  and  the  river  must  be  "taken  at  the  flood" 
by  outgoing  coal-tows.  There  is  therefore  great  force  in  the  argu- 
ment urged  by  the  libelants'  ooun-sel,  that  it  was  the  duty  of  the  St. 
Lawrence  to  yield  the  whole  space  between  the  wharf-boat  and  the 
Robinson  fleet — none  too  large  for  the  requirements  of  the  occasion 
— to  descending  tows,  {The  Exchange,  10  Blatchf.  168,)  but  it  is  not 
necessary  to  decide  whether  or  not  such  was  her  duty. 

The  culpability  which  makes  the  St.  Lawrence  justly  answerable 
to  the  libelants'  for  the  loss  of  their  property,  consisted  in  her  un- 
necessarily encroaching  upon  the  ordinary  coal-boat  channel  by 
throwing  her  stem  out  in  the  way  of  descending  tows,  when  she  might 
have  lain  broadside  to  the  wharf-boat,  and  thus  afforded  the  Abe 
Hays  a  sufficient  passage-way. 

Undoubtedly  the  mooring  of  vessels  at  public  wharves  is  a  well 
recognized  right,  as  much  to  be  protected  by  the  law  as  that  of  navi- 
gation itself.  But  it  is  to  be  exercised  with  due  regard  to  the  rights 
of  passing  vessels.  An  unnecessary  encroachment  upon  the  chan- 
nel-way, which  greatly  imperils  passing  craft,  is  without  justifica- 
tion. It  may  have  been  more  convenient  to  the  St.  Lawrence  to  re- 
ceive and  discharge  her  cargo  with  her  bow  to  the  wharf-boat,  but 
this  is  a  poor  excuse  for  putting  in  needless  jeopardy  descending 
tows. 

It  is,  however,  asserted  that  the  Abe  Hays  had  not  sufficient  power 
to  control  and  manage  her  tow,  in  the  then  stage  of  the  liver  and 
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strong  ennent,  and  that  it  was  negligence  to  employ  her  for  the 
service  she  undertook.  Bat  this  defense,  I  think,  is  not  made  out. 
This  employment  was  her  ordinary  business,  and  while  she  was  less 
powerful  than  some  other  tow-boats,  she  was  reasonably  fit  for  the 
work.  On  this  occasion  she  had  in  charge  but  a  single  coal-boat, 
which  she  had  sufficient  power  to  manage  had  the  channel- way  which 
she  had  a  right  to  use  been  unobstructed.  It  is  quite  true  that  after 
she  had  passed  the  Smithfield  Street  bridge,  (where  her  pilot  first 
discovered  the  projecting  position  of  the  St.  Lawrence,)  she  had  not 
power  to  back  up  stream,  and  thus  avoid  the  danger.  But  tow-boats 
with  coal-tows  descending  the  Monongahela  and  Ohio  rivers  are  not 
expected,  and  ordinarily  have  not  the  ability,  to  back  up  stream,  or 
even  to  hold  their  tows  against  a  strong  current.  Fawcett  v.  The  L. 
W,  Morgan,  6  Fed.  Eep.  200.  The  coal  is  taken  out  on  freshets,  the 
tow-boat  guiding  the  tow. 

It  is  further  claimed  on  the  part  of  the  defense  that  the  Abe  Hays, 
having  gone  up  the  river  at  about  8  o'clock  on  the  morning  of  March 
31st,  in  sight  of  the  place  where  the  St.  Lawrence  lay,  was  chargea- 
ble with  notice  of  her  position,  and  therefore  was  in  fault  in  coming 
down  at  all.  But  the  Abe  Hays  went  up  without  any  tow,  and  the 
St.  Lawrence  was  not  in  her  way.  Her  master  and  pilot  state  that 
they  do  not  remember  to  have  observed  the  St.  Lawrence;  but  if  they. 
did,  they  may  well  have  supposed  that  she  had  just  come  into  port 
or  was  about  to  leave.  At  any  rate,  they  were  not  bound  to  assume 
that  she  would  continue  to  lie  in  her  then  position  for  several  hours, 
and  after  coal-tows  had  commenced  coming  down. 

Again,  it  is  insisted  that  the  disaster  was  brought  about  by  the  pre- 
vious collision  between  the  Acorn  and  Abe  Hayes.  The  evidence, 
however,  leads  me  to  a  different  conclusion.  Moreover,  in  that  mat> 
ter  the  Acorn  was  exclusively  to  blame.  Therefore,  if  her  stroke  did 
pnt  the  Abe  Hays  oat  of  shape  and  thus  contributed  to  the  misfor- 
tane,  her  fault  is  not  to  be  imputed  to  the  innocent  vessel. 

But  did  it  appear  that  the  Abe  Hays  was  guilty  of  contributory 
negligence,  what  then  ?  The  libelants  were  not  her  owners  nor  an- 
swerable for  her  misconduct.  Now,  it  is  a  recognized  principle  of 
law  that  an  innocent  party  who  sustains  a  loss  by  reason  of  the  con- 
current negligence  of  two  vessels  may  pursue  and  recover  the  entire 
damage  from  either  wrong-doer.  The  Atlas,  93  U.  S.  302;  The  Fran- 
conia,  16  Fed.  Bep.  149.  And  herein  is  to  be  found  the  answer  to 
the  suggestion  (if  true)  that  the  Bobinson  fleet  wrongfully  narrowed 
the  coal-boat  channel. 

The  evidence  shows  the  value  per  bushel  of  the  coal  to  be  as  stated 
in  the  libel,  and  as  to  quality  there  seems  to  be  no  controversy. 

Let  a  decree  be  drawn  in  favor  of  the.  libelants  for  the  amount  of 
their  claim,  with  interest  from  March  31,  1883,  and  costs. 
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The  Fbane  C.  Babeeb,  Her  Tackle,  etc. 
[Digtrict  Court,  D.  New  Jertey.    February  2, 1884.) 

1.  SEAUBN — DBS&BTION— DiSCHAROB. 

In  consequence  of  a  disagreement  between  the  master  of  a  vessel  and  his  sea- 
men about  the  amount  of  wages  due  them^the  mariners  were  ordered  to  go  to 
work  or  go  on  shore.  They  agreed  to  go  ashore  if  he  would  give  them  orders 
for  their  wages,  stating  that  they  would  regard  themselves  in  that  case  as  dis- 
charged. The  roaster  gave  them  the  orders,  and  the  sailors  left  the  vessel. 
HM,  that  they  were  discharged,  and  were  not  to  be  looked  on  as  deserters. 

2.  Entirs  Contract— Dibchabok — Becotbrt  of  Wages  Earned. 

Upon  the  wrongful  discharge  of  a  workman  engaged  under  an  entire  con- 
tract, he  is  entitled  to  recover  his  wages  during  actual  service. 

3.  Statutort  Remedy  not  Exclubtve. 

The  remedy  afforded  seamen  by  sections  4546  and  4547  of  the  Revised  Stat- 
utes is  not  exclusive,  and  the  usual  process  in  rem  against  the  vessel  is  still  open 
to  them. 

In  Admiralty.    Libel  in  rem  for  wages. 

Bedle,  Muirheid  dt  McGee,  for  libelants. 

E.  A.  Ransom,  for  respondents. 

Nixon,  J.  A  careful  reading  of  the  voluminoas  testimony  in  this 
case  shows  that  the  unfortunate  misunderstanding  between  the  own- 
ers and  the  crew,  leading  to  the  present  controversies,  has  arisen  from 
the  double-faced  dealing  of  the  master,  Baynor.  It  must  be  borne  in 
mind  that  seamen  of  this  class  are  generally  ignorant ;  and  are  often 
imposed  on,  and  that  such  imposition  makes  them  suspicious.  The 
libelants  were  hired  at  $25  a  month  ahd  a  bonus  of  three  cents  for 
every  1,000  fish  caught  during  the  season.  There  seems  to  have  been 
no  very  definite  arrangement  when  their  wages  were  to  be  payable. 
The  owners  testify  what  their  understanding  was,  and  what  instruc- 
tions they  gave  to  the  master  in  regard  to  the  hiring  of  the  crew. 
But  there  is  no  evidence  that  any  hint  was  given  to  the  libelants 
that  the  payment  of  three  cents  per  thousand  on  the  fish  taken  was 
contingent  on  their  remaining  to  the  end  of  the  season,  or  that  no 
payment  was  to  be  made  on  account  until  the  season  ended,  or  that 
the  men  would  be  expected  to  have  deducted  from  their  wages  all  that 
was  expended  for  grub  above  three  dollars  a  week.  On  the  contrary, 
I  think  it  is  a  fair  inference,  from  the  testimony,  that  the  libelants 
thought  at  the  time  of  their  hiring  that  their  wages  would  be  paid 
monthly,  and  the  bonus,  or  fish-money,  as  it  was  earned,  and  as  they 
desired  to  have  it. 

It  appears  that  some  of  the  crew  had  been  employed  in  the  same 
business  the  previous  year  by  the  same  master  and  no  suggestion 
was  then  made  that  they  would  receive  nothing  on  account  of  the 
bonus  until  the  end  of  the  season's  work,  or  that  they  would  be  charged 
anything  on  account  of  their  grub,  whatever  the  cost  of  providing  it 
might  be.  But  after  the  season's  work  was  fully  under  way  news 
came  to  the  ears  of  the  libelants  that  these  new  terms  were  to  be  im- 
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posed.  In  the  controversy  over  it  which  followed,  the  master  seems 
to  have  taken  sides  with  the  men,  when  with  them,  and  with  the 
owners  when  away  from  the  crew.  About  the  first  of  July  some  of 
the  libelants  went  to  the  master  for  payment  on  account  of  the  bonus,  or 
fish  money,  earned,  as  they  had  done  the  year  before.  It  was  agreed 
that  they  would  estimate  the  number  caught  to  that  date  at  500,000. 
But  when  the  owners  were  applied  to  they  refused  to  pay  anything, 
stating  for  the  first  time  that  all  earnings  would  be  withheld  till  the 
close  of  the  season.  This  was  followed  shortly  afterwards  with  the 
other  claim  in  regard  to  the  expenses  for  the  grub.  They  at  once 
demanded,  both  of  the  master  and  of  the  owners,  that  these  ques- 
tions, and  espeoiaUy  the  latter,  charging  them  for  any  part  of  their 
board  should  be  definitely  settled.  The  owners  and  master  were 
wrong  in  attempting  to  incorporate  new  terms  into  the  contract  for 
hiring  without  the  consent  of  the  libelants,  and  the  latter  were  right 
in  insisting  upon  an  amicable  adjustment  of  the  differences,  or  upon 
a  separation. 

The  libelants  were  peremptorily  told  to  go  to  work  or  to  go  ashore. 
They  agreed  to  the  latter  if  they  were  paid  off  in  full  to  date.  Elliott 
says  that,  when  he  was  ordered  to  go  ashore,  he  replied  that  he  wpuld 
go  if  the  captain  would  give  him  an  order  for  his  money.  Upon  re- 
ceiving his  order  the  other  men  asked  for  theirs,  also,  and  they  were 
given.  Pages  74,  75.  The  master  assented  to  the  payment,  and  gave 
them  orders  upon  the  owners  to  that  effect.  The  orders  were  taken 
to  the  owners,  who,  on  a  subsequent  day,  handed  to  the  captain,  for 
them,  checks  for  the  month's  wages  then  due,  but  not  including  their 
earnings  for  the  number  of  fish  caught.  The  libelants  found  that  the 
checks  were  drawn  to  their  order,  and  in  full  for  all  claims.  Tlrey 
declined  to  use  them,  and  filed  libels  forthwith  for  the  wages  and  fish . 
money  due  to  the  date  of  the  master's  orders.  The  proctor  of  the  re- 
spondents claims  that  this  was  a  desertion,  and  the  libelants,  that  it 
was  a  discharge.  Were  the  libelants  discharged  ?  This  question  is 
often  determined  affirmatively  by  circumstances,  in  the  absence  of 
direct  proof.  Granon  v.  Hartskorne,  Blatchf.  &  H.  458 ;  The  David 
Fau$t,  1  Ben.  187.  The  proof  is  clear  that  the  libelants  considered  t 
themselves  discharged  by  the  act  of  the  master.  While  they  were 
parleying  in  regard  to  being  charged  for  the  expenses  of  their  grub, 
exceeding  three  dollars  a  week,  and  properly  insisting  that  the  ques- 
tion should  be  settled  without  further  delay,  and  when  the  master  or- 
dered tihem  to  go  to  work  or  go  ashore,  they  agreed  to  the  latter,  pro- 
vided he  would  give  them  an  order  upon  the  owners  for  what  was  due 
to  them,  and  at  the  same  time  stated  that  they  should  look  upon  such 
an  order  as  a  discharge.  With  express  knowledge  as  to  how  the  libel- 
ants regarded-  the  proceeding,  he  gave  them  the  order  for  the  wages 
dae,  with  which  they  went  to  the  owners  for  payment.  I  must  hold 
the  giving  of  such  an  order,  under  the  circumstances,  as  a  discharge 
of  the  libelants. 
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This  view  of  the  ease  renders  it  unimportant  to  determine  whether 
the  men  were  shipped  for  the  season  or  from  month  to  month,  and 
whether  the  bonns  was  payable  at  the  end  of  the  season  or  hj  the 
month.  If  they  were  discharged  by  the  master  they  should  receive 
what  they  had  earned  up  to  the  date  of  the  discharge,  whether  due 
under  the  original  contract  or  not.  But  it  may  be  conceded  that  I 
am  in  error  in  Regard  to  the  discharge  of  the  libelants,  and  still  they 
are  entitled  to  a  decree.  The  respondents  testify  to  the  instructions 
which  they  gave  to  the  master  in  regard  to  hiring  the  crew.  But  the 
master  was  examined,  and  he  does  not  pretend  to  have  carried  them 
out  in  his  negotiations  with  the  men.  Not  one  of  them  was  told  that 
the  bonus  was  to  be  withheld  until  the  end  of  the  season,  or  that  any 
deductions  would  be  made  from  their  wages  for  board  if  the  expense 
exceeded  three  dollars  per  week.  On  the  contrary,  the  testimony  of 
Elliott  is  uncontradicted  that  during  the  previous  years  he  had  been 
in  their  employ,  and  that  the  wages  were  paid  monthly,  and  the  bonus 
as  it  was  earued  and  whenever  it  was  asked  for.  On  page  29  of  his 
evidence  he  states  that  when  the  hiring  took  place  he  said  to  the  mas- 
ter: "I  suppose  we  get  the  monthly  pay  the  same  we  did  last  year, 
every  month  ?"  "Yes, "  said  he:  "And  the  bonus  when  we  want  it  9" 
says  I ;  says  he,  "Yes. "  While  I  am  not  disposed  to  wholly  j  ustify  the 
conduct  of  the  men,  great  allowance  should  be  made  for  them  under 
the  provocation  of  an  attempt  to  impose  upon  them  new  and  nnex- 
peoted  obstacles  to  receiving  their  hard-earned  wages.  The  proctor  of 
the  respondents  at  the  hearing  claimed  that  three  of  the  libels  should 
be  dismissed  because  they  were  filed  within  10  days  after  the  alleged 
discharge  of  the  libelants.  He  contended  that  the  remedy  afforded 
by  sections  4546  and  4547  of  the  Bevised  Statutes  was  exclusive,  and 
.  that  the  provision  therein  made  for  an  application  to  a  judge,  com- 
missioner, or  justice  of  the  peace,  must  be  observed  in  all  cases  except 
where  the  vessel  was  about  to  go  out  of  the  jurisdiction  of  the  court. 
But  this  is  not  the  construction  which  the  courts  have  ordinarily  given 
to  these  sections.  It  is  held  that  the  remedy  is  cumulative  and  not 
exclusive,  and  that,  notwithstanding  these  provisions,  the  courts  of  ad- 
miralty remain  open  to  seamen  for  the  usual  process  in  rem  against  the 
vessel  whenever  they  prefer  to  pursue  that  course.  Murray  v.  Ferry- 
boat, 2  Fed.  Ebp.  88;  The  William.  Jarvit,  Spr.  Deo.  485;  The  M.  W. 
Wright,  1  Brown,  Adm.  290;  The  Waverly,  7  Biss.  465. 

Let  a  decree  be  entered  for  the  libelants,  and  a  reference,  anless 
the  parties  can  agree  from  the  testimony  already  taken  upon  the 
amount  of  wages  due. 
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The  Sallt.* 
(DUlriet  Churl,  S.  D.  Penruyhania.    December  24,  1883.) 

Ax>iiiBAi.TT— OoiiiiiBioR  Bbtwbbn  Floathto  Babqb  akd  Saiunq  YBaBKL— Dvtt 
ON  Mbetthq  in  Kabrow  Htrbah. 

Where  a  barge,  floating  with  the  tide  up  a  narrow  creek,  had  her  bow  stuck 
in  rubbish  near  the  bank  and  her  ste^  swung  across  the  creek  by  the  tide,  and  * 
a  collision  with  a  sloop  under  sail  coming  down  the  creek  might  have  been 
avoided  by  the  man  on  the  barge  reversing  his  pole  ao  as  to  turn  the  stem  com- 
pletely around,  held,  the  barge  was  in  fault  in  holding  her  stern  against  the 
tide  and  thereby  making  a  collision  iaevitable. 

In  Admiralty.     Hearing  on  libel,  answer  and  proofs. 

Libel  by  the  owners  of  the  canal  barge  Henry  S.  Pence,  against  the 
sloop  Sally.  The  libelants  claimed  that  on  July  18,  1883,  while  the 
barge  Henry  S.  Pence  was  floating  up  the  Woodbury  creek,  and  had 
proceeded  abont  half  a  mile  from  its  month,  she  was  struck  upon  the 
starboard  side  by  the  sloop  Sally,  although  the  sloop  had  ample  time 
and  sufficient  water  to  go  astern  of  the  barge.  The  respondent  con- 
tended that  as  the  sloop,  proceeding  down  the  creek,  rounded  a  cuTve, 
the  barge  was  seen  about  100  yards  distant,  directly  across  tbe  creek, 
floating  up  with  the  tide ;  that  the  barge  was  insufficiently  and  neg- 
ligently manned  by  only  one  man,  who  was  using  a  pole  on  her  star- 
board side  near  the  stern,  and  paid  no  attention  to  the  approach  of 
the  sloop,  although  several  men  upon  the  shore  called  out  to  him. 
The  sloop  at  once  starboarded  her  wheel,  and  tried  to  go  under  the 
barge's  stem  expecting  that  tbe  barge  .would  allow  her  stern  to  drift 
np,  but  the  man  on  the  barge  held  her  stern  with  tbe  pole,  making  a 
collision  inevitable. 

John  A.  Toomey,  for  libelant. 

Edward  F.  Pugk,  for  respondent. 

BuTLBE,  J.  The  libel  must  be  dismissed.  Whether  the  barge  was 
sufficiently  manned,  and,  if  not,  whether  this  had  anything  to  do  with 
the  result,  need  not  be  considered.  Her  position  in  the  creek,  bar- 
ring the  channel,  was  improper  and  inexcusable.  Her  bow  appears  to 
have  been  interfered  with  by  rubbish  at  the  dde  of  the  stream,  and 
her  stem  swung  around,  under  the  influence  of  the  tide.  I  do  not 
think  the  wind  had  anything  to  do  with  it.  Whether  it  had  or  not 
does  not  seem,  however,  material.  Her  stem  would  have  gone  com- 
pletely around  if  her  master  had  not  prevented  it.  Desiring  to  right 
his  boat,  he  held  her  stern  against  the  tide  with  his  pole.  This  was 
proper  at  the  time  he  commenced  it,  and  doubtless  would  soon  have 
relieved  the  bow  and  tamed  it  up  stream.  His  mistake,  however, 
was  in  continuing  it  after  the  sloop  came  into  view.  Had  he  reversed 
his  pole  and  added  his  strength  to  the  force  of  the  tide,  he  would  have 
opened  the  channel  before  the  sloop  reached  him.    As  it  was  his  duty 

1  Reported  by  Albert  B.  Ouilbert,  Esq.,  of  the  Philadelphia  bar. 
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to  do  this,  the  sloop  was  jastified  in  supposing  he  would,  and  going 
forward.  Seeing  that  he  still  held  his  boat  across  the  stream  he  was 
cautioned  to  let  her  stem  go,  and  every  proper  effort  made  to  arrest 
the  sloop's  headway.  He  persisted,  however,  in  his  folly,  and  was 
struck.  That  the  accident  occurred  in  this  way,  and  from  this  cause, 
seems  very  clear  from  the  evidence  on  both  sides.  Directly  after,  the 
master  of  the  barge  repeatedly  admitted  his  fault,  and  exonerated  the 
sloop. 
A  decree  must  be  entered  dismissing  the  libel,  with  costs. 


The  Ashland.* 
{Gireuit  Court,  E.  D,  LouUiana.    December,  1883.) 

1.  Pbactiob— Appeal— Rbmittitok. 

Whore  a  judgment  was  rendered  bj  tbe  district  court  against  claimants  for 
an  appealable  amount,  and  thereafter  proctor  for  libelants  offered  to  enter  a 
remiUUur  of  so  much  of  the  judgment  as  to  reduce  it  below  the  appealable 
amount,  and  the  district  court  refused  to  allow  the  remittitur,  held,  that  it 
was  within  the  discretion  of  the  district  judge  to  allow  or  refuse  to  allow  the 
remittilur  to  be  entered. 

Int.  Co.  V.  SiekoU,  3  Bup.  Ct.  Kep.  120,  followed. 

2.  Baue. 

&.jremHtitur  comes  too  late  when  offered  to  be  entered  after  an  appeal  has 

been  allowed. 

On  Motion  to  Dismiss  Appeal  in  Admiralty. 

R.  King  Cutler,  for  libelants. 

A.  G.  Brice,  Joseph  P.  Hornor,  and  JF*.  W.  Baker,  for  claimant. 

Pardee,  J.  It  appears  from  the  transcript  that  on  June  7,  1883, 
the  judgment  was  rendered  in  the  district  court  for  $51.  On  the 
same  day  a  motion  for  appeal  was  made  and  allowed.  June  9th  a 
bond  was  given  and  accepted.  .June  11th  the  decree  was  signed  by 
the  district  judge,  and  on  the  same  day  a  remittitur  of  one  dollar  "was 
filed,  but  not  entered  on  the  minutes,  nor  allowed  by  the  court." 
The  motion  to  dismiss  must  be  overruled  and  refused  because  (1)  the 
remittitur  was  not  allowed  by  the  court.  Alabama  Gold  Life  In$.  Go. 
V.  Nichols,  8  Bup.  Ct.  Eep.  120.  (2)  It  came  too  late  after  an  appeal 
was  allowed  and  perfected. 

Order  accordingly. 

1  Reported  by  Joseph  P.  Homov,  Esq.,  of  the  New  Orleans  bar. 


Digitized  by 


Google 


DOTS  V,  sitwaxxx  887 

DoTT  and  anotuer  v.  Jbwbtt  and'  others. 
Cireuit  Oourt,  N.  D.  2f«w  York.    February  16, 1884.) 

1.  JunisDicnow  of  CiRcmr  Cotmrs— Kbvibwop  Pboobedikob  ni  Drsruror  Court 

— Waiver  of  Jdby. 

The  circuit  courts  of  the  United  States  have  no  jurisdiction  to  review  any 
question  raised  by  a  bill  of  exceptions  in  an  action  at  law  in  a  district  court, 
where  the  facts  nave  been  found  without  the  aid  of  a  jury,  since  there  is  no 
'warrant  in  the  statutes  for  the  waiver  of  a  jury  in  the  district  courts. 

2.  SiAXB— Appsai<— Bnx  m  Eqcrrr— Action  at  Law— Writ  of  Erbob. 

Proceedings  in  equity  in  the  district  courts  can  be  reviewed  in  the  circuit 
courts  only  upon  appeal,  and  not  upon  writ  of  error.  If  a  wi-it  of  error  i» 
taken,  the  court  of  review  can  only  treat  the  case  as  an  action  at  law. 

3.  8a3ce— LnoTBo  bt  Stattite.  ^ 

The  circuit  court  has  no  jurisdiction  to  revise  judgments  of  the  district  court 
in  any  other  way  than  the  statutes  prescribe;  and  no  agreement  of  the  parties. 
can  give  it  such  authority. 

At  Lav. 

Thomas  Corlett,  for  plaintifts  in  error. 

Ruger,  Jenney,  Manhall  dt  Brookt,  for  defendants  in  error. 

BiiATOHFOBD,  jastico.  This  is  an  action  brought  in  the  district 
eoart  of  the  United  States  for  the  Northern  district  of  New  York,  by 
the  plaintiffs  in  error  against  the  defendants  in  error.  The  first  plead- 
ings of  the  plaintiffs  calls  itself  a  complaint  and  is  sworn  to  as  a  com- 
plaint. It  sets  forth  the  copartnership  of  Albert  Jewett  and  William 
Johnson,  as  Jewett  &  Johnson ;  an  indebtedness  of  the  firm  to  the 
Phoenix  Mills,  a  corporation,  of  $6,208.51,  for  goods  sold  and  moneys 
advanced ;  the  adjudication  of  the  corporation  as  a  bankrupt;  the 
appointment  of  the  plaintiffs  and  said  Johnson  as  its  assignees;  an 
assignment  to  them;  the  death  of  Johnson ;  the  insolvency  of  Jewett; 
the  want  of  copartnership  assets  of  Jewett  &  Johnson  to  pay  any  part 
of  said  debt;  the  absence  of  any  other  remedy  for  the  plaintiffs  to 
collect  the  debt,  except  against  the  estate  of  Johnson;  the  granting 
of  letters  of  administration  on  his  estate  to  the  defendants  Angeline 
C.  Johnson  and  Stephen  B.  Johnson ;  the  non-payment  of  any  of  the 
debt;  and  its  existence  as  a  debt  against  the  estate  of  Johnson,  en- 
forceable by  the  plaintiffs.  The  prayer  is  for  judgment  against  Jew- 
ett, snrviving  partner,  and  against  the  other  defendants  as  admin- 
istratrix and  administrator,  for  $6,208.51,  with  interest.  Jewett  put 
in  a  separate  answer  containing  three  distinct  defenses,  to  which  the 
plaintiff  put  in  a  replication,  which  treated  the  answer  as  consisting 
of  three  pleas,  and  itself  contained  two  separate  pleadings,  each  of 
which  concluded  to  the  country.  The  other  defendants  put  in  a 
separate  answer  containing  five  separate  defenses,  to  which  the  plain- 
tiffs put  in  a  replication,  which  treated  the  answer  as  consisting  of 
five  pleas,  and  itself  contained  five  separate  pleadings,  each  of  which 
concluded  to  the  country.  Each  of  the  replications  speaks  of  the 
plaintiffs'  initial  pleading  as  a  "declaration. ' 
v.l9,no.6— 22 
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The  case  is  before  this  court  on  a  writ  of  error.  The  record  shows 
that  the  action  was  tried  by  consent,  in  the  district  ooort,  before  that 
court  held  bj  the  district  judge,  without  a  jury;  that  a  jury  was  duly 
waived  by  the  parties;  that  the  judge  heard  evidence,  both  parties 
appearing ;  that  he  made  certain  decisions  to  which  the  plaintiffs  ex- 
cepted ;  and  that  he  dismissed  the  complaint  on  the  ground  of  a  bar 
by  a  statute  of  limitations.  A  bill  of  exceptions  was  signed,  and  a 
judgment  was  entered  dismissing  the  complaint  on  'the  merits,  and 
awarding  costs  to  the  defendants.  The  plaintiffs  brought  a  writ  of  er- 
ror. No  other  questions  are  sought  to  be  reviewed,  except  those  arising 
on  the  bill  of  exceptions.  It  was  held  by  this  court,  in  Town  of  Lyons 
V.  Lyons  Nat.  Bank,  19  Blatchf.  C.  C.  279,*  that  no  question  arising 
on  a  bill  of  exceptions  could  be  considered  by  this  court  on  a  writ  of 
error  to  the  district  court,  in  an  action  at  law,  where  the  facts  were 
found  by  the  district  court  without  a  jury.  The  question  was  there 
fully  examined,  and  the  following  authorities  were  cited  and  reviewed : 
Ouild  v.  l^Vontin,  18  How.  135;  Suydam  v.  Williamson,  20  How.  432; 
Kelsey  v.  Forsyth,  21  How.  85;  Campbell  v.  Boyreau,  Id.  223;  U.  S. 
V.  15  Hogsheads,  6  Blatchf.  C.  C.  106;  Blair  y.  Allen,  3  Dill.  101 ;  Wear 
V.  Mayer,  2  McCrary,  172;  [S.  C.  6  Fed.  Ebp.  658.J  It  was  held 
that  the  question  is  one  of  the  power  and  authority  of  the  court,  and 
is  not  such  a  question  of  practice,  or  such  a  form  or  mode  of  proceed- 
ing, as  is  embraced  in  section  911  of  the  Revised  Statutes,  which 
adopts  for  the  circuit  and  district  courts  of  the  United  States,  in  suits 
at  law,  tbe  practice  of  the  state  courts ;  and  that  there  is  nothing  in 
section  914  which  extends  or  affects  the  power  of  this  court,  as  it  be- 
fore existed,  on  a  writ  of  error  to  the  district  court.  The  want  of 
power  consists  in  this :  that  section  566  of  the  Revised  Statutes  re- 
quires that  issues  of  fact,  in  actions  at  law  in  the  district  courts,  shall 
be  tried  by  a  jury,  and  there  is  no  statutory  provision  for  the  waiver 
of  a  trial  by  jury  in  such  actions,  and  no  special  statutory  power 
conferred  on  this  court  to  consider  any  question  raised  by  a  bill  of 
exceptions  in  such  an  action  not  tried  by  a  jury. 

It  is  urged  for  the  plaintiffs  in  error  that  in  regard  to  the  repre- ' 
sentatives  of  Johnson  the  suit  is  in  the  nature  of  a  suit  in  equity,  as 
the  complaint  alleges  the  insolvency  of  Jewett.  The  answer  to  this 
is  that  the  plaintiffs,  by  their  pleadings,  have  treated  the  action 
throughout  as  a  suit  at  law.  By  section  4979  of  the  Revised  Stat- 
utes jurisdiction  is  given  to  the  district  courts  of  suits  at  law  and  in 
equity  brought  by  an  assignee  in  bankruptcy  against  any  person 
claiming  an  adverse  interest  touching  any  property  or  rights  of  the 
bankrupt  transferable  to  or  vested  in  the  assignee.  Under  the  rul- 
ings of  the  supreme  court  in  Jenkins  v.  International  Bank,  106  U. 
S.  571,  [S.  G.  2  Sup.  Ct.  Rep.  1,]  the  present  suit  is  either  a  suit 
at  law  or  a  suit  in  equity,  within  the  provisions  of  section  4979.    If 

IB.  C.  8Fbd.  Rep.  369. 
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a  snit  in  equity,  it  woQld  be  commenced  by  bill,  and  the  proceedings 
■would  be  in  conformity  to  the  rules  of  equity  .practice  established  by 
the  supreme  court,  as  required  by  general  order  No.  33  in  bankruptcy. 
This  baa  not  been  done.  The  plaintiffs,  in  their  replication,  call 
their  oim  first  pleading  a  declaration,  and  the  defendants'  pleading 
pleas,  and  their  replication  consists  of  five  pleadings,  each  of  which 
concludes  thus :  "and  this  the  said  plaintiffs  pray  may  be  inquired  of 
by  the  country,"  etc.  Moreover,  they  waived  a  trial  by  jury,  and  they 
made  a  bill  of  exceptions,  and  they  sued  oat  a  writ  of  error,  all 
badges  of  a  suit  at  law,  and  not  of  a  suit  in  equity.  By  section  4980 
of  the  Revised  Statutes  it  is  provided  that  "appeals  may  be  taken 
from  the  district  to  the  circuit  courts  in  all  cases  in  equity,  and  writs 
of  error  from  the  circuit  courts  to  the  districts  courts  may  be  allowed 
in  cases  at  law  arising  under  or  authorized  by  this  title."  The  fact  of 
the  taking  of  a  writ  of  error  establishes  that  this  is  a  case  at  law,  so 
far  as  this  court  is  concerned.  If  it  were  a  case  in  equity,  a  review 
by  this  court  would  have  to  be  by  appeal,  in  order  to  give  this  court 
jurisdiction. 

It  is  urged  that  the  trial  by  the  court  took  place  as  it  would  have 
done  in  an  equity  suit;  and  that,  as  the  case  is  one  reviewable  in  one 
or  the  other  of  the  two  modes,  the  objection  to  the  mode  may  be 
waived  by  the  other  side,  and  such  waiver  has  taken  place  in  this 
case.  Some  authorities  under  the  state  practice  in  New  York  are 
referred  to.  But  the  question  is  one  of  jurisdiction.  The  agreement 
of  parties  cannot  authorize  this  court  to  revise  a  judgment  of  the 
district  court  in  any  other  mode  of  proceeding  than  that  which  the 
law  prescribes,  nor  can  the  laws  or  practice  of  a  state,  in  regard  to 
the  proceedings  of  its  own  courts,  authorize  this  court  or  the  district 
court  to  depart  from  the  modes  of  proceeding  and  rules  prescribed 
by  the  acts  of  congress.  Kelsey  v.  Forsyth,  31  How.  85,  88 ;  Mer- 
riU  V.  Petty,  16" Wall.  338,  347;  U.  S.  v.  Emholt,  105  U.  S.  414,  416. 

As  the  district  court  had  jurisdiction  of  the  subject-matter  and  of 
the  parties,  and  as  there  is  no  error  in  the  record,  and  as  nothing 
found  in  the  bill  of  exceptions  can  be  considered,  the  judgment  must 
be  presumed  to  be  right,  and  must  be  affirmed,  with  costs.  Campbell 
v.  Boyreatt,  21  How.  223,  227;  Town  of  Lyons  v.  Lyons  Nat.  Bank, 
19  Blatchf.  C.  C.  279,  289;  [8.  C.  8  Fed.  Rep.  869.] 
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Mabtin  V.  Baldwin  and  others. 
'Circuit  Court,  D.  California.    February  4, 1884.} 

JUBIBDICTIOH  OF  FeDBBAL  OOURT— PeNDESOY  OP  CAOSE  IN  BtATB  COUBT. 

Pending  a  suit  in  a  state  court  for  the  partition  of  land,  acourt  of  the  United 
States  haWng  concurrent  jurisdiction  may  refuse  to  entertain  a  suit  between 
the  same  partiat  or  their  successors  hy  purchase,  jiendente  lite,  when  the  issues 
and  Interests  inTolved  in  the  two  canes  are  the  same. 

The  facts  are  stated  in  the  opinion. 

W.  S.  Woods;  for  complainant. 

Latiner  dt  Morrow,  for  defendants. 

Sawyer,  J.,  {orally.)  This  is  a  suit  for  partition  of  a  ranch,  Gam- 
ilo  Martin  bringing  the  suit  against  Baldwin  and  Garvey  for  parti- 
tion, alleging  that  he  owns  a  certain  portion,  and  that  Baldwin  and 
Garvey  own  the  remaining  portions.  The  plea  sets  up  that  W.  and 
F.  W.  Temple  commenced  suit  in  the  district  court  for  the  district  of 
Los  Angeles  county,  against  Baldwin,  one  of  the  defendants  in  this 
suit,  and  several  other  defendants  named,  being  the  other  owners  at 
the  time,  for  a  partition  of  this  same  ranch;  that  said  suit  is  still 
pending  in  the  superior  court  for  the  county  of  Los  Angeles ;  that  it 
embraces  the  identical  object  and  subject-matter  involved  in  this  suit; 
that  since  the  commencement  of  that  suit,  the  plaintiff  in  this  pro- 
ceeding, Gamilo  Martin,  has  purchased  the  interest  of  the  Temples, 
and  now  owns  the  same  interest  that  the  Temples  did;  that  Garvey 
has  purchased  theinterest  of  some  of  the  other  defendants  in  the  suit ; 
and  that  Camilo  Martin,  the  complainant  in  this  suit,  and  Baldwin 
have  also  purchased  the  remaining  interest  of  the  other  defendants 
in  the  suit,  so  that  now  Martin,  Garvey,  and  Baldwin  are  owners  of 
the  entire  ranch ;  that  though  there  are  other  parties  to  the  former 
suit  for  partition,  yet  the  parties  to  the  present  suit  have  succeeded 
to  their  interests,  pendente  lite,  and  are  now  the  only  parties  in  inter- 
est; that  the  same  interests  are  now  involved,  the  parties  to  this  suit 
having  purchased  in  subsequently  to  the  bringing  of  the  former  suit 
and  the  filing  of  notice  lis  pendens,  and  are,  therefore,  in  privity  with 
those  other  parties;  that  this  suit  involves  precisely  the  same  ques- 
tions that  the  former  suit  does ;  and  that  the  judgment  or  the  decree 
in  the  former  suit  would  be  binding  upon  all  the  world.  Section 
1908  of  the  Code  of  Civil  Procedure  says : 

"The  effect  of  a  judgment  or  flnal  order  in  an  action  or  special  proceeding 
before  a  court  or  judge  of  this  state,  or  of  the  United  States,  having  jurisdic- 
tion to  pronounce  the  judgment  or  order,  is  as  follows:  •  •  •  (2)  In 
other  cases,  the  judgment  or  order  is,  in  respect  to  the  matter  directly  ad- 
judged conclusive  between  the  parties  and  their  successors  in  interest  by 
title,  subsequent  to  the  commencement  of  the  action  or  special  proceeding,  lit- 
igating for  the  same  thing,  under  the  same  title,  and  in  the  same  capacity." 

Precisely  the  same  relief  is  to  be  had  in  one  suit  as  in  the  other, 
and  the  judgment  in  the  first  suit  would  be  binding  upon  all  the  par- 
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ties.  It  is  true  that  these  are  different  jurisdictions,  that  is  to  say, 
one  is  the  jurisdiction  of  the  United  States  and  the  other  of  the  state 
court,  and  in  ordinary  oases  the  pending  of  the  suit  in  one  of  these 
tribunals  would  not  abate  a  suit  pending  in  another.  But  these  suits 
are  for  partition  of  the  same  land,  and  the  two  courts  might  reach  a  dif- 
ferent result  and  there  be  no  error  in  either  proceeding  upon  which  the 
judgment  could  be  reversed.  The  parties  would  find  themselves  in  a 
very  embarrassing  position  if  the  judgments  should  be  different  in 
the  different  courts  and  both  of  them  be  valid.  The  jurisdiction  of 
the  two  courts  is  concurrent.  The  proceeding  is  in  the  nature  of  a 
proceeding  in  rem.  Where  two  courts  have  concurrent  jurisdiction 
in  a  proceeding  in  rem,  and  one  court  obtains  possession  of  the  res, 
ordinarily  it  would  be  entitled  to  proceed  to  judgment  without  inter- 
ference from  the  other  court.  Certainly,  one  court  would  not  be  en- 
titled to  take  thetes  out  of  the  possession  of  another  court  of  concurrent 
jurisdiction,  which,  in  the  exercise  of  its  lawful  authority,  has  obtained 
the  actual,  physical  possession  of  the  thing  in  suit.  It  seems  to  me 
that  the  same  principle  should  apply  to  a  suit  for  partition.  The 
action  is  local,  and  the  courts,  having  concurrent  jurisdiction,  must 
necessarily  exercise  the  same  territorial  jurisdiction,  although  the 
conrts  may  be  courts  of  different  sovereignties.  The  proceeding  be- 
ing in  the  nature  of  a  proceeding  in  rem,  the  court  first  obtaining  legal 
possession  or  control  of  the  reg  ought,  by  comity  at  least,  if  not  other- 
wise, to  be  permitted  to  proceed  to  an  adjudication  without  interfer- 
ence by  the  other  court.  As  a  matter  of  sound  legal  discretion  and 
comity,  I  think  the  court  is  authorized  to  abate  the  suit  in  this  court 
on  the  grbund  of  the  pending  of  the  other  suit  in  the  state  court',  even 
if  the  party  pleading  the  matter  of  abatement  is  not  entitled  to  have 
it  abated  as  a  matter  of  strict  legal  right.  The  complainant  cannot 
complain,  for  he  purchased  pending  the  former  suit,  and  the  notice 
of  lis  pendens,  filed  in  pursuance  of  the  statute,  informed  him  of  the 
condition  of  the  lands.  He  purchased  into  a  lawsuit  in  regard  to ' 
lands  already  in  the  legal  control  of  another  court.  This  court,  at 
the  commencement  of  that  suit,  had  no  jurisdiction  whatever  of  the 
case, — ^the  parties  being  then  all  citizens  of  California, — and  com- 
plainant took  his  interest  cum  onere. 
Let  the  plea  be  sustained. 
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Bbuoe  and  others  v.  M-LsaBSBiva  &  K.  B.  B.  and  otheis. 

{Cireuii  Court,  D.  New  Hampahire.    February  14, 1884.) 

1.  (;ODRTS  OF  COMCUBRENT   JuRIBDIOTION  —  JUBISDIOTIOH  AOTUALLT  ACQ0IBBD. 

Of  two  courts  having  concurrent  jurisdiction  of  any  matter,  the  one  wliose 
jurisdiction '  first  attaclies  acquires  exclusive  control  of  all  controversies  re- 
specting it  involving  substantially  the  same  interests. 

2.  BAMB— FOTtECIiOBITRB  OF  MonTOAOB  OS   UaILROAO. 

Accordingly,  where  the  supreme  court  of  New  Hampshire  decreed  the  fore- 
closure of  a  deed  of  trust  and  mortgage  of  a  railroad,  and  the  property  wag  ac- 
tually sold,  hdd,  that  the  circuit  court  of  the  United  States  could  not  enter- 
tain a  bill  to  enforce  the  operation  of  the  road  by  trustees  for  the  benefit  of 
its  stockholders,  although  the  bill  was  filed  before  the  sale,  and  the  sale  when 
made  was  declared  to  be  subject  to  the  result  of  the  suit  in  the  circuit  court. 

3.  ReOEIVBR — POSSEBSION  OP  THE   CotTRT. 

The  poasession  of  a  receiver  is  the  possession  of  the  court  appointing  him, 
and  cannot  be  divested  by  a  court  of  co-ordinate  jurisdiction. 

4.  EviDKNCE—ADMisaiBiUTT— Records, 

The  admissibility  of  copies  of  a  record  in  evidence  does  not  render  the  record 

itself  inadmissible. 

In  Equity. 

F.  A.  Brooks,  for  complainants. 

S.  N.  Bell,  Briggs  &  HuU,  Wm.  E.  Chandler,  and  Wm.  L.  Foster, 
for  defendants. 

GiiABK,  J.  The  Manchester  &  Keene  Bailroad  was  incorporated  bj 
the  legislature  of  New  Hampshire,  July  16,  1864.  On  the  twenty- 
ninth  of  May,  1878,  it  issued  its  bonds  to  the  amount  of  $500,0*00, 
bearing  date  July  1, 1876,  and  payable  July  1, 1896,  with  6  per  cent, 
interest,  semi-annually.  To  secure  the  payment  and  interest  of  these 
bonds,  it  mortgaged  its  road  and  franchises,  and  all  the  property  con- 
nected therewith,  to  Cornelius  Y.  Dearborn,  J.  Wilson  White,  and 
Famum  F.  Lane,  trustees.  By  this  mortgage  it  was  stipulated  that 
if  said  railroad  failed  for  a  period  of  six  months  to  pay  the  interest 
of  said  bonds,  upon  a  request  of  a  majority  of  the  holders,  the  trustees 
might  declare  the  principal  of  the  bonds  to  be  payable  forthwith,  and 
make  demand  therefor,  and  for  arrears  of  interest,  and  upon  failure  of 
payment  of  the  same,  within  10  days  after  demand,  might  sell  the 
railroad,  property,  and  franchise  by  public  auction,  and  make  due 
conveyance  of  the  same.  The  railroad  made  default  in  the  payment 
of  its  interest,  and  on  the  twenty-ninth  -  day  of  April,  1880,  Samuel 
W.  Hale,  Henry  Colony,  John  T.  Scrulon,  and  William  P.  Frye  filed 
a  bill  of  complaint  in  equity  in  the  supreme  court  of  New  Hampshire 
against  the  Nashua  &  Lowell  Bailroad,  the  Manchester  &  Keene  Bail- 
road,  and  Dearborn,  White,  and  Lane,  trustees.  The  bill  alleged  that 
the  complainants  were  bondholders  of  the  Manchester  &  Eeene  road, 
and,  among  other  things,  that  by  reason  of  the  want  of  care  and  proper 
management  of  the  directors  and  trustees,  the  interest  of  said  bonds 
had  become  overdue,  and  been  unpaid  for  more  than  two  years,  though 
demanded,  and  the  road  itself  was  unused,  neglected,  and  rapidly  go* 
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ing  to  rain.  It  prayed,  among  other  things,  that  a  receiver  might  be 
appointed  for  the  protection  and  preservation  of  the  road ;  that  two 
of  the  trastees.  Dearborn  and  White,  might  be  removed,  and  others  ap- 
pointed in  their  places;  and  that  a  iforecloanre  of  the  mortgage  might 
be  made.  Of  this  bill  of  complaint  the  supreme  court  of  New  Hamp- 
shire took  immediate  cognizance,  and  appointed  a  receiver  to  take  pos- 
session of  the  road.  On  the  eighteenth  day  of  August,  thereafter,  it 
removed  two  of  its  trustees,  Dearborn  and  White,  and  appointed  James 
A.  Weston,  George  A.  Bamsdell,  and  John  Kimball  in  their  places,  and 
that  of  Lane,  who  had  resigned,  and  they  afterwards  became  parties 
to  the  bill.  The  bill  was  then  amended  so  as  to  allow  other  bond- 
holders to  come  in  and  constitute  the  same  a  proceeding  of  all  the 
bondholders  who  should  desire  to  become  parties  thereto;  and  they 
did  so  come  in,  among  others  the  Nashua  &  Lowell  Bailroad,  which 
had  been  made  party  defendant  in  the  bill.  At  the  Septemt>er  trial 
term  of  the  court,  1880,  a  hearing  was  had  upon  the  bill,  and  the  plead- 
ings connected  therewith,  and  certain  questions  of  law  were  reserved 
and  transferred  to  the  full  bench  of  the  supreme  court.  These  ques- 
tions were  heard  at  the  March  term,  1881,  decided,  and  the  case  re- 
manded for  a  decree  in  accordance  therewith ;  and  at  the  May  trial 
term  next  following,  a  default  and  breach  of  the  condition  was  ad- 
judged to  have  taken  place,  and  a  decree  entered  that  a  foreclosure 
be  made  by  a  sale  at  auction  of  the  road,  its  franchise  and  property, 
and  that  notice  be  given  by  publication  for  the  presentation  by  the 
bondholders  of  their  bonds  before  August  5,  1881, 

At  the  September  term,  (September  2,  1881,)  an  order  was  made 
allowing  the  bondholders  to  hold  a  meeting  for  the  choice  of  trustees, 
if  they  desired ;  and  that  if  no  such  meeting  was  held  within  lO  days, 
the  trustees  which  had  been  appointed  by  the  court  should  proceed 
to  foreclose  the  mortgage  by  a  sale  according  to  the  decree  of  the 
court  at  the.  preceding  May  term.  No  such  meeting  of  the  bond- 
holders was  held,  and  on  the  twentieth  day  of  September,  1881,  in 
accordance  with  the  order  of  the  court,  the  trustees  advertised  said 
road,  its  franchises  and  property,  for  sale  at  public  auction,  Wednes- 
day October  26th,  at  12  o'clock  noon,  at  which  time  the  property 
was  sold  subject  to  the  result  in  this  suit.  November  21st  the  trus- 
tees made  report  of  the  sale  to  the  court,  and  the  sale  was  ratified 
and  approved.  On  the  twenty-fourth  of  October,  1881,  two  days  be- 
fore the  sale  of  the  road  under  the  order  of  the  court  was  to  take 
place,  and  with  full  knowledge  of  the  proceedings  in  the  supreme 
coart  of  New  Hampshire,  either  by  themselves  or  their  attorney, 
the  complainants  in  this  ease  filed  their  bill  against  all  the  parties 
complainant  in  the  New  Hampshire  court;  and  Charles  H.  Gamp- 
bell,  who  was  advertised  as  auctioneer  to  sell  the  road,  alleging  that 
they  were  bondholders  of  said  road;  that  the  road  was  in  default  of 
the  payment  of  its  interest,  and  the  condition  of  the  mortgage  broken; 
and  asking  this  court  to  order  an  account  to  be  taken  of  what  is  due 
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and  owing  to  all  the  holders  of  said  bond  secured  by  the  mortgage  of 
May  29,  1878,  and  now  payable;  and  that  said  Manchester  &  Eeene 
Bailroad  may  be  ordered  to  pay  and  satisfy  the  same  at  some  short 
day,  to  be  fixed  by  the  ooart,  together  with  the  costs  of  suit,  and  in 
default  thereof  that  the  said  Lane,  White,  and  Dearborn,  as  trustees 
under  said  mortgage,  or  that  such  other  persons,  if  any  there  be, 
who  may  or  shall  have  succeeded  to  the  office  of  trustees  under  said 
deed  of  trust,  in  pursuance  of  the  terms  of  said  deed,  in  the  place 
and  stead  of  said  Lane,  White,  and  Dearborn,  by  lawful  right  may 
be  required  by  order  of  this  court  to  take  possession  of  said  Manches- 
ter &  Eeene  Bailroad,  and  of  all  the  property  embraced  in  said  mort- 
gage, and  either  operate  the  same  personally,  and  take  the  earnings 
thereof,  or  else  to  lease  said  railroad  to  be  operated  by  others,  at  a 
rental,  for  the  benefit  of  said  bondholders,  as  is  provided  in  and  by 
said  deed  of  trust,  and  that  the  said  Hale  and  Colony  and  Frye  and 
Soruton  and  Campbell,  and  any  other  person  or  persons  who  may  be- 
come the  pretended  purchasers  of  said  railroad  at  such  pretended  sale, 
may  be  restrained  from  resisting  the  said  Lane,  White,  and  Dear- 
bom  in  discharge  of  their  duties  under  said  mortgage  pursuant  to 
the  order  of  this  court. 

To  this  bill  of  complaint  the  Manchester  &  Eeene  Bailroad  haa 
made  answer,  setting  forth  the  proceedings  of  the  supreme  court  of 
New  Hampshire,  its  orders  and  decrees  in  relation  thereto,  the  sale 
of  the  road,  and  the  foreclosure  of  the  mortgage.  Other  parties  de- 
fendant have  made  answer,  but  as  no  relief  is  claimed  against  them, 
those  answers  are  not  material  to  the  decision  of  this  case.  The 
Boston  &  Lowell  Bailroad  have  withdrawn  as  complainants,  and  the 
remaining  complainants  make  no  denial  or  question  of  the  jurisdic- 
tion of  the  supreme  court  of  New  Hampshire  in  the  premises.  The 
question  then  oomes  distinctly,  whether,  upon  the  bill  and  answer  as 
thus  stated,  this  court  should  grant  the  relief  prayed  for,  and  the  an- 
swer must  be  that  it  should  not.  The  subject-matter  of  the  two  suits — 
the  one  in  the  New  Hamphire  supreme  court  and  the  one  in  this 
court — is  substantially  the  same:  the  Manchester  &  Eeene  Bailroad, 
and  its  default  in  the  payment  of  the  interest  on  its  bonds  secured 
by  the  mortgage  of  May  29,  1878,  and  the  relief  of  its  bondholders. 
The  relief  asked  was  somewhat  different,  but  the  subject-matter  the 
same.  Over  this  matter  the  two  courts  have  concurrent  jurisdiction, 
and  the  rule  has  been  established,  by  a  long  line  of  almost  unbroken 
decisions,  that  in  all  oases  of  concurrent  jurisdiction  the  court 
which  first  has  possession  of  the  subject-matter  must  decide  it.  Chief 
Justice  Marshall  thus  announced  the  rule  iii  Smith  v.  Melver,  9 
Wheat.  532,  and  it  has  been  followed  in"  many  cases  since.  MdUett 
V.  Dexter,  1  Curt.  178;  The  Robert  Fulton,  1  Paine,  (?21;  Ex  parte 
Robinson,  6  McLean,  355;  Board  of  F.  Missions  v.  McMasters,  4 
Amer.  Law  Eev.  536;  Ex  parte  Sifford,  5  Amer.  Law  Bev.  659; 
Parsons  v.  Ly}nan,  5  Blatchf.  C.  0.  170;  C7.  S.  v.  WeUs,  20  Amer. 
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Law  Bev.  424;  Crane  v.  McCoy,  1  Bond.  422 ;  Blake  v.  Railroad,  6  N. 
B.  R.  331 ;  Levi  v.  lAfe  Ins.  Co.  1  Fed.  Eep.  206 ;  Hamilton  v.  CItouUau, 
6  Fkd.  Rep.  339;  Ins.  Co.  v.  University  of  Chicago,  Id.  443;  Walker 
V.  Flint,  7  Fed.  Eep.  435;  fVire  Co.  v.  Wheeler,  11  Fed.  Eep.  HOG; 
Ins.  Co.  T.  Railroad,  13  Fbd.  Rep.  857;  The  J.  W.  Frenah,  Id.  916 ; 
Stout  V.  Lye,  103  U.  S.  66. 

The  juriBdiotion  of  the  sapreme  court  of  New  Hampshire  first  at- 
tached, and  it  had  the  right  to  proceed  to  the  final  determination  of 
the  cause,  to  the  exclusion  of  this  court  upon  the  same  subject-matter. 

In  Peck  y.  Jenness,  J  How.  612,  Mr.  Jnstioe  Gbieb,  delivering  the 
opinion  of  the  court,  sajs :  "It  is  a  doctrine  too  long  established  to 
require  a  citation  of  authorities,  that  when  a  court  has  jurisdiction  it 
has  a  right  to  decide  every  question  which  occurs  in  the  cause,  whether 
its  decisions  be  correct  or  otherwise;  its  judgment,  till  reversed,  is 
regarded  as  binding  on  every  other  court ;  and  that  where  the  jurisdic- 
tion of  a  court,  and  the  right  of  the  plaintiff  to  prosecute  iiis  suit  in 
it,  have  once  attached,  that  right  cannot  be  arrested  or  taken  away 
by  proceedings  in  another  court."  "This  rule,"  says  the  court,  "is 
founded  not  only  in  comity,  but  in  necessity.  If  one  could  adjudge 
and  the  other  reverse,  the  contest  might  go  on  until  parties  tired, 
justice  was  delayed,  and  the  courts  were  in  contempt." 

Again,  when  the  bill  of  complaint  was  filed  in  this  case,  the  Man- 
chester &  Keene  road  was  in  the  hdnds  of  a  receiver  appointed  by  the 
supreme  court  of  New  Hampshire.  The  possession  of  that  receiver 
was  the  possession  of  that  court,  and  this  court  could  not  divest  or 
disturb  that  possession,  as  it  must  do  if  it  granted  the  relief  prayed 
for.  Taylor  v,  Carryl,  20  How,  583;  Hagan  v.  Lucas,  10  Pet.  100; 
Freeman  v.  Howe,  24  How.  450 ;  Buck  v.  Colbath,  3  Wall.  334;  Walker 
V.  Flint,  7  Fed.  Rep.  436. 

It  is  contended  by  the  complainants  that  the  sale  of  the  road  by 
the  trustees  under  the  order  of  the  court  of  New  Hampshire  was 
made  subject  to  the  result  in  this  suit,  and  therefore  the  relief  prayed 
for  should  be  granted;  but  that  contention  cannot  be  assented  to. 
The  decree  of  the  court  of  New  Hampshire  was  absolute,  and  without 
condition,  that  a  foreclosure  of  the  mortgage  should  be  made  by  a 
sale  of  the  road.  That  decree  this  court  cannot  reverse  or  set  aside, 
as  it  practically  must  do  if  it  now  grants  the  relief  prayed  for  by  the 
complainants.  The  court  of  New  Hampshire  ordered  the  trustees 
to  sell  the  road;  this  court  is  asked  to  order  the  trustees  to  run  or 
lease  the  road  for  the  benefit  of  the  complainants.  The  one  is  in- 
consistent with  the  other.  The  sale  of  the  road  was  operative  to  fore- 
close the  mortgage,  and  transfer  the  road  to  the  purchaser,  divested 
of  that  incumbrance;  and  if  «o,  this  court  cannot  treat  the  mortgage 
as  still  subsisting,  and  take  the  road  out  of  the  possession  of  the  pur- 
chaser or  of  its  present  owner. 

An  objection  was  made  at  the  hearing  that  the  original  records  of 
the  court  of  New  Hampshire,  produced  by  the  clerk,  were  not  corn- 
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patent  evidence ;  that  copies  should  have  been  produced.  This  ob- 
jection the  court  overruled.  Copies  of  record  are  admitted  from 
necessity,  because  the  originals  cannot  be  produced.  The  originals 
are  the  best  evidence,  aod  the  admission  of  copies  does  not  exclude 
the  originals  when  they  can  be  produced.  In  Gate  v.  Nutter,  24c 
N.  H.  108,  it  yroB  held  thai  where  a  copy  of  a  record  is  admissible  in 
evidence,  the  record  itself  is  equally  admissible.  So,  in  Jotus  v. 
French,  22  N.  H.  64.  The  papers  admitted  as  evidence  were  not  an 
extended  record;  none  had  been  made,  but  various  orders  and  de- 
crees of  the  court,  and  in  such  case,  in  proceedings  in  equity,  the 
original  papers  and  docket  entries  will  be  deemed  the  record.  U. 
S.  Bank  v.  Benning,  4  Granch,  C.  C.  81. 

On  consideration  the  ruling  of  the  court  was  correct,  and  the  bill 
in  this  case  should  be  dismissed. 


Baetlett  and  others  v.  His  Imperial  Majesty  the  Sultan  or 
TuBKBY  and  others. 

(Circuit  Court,  8.  D.  New  Tork.    February  25, 1884.) 

Pbactioe— Bervicb  of  Pkocess  on  Attorjtby— Soit  fok  Injitn-ction. 

In  a  suit  to  enjoin  the  prosecution  of  an  action  at  law,  if  tlie  defendant  can- 
not be  found  in  tlie  district,  process  may  be  serred  upon  his  sttorneyg  in  the 
legal  action. 

In  Equity. 

Goodrich,  Deady  d  Piatt,  for  plaintiffs. 

Tracy,  Olmatead  d;  Tracy,  for  American  National  Bank,  for  the 
purposes  of  this  motion  only. 

Wallace,  J.  The  theory  of  this  bill  is  that  the  complainants,  as 
warehousemen,  having  been  sued  by  the  defendants  severally  in  ac- 
tions at  law,  to  recover  the  possession  of  personal  property  in  the 
custody  of  complainants  as  such  warehousemen,  are  entitled  to  com- 
pel the  defendants  to  interplead  and  relieve  complainants  from 
the  burden  of  the  several  litigations  at  law.  As  part  of  the  relief 
prayed  for,  the  complainants  seek  to  enjoin  the  defendants  from  their 
proceedings  at  law.  For  reasons  which  it  is  not  now  necessary  to 
state,  it  may  be  doubtful  whether  the  complainants  can  maintain 
their  bill.  The  question  now  is,  however,  not  whether  the  bill  is  good 
upon  demurrer,  but  whether  the  complainants  are  entitled  to  secure 
the  appearance  of  the  defendants  who  cannot  be  served  with  process, 
because  they  cannot  be  found  within  the  district  by  service  of  process 
upon  the  attorneys  for  the  defendants  in  the  suits  at  law  in  this  dis- 
trict.   This  has  long  been  recognized  as  good  practice  when  the  suit 
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in  equity  is  broaghi  to  enjoin  proceedings  at  law.  As  the  sabpoena 
has  already  been  served  npon  the  defendants'  attorneys,  an  order  an^ 
thorizing  saoh  service  will  be  granted  upon  presenting  a  sufficient 
affidavit. 


WaliiAhet  Ibok  Bridob  Go.  v.  Hatch  and  another. 
{Circuit  Court,  D.  Oregon.    March  3, 1884.) 

1.  BiLXi  OF  Rbtibw. 

An  application  to  file  a  bill  of  review,  without  the  performance  of  the  de- 
cree, Ought  to  be  made  to  the  court  by  petition  and  on  notice  to  the  adverse 
party,  and  if  it  appears  that  the  performance  of  the  decree  would  destroy  the 
subject  of  the  litigation,  it  ought  to  be  allowed. 
3.  Same — Heabino. 

On  the  hearing  of  a  bill  of  review  the  court  can  only  consider  the  errors  of 
law  apparent  on  the  face  of  the  record,  and  a  fact  found  or  determined  by  the 
decree  is  presumed  to  have  been  sufficiently  proved  by  the  evidence. 
3.  The  Walx^dibt  Rtveb  a  Navigable  Watbb  or  the  UinTED  States. 

The  Wallamet  river,  though  wholly  within  the  state  of  Oregon,  by  means  Of 
its  connection  with  the  Columbia  river,  forms  a  highway  for  interstate  and 
foreign  commerce,  and  is  therefore  a  navigable  river  of  the  Dnited  States,  and 
subject,  as  such,  to  the  control  of  congress, 
i.  NAViaABUB  Waters  m  GnEooif  abb  Commok  Hiohwatb. 

The  act  of  Februaiv  14, 1869,  (11  Bt.  383,)  admitting  Oregon  Into  the  Union, 
which  declares  that  the  navigable  waters  therein  shall  be  "common  highways 
and  forever  free  "  to  the  citizens  of  the  United  States,  is  not  a  compact  made 
with  or  condition  imposed  upon  the  state  in  consideration  of  its  admission  into 
the  Union,  but  is,  so  far,  an  absolute  and  valid  regulation,  made  bV  congress 
in  poianance  of  its  power  over  the  navigable  waters  of  the  [Jnited  btates,  as  a 
means  of  interstate  and  foreign  commerce,  which  it  might  as  well  have  enacted 
before  or  after  as  at  the  time  of  such  admission. 
i.  OBSTBiJonoir  to  "Oommos  Hishwat."        ' 

Congress,  by  the  act  of  1869,  having  declared  the  Wallamet  river  "  a  common 
highway,"  the  state  cannot  authorize  anyone  to  build  a  bridge  across  the  same, 
which,  under  the  circumstances  of  the  case,  will  needlessly  impede  or  obstruct 
the  navigation  thereof. 

(.  JUBIBDIOTIOM  OF  THE  UbTTBD  STATES  OlBOUir  CODBT. 

The  Wallamet  river  being  declared  "  a  common  highway"  by  congress,  the 
question  of  what  constitutes  a  needless  and  therefore  unlawful  obstruction 
thereto  arises  under  a  law  of  the  United  States,  and  therefore  the  United 
Btates  circuit  court  has  jurisdiction  to  hear  and  determine  a  suit  involving  the 
same. 
T.  The  Obdinance  of  1787. 

Sanble,  that  the  clause  In  the  fourth  article  of  the  compact  in  the  ordinance 
of  1787,  concerning  the  navigable  waters  of  the  Northwest  territory,  was  not 
abrogated  or  superseded  by  the  formation  of  states  therein  and  their  admission 
into  the  Union. 

Bill  of  Beview. 

George  H.  WiUianu  and  Rufut  Mallory,  for  plaintiff. 

Walter  W.  Thayer  and  John  M.  Oearin,  for  defendants. 

Deadt,  3.  This  is  a  bill  of  review,  filed  May  27,  1883,  and 
bronght  to  reverse  the  final  decree  given  in  this  court  on  October  22, 
1S81,  in  a  suit  between  the  parties  hereto,  oommenced  by  the  de< 

■Serersed.    See  8  Sup.  Ct  Bep.  811. 
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fendantB  herein,  on  January  3,  1881,  to  obtain  an  injunction  re- 
straining the  plaintiff  herein  from  further  constructing  a  bridge 
across  the  Wallamet  river,  at  the  foot  of  Morrison  street,  in  Port- 
land, upon  the  ground  that  such  a  bridge  as  said  plaintiff  was  then  en- 
gaged in  building  was  an  unnecessary  and  unlawful  hindrance  and 
obstruction  to  the  navigation  of  said  river, — pai-ticularly  with  sea- 
going vessels, — because  of  the  insuflBcient  character  and  improper 
position  of  the  piers  and  the  lack  of  width  in  the  draw;  that  said 
bridge  would  be  a  public  nuisance,  injurious,  and  damaging  to  the 
rights  and  interests  of  defendants  herein,  as  the  owners  and  lessees 
of  valuable  wharf  property  in  Portland,  a  short  distance  above  the 
site  of  said  bridge,  and  contrary  to'  the  act  of  congress  of  February 
14,  1859,  (11  St.  383,)  which  provides  "that  all  the  navigable 
waters  of  said  state  [Oregon]  shall  be  common  highways."  An  ap- 
plication was  made  to  the  district  judge  on  the  bill,  and  affidavits, 
and  connter-affidavits  for  a  provisional  injunction,  and  after  a  hear- 
ing, in  which  the  corporation  maintained  its  right  to  build  the  bridge 
in  question,  under  and  ^y  authority  of  an  act  of  the  legislature  of 
Oregon,  of  October  18,  1878,  authorizing  the  Portland  Bridge  Com- 
pany, a  corporation  formed  under  the  laws  of  Oregon,  or  its  assigns, 
to  build  a  bridge,  "for  all  purposes  of  travel  and  commerce,"  across 
the  Wallamet  river,  between  Portland  and  East  Portland,  "at  such 
point  or  location  on  the  banks  of  said  river"  as  it  might  select,  "on 
or  above  Morrison  street,  of  said  city  of  Portland:"  "provided  that 
there  shall  be  placed  and  maintained  in  said  bridge  a  good  and  suf- 
ficient ^aw  of  not  less  than  100  feet  in  the  clear,  in  width,  of  a  pas- 
sage-way, and  so  constructed  and  maintained  as  not  to  injuriously 
impede  and  obstruct  the  free  navigation  of  said  river,  but  so  as  to 
allow  the  easy  and  reasofiable  passage  of  vessels  through  said 
bridge." 

On  March  28,  1881,  an  order  was  made  oontinuing  the  application 
for  an  injunction  until  the  April  term,  and  until  the  circuit  judge 
should  be  present;  and  restraining  the  corporation  in  the  mean  time 
as  prayed  for  in  the  bill.  Hatch  v.  Wallamet  I.  B.  Co,  7  Sawy.  127; 
[S.  C.  6  Fed,  Eep,  326.]  On  April  11,  1881,  the  corporation  put  in 
its  answer  to  the  bill,  alleging  that  it  was  a  corporation  duly  formed 
under  the  laws  of  Oregon,  and  the  assignee  of  the  Portland  Bridge 
Company  aforesaid ;  and  admitted  that  it  was  building  the  bridge,  as 
alleged,  under  authority  of  the  act  of  the  legislature  aforesaid,  except 
that  the  draw  was  105  feet  in  the  clear,  instead  of  100,  and  that  the 
piers  were  sufficient  and  at  right  angles  with  the  current;  and  denied 
the  same  was  or  would  be  any  hindrance  or  obstruction  to  the  navi- 
gation of  the  river,  or  any  injury  to  the  defendants  herein.  At  the 
April  term  the  application  for  a  provisional  injunction  was  further 
heard  upon  the  bill,  answer,  and  further  affidavits  and  counter  affida- 
vits, before  the  circuit  and  district  judge,  the  counsel  for  the  plain- 
tiff herein  then  conceding  that  the  law  of  the  case  had  been  correctly 
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mled  on  the  former  hearing;  before  the  district  judge,  (Hatch  v.  Wal- 
lamet,  I.  B,  Co.,  supra,)  and  that  the  only  qaestion  in  the  case  for  the 
consideration  of  the  court  was  whether,  under  the  circumstances,  the 
proposed  bridge  was  an  unreasonable  use  of  this  commo9  highway ; 
and  on  April  17th  an  order  was  made  allowing  the  provisional  in- 
janction  restraining  the  corporation,  as  prayed  for  in  the  bill.  Hatch 
V.  Wallamet  I.  B.  Co.  1  Bawy.  141;  [S.  C,  6  Fan.  Rep.  781.]  Sub- 
sequently, the  cause  was  put  at  issue  by  the  filing  of  a  replication  to 
the  answer,  and  testimony  taken  by  both  parties,  and  at  the  October 
term  it  was  finally  beard  before  the  circuit  judge,  who,  on  October 
22, 1881,  gave  a  decree  therein  for  the  defendants  herein,  perpetually 
enjoining  the  corporation  as  prayed  for  in  the  bill,  and  also  requiring 
it  to  remove  the  material  already  placed  in  the  live'r  in  the  construc- 
tion of  the  piers.  From  this  decree  an  appeal  was  allowed  to  the 
plaintiff  herein  on  October  22,  1888. 

An  application  was  made  for  leave"  to  file  the  bill  of  review,  with- 
out first  performing  the  decree  requiring  plaintiff  therein  to  remove 
the  unfinished  piers  from  the  river.  The  application  was  based  upon 
a  petition  or  allegation  in  the  bill,  sta/ting  the  grounds  thereof.  Upon 
notice  to  the  adverse  party  it  was  heard  and  allowed  upon  the  ground 
that  the  performance  of  the  decree,  in  this  respect,  would  involve 
large  expense  and  the  destruction,  so  fair,  of  the  subject  of  the  liti- 
gation, so  that  if  the  decree  is  reversed  for  error,  the  plaintiff  herein 
will,  nevertheless,  suffer  an  irremediable  loss,  as  in  the  case  of  the  can- 
cellation of  a  bond  in  obedience  to  a  decree.  Story  Eg.  PI.  §  406;' 
Davis  V.  Sp^den,  104  U.  S.  83.  But  I  think  the  better  method  of 
making  the  application  is  by  a  separate  petition  for  that  purpose, 
against  which  the  adverse  party  may  show  cause  and  the  matter  be 
fully  heard  and  determined  thereon.  The  right  to  file  the  bill  may 
depend  upon  a  question  of  fact  not  determined  or  affected  by  the  pro- 
ceedings or  decree  in  the  case,  as  the  pecuniary  ability  of  the  party 
to  pay  a  given  sum  of  money,  and  therefore  the  application  should  be 
made  in  such  manner  as  will  best  enable  the  parties  to  be  fully 
heard  -in  the  premises.  The  rule  requiring  the  performance  of  the 
decree  is  said  to  be  "administrative"  rather  than  "jurisdictional,"  and 
therefore  a  bill  filed  without  such  performance  or  leave  would  give 
the  court  jurisdiction  to  review  the  decree;  and  if  the  adverse  party 
did  not  move  to  strike  it  from  the  files,  he  would  be  held  to  have 
waived  the  objection.     Davis  v.  Speiden,  supra,  85. 

The  defendants  herein  demur  to  the  bill,  for  that  there  are  no  er- 
M>r8  in  the  record,  nor  any  sufficient  matter  alleged  in  the  same,  to 
require  a  reversal  of  the  decree.  The  bill  contains  an  assignment  of 
errors,  11  in  number,  most  of  which  are  predicated  upon  the  reasons 
given  in  the  opinion  of  the  court  allowing  the  provisional  injunction, 
rather  than  the  decree  itself,  and  all  but  one  are  simply  variations 
of  the  allegation  that  the  court  erred  in  deciding  that  the  act  of  con- 
gress of  February  14,  1859,  was  in  any  degree  a  limitation  or  re- 
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straint  apon  the  power  of  the  state  to  obstruct  or  authorize  the  ob- 
struction of  the  navigation  of  the  river,  by  the  oonstruction  of  a 
bridge  of  any  character  across  the  same.  The  exception  is  the  as- 
signment No.  4,  which  alleges  that  the  court  erred  in  deciding  as  a 
matter  of  fact  that  the  bridge  in  question  is  or  will  be  a  nuisance  and 
serious  impediment  to  the  navigation  of  the  riv^r.  This  is  a  pro- 
ceeding to  review  the  former  determination  of  this  case  and  obtain  a 
reversal  of  the  decree  then  given  therein  for  errors  of  law  apparent 
on  the  face  of  the  record, — the  pleadings,  proceedings,  and  decree, — 
without  reference  to  the  evidence  in  the  case.  Story,  Eq.  PI.  §  407 ; 
SheUon  v.  Vankleeck,  106  U.  S.  532 ;  [S.  C.  1  Sup.  Ct.  Rep.  491,]  No 
question  is  made  but  that  the  allegations  of  the  original  bill  are  suffi- 
cient to  authorize  the  decree ;  and  the  law  presumes  that  the  evidence 
was  sufficient  to  sustain  it.  It  follows,  then,  that  for  the  purpose  of 
this  proceeding  it  must  be  considered  settled  that  this  bridge,  as  and 
where  it  was  being  built,  is  and  would  be,  as  a  matter  of  fact,  a  seri- 
ous and  unnecessary  impediment  and  obstruction  to  the  navigation 
of  the  river,  by  reason  of  which  the  defendants  herein  suffered  and 
would  suffer,  as  riparian  proprietors,  special  damage.  But  whether 
such  obstruction  is  also  unlawful  is  the  question,  and  the  only  one, 
properly  arising  on  this  bill  of  review.  The  assignment  of  errors  in 
law,  as  has  been  stated,  are  in  effect  that  the  act  of  1859  has  no  a'p- 
plication  to  the  case ;  that  congress  has  made  no  provision  on  the 
subject  of  the  navigation  of  the  river;  and  that  therefore  the  whole 
question  of  the  lawfulness  of  the  proposed  structure  arises  under  the 
state  law,  and  is  without  the  jurisdiction  of  this  court. 

The  argument  of  counsel  for  the  corporation,  in  support  of  this 
conclusion,  is,  in  substance  and  effect : 

(1)  The  Wallamet  river  is  wholly  within  the  state  of  Oregon,  and 
therefore  not  within  the  power  of  congress  to  regulate  or  conserve  its 
use  as  a  vehicle,  or  means  of  interstate  or  foreign  commerce.  Now, 
this  proposition  has  no  countenance  or  support  in  either  reason  or 
authority.  In  fact,  and  for  all  the  purposes  of  commerce,  the  Wal- 
lamet river  is  a  part  of  the  Columbia,  of  which  it  is  an  importont  af- 
fluent or  branch.  Together  they  form,  or  help  to  form,  a  continuous 
highway  between  Oregon  and  the  other  Pacific  states  and  territories 
and  foreign  countries;  therefore,  in  contemplation  of  the  constitu- 
tional grant  of  power  to  congress  over  the  subject  of  commerce  be- 
tween these  states  and  countries,  and  for  the  purpose  of  regulating 
the  same,  it  is  the  property  of  the  nation — a  navigable  water  of  the 
United  States.  The  authorities  from  Gibbons  v.  Orjden,  9  Wheat.  1, 
to  MUler  v.  City  of  New  York,  3  Sup.  Ct.  Rep.  234 — a  period  of  60 
years — are  uniform  and  unqualified  on  this  point. 

In  Gilman  v.  Philadelphia,  3  Wall.  724,  Mr.  Justice  Swathe  says : 

"Commerce  includes  navigation.  The  power  to  regulate  commerce  compre- 
bends  the  control  for  that  purpose,  and  to  the  extent  necessary,  of  all  the  navi- 
gable waters  of  the  United  States  which  are  acoesaible  from  a  state  other  than 
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tiiose  in  which  they  lie.  For  this  purpose  they  are  the  public  property  of  the 
nation,  and  subject  to  all  tiie  requisite  legislation  by  congress.  This  neces- 
sarily includes  the  power  to  keep  them  open  and  free  from  any  obstruction 
to  their  navigation,  interposed  by  the  states  or  otherwise;  to  remove  such  ob- 
structions when  they  exist;  and  to  provide,  by  such  sanctions  as  they  may 
deem  proper,  against  occurrence  of  the  evil,  and  for  the  punishment  of  the 
offenders." 

In  The  Daniel  BaU,  10  Wall.  557,  it  was  held  that  Grand  river,  a 
comparatively  insignificant  water  lying  wholly  within  the  state  of 
Michigan,  but  emptying  into  the  lake  of  that  name,  and  only  naviga- 
ble 40  miles  from  its  mouth  to  Grand  Bapids,  for  h  boat  of  123  tons 
harden,  is  a  navigable  watei\  of  the  United  States,  and  subject  to  its 
control  as  a  highway  of  commerce,  interstate  and  foreign,  on  account 
of  its  junction  with  Lake  Michigan,  of  which  it  forms  a  part.  In  de- 
livering the  opinion  of  the  court,  Mr.  Justice  FieIiD  said  (page  563) 
the  common-law  test  of  the  navigability  of  a  river — the  ebb  and  flow 
of  the  tide  therein — does  not  apply  to  the  rivers  of  this  country : 

"Those  rivei-s  must  be  regarded  as  public,  navigable  rivers  in  law  which 
are  navigable  in  fact;  and  they  are  navigable  in  fact  when  they  are  used,  or 
are  susceptible  of  being  used,  in  their  ordinary  condition,  as  highways  for 
commerce,  over  which  trade  and  travel  are  or  may  be  conducted  in  the  cus- 
tomary modes  of  trade  and  travel  on  water;  and  they  constitute  navigable 
waters'of  the  United  States  within  the  meaning  of  the  acts  of  congress,  in 
contradistinction  from  the  navigable  waters  of  the  states,  when  they  form  in 
their  ordinary  condition,  by  themselves  or  by  uniting  with  other  waters,  a 
continued  highway  over  which  commerce  is  or  may  be  carried  on  with  other 
states  or  foreign  countries  in  the  customary  modes  in  which  such  com- 
merce is  conducted  by  water." 

In  Escanaba  Co.  v.  Chicago,  107  U.  S.  678,  [2  Sup.  Ct.  Eep.  185,] 
it  vas  held  that  the  Chicago  river,  lying  wholly  within  the  city  of 
Chicago,  and  a  little  local  stream,  compared  with  the  Wallamet, 
is  a  navigable  water  of  the  United  States,  because  it  leads  into  Lake 
Michigan;  and  in  Miller  v.  City  of  New  York,  supra,  the  same  rule 
was  applied  to  the  East  river,  a  water  wholly  within  the  state  of  New 
York,  but  connecting  the  Hudson  and  the  sound,  and  therefore  a 
highway  of  interstate  and  foreign  commerce.  Mr.  Justice  Fisld  de- 
livered the  opinion  of  the  court  in  both  these  cases,  and  referred  to 
and  relied  on  the  above  citation  from  the  opinion  of  the  court  in  the 
case  of  The  Daniel  Bell.  See,  also.  Hatch  v.  Wallamet  I.  B.  Co., 
supra. 

(2)  That  if  congress  has  the  power  to  regulate  the  navigation  of 
ihe  Wallamet  river,  as  a  navigable  water  of  the  United  States,  it 
cannot  do  so  by  a  special  act,  as  the  statute  of  1850,  applicable 
alone  to  the  waters  of  Oregon,  but  only  by  a  general  law,  which  shall 
operate  oniformly  upon  all  snch  waters  in  the  United  States.  And 
this  proposition  is  aJso  without  a  shadow  of  foundation  in  either  rea- 
son or  authority.  It  is  rather  late  in  the  day  to  question  the  right 
of  congress  to  exercise  its  authority  over  the  navigable  waters  of  the 
United  States,  specially, — from  time  to  time  and  place  to  place, — as 
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it  may  consider  the  exigencies  of  commerce  to  require.  Congress 
has  been  making  appropriations  from  time  to  time,  for  years,  to 
maintain  and  improve  the  navigation  of  the  Wallamet  river,  but  on 
this  theory  of  its  power  all  such  acts  are  void  and  usurpations  of 
power,  unless  a  like  provision  was  made  at  the  same  time  for  every 
other  navigable  water  of  the  United  States.  In  the  last  15  or  20 
years  congress  has  legislated  largely  on  the  subject  of  bridges  over 
the  Ohio,  Mississippi,  and  Missouri  rivers,  prescribing  when,  where, 
and  how  they  may  or  may  not  be  built,  {Hatch  v.  WaUamet  I.  B.  Co., 
supra ;)  and  although  important  interests  have  been  unfavorably  af- 
fected by  such  legislation,  it  Was  never  before  suggested  that  it  was 
invalid  for  want  of  such  uniformity.  It  has  also  legislated  specially 
upon  the  subject  of  a  bridge  over  the  East  river  in  New  York;  and 
although  the  legality  of  this  structure  has  since  been  contested  from 
the  circuit  to  the  supreme  court  of  the  United  States,  (Miller  v.  City 
of  New  York,  supra,)  no  one  appears  to  have  ever  questioned  the  le- 
gality of  the  act  of  congress  authorizing  its  erection  and  prescribing 
its  character  and  location,  on  this  or  any  other  ground. 

The  vice  of  the  argument  in  support  of  each  of  these  propositions 
is  the  assumption  that  the  navigable  waters  within  a  state  are  exclu- 
sively the  waters  of  such  state,  and  therefore  congress  has  no  power 
over  them ;  or,  if  it  may  legislate  concerning  them  in  the  interest  of 
commerce,  it  can  only  do  so  by  such  general  legislation  as  shall  limit  or 
affect  the  power  of  each  state  in  the  premises  equally,  so  as  to  preserve, 
as  it  is  said,  its  "equal  footing  in  the  Union  with  the  othet  states."  But, 
as  we  have  seen,  this  theory  of  the  matter  is  founded  upon  a  total  mis- 
apprehension of  the  relation  of  the  national  and  state  governments 
to  the  subject  and  to  one  another.  For  the  purposes  of  commerce, 
and  the  exercise  of  the  power  of  congress  over  that  subject,  every 
navigable  water  in  the  Union  which  of  itself,  or  by  means  of  its  con- 
nections, forms  a  continuous  highway  for  interstate  or  foreign  com- 
merce, is  primarily  the  navigable  water  of  the  United  States,  over 
which  it  has  the  same  power  for  the  purposes  of  sunh  commerce  as 
if  it  was  wholly  in  a  territory  or  the  District  of  Columbia.  When 
and  how  far  congress  will  exercise  this  power  is  a  question  for  its  de- 
termination in  each  case,  looking  to  the  public  convenience  and  gen- 
eral welfare.  In  the  exercise  of  this,  as  in  the  case  of  other  congres- 
sional powers,  no  such  thing  as  uniformity  of  action  is  desirable  or 
attainable ;  and  it  is  also  to  be  considered  that  what  is  lawful  may 
not  always  be  expedient. 

(3)  That  congress  has  no  power,  in  the  admission  of  a  state  into 
the  Union,  to  impose,  by  compact  or  otherwise,  any  limitation  or  re- 
striction on  its  powers  or  rights  as  a  state,  under  the  constitution; 
and  therefore  the  act  of  1859,  admitting  Oregon  into  the  Union,  so 
far  as  it  attempts  to  restrict  its  power  over  the  navigable  waters 
within  its  limits,  is  void  and  of  no  effect.  But  admitting  the  prem- 
ises, the  conclusion  does  not  follow.    Although  the  grant  of  po^er  to 
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cougresa  to  admit  new  states  into  this  Union  (U.  S.  Const,  art.  4, 
§  3)  is  unqualified,  yet  it  is  well  esttiblished  by  the  supreme  court 
that  congress  cannot  admit  a  state  upon  any  other  than  an  equal 
footing  with  the  other  states  therein,  and  therefore  cannot,  as  a  oonsid> 
eration  of  snch  admission,  make  any  valid  compact  or  enactment 
which  shall  deny  to  such  state  within  iits  limits  the  municipal  powers 
common  to  the  others.  Pollard  v.  Hag  an,  3  How.  233 ;  Permoli  v.  New 
Orleans,  Id.  609;  Strader  t.  Graham,  1Q  How.  92.  The  act  of  1859, 
admitting  Oregon  into  the  Union,  contains  (section  4)  four  proposi- 
tions to  the  people  of  Oregon  concerning  the  public  lands  therein, 
which,  in  consideration  of  a  valuable  (^ant  of  public  land,  they  ac- 
cepted by  an  act  of  the  legislature  of  June  3,  1859.  Or.  Laws,  101. 
But  the  admission  of  the  state  was  not  conditioned  upon  the  accept- 
ance  of  these  propositions,. and  in  fact  {)receded  it.  Nor  did  the  state, 
in  accepting  it,  undertake  to  relinquisii  any  power  or  right  that  be- 
longed  to  it,  as  a  state  of  the  Union,  unless  it  is  the  right  to  tax  "non- 
resident proprietors"  higher  than  "residents."  Therefore,  this  por- 
tion of  the  act  is  valid,  without  reference  to  such  acceptance,  as  a 
congressional  enactment  respecting  the  disposition  of  the  public  lands 
in  Oregon.     U.  S.  Const,  art.  4,  §  3;  PoUard  v  Hagan,  3  How.  224. 

Bat  the  clause  in  section  2  of  the  actt  of  1859,  declariag  the  navi- 
gable waters  in  Oregon  to  be  "common  highways,"  is  no  part  of  these 
propositions,  and  does  not  even  purport  to  derive  its  force  or  vital- 
ity from  this  or  any  compact,  but  solely  from  the  fact  that  it  is  an 
act  of  congress,  duly  passed  by  it  in  ptirsuance  of  its  power  to  regu- 
late commerce.  The  admission  of  the  state  and  the  enactment  of  the 
regulation  are  simply  coincident  in  poiiat  of  time.  The  one  was  ad- 
mitted unconditionally  and  the  other  enacted  absolutely;  and  the 
regolation  might  have  been  enacted  on  the  day  before  or  the  day  after 
the  admission,  or  at  any  time  since  as  well  as  then.  But  even  if  it 
had  been  made  a  condition  of  the  admission  of  the  state  into  the 
Union  that  the  people  thereof  should  consent  to  this  regulation,  it 
would  nevertheless  be  valid,  as  an  act  of  congress,  because  that  body 
bad  the  power  to  pass  it  without  their  consent.  Their  consent  would 
add  nothing  to  its  force  or  validity.  In  the  leading  case  on  this 
subject  of  Pollard  v.  Hagan,  supra,  th{)  court  say  (page  229)  of  the 
following  declaration  contained  in  the  compact  entered  into  between 
the  United  States  and  Alabama,  upon  i!;he  admission  of  the  latter  into 
the  Union,  "that  all  navigable  waters  within  the  said  state  shall  for- 
ever remain  public  highways,  free  to  the  citizens  of  said  state  and 
the  United  States,  without  any  tax,  duty,  impost,  or  toll  therefor,  im- 
posed by  the  said  state,"  (3  St.  492,)  that  it  was  nothing  more  tlian 
a  regulation  of  commerce,  and,  as  such,  a  valid  and  binding  act  of 
congress,  without  reference  to  the  supposed  compact  or  the  consent 
of  the  people  of  Alabama. 

(4)  That  the  provision  in  section  2  of  the  act  of  1859 — "all  the 
navigable  waters  of  said  state  [Oregon]  shall  be  common  highways 
v.l9,no.6— 33 
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anil  forever  free,  as  well  to  the  inhabitants  of  said  state  as  to  all 
other  citizens  of  the  United  States,  without  any  tax,  daty,  impost, 
or  toll  therefor" — was  not  intended,  and  should  not  be  constraed  as 
a  restriction  or  limitation  on  the  power  of  the  state  to  impede  and 
obstruct  the  navigation  of  the  Wallamet  river  at  its  pleasure,  but 
only  on  its  power  to  impose  ti  toll  upon  any  citizen  of  the  United 
States  on  account  of  such  navigation.  This  clause  had  its  origin  in 
the  fourth  of  the  articles  of  compact  of  the  ordinance  of  1787,  for  the 
government  of  the  Northwest  territory,  in  which  it  was  provided  that 
"the  navigable  waters  leading  into  the  Mississippi  and  the  8t.  Law- 
rence, and  the  carrying  plaoeu  between  the  same,  shall  be  common 
highways  and  forever  free,  as  well  to  the  inhabitants  of  said  territory 
as  to  the  citizens  of  the  United  States,  and  those  of  any  other  states 
that  may  be  admitted  into  tho  confederacy,  without  any  tax,  impost 
or  duty  therefor;"  and  has  been  fipplied  to  the  states  admitted  to  the 
Union  since  the  formation  of  the  constitution,  and  formed  out  of  ter- 
ritory other  than  that  included  in  the  ordinance,  it  being  generally 
supposed,  until  a  comparatively  late  day,  that  these  articles  of  com- 
pact, and  particularly  the  clause  in  question,  continued  in  force  in 
the  states  formed  out  of  such  territory,  except  so  far  as  altered  by 
"common  consent."  Strader  v.  Graham,  10  How.  97,  McLE:iH  and 
Caton,  JJ.  ;  Palmer  v.  Com'rs  Cvyahoga  Co.  3  McLean,  226 ;  Colum- 
hut  Int.  Co.  v.  Curtenitts,  C  McLean,  209.  It  is  admitted  that  the 
provision  does  prohibit  this  state  from  imposing  any  tax  or  toll  on 
any  citizen  of  the  United  States  on  account  of  the  navigation  of  the 
river.  But  the  authority  of  the  national  government  to  restrain  the 
state  in  this  particular  is  no  clearer  than  it  is  to  prevent  the  state 
from  authorizing  or  causing  obstructions  to  the  navigation  of  the 
river  that  may  as  effectually  deprive  the  citizen  of  the  United  States 
of  its  use  as  a  highway  as  any  tax  or  toll  could. 

Counsel  for  the  plaintiff  herein  contend  that  the  words  "common 
highways  forever  free, "  taken  in  connection  with  the  rest  of  the  sen- 
tence, show  that  the  paramount  purpose  of  this  legislation  "was  to 
prevent  any  discrimination  be(;ween  the  citizens  of  the  United  States," 
in  the  imposition  of  tolls  on  account  of  the  navigation  of  the  river. 
But  there  is  no  ground  for  this  construction,  for  plainly  the  clause  does 
not  rest  with  the  prohibition  of  discrimination  in  the  imposition  of 
such  tolls,  but  goes  further,  and  prohibits  th'em  altogether,  as  well  in 
the  case  of  the  citizens  of  the  etate  as  of  the  United  States.  Bat  the 
clause  contains  two  distinct  provisions — the  one  an  absolute  prohibi- 
tion against  the  imposition  of  tolls  for  the  navigation  of  the  river,  and 
the  other  a  declaration  that  the  river  shall  remain  a  "common  high- 
way" for  the  use  of  all  the  citizens  of  the  United  States.  The  two 
things  are  separate  and  distinct,  and  one  is  not  to  be  considered  the 
mere  adjunct  or  amplification  of  the  other,  because  it  is  found  in  the 
same  sentence.  The  maxim,  noscitur  a  $oeiig,  does  not  apply.  And 
if  either  provision  can  be  considered  as  subordinate  to  the  other,  it  is 
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the  one  against  tolls.  A  highway  is  a  public  way  upon  which  all  per- 
sons have  a  right  to  pass;  and  a  public  river  is  such  a  way,  since  it 
is  open  to  all  the  king's  subjects.  Sap.  &  Law,  Law  Diet.,  "High- 
way;" 2  Smith,  Lead.  Gas.  175. 

A  declaration  or  act  of  the  congress  of  the  United  States  that  a 
navigable  water  thereof  shall  be  a  "coinmon  highway,"  imports,  exvi 
termini,  that  such  water  shall  not  be  closed  up  or  obstructed  by  dams, 
booms,  bridges,  or  otherwise,  so  as  to  materially  impede  or  hinder  the 
navigation  of  the  same.  And  being  a  highway,  no  toll  can  be  charged 
for  travel  thereon,  except  by  consent  of  the  sovereign  power  which  de- 
clared and  made  it  such,— the  congress  of  the  United  States,— and  they 
have  been  forbidden  it  to  be  done.  The  plain  purport  and  effect  of 
the  statute  is  this:  (1)  The  Wallamet  river  is  declared  and  made  a 
"common  highway"  for  the  use  of  all  the  citizens  of  the  United  States; 
and  (2)  it  shall  be  a  "free"  highway,  upon  which  no  toll,  tax,  or  im- 
post shall  be  charged.  Being  a  "common"  highway,  it  is  open  to  all 
citizens ;  and  being  also  "free,"  it  is  open  to  them  without  toll  or  tax. 
From  these  premises,  the  conclusion  follows  that  any  obstruction  to 
the  navigation  of  this  river,  which  materially  impairs  its  use  as  a 
"common  highway,"  is  contrary  to  the  act  of  congress,  and  therefore 
illegal,  whether  authorized  by  the  legislature  of  the  state  or  not.  It 
also  follows  that  a  case  involving  the  question  whether  any  bridge  or 
other  structure  is  such  an  obstruction,  is  a  ease  arising  under  a  law 
of  the  United  States,  and  therefore  within  the  jurisdiction  of  this 
court.  Act  of  1875,  (18  St.  470.)  The  court  then  had  jurisdiction 
to  hear  and  decide  the  question  whether  this  bridge  is  or  would  be 
such  an  obstruction  to  the  use  of  this  highway  as  is  forbidden  by  the 
act  of  congress.  Whether  it  properly  decided  the  question  or  not  is 
a  matter  depending  upon  the  circumstances  of  the  case  as  disclosed 
by  the  evidence,  and  cannot  be  considered  in  this  proceeding.  The 
way  to  determine  that  is  by  an  appeal  from  the  final  decree  in  the 
original  case  to  the  supreme  court,  where  the  whole  question  can  be 
considered  on  its  merits.  And  in  this  connection  it  should  be  remem- 
bered that  the  court  did  not  decide  that  the  act  of  1859  prohibited  the 
erection  of  any  bridge  across  the  Wallamet.  It  prohibits^  of  course, 
the  erection  of  a  low,  solid  bridge,  for  that  would  be  an  impassable 
barrier — a  complete  closings!  the  highway.  And  it  is  equally  cer- 
tain that  it  does  not  prohibit  the  erection  of  a  high,  suspension  bridge 
under  which  vessels  navigating  the  river  might  pass  without  hinderance 
or  delay.  Neither  does  it  prohibit  a  low  bridge,  properly  constructed 
«rith  a  good  and  sufficient  draw,  through  which  vessels  may  pass 
without  unnecessary  danger  or  delay — the  commerce,  size,  and  con- 
dition of  the  river,  as  well  as  the  state  of  the  art  of  such  bridge  build- 
ing being  taken  into  consideration.  It  is  well  known  that  all  high- 
ways, whether  of  land  or  water,  are  subject  to  be  crossed  by  other 
highways.  The  commerce  of  the  country  cannot  be  conducted  on 
parallel  lines.    But  where  and  in  what  manner  such  croBsiug  shall 
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be  made  or  allowed  depends  largely  upon  the  particular  oiroomsianoes 
of  each  case.     Hatch  v.  Wallamet  I.  B.  Co.,  aupra. 

But  the  court  found  upon  the  evidence  that,  all  the  circamstances 
considered,  the  draw  of  the  proposed  bridge  was  altogether  inade- 
quate;  that  it  ought  to  be  at  least  150  feet  wide  on  either  side  of  the 
pivot  pier,  as  provided  in  the  'act  of  congress  of  June  23,  1874,  (18 
St.  281,)  authorizing  the  Oregon  &  California  Railway  Company  to 
bridge  the  river  at  this  place;  and  therefore  it  was  a  material  as  well 
as  needless  obstruction  to  the  navigation  of  the  river,  causing  dan> 
ger  and  delay  to  the  passage  of  vessels  thereon.  Neither  did  the 
court  hold  that  such  a  bridge  was  even  authorized  by  the  act  of  the 
legislature  of  October  18,  1878.  That  act  requires  not  only  that  the 
bridge  shall  have  a  draw  of  not  less  than  100  feet  in  width,  but  that 
it  shall  be  "so  constructed  and  maintained  as  not  to  injuriously  im- 
pede and  obstruct  the  free  navigation  of  said  river,  but  so  as  to  allow 
the  easy  and  reasonable  passage  of  said  vessels  through  said  bridge. 

Upon  this  point  the  conclusion  of  the  court  was  that  the  legisla- 
lature  did  not  intend  to  declare  that  a  draw  of  only  100  feet  in  width 
is  sufficient,  or  to  authorize  the  construction  of  a  bridge  otherwise 
than  with  a  draw  sufficient  for  the  easy  and  safe  passage  of  vessels, 
whether  that  must  be  one  or  two  hundred  feet  in  width,  but  that  if  it 
did,  the  act  was  invalid,  because  contrary  to  the  act  of  congress, 
which  on  this  point  is  the  supreme  law  of  the  land.  Hatch  v.  Wallamet 
I.  B.  Co.,  supra.. 

And  in  this  connection  the  court  is  reminded  by  counsel  for  the 
plaintifF  herein  "that  it  is  a  delicate  duty  for  a  court  to  declare  an 
act  of  the  legislature  invalid. "  Of  course,  the  court  will  not  do  so 
unless  the  conflict  between  it  and  the  act  of  congress  is  plain.  And 
for  this  reason  the  act  of  the  legislature  is  to  be  construed,  if  it  rea- 
sonably can,  so  as  to  prevent  such  conflict,  and  make  it  harmonize 
with  supreme  law.  But  really  it  is  well  to  remember,  in  a  case  like 
this,  that  the  interested  parties  who  prepare  and  procure  the  passage 
of  an  act  granting  themselves  some  special  privilege  or  franchise  like 
this  are  more  responsible  for  it  than  the  members  of  the  legislature. 
The  average  member,  having  no  special  interest  in  the  matter,  and 
knowing  lit1;le,  if  anything,  about  it,  but  seeing  that  the  act  contains 
a  plain  provision  that  the  bridge  shall  bjs  built  with  a  good  and  suffi- 
cient draw  anyhow,  with  that  understanding  gives  his  consent  to  its 
passage;  and  I  think  it  ought  to  be  so  construed  by  the  court.  Con* 
sidered  in  this,  its  true  light,  the  act  is  only  a  license  to  the  corpora- 
tion named  therein,  or  its  assigns,  to  build  a  draw-bridge  at  this  point, 
subject  to  the  act  of  congress  of  1859 ;  or,  in  other  words,  so  as  not 
needlessly  to  impede  or  obstruct  the  navigation  of  the  river,  consid- 
ered as  a  "common  highway."  Beyond  this  the  legislature  could  not 
go,  and  it  is  not  to  be  presumed  that  it  so  intended. 

The  decision  in  Escanaba  Co.  v.  Chicago,  supra,  so  much  relied  on 
by  the  plaintiff  herein,  is  not  in  conflict  with  these  views.    In  a  legal 
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point  of  view,  the  case  is  not  new,  though  it  contains  some  whole- 
some suggestions  itpon  the  application  of  the  law  to  the  facts  and  cir- 
camstances  of  that  case,  which  are  peculiar  and  altogether  different 
from  this.  A  small  bayou,  called  a  river,  with  a  current  less  than  a  mile 
an  houi,  not  a  mile  in  length  below  its  two  branches,  not  exceeding  two 
miles  in  length  each,  not  naturally  over  150  feet  in  width,  and  lying  in 
the  heart  of  a  great  city,  was  deepened  and  widened  so  as  to  serve  as 
a  canal  or  convenient  water-way,  whereon  to  move  the  lake  boats  from 
the  harbor  in  the  lake  outside,  into  which  it  drained,  to  the  docks  and 
warehouses  along  its  banks.  Over  it  there  are  a  number  of  draw- 
bridges, erected  by  public  authority,  on  which  pass  daily  great  -num- 
bers of  people,  pasticularly  in  going  to  and  returning  from  their  busi- 
ness and  employment  in  the  morning  and  evening.  Amer.  Cyolo. 
Chicago.  The  city,  by  the  authority  of  the  state,  and  with  a  view  of 
preventing  the  inconvenience  resulting  from  the  unregulated  and  con- 
flicting use  of  the  bridges  and  the  water-way,  passed  an  ordinance  re- 
quiring the  draws  to  be  closed  for  the  benefit  of  the  land  travel  for 
one  hour  in  the  morning  and  evening,  and  limiting  the  period  during 
which  a  draw  might  be  kept  open  for  the  passage  of  vessels  to  10 
minutes  at  any  one  time.  The  suit  did  not  involve  the  right  to  build 
the  bridges,  nor  the  sufficiency  of  the  draws.  The  right  of  the  city 
on  both  these  points  was  taken  for  granted,  and  the  only  question 
made  and  decided  was  whether,  under  the  circumstances,  this  was  a 
reasonable  regulation,  one  that  did  not  needlessly  obstruct  the  use  of 
the  water-way,  and  the  court,  if  I  may  be  allowed  to  say  so,  very  prop- 
erly and  wisely  held  that  it  was.  The  case  was  brought  in  the  cir- 
cuit court  of  the  United  States  upon  the  assumption  that  the  provision 
of  the  fourth  article  of  compact  of  the  ordinance  of  1787,  whereby  the 
navigable  waters  of  the  Northwest  territory  were  declared  "common 
highways"  was  still  in  force  in  Illinois,  and  therefore  the  reasonable- 
ness of  the  city  ordinance,  when  judged  by  this  United  States  law, 
was  a  federal  question,  and  the  national  courts  had  jurisdiction  of 
the  ease,  and  the  decision  was  actually  made  upon  this  hypothesis. 
But  the  learned  justice  who  delivered  the  opinion  of  the  court  went 
farther,  and  said  that  by  the  admission  of  Illinois  into  the  Union  "on 
an  equal  footing  with  the  original  states  in  all  respects  whatever, "  the 
ordinance  ceased  to  have  any  effect  within  her  limits,  and  therefore 
there  was  no  law  of  the  United  States  regulating  the  use  of  the  nav- 
igable waters  of  the  United  States  within  the  state  of  Illinois,  and 
therefore  the  latter  was  the  judge  of  what  was  reasonable  in  the  prem- 
ises. 

The  cases  cited  in  support  of  this  latter  conclusion  are  Pollard  v. 
Hagan,  3  How.  212;  Permoli  v.  New  Orleans,  Id.  589;  and  Strader  v. 
Graham,  10  How.  82.  By  the  first  one,-  as  we  have  seen,  it  was 
simply  held  that  congress  cannot,  by  any  compact  or  condition  made 
with  or  laid  upon  a  state  on  her  admission  into  the  Union,  restrain 
or  limit  her  municipal  power  as  such  state,  but  that,  if  the  subject  of 
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the  compact  or  condition  is  \ntbin  the  power  of  congress  to  enact  or 
regulate,  without  the  consent  of  the  state, — as  to  declare  that  the 
navigable  waters  therein  shall  be  "oommon  highways, " — it  is  good  as 
a  law.  In  Pernwli't  Case  the  conrt  only  held  that  so  much  of  the 
articles  of  compact  as  secured  religious  freedom  to  the  inhabitants 
of  the  territory  of  Orleans — the  same  having  been  specially  extended 
there  by  congress — ceased  to  have  any  force  or  efifebt  therein  upon 
the  admission  of  the  territory  into  the  Union  as  the  state  of  Louisi- 
ana, because  the  subject  of  religions  freedom  in  a  state  was  beyond 
the  power  of  congress,  and  exclusively  within  that  of  the  state.  In 
Strader'a  Case  it  was  decided  on  a  writ  of  error  to  the  supreme  court 
of  Kentucky  that  the  condition  of  a  negro  held  as  a  slave  in  that 
state,  and  who  had  been  allowed  to  visit  Ohio,  but  afterwards  re- 
turned, was,  after  such  return  and  in  said  state,  a  question  arising 
solely  under  the  laws  of  Kentucky,  and  therefore  not  within  the  juris- 
diction of  the  supreme  court.  But,  in  delivering  the  opinion  of  the 
court,  Mr.  Chief  Justice  Taney,  referring  to  some  sort  of  claim  that 
hud  been  made  in  the  argument  that  the  provision  in  the  articles  of 
compact  of  the  ordinance  of  1787,  prohibiting  slavery  in  the  North- 
west territory,  of  which  Ohio  was  a  part,  had  some  bearing  on  the 
question  of  the  status  of  the  negro,  denied  that  it  could  have  any 
effect  outside  of  such  territory ;  and  then  took  occasion  further  to  say 
that  the  ordinance  was  do  longer  in  force,  even  in  Ohio,  where  it  had 
been  superseded  by  the  organization  and  admission  of  the  territory 
into  the  Union  as  a  state,  and  added  that  it  had  been  so  decided  in 
the  cases  of  Permoli  v.  New  Orleans  and  Pollard  v.  Hagan,  supra. 
But  this  statement,  though  true  generally,  and  in  the  light  in  which 
the  chief  justice  was  considering  the  articles — that  is,  so  far  as  they 
trenched  upon  the  municipal  power  of  the  state,  or  were  inconsistent 
with  its  control  over  its  domestic  affairs, — was  not  otherwise  accu- 
rate or  correct.  And  for  this  reason  both  Justices  McLean  and 
Catron,  while  assenting  to  the  decision  that  the  ordinance  had  no 
application  to  the  case,  in  any  view  of  the  matter,  and  that  the  court 
bad  no  jurisdiction  to  review  the  judgment  of  the  Kentucky  court, 
protested  against  this  dictum,  of  the  chief  justice,  the  latter  putting 
his  dissent  especially  on  the  navigation  clause  of  the  fourth  article 
of  the  compact,  and  saying : 

"For  thirty  years,  the  stale  courts  within  the  territory  ceded  by  Virginia 
have  lield  this  part  of  the  fourtli  article  to  be  in  force  and  binding  on  them 
respectively;  and  I  feel  unwilling  to  disturb  this  wholesome  course  of  de- 
cision, which  is  so  conservative  of  the  rights  of  others,  in  a  case  where  the 
fourth  article  is  nowise  involved,  and  when  our  opinion  might  be  disre- 
garded by  the  state  courts  as  obiter  and  a  dictum  uncalled  for. " 

And  as  we  have  seen,  the  only  question  decided  in  Permoli'g  Case 
was  that  the  clause  in  the  compact  securing  religious  freedom  to  the 
inhabitants  of  the  territory  was  necessarily  superseded  upon  its  admis- 
sion into  the  Union  as  a  state,  while  it  is  admitted  that  the  principle 
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of  this  ruling  woald  include  all  similar  provisions  in  the  oompaot. 
In  Pollard  t.  Hagan,  while  it  was  held  that  a  state  could  not  he  ham- 
pered or  bound,  in  its  admission  into  the  Union,  with  conditions  or 
compacts  that  would  limit  or  restrain  its  municipal  power  and  right, 
as  compared  with  the  other  states  therein,  it  was  distinctly  decided 
that  the  clause  in  the  ordinance,  as  applied  to  Alabama  by  the  act  of 
congress  of  March  2, 1819,  (3  St.  489,)  authorizing  the  people  of  that 
territory  to  form  a  constitution,  declaring  the  navigable  waters  of  the 
future  state  "common  highways,"  was  not  such  a  condition,  but  a 
valid  law  which  congress  had  the  power  to  enact,  whether  the  waters 
were  within  a  state  or  territory. 

I,  therefore,  respectfully  submit  that  the  clause  in  the  fourth  article 
of  the  compact  in  the  ordinance  of  1787,  relating  to  the  naviga- 
ble waters  in  the  Northwest  territory,  having  been  enacted  by  con- 
gress, (1  St.  50,)  was  a  valid  commercial  regulation  as  to  the  navi- 
gable waters  in  said  territory  or  the  states  afterwards  formed  therein 
until  repealed  by  it,  and  therefore  it  is  still  in  force  in  Illinois.  But 
be  this  as  it  may,  the  decision  does  not  touch  the  question  of  the 
validity  or  force  and  effect  of  the  act  of  1859.  For  on  what  possible 
ground  can  it  be  claimed  that  the  admission  of  Oregon  into  the  Union 
set  aside  or  superseded  an  otherwise  valid  clause  in  the  very  act  of 
admission,  declaring  the  navigable  waters  of  the  future  state  "com- 
mon highways  ?"  ' 

This  case,  having  been  heard  before  the  circuit  judge,  and  the  de- 
cree under  review  having  been  made  by  him,  I  thought  I  ought  not  to 
decide  the  matter  without  consulting  lum.  Accordingly,  I  submitted 
this  opinion  to  Judge  Sawyeb,  with  copies  of  the  briefs  of  counsel,  and 
be  has  authorized  me  to  say  that  he  concurs  in  it. 

There  being,  then,  no  error  in  the  original  decree,  as  it  appears  to 
this  court,  the  demurrer  to  the  bill  of  review  must  be  suataiued,  and 
the  bill  dismissed,  and  it  is  so  ordered. 

• 


DUHDBB    MOBTOAOE,  TbCST    INVESTMENT   Co.  V.   SoHOOL-DlBT.  No.  1, 

Multnomah  Co.,  and  others. 
(Cireuit  Cmrt,  D.  Oreijon,    March  6, 1884.) 

1.  Mut-TcncTcrrT  of  Snrrs. 

Equity  has  jarisdiction  to  enjoin  the  collection  of  a  tax  levied  nnder  an  in- 
valid law,  when  necessary  to  prevent  a  multiplicity  of  suits. 

2.  State  Statute  Involvtoo  Federal  Qoestion. 

In  construing  or  determining  the  validity  of  a  state  statute  involving  a  fed- 
eral question,  the  national  courts  are  not*bound  by  tlie  decision  of  the  state 
court.   . 

3.  Ikpaibino  the  Odwoation  of  a  Contkact. 

At  the  date  of  the  eiecntion  of  a  note  and  mortgage,  the  law  of  the  state  re- 
quired the  mortgaged  premises  to  be  assessed  at  tlieir  full  cash  value  for  taxa- 
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tion,  and  afterwards  an  act  was  passed  requiring  the  note  and  mortgage  to  be 
assessed  at  its  par  value  for  taxation,  and  exempting  ao  mucJi  of  the  land  from 
taxation ;  held  that  the  latter  act  did  not  impair  the  obligation  of  the  contract 
between  the  creditor  and  the  debtor.  ' 

4.  State  Power  of  Taxation. 

The  state  has  power,  so  long  as  it  does  not  trench  upon  the  constitution  of 
the  United  States,  to  tax  all  persons,  property,  and  business  withiri  its  jurisdic- 
tion or  reach ;  and  whether  any  person,  property,  or  business  is  so  within  its 
jurisdiction  is  not  a  federal  question,  and  must  be  determined  by  the  state  for 
itself. 

6.  (Jnifouu  and  Equal  Taxation. 

An  act  of  the  legislatuie,  providing  for  the  taxation  of  mortgages  as  land, 
which,  in  effect,  exempts  all  such  mortgages  from  such  taxation  upon  land  in 
more  than  one  county,  violates  section  1  of  article  9  of  the  constitution  of  the 
state,  which  requires  that  taxation  shall  be  uniform,  and  imposed  according 
to  its  value,  upon  "all  property"  not  specially  exempted  therefrom,  and  is 
therefore  void  and  of  no  effect ;  and,  semble,  that  such  act  is  also  a  "  special " 
one  for  "  the  assessment  and  collection  of  taxes,"  and  therefore  in  violatiua  of 
subdivision  10  of  section  2.3  of  article  4  of  tU:  constitution  of  the  state. 

6.  Due  Phocebs  of  Law. 

The  enforcement  by  the  slate  of  a  tax  levied  under  a  void  law  is  a  depriva- 
tion of  property  without  due  process  of  law,  contrary  to  section  1  of  the  four- 
teenth amendment  to  the  constitution  of  the  United  states. 

Suit  to  Enjoin  the  Collection  of  a  Tax. 

William  H.  Effinger,  Charles  B.  BeUinger,  and  W,  D.  Fenton,  for 
plaiiitifif. 

William  B.  Gilbert,  H.  Hurley,  and  Walter  W.  Thayer,  for  defend- 
ants. 

Deadt,  J.  This  is  an  application  for  a  provisional  injunction  on 
the  bill  filed  herein,  on  December  31,  1888,  to  restrain  the  defend- 
ants hereinafter  named,  and  others,  from  selling  and  disposing  of  sun- 
dry notes  and  mortgages  belonging  to  the  plaintiff,  for  the  non-pay- 
ment of  taxes  levied  thereon,  in  the  district  and  counties  where  the 
mortgaged  premises  are  situate,  under  the  provisions  and  by  the  au- 
thority of  the  act  of  the  legislature  of  Oregon,  entitled  "An  act  to 
define  the  terms  '  land '  and  '  real  property '  for  the  purposes  of  taxa- 
tion, and  to  provide  when  thfe  same  shall  be  assessed  and  taxed,"  etc., 
approved  October  26, 1882.  The  defendants — ^the  school  district  No. 
1,  and  George  C.  Sears,  the  sheriff  of  Multnomah  county — were  duly 
served  with  a  subpoena  to  answer,  and  an  order  to  show  cause  why 
the  provisional  injunction  should  not  issue;  and  the  defendant  E.  B. 
CoUard,  the  sheriff  of  Yamhill  county,  appeared  and  showed  cause 
against  the  application,  without  service.  None  of  the  other  defend- 
ants were  served  with  the  subpoena  or  order,  or  appeared. 

From  the  bill  it  may  be  gathered  that  the  plaintiff  is  a  foreign  cor- 
poration, duly  incorporated  under  the  laws  of  Great  Britain,  with  its 
"principal  office  at  the  burg  of  Dundee,  Scotland,"  That  for  some 
years  it  has  been  and  now  is  carrying  on  in  this  state,  and  by  the 
permission  thereof,  the  business  of  loaning  money  upon  promissory 
notes  secured  by  mortgage  or  real  property  therein,  and  payable  in  a 
certain  period  of  years,  with  lawful  interest,  at  Dundee, — each  of  such 
notes  containing,  in  addition  to  the  ordinary  promise  to  pay,  these 
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words :  "This  note  is  given  on  an  actual  loan  secured  by  a  mortgage, 
by  the  terms  and  conditions  of  which  this  note  is  to  be  governed." 
That  the  money  thus  loaned  is  obtained  from  residents  of  Great  Britain 
"on  bonds  or  mortgage  debentures"  that  entitle  the  holders  thereof  to 
be  paid  out  of  the  assets  of  the  plaintiff,  including  these  notes  and 
mortgages.  That  the  plaintiff,  as  the  successor  and  assignee  of  sundry 
similar  corporations  heretofore  organized  in  Dundee,  and  engaged  in 
the  like  business  in  Oregon,  is  the  "owner  and  holder"  of  certain  notes 
and  mortgages  made  and  executed  to  said  corporations  for  money 
loaned  in  Oregon,  and  is  also  the  "owner  and  holder"  of  certain  other 
notes  and  mortgages  made  and  executed  to  itself  for  money  loaned 
therein,  amounting  in  the  aggregate  to  two  and  a  half  millions  of 
dollars;  upon  all  of  which  said  "bond  and  debenture  holders"  have  a 
lien  for  the  money  advanced  by  them  to  the  plaintiff  and  its  said  as- 
signors. That  the  said  loans  were  all  made  before  October  26, 1882, 
except  one  in  Marion  county  for  the  sum  of  $19,000,  and  that  they 
will  become  due  and  payable  at  periods  varying  from  one  to  five  years 
hence.  That  the  notes  and  mortgages  aforesaid  were  made  and  ex- 
ecuted within  this  state,  and  afterwards  transmitted  to  the  "home, 
office,  Dundee,"  where  they  are  kept  until  the  borrower  desires  to  pay 
the  same,  when  they  are  returned  here  for  that  purpose.  That  the  de- 
fendants, the  school  districts  No.  1  and  No.  18,  and  the  several  coun- 
ties of  which  the  other  defendants  are  the  sheriffs,  respectively,  have 
assessed  said  notes  and  mortgages,  under  the  act  of  1882,  aforesaid, 
for  taxation,  within  the  respective  districts  and  counties,  so  far  as  the 
mortgaged  premises  are  therein  situate — said  district  No.  1  having 
assessed  the  same  within  its  limits  at  $165,510,  and  levied  a  tax 
thereon  of  $827.55;  the  county  of  Multnomah  at  $209,600,  and  levied 

a  tax  thereon  of  $3,269.76;  and  the  county  of  Yamhill  at  $ , 

and  levied  a  tax  thereon  of  $834.46.  And  said  defendants  have  de- 
manded payment  of  the  same,  and  are  about  "to  coerce  the  payment" 
thereof,  by  the  sale  of  the  notes  and  mortgages  so  assessed.  And  that 
said  assessment  and  levy  are  unlawful,  because  the  act  under  which 
they  were  made,  and  the  defendants  are  proceeding,  is  void  and  of 
no  effect,  for  the  reason  that  it  is  contrary  to  the  constitution  of  the 
United  States,  and  the  state;  and  that  such  debts  and  mortgages  are 
beyond  the  jurisdiction  of  the  state. 

From  the  affidavit  of  the  defendant  George  G.  Scars,  filed  at  the 
bearing, it  appears  that  "several"  of  the  notes  and  mortgages  assigned 
to  the  plaintiff  and  assessed  for  taxation  in  sohool-diBtrict  No.  1  and 
the  coonty.  of  Multnomah  "were  made  to  William  Reid,  manager," 
and  payable  in  the  state  of  Oregon;  that  the  corporations  of  whose 
notes  and  mortgages  the  plaintiff  has  become  the  owner  by  assign- 
ment, as  aforesaid,  during  all  the  time  they  did  business  in  Ore-. 
gon  had  a  managing  agent  residing  herein,  and  duly  appointed 
under  the  laws  of  Oregon,  concerning  foreign  corporations  doing 
business  here,  (Or.  Laws,  p.  617,  §§  7,  8;)  and  the  plaintiff,  during 
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the  period  it  has  done  basiness  here,  has  had  a  like  agent  in  the 
state,  whose  business,  in  either  case,  it  was  and  is  to  receive  appli- 
cations for  loans  and  make  the  same;  that  in  the  cou^e  of  such 
business  such  agents  have  retained  in  this  state  all  money  received 
on  said  loans,  whether  of  principal  or  interest,  and  reloaned  the 
,8ame  herein;  and  that  a  "large  proportion"  of  the  mortgages,  upon 
which  the  collection  of  the  tax  is  by  this  suit  sought  to  be  enjoined, 
were  made  to  secure  loans  of  money  so  received  and  reloaned  within 
this  state. 

The  act  of  1882  provides  that  a  mortgage,, "whereby  land  or  real 
property;  situate  in  no  more  than  one  county  of  this  state,  is  made 
security  for  the  payment  of  a  debt,  together  with  such  debt,  shall,  for 
the  purpose  of  assessment  and  taxation,  be  deemed  and  treated  as 
land  or  real  property,"  (section  1,)  and  "shall  be  assessed  and  taxed 
to  the  owner  of  such  security  and  debt  in  the  county,  city,  or  district 
in  which  the  land  or  real  property  affected  by  such  security  is  sit- 
uated;"  and  "the  taxes  so  assessed  and  levied  on  such  security  and 
debt  shall  be  a  lien  thereon,  and  the  debt,  together  with  the  security, 
may  be  sold  for  the  payment  of  any  taxes  due  thereon,  in  the  same 
manner  and  with  like  effect  that  real  property  or  land  is  sold  for 
the  payment  of  taxes."  Section  2.  The  owner  of  such  mortgage, 
"for  the  purpose  of  assessment  and  taxation"  shall  "be  deemed  to  be 
the  person  to  whom  the  security  was  given  in  the  first  instance,"  nn- 
less  the  contrary  appears  on  the  record  thereof;  and  "all  assignments 
and  transfers  of  a  debt"  so  secured  shall,  for  the  purposes  aforesaid, 
"be  null  and  void,"  unless  the  same  "is  made  in  writing  upon  the 
margin  of  the  record  of  the  security;"  and  all  mortgages  "hereafter 
executed,  whereby  land  situated  in  more  than  one  county  in  this  state 
is  made  security  for  the  payment  of  a  debt,  shall  be  void."  Section 
3.  For  the  purposes  aforesaid,  no  payment  on  any  debt  so  secured 
shall  hereafter  be  considered  by  the  assessor  unless  indorsed  "on  the 
margin  of  the  record  of  such  security;"  and  "the  assessor  shall  assess 
such  debt  and  security  for  the  full  amount  of  such  debt  that  appears 
from  the  record  of  such  security  to  be  owing,"  unless  in  his  judgment 
the  property  by  which  such  debt  is  secured  is  not  worth  that  amount, 
in  which  case  he  shall  assess  the  same  "at  their  real  cash  value." 
Section  4.  A  debt  so  secured  on  "property  situated  in  no  more  than 
one  county  in  this  state,  shall,  for  the  purposes  of  taxation,"  be  con- 
sidered "as  indebtedness  within  this  state,"  and  the  person  owing  the 
same  may  deduct  the  amount  from  his  assessment  as  such  indebted- 
ness." Section  8.  No  "writing  which  is  the  evidence  of  a  debt," 
wholly  or  partly  so  assessed,  "shall  be  taxed  for  any  purpose  in  this 
state,"  but  such  debt  and  "the  instrument  by  which  it  is  secured, 
shall,  for  the  purpose  of  assessment  and  taxation,"  be  deemed  real 
property,  and  "together  be  assessed  and  taxed"  as  therein  provided. 
Section  10. 
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Sections  5,  6,  and  7  of  the  act  relate  to  the  duties  of  the  coanty 
elerk  iu  famishing  the  assessor  with  a  statement  of  the  unsatisfied 
mortgages  on  record  in  his  office,  and  recording  the  assignments 
of  such  mortgages  and  of  all  payments  thereon. 

The  real  purpose  and  intent  of  this  act  is  not  far  to  seek  or  hard  to 
find.  And,  first,  it  is  not,  as  snggested  in  the  brief  of  counsel  for  the 
defendants,  to  tax  the  mortgagee's  interest  in  the  land  to  the  mort- 
gagee and  the  remainder  to  the  mortgagor.  But  the  purpose  is  to 
tax  the  "debt"  of  the  mortgagee  and  "the  instrument  by  which  it  is 
secured,"  and  by  deducting  the  amount  thereof  from  the  value  of  the 
land  so  far  exempt  it  from  taxation.  .  In  other  words,  it  is  a  scheme 
to  tax  the  debt  of  the  mortgagee,  and  so  far  exempt  the  land  of  the 
mortgagor;  and  not  only  this,  bat  to  tax  the  debt,  not  at  the  resi- 
dence of  the  creditor,  bot  the  debtor,  in  the  county  or  district  where 
the  mortgaged  premises  are  situate.  The  debt  and  mortgage  are  not 
the  land,  and  not-even  a  legislative  act  can  make  them  so;  bat  they 
are  to  be  deemed  and  considered  such,  as  a  matter  of  convenience, 
for  the  purpose  of  assessment  and  taxation,  and  the  collection  of  the 
tax. 

For  many  years  prior  to  this  act  the  law  was  such  that  a  debt  was 
taxed,  or  supposed  to  be,  at  the  residence  of  the  creditor,  and  the 
debtor  was  allowed  to  deduct  the  amount  thereof  from  his  assess- 
ment, provided  the  debt  was  owing  in  the  state.  The  result  was  that 
the  par  value  of  the  domestic  indebtedness  of  the  country,  being  de- 
dacted  from  the  value  of  the  land,  as  appraised  for  taxation,  about 
one-third  of  its  cash  value,  the  value  of  lands  left  subject  to  taxa- 
tion was  very  much  reduced.  In  the  rural  districts,  where  the  prin- 
cipal property  is  land,  and  borrowers  are  more  numerous  than  lend- 
ers, the  assessment  rolls  grew  very  light.  The  value  of  the  land  in 
a  county,  as  appraised  for  taxation,  was  largely  swallowed  ap  in  its 
indebtedness,  while  this  was  principally  owned  without  its  limits, 
and  if  it  paid  taxes  at  all,  did  not  do  so  in  the  county  where  it  was 
ovnng  and  secured,  and  had  taken  the  place  of  the  land.  As  an  illas- 
tration,  take  the  case  of  a  farmer  in  Linn  county.  He  owns  a  farm 
worth,  in  cash,  $10,000.  He  borrows  from  some  person  or  corpora- 
tion in  Portland  $5,000,  and  gives  a  mortgage  upon  his  farm  to  secure 
the  payment  of  the  same.  The  county  assessor,  chosen  by  himself 
and  neighbors  for  that  special  porpose,  estimates  the  cash  value  of 
the  farm,  for  the  purpose  of  taxation,  at  not  exceeding  $5,000,  and, 
it  may  be,  at  only  $3,000.  From  this  false  valuation  the  farmer  is 
allowed  to  deduct  his  indebtedness  at  its  par  value,  and  thereby 
escapes  taxation.  Bat  the  county  gets  no  revenue  from  $10,000 
worth  of  land  situate  within  its  limits.  Getting  in  debt  becomes  a 
recognized  mode  of  escaping  taxation.  To  correct  this  evil  the  legis- 
lature, instead  of  retracing  the  steps  which  led  to  it,  by  taking  meas- 
ores  to  secure  obedience  to  the  law  requiring  each  "parcel  of  land" 
to  be  appraised  for  the  purpose  of  taxation  at  its  "full  cash  value," 
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(Or.  Laws,  754,  §  29,)  and  to  prevent  the  deduction  of  any  indebted- 
ness from  such  Valuation,  concluded,  in  its  wisdom,  to  go  further  in 
the  doabtful  direction  it  was  already  traveling.  'And  to  this  end  it 
passed  this  act  to  secure  the  taxation  of  the  indebtedness  dednoted 
from  the  valuation  of  the  land  in  the  county  where  the  land  lies,  so 
far,  at  least,  as  it  was  secured  thereby.  And,  to  make  this  right  of 
deduction  uniform,  it  also  allows  the  debtor  to  deduct  his  indebted- 
ness from  the  valuation  of  his  land,  if  secured  thereon,  without  ref- 
erence to  the  residence  of  the  creditor,  by  declaring  that  such  a  debt 
shall  be  deemed  an  "indebtedness  within  this  state,"  and  therefore 
taxable  in  p'iace  of  the  land,  and  in  the  county  where  the  land  is 
situate. 

Counsel  fbr  the  plaintiff  contends  that  this  assessment  and  taxa- 
tion of  its  <AOtes  and  mortgages  are  illegal  and  void  for  the  following 
reasons :  (1)  The  act  of  1882,  under  which  it  is  made,  impairs  the 
obligation  of  the  contract  between  the  plaintiff  and  its  debtors,  by 
which  thfc  latter  were  bound  to  pay  the  taxes  on  the  land  covered  by 
the  mortgage ;  (2)  the  debts  and  mortgages  of  the  plaintiff  are  in 
fact  and  in  contemplation  of  law  existing  and  owned  without  the 
limits  of  the  state,  as  its  residence  is  Dundee,  and  therefore  beyond 
the  jurisdiction  of  the  state  either  to  assess,  tax,  or  sell;  (S)  this  as- 
sessment and  taxation  are  contrary  to  the  constitution  of  the  state  of 
Oregon,  which  declares  (article  9,  §  1)  that  thd  "legislative  assembly 
shall  provide  by  law  for  uniform  and  equal  rate  of  assessment  and 
taxation,  and  shall  prescribe  such  regulations  as  shall  secure  a  just 
valuation  for  taxation  of  all  property,  both  real  and  personal,  except- 
ing such  only  for  municipal,  etc.,  purposes  as  may  be  specially  ex- 
empted by  law,"  and  therefore  void,  becanso  the  act  under  which  it 
is  made  arbitrarily  and  unjustly  discriminates  between  debts  and 
mortgages  on  land  in  no  more  than  one  county,  and  those  on  land 
on  more  than  one  county,  and  therefore  does  not  provide  for  a  "uni- 
form" assessment  of  debts  secured  by  mortgage  or  for  "a  just  valu- 
ation for  taxation  of  all  property,"  but  the  contrary;  and  (4)  that  the 
act  of  1882  being  void,  the  collection  of  the  tax  levied  under  it  would 
so  far  deprive  the  plaintiff  of  its  pixiperty  without  due  process  of  law, 
contrary  to  the  constitution  of  the  United  States.  Fourteenth  amend- 
ment, §  1. 

The  jurisdiction  of  the  court  on  the  ground  of  the  diverse  citizen- 
ship of  the  parties  is  admitted,  and  its  power  to  grant  the  relief 
sought,  on  the  ground  of  preventing  a  multiplicity  of  suits  and  irre- 
mediable injury,  is  tacitly  conceded.  In  this  respect  the  case  falls 
within  the  rule  laid  down  by  this  court  in  CotiUon  v.  Cifif  of  Portland, 
1  Deady,  494.  See,  also.  Pom.  Eq.  Jur.  §§  243-276.  '  The  validity 
of  the  act  is  questioned  in  the  bill  upon  other  grounds  than  these,  as 
that  it  unlawfully  discriminates  between  secured  and  unsoenred  debts 
evidenced  by  promissory  notes,  and  that  it  was  not  passed  (in  con- 
formity with  the  requirements  of  article  4,  §  19,  of  the  oonstitntion 
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of  the  state,  concerning  the  reading  of  bills  daring  their  passage 
throagb  the  legislatare.  '  Bat  they  were  not  pressed  on  the  argument. 

In  Mumford  y.  SewaU,  (Daily  Oregonian,  May  25,  1883,)  the  sa- 
preme  coort  of  the  state  held  that  the  act  was  duly  passed,  and  that 
the  legislatare  has  the  power  to  authorize  and  reqaire  the  taxation 
of  mortgages  on  real  property  in  Oregon,  irrespective  of  the  residence 
of  the  owner  of  the  debt  thereby  secured,  and  that  the  act  in  no  way 
impairs  the  obligation  of  the  contract  between  the  parties  thereto: 
but  whether  the  state  has  power  to  tax  such  a  debt  when  payable  to 
a  non-resident  was  not  decided.  The  national  courts  are  not  bound 
by  the  judgment  of  a  state  crourt,  sustaining  the  validity  of  a  state 
statute,  so  far  as  a  federal  question  is  involved  therein.  LouisvilU 
<t  N.  R.  Co.  V.  Palmes,  3  Bup.  Gt.  Bep.  193.  and  cases  there  cited. 
Therefore,  the  question  of  whether  the  act  of  1882  impairs  the  obliga- 
tion of  the  contract  between  the  plaintiff  and  the  maker  of  any  of 
these  notes  and  mortgages,  is  an  open  one  in  this  court. 

It  does  not  distinctly  appear  from  the  bill  how  the  alleged  obliga- 
tion of  the  mortgagor  to  pay  the  taxes  on  the  mortgaged  premises 
arose.  The  first  impression  is  that  he  directly  contracted  with  the 
mortgagee  to  do  so,  but  as  no  such  contract  is  set  out,  in  either  words 
or  substance,  the  inference  is  that  none  was  made,  and  that  the  al- 
leged liability  of  the  mortgagor  to  pay  such  taxes  was  simply  owing 
to  the  fact  that,  by  the  law  as  it  stood  when  the  loan  was  made,  the 
land  was  taxed  as  the  property  of  the  mortgagor,  and  the  mortgage 
was  exempt.  But,  in  any  case,  the  act  taxing  the  debt  and  mortgage 
of  the  plaintiff  and  exempting  a  corresponding  value  in  the  land  from 
taxation  does  not  impair  the  obligation  of  the  contract.  The  state 
is  no  party  to  this  contract;  and  its  power  of  imposing  and  collecting 
taxes  apon  persons,  property,  and  business  within  its  jurisdiction 
cannot  be  affected  or  restrained  by  it.  True,  the  laws  in  force  when 
the  mortgage  is  made,  defining  what  constitutes  a  valid  mortgage 
and  prescribing  the  remedy  for  its  enforcement,  are  to  be  regarded 
as  part  of  the  contract;  and  any  essential  change  in  these,  is  so  far 
invalid  as  impairing  the  obligation  of  the  contract.  But  a  law  im« 
posing  taxes  upon  the  subject  of  the  contract  or  the  property  affected 
by  it,  or  exempting  either  therefrom,  is  no  part  of  such  contract; 
and  is  so  far  within  the  power  of  the  state  to  alter  or  repeal  from 
time  to  time  as  the  pvblic  good  or  convenience  may  require. 

It  may  be  admitted  that  any  provision  in  the  mortgage  itself  or  in 
a  contemporary  statute,  providing  who,  as  between  the  parties  thereto, 
shall  pay  the  taxes  imposed  by  the  state  on  the  mortgaged  premises, 
or  the  debt  or  mortgage  itself  in  lieu  thereof  or  otherwise,  is  beyond 
the  power  of  the  state  to  alter  or  modify  to  the  prejudice  of  either 
party.  To  do  so  would  impair  the  obligation  of  the  contract.  But 
when  and  to  what  extent  taxes  shall  be  levied  is  a  question  for  the 
state  to  decide.  Parties  interested  in  property  liable  to  taxation 
may  contract,  as  between  themselves,  on  whom  the  burden  of  such 
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taxation  shall  ultimately  fall,  but  thej  cannot  by  snoh  means  limit 
or  control  the  power  of  the  state  in  placing  or  apportioning  this  bur- 
den  in* the  first  instance,  nor  in  enforcing  its  payment  or  collection 
accordingly. 

The  liability  of  the  mortgagor  to  pay  taxes  on  the  mortgaged  prem- 
ises at  the  time  of  the  execution  of  the  mortgage  was  t)rimarily  to  the 
state.  It  arose  out  of  a  law  of  the  state,  and  not  the  contract  with 
the  plaintiff;  and  might  thereafter  be  modified  or  discharged  by  the 
authority  of  the  same,  without  any  reference  to  the  agreement  or 
wishes  of  the  parties.  As  a  means  of  protecting  himself  against  the 
delinquency  of  the  mortgagor  in  this  respect,  the  statute  in  force 
since  1854  (Or.  Laws,  p.  770,  §  105)  expressly  provides  that  the  mort- 
gagee may  pay  any  delinquent  tax  on  the  mortgaged  premises,  and 
add  the  amount  to  his  mortgage,  and  enforce  the  collection  of  the 
same  as  a  part  thereof.  But  whether  this  provision,  or  an  express 
agreement  to  the  same  effect,  should  be  construed  to  include  taxes 
levied  under  a  subsequent  statute  on  the  debt  or  mortgage  itself,  or 
both  of  them,  in  place  of  the  land,  or  so  much  of  its  value  as  being 
within  the  equity  of  the  statute  or  contract,  is  a  judicial  question  be- 
tween the  parties  to  the  mortgage,  and  one  over  which  the  state  has 
no  legislative  control.  And  if  it  should  be  determined  in  the  nega- 
tive it  would  only  add  another  to  the  many  instances  in  which  stat- 
utes and  contracts  made  in  contemplation  of  future  events  have  not 
been  found  broad  or  full  enough  to  comprehend  and  provide  for  all 
the  changes  and  contingencies  that  may  occur  in  the  course  of  time 
in  human  affairs.  But  it  is  to  be  understood  that  the  contract  by 
wlvich  the  parties  to  a  loan  or  mortgage  may  provide  between  them- 
selves, for  the  payment  of  taxes  imposed  thereon  or  thereabout,  is 
otherwise  lawful  when  made.  Neither  is  it  material  in  this  connec- 
tion that  the  holders  of  the  mortgage  debentures  issued  by  the  plain- 
tiff in  Scotland,  and  upon  which  it  obtained  the  money  loaned  on 
these  notes  and  mortgages,  may  be  inconvenienced  or  even  injured  by 
the  enforcement  of  this  tax  in  the  mode  prescribed,  or  that  such  notes 
may  thereby  lose  their  negotiability.  The  act  is  not  responsible  for 
the  inconveniencies  which  may  result  from  dispbedience  to  it.  The 
restriction  placed  upon  the  negotiability  of  the  notes  by  the  act  is  only 
for  the  purpose  of  taxation,  aud  can  be  of  no  inconvenience  to  any 
one  except  in  a  case  of  delinquency,  and  then  the  blame  must  rest  on 
the  delinquent.  Nor  is  it  material,  if  true,  that  the  plaintiff  may  not 
be  able  to  pay  these  debenture  holders  the  rate  of  interest  on  their 
money  that  it  expected  or  agreed  to,  because  of  the  imposition  of 
this  tax.  If  the  power  of  the  state  to  levy  taxes  was  in  any  way  lim- 
ited or  restrained  by  the  fact  that  its  exercise  might  hinder  or  pre- 
vent any  one  from  performing  bis  contract  with  another,  it  would  be 
useless.  If  A.  rents  a  mill  of  B.,  and  afterwards  becomes  unable  to 
pay  the  rent  on  account  of  a  tax  which  the  state  imposes  on  his  busi- 
ness, it  cannot  be  admitted  for  a  moment  that  the  act  imposing  this 
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otherwise  valid  tax  is  void,  on  the  ground  that  it  impairs  the  obliga* 
tion  of  its  contract  to  pay  the  rent.  It  may  have  impaired  his  ability 
or  means  of  performing  his  contract,  and  so  might  a  fire  or  flood, 
bat  the  obligation  to  perform  the  contract  iroald  be  untouched  in 
either  case. 

Bat  I  suspect  the  truth  about  this  complaint  is  that,  after  the  pay- 
ment of  this  tax  in  addition  to  the  interest  due  the  debenture  holders, 
the  profits  accruing  to  the  plaintiff  are  jast  so  mach  diminished;  but 
that  may  happen  to  any  one  who  loans  money  in  a  country  where 
mortgages  are  taxable  or  liable  to  become  so.  Whether  these  notes 
and  mortgages  are  within  the  jurisdiction  of  the  state,  for  the  pur- 
pose of  taxation,  is  a  question  in  this  case,  but  not,  as  I  understand, 
a  federal  one.  There  is  no  provision  in  the  constitution  or  laws  of 
the  United  States  that  can  be  invoked  to  prevent  the  state  from  tax- 
ing any  property  on  the  ground  that  it  is  not  within  its  jarisdiction. 
The  po^er  of  a  state  to  levy  and  collect  taxes  is  not  directly  limited 
or  restrained  by  the  national  constitution,  except  in  the  case  of  duties 
on  "imports  and  exports"  and  "tonnage."  U.  S.  Const,  art.  1,  §  10. 
In  a  few  other  cases  it  is  so  restrained,  inoidantally  and  by  implica- 
tion, as  that  the  obligation  of  a  contract  shall  not  thereby  be  im- 
paired, or  that  the  powers  of  the  national  government,  or  the  agencies 
by  which  they  are  exercised,  shall  not  be  hindered  or  interfered  with. 
Railroad  Tax  Gate,  8  Sawy.  260;  [S.  C.  18  Fed.  Bep.  722.]  All 
other  limitations  upon  this  sovereign  power  must  be  found  either  in 
the  constitution  of  the  state  or  the  wisdom  and  justice  of  the  legisla- 
ture and  people.  So  long  as  a  state  does  not  intrench  on  the  con- 
stitution of  the  United  States,  it  may  tax  anything  within  its  reach, — 
anything  it  can  lay  its  hands  on,  and  subject  to  its  power.  Kirtland 
Y.  Hotchkits,  100  U.  S.  498.  It  follows  that  this  court,  in  deciding 
this  question  of  the  taxability  of  these  subjects  by  the  state,  will  be 
governed  by  the  decisions  of  the  supreme  court  of  the  state.  In  Pop- 
pleton  V.  Yamhill  Co.  8  Or.  341,  it  was  held  that  notes  and  mortgages 
are  personal  property,  and,  as  such,  subject  to  assessment  and  taxa- 
tion. In  Mumford  v.  Sewall,  supra,  as  we  have  seen,  the  court  held 
that  a  mortgage  upon  real  property  in  this  state  is  taxable  by  the 
state  without  reference  to  the  domicile  of  the  owner,  or  the  situs  of 
the  debt  or  note  secured  thereby.  And  this  conclusion  is  accepted  by 
this  court  ad  the  law  of  this  case.  Nor  do  I  wish  to  be  understood  as 
having  any  doubt  about  the  soundness  of  the  decision. 

A  mortgage  upon  real  property  in  this  state,  whether  considered 
as  a  conveyance  of  the  same,  giving  the  creditor  an  interest  in  or 
right  to  the  same,  or  merely  a  contract  giving  him  a  lien  thereon  for 
his  debt  and  the  power  to  enforce  the  payment  thereof  by  the  sale  of 
the  premises,  is  a  contract  affecting  real  property  in  the  state  and 
dependent  for  its  existence,  maintenance,  and  enforcement  upon  the 
laws  and  tribunals  thereof,  and  may  be  taxed  here  as  any  other  in- 
terest in,  right  to,  or  power  over  land.     And  the  mere  fact  that  the 
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instrument  has  been  sent  out  of  the  state  for  the  time  being,  for  the 
purpose  of  avoiding  taxation  thereon  or  otherwise,  is  immateriaL 
But  the  right  to  tax  the  mortgage  may  not  give  the  state  any  direot 
power  over  the  debt,  when  the  Ba>me  is  actually  held  without  the  lim- 
its of  the  state.  But  indirectly  it  does.  A  sale  of  the  mortgage, 
although  it  would  not  carry  with  it  the  debt,  would  separate  them, 
and  leave  tbe  latter  without  any  security.  A  purchaser  of  the  mort- 
gaged  premises  from  the  mortgagor,  who  has  or  may  purchase  the 
mortgage  when  sold  for  taxes,  would  thus  unite  in  himself  the  inter- 
est of  both  mortgagor  and  mortgagee,  and  hold  the  property  dis- 
charged from  the  debt. 

But  counsel  for  the  defendants  claim  that  these  debts  are  actually 
w'.thin  the  jurisdiction  of  the  state  for  the  purposes  of  taxation,  on 
the  ground  that  the  plaintiff  and  its  assignors  in  the  transaction  of 
their  business  here,  out  of  which  these  notes  and  mortgages  arose, 
maintained  an  agent  in  the  state  under  the  foreign  corporation  act. 
Or.  Laws,  p.  617,  §§  7,  8.  As  to  any  of  the  foreign  corporations  re- 
quired by  that  act  to  appoint  an  agent  to  represent  it  within  the 
state',  before  doing  business  here,  it  is  clear  to  my  mind  that,  as  to 
such  business,  and  for  the  purposes  of  taxation,  it  is  a  domestic  cor- 
poration, having  a  residence  within  the  state.  But  in  the  case  of 
Oregon  dt  Wash.  T.  d:  I.  Co.  v.  Rathbun,  5  Sawy.  32,  this  court  held 
that  a  foreign  corporation  engaged  in  loaning  its  own  money  in  this 
state  was  not  within  the  purview  of  the  act,  as  limited  by  its  title,  and 
therefore  not  required  to  appoint  such  {^^ent  before  doing  business 
here.  But  admitting  that  the  plaintiff  was  not  required,  while  doing 
b'usiness  in  Oregon,  to  appoint  and  keep  an  agent  here  under  the  for- 
eign corporation  act,  nevertheless  it  appears  to  be  a  fact  that  the 
business  out  of  which  these  notes  and  mortgages  arose  was  done  here 
through  an  agent,  resident  in  Oregon.  The  money  of  the  plaintiff 
was  sent  here  to  be  loaned  by  this  agent  upon  applications  made  and 
accepted  here.  And  although  the  notes  were  made  payable  to  the 
plaintiff  in  Dundee,  and  with  the  mortgages  sent  there  for  safe  keep- 
ing, they  are  and  have  been  returned  here  for  payment,  and  the  money 
received  on  them  reloaned  here.  It  is  altogether  probable  that  the 
otherwise  useless  ceremony  of  making  these  notes  payable  in  Dundee, 
and  sending  them  there  for  custody  until  their  maturity,  and  then  re- 
turning them  here  for  payment  and  collection,  is  a  mere  shift  to  avoid 
taxation  thereon  in  Oregon.  In  fact,  it  appears  that  the  money  was 
loaned  in  Oregon  and  the  noites  made  here,  with  the  understanding 
between  the  parties  that,  whatever  their  tenor,  they  should  be  paid 
and  payable  here.  If  the  plaintiff  was  actually  engaged  in  loaning 
money  in  Dundee,  and  a  resident  of  Oregon  should  go  or  send  there 
and  procure  a  loan  from  it  and  give  his  note  therefor,  the  case  would 
be  a  different  one,  although  the  note  was  secured  by  a  mortgage  on 
real  property  in  Oregon.  Bat  it  is  plain  to  be  seen  that  that  is  not 
this  case,  and  that  the  plaintiif  could  never  have  done  this  volume  of 
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bnsineas  here  in  that  way.  Therefore,  availing  itself  of  the  eomit^ 
of  the  state,  it  comes  here,  in  the  person  of  its  authorized  agent,  with 
its  money,  loans  and  reloans  it,  and  is,  so  far,  I  think,  a  resident  here 
for  the  parposes  of  taxation. 

The  maxim  so  much  relied  on  by  the  plaintiffs — that,  personal  prop- 
erty follows  the  person  of  the  owner — is  but  a  legal  fiction,  invented 
for  useful  purposes,  and  must  yield  whenever  the  purposes  of  con- 
venience or  justice  make  it  necessary  to  ascertain  the  fact  concern- 
ing the  situs  of  such  property.  In  cases  of  attachment  and  for  pur- 
poses of  taxation  it  is  constantly  disregarded,  as  the  following  cases 
will  show:  Catlin  v.  Hull,  21  Vt.  158;  People  v.  Com'rs  of  Taxes,  23 
N.  Y.  225;  People  \.Home  Ins.  Co.  29  Cal.  533;  Green  v.  Van  Bus- 
kirk,  7  Wall.  150.  And  the  case  of  State  Tax  on  Foreign-held 
Bonds,  15  Wall.  300,  cited  and  also  much  relied  on  by  counsel  for 
the  plaintiff,  only  decides  that  a  state  law  which  comes  between  the 
foreign  lender  and  the  local  borrower,  and  compels  the  latter  to  pay 
a  portion  of  the  interest  dne  the  former  on  his  debt,  as  taxes  to  the 
state,  is  void  because  it  impairs  the  obligation  of  the  contract  between 
the  parties.  And  this  same  ruling  could  as  well  have  been  made  on 
this  ground  if  the  parties  had  both  been  citizens  of  the  state  seeking 
to  impose  the  tax.  The  case  was  before  the  court  on  a  writ  of  error 
to  the  judgment  of  the  supreme  court  of  the  state  of  Pennsylvania, 
and  this  was  the  only  federal  question  in  the  case,  and  therefore  the 
only  one  determined  by  it.  But  on  the  question  of  uniformity  I  con- 
fess I  am  nnable  to  find  any  ground  on  which  this  act  can  be  har- 
monized with  the  constitution  of  the  state  and  upheld  as  a  valid  law. 
It  is  expressly  confined  to  mortgages  on  land  in  only  one  county,  and 
thereby  admits  what  was  conceded  on  the  argument,  and  what  the 
court  may  judicially  know,  that  there  are  mortgages  in  this  state  on 
land  in  more  than  one  county.  Section  1  of  article  9  of  the  oonsti- 
tntion  of  the  state,  already  referred  to,  not  only  requires  the  legisla- 
tive assembly  to  "provide  by  law  for  uniform  and  equal  rate  of  as- 
sessment and  taxation,"  but  also  to  "prescribe  such  regulations" — 
make  such  laws — "as  shall  secure  a  just  valuation  for  taxation  of 
all  property,  both  real  and  personal,  excepting  such  only  for  municipal, 
educational,  etc.,  purposes  as  may  be  specially  excepted  by  law." 
And  section  32  of  article  1  declares  that  all  taxation  shall  be  equal 
and  uniform." 

The  rule  on  this  subject  prescribed  by  the  constitution  is  manda- 
tory, and  the  legislature  in  exercising  the  power  of  taxation  must 
conform  its  action  thereto.  But  the  constitution  must  have  a  rea- 
sonable and  practical  construction  in  this  respect.  It  does  not  re- 
quire that  a  law  on  this  subject  shall  have  mathematical  precision  or 
secure  in  practice  absolute  equality  and  uniformity.  But  it  must  at 
least  appear  to  have  been  enacted  with  a  view  to  uniformity,  and 
must  contain  provisions  reasonably  calculated  to  secure  that  end  in 
practice.  But  when  an  act  not  only  fails  to  secure  uniform  taxation. 
v.l9,no.6— 24 
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but  upon  its  face  appears  to  have  been  passed  witb  a  contrary  intent, 
there  oan  be  no  qaestion  of  its  invalidity.  For  instance,  no  one 
would  claim  that  an  act  taxing  mortgages  in  all  the  counties  of  the 
state,  excepting  Yamhill,  or  one  taxing  mortgages  in  all  the  counties 
of  the  state  elcepi  those  in  the  Wallamet  valley,  was  intended  or  cal- 
culated to  produce  "uniform"  taxation,  or  to  secure  "a  just  valoation 
for  taxation"  of  "all  property"  not  exempt  therefrom  by  the  constita- 
tion. 

Now,  there  is  no  difference  in  principle  between  such  an  act  and 
the  one  under  consideration,  and  very  little  in  the  circumstances. 
The  latter  taxes  mortgages  on  land  in  no  more  than  one  county  and 
exempts  those  on  land  in  more  than  one  county.  The  mortgage 
taxed  and  the  mortgage  not  f^xed,  and  the  property  affected  by  them, 
are  in  all  essentials  the  same.  The  only  difference  between  them  is 
the  purely  adventitious  and  immaterial  one,  that  in  the  one  case  the 
land  is  all  in  one  county,  and  in  the  other  is  in  two  or  more,  as  in  the 
case  of  the  railway  mortgages.  Without  admitting  that  there  can  be 
any  classification  of  mortgages  for  taxation,  under  the  constitution  of 
the  state,  so  as  to  produce  a  difference  in  the  burden  imposed  on 
them  or  the  cost  or  convenience  of  discharging  it,  there  is  no  ground 
to  say  that  this  discrimination  between  one  and  two  county  mort- 
gages is  the  result  of  a  bona  fide  or  other  attempt  to  so  classify  mort- 
gages for  the  purpose  of  taxation.  Classification  for  the  purpose  of 
state  taxation  cannot  be  arbitrarily  made,  as  by  mere  reference  to 
the  county  in  which  the  property  is  situated.  For  such  purpose  a 
mortgage  upon  an  acre  of  land  in  Polk  county  is  not  distinguishable 
from  one  on  an  acre  of  land  in  Benton  county;  and  a  law  providing  for 
the  assessment  and  taxation  of  one  and  not  the  other  is  wanting  in  the 
uniformity  required  by  the  constitution,  and  therefore  void.  This 
conclusion  cannot  be  made  plainer  by  argument.  If  the  injanctions 
of  the  constitution  in  this  respect  mean  anything,  they  certainly  pro- 
hibit this  kind  of  unequal  and  discriminating  legislation  on  the  sub- 
ject of  taxation. 

This  being  a  suit  between  a  foreign  corporation  and  citizens  of  this 
state,  the  court  has  jurisdiction  of  the  controversy  on  account  of  the 
citizenship  of  the  parties,  whether  a  federal  question  is  involved  in 
the  controversy  or  not.  The  defendants  are  intending  and  attempt- 
ing to  sell  and  dispose  of  the  notes  and  mortgages  of  the  plaintiff  re- 
spectively assessed  by  them  for  the  non-payment  of  an  illegal  tax; 
and  this  being  repeated  from  year  to  year  until  the  maturity  and  pay- 
ment of  the  notes,  the  plaintiff  may  be  compelled  to  maintain  a  cor- 
responding number  of  actions  at  law  to  recover  the  amounts  so  col- 
lected, to  prevent  and  avoid  which  an  injunction  will  be  allowed. 
Pom.  £q.  Jur.  §§  243-275.  But  the  act  under  which  the  defendants 
are  proceeding  to  dispose  of  the  plaintiff's  property  for  taxes,  being 
void,  such  disposition  constitutes  a  violation  of  section  1  of  the  four- 
teenth amendment  to  the  constitution  of  the  United  States,  which  for- 
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bids  a  state  "to  deprive  any  person  of  life,  liberty,  or  property  with- 
oat  due  prooess  of  law,"  and  therefore  this  ooart  has  jurisdiction  of 
the  case,  as  one  arising  under  said  constitution,  without  reference  to 
the  citizenship  of  the  parties  ■thereto.  If  the  defendants,  acting  for 
and  in  the  name  of  the  state,  are  allowed  to  take  the  plaintiff's  prop« 
erty  for  taxes  assessed  under  a  yoid  law,  the  state  would  thereby  de- 
prive the  plaintiff  of  such  property  "without  due  process  of  law,  con- 
trary to  the  constitution  of  the  United  States.  Railroad  Tax  Case, 
8  Sawy.  251,  287;  [S.  C.  13  Fed.  Rep.  722.] 

The  constitution  of  the  state  (article  4,  §  23,  sub.  10)  also  prohib- 
its the  passage  of  "special  or  local  law  •  •  »  for  the  assessment 
and  GoQection  of  taxes  for  state,  county,  township  or  road  purposes." 
In  Manning  v.  Klippel,  9  Or.  367,  it  was  held  that  an  act  providing 
for  the  compensation  of  the  sheriffs  and  clerks  of  14  out  of  the  23 
counties  of  the  state  was  a  "local"  law  for  the  assessment  and  collec- 
tion of  taxes  for  county  purposes,  and  therefore  within  this  prohibi- 
tion and  void.  The  terms  "special"  and  "local"  are  not  always  con- 
vertible, though  the  former  may  include  the  latter.  A  special  act  is 
one  that  comes  short  of  being  general.  The  latter  comprehends  the 
genus  while  the  former  is  confined  to  the  species.  In  Holland's  Case, 
4  Coke,  76a,  cited  in  Smith,  Gomm.  §  798,  it  is  said,  by  way  of  illus- 
tration: "Spirituality  is  lyeniM;  bishopric,  deanery,  etc.,  are  specie*;" 
and  the  author  adds :  "Hence,  acts  which  concern  the  whole  spiritu- 
ality in  general  are  general  acts.  *  *  *  A  statute  concerning 
leases  made  by  bishops  is  a  special  act,  because  it  concerns  the  bish- 
ops only,  who  are  but  a  species  of  the  spirituality.     *     *    *" 

An  act  providing  for  the  assessment  of  mortgages  generally  is,  so 
far,  a  general  act.  It  comprehends  the  genus.  But  an  act  providing 
for  the  assessment  o^  all  mortgages  for  sums  exceeding  $500,  or  not 
payable  within  one  year  from  the  date  of  their  execution,  is  special. 
It  comprehends  only  a  species  of  mortgages.  So  an  act  providing 
for  the  assessment  of  n  mortgages  on  wood  lands,  plow  lands,  or 
river  lands  is  special ;  and,  in  my  judgment,  an  act  that  taxes  mort-  ■ 
gages  on  land  in  no  more  than  one  county,  to  the  exclusion  of  those 
on  land  in  more  than  one,  is  in  the  same  category.  It  does  not  com- 
prehend the  genus,  mortgages,  but  only  the  species,  one-county  mort- 
gages. Without  imputing  to  the  legislature  that  passed  this  act  any 
other  purpose  in  making  this  discrimination  between  one  and  two 
county  mortgages,  than  a  desire  to  avoid  the  supposed  inconvenience 
of  applying  it  to  the  latter,  it  is  well  to  remember  that  special  legis- 
lation in  the  imposition  of  taxes  is  sure,  if  unrestrained,  to  run  into 
partiality,  oppression,  and  injustice.  To  prevent  this  evil  this  inhibi- 
tion against  special  legislation  was  placed  in  the  constitution.  It  is 
not  material  to  the  decision  of  this  application  nor  the  case,  except 
as  to  the  loan  in  Marion  county,  to  ascertain  how  far,  if  at  all,  this 
act  is  prospectively  valid.  It  forbids  any  more  two-county  mort- 
gages being  made,  but  it  cannot,  nor  does  not,  attempt  to  annihilate 
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or  strike  out  of  existence  those  made  before  its  passage.  Admitting 
that  the  legislature  cannot  discriminate  between  mortgages  on  the 
ground  of  the  locality  of  the  property  affected  by  them,  it  follows  that 
BO  long  as  there  are  any  two-county  mortgages  in  existence  in  the 
state,  an  act  taxing  only  one-county  mortgages  is  open  to  the  objec- 
tion of  want  of  uniformity.  In  reaching  this  conclusion  concerning 
the  validity  of  this  act,  I  have  not  been  unmindful  of  the  responsi- 
bility of  declaring  an  act  of  the  legislature  void.  But,  as  was  said  by 
this  court  under  similar  circumstances,  (Oregon  dt  Wash.  T.  d;  I.  Co. 
V.  RcUhbuH,  5  Sawy.  38,)  "In  a  plain  case  like  this,  it  is  as  muoh  the 
duty  of  the  court  to  declare  the  act  of  the  legislature  invalid  as  to  re- 
form or  set  aside  a  contract  for  mistake  or  fraud.  In  so  doing,  it 
but  upholds  and  obeys  the  supreme  law, — the  constitution, — to  which 
both  courts  and  legislatures  are  bound  to  conform  their  conduct. " 

Let  the  injunction  issue  as  prayed  for;  the  plaintiff  first  giving  a 
bond  with  sufficient  surety,  to  be  approved  by  the  master  of  this  court, 
in  a  sum  equal  to  the  tax  in  question  and  20  per  centum  thereon, 
conditioned  that  the  plaintiff  will  pay  all  damages  which  the  defend- 
ants or  either  of  them  may  sustain  by  reason  of  such  injunction,  if 
the  same  shall  be  held  wrongful,  to  be  ascertained  by  a  reference  or 
otherwise,  as  this  court  may  direct. 


Due  process  of  law,  Count]/  of  Santa  Clara  v.  Southern  Pae.  R.  Co.  18 
Fed.  Bep.  385,  and  note,  449;  Railroad  Tax  Cases,  13  Fed.  Eep.  722,  and 
note,  783;  obligation  of  contract,  Sawyer  v.  Parish  of  Concordia,  12  Fed. 
ItEP.  754,  and  note,  761 ;  state  power  of  taxation  and  equality  and  uniform- 
ity. Railroad  Tax  Cases,  13  Fed.  Eep.  722,  and  note,  785;  /»  re  Watson,  15 
Fed.  Rep.  511,  and  note,  514;  State  of  Indiana  v.  Pullman  Palace  Car  Co. 
16  Fed.  Bep.  193,  and  note,  201;  County  of  Santa  Clara  v.  Southern  Pae.  R. 
Co.  18  Fed.  Eep.  385,  and  note,  445;  restraining  collection  of  tax,  Second 
Nat.  Bank  v.  Caldwell,  13  Fed.  Rep.  429,  and  note,  434;  taxation  of  national 
bank  shares,  Second  Nat.  Bank  v.  CaldwsU,  13  Fed.  Bep.  429,  and  note, 
433;  Exchange  Nat.  Bank  v.  Miller,  infra,  and  note. — FEd. 


ExoHANOE  National  Bank  v.  Miller,  County  Treasurer,  etc.- 

{Circuit  Court,  8.  D.  Ohio,  W.  D.    February  7, 1884.) 

I.  Taxation— National  B.ank  Sharer— iNEQUALrriEs  in  Valuation. 

Inequalities  in  the  valuation  of  property  fur  taxation,  under  tiie  constitntlon 
and  laws  of  a  state  requiring  that  all  property  shall  be  taxed  upon  its  value 
by  a  uniform  rule,  afford  no  ground  for  relief,  unless  it  be  made  to  appear  that 
such  inequalities  result  not  merely  from  error  in  judgment  on  the  pari  of  the 
nsscssing  officer,  but  it  must  appear  also  that  there 'was  an  intentional  discrim- 
ination.   The  same  rule  applies  to  the  valuatiuu  of  shares  in  national  bai^s 

I  Beported  by  J.  C.  Hnrpcr,  Kaq.,  of  lbs  CtncinnntI  bar. 
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for  taxation,  where  it  appears  that  theywere  artnally  assessed  at  a  greater  rate 
than  other  moneyed  rapital  in  tho  hands  of  individual  tax-payers  of  the  state. 
Intentional  discriniination  may  be  established  by  proof  of  inequalities  so  gross 
as  to  lead  the  court  to  the  conclusion  that  they  weredesigned.  -But  the  facts 
do  not  warrant  sach  conclusion  in  this  case. 

2.  OoKPOBATioKB — Hhabes  ABE  Fbofertt  DmnKOT  FROX  THB  Pbopbbtt  of  thb 

CORPORATJON.  I 

Shares  in  the  capital  stock  of  corporations  in  Ohio  are  not  necessarily  to  be 
treated  or  ref^arded  aa  portions  of  the  capital  of  the  corporation.  They  are 
property  of  the  shareholders,  distinct  and  separate  from  the  property  of  the 
corporation  itself. 

3.  Taxation  op  National  Bakk  Sharks— True  Mokbt  Vaute. 

Under  the  constitution  and  laws  of  this  state,  and  also  under  the  law  of  con- 
gress  authorizing  taxation  on  shares  in  national  banks,  they  may  be  taxed  at 
their  true  money  value. 

4.  Same— Unitkd  Btateb  Bo^^ds  and  Othbb  Non-Taxabi<b  BEcirRrriKB  hot  Db- 

DCCTED. 

A  statutory  rale  fixing  such  value,  which  does  not  permit  a  deduction  there- 
from for  the  amount  of  United  States  bonds  or  other  non-taxable  securities 
held  by  the  bank,  ii  not  in  conflict  with  the  constitution  of  Ohio,  nor  with  the 
law  of  congress  authorizing  taxation  on  such  shares. 

5.  Bamb— Ohio— Sdch  Non-Taxable  Bscttritibs  Dbdtioted  from  Retubkb  of 

iHDivrouAii  Bankers,  uut  not  from  Those  of  National  Banks. 

The  elimination  from  the  returns  made  by  unincorporated  hanks  and  indi- 
vidual bankers  to  the  assessing  officers,  within  the  state  of  Ohio,  of  all  United 
Statrs  bonds  and  other  non-taxable  securities  held  or  owned  by  such  bank  or 
hanker,  is  not  a  deduction  nor  a  discrimination  in  favor  of  such  hank  or  banker 
and  against  the  holder  and  owner  of  share.i  in  national  banks,  although  such 
shares  are  valued  for  taxation  without  such  deduction  for  the  non-tazable  se- 
curities held  and  owned  by  the  bank. 

6.  Sake — "Other  Moneyed  Capital"  Means  Taxable  Moneted  Capital. 

"Other  moneyed  capital,"  in  section  r)219,  Uev.  St.,  refers  to  other  taxable 
moneyed  capital,  and  the  valuation  of  shares  in  national  banks  for  taxation  is 
not,  within  the  meaning  of  that  section,  at  a  greater  rate  than  the  assessment 
of  other  moneyed  capital,  unless  such  other  moneyed  capital  be  subject  or  liable 
to  taxation. 

In  Chancery. 

Perry  <£  Jenney,  StaUo,  Kittredge  dt  Wilby,  and  Harrison  d  Olds,  for 
complainant. 

Foraker  dt  Black  and  0.  J.  Cosgrove,  Co.  Sol.,  for  defendant. 

Before  Baxtzb  and  Saob,  JJ. 

Saoe,  J.  The  tax  from  which  the  complainant  prays  to  be  relieved 
was  assessed  on  the  duplicate  of  1882,  under  the  following  sections 
of  the  Revised  Statutes  of  Ohio : 

"Sec.  2765.  The  cashier  of  each  incorporated  bank  shall  make  out  and  re- 
turn to  the  auditor  of  the  county  in  which  it  is  located,  between  the  first  and 
second  Monday  of  May,  annually,  a  report  in  duplicate,  under  oath,  exhibit- 
ing, in  detail,  and  under  appropriate  heads,  the  resources  and  liabilities  of 
such  bank  at  the  close  of  business  on  the  Wednesday  next  preceding  .said  sec- 
ond Monday,  together  with  a  full  statement  of  the  names  and  residences  of 
the  stockholders  therein,  with  the'number  of  shares  held  by  each,  and  the  par 
value  of  each  share. 

"Sec.  2766.  Upon  receiving  such  report,  the  auditor  shall  fix  the  total  value 
of  the  shares  of  such  bank  according  to  their  true  value  in  money,  and  de- 
duct from  the  aggregate  sum  so  found  the  value  of  the  real  estate  included 
7n  the  statement  of  resources  as  the  same  stands  on  tbe  duplicate;  and  when 
the  bank  is  located  in  any  city  of  the  first  or  secoud  class,  he  shall  thereupon 
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make  onl  and  transmit  to  the  city  board  of  equalization,  otherwise  to  the 
county  board  of  equalization,  a  copy  of  the  report  so  made  by  the  casliier,  to- 
gether with  the  valuation  of  such  shares  as  so  fixed  by  the  auditor." 

The  complainant  contests  the  validity  of  the  tax  on  the  general 
groaud  that  its  shares  are  assessed  at  a  higher  rate  than  other 
moneyed  capital  in  the  hands  of  individual  citizens,  specifying  (1) 
that  the  shares  are  valued  too  high,  compared  with  other  property 
on  the  tax  duplicate;  and  (2)  that  the  assets  of  the  complainant 
consist,  in  part,  of  United  States  bonds,  not  subject  to  taxation,  but 
included  in  the  valuation  made  by  the  auditor  and  placed  on  the 
duplicate. 

In  support  of  the  first  objection  the  complainant  has  introduced 
testimony  relating  to  a  meeting  of  decennial  assessors  from  all  parts 
of  the  state,  held  at  Columbus  in  1880,  preparatory  to  the  apprais- 
ing of  real  estate,  at  which  meeting,  according  to  the  testimony  of 
two  witnesses,  the  conclusion  or  general  understanding  was  that 
real  estate  should  be  assessed  at  two-thirds  to  three-fourths  of  its 
value,  and  that  by  that  rate  the  assessment  would  represent  the  true 
cash  value  in  money,  taking  into  consideration  "that  real  estate  ia 
almost  always  sold  on  long  terms,  and  the  losses  occurring  thereby." 
A  third  witness  testifies  that  be  was  present,  but  that  to  the  best  of 
his  recollection  no  rate  was  fully  agreed  upon.  One  witness  states 
that  the  meeting  was  quite  large,  but  how  many  assessors  attended, 
or  how  many  localities  were  represented,  does  not  appear,  nor  does 
it  appear  that  assessors  were  guided  ib  their  valuations  by  the  action 
of  the  meeting,  in  opposition  to  their  own  judgment  of  the  money 
value  of  the  property  by  them  appraised.  There  is  testimony  also 
that  the  object  of  the  meeting  was  to  make  the  assessments  of  real 
estate  uniform.  And  whether  two-thirds  to  three-fourths  of  what  is 
spoken  of  by  witnesses  as  the  value  of  real  estate  sold  upon  pay- 
payments — part  in  cash  and  part  on  time — would  be  what  is  spoken 
of  as  its  true  cash  value  in  money,  does  not  appear.  There  is  testi- 
mony tending  to  show  great  inequalities  in  the  valuation  for  taxation 
of  real  and  personal  property,  including  shares  in  national  banks, 
but  in  no  instance  does  a  witness'  testify  that  any  assessor  has  been 
governed  in  making  an  assessment  by  any  other  rule  than  his  judg- 
ment of  the  true  money  value  of  the  property  assessed. 

It  is  contended  for  the  complainant  that  this  testimony  brings  the 
case  within  the  rule  of  Peltun  v.  Nat.  Bank,  101  U.  8.  143,  and 
Ciimmings  v.  Nat.  Bank,  101  U.  S.  153.  That  is  not  our  view.  In 
Pelton  V.  Nat.  Bank  it  was  held  that  the  systematic  and  intentional 
valuation  of  all  other  moneyed  capital  by  the  taxing  officers  far  below 
its  full  value,  while  shares  of  national  banks  were  aspessed  at  their 
full  value,  was  a  violation  of  the  act  of  congress  which  prescribes  the 
rule  by  which  they  were  to  be  taxed  by  the  state.  In  that  case  the 
court  found  that  the  valuation  of  national  bank  shares  was  inten* 
tionally  higher  than  the  valuation  of  other  personal  property,  and 
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thai  this  discrimination  was  neither  an  aooident  or  a  mistake,  but  a 
principle  deliberately  adopted  in  the  valuation  of  all  shares  in  na- 
tional banks,  and  applied  without  exception,  and  therefore  the  decree 
below  in  favor  of  the  complainant  was  affirmed.  In  Cummings  v. 
Nat.  Bank,  the  supreme  court  found  that  the  assessors  of  real  prop- 
erty, the  assessors  of  personal  propjerty,  and  the  auditor  of  Lucas 
county,  Ohio,  concurred  in  establishing  a  rule  of  valuation  by  which 
real  and  personal  property,  except  money,  was  assessed  at  one-third, 
and  money  or  invested  capital  at  six-tenths,  of  its  actual  value,  and 
that  the  assessments  on  shares  of  incorporated  banks,  as  returned  by 
the  state  board  of  equalization  for  taxation  to  the  auditor  of  Lucas 
county,  were  fully  equal  to  their  selling  price  and  to  their  true  value 
in  money,  and  the  decree  enjoining  the  collection  of  the  excessive  tax 
was  affirmed. 

No  such  state  of  facts  is  shown  in  the  case  now  before  this  court. 
It  is  true,  as  shown  by  the  testimony,  that,  although  the  shares  of  the 
complainant  were  valued  for  taxation  at  but  86.7-|-  per  cent,  of  their 
true  value  in  money,  they  were  valued  higher  than  other  personal 
property,  but  the  error  or  inequality  is  not  shown  to  arise  otherwise 
than  from  a  mistake  in  judgment  on  the  part  of  the  assessing  offi- 
cials. It  would,  perhaps,  be  more  exact  to  say  that  the  judgment  of 
the  assessors,  in  their  official  valuation,  differs  from  the  judgment  of 
witnesses  in  their  unofficial  valuation,  as  expressed  in  their  testimony. 
The  differences  are  no  greater  than  frequently  arise  between  witnesses 
in  cases  on  trial  on  questions  of  value.  And  there  is  no  certain  stand- 
ard by  which  the  court  can  determine  which  is  correct.  Valuations, 
excepting  of  money  and  of  standard  marketable  articles,  are,  at  best, 
uncertain.  The  influences  which  affect  salable  values  are  various 
and  often  complicated.  Much  depends  upon  who  is  the  owner  or 
vendor,  as  well  as  upon  who  is  the  purchaser.  The  shrinkage  in  the 
value  of  estates  result  in  many  instances  largely  from  the  considera- 
tion that  the  salable  value  imparted  by  the  fact  of  the  ownership  of 
the  deceased  is  gone.  A  thousand  influences,  tangible  and  intangi- 
ble, so  affect  the  salable  value  of  property,  real  and  personal,  in  the 
city  and  in  the  country,  as  to  make  its  true  valuation  a  work  of  ex- 
ceeding difficulty,  and  it  is  not  to  be  wondered  at,  nor  is  it  a  circum- 
stance of  itself  warranting  an  appeal  to  a  court  of  chancery,  that 
there  are  great  inequalities  in  valuations  for  taxation.  To  correct 
these  the  state  has  provided  for  appeals  to  appropriate  tribunals, 
whose  duty  it  is  to  equalize  valuations  and  the  burden  of  taxation. 
When  these  are  exhausted  all  that  can  be  done,  practically,  is  done, 
excepting  in  cases  of  intentional  discrimination. 

We  are  of  opinion  that  the  rule  laid  down  in  Nat.  Bank  v.  Kim- 
ball, 108  U.  S.  732,  applies  here.  There  it  was  held  that  no  case 
for  relief  is  made  by  averring  that  the  assessments  are  unequal  and 
partial,  and  that  some  other  property  is  rated  for  taxable  purposes 
«t  less  thai;  one-half  9f  its  cash  value,  unless  it  is  further  averred 
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that  tUe  officers  appointed  to  make  assessments  combine  together 
and  establish  a  rule  or  principle  of  valuation,  the  necessary  result  of 
\7hich  is  to  tax  one  species  of  property  higher  than  others,  and 
higher  than  the  average  rate.  It  has  been  held,  and,  we  think,  cor- 
rectly, that  inequalities  in  valuation  may  be  so  great  as  to  author; 
ize  the  court  to  conclude  that  they  are  the  result  of  intention,  but  we 
do  not  think  that  the  testimony  warrants  such  conclusion  in  this 
case. 

To  the  same  effect  as  Nat.  Bank  v.  Kimball  iB  Wagoner  v.  Loomis,  37 
Ohio  St.  57 1,  where  it  was  decided  that  inequalities  in  valuations,  made 
under  a  valid  law,  of  property  for  taxation,  do  not  constitute  grounds 
for  enjoining  the  tax,  in  the  absence  of  fraudulent  discriminations  by 
the  agents  and  officers  making  such  valuations,  and  that  a  petition  for 
such  injunction,  which  shows  that  the  plaintiff's  property  was  valued 
at  only  80  per  cent,  of  its  true  value  in  money,  while  other  property 
in  the  county  was  valued  at  only  40  per  cent,  of  its  value,  and  avers 
that  such  valuations  were  unequal,  unjust,  and  illegal,  is  insufficient. 

2.  Is  the  assessment  invalid  for  the  reason  that  the  assets  of  the 
complainant  consisted  in  part  of  United  States  bonds,  not  subject  to 
taxation,  but  included  in  the  valuation  made  by  the  auditor,  and 
placed  on  the  duplicate  ?  The  legislature,  in  providing  for  the  tax- 
ation of  shares  in  national  banks,  is  subject  to  two  classes  of  re- 
strictions :  First,  those  imposed  by  congress,  and  contained  in  sec- 
tion 5219,  Bev.  St.;  and,  second,  those  imposed  by  the  constitution  of' 
the  state  of  Ohio.  If  the  act  under  which  the  assessment  was  made 
exceeds  any  of  these  restrictions  it  is  invalid,  at  least  to  the  extent  of 
the  excess.  The  valuation  of  shares  in  national  banks,  under  sec- 
tions 2765  and  2766,  Eev.  St.  Ohio,  quoted  above,  is  fixed  by  deduct- 
ing from  the  resources  of  the  bank,  its  liabilities,  and  also  the  value  of 
the  real  estate,  included  in  the  statement  of  resources,  as  the  same 
stands  on  the  duplicate.    These  are  the  only  deductions. 

It  is  urged  on  behalf  of  the  complainant,  that,  by  the  constitntion 
and  statutes  of  Ohio,  taxation  is  limited  to  tangible  property,  subject 
to  ownership,  and  capable  of  definite  money  valuations,  and  that  cor- 
porate franchises  are  not  recognized  as  subjects  of  taxation.  To  these 
propositions,  as  stated,  we  agree,  and,  in  our  opinion,  they  are  recog- 
nized by  the  legislature  of  Ohio  in  providing,  by  the  law  already  re- 
ferred to,  for  the  taxation  of  shares  in  national  banks.  Nothing  is 
taken  into  account,  in  the  valuation  of  the  shares  for  taxation,  but 
the  tangible  property  of  the  bank.  From  the  sum  of  its  resources  is 
deducted  the  sum  of  its  liabilities,  and  the  assessed  value  of  its  real 
estate.  The  remainder  is  divided  by  the  total  number  of  shares,  and 
the  quotient  is  the  amount  which  the  law  fixes  as  the  taxable  value 
of  each  share. 

It  is  also  urged  that  the  taxable  property  of  corporations  in  Ohio  is 
taxed  on  valuation,  like  the  property  of  individuals,  and  not  otherwise, 
and  that  shares  in  any  corporation  are  considered  and  treated  as 
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"portions"  of  the  taxable  property  of  the  corporation,  and  ilot  other- 
wise, and  are  not  required  to  be  listed  by  the  owner  when  the  prop- 
erty of  the  corporation  is  listed.  The  constitution  of  Ohio  declares 
that  the  property  of  corporations  shall  be  subject  to  taxation  the  same 
as  the  property  of  individuals,  (art.  13,  §  4,)  and  the  law  (Bev.  St. 
Ohio,  §  2746)  exempts  from  taxation  the  shares  of  the  capital  stock  of 
any  company,  the  capital  stock  of  which  is  taxed  in  the  name  of  such 
company.  If  the  taxation  of  the  property  of  the  corporation  be  re- 
garded as  indirect  taxation  of  the  shares,  it  is,  perhaps,  true  that  the 
shares  are  considered  and  treated  as  "portions"  of  the  taxable  prop- 
erty of  the  corporation,  but  the  direct  and  proper  view  is  that  the 
property  of  the  corporation,  in  the  case  stated,  is  taxed,  and  the  shares 
are  exempt.  In  cases  where  the  property  of  the  corporation  is  not 
taxed  we  do  not  agree  that  the  shares  are  considered  and  treated  as 
"portions"  of  the  taxable  property  of  the  corporation. 

By  section  2736  of  the  Revised  Statutes  of  Ohio  each  person  list- 
ing property  is  required  to  include  in  his  statement  all  investments 
in  bonds,  stocks,  joint-stock  companies,  etc.,  in  his  possession.  Sec- 
tion 2737  provides  that  sach  statement  shall  truly  and  distinctly  set 
forth  the  amount  of  all  moneys  invested  in  bonds,  stocks,  joint-stock 
companies,  etc.,  and  section  2739  provides  that  investments  in  bonds, 
stocks,  and  joint-stock  companies  shall  be  valued  at  the  true  value 
thereof  in  money.  These  sections  prescribe  the  standard  for  the  valu- 
ation of  shares  for  taxation.  It  is  their  true  value  in  money,  and  not 
the  proportion  which  they  bear  to  the  taxable  property  of  the  corpo- 
ration. If  the 'property  of  the  corporation  is  taxed,  the  scares  are 
exempt.  But  congress  does  not  anthorize  the  property  of  national 
banks,  excepting  their  real  estate,  to  be  taxed,  and  it  cannot  be  taxed 
withoat  authority  from  congress.  It  does  permit  the  taxation  of  shares 
as  the  property  of  their  owners  or  holders.  And  one  of  the  points 
decided  by  the  supreme  court  of  Ohio,  in  Frazer  v.  Siehern,  16  Ohio 
St.  614,  is  that  shares  in  national  banks  liable  to  taxation  in  the  state 
of  Ohio  "are  to  be  understpod  as  the  individual  property  or  choses  of 
the  stockholders,  as  contradistinguished  from  aliquot  parts  of  the 
capital  and  property  of  the  bank,  and  as  such  may  be  taxed  at  their  full 
value,  without'deduction  for  the  franchise,  or  for  real  estate  otherwise 
taxed,  or  for  untaxable  bonds  owned  by  the  bank."  We  do  not  see 
how  language  could  be  more  explicit. 

In  Bradley  v.  Bauder,  36  Ohio  St.  28,the  question  was  whether  a  per- 
son residing  in  Ohio  and  owning  shares  of  stock  in  a  foreign  corpor- 
ation was  required  to  list  the  same  for  taxation,  notwithstanding  the 
capital  of  the  corporatpn  was  taxed  in  the  state  where  the  corpora- 
tion was  located.  The  argument  was  that  capital  of  the  corporation 
was  invested  in  property  taxed  in  the  nsune  of  the  corporation ;  that 
the  shares  only  represented  proportions  of  that  property;  and,  there- 
fore, that  taxing  the  shares  was,  by  another  mode,  taxing  the  prop- 
erty of  the  corporation.    But  Judge  Boynton,  pronouncing  the  opinion. 
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said :  "This  argnment,  however  plausible,  has  never  met  with  favor 
from  the  courts,"  and  the  legality  of  the  tax  upon  the  shares,  ^a  prop- 
erty, distinct  and  separate  from  the  property  of  the  corporation,  and 
therefore  not  "portions"  of  the  same— was  affirmed. 

In  Wagoner  v.  Loomis,  supra,  Judge  MoIlvaine  intimates,  on  page 
580,  that  the  officers  of  the  law  violated  their  sworn  duty  in  placing 
the  national  bank  shares  of  the  plaintiff  in  error  on  the  duplicate  at 
their  par  value,  "instead  of  their  true  value  in  money,  (as  the  con- 
stitution requires,)  which  was  125  per  cent,  of  their  par  value." 

In  each  of  these  cases  there  is  a  clear  recognition  that  the  shares 
are  entirely  distinct,  as  taxable  property,  from  the  property  of  the 
corporation,  and  in  Frazer  v.  Siebern,  and  in  Wagoner  v.  Loomis,  that 
intangible  constituents  of  value — as  the  franchise — may  be  included 
in  fixing  the  true  money  value  of  the  shares  for  taxation.  But  by  the 
law  under  which  the  shares  of  the  complainant  were  valued  for  tax- 
ation everything  intangible  is  excluded.  The  aggregate  tax  value  of 
all  the  shares  is  equal  to  the  net  value  of  the  capital  of  the  bank,  less 
the  assedsed  value  of  its  real  estate.  The  non-taxable  bonds  owned 
by  the  bank  are  not  excluded.  How  that  affects  the  validity  of  the 
assessment  is  a  question  which  we  shall  now  consider. 

Congress  authorizes  taxation  upon  the  shares  in  national  banlcs  by 
the  states  within  which  they  are  located,  under  two  restrictions: 
First,  ''that  the  taxation  shall  not  be  at  a  greater  rate  than  is  as- 
sessed upon  other  moneyed  capital  in  the  hands  of  individuals  within 
such  state;"  and,  second,  "that  the  shares  of  any  national  banking 
association,  owned  by  non-residents  of  any  state,  shall  be  taxed  in 
the  city  or  town  where  the  bank  is  located,  and  not  elsewhere.  The 
real  estate  of  the  bank  is  also  taxable  as  other  real  estate.  Bev.  St. 
§  6219.  By  section  2759,  Rev.  St.  Ohio,  the  county  auditor  is  re- 
quired to  allow  to  every  individual  banker,  and  to  every  unincor- 
porated bank,  in  addition  to  the  credits  allowed  in  the  valuation  for 
taxation  of  national  bank  shares,  "the  average  amount  of  United 
States  government,  and  other  securities  that  are  exempt  from  taxa- 
tion," held  by  such  banker  or  unincorporated  bank.  Wherefore,  it  is 
argued  that  the  taxation  upon  the  national  bank  shai'es  is  in  viola- 
tion of  the  first  restriction  imposed  by  congress,  in  that  it  is  "at  a 
greater  rate  than  is  assessed  upon  other  moneyed  capital  in  the  hands 
of  individual  citizens."  No  complete  definition  of  other  "moneyed 
capital"  has  been  given.  It  must,  however,  be  held  to  mean  other 
taxable  moneyed  capital.  Otherwise,  the  law  of  congress,  permitting 
taxation  of  the  shares,  would  defeat  itself,  for  they  could  not  be  taxed  at 
a  greater  rate  than  individual  investments  in  United  States  bonds, 
which  are  exempt.  Unincorporated  banks  and  individual  bankers 
can  be  taxed  only  upon  their  property.  The  statement  they  are  re- 
quired to  make  and  return  to  the  auditor  shall,  the  law  says,  set  forth 
not  only  their  taxable  property,  but  also  United  States  bonds  and 
other  non-taxable  securities  held  by  them.     The  auditor  is  required 
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lo  dednct  from  the  statement  so  made  and  returned  that  which  the 
state  has  no  power  to  tax.  The  statute  creates  no  exepiption.  It 
lays  hold  upon  every  item  of  property  which  it  can  reach,  and  taxes 
every  item  which  it  can  tax,  allowing  only  the  credits  allowed  to  other 
individaal  tax-payers.  The  auditor,  accordingly,  in  fixing  the  amount 
for  taxation,  dedncts  from  the  statement,  which  the  law  compels  the 
unincorporated  bank  and  the  individual  banker  to  make,  the  securities 
which  the  state  conld  not  tax  if  it  wonld.  If  it  were  material  to  in- 
quire why  the  law  requires  that  non-taxable  securities  shall  be  in- 
cluded in  the  return,  the  answer  might  be  suggested  by  sections  139 
and  1522  of  the  Bevised  Stat\;ite8  of  Ohio,  relating  to  the  statistical 
duties  of  the  secretary  of  state  and  of  assessors.  Every  tax-payer  is 
required,  at  the  time  of  listing  bis  property,  to  make  to  the  assessor  a 
verified  .statement,  which  shall  include,  among  other  things,  "the 
amount  of  United  States  bonds  owned,  the  amount  of  legal  tender 
notes  or  money  exempt  from  taxation,  and  the  amount  of  state  bonds 
or  certificates."  As  the  unincorporated  bank  and  the  individual 
banker  make  their  returns  to  the  auditor,  it  is  provided  that  those 
returns  shall  contain  the  items  which  tbe  assessor,  in  the  discharge 
of  his  statistical  duties,  is  required  to  take  from  every  individual  tax- 
payer. 

Unless  the  taxation  on  the  shares  in  national  banks  is  indirectly  a 
tax  on  the  property  of  the  bank,  there  is  no  discrimination  in  favor 
of  the  individaal  banker  and  the  aninoorporated  bank.  Bat  in  Van 
Allen  V.  The  Atsessors,  3  Wall.  573,  the  supreme  court  of  the  United 
States  decided  that  "the  tax  on  the  shares  is  not  a  tax  on  the  capital 
of  tbe  bank."  They  state,  as  familiar  law,  that  "the  corporation  is 
tbe  legal  owner  of  all  tbe  property  of  the  bank,  real  and  personal," 
and  that  the  interest  of  tbe  shareholder  is  "a  distinct,  independent  in- 
terest or  property,  held  by  the  shareholder  like  any  other  property 
that  may  belong  to  him, "  and  that  "it  is  this  interest  which  the  act 
of  congress  has  left  subject  to  taxation  by  the  states."  Chief  Justice 
Chase,  for  iiimself ,■  and  Associate  .[usticee  Wayne  and  Swatne,  in  a 
dissenting  opinion,  argued  with  great  power  that  taxation  on  shares 
in  national  banks,  without  reference  to  the  amount  of  their  capital 
inveBte4  in  bonds  of  the  United  States,  was  "actual,  though  indirect, 
taxation  of  the  bondd,"  bat  the  holding  by  the  majority  of  the  court 
was  affirmed  in  People  v.  Com'rg,  4  Wall.  244,  and  has  since  re- 
mained as  settled  law,  so  that  the  dissenting  opinion  of  the  chief  jus- 
tice only  strengthens  the  authority  of  Van  Allen  v.  The  Assessors.  In 
People  V.  Com'rs,  the  only  question  before  the  court  was  whether  the 
holder  of  the  bank  shares  was  entitled  to  deduct  from  their  value  a 
due  proportion  of  the  sum  which  the  bank  had  invested  in  govern- 
ment bonds.  This  was  decided  in  the  negati^  e.  Mr.  Justice  Nelson, 
who  pronounced  the  opinion  of  the  court,  sail  that  "the  meaning 
and  intent  of  tbe  law-makers  was  that  the  rate  of  the  taxation  of  the 
shares  should  be  the  same,  or  not  greater,  than  upon  the  moneyed 
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capital  of  the  indiridual  citizen  which  is  subject  or  liable  to  taxation.' 
Eliminating  from  the  return  made  by  the  unincorporated  bank  or 
individual  banker,  every  item  of  property  and  of  moneyed  capital  ex- 
empt from  taxation,  is  not  deducting,  nor  is  it  discriminating  in  favor 
of  such  bank  or  banker  and  against  the  holder  or  owner  of  shares 
in  a  national  bank.  What  is  such  discrimination  is  clearly  shown  in 
Peoplo  v.  Weaver,  100  U.  S.  539.  That  case  was  taken  to  the  su- 
preme court  of  the  United  States  from  the  court  of  appeals  of  New 
York.     Mr.  Justice  Milleb,  delivering  the  opinion,  said: 

"It  cannot  be  disputed, — it  is  not  disputed  here, — nor  is  it  denied  In  the 
opinion  of  the  state  court,  that  the  effect  of  the  state  law  is  to  permit  a  citl* 
zen  of  New  York,  who  lias  money  capital  invested  otherwise  than  in  banks, 
to  deduct  from  tliat  capital  the  sum  of  all  his  debts,  leaving  the  remainder 
alone  subject  to  taxation;  while  he  whose  money  Is  invested  in  shares  of  bank 
stocks  can  make  no  such  deduction.  Nor,  inasmuch  as  nearly  all  the  banks 
in  that  state,  and  in  all  others,  are  national  banks,  can  it  be  denied  that  the 
owner  of  such  shares  who  owes  debts  is  subjected  to  a  heavier  tax  on  account 
of  those  shares  than  the  owner  of  moneyed  capital  otherwise  invested  fvho 
also  is  in  debt,  because  the  latter  can  diminish  the  amount  of  his  tax  by  the 
amount  of  his  indebtedness,  while  the  former  cannot." 

In  accordance  with  this  view,  the  judgment  of  the  state  court  was 
reversed.  It  was  within  the  power  of  the  legislature  of  New  York  to 
allow  or  to  disallow  a  deduction  from  the  listed  value  of  the  property 
of  the  tax-payer  equal  to  the  amount  of  his  indebtedness;  and  to 
allow  it  to  one  and  to  refuse  it  to  another  was,  by  intentional  discrim- 
ination, to  make  the  taxation  unequal.  But  in  the  case  of  an  unin- 
corporated bank,  or  of  an  individual  banker  in  Ohio,  the  state  levies 
its  taxes  upon  every  dollar's  worth  of  property  which  it  has  power  to 
tax,  at  the  same  rate  and  by  the  same  method  as  in  the  taxation  on 
national  bank  shares,  leaving  nntouched  only  the  property  which  it 
has  not  power  -to  tax. 

It  is  claimed  that  upon  a  proper  application  of  the  decision  in 
Frazer  v,  Siebern,  supra,  the  assessment  must  be  held  illegal.  We 
do  not  so  think.  The  act  of  congress  then  in  for«e,  authorizing  iax« 
ation  npon  shares  in  national  banks,  oontainefi  the  following  restric- 
tion not  to  be  found  in  the  present  law:  "That  the  tax  so  imposed 
under  the  laws  of  any  state,  upon  the  shares  of  any  of  the  associa- 
tions  authorized  by  this  act,  shall  not  exceed  the  rate  imposed  upon 
the  shares  in  any  of  the  banks  organized  under  authority  of  the  state 
where  such  association  is  located."  The  state  of  Ohio  imposed  no 
tax  npon  shares  in  the  state  banks,  which  were  then  in  existence. 
On  the  contrary,  by  the  fifty-ninth  section  of  the  act  of  1861,  then  in 
force,  they  were  expressly  exempted.  But  the  state  banks  them- 
selves were  taxed  upon  their  capital,  subject  to  a  deduction  for  the 
value  of  their  real  estate,  and  of  their  non-taxable  bonds  of  the 
United  States,  while  the  tax  on  shares  in  national  banks  was  upon 
their  nominal  or  par  value  without  any  deduction  for  real  estdte, 
which  was  taxed  separately  against  the  banks  as  real  estate,  and 
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withont  deduction  for  United  States  bonds  owned  by  the  banks.  The 
court,  recognizing  that  the  eijuivaient  taxation  necessary  to  justify  a 
tax  upon  shares  in  national  banks  might  be  either  upon  the  shares 
in  the  state  banks  and  assessed  against  the  shareholders,  or  upon  the 
capital  of  the  bank  and  assessed  against  the  bank  itself,  provided 
only  that  it  be  equivalent,  held  that  "the  tax  against  the  owners  of 
shares  in  the  national  banks  must  not  exceed  that  imposed,  in  some 
form,  upon  the  state  banks  or  their  stockholders."  And,  finding  that 
the  tax  upon  the  shares  in  the  national  banks  was  in  excess  of  that 
assessed  against  the  state  banks,  the  court  enjoined  the  collection  of 
the  excess. 

As  we  have  already  found  that  the  limitation  in  the  present  act  of 
congress  is,  in  effect,  that  the  taxation  on  the  shares  shall  not  be  at 
a  greater  rate  than  is  assessed  apon  other  taxable  moneyed  capital, 
it  follows  that  the  failure  to  levy  a  tax  against  a  citizen  of  the  state, 
whether  a  banker,  a  manufacturer,  a  merchant,  or  a  capitalist,  upon 
property  or  investments  which  the  state  has  no  power  to  tax,  does 
not  make  out  a  case  of  discrimination  against  the  owner  or  holder  of 
shares  in  a  national  bank. 

Our  conclusion  is  that  the  bill  must  be  dismissed,  and  it  is  so  ordered. 


PowKR  or  States  to  Tax.  National  banks,  as  such,  being  instrumentali- 
ties of  the  government,  are  not  liable  to  tiixation  by  the  states.'  Such  banks 
derive  their  authority  to  do  business  in  the  states  by  virtue  of  a  United  States 
statute,  which  is  supreme  law.^  Their  franchise  is  not  liable  to  state  taxa- 
tion, nor  can  the  state  authorize  its  municipalities  to  exact  from  them  license 
taxes  for  doing  business  within  their  limits."  A  city  cannot  tax  the  busines.s 
of  a  bank  which  might  be  the  fiscal  agent  of  the  federal  government,  although 
it  may  tax  its  property  and  the  shares  of  its  stockholders.''  Congress  may  per- 
mit states  to  tax  national  banks,^  and  its  shares  held  by  individuals,"  and  tliis 
althou{,h  its  capital  may  be  invested  in  bonds  or  other  securities  of  the  United 
States;'  but  the  permission  of  congress  is  a  prerequisite  to  such  authority.'^  A 
state  can  impose  only  such  a  tax  on  national  banking  corporations  as  is 
authorized  by  the  act  of  congress  creating  them,  and  that  act  only  authorizes 
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Commerce  T.New  York, 2  Black,  620;  Bank  Tax  Barb.  S50;  People  v.  Com'rs,  4  Wall.  'Mi;  Nat. 
Caaes,  2  Wall.  200;  Plttibnrg  r.  Nat.  Bank,  63  Bank  v.  Com.  9  Wall.  353;  FIrat  Nat.  Bank  v. 
Pa.  St.  46;  CoUlna  ▼.  Cblc.igo,  4  Bias.  472.  Donglas  Co.  3  Dill.  293.  330;  Wright  v.  Sltltz,  27 

(  Carthage  T.  Fint  Nat.  Bank  of  Carthage,  71  Ind.  338;  Hobbard  v.  Sop'ra,  23  lows,  130. 
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Booie,  9  Will.  46S;  Tappan  r.  Nat.  Bank,  19  4  Dill.  39;  Uoddard  ▼,  Bnlow,  1  Nott  &  McC. 

Wall. 490;  HepbnrnT  School  DIreotors,  23  Wall.  46;  Stetson  ▼.  Bangor,  6C   Me.  274;   State   v. 

W;  Second  Nat.  Bank  T.  Caldwell,  13  Fed.  Rep.  Height,  31  N.  J.  399 ;  State  v.  Hart,  Id.  43t. 
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•Carthago  T.  First  Nat.  Bank  of  Carthage,  71  Stiltz,  27  Ind.  233;  St.  Lonis  B.  ft  S.  Ass'n  v. 
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tJobnston  T.  Macon,  62  Ga.  650;    Macon  v.  son,  S3  Ind.  331. 

First  Nat.  Bank,  39  Oa.  648;  Macon  ▼.  Macun  Sav.  8  People  y.  Weaver,  100  U.  S.  543 ;  McCiillncl 

Bank  60  6a.  133.  T.  Mnryland,  4  Wheat.  316;  0»born  T.  Bank  of 
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a  tftx  on  the  shares  in  suob  banks,  and  not  on  its  capital  stoclc.'  States  have 
the  power  to  tax  national  banks  only  at  a  rate,  in  tlie  manner,  and  on  the 
particular  conditions  authorized  by  congress;*  and  the  requirements  of  the 
act  must  he  obeyed  in  good  faith,  and  the  state  tax  must  be  construed  in  con- 
nection with  the  act.'  fhe  permission  given  by  the  national  banking  act  to 
tax  national  banks,  removes  any  implied  exemption  that  might  otherwise 
exist.* 

Reai.  Estate.  The  state  may  tax  the  real  estate  and  the  shares  o(  na- 
tional banks.^  Under  the  Heviaed  Statutes  the  state  is  left  free  to  exercise  the 
power  of  taxation  over  national  banks,  assessing  the  same  upon  the  real  prop- 
erty of  the  bank,  or  upon  the  shares  of  its  capital  stock,  at  the  election  of  the 
state,  in  accordance  with  the  requirements  of  the  state  constitution  and  laws, 
and  only  in  conformity  with  the  rules  applicable  to  citizens  and  corporations 
of  the  state.*  Keal  estate  is  taxable  by  state  authority,  and  the  separate  shares 
of  its  capital  stock,  as  the  personal  property  of  the  holders  of  such  shares,  may 
be  taxed  by  the  state  or  its  municipal  corporations,  so  long  as  the  tax  is  not 
at  a  greater  rate  than  is  assessed  upon  other  moneyed  capital  in  the  hands  of 
individual  citizens  of  such  state.'  Real  estate  owned  by  a  national  bank 
should  be  assessed  as  realty  in  the  township  where  it  is  situated,  and  not  as 
a  part  of  the  capital  stock  of  the  bank.*  The  banking  ofiice  and  lot  lawfully 
owned  and  occupied  as  its  place  of  business  by  a  national  bank  is  not  liable 
to  assessment  and  taxation  as  real  estate  eo  nomine  against  the  bank.* 

Capitai.  not  Taxable.    The  capiital  of  a  national  bank  is  not  taxable  by 

the  state. •*  Capital  stock  as  such  cannot  be  asse-ssed.  The  only  way  stock 
can  be  reached  is  by  assessment  of  the  different  shares  of  stock  lioldera,"  and 
an  assessment  on  the  shares  in  gross  against  the  bank  is  not  authorized  and  is 
illegal.'*  A  bank  is  not  liable  to  taxation  on  its  capital  under  a  statute  which 
requires  owjiers  of  property  to  return  it  for  taxation.  It  does  not  own  the 
shares  held  by  individuals,'^  but  it  is  the  owner  of  all  the  property  of  the  cor- 
poration, real  and  personal;"  but  it  is  not  liHble  for  either  state  or  municipal 
taxes  on  the  shares  of  stock  not  owned  by  it,  but  owned  by  individual  stockhold- 
era.i*  If  the  shares  of  a  national  bank,  when  in  the  hands  of  a  receiver,  have 
any  value,  they  are  taxable  in  the  hands  of  the  holders  or  owners ;  but  the  prop- 
erty held  by  the  receiver  is  exempt  to  the  same  extent  that  it  was  before  his 
appointment."  Such  property  cannot  be  subjected  to  sale  for  the  payment  of 
the  demand  of  a  creditor  agaifast  the  claim  for  tlie  property  by  a  receiver  of 
the  bank  subsequently  appointed.''  The  taxation  by  a  state  of  the  capital  stock 
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Minn.  281.  U  Waco  Bank  v.  Rogers,  61  Tex.  606. 

•  Second  Nat.  Bank  T.  Caldwell,  13  Fed.  Rep.  URoseiiblntt  v.  Johnston,  1U4  U.  S.  463. 
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of  a  national  bank  invested  in  United  States  securities  will  be  restrained,*  but 
injunction  will  not  lie  to  restrain  the  collection  of  a  tax  illegally  assessed  by 
the  municipal  authorities  upon  the  shares  of  a  national  bank  in  gross,  instead 
of  against  the  individual  shareholders,  though  such  municipal  corporation  be 
insolvent,  as  there  are  ample  remedies  at  law.' 

Shakes  OF  Stock  Stjbjbot  to  Taxation.  Shares  of  national  bank  stock 
are  subject  to  taxation  by  the  state*  against  the  shareholders.^  They  may  be 
taxed  at  the  place  where  the  bank  is  situated.^  They  are  exceptions  to 
the  role  that  personal  property  follows  the  owner,  for  they  are  by  law  made 
taxable  at  the  sittes  of  the  bank.°  The  state  in  which  the  national  bank  is 
situated  has  the  exclusive  right  to  derive  revenue  from  the  shares  of  such 
bank,  no  matter  where  the  shareholders  may  be  domiciled.'  A  state  may 
authorize  the  assessment  in  the  city  or  town  within  the  same  state  where  the 
owner  resides,'  the  stockholder  having  the  right  to  be  assessed  at  his  domicile 
within  the  state  in  which  the  bank  is  located.'  Tlie  mode  by  which  the  tax 
shall  be  assessed  and  collected,  and  the  place  where  it  shall  be  laid  on  resident 
stockholders,  is  left  to  the  discretion  of  the  legislature  of  the  state  in  which  the 
bank  is  located.^"  Under  the  general  state  statutes  the  stock  belonging  to  an 
inhabitant  of  a  school-district  in  a  town  other  than  that  in  which  the  bank  is 
situated,  cannot  be  taxed  for  the  purpose  of  defraying  the  expense  of  build- 
ing a  school-house  in  the  district."  Where  the  legislature  declared  that  the  tax 
on  the  shares  of  non-resident  stockholders  shall  be  assessed  against  and  paid 
by  tJie  bank,  if  this  were  in  fact  unjust  to  the  resident  stockholders  the  rem- 
edy for  the  injustice  would  be  wlttr  the  legislature."  The  fact  that  a  national 
bank  in  one  state  keeps  a  clerk  in  another  state  authorized  to  receive  deposits, 
does  not  render  the  bank  taxable  to  the  latter  state.''  States  may  tax  divi- 
dends declared  to  holders  of  national  bank  stock  ;'^  but  the  consent  of  the 
comptroller  of  the  treasury  being  necessary  for  an  increase  of  shares  of  the 
stock,  new  shares  issued  under  a  vote  of  the  corporation  are  not  assessable 
until  the  certiBcate  of  the  comptroller  of  his  approval  shall  be  issued.*^ 

Rate.  The  only  restrictions  imposed  by  the  act  of  congress  on  the  power 
of  the  states  to  tax  national  bank  shares  is  that  it  shall  not  be  at  a  gi'eater 
rate  than  is  assessed  on  "  other  moneyed  capital "  in  the  hands  of  individual 
dtizens  of  the  state,  and  that  shares  owned  by  non-residents  shall  be  taxed 
in  tbe  city  or  town  where  the  bank  is  located.'*  "Other  moneyed  capital" 
means  money  capital  invested  otherwise  than  in,  national  banks."  This  re- 
striction only  requires  that  the  amount  of  tax  imposed  and  the  system  of  as- 
sessment applied  to  shares  of  the  stock  shall  be  substantially  the  same  as  are 

1  FIrrt  Nat.  Bank  T.-Donglas  Co.  3  Dill.  598.  tNorth  Ward  Nat.  Bank  ».  Newark,  40  N.  J. 

tVat.  CommerMal  Bank  r.  Mobile,  rt!  Ala.  Law.  55S;  North  Ward  Nat.  Bank  t.  Newark,  39 

234.                                                                        ,  N.  J.  Law,  :iV);  Howell  T.  CaatopoTIs,  35  Mich. 

>Howell  T.  Caasopolls,  36  Mich.  471 ;  Kyle  v.  471 :  Kyle  t.  FayettevUla,  7S  N.  C.  446  ;  Bci«  T. 

FayettCTilte,  76  N.  C.  446 ;  Bnle  v.  FayettevlIIe,  79  Same,  7;)  N.  C.  267. 

N.  C.  267 ;  North  Ward  Nat.  Bank  T.  Newark,  l«  North  Ward  Nat.  Bank  ▼.  Newark,  39  N.  J. 

39  N.  J.  Law,  3S0;  Nat.  Bank  T.  Com.  9  Wall.  Law,  3^. 

3o3;  LlonberKerT.Ronse,Id.4»8;  Aastlnv.Bos-  ULittle  v.  Uttia,  ]3IHaas.367. 

ton.  14  Allen,  369.  I«  North  Ward  Nat.  Bank  T.  Newark,  40  N.  J. 

ISnmter  Co  t.  OalnoeTlIle  Bank,  62  Ala.  464.  Law,  662 ;  Stale  v.  Branin,  38  N.  J.  Law,  4J4. 

IFIrntNat.  Bank  T.  Smith,  66  III.  44;  Bake.-v.  UNnt.State  Bank  v.Plerce,  13  Alb.  Law  J.  It. 

First  Nat.  Bank,  67  IlL  297.  liStnter.  Collector,  2  Bailey,  664. 

•Tappan  r.  Merch.  Nat.  Bank,  19  Wall.  490;  U  Chnrlenton  v.  People'a  Nat.  Bank,  6  8.  C.  103. 

Baker  t.  Firat  Nat.  Bank,  67  111.  297 ;  Prov.  In«t.  l«  LlonberRer  t.  Rouse,  9  Wall.  475 ;  Pollard  v. 

T.  Boaton,  101  Mnaa  676;  McLanghlin  v.  Chad-  State.  65  Ala.  62S;  Miller  T.IIellbron,68  Cal.  133; 

Itell,  7  Ilelsk.  38).    See  15  St.  at  Large,  34.  North  Ward  Nat.  Bank  v.  Newark,  39  N.  J.  Lav, 

TSiimter  Co.  T.  Nat.  Bank  of  GalnesTille,  62  380;  Rug^lea  v.  Fond  dn  Ijic,  63  Wl«.  4.*)9. 

Ala. 469,  Nat.  Bank  V.  Com'rs,  9  WaU. 36S.  i7Mlller  T.  Heilbron,  6S  Cal.  133;  People  T. 

•  AnatiA  V.  Boston,  14  Allen,  36'J.  Weaver,  100  U.  S.  613. 
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imposed  and  applied  to  other  moneyed  capital.*  Where  different  rates  of  tax- 
ation are  imposed  upon  different  classes  of  moneyed  capital  the  fate  of  taxation 
on  national  bank  shares  should  not  exceed  the  rate  Imposed  on  shares  in  state 
banks.*  In  the  taxation  of  national  bank  shares  it  must  appear  that  the  as- 
sessoiB  acted  under  some  agreement  or  rule  which  necessarily  tended  to  tax 
such  shares  at  a  greater  rate  than  is  assessed  on  other  moneyed  capital,  to  ren- 
der the  assessment  void.'  If  the  amount  assessed  on  them  is  governed  by  the 
same  percentage  on  the  valuation  as  that  applied  to  other  moneyed  capital, 
the  act  of  congress  is  satisfied.^  Any  system  of  assessment  of  taxes  which 
exacts  from  the  owner  of  the  shares  a  larger  sum  in  proportion  to  their  act- 
ual value  than  it  does  from  the  owner  of  other  moneyed  capital  valued  in  like 
manner,  taxes  them  at  a  greater  rate  within  the  meaning  of  the  act  of  con- 
gress.' 

Valuation.  The  actual  and  not  the  par  value  is  the  standard  of  taxation 
of  national  bank  shares,*  and  such  valuation  is  not  affected  by  the  fact  that  a 
portion  of  the  capital  of  the  bank  is  invested  in  United  States  bonds  ;7  and 
the  surplus  fund  which  a  national  bank  is  required  to  reserve  from  its  net 
proQts  is  not  excluded  in  the  valuation  of  its  shares  for  taxation.'  Under 
certain  limitations,  the  shares  of  the  national  banks  are  taxable,  with  exclu- 
sive reference  to  their  value,  and  without  regard  to  the  nature  of  the  property 
Iield  by  the  bank  as  a  corporation.'  They  may  be  lawfully  included  in  the 
valuiition  of  the  personal  property  of  the  owners  thereof  in  assessing  stale 
taxes. '•  The  provision  of  the  act  of  congress  has  reference  to  the  entir^  process 
of  assessment,  and  includes  tlie  valuation  qf  the  shares,  as  well  as  the  rate  of 
percentage  charged  thereon."  Shares  in  national  banks  may  be  valued  above 
their  par  value.**  The  actual  value  of  thestock  diminished  by  the  proportionate 
value  of  the  real  estate  owned  by  the  bank,  furnishes  the  proper  sum  upon 
which  to  assess  the  tax."  .The  state  cannot  evade  the  restriction  contained  in 
the  act  of  congress,  by  requiring  the  value  of  the  property  to  be  added  to  the 
value  of  the  shares."  Where  the  value  of  the  real  estate  held  by  the  bank  was 
not  deducted,  the  shaies  are  subjected  to  double  taxation,  and  the  tax  was  in- 
valid." 

Reduction  from  Valuation.  Where  other  moneyed  corporation  was 
taxed,  but  a  reduction  to  the  whole  amount  of  the  owner's  indebtedness  was 
to  be  made  before  assessment,  and  no  such  deduction  was  allowed  to  the  hold- 
ers of  national  bank  stock,  the  tax  upon  such  shares  is  invalid."  Under  a 
statute  making  taxable  all  credits  in  excess  of  the  debts  of  the  person  taxed, 
it  is  not  necessarily  in  conflict  with  the.  act  of  congress  providing  that  na- 
tional bank  stock  shall  not  be  taxed  at  a  greater  rate  than  other  moneyed 
capital,  even  though  the  latter  are  taxed  for  their  full  value,  without  deduct- 

I  PolUrd  T.  Stnta.  66  Alu.  628.  10  Van  Allen  t.  Acmaaora,  3  Wall.  673;  Peopis 

tClty  Nat.  Bank  v.  Padaeah,  SFllpptn,61.  v.  .Coin'ra,  4  Wall.  !J44j  Nat.  Bank  ▼.  Com.  » 

(First  Niit.BnnkT.  Farwell,?  Fed.  Bep.  6H;  WaU.  3S3;  Tappan   T.    March.   Nat.    Bank,  19 

8.  C.  10  Bias.  270.  Wall.  491  j  People  t.  Com'rs,  »4  U.  S.  413  ;  WulM 

«Peltoii  V.  Nat.  Bank,  101 U.  S.  143 ;  People  ▼.  t.  Dowley,  94  U.  S.  627;  Adama  v.  Naahville,  95 

Weaver,  100  U.  8.  S39.                                         '  U.  8. 19;  Hclver  v.  Robinson,  63  Ala.  4S6;  Nat. 

>P«]l<rd  v.State,63  Ala.  632;  Pelton  T.Nat.  Commercial  Bank  v.  Mobile,  6j  Ala.  296. 

Bank,  KJl  U.  S.  14.',.  u  People  T.  Weaver.  100  U.  8.  639. 

<  People  v.  Coiii'ra.  91  V.  8.  416;  8.  C.  67  N.  Y.  ItPelton  v.  Nat.  Bank,  101  U.  S.  143. 

616 ;  Van  Allen  v.  Aaaeasora,  3  Wall.  673 ;  People  MPeople  ▼.  Weaver,  100  U.  8. 639 ;  Snp'ra  oT  Al. 

V.  Cum'ra  of  Tazea,  8  Hnn,  666.  bany  v.  Stanley,  106  U.  8. 306;  8.  C.  12  Fed.  Rep. 

'Id.  67.    See  People  V.  Dolan,  36  N.  Y.  &]{  Mat.  Alb. 

(Stafford  Nat.  Bank  t.  Dover,  68  N.  H.  316;  Exch.  Bank  v.  Hllla,  6  Fed.  Rep.  261. 

Flrat  Nat.  Bank  T.  Peterborough. S«  N.  H.  38;  UPellon  v.Nat.  Bank,  101  U.8  143. 

Nat.  Bank  v.  Com'ra,  9  Wall.  3u3;   People  T.  U Nat.  Bank  V.  Kimball,  103  (J.  S.  732. 

r«m'r8, 67  N.  Y.  616;  8.  C.  94  V.  S  416  Ucity  Nnt.  Buuk  V.  I  aducah,  2  Flippln,  61. 

•  Evansvllle  Nat.  Bank  v.  Brltton.  KID  U.  8. 
3.^;  Van  Allen  v.  Asseuora,  3  Wall.  673. 
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iiig  indebtedness.'  The  provisions  which  aathorize  the  taX'payer  to  deduct 
his  indebtedness  from  the  amount  of  money  loaned  and  solvent  credits,  tax- 
ing  only  the  excess,  and  exempts  from  taxation  of  the  capital  stock  of  incor- 
porated companies  created  under  any  law  of  the  state  such  portion  thereof 
as  may  be  invested  in  property,  and  taxed  otherwise  as  property,  and  lim- 
its municipal  taxation  upon  such  corporations,  iu  their  operation  upon  mon- 
eyed capital  discriminate  unfavorably  against  shareholders  in  national  banks, 
and  are  to  that  extent  violative  of  the  act  of  congress.'  Shareholders  are  not 
entitled  to  any  allowance  for  such  of  the  capital  and  surplus  of  the  bank  as 
may  be  invested  in  government  bonds ;  ^  as  a  state  statute  taxing  bank  stock 
must  levy  the  tax  on  the  shai'es  of  stockholders,  as  distinguisl^  from  the 
capital  of  the  bank  invested  in  federal  securities.'*  Congress  may  subject  the 
shares  of  national  bank  stock  to  state  taxation,  notwitlistanding  the  capital 
is  invested  in  national  securities.'^  The  shares  of  stock  are  property,  separate 
and  distinct  from  the  property  of  the  corporation  which  they  represent.*^ 

Dkductiox  ov  Indebtedness.  Any  statute  is  in  conflict  with  the  re- 
strictive clause  of  the  act  of  congress  in  so  far  as  it  does  not  permit  »  stock- 
holder to  deduct  the  amount  of  his  just  indebtedness  from  the  assessed  value 
of  his  stock,  while  the  owners  of  all  other  taxable  personal  property  may  de- 
duct debts  from  the  value  of  their  property.'  When  the  shareholder  has  no 
debts  to  deduct,  the  law  provides  a  mode  of  assessment  lor  him  which  is  not 
in  conflict  with  the  act  of  congress;  the  law  in  that  case  can  be  held  valid,' 
and  he  cannot  recover  back  the  tax  paid  pursuant  thereto.  If  he  baa  debts, 
the  assessment  excluding  them  from  computation  is  voidable,  but  the  assess- 
ing olllcers  act  within  their  authority  until  they  are  duly  notified  that  he  is 
entitled  to  deduction  of  such  debts,'  and  notice  of  debts  must  be  given  to  the 
assessor.'"  If  the  assessing  officer  proceeds  after  such  notice  and  acts  in  vio- 
lation of  the  act  of  congress,  the  tax-payer  may  take  the  requisite  steps  to 
secure  th^  deduction,  and  when  secured  the  residue  of  the  state  statute  re- 
mains valid."  Where,  under  the  statute,  tlie  stockholder  has  presented  to  the 
proper  board  of  assessors  his  affidavit  showing  that  his  personal  propeity 
snbject  to  taxation,  including  such  shares,  after  deducting  therefrom  his  just 
debts,  is  of  no  value,  and  they  refuse,  on  bis  demand,  to  reduce  his  assess- 
ment of  the  shares,  an  iujunction  should  be  awarded  to  restrain  the  collection 
of  the  tax.^  In  the  absence  of  evidence  that  the  debt  claimed  for  deduction 
was  not  a  just  one  and  enforceable  against  the  party  taxed,  he  is  entitled  to 
have  it  deducted,  and  this,  although  the  transaction  creating  the  debt  was  a 
■*  device  to  escape  assessment  and  taxation ;"  so  held,  in  a  case  where  the  debt 
was  created  in  the  purchase  of  non-taxable  securities.'^    Where  the  assess- 

iFInt  Nat.  Bank  v.St.  I09eph.4B  Mlch.626i  ssup'rsofAIbanyT.  Stanley,  12Fed.Bep. 90; 

8.  C.  9  N.  W.  Rep.  833.  Anstli  v.  Boston,  14  Alton.  367,  to  the  same  at. 

*Pollnrd  V.  Stnts,  es  Ala.  623.  fsrt;  People  .▼.  Bui),  48   N.  T.  67;  Oordon  T. 

SFint  Nat.  Bank  t.  rarwell,  7  Fed.  Bep.  618.  Cornes,  47  N.  Y.  608;  Village  of  Middleton,  Ex 

<Nat.  Baak  Y.  Com'n,  9  Wall.  363.  parte,  8i  ».  Y.  19«. 

iHeCallocbr.  Maryland.  4  Wheat.  316;  Wei-  iSup'ra  of  Albany  v.  Stanl«y,  IK  IT.  8.306; 

toDT.  Charleston,  2  Pet.  449;  Colle[:iorT.  Day,  11  Hills  v.  Nat.  Exch.  Bank,  Id.  319;  EvansvilU 

Wall.  1-23;  Ward  V.  Marylanl,  12  Wall.  427 ;  Van  Bank  T.  Britton,  Id.  328;  S.  0.  10  Biss.SOS;  II 

Allen  v.Asaesaora,  3  Wall.  693.  Fed.  Rep.  96. 

•Klrtland  T.  Hotchkiss,4^Conn.433;  Van  AU  lOSap'rs  of  Albany  T.  Stanley,  106  U.  S.  <06;  8 

hn  T.  Aasesson,  3  Wall.  673;  Bradley  v.  People,  C.  12  Fed'.  Rep.  1. 

4  Wall.  469;  Nat.  Bank  T.  Cora're,  9  Wall.  3i3.  nSap'rs  or  Albany  ▼.  Stanley,  105  U.  S.  305; 

TSnp'rs  of  Albany  r.  Stanley.  1C6  U.  8.  3U6;  HUM  y.  Nat.  Kxcb.  Bank,  106  U.  8.  319;  Evnns- 

Bills  T.  Nat.  Exch.  Bank.  Id.  31il;  Eransville  Tllle  Rank  T.  Britton,  105  U.  S.  322 ;  S.  C.  10  Bisa. 

Bnak  T.  Britton,  Id.  322;  S.  C.  lU  Biss.  303;  12  608;  12  Fed.  Kop.  96. 

Fed.  Bep.  96;  Railroad  Tax  Cases,  13  Fed.  Rep.  Uilllls   v.  Nat.  >:xch.  Bank,  1«6  U.  8.  3J9; 

"37;  People  t.  WeaTer,  100  U.  S.  639,  reverslnK  ETiinavI.le  Bank  t.  Britton,  Id.  322 j  S.  C.  10 Biss. 

8.C.;  WUIiams  r.  Wearer,  76  N.  Y.  3J;  and  see  e03;  12  Fed.  Rap.  96. 

Camminga  v.  Nat.  Bank,  101  U.  8.  153;  Riiggles  13  People  v.  Ryan,  88  N.  Y.  148. 
».  Pond  do  Lac.  10  N.  W.  Hep  566. 

v.l9,no.6— 26 
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ment  is  not  void,  but  only  voidable,  it  must  stand  good  for  the  assessment  In 
each  case  wtiich  is  not  shown  to  l>e  in  excess  of  the  just  debts  of  the  share- 
holder that  should  be  deducted.^ 

Eqttality  and  Uniformity.  The  restrictions  on  the  power  of  the  state 
to  tax  national  bank  shares  is  intended  to  secure  equality  of  valuation  in  their 
assessment,  as  well  as  equality  in  the  rate  of  the  tax  after  the  iissessment  has 
been  made.'  The  rule  tliat  they  should  not  be  assessed  higher  than  other  mon- 
eyed  capital  is  not  violated  by  taxing  them  without  deduction  of  mortgages, 
judgments,  and  other  securities  for  money  loaned,  although  some  capital  is 
subject  to  such  exemption  from  taxation  for  other  than  state  purposes;'  so 
exempting  from  taxation  money  invested  in  state  bonds,  or  city  bonds,  is  not 
an  unfriendly  discrimination.''  The  act  of  congress  is  not  infringed  by  a  state 
law  which  provides  that  all  personal  property,  including  money  and  all  debts 
owiiig  by  solvent  debtors,  and  shares  in  national  and  state  banks,  and  otlier 
corporations,  shall  be  assessed  at  their  true  value  and  taxed  at  an  equal  rate, 
even  if  it  also  provides  that  certain  classes  of  property,  including  shares  in 
certain  classes  of  corporations,  shall  be  exempt  from  taxation.<*  The  discrim- 
ination must  be  "  with  moneyed  capital  in  the  hands  of  individual  citizens;" 
a  discrimination  between  shareholders  in  corporations,  other  than  banks,  is 
not  within  the  prohibition."  The  rule  or  principle  of  unequal  valuation  of 
different  classes  of  property,  adopted  by  local  boaixis  of  assessors,  is  in  conflict 
with  the  constitution  and  works  injustice  to  owners  of  bank  shares;'  so  to 
tax  the  shares  in  a  national  bank  at  their  full  value,  while  other  property  is 
assessed  at  30  or  40  per  cent,  of  its  value,  is  unjust  and  unlawful,  and  the  bank 
may  maintain  an  action  to  restrain  the  collection  of  such  tax;»  the  court  will 
not  restrain  the  collection  where  the  shares  are  taxable  and  no  excessive  val- 
uation is  complained  of,  although  the  ofHcers  arrived  at  correct  result  by  an 
erroneous  method.'  Although  for  purposes  of  taxation  the  statutes  provide 
for  the  valuation  of  all  moneyed  capital,  including  shares  of  national  banks, 
at  its  true  ciish  value,  the  systematic  and  intentional  valuation  of  all  other  mon- 
eyed capital  by  the  taxing  officers  far  below  its  true  value,  while  the  shares  are 
assessed  at  their  true  value,  is  a  violation  of  the  act  of  congi-ess,  which  pre- 
scribes the  rule  by  which  they  shall  be  taxed  by  state  authority ;»«  and  the 
statute  which  establishes  a  mo^e  of  assessments  by  which  shares  are  valued 
higher  in  proportion  to  their  real  value  than  other  moneyed  capital,  is  in  con- 
flict, although  no  greater  percentage  is  levied  than  on  that  of  other  moneyed 
capital."  In  such  case,  on  the  payment  or  the  tender  of  the  sum  which  such 
shares  ought  to  pay,  under  the  rule  established  by  that  act,  a  court  of  equity 
will  enjoin  the  state  authorities  from  collecting  the  remainder;'*  but  where 
they  are  taxed  at  the  same  rate  as  other  property,  and  the  valuation  of  these 
shares  is  at  half  their  actual  value,  while  thiit  of  some  other  property  is  at  less 
than  half  its  value,  a  discrimination  is  not  thereby  shown.*^  The  validity  of 
a  municipal  tax  on  the  shares  of  a  national  bank  is  not  impaired  by  the  fact 
that  the  money  paid  for  such  stock  may  have  been  taxed  for  municipal  pur- 
poses to  the  «ame  person.''* 

DiRCRiMi NATION.  A  State  law  is  not  violative  of  the  act  of  congress  merely 
on  the  ground  that  it  allowed  a  "partial  exemption"  of  a  certain  kind  of 
moneyed  capital,  which  was  designed  to  prevent  a  double  burden  of  taxation, 

iHUhr.  Nat.  Exch.  Bank,  12  Fed.  Rep. 93.  (Id. 

*  Albany  City  Nat.  Bank  r.  Maber,  6  Fed  Rep.  (St.  Loala  Nat.  Bank  T.  Papin,  4  Din.  29. 

417.  lOSecond  Nnt.  Bank  T.  Caldwell,  13  Fed.  Rep. 

SGorgaa'  Appeal,  79  Pa.  St.  149.  432;  Hepbnrn  v.School-dlst.  23  Wall.4!)0. 

*  Pollard  T.  State.  6S  Ala.  628 ;  Adama  r.  Nash.  u  People  v.  Com'ra,  69  N.  Y.  91 ;  8.  0.  8  Ran, 
Tille,  96  U.  S.  19.  6-J«. 

tStratton  v.  Collins,  43  N.  J.  haw.  963.  MSt.  Louis  Nat.  Bank  t.  PapIn,  4  Dill.  29. 

*  First  Nat.  Bank  v.  Waters.  7  Fed.  Rep.  163.         UCity  Nat.  Bank  v.  Padaeah,2  Pllppin,  <>1. 
'  TOammlngs  T.  Nat.  Bank,  101 13.  S.  193.  u  Richmond  City  T.  Scott,  48  Ind.  BUS. 
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both  of  property  and  debts  secured  by  It.'  The  fact  that  two  banks  by  their 
charters  are  specially  taxed,  will  not  preclude  taxation  of  the  shares  in  the 
national  banks  by  general  law ;  neither  are  the  shares  to  be  excluded  from 
taxation  because  some  other  classes  of  moneyed  capital  are  exempted  from 
taxation  by  a  law  of  limited  application.'  A  tax  may  be  levied  by  an  incor- 
porated city  on  the  shares  of  stock  of  a  national  bank  at  the  same  rate  as  on 
real  and  personal  property  within  the  city,  although  there  is  still  in  existence 
branches  of  the  state  bank,  the  shares  of  which  are  not  subject  to  municipal 
taxation.*  Where  there  is  no  discrimination  against  such  shares  and  in  favor 
of  other  moneyed  capital  in  the  bands  of  individual  citizens  of  the  state,  such 
taxation  is  valid.*  The  act  of  congi-ess  of  Juae  3,  1864,  was  not  intended  to 
curtail  the  power  of  the  state  on  the  subject  of  taxation,  or  to  prohibit  ex- 
emptions of  particular  kinds  of  property,  but  to  protect  corporations  formed 
under  its  authority  from  unfriendly  discrimination  by  the  state  in  the  exer- 
cise of  their  taxing  powers.*  It  was  the  intention  of  congress  to  prevent  the 
state,  by  hostile  legislation,  from  discriminating  against  national  banks,  and 
to  place  all  bank  shares,  state  and  national,  on  a  common  level.*  The  system 
of  assessment  of  bank  shares,  owing  to  the  fact  that  the  shares  of  different 
banks  are  differently  rated,  must  necessarily  be  imperfect.'  The  law  does  not 
require  absolute  accuracy  where  the  shareholders  have  the  same  rights  as 
other  individuals  taxed  for  moneyed  capital;  they  should  look  to  the  statutes 
of  the  state  for  relief.*  '  It  is  notsulHcient,  to  invalidate  the  taxation,  to  show 
that  in  the  case  of  a  single  state  bank,  the  shares  of  which  are  subject  to  a 
like  taxation,  that  the  assessors,  either  by  mistake  or  intention,  have  shown 
favor.* 

Enfobcement  of  Tayment.  Payment  of  the  tax  imposed  on  bank  shares 
may  be  enforced.'*  The  tax  imposed  pursuant  to  statute  becomes  a  lien  upon 
the  shares  taxed,  and  such  lien  continues  till  the  tax  is  paid."  It  may  be 
made  the  duty  of  every  national  bank  to  pay  for  its  stockholders  the  tax  legally 
assessed  against  their  respective  shares,  whether  the  stockholders  reside  in 
the  state  or  not.''  The  state  statute  relating  to  the  collection  of  taxes  upon 
bank  shares  does  not  apply  to  shares  belonging  to  the  estates  of  deceased  per- 
sons." A  bank  may  be  compelled  to  disclose  the  amount  of  deposits  due  each 
depositor,  and  a  state  law  to  that  effect  is  enforceable. '■•  Where  the  statute 
requires  or  permits  the  bank  to  pay  the  tax  for  the  shareholder,  as  trustee  it 
is  the  proper  complainant  seeking  relief  against  illegal  exaction.'^  A  statute 
requiring  the  cashier  to  return  to  the  clerk  of  each  town  in  the  state  where 
shareholders  reside,  a  list  of  shareholders  resident  therein,  and  the  amount 
paid  out  on  each  share,  is  valid.'* 

Suit  to  Ekjoin  Collection.  A  shareholder  who  has  made  affidavit  and 
demand  for  deduction  of  debts  owed  by  him  from  the  valuation  of  his  shares, 
as  required  by  law,  may  bring  suit  to  enjoin  the  collection  of  such  tax."    And 

iPoUard  T.  State,  «9  Ala.  633;   Hapbarn  T.  USImmons  v.  Aldrich,  41  Wis.  241;  Van  Siyke 

School  Directors,  23  WalHSO.  T.  State,  23  Wl».  653;  Bacnall  V.  State,  26  Wla. 

3LeraIeyT.  Coin'ra,S$N.  C.332|LlooberKerv.  112. 

Sooie,* Wall. 408;  fappan ▼. Hweb.  Nat. Bank,  ,  UNat.  CommercInlBank  T.MobIIe,6'2AIa.296; 

19  Wall.  490;  Providence  Ins.  Co.  t.  Boston,  101  Nat.  Bank  t.  Com'rs,  9  Wall  3S3;  Tappnn  ▼. 

Mass.  696.  Mereh.  Nat.  Bank,  19  Wall.  491 ;  Walte  v.  Dowley, 

tBiebmond  City  v.  Scott,  48  Ind.  £68.  94  U.  S.  627;  Adams  ▼.  Nashville,  96  U.  S.  19; 

tLemley  v.  Ctem'rs,  86  N.  C.  379,  Mclvers  v.  Robinson.  63  Ala.  466. 

•  Adama  T.  Nashville,  96  U.  S.  19;  People  v.  UHevere  v.  Boston,  123  Mass.  375. 
Coai'n,4WaU.ai4 ;  Hepbaru  V.Schaol  Directors,  UFIrst  Nnt.  Bnnk  V.  Hughes.  21  Alb.  Law  J.  74. 
23  WaU.  4S0.  U  Nat.  Bnnk  v.  CumminKS,  101  U.  S.  1S3|  First 

•  Stanley  v.  Board  of  Sap'rs.  16  Fed.  Rep'.  483.      Nat.  Bnnk  v.  St.  Joseph,  46  Mich.  S26. 
JId.  leWullev.  Dowley,  94  U.S.  527. 

•Id.  17 Hills  V.  Nut.  Alb.  Ezch.  Bank.  U  FoU.  Rep. 

•  M.  93. 
»Ftr*t  Nat  Bank  T.  Donglns  Co.  3  Dili.  299. 
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where  It  Is  shown  that  the  affldavit  and  demand  would  have  been  nnaTalTing, 
fbey  may  show,  in  an  action  by  the  banii:  brought  on  their  behalf,  the  deduc- 
tions to  which  they  were  entitled.^  A  national  bank  may,  on  behalf  of  its 
Stockholders,  maintain  a  suit  to  enjoin  the  collection  of  a  tax  which  has  been 
unlawfully  assessed  on  the  shares  by  state  authorities,*  and  on  the  ground  of 
an  illegal  assessment  arising  from  the  failure  to  deduct  from  the  valuation 
the  debts  owned  by  the  stockholders,'  although  payable  in  the  first  instance 
by  such  shareholder,  if  a  multiplicity  of  suits  can  be  thereby  avoided,  or  injuiy 
to  its  credit  or  business  is  anticipated.*  Where  the  statute  requires  or  permits 
the  bank  to  pay  the  tax  for  the  shareholder,  as  trustee,  the  bank  is  the  proper 
complainant  seeking  relief  against  illegal  exaction.'  A  bill  to  restrain  the 
collection  of  the  state  tax  must  show  a  statute  discriminating  against  them, 
pi  that  they  are  rated  higher  in  proportion  to  actual  yalttation  than  other 
moneyed  corporations.' — [£d. 

linili  T.  Nat.  Alb.  Exeh.  Bank,  106  V.  8. 819 1  101  U.  8. 163 1  MtOB  r.  tint.  Bsak.  101  V.  8.  MS; 

8.  C.  18  F«d.  Rep.  93;  EvaniTilla  Nat.  Bank  T.  KranrrUla  Nat.  Baak  ▼.  Brltton,  106  D.  S.  322. 
Biitton.  1U5  U.  S.  82a.    See  Sap'ra  of  Albany  r.  iOityNat  BankT.PadDcah,2FUppln,Sl.    8n 

Stanley,  12  Fed.  Rep.  82.  Nat.  Alb.  Ezcb.  Bank  T.  HUla,  6  Fed.  Rep.  SMS; 

*Hill8  T.  Nat.  Alb.  l£xcta.  Bank,  106  U.  8. 319;  reversed,  12  Fed.  Rep.  93. 
8.  C.  12  Fed.  Rep.  93;  ETaniTllIe  Nat.  Bank  T.  SNat.  Bank  r.  Cnmmlngi,  101  U.  S.  153,  af- 

Brltton,  103  U.  S.  328.  flrmad;  Bransrille  Nat.  Bank  ▼.  Brltton.  106  D. 

tNit.  Alb.  Kzeh.  Bank  T.  Hllla,  6  Fad.  Rap.  8.322;  8. C.  12 Fed.  Rep.  93;  Flrat  Nat.  Bank  t. 

Bt9;  Hill«v.Nat.Alb.Exeh.Bank,I06U.S.319t  St.  Joieph,  M  Mleh.  KM. 

8. 0.  IS  Fad.  a^p.  93;  Cammlnfa  T.  Nat.  Bank,  (Oerman  Nat.  Bank  r.  Kimball,  103  V.  S.  n2| 

HUH  T.  Nat.  Alb.  Sixeh.  Bank,  U  Fad.  Hap.  O, 


Msin>His  &  L.  B.  B.  Go.,  as  reorganized,  v.  Dow.* 

{Oireuit  Court,  8.  2>.  Neu  Tork.    February  U,  1884.) 

Ultra  Virbs— Rbtentiob  of  BENEvrrs. 

A  corporation  cannot  retain  property  acquired  under  a  transaetton  tiUr» 
vire$,  and  at  the  same  time  repudiate  its  obligations  under  the  same  transac- 
tions. 

Corporations— Power  to  Contract  with  Stookholdbrb. 

A  corporation  is  not  precluded  from  contracting  with  Ita  bondholders  be- 
cause they  own  all  the  stock. 

Same — Moktgaoe  of  Corporate  Franchisb. 

A  corporation  lawfully  purchasing  its  franchise  has  implied  authority  to 
mortgage  it  for  the  purchase  money. 

Bake — Case  IStatbd. 

A  railroad  corporation  organized  In  Arkansas  Issued  bonds  secured  by  trust 
mortgage  of  its  franchises  and  other  property;  the  mortgaf^e  was  foreclosed, 
and  a  scheme  of  reorganization  adopted.  In  pursuance  of  which  the  company 
conveyed  all  its  property  to  the  trustees,  and  the  bondholders  formed  a  new 
corporation,  to  which  the  franchises  and  other  property  of  the  old  one  were 
conveyed  by  the  trustees.  The  new  corporation,  thus  composed  entirely  of  the 
original  bondholders,  issued  its  bonds  to  those  bondholders,  secured  by  mort- 
gage of  its  franchises  and  other  property ;  and  the  new  bonds  were  received 
in  lieu  of  the  old.  Afterwards  portions  of  the  stock  passed  into  other  hands. 
Held,  that  the  bonds  constituted  a  valid  obligation,  notwithstanding  the  stock- 
holders of  the  contracting  corporation  were  the  contractees,  and  notwitstand- 
ing  a  provision  in  the  constitution  of  Arkansas  forbidding  private  corpora- 
tions to  issue  stock  or  bonds  except  for  value  actually  received. 

•See  7  Sup.  Ct.  Rep.  482,  and  20  Fed.  Rep.  260,  768. 
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In  Equity. 

Dillon  db  Swayne,  for  plaintiff. 

Pl<itt  -£  Bmcen,  for  defendant. 

WArxACB,  J.  The  complainant's  bill  is  filed  against  the  tmstees 
and  holders  of  the  mortgage  bonds  of  the  complainant  for  f  2,600,< 
OOO,  and  the  mortgage  upon  its  corporate  franchises  and  property  for 
Eecuring  the  same,  execated  May  2, 1877,  seeking  to  annid  the  bonds 
and  mortgage,  upon  the  groand  that  they  were  issued  and  executed  by 
the  complainant  without  corporate  power  in  that  behalf. 

A  brief  statement  of  the  facts  relating  to  the  creation  of  the  mo):t< 
gage  bonds,  their  origin,  consideration,  and  purpose,  will  serve  to 
present  the  legal  questions  involved.  The  complainant,  created  under 
a  speo'al  act  of  the  legislature  of  Arkansas,  is  a  reorganized  corpora- 
tion which  has  succeeded  to  the  property  and  franchises  of  a  former 
corporation  of  the  same  name  under  the  foreclosure  of  a  mortgage  of 
that  corporation,  and  a  conveyance  i  nder  the  decree  of  foreclosure. 
By  the  terms  of  that  mortgage,  and  by  the  provisions  of  the  decree  of 
foreclosure  in  conformity  therewith,  it  was  provided  that  if  the  trust- 
ees named  in  the  mortgage  should  be  requested  so  to  do  by  a  major- 
ity of  the  holders  of  the  bonds  secured  thereby  they  might  purchase 
the  property,  and,  in  that  case,  no  bondholder  should  have  any  claim 
to  the  premises  or  the  proceeds  thereof,  except  for  his  pro  raia 
share,  as  represented  in  a  new  corporation  or  company  to  be  formed, 
by  a  majority  in  interest  of  said  bondholders,  for  the  use  and  benefit 
of  the  holders  of  the  mortgage  bonds.  The  trustees  purchased  at  the 
sale,  and  thereupon  the  bondholders  proceeded  to  organize  the  pres- 
ent corporation.  There  was  due  to  the  holders  of  the  old  mortgage 
bonds  12,600,000  of  principal,  and  $1,300,000  of  unpaid  interest,  and 
the  scheme  of  reorganization  contemplated  the  acceptance  by  the 
bondholders  of  the  new  mortgage  bonds  in  place  of  their  old  ones,  and 
of  the  capital  stock  in  place  of  their  accrued  and  unpaid  interest. 
Accordingly,  by  the  terms  of  the  reorganization  agreement,  the  cap- 
ital stock  of  the  new  corporation  was  fixed  at  $1,800,000,  divided  into 
13,000  shares  of  $100  each,  and  was  declared  to  be  full  paid ;  and 
by  the  same  agreement  the  trustees  who  had  purchased  at  the  fore- 
closure sale  were  directed  to  transfer  the  property  and  franchises 
purchased  by  them  to  the  new  corporation,  upon  the  condition,  among 
others,  that  the  new  corporation  should  execute  and  deliver  to  said 
tmstees  the  new  mortgage  bonds  for  $2,600,000,  now  sought  to  be 
set  aside.  Thereupon — the  new  corporation  having  agreed  to  accept 
a  conveyance  of  the  property  and  franchises  of  the  old  corporation, 
pursuant  to  the  terms  of  the  reorganization  agreement — the  trustees 
conveyed  the  same  to  the  new  corporation,  the  deed  of  conveyance 
reciting  the  conditions  upon  which,  as  trustees,  for  the  owners  of  the 
oatstandiiig  mortgage  bonds,  they  were  authorized  to  make  such  con- 
veyance, and  further  reciting  the  acceptance  of  such  conditions  by  the 
new  corporation.    The  corporation  accepted  this  conveyance  and  took 
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poBsesBion  under  it.  Every  certificate  of  shares  of  stock  issned  by  it 
contains  a  recital  that  the  bolder  takes  bis  stock  subject  to  the  taort- 
gage  bonds  in  question.  The  new  mortgage  bonds  were  issued  and 
delivered  to  the  trustees  for  the  holders  of  the  outstanding  mortgage 
bonds,  and  were  distributed  by  the  trustees,  pro  rata,  to  the  holders 
of  those  bonds.  The  capital  stock  was  also  apportioned  among  'the 
holders  of  these  bonds,  pro  rcUa,  and  certificates  were  delivered  for  the 
shares  to  which  each  bondholder  was  entitled. 

After  the  reorganized  corporation  had  operated  the  railroad  for 
several  years,  and  early  in  the  year  1880,  the  majority  of  the  stock 
was  acquired  by  Messrs.  Margrand,  Gould,  and  Sage,  in  the  interest 
of  the  St.  Louis,  Iron  Mountain  &  Southern  Bailway  Company.  The 
object  seems  to  have  been  to  acquire  control  of  the  corporation  and 
subordinate  its  management  to  the  interests  of  the  Iron  Mountain 
company.  The  parties  who  thus  acquired  control  now  control  -the 
corporation,  and,  speaking  through  it,  insist  that  the  mortgage  bonds, 
which  were  the  consideration  of  the  transfer  of  the  property  to  the 
corporation,  are  void,  and  should  be  set  aside.  The  case,  then,  is 
this :  The  complainant  is  a  corporation  which  was  brought  into  life 
by  a  body  of  creditors  of  a  pre-existing  corporation,  who  had  suc- 
ceeded to  all  the  property  thereof,  and  who  proposed  to  convey  such 
property  to  the  complainant  upon  receiving,  among  other  considera- 
tions, the  mortgage  bonds  in  suit.  The  complainant  assented  to  this 
proposition,  accepted  a  conveyance  of  the  property,  and  executed  its 
mortgage  bonds.  It  asserts  now  that  although  it  had  power  to  ac- 
quire the  property  it  had  no  lawful  power  to  pay  for  it  in  the  terms 
and  manner  promised.  Its  contention  is  founded  upon  a  section  of 
the  charter  or  act  of  incorporation  by  which  alone  it  is  claimed  its 
power  to  create  a  mortgage  is  conferred,  and  upon  a  provision  of  the 
constitution  of  Arkansas  which  limits  the  power  of  corporations  of 
that  state  in  issuing  bonds.  The  section  of  the  charter  relied  on  is 
section  9,  which  is  as  follows : 

"The  said  company  may  at  any  time  increase  its  capital  to  a  sum  sufficient 
to  complete  the  said  road,  and  stock  it  with  any  thing  necessary  to  give  it 
full  operation  and  effect,  either  by  opening  books  for  new  stock,  or  by  selling 
such  new  stock,  or  by  borrowing  money  on  the  credit  of  the  company,  and 
on  the  mortgage  of  its  charter  and  works." 

The  constitutional  provision  is  contained  in  article  12,  and  de- 
clares : 

"No  private  corporation  shall  issue  stock  or  I)onds  except  for  money  or 

property  actually  received,  or  labor  done;  and  all  fictitious  increase  of  stock 
or  indebtedness  shall  be  void." 

As  the  bonds  and  stock  issued  by  this  corporation  were  issued  for 
property  actually  received,  viz.,  the  said  railroad  and  all  the  corporate 
property,  it  is  not  obvious  how  this  constitutional  provision  has  any 
application  to  the  present  controversy.  It  is  assumed  in  the  argu- 
ment of  counsel  for  the  complainant,  and  reiterated  several  times. 
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that  the  complainant  received  no  consideration  for  the  mortgage 
bonds.  Upon  what  theory  this  is  claimed  or  can  be  maintained  is 
not  apparent,  and,  indeed,  is  incomprehensible.  The  original  cor- 
poration had  been  divested  of  its  property  by  the  foreclosure  sale. 
The  newly-organized  corporation  accepted  a  reconveyance  upon  oon- 
dition  of  executing  the  new  mortgage  bonds  to  the  vendors.  Whether 
the  complainant  is  a  new  corporation,  or  whether  it  is  the  old  corpo- 
ration, need  not  be  considered,  because  in  either  view  the  mortgage 
bonds  were  the  consideration  of  the  conveyance. 

The  proposition  which  is  advanced,  that  the  vendors  and  the  vend- 
ees w«re  the  same  persons,  and  therefore  there  could  be  no  contract 
or  sale,  is  not  even  technically  correct.  One  of  the  parties  was  the 
corporation;  the  bondholders,  by  their  trustees,  were  the  other  par- 
ties. ■  True,  the  stockholders  of  the  corporation  were  also  the  bond- 
holders, but  the  circumstance  that  all  the  stockholders  of  a  corpora- 
tion are  at  the  same  time  the  several  owners  of  property,  which  the 
corporation  wishes  to  buy,  does  not  destroy  the  power  of  the  parties 
to  contract  together.  Suppose  there  were  two  corporations,  each 
composed  of  the  same  stockholders,  can  it  be  seriously  contended 
that  one  corporation  could  not  make  a  contract  with  the  other  ?  A 
corporation  may  contract  with  its  directors ;  why  not  with  its  stock- 
bolders  ?  If  the  complainant  ever  acquired  the  property  it  was  by  a 
purchase;  if  it  could  purchase,  the  bondholders  could  sell,  and  the 
mortgage  was  the  consideration  of  the  purchase  and  sale. 

The  primary  questions,  then,  are — First,  whether,  upon  the  pur- 
chase of  property,  the  corporation  could  mortgage  what  it  acquired 
to  secure  the  purchase  money;  and,  second,  whether  section  9  of  the 
charter  has  any  application  to  such  a  transaction.  It  is  to  be  ob- 
served that  the  complainant  does  not  question  its  own  power  to  ac- 
quire the  property  conveyed  to  it.  It  cannot  do  this  while  it  holds 
on  to  the  property  and  seeks  to  remove  the  lien  of  the  mortgage.  If 
it  oonld  legitimately  purchase,  why  could  it  not^  like  an  individual 
purchaser,  mortgage  to  secure  the  price  ?  A  corporation,  in  order  to 
attain  its  legitimate  objects,  may  deal  precisely  as  can  an  individual 
who  seeks  to  accomplish  the  same  ends,  unless  it  is  prohibited  by 
law  to  incur  obligations  as  a  borrower  of  money.  "Corporations 
having  the  power  to  borrow  money  may  mortgage  their  property  as 
security.  Although  it  was  at  one  time  a  question  whether  express 
legislative  consent  was  not  required  in  order  to  authorize  a  mortgage 
of  any  corporate  property,  as,  for  example,  in  Steiner's  Appeal,  27 
Pa.  St.  313,  yet  the  rule  now  rs  that  a  general  right  to  borrow  money 
implies  the  power  to  mortgage  all  corporate  property  except  fran- 
ehises,  unless  restrained  by  express  prohibition  in  the  act  of  incor- 
poration, or  by  some  general  statute."  Green's  Brice's  Ultra  Vires, 
(2d  Ed.)  223,  224. 

In  the  late  case  of  Philadelphia  dt  R.  R.  Co.  v;  Stickler,  21  Amer. 
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Law  Beg.  713,  the  snpreme  court  of  Pennsylvania  considered  the 
question,  and  Faxon,  J.,  delivering  the-  opinion  of  the  court,  said : 

"So  far  as  the  mere  borrowing  of  money  is  concerned  it  is  not  necessary  to 
look  into  the  charter  of  the  company  for  a  grant  of  express  powers.  It  exists 
by  necessary  implication.  •  *  *  The  reason  is  plain.  Such  corporations 
are  Organized  for  the  purposes  of  trade  and  business,  and  the  borrowing  of 
money  and  issuing  obligations  therefor  are  not  only  germane  to  the  objects 
of  their  organization,  but  necessary  to  carry  such  objects  into  effect." 

In  Piatt  V.  Union  Pac.  R.  Co.  99  U.  8.  48-66,  Mr.  Justice  Stbono, 
speaking  for  the  court,  says : 

.  "Railroad  corporations  are  not  usually  empowered  to  hold  lands  other  than 
those  needed  for  roadways  and  stations  or  water  privileges.  But  when  they 
are  authorized  to  acquire  and  hold  lands  separate  from  their  roads  the  author- 
ity must  include  the  ordinary  incidents  of  ownership — the  right  to  nell^  or  to 
mortgage."  , 

The  right  of  mortgaging  follows  as  a  necessary  incident  to  the  right 
of  managing  the  business  of  a  corporation,  according  to  the  usual 
methods  of  business  men.  The  right  of  a  corporation  to  mortgage  its 
franchises,  or  the  property  which  is  essential  to  enable  it  to  perform 
its  functions,  is  generally  denied  by  the  authorities.  But  does  the 
reason  upon  which  this  denial  rests  have  any  application  to  a  case 
like  the  present?  The  foundation  of  the  doctrine  is  that  such  a 
mortgage  tends  to  defeat  the  purposes  for  which  the  corporation  was 
chartered,  and  the  implied  undertaking  of  those  who  obtain  the  char- 
ter, to  construct  and  maintain  the  public  work,  and  exercise  the  fran- 
chises for  the  public  bene^t.  Some  judicial  opinion  is  found  to  the 
effect  that  there  is  no  good  reason  for  denying  the  right  to  make 
such  a  mortgage  without  legislative  consent,  because  the  transfer  of 
the  franchise  to  new  bands  through  a  foreclosure  is,  in  fact,  a  change 
no  greater  than  may  take  place  within  th^  original  corporation,  and 
the  public  interests  are  as  safe  in  such  new  hands  as  they  were  in 
those  of  the  original  corporators.  Shepley  v.  Atlantic  dt  St.  L.  R.  R. 
Co.  55  Me.  395-407 ;  Kennebec  dt  P.  R.  Co.  v.  Portland  dt  K.  R.  Co. 
59  Me.  9-23;  Miller  Y.Rutland  dt  W.  R.  Co.  86  Vt.  453-492.  Here 
the  mortgage  was  executed  to  enable  the  corporation  to  resume  the 
exercise  of  its  charter  powers,  and  fulfiill  the  purposes  for  which  it 
was  originally  created.  No  precedent  has  been  found  denying  to  a 
corporation  the  power  to  execute  a  mortgage  of  everything  it  acquires 
by  a  purchase,  when  the  mortgage  is  a  condition  of  making  the  pur- 
chase ;  and  there  seems  to  be  no  reason,  in  a  case  like  the  present, 
for  denying  the  power  when  the  purchase  of  the  mortgagor  includes 
the  franchise  and  the  whole  property  of  the  corporation. 

Section  9  of  the  charter  is  not  a  restriction  upon  the  implied  power 
of  the  corporation  to  incur  such  obligations  as  are  necessary  to  en- 
able it  to  carry  on  its  business.  It  is  a  provision  which  would  seem 
to  be  intended  to  enlarge  rather  than  to  restrict  the  power  of  the  oor* 
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poration  in  this  regard.  Its  purpose  is  to  anthorisse  an  increase  of 
capital  to  an  extent  commensurate  with  the  neoessitieB  of  the  corpo- 
ration in  any  of  the  modes  nsnally  adopted  by  corporations  for  rais- 
ing money — a  provision  which  was  necessary  in  view  of  section  4  of 
the  charter,  which  limited  the  amount  of  increase.  As  a  corporation 
has  no  implied  authority  to  alter  the  amount  of  its  capital  stock  when 
the  charter  has  definitely  prescribed  the  limit,  this  permission  was 
necessary.  The  purchase  of  property  by  the  corporation  for  cash  or 
on  credit  is  not  an  increase  of  its  capital. 

There  is  another  ground,  however,  upon  which  the  decision  of  the 
case  may  rest  more  satisfactorily.  Assuming  that  the  complainant 
transcended  its  charter  powers  in  creating  the  mortgage  bonds  in 
question,  it  cannot  be  permitted  to  retain  the  benefits  of  its  purchase, 
and  at  the  same  time  repudiate  its  liability  for  the  purchase  price. 
The  rule  is  thus  stated  by  a  recent  commentator : 

"Tne  law  founded  on  public  policy  requires  that  a  contract  made  by  a  cor- 
poration in  excess  of  its  chartered  powers  be  voidable  by  either  party  wliile 
a  rescission  can  be  effected  without  injustice.  But  after  a  contract  of  this 
character  has  been  performed  by  either  of  the  parties  the  requirements  of 
public  policy  can  best  be  satisfied  by  compellinf^  the  other  party  to  make  com- 
pensation for  a  failure  to  perform  on  his  side."    Morawetz,  Corp.  §  100. 

It  is  to  be  observed  that  in  the  present  case  there  is  no  express 
statutory  or  charter  prohibition  upon  the  corporation  to  purchase  the 
property  or  mortgage  it  for  the  purchase  money.  At  most,  its  acts 
were  ultra  vires,  because  outside  the  restricted  permission  of  the  char- 
ter. It  is  not  necessary,  therefore,  to  consider  the  distinction  made 
by  some  of  the  adjudications  between  the  two  classes  of  cases.  Hitch- 
cock V.  Galveston,  96  U.  S.  341.  The  decided  weight  of  modem  au- 
thority favors  the  conclusion  that  neither  j)arty  to  a  transaction 
ultra  vires  will  be  permitted  to  allege  its  invalidity  while  retaining  its 
fruits.  The  question  has  frequently  been  considered  in  cases  where 
a  corporation,  suing  to  recover  upon  a  contract  which  has  been  per- 
formed on  its  side,  is  met  with  the  defense  that  the  contract  was  ultra 
vires,  or  prohibited  by  the  organic  law  of  the  corporation.  Whitney 
Arms  Co.  v.  Barlow,  63  N.  Y.  62;  Oil  Creek  <t  A.  R.  Co.  v.  Penn. 
Transp.  Co.  88  Pa.  St.  160;  Bly  v.  Second  Nat.  Bank,  79  Pa.  St. 
453;  Gold  Mining  Co.  v.  Nat.  Bank,  96  U.  S.  640;  Nat.  Bank  v. 
Matthews,  98  U.  S.  621.  The  latter  case  is  a  forcible  illustration  of 
the  rule  generally  adopted.  There  a  national  banking  association 
was  proceeding  to  enforce  a  deed  of  trust  given  to  secure  a  loan  on 
real  estate  made  by  the  association  in  contravention  of  section  5136, 
Rev.  St.,  prohibiting  by  implication  such  an  association  from  loan- 
ing on  real  estate,  and  the  maker  of  the  trust  deed  sought  to  enjoin 
the  proceeding  upon  that  ground.  The  court,  speaking  through  Mr. 
Justice  SwATNE,  cite  with  approval  Sedg.  Bt.  &  Const.  Law,  73,  in 
which  the  author  states  that  the  party  who  has  had  the  benefit  of  the 
agreement  will  not  be  permitted  to  question  its  validity  when  the  ques- 
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tion  is  one  of  power  conferred  by  a  charter.  Another  class  of  cases 
is  where  the  corporation  itself  attempts  to  set  up  its  own  want  of 
power,  in  order  to  defeat  an  agreement  or  transaction  which  is  an 
executed  one  as  to  the  other  party,  and  from  which  the  corporation 
has  derived  all  that  it  was  entitled  to.  Such  cases  were  Parith  v. 
WheeUr,  22  N.  Y.  494;  BiaseU  v.  M.  S.  d  N.  I.  R.  Co.  Id.  258; 
Hay»  V.  Galion  Ga$  Co.  29  Ohio  St.  330-340;  Attlehorough  Bank  v. 
Rogert,  125  Mass.  339;  McCluerw.  Manchester  R.  Co.  13  Gray,  124; 
BradUy  v.  BaUard,  55  111.  418;  Rutland  d  B.  R.  Go.  v.  Proctor,  29  Vt. 
93.    In  the  first  of  these  cases  the  court  say : 

"It  is  now  very  well  settled  that  a  corporation  cannot  avail  itself  of  tbe 
defense  of  uUtra  vires  when  the  contract  has  been  in  good  faith  fully  per- 
formed by  the  other  party,  and  the  corporation  has  had  the  full  benefit  of  the 
performance  and  of  the  contract.  If  an  action  cannot  be  brought  directly 
upon  tbe  agreement,  either  equity  will  grant  reliefer  an  action  in  some  other 
form  will  prevail. 

The  present  case  is  phenomenal  in  the  audacity  of  the  attempt  to 
induce  a  court  of  equity  to  assist  a  corporation  in  repudiating  its  obli- 
gations to  its  creditors  without  o£fering  to  return  the  property  it  ac- 
quired by  its  unauthorized  contract  with  them.  The  fundamental 
maxim  is  that  he  who  seeks  equity  must  do  equity.  Every  stock- 
holder of  the  corporation  when  he  acquired  his  stock  took  it  with  notice 
explicitly  embodied  in  his  certificate  that  his  interest  as  a  stockholder 
was  subordinate  to  the  rights  of  tbe  holders  of  the  mortgage  bonds. 
It  is  now  contended  that  if  there  is  any  obligation  on  the  part  of  the 
corporation  to  pay  for  the  property  it  purchased,  it  is  not  to  pay  what 
it  agreed  to,  but  to  pay  a  less  consideration,  because  the  property  was 
not  worth  the  price  agreed  to  be  paid.  The  court  will  not  compel  the 
bondholders  to  enter  upon  any  such  inquiry.  They  are  entitled  to  s^t 
their  own  value  on  their  own  property.  When  the  complainant  offers 
to  reconvey  the  property  in  consideration  of  which  it  created  its  mort- 
gage bonds  it  will  have  taken  the  first  step  towards  reaching  a  posi- 
tion which  may  entitle  it  to  be  heard.  It  may  be  said,  in  conclusion, 
that  there  would  be  no  difficulty,  on  well  recognized  principles,  in  pro- 
tecting the  bondholders  against  the  destruction  of  their  claims  upon 
the  theory  of  a  vendor's  lien  for  the  purchase  money.  The  taking  of 
a  mortgage  by  their  trustees,  so  far  from  evidencing  an  intention  to 
waive  the  Hen,  is  conclusive  evidence  to  the  contrary 

The  bill  is  dismissed,  with  costs. 
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Trustees  of  the  Cincinnati  Southern  Railway  v.  Guenther, 

Trustee,  eto. 

[Oireuit  Court,  B.  L.  Tenne»»ee.    February  18, 1884.) 

1.  AcTHOBiTT  or  Tax  Coixkctoh. 

A  tax  collector  has  no  authority  to  compromise  a  claim  against  a  tax-payer. 

2.  Taxation — Usconbtitdtiosai-  Assbsshent — Estofpei.. 

In  Tennessee,  when  taxes  have  been  assessed  and  collected  under  an  uncon- 
stitutional statute,  the  municipality  receiving  them  is  not  estopped  by  such 
receipt  from  disputing  the  correctness  of  the  valuation  and  making  a  reaasess- 
xnent. 

3.  Bake — AssEsaiiBBT  bt  Cou,botor — Ratlroad  Propertt. 

The  statute  of  Tennessee  empowering  collectors  of  taxes  to  assess  property 
which,  by  mistake,  has  escaped  assessment  in  regular  course,  applies  to  the 
property' of  railroads  as  well  as  to  that  of  private  individuals. 

4.  Haxb — Unkquai  Vamjations— Validity  of  Assesbjcent. 

An  exaggerated  valuation  intentioually  put  upon  a  particular  class  of  prop- 
erty renders  unconstitutional  a  tax  imposed  in  accordance  therewith ;  but  the 
t^x-payer  may  be  required  to  pay  the  amount  justly  due,  without  the  formal- 
ity of  a  new  assessment. 

5.  YAI.UE  OF  RaiIiROAD  Profbrty. 

The  value  of  railroad  property  is  to  be  determined  largely  by  reference  to 
present  and  prospective  profits,  and  not  by  the  cost  of  construction  alone. 

In  Equity. 

C.  D.  McGvffy  and  Tkomhurgh  d  Andrews,  for  complainants. 

James  Sevier  and  Luekey  d  Yoe,  for  respondent. 

Key,  J.  Complainants  own  a  railroad  extending  from  Cincinnati, 
Ohio,  to  Chattanooga,  Tennessee.  This  line  of  road  passes  through 
Boane  conntj,  Tennessee,  for  the  distance  of  15  miles  and  a  half.  An 
set  of  the  legislature  of  Tennessee,  passed  March  24,  1875,  p.  100, 
provides  for  a  board  of  railroad  tax  assessors,  who  are  to  assess  the 
taxable  value  of  the  railroad  property  of  the  state,  and  how  the  same 
is  to  be  apportioned  to  the  different  counties  through  which  these 
roads  run.  Under  this  statute  the  complainants  were  assessed  for 
and  on  behalf  of  the  county  of  Boane  the  sum  of  $1,235.17  for  the 
year  1881,  which  assessments  were  paid.  At  the  September  term, 
1881,  of  the  supreme  court  of  Tennessee,  it  was  decided  that  the 
mode  of  assessment  provided  by  the  act  of  1875  was  unconstitutional. 
Chattanooga  v.  Railroad  Co.  7  Lea,  561.  On  February  15,  1882,  the 
respondent  issued  a  citation  or  notice  to  complainants  reciting  that  the 
assessments  under  the  act  of  1875  were  unconstitutional,  and  that 
the  taxes  paid  for  the  years  1880  and  1881  were  paid  upon  an  under- 
valuation, and  notifying  complainants  to  appear  for  the  purpose  of 
making  a  proper  assessment.  Complainants  did  not  appear,  and  re- 
spondent proceeded  to  make  new  assessments,  according  to  which 
the  taxes  due  the  state  and  Boane  county  for  the  year  1880  amounted 
to  $5,504.79,  and  for  the  year  1881,  $5,566.68.  Complainants  ap- 
pealed from  this  assessment  to  the  chairman  of  the  county  court  of 


Digitized  by 


Google 


396  fBDKBAIi  SEPOBTXB. 

Boane  county,  who  redaced  the  assesBment  somewhat,  bat  not  Tory 
considerably. 

The  bill  in  this  case  is  filed  to  enjoin  the  collection  of  the  taxes 
nnder  the  last  assessment  npon  several  grounds.  It  is  insisted  that 
the  payment  of  the  taxes  assessed  originally  by  the  board  of  commis- 
sioners was  a  settlement  and  compromise  in  respect  to  these  taxes, 
because  respondent  insisted  upon  their  payment,  and  complainants 
objected  to  the  validity  of  at  least  a  portion  of  the  tax.  It  appears 
from  the  receipts  executed  for  the  taxes  that  complainants  paid  them 
under  protest.  As  the  law  provides  that  taxes  illegally  assessed  may 
be  recovered  back  by  the  tax-payer,  if  paid  under  potest,  these  trans- 
actions, upon  their  face,  could  hardly  be  regarded  as  a  compromise. 
But  this  aside,  the  respondent,  as  the  trustee  and  tax  collector  of 
fioane  county,  had  no  authority  to  compromise  with  complainants  in 
this  respect.  He  was  bound  to  collect  taxes  as  assessed.  It  is  fur- 
ther insisted  that  as  the  agents  of  the  state  had  assessed  taxes  against 
complainants  under  the  forms  and  terms  of  the  law  of  the  legislature, 
and  the  county  of  Boane  had  recognized  its  action  by  collecting  and 
appropriating  the  taxes  under  the  assessments,  the  county  of  Boane 
is  estopped  from  denying  the  validity  of  the  first  valuation,  and  in 
consequence  the  assessments  in  controversy  are  void.  There  is  much 
force  in  this  position,  and  I  am  not  sure  but  I  might  concur  in  this 
view  of  the  case  if  the  question  were  an  open  one.  But  we  are  con- 
sidering laws, — statutes  of  the  state  of  Tennessee, — and  this  court  is 
bound  by  the  decisions  of  the  supreme  court  of  the  state  in  regard  to 
the  construction  of  the  statutes  thereof,  provided  no  federal  or  con- 
stitutional right  is  invaded.  The  supreme  court  of  Tennessee,  in  the 
decision  already  referred  to,  {Chattanooga  v.  Railroad  Co,  1  Lea,  563,) 
says: 

"We  may  assume  In  this  case^hat  if  the  position  of  theplaintifl  is  correct, 
that  the  assessment  by  the  board  of  assessors  for  railroads  is  unconstitu- 
tional as  to  the  property  owned  by  the  company  in  the  city  of  Chattanooga, 
then  there  has  been  no  assessment  at  all,  and  the  property  may  well  be  as- 
sessed for  taxation,  and  the  railroad  company  be  compelled  to  pay  the  taxes 
thus  assessed." 

In  that  case,  as  in  the  one  nnder  consideration,  the  railroad  com- 
pany had  paid  the  taxes  for  the  years  1877, 1878,  and  1879,  and  tend- 
ered the  sum  due  for  1880,  according  to  the  assessment  and  valua- 
tion made  by  the  state  railroad  assessors,  as  provided  for  by  the  acts 
of  the  legislature  of  1875  and  1877,  and  the  court  held  that  the  tax 
as  assessed  by  the  board  of  tax  assessors  for  railroads  was  uncon- 
stitutional,— was  void  for  that  reason ;  so  that,  according  to  the  para- 
graph already  quoted,  "there  had  been  no  assessment  at  all,  and  the 
property  may  be  well  assessed  for  taxation,  and  the  railroad  company 
be  compelled  to  pay  the  taxee  thus  assessed."  The  whole  scope  of 
this  decision  is  opposed  to  the  idea  of  the  estoppel  claimed  by  com- 
plainants. 
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Complainants  say  that  the  assessmeots  for  taxes  made  in  1883  for 
the  taxes  of  1880  and  1881  are  void  for  the  vant  of  authority  in  the 
respondent  or  the  county  court  to  make  them.  The  general  tax  law 
of  April  7,  1881,  p.  251,  contains  a  provision  that  if  it  should  come 
to  the  knowledge  of  the  chairman,  or  judge  or  clerk  of  the  county 
coort,  the  county  trustee,  sheriff,  or  tax  collector  of  any  county,  that 
any  person,  company,  firm,  or  corporation  had  not  been  assessed  as 
contemplated  by  the  act,  or  had  been  assessed  on  an  inadequate 
amount,  it  should  be  the  duty  of  such  officer  to  cite  such  person,  com- 
pany, firm,  or  corporation,  or  their  agent  or  attorney,  to  appear  before 
him,  80  that  an  assessment  may  be  made,  and  such  officer  was  au- 
thorized to  make  the  proper  assessment.  A  similar  provision  is 
found  in  the  act  of  1873,  p.  175.  The  act  of  March  12, 1879,  p.  93, 
says  "that  all  collectors  of  taxes  are  hereby  made  assessors  to  assess 
all  property  which,  by  mistake  of  law  or  facts,  has  not  been  assessed ; 
and  it  is  hereby  made  the  duty  of  sach  collectors  in  all  cases  whereby 
property  has  not  been  assessed,  but  on  which  taxe^  ought  to  be  paid 
by  law>  to  immediately  assess  the  same  and  proceed  to  collect  the 
taxes.  It  is  insisted  that  railroad  property  was  not  in  the  contem- 
plation of  the  legislature  when  these  acts  were  passed,  and  is  not 
embraced  in  them.  That  railroads  were  taxed  under  other  acts,  and 
assessed  through  different  agencies  and  instrumentalities  from  those 
assessing  other  property,  is  true.  It  has  not  been  shown  that  any 
special  provisions  of  law  have  been  made  for  railroads  which  might 
have  escaped  taxation,  and  the  terms  of  the  acts  of  1873,  1879,  and 
1881  are  sufficiently  general  to  embrace  railroads  in  their  scope 
and  phraseology.  When  we  add  to  these  considerations  the  authority 
of  the  case  of  Chattanooga \.  Railroad  Co.,  supra,  vie  conehiie  that  the 
tax  collector  was  clothed  with  authority  in  the  premises.  The  subse- 
quent action  of  the  county  court  did  not  invalidate  the  assessment,  for 
the  chairman  thereof  might  have  assessed  ihe  property  as  well  as  the 
tax  collector  for  the  year  1881,  and  the  tax  collector  and  chairman 
might  consult  with  the  members  of  the  county  court,  or  with  other 
persons,  as  to  the  valuation  of  the  property.  No  formalities  or  meth- 
ods are  prescribed  by  which  he  is  to  be  governed  in  arriving  at  his 
conclusions  in  regard  to  such  assessments  as  he  may  make. 

It  is  said  by  complainants  that  the  taxes  for  the  year  1880  cannot 
be  collected  because  the  respondent  was  not  installed  into  office  un- 
til September  of  that  year;  that  the  taxes  for  that  year  were  assessed 
in  June,  according  to  the  terms  of  the  law;  and  the  case  of  Otis 
V.  Boyd,  8  Lea,  679,  is  relied  upon  as  authority  for  this  position. 
That  case  does  decide  that  the  tax  collector  cannot  assess  and  collect 
taxes  upon  property  which  has  not  been  assessed  for  any  year  previ- 
ous to  the  current  year  in  which  he  entered  upon  his  office.  But  it 
seems  to  me  that  the  reasoning  in  that  case  does  not  sustain  the  po- 
sition of  complainants.  Under  the  terms  of  the  law,  the  tax  assessor 
has  no  power  to  assess  except  in  cases  in  which  there  has  been  no  as- 
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Bessment,  or  in  which  there  has  been  an  inadequate  one.  He  is  com- 
pelled to  wait  until  after  the  regular  assessors  have  made  their  re- 
ports and  returns  before  he  can  ascertain  whether  property  has  been 
omitted,  or  inadequately  taxed.  If  he  may  wait  a  week,  he  may  a 
month,  or  six  months,  or  more,  so  that  he  act  thereon  daring  his  term. 
The  nature  of  his  duties  in  this  respect  leads  to  this  conclusion  from 
the  necessity  of  the  case.  It  may  be  said,  in  regard  to  most  of  the 
grounds  assumed  by  complainants  in  opposition  to  the  payment  of 
these  taxes,  that  it  is  not  denied  that  the  property  of  complainant  is 
subject  to  a  tax  for  the  benefit  of  and  on  behaU  of  Boane  county, 
and  that  it  is  the  duty  of  complainants  to  pay  such  tax.  It  is  the  in- 
validity of  the  tax  from  the  method  of  its  assessment  which  is  relied 
upon.  In  such  cases  all  doubts  are  resolved  in  fa  cor  of  the  tax.  The 
defense  must  make  its  right  to  resist  the  collection  of  the  tax  clear 
and  manifest  before  it  can  have  relief. 

Complainants  insist,  however,  that  though  all  the  foregoing  reasons 
for  their  relief  fail,  yet  the  taxes  assessed  against  them  violate  the 
constitution  of  the  state  of  Tennessee  in  this :  That  the  tax  against  com- 
plainants is  unjust  and  unequal,  and  railroad  property  is  valued  at  a 
higher  rate  than  property  of  other  character;  that  this  inequality  is 
produced  because  railroad  property,  as  a  class  or  species,  is  valued  for 
taxation  at  a  higher  rate  according  to  its  value  than  other  kinds  or 
species  of  property  in  Boane  county;  that  this  higher  valuation  is 
made  and  arrived  at  by  establishing  a  different  basis  of  valuation  for 
railroad  property  from  th^t  used  in  valuing  other  kinds  of  property, 
and  that  it  is  done  intentionally,  and  for  the  purpose  of  discriminat- 
ing against  railroads.  Mere  inequalities  in  taxation  will  not  vitiate 
a  tax  if  they  be  accidental  and  unintentional.  These  must  occur 
under  any  system  of  assessment,  and  especially  under  that  in  force 
in  this  state,  in  which  every  civil  district  and  ward  has  its  own 
assessor.  There  will  of  necessity  be  many  instances  in  which  prop- 
erty will  be  assessed  at  more  than  its  value,  and  more,  perhaps,  in 
which  it  will  be  assessed  at  less  than  its  value.  These  errors  and 
discrepancies  will  not  vitiate  the  tax;  they  are  inevitable!  But  a 
different  result  follows  should  a  standard  of  valuation  be  used  for  one 
species  of  property  which  is  different  from  that  used  for  another,  if  the 
end  reached  necessarily  is  the  taxation  of  the  one  species  higher  than 
the  other.  The  constitution  of  Tennessee  establishes  that  "all  prop- 
erty shall  be  taxed  according  to  its  value;  that  value  to  be  ascertained 
in  such  manner  as  the  legislature  shall  direct,  so  that  taxes  shall  be 
equal  and  uniform  throughout  the  state.  No  one  species  of  property 
from  which  a  tax  may  be  collected  shall  be  taxed  higher  than  any 
other  species  of  property  of  the  same  value."  Article  2,  §  28.  With 
something  of  iteration  the  principle  is  emphasized  that  taxation  shall 
be  equal  and  uniform.  If  unjust  discrimination  and  difference  is 
made,  the  tax  so  imposed  may  be  restrained  and  its  collection  pre- 
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Tented.     Pelton  t.  Nat.  Bank,  101  U.  8. 148 ;  Cummings  v.  Nat.  Bank, 
Id.  153 ;  Chattanooga  v.  Railroad  Co.  tupra. 

The  record  in  the  case  under  consideration  does  not  show  very 
clearly  what  particnlar  method  of  valuation  was  followed  in  assessing 
the  value  of  railroad  property,  or  that  of  other  property,  but  it  does 
appear  that  real  estate  was,  as  a  rule,  taxed  upon  a  valuation  less 
than  its  real  value.     The  respondent  in  his  deposition  says,  at  a  rate 
less  by  10  per  centum  than  its  real  value.    But  from  the  other  proof 
in  the  cause,  and  from  what  a  court  may  judicially  know  of  the  his- 
tory of  tax  assessments  in  this  region  of  the  country,  we  think  that 
lands  in  Boane  county  were  taxed  at  a  valuation  on  the  average  of 
one-fourth  below  their  real  value.    It  is  quite  apparent  that  the  prop- 
erty of  complainants  was  assessed  at  a  valuation  much  above  its  real 
value.    It  does  not  distinctly  appear  what  rule  was  adopted  in  the 
valuation  of  lands,  but  it  is  clear  that  it  was  not  intended  to  assess 
them  at  their  real  value,  but  below  it;  nor  were  they  assessed,  as  a 
rule,  according  to  their  cost.     It  is  equally  clear  that  it  was  intended 
to  assess  railroad  property  at  its  full  value,  and  that  in  doing  so  there 
was  fixed  upon  it  an  exaggerated  and  unreasonable  valuation.     This 
difference  was  ndt  accidental.    It  follows  from  this  intentional  in- 
equality that  the  complainants  are  entitled  to  relief,  but  how  far  and 
to  what  extent  is  a  question  of  interest.     Shall  the  entire  tax  be  de- 
clared illegal  and  void  because  of  the  illegality  of  the  assessment,  or 
shall  only  the  collection  of  so  much  of  it  as  may  be  in  excess  of  a 
reasonable  and  proper  tax  be  restrained  ?    As  already  stated,  all  pre- 
Bumptions  and  intendments  should  be  in  favor  of  the  tax,  in  cases  of 
donbt.    If  the  entire  tax  were  declared  void,  it  is  probable  that  under 
the  raling  of  the  supreme  court  of  the  state  in  the  case  of  Otis  v.  Boyd, 
8  Lea,  679,  valid  assessments  could  not  now  be  made  for  the  taxes 
of  the  years  1 880  and  1881.     The  supreme  court  of  the  United  States, 
in  the  case  of  Cummings  v.  Nat,  Bank,  101  U.  S.  153,  held  that  the 
tax  in  that  case  was  unconstitutional  because  the  rule  of  equality  in 
taxation  had  been  disregarded,  and  that  the  appropriate  mode  of  re- 
lief in  such  cases  is,  upon  payment  of  the  amount  of  tax  which  is 
equal  to  that  assessed  on  other  property,  to  enjoin  the  collection  of 
the  illegal  excess.    The  same  doctrine  is  again  asserted  in  Nat.  Bank 
V.  Kiml'oU,  103  U.  8.  738,  and  in  Sup'rs  v.  Stanley,  105  U.  S.  305. 
1  conclude,  therefore,  that  so  much  of  the  tax  as  is  reasonable  and 
just  should  be  paid  by  the  complainants,  and  the  excess  enjoined. 

Then,  what  is  a  reasonable  valuation  of  complainants'  property  as 
compared  with  that  fixed  upon  other  property  for  taxation?  For 
this  litigation  should  be  so  conducted  that  such  taxes  as  are  proper 
may  be  paid  at  the  earliest  moment  practicable,  and  the  case  should 
DOff  be  finally  determined  if  the  record  is  in  such  a  state  of  complete- 
ness as  to  allow  it.  The  value  of  a  railroad,  especially  a  new  one,  is 
a  problem  of  no  easy  solution.  It  is  quite  evident  that  the  respond- 
ent assessed  the  value  of  that  part  of  this  railroad  in  Boane  county 


Digitized  by 


Google 


400  FliDBSAL   REPOBTEB. 

mainly  from  the  cost  of  its  construction.  In  his  answer  he  says 
that  "he  believes  that  the  eo»t  and  value  of  the  road  lying  and  sitaate 
in  Boane  county  was  and  is  above  the  average  of  said  road.  There 
are  several  tnnnels  and  bridges  in  said  county,  and  cost,  as  he  is  in- 
formed, about  as  follows:  Emory  river  bridge,  $100,000;  White's 
Creek  bridge,  $20,000;  Kegan's  tunnel,  $250,000,"  etc.  To  make 
the  cost  of  a  thing,  especially  a  railroad,  the  measure  of  its  value,  or 
even  a  chief  constituent  thereof ,  is  most  fallacious.  A  railroad  that 
costs  $20,000  per  mile  is  worth  as  much  as  one  that  costs  $50,000 
per  mile,  if  its  business  and  net  earnings  be  as  great  or  greater.  In- 
deed, it  is  more  valuable,  in  one  sense,  as  it  makes  a  better  return  on 
the  investment.  The  expenses  of  keeping  a  road  in  repair  which 
runs  through  hills  and  mountains,  and  over  rivers,  are  greater,  be- 
cause  it  requires  greater  labor  to  keep  its  tunnels,  bridges,  and  road- 
bed in  repair,  than  it  does  in  case  of  a  road  over  a  level  country. 
There  must  be  a  greater  number  of  watchmen  at  the  bridges,  tunnels, 
curves,  and  cuts  and  fills.  The  grades  are  heavier  and  running  ex- 
penses more.  Sometimes,  indeed  often,  property  may  cost  much  and 
be  worth  very  little,  or  cost  little  and  be  of  great  worth.  Its  cost 
may  be  looked  to  as  an  element  entering  into  its  value,  but  not  as  its 
sole  or  even  chief  element.  The  earnings  of  a  railroad,  present  and 
prospective,  must  form  a  most  important  ingredient  in  the  estimation 
of  its  value.  What  amount  of  business  has  it  done,  is  it  doing,  and 
what  is  it  likely  to  do?  What  through  freights,  local  freights,  etc., 
does  it  carry  and  will  it  carry?  Many  things  must  be  considered  in 
arriving  at  its  value.  There  are  15|-  miles  of  this  road  in  Boana 
county.  One  of  the  engineers  under  whose  supervision  it  was  con- 
structed shows  that  the  cost  of  this  part  of  the  road  was  about  $4U- 

000  per  mile.  It  has  been  assessed  at  that  rate  for  the  year  1880, 
and  at  $44,000  for  the  year  1881.  The  officers  of  the  road,  who 
predicate  their  estimate  of  value  solely  upon  the  net  earnings  of  the 
road  for  these  two  years  as  compared  with  its  cost,  fix  the  value  of 
the  same  part  of  the  road  at  about  $16,000  per  mile  for  1880,  and 
nearly  $20,000  for  1881.  We  know,  as  an  historical  fact,  that  rail- 
roads in  this  section  of  the  country  have  never  proved  a  profitable 
investment  to  those  whose  capital  built  them,  even  in  the  localities 
most  favorable  for  their  construction  and  business.  We  know  that 
this  road  runs,  for  a  great  part  of  its  way,  through  a  mountainous 
and  rugged  country,  and  was  built  at  a  heavy  outlay.  The  country 
through  which  it  runs  is,  much  of  it,  wild  and  undeveloped,  and  what 
business  may  grow  up  along  its  line  is  problematical.  Taking  all  the 
known  and  proven  facts  into  consideration,  I  am  of  the  opinion  that 
about  50  per  cent,  of  the  original  cost  would  be  a  fair  valuation  for 
1880,  and  that  about  $2,000  per  mile  should  be  added  to  it  for  1881. 

1  direct,  therefore,  that  a  valuation  of  $20,000  per  mile  be  assessed  for 
1880,  and  $22,000  per  mile  for  1881.  I  think  this  will'be  a  fair  and 
full  assessment  upon  this  property  as  compared  with  the  rate  at 
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which  other  property  is  valued  for  taxation  by  the  county,  and  is 
more  likely  to  be  above  than  below  the  real  value.  It  is  manifest 
that  the  rolling  stock  and  other  personal  property  which  were  assessed 
for  taxes  against  complainants  did  not  belong  to  complainants,  bat 
to  their  lessees,  and  therefore  complainants  should  not  be  taxed  on 
its  account. 

The  next  question  raised  by  complainants  is  that  the  act  of  the 
general  assembly  of  Tennessee  of  1879,  p.  282,  authorized  a  county 
tax  of  not  exceeding  30  cents  on  the  hundred  dollars,  bat  that  the 
county  court  of  Roane  county,  after  levying  a  tax  of  yO  cents,  levied 
a  special  tax  of' 10  cents  additional.  It  is  insisted  that  this  special 
tax  of  10  cents  is  void.  This  tax  was  levied,  it  is  said,  to  repair 
county  buildings.  Complainants'  position  is  sustained  by  the  case  of 
Railroad  v.  Franklin  Co.  5  Lea,  711,  and  Railroad  v.  Marion  Co.  7  Lea, 
664.  Special  authority,  mus^  be  shown  to  have  been  conferred  by 
law  on  the  county  court  to  levy  this  special  tax  before  it  could  legally 
impose  it.  The  repair  of  the  county  buildings  is  an  ordinary  county 
purpose,  and  the  limit  of  taxation  for  such  purposes  was  30  cents.  A 
school  tax  of  25  cents  on  the  hundred  dollars  was  levied  for  1880. 
The  foregoing  case  of  Railroad  v.  Franklin  Co.  decided  that  a  tax  of  20 
cents  on  the  hundred  dollars  was  the  limit  of  the  school  tax  which  the 
legislature  authorized  counties  to  impose  for  the  year  1880.  There- 
fore, to  the  extent  of  five  cents  upon  the  hundred  dollars,  the  school 
tax  levied  by  the  county  of  Boane  was  illegal.  The  collection  of  the 
special  tax  aforesaid,  and  of  the  excess  of  the  school  tax  herein  men- 
tioned, will  be  enjoined  as  against  complainants.  The  sums  paid  by 
complainants  as  taxes  for  the  years  1880  and  1881  will  be  credited  on 
the  amounts  due  from  them  for  the  respective  years,  as  ascertained 
■and  declared  by  the  decree  in  this  case  as  herein  directed.  Interest 
will  be  charged  upon  the  balance  due  from  complainants  from  the 
date  of  the  filing  of  the  bill  in  this  cause.  The  costs  of  the  cause  will 
be  paid  by  respondent.  No  account  need  be  taken,  as  the  amounts 
due  under  the  decree  can  be  readily  arrived  at  by  a  simple  calcula- 
tion. 


FHILADEIiPHIA   &  B.  B.  Co.  V.  PoLLOOE.* 

(Gireuit  Omirt,  B.  D.  Pennsylvania.    Febniary  11, 1884.) 

IbtbbnaIj  Rbvbhdb— Sbotion  19,  Act  op  Fsbruart  8, 1875,  (18  St.  311,) — Notes- 
Used  FOB  OiBCPLATioN— Promissory  Notes— Wages  Certificates. 

The  nineteentU  section  of  the  act  of  Fehurary  8,  1875,  (18  8t.  311,)  providing 
that  "  every  association,  other  than  national  bank  a.4gociation9,  and  everv  cor- 
poration, '*  «  «  sliall  pa}'  a  tax  of  ten  per  centum  on  the  amount  of  their 
own  notes  utedfor  circulation  and  paid  out  by  them,"  docs  not  apply  to  certifl- 

1  B*port«d  br  AllMrt  B.  Oollbart,  E«q.,  of  tb«  PUUdelpUa  bu. 

v.l9,no.6— 26 


Digitized  by 


Google 


402  FBDBBAL  BEPOBTEB. 

cates  of  indebtedness,  bearing  interest  and  payable  to  bearer  on  a  certain  day 
therein  named,  issued  in  denominations  of  five  and  ten  dollars  each,  and  paid 
out  by  a  railroad  company  to  its  employes  for  wages,  and  providing  that  they 
would  be  received  by  the  company  at  or  before  maturity  for  any  debts  due  the 
company.  These  notes  or  certificates,  having  been  issued  only  to  the  employes 
of  the  company  on  account  of  wages,  and  when  paid  by  the  company  having 
been  canceled  and  not  reissued,  were  not  "used  for  circulation,"  and  that 
they  were  used  afterwards  by  those  to  whom  they  were  issued  to  dUcharge  their 
debts  to  others  or  to  purchase  subsistence  for  tnemselves,  does  not,aSect  the 
character  imposed  upon  them  by  the  company. 

Hearing  on  Bill,  Answer,  and  Proofs. 

This  was  a  bill  to  enjoin  Pollock,  collector  of  internal  revenue,  and 
hia  deputy  from  proceeding  to  enforce  payment  of  a  tax  levied  under 
the  nineteenth  section  of  the  act  of  congress  of  February  8,  1875, 
(18  St.  311,)  providing  "that  every  person,  firm,  association,  other 
than  national  bank  associations,  and  every  corporation,  state  bank, 
or  state  banking  association,  shall  pay  a  tax  ot  ten  per  centum  on  the 
amount  of  their  own  notes  used  for  circulation  and  paid  out  by  them." 
From  the  pleading  and  evidence  it  appeared  that  the  Philadelphia  & 
Beading  Bailroad  Company  issued  to  its  employes  for  wages  in  the 
years  1878  and  1879  certain  instruments,  in  the  following  form : 

"The  Philadelphia  &  Beadixo  Railroad  CSomfant. 

"jyb. .  Wages  Certificate. 

"Philadelphia,  December  — ,  1878. 
"The  Philadelphia  &  Reading  Railroad  Company  promises  to  pay  to  the 

bearer  hereof  the  sura  of dollars,  on  the day  of ,  1879, 

with  interest  from  date,  without  defalcation,  for  value  received.  This  note 
is  issued  for  wages  due  by  the  Philadelphia  &  Heading  Bailroad  Company, 
and  will  be  received  either  before  or  at  its  maturity  for  the  amounts  due 
thereon  in  payment  of  freight  and  toll  bills  of  thef  Philadelphia  &  Reading 
Bailroad  Company,  for  coal  bills  of  the  Philadelphia  &  Beading  Coal  &  Iron 
Company,  or  any  other  debts  due  to  either  of  the  said  companies. 

"F.  B.  GowEK,  President. 
"8  Bkadfobd,  Treasurer." 

These  certitioates  were  printed  on  tinted  paper,  embellished  with  a 
vignette,  and  were  somewhat  narrower  and  longer  in  size  than  na- 
tional bank  notes.  For  convenience  they  were  made  in  denomina- 
tions of  five  and  ten  dollars  each,  and  were  issued  to  an  amount  of 
about  $4,800,000.  They  were  paid  only  to  the  employes  of  the  com- 
pany for  wages,  and  when  returned  to  the  company,  before  maturity, 
in  payment  of  freights  or  tolls,  and  when  paid  by  the  company  at 
maturity,  were  canceled  and  not  reissued.  There  was  evidence  that 
in  many  cases  these  notes  had  been  used,  by  the  persons  to  whom 
they  had  been  issued,  in  payment  for  goods  purchased  from  store- 
keepers and  dealers,  and  that  wholesale  dealers  bad  received  them  in 
payment  of  accounts  due  by  such  store-keepers,  and  that  they  had 
been  largely  dealt  in  by  stock  brokers.  There  was  also  evidence  that 
they  had  never  been  treated  as  circalation  in  the  localities  in  which 
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they  were  thus  nsed,  and  that  they  could  not  be  mietaken  for  bank 
notes. 

Jamea  E.  Gowen,  for  complainants. 

The  certificates  are  simply  interest-bearing  promissory  notes,  pay- 
able at  a  certain  time,  issued  for  existing  debts,  and  were  never  in- 
tended or  used  as  "cirenlation."  The  extent  of  the  issue  is  of  no  im- 
portance. The  denominations  used  were  to  facilitate  the  payment 
of  thoQsands  of  officers  and  employes,  whose  salaries  were  largely  in 
arrear.  They  were  issued  only  to  employes  for  actual  debts,  and 
when  returned  to  the  company  before  or  after  maturity  were  can- 
celed and  not  reissued.  Had  the  purpose  been  to  use  them  as  cir- 
culation they  would  have  been  reissued,  and  in  such  case  a  tax  could 
have  been  claimed  only  on  the  average  monthly  amount  in  circula- 
tion. They  were  dealt  in  by  brokers  and  others  as  any  other  secu- 
rity, and  their  credit  was  fixed  by  their  quotable  value  at  the  stock 
exchange.  They  resemble  warrants  issued  by  municipalities.  The 
distinction  between  notes  issued  in  payment  of  existing  debts  and 
notes  issued  for  circulation  has  always  been  recognized.  Craig  v. 
Mitaouri,  4  Pet.  410;  Atty.  Gen.  v.  Ins.  Go.  9  Paige,  Ch.  470;  DivHy 
V.  City  of  Cedar  Falls,  27  Iowa,  227;  Mullarky  v.  Toicn  of  Cedar 
Falls,  19  Iowa,  24.  Obligations  which  circulate  as  money  are  paya- 
ble on  demand.  14  Abb.  Pr.  275 ;  Morse,  Banks,  458.  The  ques- 
tion, however,  is  concluded  by  V.  S.  v.  Wilson,  106  U.  8.  620,  [8.  C. 
2  Sup.  Ct.  Rep.  85,J  which  was  a  much  stronger  case  for  the  gov- 
ernment than  the  present.  The  committee  on  ways  and  means  of 
the  bouse  of  representatives,  and  the  committee  on  finance  of  the 
senate,  at  Washington,  have  both  reported  that  these  certificates  are 
not  taxable  as  circulation  under  the  act  of  1875. 

I.  K.  Valentine,  U.  8.  Dist.  Atty.,  for  respondents. 

These  notes  are  within  the  prohibition  of  the  act.  Thomas  v. ' 
Richmond,  12  Wall.  353.  The  name  given  these  notes  by  the  com- 
pany is  not  essential.  Their  nature  is  to-  be  determined  by  the  in- 
struments themselves,  their  character  and  purpose.  The  agreement 
to  receive  them  for  debts  due  the  company  is  calculated  to  facilitate 
their  circulation.  In  fact  Jbhey  did  circulate.  It  is  no  answer  to  say 
they  were  not  reissued;  Bank  of  England  notes  are  not  reissued. 
These  are  in  all  respects  current  notes  used  for  circulation,  and  tax- 
able as  such.  Webst.  Diet.  "Note;"  Morse,  Banks,  438;  Craig  v. 
Missouri,  4  Pet.  410 ;  Briscoe  v.  Bank  of  Kentucky,  11  Pet.  257.  The 
law  is  so  settled  in  Pennsylvania.  Hazleton  Coal  Co.  v.  Megargel,  4 
Barr,  824.  Also  in  New  York.  Ins.  Co.  v.  Cadwell,  8  Wend.  802 ; 
Leavitt  v.  Yates,  4  Edw.  Ch.  134.  U.  S.  v.  Wilson,  supra,  arose  under 
a  different  act,  and  in  that  case  the  notes  had  been  issued  by  the  re- 
ceiver onder  a  decree  of  a  court  and  were  sold  by  the  company. 

MoEbnnah,  J.  We  are  of  opinion  that  this  case  is  ruled  by  U.  S. 
V.  Wilson,  106  U.  S.  620,  [2  Sup.  Ct.  Rep.  85.]  In  that  case  it 
was  sought  to  subject  to  taxation  certificates  of  indebtedness  issued 
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by  a  railroad  company,  and  by  a  receiver  appointed  to  take  cliarge  of 
it,  as  notes  or  obligations,  within  the  meaning  of  section  3408  of  the 
Revised  Statutes,  "calcalated,  or  intended  to  circulate,  or  to  be  osed 
as  money,"  and  the  court  held  that  they  were  not  "circulation"  and 
so  not  taxable.  The  tax  claimed  in  this  case  was  imposed  under 
the  nineteenth  section  of  the  act  of  congress  of  February  8,  1875, 
which  provides  "that  every  person,  firm,  association  other  than  na- 
tional bank  associations,  and  every  corporation,  state  bank,  or  state 
banking  association  shall  pay  a  tax  of  ten  per  centum  on  the 
amount  of  their  own  notes  used  for  circulation  and  paid  oat  by 
them."  The  notes  issued  by  the  complainants  here  were  in  the  form 
of  promises  to  pay  to  bearer  a  round  sum  at  a  future  day,  with  inter- 
est, and  were  upon  their  face  stated  to  be  for  wages  due  by  the 
Philadelphia  &  Beading  Railroad  Company,  and  were  receivable 
before  or  at  maturity  in  payment  of  freight  and  toll  bills  of  the 
Philadelphia  &  Reading  Railroad  Company  and  for  coal  bills  of  the 
Philadelphia  &  Reading  Coal  &  Iron  Company,  or  any  other  debts 
due  to  either  of  said  companies.  These  notes  were  only  issued  to 
the  employes  of  the  railroad  company  on  account  of  wages  due  them, 
and  when  paid  by  the  company  were  canceled  and  not  reissued. 
They  were  not,  therefore,  "used  for  circulation"  by  the  company, 
but  only  as  evidences  of  the  company's  indebtedness  to  its  employes 
for  wages.  That  they  were  used  afterwards  by  those  to  whom  they 
were  issued  to  discharge  their  debts  to  others,  or  to  purchase  sub- 
sistence for  themselves,  is,  in  our  judgment,  indecisive  in  determin- 
ing the  character  of  these  instruments,  because  that  is  to  be  imposed 
upon  them  by  the  company  by  vging  them  an  circvlaHon,  and  paying 
them  out  as  such.  This,  as  already  stated,  was  not  done.  What 
is  there,  then,  to  put  them  in  the  category  of  "circulation?"  This 
is  claimed  to  result  from  the  form  in  which  they  were  issued.  But 
this  is  fully  answered  by  the  supreme  court  in  U.  S.  v.  WiUon.  In 
every  essential  particular  the  certificates  issued  there  and  those 
in  question  here  are  remarkably  alike.  The  former  were  certifi- 
cates of  indebtedness,  good  for  round  sums,  payable  to  bearer  at 
a  future  day,  with  interest,  and  one-fourth  of  their  face  value  was 
receivable  before  maturity  for  freight  and  debts  due  the  company, 
and  were  paid  out  again  at  their  face  value,  with  interest.  Under 
these  circumstances  the  supreme  court  held  that  it  was  not  satis- 
fied that  these  certificates  "were  calculated  or  intended  to  circulate 
or  be  used  as  money."  Now,,  in  view  of  this  decision,  we  cannot 
hold  that  certificates  of  similar  form,  used  by  the  railroad  company, 
not  for  circulation,  but  as  evidence  of  wages  due  to  its  employes,  are 
within  the  scope  and  meaning  of  the  act  of  congress,  and  so  subject 
to  the  tax  imposed  by  it. 
The  first  prayer  of  the  biU  must  therefore  be  granted. 

BuTLEB,  J.,  concurred. 
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Mtjsilbooh  Nat.  Bank  v.  Nobtbwbstbbh  Mdt.  Lifs  Iks.  Co.' 

{(Xreuit  (hurt,  8.  D.  Hftu  Fork.    Februaiy  9, 1884.) 

Ksw  Triai.— Ybbdiot  AOAiNar  SnoBircB. 

A  verdict  -will  not  be  aet  aside  merely  beeanso  the  conrt  is  of  the  opinion  that 
a  contrary  verdict  should  have  been  rendered,  unless  It  is  clearly  anil  palpabl/ 
against  evidence. 

Motion  for  New  Trial: 

John  E.  Paraotu,  for  plaintiff. 

Edtoard  Salmon,  for  defendant. 

SmPMAN,  J.  This  is  a  motion  by  the  defendant  for  a  new  trial  of 
an  action  upon  a  policy  Of  life  insoranoe,  upon  the  ground  that  the 
verdict  for  the  plaintiff  was  against  the  weight  of  the  evidence.  The 
defendant  relied  upon  alleged  false  representations  in  the  application 
in  regard  to  the  insured's  habits  of  temperance  and  upon  a  breach  of 
his  promissory  warranty  against  intemperance.  I  am  not  dissatisfied 
-with  the  finding  of  the  jury  in  regard  to  the  alleged  false  representa- 
tions in  the  application.  When  the  application  was  made,  the  in- 
sured had  been  confessedly  of  temperate  habits  for  over  nine  months, 
and  had  thus  shown  himself  capable  of  self-control.  I  differ  from 
the  jury  in  regard  to  his  habits  after  the  policy  was  issued,  because  I 
am  of  opinion  from  the  evidence  that  his  habit  of  "spreeing,"  or  in- 
dulging ip  occasional  debauches,  became  more  confirmed,  frequent, 
and  certain  until  his  bondage  to  intemperance  was  established ;  and ' 
that  the  excessive  use  of  liquor  impaired  his  health  and  shortened  his 
life.  The  uncontradicted  facts  that  in  April,  1881,  while  he  was  re- 
covering from  a  spree,  he  employed  a  colored  attendant  for  a  fort- 
night to  accompany  him  everywhere  and  guard  him  against  the  use 
of  liquor,  and  that,  notwithstanding,  he  occasionally  became  drunk, 
are  strong  proof  to  my  mind  that  he  had  reached  a  point  where  he 
was  conscious  that  he  was  powerless  to  withstand  his  periodical  thirst 
for  liquor.  But,  in  the  intervals  between  his  sprees,  it  is  plain  that 
he  was  active,  prompt,  and  energetic,  and  that  he  did  not  have  the 
appearance  of  an  intemperate  man,  and,  from  the  fact  that  there  was 
no  indication  of  liquor  about  bis  person,  I  think  that  he  did  not  drink 
during  these  intervals.  The  jury  found  that  the  insured  was  not 
"habitually  intemperate,  or  so  far  intemperate  as  to  impair  health," 
apparently  from  the  fact  that  his  excessive  use  of  liquor  was  occa- 
sional, and  that  be  was  abstinent  during  the  periods  which  intervened 
between  his  attacks  of  intemperance.  I  can  see  that  there  was  enough 
evidence  in  favor  of  the  health  and  apparent  temperance  of  Gomstock, 
when  he  was  engaged  in  business,  to  induce  an  honest  belief  that  he 
had  not  yielded  to  intemperate  habits,  and  that,  therefore,  the  ao- 
oonntB  which  were  given  by  persons  who  had  seen  him  when  he  was 
intcsicated  were  exaggerated.    The  testimony  of  Messrs.  Barrow,  Par- 
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sons,  Haines,  and  Goodsell  shows  that  in  their  occasional  or  frequent 
iuteryiews  with  Gomstock  in  t^e  business  part  of  the  city,  and  during 
business  hours,  they  did  not  perceive  that  he  ever  drank  liquor,  and, 
I  think,  it  is  true  that  if  he  had  drauk  without  interruption  his  ap- 
pearance and  breath  would  have  shown  it.  So  that,  while  I  think 
that  the  verdict  should  have  been  for  the  defendant,  I  cannot  say  that 
it  was  so  much  against  the  weight  of  evidence  as  to  demand  or  justify 
the  granting  a  new  trial. 

The  jury  gave  more  importance  to  the  testimony  for  the  plaintiff 
than  I  thought  it  deserved.  While  it  was  true,  it  did  not  seem  to  me 
to  be  convincing.  It  apparently  seemed  to  the  jury  to  be  weighty,  but 
new  trials  for  verdicts  against  evidence  should  not  be  granted  merely 
because  the  court  thinks  that  a  mistake  was  made.  The  mistake  should 
be  clear  and  palpable. 

The  motion  is  denied. 


Lapp  and  others  v.  Van  Nobman  and  another. 
{CHrcuit  Oourt,  D.  MinnMOta.    February  15,  1884.) 

1.  VoLUNTAitt  Assignment— P0S8E88ION  of  Abbioneb— Attachment. 

Property  in  the  possession  of  an  assignee  under  a  voluntary  assignment,  pur- 
porting to  be  made  by  the  debtor  in  pursuancrof  the  statute  of  Minnesota,  aj)- 
proved  March,  1881,  is  not  in  exModia  lepii,  so  as  to  exempt  it  from  seiz'ire  by 
a  writ  of  attachment  issued  out  of  the  circuit  court  of  the  United  States. 

2.  Same  — Motion  to  Dissolve  Attachment  and  Tubn  Over  Propbbtt  to 

Absionee. 

A  motion  to  dissolve  an  attachment  and  order  the  property  to  be  turned  over 
to  the  assignee  by  the  marshal,  denied  upon  the  facts  staled  in  the  opinion. 

The  defendants  made  an  assignment  to  one  Bennett,  in  pursuance 
of  the  provisions  of  section  1  of  the  insolvency  law  of  the  state  of 
Minnesota,  approved  March  7,  1881.  While  the  debtor's  property  in 
store  was  in  the  possession  of  a  deputy  sheriff  of  Hennepin  county, 
Minnesota,  the  United  States  marshal  attempted  to  take  the  same  by 
virtue  of  a  writ  of  attachment  issued  oat  of  the  United  States  circuit 
court  for  this  district.  The  deputy  sheriff,  after  this  attempted  levy, 
on  demand  of  the  assignee,  surrendered  the  possession  of  the  prop- 
erty to  him,  which  was  immediately  taken  by  the  marshal,  and  the 
assignee  ejected  from  the  building.  A  motion  is  made  by  the  as* 
signee  to  intervene  in  this  suit,  and  to  dissolve  the  writ  of  attachment 
issued  out  of  this  court. 

Merrick  dt  Merrick,  for  Bennett,  assignee. 

O'Brien  d  WiUon,  contra. 

Nelson,  J.  It  is  not  necessary  to  decide  on  this  motion  whether 
the  assignment  is  fraudulent  on  its  face.  True,  the  assignors  have 
expressly  reserved  an  interest  to  themselves,  and  authorized  the  as- 
signee to  pay  over  to  them  any  surplus  that  may  remain,  to  the  ex- 
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einsion  of  those  creditors  who  do  not  file  a  release  and  participate  in 
the  assets  of  the  estates.  It  is  doubtful  whether  saoh  a  provision  is 
in  harmony  with  the  law,  but  in  the  view  taken  by  the  court  this  ques< 
tion  will  not  be  eonsidered.  The  affidavits  introduced  by  the  assignee 
at  the  hearing  show  that  the  sheriff  of  Hennepin  county  was  ip  pos- 
session of  and  legally  controlled  the  store  and  stock,  when  a  demand 
was  made  by  virtue  of  the  assignment  and  the  possession  of  the  prop- 
erty surrendered  by  the  deputy.  The  United  States  marshal  of  this 
district  bad  attempted  to  make  a  levy  after  the  sheriff  had  taken  pos- 
session, but  he  could  not  rightfully  interfere  with  that  officer,  and 
there  was  no  voluntary  surrender  to  him  of  the  property  seized.  It 
also  fairly  appears  by  the  affidavits  of  Bennett,  the  assigiiee,  A.  B. 
Van  Norman,  Peterson,  deputy  sheriff,  and  A.  N.  Merrick,  that  after 
the  sheriff  or  his  deputy  had  surrendered  the  possession  on  demand 
of  the  assignee  and  released  the  property,  the  United  States  marshal 
immediately  took  the  same  by  virtue  of  a  writ  of  attachment  issued 
out  of  the  circuit  court  of  the  United  States  for  the  district  of  Minne- 
sota. It  is  by  virtue  of  this  seizure  that  the  marshal  holds  the  prop- 
erty. On  this  statement  of  the  facts  I  shall  not  decide  on  this  motion 
who  has  the  better  title  and  right  to  the  possession  of  the  property 
taken. 

Mather  v.  Netibit,  13  Fbd  Bep.  873,  has  no  application  to  the  facts 
here.  The  writ  of  attachment  properly  issued  in  this  suit  against  the 
debtor,  and  if  the  marshal  has  seized  the  property  which  belonged  to 
Bennett,  he  is  certainly  liable  in  an  action  of  trespass  for  the  damages 
thereby  sustained. 

It  is  claimed  that  the  property  in  the  possession  of  the  assignee  is 
tn  euatodia  Ugig  and  not  subject  to  seizure  by  writ  of  attachment;  I  ° 
do  not  agree  to  this.  The  statute  of  Minnesota,  March,  1881,  did 
not  validate  all  assignments  purporting  to  be  made  in  pursuance 
thereof,  apd  forbid  a  judicial  investigation ;  and  while  I  concede  that 
an  attachment  would  not  hold  the  property  to  satisfy  a  judgment 
against  the  defendants  unless  the  assignment  is  fraudulent  and  void 
against  the  plaintiffs,  yet  under  the  law  the  property  in  the  posses- 
sion of  the  assignee  is  not  in  autodia  legia  so  as  to  exempt  it  from 
seizure.  This  instrument  is  the  source  of  title  in  the  assignee,  and 
its  execution  is  the  voluntary  act  of  the  debtors,  and  not  a  proceed- 
ing instituted  by  law  against  them.  The  object  of  section  1,  as  said 
by  the  court  in  Bbode  Island,  where  a  similar  section  is  contained 
in  the  insolvent  law  of  that  state, — "is  to  take  advantage  of  the  dis- 
pleasure which  a  debtor  natnraUy  feels  when  his  property  is  attached, 
or  to  hold  out  an  indacement  to  him  to  make  an  assignment."  12 
B.  I.  460.  The  defendants  have  joined  issue  in  the  action  brought  by 
the  plaintiffs,  and  if  the  assignee  deures  to  defend  he  «an  become  a 
party  thereto. 

The  motion  to  dissolve  the  attachment,  however,  is  denied  and  it  is 
so  ordered. 
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OktiBkhmah  and, others  v,  Mbbbitt.* 

{OirowU  Oowi,  S.  D.  Ifeu  York.    Februaiy,  1884.) 

Odbtoxs  Dutixs — Affbaibek  not  Ali^wbd  to  Impeach  His  Own  VAi.nATn»r. 
A  merchant  appraiser  appointed  under  section  2930  of  the  Revised  Statutes 
is  a  quasi  judicial  officer,  and  will  not  be  permitted  to  testify  to  his  own 
neglect  of  dutr.  To  permit  the  awards  of  the  important  tribunal,  which  con- 
gress has  established  to  appraise  imported  merchandise,  to  be  overthrown  on 
the  assertion  of  one  of  its  members  made  years  afterwards,  is  clearly  against 
public  policy.  It  is  putting  a  premium  upon  incompetency,  inaccuracy,  and 
fraud. 

Motion  for  a  Nev  Trial. 

D.  H.  Chamberlain  and  Evgene  H.  Lewis,  for  plaintiffs. 

Elihu  Boot,  U.  S.  Atty.,  and  Samuel  B.  Clarhe,  Asst.  U.  B.  Atty., 
for  defendant. 

Before  Shipmam  and  Goxb,  JJ. 

GoxB,  J.  On  the  twenty-ninth  day  of  Jane,  1879,  the  plaintiffs  im- 
ported from  Germany  34  oases  of  silk  and  cotton  velvet,  in  two  in- 
voices, containing  10  and  24  cases  respectively.  The  collector  desig* 
nated  two  oases  from  the  former  and  three  from  the  latter  invoice, 
and  they  were  sent  to  the  public  store  for  examination.  The  ap- 
praiser advanced  the  entered  value  more  than  10  per  cent.  The 
plaintiffs,  thereupon,  gave  notice  of  dissatisfaction  under  section  2930 
of  the  Revised  Statutes.  The  collector  selected  a  merchant  appraiser 
to  be  associated  with  one  of  the  general  appraisers  for  the  purpose  of ' 
instituting  a  re-examination  of  the  merchandise  as  provided  by  law. 
Before  entering  upon  his  duties  the  merchant  appraiser  took  the  fol- 
lowing oath : 

"I,  the  undersigned,  appointed  by  the  collector  of  the  district  of  New  York 
to  appraise  a  lot  of  silk  and  cotton  velvets  *'  *  *  do  hereby  solemnly 
Bwear,  diligently  and  faithfully  to  examine  and  Inspect  said  lot  of  silk  and 
cotton  velvets,  and  truly  to  report,  to  the  best  of  my  knowledge  and  belief, 
the  actual  market  value^  or  wholesale  price  thereof,  at  the  period  of  the  ex- 
portation of  the  same  to  the  United  States  in  the  principal  markets  of  the 
country  from  which  the  same  was  exported  into  the  United  States,  in  con- 
formity with  the  provisions  of  the  several  acts  of  congress  providing  for  and 
regulating  the  appraisement  of  imported  merchandise,  so  help  me  God." 

Subsequently  he  made  two  reports,  in  which,  after  having  stated 
that  he  had  examined  the  velvets  with  the  general  appraiser,  he  cer- 
tified that  the  actual  market  value  or  wholesale  price  of  the  goods 
was  correctly  stated  in  the  itemized  Bohedules  whioh  followed.  The 
aggregate  of  his  advance  over  the  entered  valne  was  9^  per  oent. 
The  general  appraiser  also  made  reports  advancing  the  goods  17  8-10 
per  cent.  There  being  a  disagreement,  the  collector  adopted  the  lat- 
ter valuation  and  levied  the  additional  duty  and  penalty  as  required  by 
law.  Th»  plaintiffs  insist  that  the  reappraisal  was  invalid  because 
the  merchant  appraiser  did  not  diligently  and  faithfully  inspect  the 

>  Beversed.    See  8  Sap.  Ct  Bep.  151. 
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goods.  The  oaose  was  tried  at  the  February  Circuit,  1883,  and  re- 
sulted in  a  verdict  for  the  plaintiffs.  The  defendant  now  moves  for 
a  new  trial.  Upon  the  trial,  a  former  decision  by  Judge  Shiphan  was 
relied  upon  as  supporting  the  proposition  that  an  appraiser  might  be 
called  to  impeach  his  own  award.  Although  in  that  case — Passavant 
V.  The  Collector — the  merchant  appraiser  was  permitted  to  testify, 
the  court  did  not  have  before  it,  or  attempt  to  decide  the  question 
now  presented  for  consideration.  That  question  is:  Was  the  mer- 
chant appraiser  a  competent  witness  to  prove  his  own  neglect  of  duty  ? 

It  is  true  that  the  counsel  for  the  defendant  might  have  made  their 
objections  more  definite.  We  are,  however,  of  the  opinion  that  the 
exceptions  to  the  admission  of  evidence  and  to  the  refusal  of  the  court 
to  direct  a  verdict  fairly  entitle  them  to  present  this  question  here. 
Randall  v.  B.  dt  0.  B.  Co.  3  Sup.  Ct.  Bep,  322;  Gordon  v.  Butler,  105 
U.  S.  553. 

Stripped  of  all  di^uise  the  effort,  on  the  part  of  the  plaintiffs,  was 
to  induce  the  merchant  appraiser  to  testify  that  he  had  not  done  what 
the  law  required  him  to  do.  In  this  they  were  partially  suQcessful, 
if  they  had  not  been,  no  question,  upon  any  theory,  could  have  been 
presented  to  the  jury.  In  other  words  the  only  evidence  of  which  to 
predicate  illegality  in  the  appraisement  came  from  the  lips  of  a  man 
who  took  an  oath  that  be  would  act  legally,  and  subsequently  certified 
over  his  own  signature  that  he  had  done  so.  Should  this  evidence 
have  been  received  ?  Appraisers  ocJCupy  the  position  of  quasi  judi- 
cial officers,  they  have  been  aptly  described  as  "legislative  referees." 
Tappan  v.  U.  S.  2  Mason,  406 ;  Harris  v.  Robinson,  4  How.  336. 
The  merchant  appraiser  is  presumed  to  be,  and  in  fact  is,  the  special 
representative  of  the  importer,  and  quite  naturally,  as  was  demon- 
strated by  the  evidence  in  this  case,  is  somewhat  biased  against  the 
government.  The  examination  which  he  is  required  to  make  may 
take  place  when  he  is  entirely  alone,  its  extent  is  largely  in  his  dis- 
cretion. What  he  says  of  it  and  its  sufficiency  no  one  can  contradict. 
The  government,  if  he  is  permitted  to  testify,  is  left  remediless  and 
wholly  at  his  n^ercy. 

Thus  may  the  solemn  and  definitive  conclusion  of  the  tribunal 
to  which  congress  has  assigned  the  duty  of  placing  a  value  upon 
imported  merchandise,  be  attacked  in  a  collateral  proceeding  and 
swept  away  by  the  testimony  of  a  negligent,  forgetful  or  dishonest  ap- 
praiser. The  result,  too,  is  infinitely  more  disastrous  than  in  ordi- 
nary actions  where  verdicts  and  decisions  are  set  aside  and  new  trials 
ordered.  No  better  illustration  could  be  furnished  than  the  verdict 
in  this  case.  The  evidence  was  overwhelming  and  hardly  disputed 
that  the  goods  were  undervalued.  The  merchant  appraiser  admitted 
this,  the  inference  to  be  drawn  from  this  testimony  is,  that,  being 
compelled  to  advance  the  value,  his  sole  anxiety  was  to  relieve  the 
importer  from  the  penalty;  hence  his  valuation  at  9^  per  cent,  ad- 
vance.    Notwithstanding  this,  the  government  loses  the  penalty  not 
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onfy,  but  also  the  duty,  •which  upon  the  proof  was  clearly  dne.  Mani- 
festly the  rules  of  evidence  should  not  be  relaxed  to  produce  a  result 
so  inequitable.  To  permit  the  awards  of  this  important  legislative 
tribunal  to  be  overthrown  upon  the  assertion  of  one  of  its  members, 
made  years  afterwards  is,  we  think,  clearly  against  public  policy.  To 
hold  otherwise,  would  be,  in  effect,  to  allow  the  witness  to  deny  his 
oath  and  stultify  himself  by  an  impeachment  of  his  own  finding, — to 
contradict  a  record  by  speculative  and  fallible  testimony,  in  short  it 
would  set  a  premium  upon  imcompetency,  inaccuracy  and  fraud. 
We  do  not  intend  to  intimate  that  the  evidence  in  the  case  at  bar 
establishes  more  than  forgetfulness,  or  perhaps,  carelessness  on  the 
part  of  tlie  merchant  appraiser.  The  mischief  is  in  establishing  a 
rule  under  which  ample  opportunity  is  given  for  a  complete  reversal 
of  the  aphorism — "Corruption  wins  not  more  than  honesty." 

We  have  been  referred  to  no  pase  and  are  quite  confident  none  can 
be  found  where  this  precise  question  has  been  decided.  The  weight 
of  authority  upon  analogous  questions,  however,  having  reference  to 
jurors,  referees',  arbitrators,  and  commissioners  sustains  the  position 
here  taken.  Every  objection  to  them  applies  with  equal  or  greater 
force  to  an  appraiser.  What  are  the  arguments  against  the  admissi- 
bility of  this  testimony?  It  permits,  it  is  said,  a  solemn  record  to 
be  attacked  by  parol  evidence,  and  that  too  in  a  collateral  proceeding, 
it  permits  a  witness  whose  memory  is  clouded  and  confused  by  a 
thousand  intervening  events  to  di&pute  the  rectitude  of  a  finding 
made  when  all  was  fresh  and  clear  before  him.  It  promotes  litiga- 
tion. It  encourages  bribery,  trickery  and  fraud.  These  are  some  of 
the  reasons;  and  which  one  of  them  does  not  apply  to  an  appraiser? 
If  a  judicial  officer  or  a  juror  may  not  testify  to  misbehavior  on  bis 
part;  if  appraisers  or  commissioners  under  state  laws  caimot  be  heard 
to  say  that  they  did  not  sufficiently  view  or  examine  the  land  alleged 
to  be  damaged,  if  an  arbitrator  cannot  impeach  his  own  award,  we 
fail  to  find  any  reason,  founded  upon  authority,  why  the  evidence 
here  should  stand. 

As  the  conclusion  reached  upon  this  branch  of  the  case  necessitates  a 
new  trial  it  will  not  be  necessary  to  consider  the  other  propositions 
argued.  It  may  be  said,  however,  in  view  of  all  the  testimony, 
and  particularly  that  of  the  government  appraiser,  refreshed  as  it 
was  by  stenographic  notes  taken  at  the  time,  showing  the  natnre 
of  the  examination  and  the  part  taken  by  the  merchant  appraiser, 
that  the  verdict  should  be  set  aside  as  against  the  weight  of  evi- 
dence; it  being  established  by  a  great  preponderance  of  testimony 
that  every  requirement  of  law  was  carefully  obeyed 

New  trial  ordered. 

8HIPMAN,  J.,  concurs 
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Elgin  Watch  Co.  v.  Spaulding,  Collector. 

( Oireuit  Churt,  N.  D.  lOiTMit.    January  22, 1884.) 

CuarroMB  Ddtibb— Watch  EnavbIi. 

The  substance  known  as  'Vatch  enamel"  ia  dutiable  under  schedule  M  of 
section  2504,  as  "  watch  material,"  at  26  per  cent,  ad  valorem,  and  not  under 
schedule  B  of  the  same  section,  at  4U  per  cent.,  as  "  manufactures  of  glass,  or 
of  which  glass  shall  bk  a  componeot  material."  Schedule  B  was  intented  to 
cover  only  manufactured  articles)  of  glass,  and  not  the  crude  material. 

At  Law. 

Storck  dt  Schumann,  for  plain  tin. 

Oen.  Joseph  B.  Leake,  Dist.  Atty.,  for  defendant. 

BiiODGETT,  J.  The  plaintiff,  about  November  22,  1882,  imported 
an  article  which  was  charged  bj  the  inspector  of  castoms  a  duty  of  40 
per  cent,  ad  valorem  under  the  last  paragraph  of  schedule  B,  §  2504, 
as  "manufactures  of  glass,  or  of  which  glass  shall  be  a  compouent 
material."  The  plaintiff  paid  the  duty  bo  imposed  nnder  protest,  and 
brings  this  suit  to  recover  the  excess  of  such  duties,  contending  that 
the  article  in  question  is  dutiable  as  "watch  ihaterial,"  under  the  last 
paragraph  but  one  of  schedule  M,  §  2504,  at  25  per  cent,  ad  valorem. 
The  proof  in  the  case  shows  that  the  article  in  question  is  known  to 
the  trade  as  "watch  enamel,"  and  used  only,  so  far  as  is  disclosed  by 
the  evidence,  for  enameling  the  faces  or  dials  of  watches.  The  proof 
also  shows  that  the  composition  of  this  commodity  is  a  secret ;  that 
the  component  parts  of  it  are  not  known  in  this  country;  that  it  is 
used  by  being  pulverized  and  made  into  a  paste  which  is  spread  upon 
the  copper  disk  which  forms  the  base  of  the  watch  dial,  and  then 
baked  and  polished,  so  as  to  bring  it  to  a  proper  surface ;  and  the 
proof  fails  to  show  that  it  is  practically  applied  to  any  other  use  than 
for  enameling  watch  dials,  although  it  is  suggested  that  it  is  adapted 
to  use  as  an  enamel  for  clock  faces,  and  perhaps  might  be  used  for 
scale  columns  in  thermometers  and  similar  instruments,  and  for  other 
purposes  where  a  white  enamel  surface  is  desirable.  I  come,  there- 
fore,  to  the  conclusion  that  the  article  in  question  was  imported  by 
the  plaintiff  solely  for  use  as  enamel  for  watches,  and  that  this  is  the^ 
only  purpose  for  which  it  is  at  present  imported  by  importers  and 
used  in  this  country,  and  the  only  use  known  for  it  to  the  trade.  The 
appearance  of  the  article  would  seem  to  indicate  that  it  is  a  vitreous 
material;  at  least  the  fracture  would  indicate  that,  and  it  may  have 
in  its  composition  some  of  the  material  out  of  which  glass  is  made ; 
but  it  seems  very  palpable  to  me  that  it  is  not  a  manufacture  of  glass; 
it  is  not  even  crude  or  raw  glass,  and  I  therefore  conclude  that  it 
comes  clearly  within  the  description  of  "watch  material."  It  is  there- 
fore, in  my  estimation,  "watch  material,"  and  not  a  manufacture  of 
glass.    It  is  plain,  I  think,  that  the  last  paragraph  of  schedule  B, 
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"manufactures  of  glass,  or  of  which  glass  is  a  component  material," 
was  intended  to  designate  some  manufactured  article  of  glass,  in  form 
for  use  as  such,  and  not  crude  or  raw  glass.  It  mast  be  an  article 
which  was  fitted  and  adapted  at  the  time  it  was  imported  for  some 
purpose  or  use,  and  did  not  require  further  manipulation  in  order  to 
make  it  dutiable  as  a  manufacture  of  glass. 
Issue  is  found  for  the  plaintiff. 


GHioiiao  TiBB  &  Spbinq  Wobkb  Co.  ».  Spauldino,  Collector. 

{Oireuit  Court,  N.  D.  lUinoi*.    January  22, 1884.) 

Customs  Ddties— Tirk  Blooms — Steel  Pabtlt  MANnFAOTTTRBD. 

Held,  that  certain  stoel-tire  blooms  which  had  gone  through  several  stages 
in  the  process  of  manufacture,  were  dutiable  at  46  per  cent,  as  "  articles  of  steel 
partially  manufactured,"  and  could  not  be  classifled  as  "steel  not  otherwise 
provided  for,"  the  duty  upon  which  is  only  30  per  cent. 

At  Law. 

Storck  d  Schumann,  for  plaintiff. 

Gen.  Joseph  B.  Leake,  Dist.  Atty.,  for  defendant. 

BiiODOETT,  J.  This  is  a  suit  to  recover  duties  claimed  by  the  plain- 
tiffs to  have  been  illegally  charged  upon  certain  steel-tire  blooms  im- 
ported by  plaintiff.  The  inspector  of  customs  classed  these  blooms 
under  the  paragraph  of  schedule  E,  §  2504,  which  reads'  as  follows : 

"All  manufacturers  of  steel,  or  of  which  steel  shall  be  a  component  part, 
not  otherwise  provided  for,  forty-five  per  cent,  ad  valorem.  Bat  all  articles 
of  steel  partially  manufactured,  or  of  which  steel  shall  be  a  component,  not 
otherwise  provided  for,  shall  pay  the  saine  rate  of  duty  as  if  wholly  manu- 
factured." 

The  plaintiffs  msist  tbat  they  should  have  been  classed  under  an- 
other paragraph  of  schedule  E,  as  "steel  in  any  form,  not  otherwise 
provided  for,  thirty  per  cent,  ad  valorem."  Payment  of  the  duties 
demanded  was  made  by  plaintiff  and  appeal  taken  to  the  secretary  of 
the  treasury,  who  affirmed  the  action  of  the  customs  officer  here.  The 
proof  shows  that  the  steel-tire  blooms  in  question  are  produced  by 
first  casting  a  flat  round  ingot  of  steel  somewhat  in  the  shape  of  a 
cheese,  or  grindstone  with  no  hole  through  the  center.  It  is  then  re- 
heated and  hammered  so  as  to  reduce  its  thickness,  thereby  compact- 
ing its  grain  or  fiber;  a  hole  is  swaged  through  its  center  and  it  is 
then  hammered  on  the  horn  or  beak  of  an  anvil,  thereby  expanding  its 
eircnmferance  and  forming  a  grain  or  fiber  in  the  circumferential  di- 
rection, and  when  intended  for  locomotive  tires  the  rudiments  of  a 
flange  are  formed  or  swaged  also  upon  the  outer  periphery  of  the 
circle.     In  this  form  these  blooms  are  ready  for  rolling,  and  are  im- 


Digitized  by 


Google 


OmCAOO  'TIAE   A   BPRIMO    WOBES   00.  V.  SPAULDIMO.  413 

ported  at  this  stage  of  development.  On  arriving  in  this  country 
they  are  reheated  and  placed  in  the  rolling-maohine,  where  they  are 
rolled  or  spun  into  the  size  and  shape  adapting  them  for  nse  for  tires 
for  locomotive  driving  wheels  or  oar  wheels,  and,  after  being  rolled, 
the  inner  and  onter  surfaces  are  turned  and  finished  in  a  lathe.  It 
seems  qnite  plain  to  me  that  when  imported  these  blooms  had  passed 
through  an  important  stage  in  the  progress  of  manufacture  into  steel 
tires.  They  were  something  more  than  ingots  of  steel  or  plain  steel 
blooms  or  bars.  In  the  first  place,  the  ingots  were  cast  in  a  peculiar 
shape,  and  the  work  which  had  been  expended  on  them  to  bring  them 
from  the  ingot  stage  to  tire  blooms  is  shown,  by  the  proof,  to  have 
been  equal  to  $10  or  $15  per  ton,  and  it  was  all  work  for  the  specific 
purpose  of  making  them  into  steel  tires  and  nothing  else.  The  par- 
ticular use  to  which  they  wore  to  be  applied  was  indicated  from  the 
first  by  the  shape  in  which  these  steel  ingots  were  cast;  the  work 
done  not  only  fitted  them  for  this  specific  nse  but  it  unfitted  them,  in 
a  degree,  for  any  other  use,  and  hence  I  conclude  that  these  steel-tire 
blooms  were  articles  of  steel  partially  manufactured.  To  use  these 
blooms  for  any  other  purpose,  it  would  undoubtedly  have  been'neces- 
sary  to  undo  much  of  the  work  which  had  been  done  upon  them.  I 
am  therefore  of  opinion  that  the  duty  in  this  case  was  rightfully 
charged. 

The  case  of  Downing  v.  Robertson,  unreported,  in  the  Southern 
district  of  New  York,  referred  to  by  complainant's  attorney  on  the 
trial,  involved  the  duties  on  plain  steel  blooms  where  the  ingot  had 
been  brought  into  the  shape  of  planks  or  slabs  by  hammering  or 
rolling  and  from  which  railroad  bars  or  bar  steel  could  readily  be 
rolled,  and  at  the  stage  where  they  could  be  and  were  readily  adapt- 
able to  any  other  use  for  which  steel  was  needed.  This  case,  there- 
fore, does  not  seem  to  me  at  all  in  point  for  the  purpose  of  settling 
the  qnestion  in  these  cases. 

The  issue  must  be  found  in  this  case  for  the  defendant. 


Wilson  and  others  r.  Sfauldino,  Collector. 

lOireuii  C«urt,  ilT.  D.  Illinois.    January  22, 1884 

CusroMS  DuTiBS — Taffeta  Gloves. 

Taffeta  gloves  containing  over  SA  per  cent.  In  value  of  allk  and  over  25  per 
cent,  of  cotton  are  subject  to  a  duty  of  SO  per  cent,  ad  valorem  under  the  ninth 
paragraph  of  schedule  4. 

At  Law. 

Storck  d  Schumann,  for  plaintiffs. 

Oen.  Joseph  B.  Leake,  Dist.  Atty.,  for  defendant. 
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Bu>DaETT,  J.  This  ia  a  suit  to  recover  back  duties  paid  bj  plain- 
tiffs under  protest,  on  three  lots  of  "Taffeta"  gloves,  imported  by  the 
plaintiffs  in  March  and  September,  1882,  the  amoant  of  duties  which 
plaintiffs  claim  was  paid  in  excess  of  what  was  rightly  chargeable, 
being  $129.30  in  this  particular  case.     The  goods  in  question  were  i 

classed  by  the  inspectors  as  composed  of  silk  and  cotton,  "silk,  chief  I 

component  of  value, "  and  charged  with  an  ad  valorem  duty  of  60  per  I 

cent.,  under  the  seventh  paragraph  of  schedule  >H,  section  2504.  | 

The  plaintiffs,  by  the  protest,  claim  that  these  goods  contain  26  per  , 

cent,  or  over  in  value  of  cotton,  and  are  only  dutiable  at  50  per 
cent,  ad  valorem,  under  the  last  clause  of  schedule  H,  and  the  proviso 
of  section  1  of  the  act  of  February  8,  1875,  "amendatory  of  the  ons- 
toms  and  revenue  law."  By  that  act  it  is  provided  "that  from  and 
after  the  date  of  the  passage  of  this  act,  in  lieu  of  the  duties  hereto- 
fore imposed  on  the  importations  of  the  goods,  wares,  and  merchan- 
dise hereinafter  specified,  the  following  rates  of  duties  shall  be  ex- 
acted, namely :  *  *  *  On  all  goods,  wares,  and  merchandise 
not  otherwise  herein  provided  for,  made  of  silk,  or  of  which  silk  is 
the  component  material  of  chief  value,  irrespective  of  the  classifica- 
tion thereof  for  duty  by  or  under  previous  laws,  or  of  their  commer- 
cial designation,  sixty  per  centum  ad  valorem:  provided  that  this 
act  shall  not  apply  to  goods,  wares,  or  merchandise  which  have,  as 
a  component  material  thereof,  twenty-five  per  centum,  or  over,  in 
value,  of  cotton,  flax,  wool,  or  worsted." 

The  proof  in  this  case  shows  without  dispute  that  the  gloves  in  this 
case  are  composed  of  silk  and  cotton,  and  contain  over  25  per  cent, 
of  their  value  in  cotton,  but  silk  is  the  chief  component  of  value;  that 
is,  they  contain  over  50  per  cent,  in  value  of  silk.  The  duty  upon 
them  is  therefore  not  specifically  fixed  by  the  act  of  February  8, 1875, 
as  the  proviso  in  this  act  takes  them  out  of  the  60  per  cent,  class, 
and  the  only  question  is,  under  what  law  are  they  dutiable  ?  Plain- 
tiffs claim  them  to  be  dutiable  under  the  ninth  paragraph  of  schedule 
H,  while  they  were  charged  with  duty  under  the  seventh  paragraph 
of  schedule  H.  The  paragraphs  in  schedule  H,  upon  which  the  ques- 
tions arise,  read  as  follows :    '  ^ 

"(7)  Silk  vestings,  pongees,  shawls,  scarfs,  mantillas,  pelerines,  handker- 
chiefs, veils,  laces,  shirts,  drawers,  bonnets,  hats,  caps,  turbans,  chemisettes, 
hose,  mitts,  aprons,  stockings,  gloves,  suspenders,  watch  chains,  webbing,  ^ 
braid,  fringes,  galloons,  tassels,  cords,  and  trimmings,  and  ready-made  cloth- 
ing, of  silk,  or  of  which  silk  is  the  component  material  of  chief  value,  sixty 
per  cent,  ad  valorem." 

"(9)  Manufactures  of  silk,  or  of  which  silk  is  the  component  material  of 
chief  value,  not  otherwise  provided  for,  fifty  per  centum  ad  valorem." 

Since  the  passage  of  the  act  of  February  8,  1875,  several  opinions 
construing  it  have  been  given  by  the  attorney  general  and  secretary 
of  the  treasury.  These  opinions  are  reported  in  16  Op.  Atty.  Gen. 
61,  and  Decisions  of  Treasury  Department  for  1875,  page  344,  and  , 


Digitized  by 


Google 


WILSON  V.  SPAULDINO.  415 

Decisions  of  the  Treasury  Department  for  1876,  page  133;  and  I  infer 
that  under  the  construction  of  the  law  given  by  these  rulings  the 
i>ractice  of  the  customs  ofQcers  has  been  to  charge  a  duty  of  60  per 
cent,  ad  valorem  on  this  class  of  goods,  on  the  ground  that  they  are 
specifically  dutiable  as  "silk  gloves,  under  the  seventh  paragraph  of 
schedule  H.  It  seems  to  me,  however,  that  there  is  at  least  room' 
for  a  doubt  whether  any  articles  except  ready-made  clothing,  com- 
posed partly  of  silk  and  partly  of  cotton,  and  where  silk  is  the  chief 
component  of  value,  come  within  the  meaning  of  the  seventh  para- 
graph. It  reads,  "silk  vestings,  etc."  until  we  reach  the  words,  "and 
ready-made  clothing  of  silk,"  and  then  proceeds,  "or  of  which  silk  is 
a  component  material  of  chief  value."  And  I  think  the  fair  gram- 
matical construction  of  the  .  sentence  limits  the  application  of  the 
words,  "or  of  which  silk,  is  a  component  material  of  chief  value,"  to 
"ready-made  clothing,"  and  that  it  was  intended  that  the  articles  pre- 
Tioosly  mentioned  in  the  paragraph,  such  as  "silk  vestings,"  "gloves," 
etc.,  should  be  wholly  of  silk  in  order  to  subject  them  to  the  60  per 
cent,  ad  valorem  duty. 

But  whether  I  am  right  or  not  as  to  the  true  reading  of  this  seventh 
paragraph,  I  think  we  must  certainly  assume  that  congress,  by  this 
proviso  to  the  first  section  of  the  act  of  1875,  intended  that  goods 
composed  of  silk  and  cotton,  but  which  contained  25  per  cent,  or 
over  of  cotton,  shall  not  be  dutiable  at  60  per  cent.,  else  the  excep- 
tion by  the  proviso  means  nothing. '  Why  exclude  them  from  the 
clause  of  the  act  immediately  preceding  this  proviso,  which  makes 
certain  classes  of  goods  dutiable  at  60  per  cent.,  and  yet  by  construction 
put  them  back  into  this  seventh  paragraph,  in  schedule  H,  which 
charges  them  with  60  per  cent,  ad  valorem  duty.  It  is  the  duty  of 
the  court  to  give  effect  to  all  the  parts  of  the  law,  if  it  can  be  consist- 
ently done ;  and,  inasmuch  as  congress  did  not  say  by  this  proviso  that 
these  goods  containing  25  per  cent,  or  over  of  cotton  should  come  in  free 
of  duty,  we  must  assume  that  they  were  still  subject  to  some  duty; 
and  the  natural  clause  under  which  they  fall,  as  they  are  to  pay  less 
than  60  per  cent,  ad  valorem,  is  the  last  clause  of  schedule  H,  which 
makes  them  dutiable  as  "manufactures  of  silk,  or  of  which  silk  is 
the  component  material  of  chief  value,  not  otherwise  provided  for,  50 
per  cent,  ad  valorem."  They  certainly  respond  to  this  definition, 
and  I  therefore  conclude  that  they  are  dutiable  under  this  ninth 
clause  of  schedule  H. 

This  view  seems  to  me  to  harmonize  the  legislation,  and  give  effect 
to  all  the  parts  of  the  act  of  February  8,  1875,  making  it  consistent 
with  itself  and  the  previous  legislation  of  congress  on  the  subject. 

The  issue  in  this  case,  and  the  cases  that  were  tried  with  it,  will 
be  found  for  the  plaintiff. 
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Faibbanes  and  others  v.  Sfauloino,  Collector. 
{Oireua  Covrt,  If.  D.  lUinoi*.    Januaiy  22, 1884.) 

C'usTosis  Ditties — Stbabinb. 

Stearine  Js  not  to  be  classed  as  "  tallow,"  but  as  a  "  manufacture  of  tallow," 
and  as  Bach  is  subject  to  a  duty  of  25  per  cent.  / 

At  Law. 

Storck  dt  Schumann,  for  plaintiff. 

Oen.  Joseph  B.  Leake,  Dist.  Atty.,  for  defendant. 

Bix>DOBTT,  J.  In  Febrnary,  1882,  the  plaintiffs  imported  two  in- 
voices of  merchandise,  entered  as  "tallow"  and  dutiable  under  sched- 
ule M  of  section  2504  of  the  Bevised  Statutes.  The  article  so  entered 
as  "tallow"  was  classed  by  the  inspector  as  "a  manufacture  of  tallow" 
under  section  2616,  and  charged  a  duty  at  the  rate  of  20  per  cent. 
ad  valorem.  The  plaintiffs  paid,  under  protest,  the  duty  so  charged 
and  bring  this  suit  to  recover  the  difference  between  the  amount  paid 
at  the  rate  of  20  per  cent,  ad  valorem  and  what  would  have  been  the 
amount  of  the  duty  on  this  commodity  bad  it  been  classed  as  tallow 
and  chained  with  duty  at  the  rate  of  1  per  cent,  per  pound,  as  pro- 
vided in  schedule  M,  §  2504.  The  only  question  in  the  case  is  one 
of  fact,  whether  the  article  imported  was  tallow  or  a  manufacture  of 
tallow,  and  the  preponderance  of  proof,  I  think,  shows  quite  satis- 
factorily that  this  imported  article  was  stearine,  and  that  stearine  is 
one  of  the  products  resulting  from  the  manufacture  of  tallow.  It  is 
a  hard  substance  or  residuum,  left  after  extracting  or  pressing  the 
oil  from  the  tallow,  and  the  proof  fully  satisfies  me  that  this  is 
stearine — that  it  had  passed  through  the  process  of  pressing,  and 
was,  at  the  time  of  its  importation,  a  manufacture  of  tailow,  and  not 
tallow  in  its  natural  condition.  The  plaintiffs'  counsel  also  contends 
that  this  article  is  entitled  to  come  in  under  the  free  list  provided 
for  in  section  2505,  as  "grease  for  use  as  soap  stock  only;"  but  there 
are,  as  it  seems  to  me,  two  complete  answers  to  this  proposition: 
First,  that  the  protest  claimed  that  the  article  was  "tallow"  and  da- 
tiable  at  1  per  cent,  per  pound,  and  he  is  confined  to  the  case  made 
by  his  protest,  undto  section  2931.  Second,  there  is  no  proof  that 
this  article  is  "grease  for  soap  stock  only."  The  court  perhaps 
might,  from  common  knowledge,  say  any  fatty  substance  can  be  used 
in  some  way  for  the  manufacture  of  soap,  but  I  cannot  say,  and  cer- 
tainly the  proof  does  not  aid  me  in  saying,  that  this  stearine  is  only 
used  for  the  manufacture  of  soaps. 

There  will  be  a  finding,  therefore,  for  the  defendant. 
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Leahy  v.  SiPAUi,mNG,  Collector. 

(Circuit  Court,  N.  D.  Ittinoit.    January  22, 1884.) 

Cdstovb  Dnrnea — Silk  and  Oorroir  Hhawls. 

C«ruia  Bhawla  worth  15  shUlings  and  6  pence,  containing  one  shtlline  and 
six  pence  worth  of  silk,  and  the  rest  cotton,  held,  subject  to  a  duty  of  35  per 
cent,  only,  as  "  shawls,  cotton  chief  value,"  instead  of  60  per  cent.,  as  "  wear- 
ing apparel,  silk  chief  value." 

At  Lav. 

Storck  dt  Schumemn,  for  plaintiff.  ' 

Qen.  Joseph  B.  Leake,  Dial.  Atty.,  for  defendant.  . 

Blodoett,  J.  The  only  queetion  in  this  case  is  whether  certain 
shawls  imported  by  the  plaintiff  and  which  were  classed  as  "wearing 
apparel,  silk  chief  valne,"  and  charged  with  duty  at  the  rate  of  60 
per  cent,  ad  valorem,  were  improperly  so  classed  and  should  have 
been  classed  as  "shawls,  cotton  chief  value,"  and  charged  with  dafy 
at  35  per  cent,  ad  valorem.  The  proof  shows,  without  dispute,  that 
much  the  larger  component  in  value  of  these  shawls  is  cotton.  Ac- 
cording to  the  proof  the  valne  of  these  shawls  was  15  shillings  and 
6  pence  each,  while,  if  all  cotton,  they  would  have  only  cost  14  shil- 
lings each,  thus  showing  that  they  contained  only  a  very  small  propor- 
tion of  silk,  and  that  their  value  was  not  increased  over  1  shilling 
and  6  pence  by  the  silk  they  contain. 

The  issues  will  be  found  for  the  plaintiff. 


EisK  and  another  v.  EijKiks  Mantif'o  &  Ga.b  Co.' 

{Uireuit  Court,  B.  D.  Penntjltiania.    February  13, 1884.) 

Patebt  for  Inventiok— Infkinoekent. 

Patent  No.  201,586,  for  improvement  in  bronze  alloys,  not  infringed  by  de- 
fendant's metal  or  alloy,  known  as  "  Ajaz  Metal,"  in  which  copper,  tin,  and 
arsenic  occur  in  proportions  different  from  the  proportions  specified  in  com- 
plainant's patent. 

Hearing  on  Bill,  Answer,  and  Proofs. 

This  was  a  bill  to  restrain  an  infringement  of  patent  No.  301,586, 
dated  March  19,  1878,  for  improvement  in  bronze  alloys,  issued  to 
Edward  C.  Kirk. 

H.  T.  Fenton,  for  complainants. 

John  O.  Johnson,  for  respondents. 

'Reported  by  Albert  B.  Guilbert,  Esq.,  of  the  Philadelphia  bar. 
v.l9,no.6— 27 
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McKbknan,  J.  The  compoand  described  and  claimed  in  the  pat- 
ent consists  of  copper,  tin,  and  arsenic,  in  the  proportion  of  75  to  90 
parts  of  copper,  10  to  25  parts  of  tin,  and  one-fifth  of  1  per  cent,  to 
10  per  cent,  of  arsenic  to  be  added  to  the  copper  and  tin  when  the 
latter  are  at  the  melting  point  in  the  crucible.  The  patentee  was  not 
the  first  to  produce  an  alloy  of  copper  and  tin.  The  specification  shows 
that  castings  of  these  metallic  constituents  were  made  before  the  date 
of  the  patent;  and,  indeed,  the  patent  of  Randall, for  a  metal  alloy  of 
copper,  tin,  and  arsenic,  is  expressly  referred  to.  The  patentable 
novelty  of  the  described  alloy  consists,  then,  in  the  proportions  in 
Trhich  the  copper  and  tin  are  compounded  and  in  the  addition  thereto, 
in  the  process  of  melting,  of  the  prescribed  quantity  of  arsenic,  for 
the  purpose  of  deoxidizing  the  metallic  oxides  always  found  in  ordi- 
nary alloys  of  copper  and  tin.  The  only  evidence  of  infringement  is 
furnished  by  ans^yses  of  borings  from  several  samples  of  Ajax  metal 
manufactured  by  the  respondents.  These  show  it  to  be  composed  of 
copper,  tin,  zinc,  lead,  and  arsenic ;  copper  within  the  range  of  pro- 
portion stated  in  the  patent^  tin  and  arsenic  generally  below  the  mini- 
mum proportion  stated  in  the  patent,  and  lead  and  zinc  in  varying 
proportions,  as  high  as  8  per  cent.  What  differential  effect  upon  the 
character  and  properties  of  the  compound  results  from  the  reduced 
proportions  of  tin  and  arsenic  and  the  addition  of  lead  and  zinc  we 
are  uniuformed  by  the  evidence;  but  it  is  clear  that  so  far  as  the 
constituents  of  the  two  compounds  are  concerned  they  are  not  the 
same.  But  the  respondents  deny  that  they  have  added  arsenic  to 
the  other  metallic  components  of  their  alloy,  and  allege  that  whatever 
portion  of  arsenic  it  may  be  found  to  contain  was  only  in  combination 
with  the  copper,  which  they  used  in  its  natural  state.  This  is  fully 
sustained  by  the  testimony  of  their  superintendent,  who  was  alone 
cognizant  of  the  ingredients  of  their  compound.  He  says  he  desired 
to  get  rid  of  all  the  arsenic  he  possibly  could,  and  hence  that  no  ar- 
senic was  artificially  introduced;  that  he  used  only  the  copper  of 
commerce,  which  always  contains  more  or  less  arsenic;  and  that  he 
began  the  use  of  this  in  the  manufacture  of  Ajax  metal  in  1874,  and 
has  continued  to  use  it  since  without  material  change  in  proportions. 

Considering,  therefore,  that  the  alloys  manufactured  by  the  com- 
plainants and  the  respondents,  respectively,  are  not  constitnently 
the  same,  and  that  the  respondents  have  not  used  arsenic  except  as 
it  may  have  been  found  in  combination  with  commercial  copper,  and 
that  their  use  of  this  began  in  1874,  we  cannot  adjudge  them  to  be 
infringers,  and  the  bill  must  therefore  be  dismissed,  with  costs. 
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Gold  &  Siook  Tel.  Go.  v.  IPbabob  and  others. 

(Oireuit  Court,  8.  D.  New  Tcrk.    February  20, 1884.) 

^taxxisiKKRY  Ihjdhotiow — When  to  bb  Gbastkd. 

A  preliminary  injunction  will  not  be  granted  while  another  to  the  same  eSeot 
is  in  force  in  a  different  suit. 

In  Equity. 

Edward  N.  Dickerson,  Jr.,  for  orator. 

Roscoe  Conkling  and  Samuel  A.  Duncan,  for  defendants. 

Whekleb,  J.  This  cause  has  been  heard  on  the  motion  of  the  ora- 
tor for  a  preliminary  injunction  to  restrain  infringement  of  the  second 
claim  of  the  orator's  patent.  In  a  prior  suit  in  this  court,  so  lately 
brought  by  the  orator  against  these  same  defendants  that  the  time 
for  an  answer  and  taking  of  testimony  has  not  yet  expired,  a  prelim- 
inary injunction  restraining  the  defendants  from  infringing  this  second 
and  the  third  claims  of  the  patent  has,  on  motion  of  the  orator,  been 
granted,  and  is  still  in  force.  The  time  for  pleading  in  bar  the  pend- 
ency of  the  first  suit  has  not  arrived.  In  an  affidavit  by  an  expert, 
filed  by  the  orator  on  this  motion,  it  is  stated  that  he  is  familiar  with 
the  patent,  and  made  an  affidavit  on  the  former  motion,  and  that  the 
apparatus  claimed  to  be  an  infringement  on  this  motion  "is  in  all 
material  respects,  so  far  as  the  second  claim  is  concerned,  the  same 
apparatus  as  that  enjoined  in  the  previous  motion."  The  defendants 
object  to  this  mode  of  procedure  by  a  new  bill,  And  cite  Wheeler  v. 
McCormick,  8  Blatchf.  267.  The  orator  insists  that  it  is  proper  to 
file  successive  bills  for  successive  infringements,  and  cited  Higby  v. 
Columbia  Rubber  Co.  18  Fan.  Rep.  601.  It  is  also  urged  in  support 
of  the  orator's  position  that  the  prior  suit  could  not  be  maintained  on 
an  infringement  subsequent  to  the  filing  of  that  bill  only ;  while  this 
may  be,  and  that  that  may  fail  and  this  succeed.  That  is  one  ground 
stated  by  Woodropp,  C.  J.,  for  maintaining  the  second  suit  in  Wheeler 
v.  McCormick,  although  the  principal  ground  was  that  the  prior  suit 
was  in  another  district  and  circuit.  That  reason  does  not  obtain  here, 
however,  as  this  case  now  stands,  for  it  is  adjudged  in  the  prior  suit, 
and  that  adjudication  still  stands  insisted  upon  by  the  orator,  that 
there  was  an  infringement  prior  to  the  filing  of  the  former  bill  suffi- 
cient to  uphold  it  to  an  accounting  and  final  decree.  That  the  account- 
ing in  that  case  would  extend  to  the  time  of  taking,  and  cover  the 
infringement  now  aimed  at,  is  not  at  all  questioned.  That  distin- 
guishes this  case  from  what  was  said  by  Lowell,  J.,  in  Higby  v.  Colum- 
bia Rubber  Co.  There  the  account  had  been  closed,  and  although  the 
former  injunction  was  in  force  a  new  bill  would  be  necessary  to  full 
relief  for  the  new  infringement.  It  is  also  urged  that  as  a  proceeding 
for  contempt  would  be  a  harsher  remedy  than  a  motion  for  a  new 
injunction,  the  injunction  might  be  granted  on  a  case  on  which  the 
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defendants  might  not  be  adjudged  guilty  of  contempt  of  the  former 
one,  and  especially  where  the  proof  would  consist  of  ex  parte  affidavits. 
But  the  processes  of  courts  of  eqaity  are  so  flexible  and  capable  of 
being  tempered  to  the  justice  and  necessities  of  every  case,  at  all  its 
stages  and  in  all  its  phases,  that  the  difference  between  the  forms  does 
not  seem  to  be  important.  As  these  eases  are  now  situated  the  modes 
of  proof  on  proceedings  for  contempt  of  the  former  injunction  would 
or  might  be  precisely  the  same  as  upon  this  motion.  The  question 
whether  the  device  sought  now  to  be  restrained  infringes  the  second 
claim  is  precisely  the  same  as  that  whether  it  violates  the  former  in- 
junction. If  it  is  not  willful  it  need  not  be  visited  with  punishment 
as  such.  As  the  case  is  presented  the  question  to  be  decided  is  pre- 
cisely the  same  as  that  before  decided  between  the  same  parties,  the 
adjudication  of  which  is  in  force  and  covers  all  that  is  asked  for  here. 
If  it  were  necessary,  or  more  fair,  or  more  desirable,  to  make  the  former 
injunction  more  specific,  by  being  directed  at  some  device  which  the 
orators  claim  to  be  an  infringement  and  the  defendants  that  it  is  not, 
that  end  can  be  reached  by  motion  in  the  pending  cause  as  well  as  by 
a  new  bill.  Multiplicity  of  suits  should  be  avoided  when  practicable, 
and  this  multiplicity  may  well  be  avoided  here. 

Under  the  circumstances  of  this  case  this  motion  is  denied,  but  with- 
out prejudice  to  any  motion  or  proceeding  in  the  original  cause. 


Green  v.  Barney. 

(Oireuit  Court,  D.  Mcu»achu»eU».    Februuy  28, 1884.) 

Patbht— TiACHEs — Pending  Litioation. 

When  the  validity  of  a  patent  is  in  litigation,  the  patentee  may,  wUhont  be- 
ing guilty  of  laches,  wait  until  a  decision  is  rendered  before  bringing  suit  against 
infringers. 

In  Equity. 

Allen  Webster,  for  complainant. 

jB.  F.  Thurston,  for  defendant. 

Lowell,  J.  This  suit  is  brought  upon  the  much-litigated  reissued 
patent,  as  both  counsel  have  called  it,  granted  to  the  plaintiff -for  driven 
wells.  May  9,  1871,  No.  4,372.  The  validity  of  the  patent  is  not 
denied.  The  sum  in  dispute  being  small,  it  is  made  a  question 
whether  the  plaintiff  should  not  be  remitted  to  his  action  at  law. 
The  evidence  tends  to  show  a  technical  right  to  an  injunction,  and 
a  claim  for  some  profits ;  and  I  do  not  conceive  that  I  have  a  right, 
under  these  circumstances,  to  dismiss  the  suit,  though,  as  to  the 
costs,  I  will  hear  the  parties.  The  usual  license  fee  for  a  well  for 
domestic  uses  is  $10,  and  for  one  for  supplying  water  for  steam-en- 
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ginea,  $125.  The  complainant  underBtood  the  defendant  to  say,  in 
an  interview  which  they  had  before  sait  was  bronght,  that  he  had 
paid  the  complainant's  agent  the  usual  fee  of  $10  for  one  domestic 
well,  and  had  afterwards  moved  it,  as  the  defendant  called  it, — that 
is,  had  taken  up  the  pipes,  and  put  them  down  in  another  place, — 
which,  according  to  the  meaning  of  a  license,  as  the  plaintiff  inter- 
prets it,  requires  a  second  royalty  to  be  paid.  The  fact  is  not  proved. 
There  was  a  domestic  well  which  was  abandoned  in  1873  and  a  new 
one  driven,  but  the  evidence  does  not  explain  when,  or  by  whom,  the 
first  well  was  driven,  or  whether  it  had  been  licensed.  The  defend- 
ant had  recently  bought  the  place  in  1873,  and  there  is  an  intimation 
that  the  well  was  already  there  at  that  time.  He  paid  the  royalty  in 
1876  for  the  only  domestic  well  which  he  now  uses,  or  has  used, 
since  1878;  and  in  the  absence  of  proof  to  the  contrary,  the  presump- 
tion is  that  he  paid  all  that  the  agent  asked  him  to  pay.  Certain  it 
is  that  he  did  not  move  the  well  after  he  paid  the  royalty,  but  before. 
In  the  same  year  (1873)  the  defendant  made  a  driven  well  in  the  cel- 
ler  of  his  workshop,  to  supply  his  boiler,  and  used  it  for  seven  months, 
when  he  discontinued  the  use  of  it,  which  he  has  never  re'sumed.  It 
does  not  appear  that  he  has  destroyed  it,  or  taken  up  the  pipes. 
There  is  no  reason  to  suppose  that  he  will  ever  use  it  again;  for  the 
water  injai^d  his  boiler,  and  he  laid  pipes  to  the  adjacent  river,  which 
furnishes  a  purer  and  better  supply.  In  this  state  of  facts,  the  plain- 
tiff nnderstood  the  defendant  to  be  ready  and  to  offer  to  pay  $10  for 
the  double  use  of  the  domestic  well;  and  he  charged  him  with  the 
usual  royalty  of  $125  for  the  "well  used  for  engine,"  and  says  that  he 
refused  to  accept  anything  unless  the  whole  was  settled.  How  near 
the  parties  came  to  an  agreement  is  not  proved,  nor  whether  the  de- 
fendant offered  to  pay  anything  for  the  seven  months'  nse  of  the  larger 
well.  It  is  plain,  however,  that  the  charge  of  $125,  which  is  the 
price  of  a  perpetual  license,  was  excessive,  unless  it  could  be  shown 
(which  seems  highly  improbable)  that  the  defendant's  profits  for  the 
seven  months  were  equal  to  that  sum. 

As  to  the  point  of  laches,  so  ably  argued  by  the  defendant's  counsel. 
This  suit  was  brought  in  1879,  and  the  complainant's  patent  having 
been  and  being  still  severely  litigated,  he  could  not  be  bound  to  pro- 
ceed against  all  supposed  infringers,  until  at  least  the  first  decree  in 
his  favor,  'which  was  made  by  Judge  Benedict  in  1876,  (Colgate  v. 
Gold  &  Stock  Tel.  Co.  4  Ban.  &  A.  415;)  and  between  that  date 
and  1879  he  had,  I  do  not  doubt,  a  great  deal  of  information  to  ob- 
tain as  to  the  facts  of  the  numerous  infringements. 

I  shall  make  an  interlocutory  decree  for  the  plaintiff;  but  neither 
refer  the  case  to  a  master,  nor  settle  the  costs,  until  the  parties  have 
had  further  opportunity  to  adjust  their  differences  without  more  ex- 


Digitized  by 


Google 


422  fbdebal  bbpobteb. 

Bbainabd  v.  Evbnino  Post  Ass'n. 

(Oirouit  Oowt,  D.  Oonneetievi,    Febnutiy  14, 1884.) 

Patent — Preyioub  State  of  thk  Art — Oopt — DiaTWBtJTOB. 

Letters  patent  No.  149,092,  for  an  improved  galley-holder,  designed  to  fadU 
itate  the  orderly  assortment  of  compositors'  copj,  are  invalid  for  want  of  pat- 
entable  novelty  in  tli^  invention. 

In  Equity. 

Chas.  Rollin  Bramard,  for  plaintiff. 

Wm.  Edgar  Simonds,  for  defendant. 

Shipman,  J.  This  is  a  bill  in  equity  for  relief  again^  the  alleged 
infringement  of  letters  patent  to  Charles  BoUin  Brainard,  No.  149,- 
092,  dated  March  31, 1874,  for  an  improvement  in  compositors'  copy 
distributors.     The  plaintiff  is  the  owner  of  the  patent. 

The  invention  is  described  in  the  specification  as  follows : 

"My  invention  •  «  *  consistsinagalley-holder  provided  with  a  series 
of  compartments  and  pins  or  hooks,  correspondingly  lettered  or  numbered, 
as  herein<after  more  fully  set  forth,  the  object  being  to  keep  the  copy  properly 
assorted,  thus  greatly  facilitating  and  reducing  the  expense  of  proof-reading. 
*  *  *  It  is  well  known  to  all  practical  printers  and  proof-readers  that,  as 
the  compositors  empty  their  matter  into  the  different  galleys  on  the  stand, 
the  copy  is  usually  deposited  into  a  common  receptacle,  without  regard  to  the 
nature  of  the  article  or  the  order  of  setting.  From  this  receptacle  the 
proof-reader  is  obliged  to  hunt  up  or  select  t}ie  copy  corresponding  with  bis 
proof,  frequently  causing  much  confusion  and  delay  when  time  is  very  im- 
portant, especially  when  the  '  takes '  are  small.  In  the  drawing  it  is  an  or- 
dinaiy  galley-stand,  or  holder,  provided  with  compartments  or  slips,  lettered 
in  reguhir  order  from  A  to  M.  Disposed  in  the  upper  part  of  the  stand  are 
a  series  of  pins  or  hooks  or  copy-holders,  lettered  to  correspond  with  the  com- 
partments. •  •  *  When  the  compositor  goes  to  the  '  bank '  or  '  dump ' 
to  empty  matter,  instead  of  depositing  his  copy  in  a  drawer,  it  is  impaled  on 
the  pin  or  hook  in  the  stand  corresponding  with  the  slip  in  which  the  galley 
is  located.    •    •    •» 

The  claim  is  for  "the  copy-distributer  described,  consisting  of  the 
galley-holder,  N,  provided  with  compartments  for  galleys,  and  pins 
or  hooks  for  copy,  correspondingly  lettered,  substantially  as  and  for 
the  purpose  specified."  The  important  question  in  the  case  is  that 
of  patentability.  To  determine  this  question,  a  knowledge  of  the  ex- 
act relation  which  the  invention  bore  to  the  previous  state  of  the  art 
is  necessary.  The  case  of  Bramard  v.  Ptdslfer,  7  Fed.  Ekp.  349, 
was  tried  before  Judge  Lowell  upon  the  patent  and  a  "short  stipu- 
lation as  to  the  state  of  the  art  and  the  thing  which  the  defendants 
use."  So  much  of  the  stipulation  as  related  to  the  history  of  the  art 
is  as  follows : 

"It  is  further  stipulated  and  agreed  that,  prior  to  the  grant  of  the  com- 
plainant's, patent,  it  was  customiiry  to  conduct  the  business  of  sorting  copy 
in  daily  newspaper  printing  offices  substantially  as  follows:  *  The  copy  was 
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cut  in  suitable  lengths,  called,  technically,  'takes/  and  distributed  in  order 
to  the  compositors  in  the  ofiSce.  When  a  compositor  had  set  up  his  'take' 
ho  deposited  the  type  set  up  by  him  on  a  galley  upon  the  galley-bank,  and 
deposited  the  copy  from  which  he  had  set  up  the  type  in  a  drawer,  or  box,  or 
upon  a  table  or  shelf,  or  other  receptacle,  for  the  proof-reader.' " 

When  proofs  were  submitted  to  the  proof-reader  for  correction  he 
was  also  furnished  with  the  "oopj,"  procured  from  the  receptacle  on 
or  in  which  it  had  been  placedl 

Upon  this  state  of  facts  Judge  Lowell  sustained  the  patent,  and 
it  seems  to  me  that  there  was  no  reason  for  a  different  conclusion. 

But  it  is  now  clearly  shown  that  the  New  York  Sun  office,  in  1868, 
and  thereafter,  and  before  the  date  of  the  patented  inrention,  used 
the  following  system :  There  was  placed  over  the  dumping  gaJley  a 
series  of  lettered  hooks,  which  were  lettered  to  correspond  with  the 
letters  which,  by  the  custom  of  the  office,  were  uniformly  placed  upon 
the  different  classes  of  matter  to  be  put  in  type.  The  "takes"  or 
small  pieces  of  copy  were  marked  with  their  appropriate  letter  and 
were  numbered  in  numerical  order  and  were  given  to  the  compositors, 
each  of  whom  placed  his  matter,  when  in  type,  upon  a  galley  in  the 
galley-bank,  and  marked  it  with  a  tag  to  correspond  with  the  letter 
and  number  on  his  copy,  and  placed  his  copy  on  the  hook  which  con- 
tained the  appropriate  letter.  Sometimes,  instead  of  the  tags,  the 
galleys  were  chalked  with  a  letter  to  indicate  where  the  copy  contain- 
ing the  letters  was  placed. 

In  the  Waterbury  American  office,  for  the  greater  part  of  the  time 
between  1868  and  1872,  there  was  a  system  of  lettered  hooks  and 
spindles  over  the  galley-bank,  the  letters  or  words  indicating  the 
character  of  the  copy  to  be  placed  on  each  hook.  Copy  was  placed 
upon  the  respective  hooks,  was  taken  therefrom  by  the  compositors, 
and  when  set  in  type  was  returned  to  the  spindle  and  the  type  was 
placed  upon  the  galleys,  which,  though  not  designated,  were  "under- 
stood, as  a  rule  of  the  office,  to  correspond  respectively  with  the  copy 
hooks  and  holders." 

It  thus  appears,  especially  by  the  testimony  from  the  Sun  office, 
that  separate  hooks  for  the  reception  of  copy,  correspondingly  let- 
tered with  the  letters  placed  upon  the  copy,  and  designated  upon  the 
type  when  placed  in  the  galley,  were  used,  and  thus  the  delay  f  <-oai 
having  to  search  through  a  large  pile  of  copy  for  the  needed  slip  was 
avoided. 

The  improvement  of  the  patentee  consisted  in  having  lettered  hooks 
to  correspond  with  lettered  galleys.  When  the  art  had  arrived  at 
lettering  a  series  of  hooks  to  correspond  with  the  letters  systemati- 
cally placed  upon  the  copy,  and  marked  upon  the  type  when  placed 
in  the  galley,  there  does  not  seem  to  me  to  have  been  any  inven- 
tion in  permanently  lettering  the  galley  to  correspond  with  the  let- 
tering upon  the  hooks.  The  only  advance  upon  the  simple  system 
of  the  comparatively  small  Waterbury  American  office  was  the  en- 
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largement  of  the  system  so  as  to  adapt  it  to  the  needs  of  a  much 
larger  newspaper,  by  the  use  of  a  greater  number  of  lettered  hooks, 
and  the  lettering  of  the  galleys  instead  of  their  being  designated  by 
rale  of  the  office  and  in  the  memory  of  the  compositor. 

The  description  of  the  invention  whioh  was  given  by  the  patentee 
upon  his  cross  examination  is  as  follows : 

"When  the  compositor  has  emptied  bis  type  on  the  galley,  he  is  instructed* 
by  ray  invention,  149,092,  to  deposit  his  copy  on  a  receptacle  corresponding 
to  the  galley  where  his  matter  is,  or  corresponding  to  the  take-mark  on  his 
copy  and  thereby  keep  the  copy  for  that  galley  or  article  distinct  and  separate 
from  all  other  copy  or  matter,  for  the  more  immediate  convenience  of  the 
proof-reader,  and  without  the  labor  usually  entailed  on  a  copy-sorter." 

The  invention  thus  described  was  substantially  used  in  the  Sun  of- 
fice^ and  the  patented  improvement  was  a  convenient  modification  of, 
but  not  a  substantial  advance  upon,  the  Sun'g  system. 

Believing  that  the  invention  was  not  patentable,  I  have  not  exam- 
ined the  question  of  infringement. 

The  bill  is  dismissed. 


Cahn  v.  Wong  Tovtn  On, 

(Circuit  Court,  D.  California.    February  4,  1884.) 

Patents— CoMBiNATioir  of  Separate  Dbviceb— Bubooubinatioh. 

The  fact  that  s  device,  comprising  several  patentable  elements,  has  been  pat- 
ented as  a  whole,  will  not  Vprevent  the  patentee  from  afterwards  securing  a 
patent  for  a  combination  of  any  number  of  the  elements  less  than  the  whole, 
provided  he  appplies  for  it  before  the  lesser  combination  has  been  two  years  in 
public  use. 

In  Equity. 

M.  A.  Wheaton,  for  complainant 
•    J.  L.  Boone,  contra. 

Sawyer,  J.,  (orally.)  This  action  is  upon  a  patent.  The  patent 
consists  of  lapping  over  two  pieces  of  leather  in  making  the  seam  of 
a  boot  or  any  other  work  of  the  kin4,  running  a  line  of  rivets  along, 
and  then  a  line  of  stitching  on  each  side  of  the  line  of  rivets,  so  as  to 
make  a  compact,  tight  seam.  The  plea  sets  up  that  the  patentee  in 
this  case,  on  a  prior  occasion,  procured  a  patent,  and  that  this  other 
and  prior  patent  is  for  the  same  thing,  with  the  addition  of  a  piece 
of  India  rubber  inserted  between  the  two  pieces  of  leather.  The  strip 
of  India  rubber  having  been  inserted,  a  line  of  rivets  is  run  along  with 
two  lines  of  stitching,  one  on  each  side  of  the  line  of  rivets,  in  the  same 
manner  as  in  the  second  patent.  The  defendant  claims  that  the 
>8econd  patent  is  not  a  new  invention ;  that  it  is  merely  a  oombina- 
tion  of  a  part  of  the  elements  of  the  first  patent,  or  of  the  prior  in- 
vention, and  therefore  that  the  second  patent  is  void,  as  not  covering 
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a  new  invention.  I  think,  probably,  that  woald  be  the  case  if  the  pat- 
entee were  a  different  inventor — if  the  patentee  in  the  prior  patent  bad 
been  a  different  person  from  the  patentee  in  the  second,  I  am  inclined 
to  think  so.  But  the  prior  patentee  is  the  same  man,  and  doubtless 
if  he  had  made  the  invention  at  the  time  he  obtained  his  ffrst 
patent,  he  might  have  got  a  patent  for  the  subcombination,  omitting 
one  element — the  slip  of  India  rubber.  And  it  does  not  appear  in 
the  plea  that  this  second  invention  has  been  in  public  use  or  on  sale 
for  more  than  two  years,  whereby  it  would  be  abandoned  to  the  public. 
The  inventor  failed,  therefore,  if  he  is  the  inventor  of  both  at  the  same 
time,  to  obtain  a  patent  for  all  he  was  entitled  to.  If  he  was  the  inven- 
tor at  that  time,  he  was  entitled  to  patent  the  second  or  subcombina- 
tion of  elements,  omitting  the  inserted  strip  of  India  rubber,  as  well 
as  the  first  combining  all  the  elements.  He  might,  perhaps,  have 
got  a  reissue  covering  both,  if  his  invention  of  the  subcombination  is 
sufficiently  indicated  in  the  specification  of  the  first  patent;  but  be 
has  chosen  to  obtain  an  independent  patent  for  the  subcombination. 
If  he  invented  it  at  the  same  time  with  the  other  he  might  undoubt- 
edly have  obtained  a  patent  in  the  first  instance.  I  think  if  it  was  pat- 
entable with  the  additional  element  of  the  India  rubber,  the  subcom- 
bination, without  the  addition  of  the  India  rubber,  invented  at  the 
same  time,  would  be  patentable.  Justice  Field  says,  in  the  Giant 
Powder  Case,^  that  this  is  the  proper  mode  of  proceeding  when  there 
is  another  invention  for  which  an  independent  patent  might  have 
been  obtained,  but  has  been  omitted.  If  he  was  the  inventor  of  both 
he  was  entitled  to  patent  both,  the  subcombination  without  the  strip 
of  India  rubber,  as  well  as  the  entire  combination  of  the  lapping  of 
the  leather  and  the  intervention  of  a  piece  of  India  rubber  to  make 
the  seam  tighter,  and  better  still  in  combination  with  the  line  of  rivets 
and  line  of  stitching  on  each  side  of  it.  He  being  the  first  person  to 
invent  both,  I  think  it  was  patentable  as  to  both.  He  doubtless  did 
Invent  the  subcombination  as  well  as  the  entire  combination  at  the 
same  time.  He  embraced  the  subcombination  in  the  last  patent 
without  the  additional  element  intervening ;  and  it  does  not  appear  that 
it  was  on  sale  for  two  years  before  the  application  for  the  last  patent. 
I  think  the  plea,  then,  should  be  overruled.     And  it  so  ordered 

»4  Fbd.  Rsp.  720;  5  Fed.  Rep.  197 
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Cvrevit  Court  D.  IttuiaehutOU.    February  18, 1884.) 

1.  Patents — Extkactioh  of  Gblatihk  fbom  Fish-Skins. 

Letters  patent  Ko.  167,123,  for  a  process  of  extracting  gelatine  from  fish- 
skins,  suatained  against  letters  No.  177,764,  granted  to  another  person  for  a 
like  process,  and  the  latter  held  to  be  an  infringement. 

2.  Sake— Deoibions  of  tedb  Patent-Officb. 

The  decisions  of  the  commissioner  of  patents,  though  entitled  to  great  weight 
upon  questions  of  priority,  are  not  conclusive. 

In  Equity. 

Browne,  Holmes  dk  Browne,  for  complainant. 

James  E.  Maynodier,  for  defendant. 

Nelson,  J.  The  original  of  the  plaintiff's  patent  was  granted  to 
John  S.  Bogers,  August  24,  1875,  No.  167,123,  for  a  new  and  useful 
process  of  extracting  gelatine  or  ichthyocolla  from  salted  fish-skins. 
It  was  reissued  June  1,  1880,  No.  9,226,  and  again  reissued'  July  13, 
1880,  No.  9,296.  The  invention  has  proved  of  great  value  commer- 
cially, and  it  has  certainly  the  merit  of  patentability.  It  is  also  new, 
unless  it  was  anticipated  by  Isaac  Stanwood,  to  whom  a  patent  was 
granted  for  the  same  process.  May  23, 1876,  No.  177,764,  and  reis- 
sued May  17, 1881,  No.  9,715.  The  specifications  and  claims  of  both 
the  original  and  reissued  patents  of  Rogers  are  the  same  in  substance, 
the  difference  between  them  in  phraseology  being  slight  and  imma- 
material.    In  the  second  reissue  he  states  the  process  to  be  this: 

"My  invention  is  to  utilize  such  salted  skins  of  fish;  and  in  carrying  it 
out  the  first  portion  of  it  la  to  desalt  the  skins,  such  portion  of  the  process 
causing  the  removal  of  the  scales  from  the  skins,  it  being  accomplished  by 
soaking  the  skins  in  cool  water,  and  agitating  them  therein  sufficiently  to  ex- 
tract the  salt  from  them.  The  water  should  be  changed  repeatedly  until  the 
salt  may  have  been  separated  from  the  skins,  after  which  they  are  to  be  put 
into  fresh  water,  which  should  be  gradually  heated  to  a  boiling  temperature, 
and  kept  so  for  three  hours,  more  or  less,  until  the  gelatine  may  have  been 
sufficiently  extracted  from  the  skins  by  the  water  so  heated.  Next,  the  su- 
perfluous matter  or  matters  should  be  removed  from  the  gelatinous  solution 
now  procured,  and  it  (the  gelatinous  solution)  should  be  strained  or  filtered 
in  order  to  obtain  it  in  a  purified  state.  Finally,  the  liquid  is  to  be  suitably 
evaporated  by  introducing  the  solution  into  pans  or  moulds,  or  upon  slabs, 
and  exposing  to  the  atmosphere  until  it  may  be  sufficiently  condensed  for  use, 
whether  as  an  article  of  food  or  as  a  glue  for  mechanical  purposes." 

His  claim  is : 

"The  process,  substantially  as  described,  of  obtaining  gelatine  from  salted 
fish-skins,  it  consisting  in  desalting  and  boiling  them,  separating  from  the 
gelatinous  solution  so  obtained  the  superfluous  matter  or  matters,  and  reduc- 
ing it  (the  solution)  by  evaporation  to  the  necessary  consistency  for  use,  as 
set  forth." 

The  evidence  shows  that  in  the  years  1872  and  1873  an  extensive 
business  was  carried  on  in  Gloucester,  in  the  preparation  of  what  ig 
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termed  dessicated  or  boneloBS  salt  fish.  The  process  of  the  manuf  actare 
consisted  in  stripping  off  the  skins  and  removing  the  bones  from  the 
salted  fish,  and  then  ontting  the  flesh  into  suitable  pieces  and  packing 
it  in  boxes  for  the  market.  One  result  was  the  accumulation  of  great 
quantities  of  the  skins,  then  thought  to  be  of  no  value  for  any  pur- 
pose, which  the  fish  dealers  found  considerable  difficulty  in  getting 
rid  of.  In  November,  1873,  Rogers  first  conceived  the  idea  of  utiliz- 
ing this  waste  substance  as  material  for  the  manufacture  of  gelatine 
or  glue,  and  began  his  experiments  at  Gloucester.  In  the  following 
autumn  be  had  so  far  succeeded  as  to  be  able  to  place  upon  the  mar- 
ket samples  of  liquid  glue  extracted  from  salted  fish-skins.  On  Feb- 
ruary 27, 1875,  he  filed  his  application  for  a  patent.  Stanwood,  who 
was  a  manufactmer  of  glue  from  fish  sounds,  in  Gloucester,  begun 
his  experiments  in  the  autumn  of  1872,  or  the  following  winter,  and 
by  soaking  and  boiling  the  skins,  and  then  drying  the  solution,  6ue- 
ceeded  in  obtaining  a  liquid  glue  in  small  quantities.  But  the  glue 
proving  to  be  of  inferior  quality,  and  his  customers  finding  fault  with 
it,  he  abandoned  his  attempts  and  did  not  resume  them  until  1876, 
after  Rogers  had  obtained  his  patent.  The  evidence  is  conflicting  on 
this  point,  but  upon  the  whole  it  is  satisfactorily  proved  that  every- 
thing done  by  Stanwood  prior  to  the  Rogers  patent  was  merely  experi- 
mental, and  that  his  experiments,  such  as  they  were,  did  not  reach 
the  perfected  process  of  Rogers.  Experienced  as  he  was  in  the  manu- 
facture of  fish  glue,  he  must  have  appreciated  the  importance  of  a 
new  method  by  which  this  waste  material  could  be  made  available  as 
glue  stock  in  bis  business.  The  presumption  is  very  strong  that  if  he 
had  actually  succeeded  in  discovering  such  a  method,  he  would  have 
made  more  use  of  the  discovery  than  he  is  shown  to  have  done. 

When  Stanwood  applied  for  his  reissue  patent  an  interference  was 
declared  between  his  application  and  Rogers'  original  patent.  The 
interference  was  contested  by  the  parties,  and  the  decision  of  the  pat- 
ent office  was  in  favor  of  Stanwood.  The  defendants  rely  in  their, 
answer  upon  this  decision  as  a  final  adjudication  settling  the  question 
of  priority  in  favor  of  the  Stanwood  patent.  But  it  is  well  settled 
that  the  decisions  of  the  commissioner  of  patents  though  entitled  to 
great  weight  on  qaestions  of  priority,  are  not  final,  even  between  those 
who  have  been  fully  beard  in  the  interference.  Union  Paper  Bag 
Mach.  Co.  V.  Crane,  1  Holmes,  429;  Whipple  v.  Miner,  23  0.  G.  2236; 
[8.  C.  15  Fed.  Rkp.  117.] 

The  process  used  by  the  defendants  in  the  manufacture  of  glue  is 
identical  with  that  of  the  Rogers  patent,  and  infringes  it. 

Decree  for  complainants. 
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Bates  &  Linooln  Seahimg-Maohine  Go.  v.  Ahebtoak  Fbihtiho  Co. 

{dreuit  Court,  D.  Mauaohutett*.    Februaiy  18, 1884.) 

Patents— Reissue — Sewibo-Macrinb. 

The  third  claim  of  origioal  letters  patent  No.  108,827  was  for  the  combina- 
tion of  an  annnlar  plate  with  the  stitching  and  feeding  mechanism  of  a  sewing- 
machine,  for  the  purpose  of  guiding  the  fabric.  The  first  and  third  claims  of 
the  reissue,  No.  9,176,  were  for  a  wheel  to  feed  as  well  as  guide  the  fabric. 
Held,  that  the  reissue,  being  more  than  a  mere  reproduction  of  the  orij^al 
patent,  was  inralid  as  against  intervening  rights. 

In  Equity. 

T.  W.  Clarke,  for  complainant. 

J.  L.  S.  Roberts,  for  defendant. 

Before  Lowell  and  Nelson,  JJ. 

Nelson,  J.  The  plaintiff  sues  for  the  infringement  of  reissue  pat- 
ent No.  9,176,  granted  to  Bayer  &  Lincoln,  assignors  hy  mesne  as- 
signments to  thd  plaintiff,  April  27,  1880.  The  original  patent,  No. 
108,827,  was  dated  November  1,  1870.  In  the  original  patent  the 
invention  is  described  as  "a  new  and  improved  sewing-machine  at- 
tachment." In  the  specification,  the  invention  is  said  to  consist  in 
certain  improvements  by  which  sewing-machines  may  be  adapted  to 
sew  the  ends,  of  pieces  of  goods  of  the  same  width,  one  pair  after  an- 
other continuously,  and  to  stitch  all  kinds  of  goods  where  long,  con- 
tinuous seams  are  required.  The  invention  is  described  with  refer- 
ence to  any  sewing-machine  of  suitable  construction  and  size.  D  is 
an  annular  plate  supported  in  a  vertical  position  by  rollers  hung  in 
a  frame,  and  so  set  that  its  upper  edge  is  behind  the  presser-foot  and 
needle-bar  of  the  sewing-machine.  In  front  of  the  plate  there  is  af- 
fixed to  the  frame  a  shield,  covering  all  but  the  upper  part  of  the 
plate.  A  toothed  ring  is  secured  to  the  back  of  the  plate,  and  meshes 
into  the  teeth  of  a  gear-wheel  mounted  on  an  arbor,  which  derives 
motion  from  the  driving-shaft  of  the  sewing-machine.  Upon  the  edge 
of  the  plate  are  hung  a  series  of  hooks  or  points,  which  can  be  shifted 
to  conform  to  the  width  of  the  fabric.  The  pieces  to  be  sewed  to- 
gether are  hung  upon  the  hooks,  and  rest  upon  a  shoulder  projecting 
from  the  plate,  and  upon  the  upper  edge  of  the  shield.  A  winged 
wheel  working  in  front  serves  to  throw  the  sewed  fabric  off  the  hooks. 
When  in  operation,  the  plate  is  designed  to  move  correspondingly 
with  the  feed  of  the  sewing-machine.  As  the  plate  revolves  with  the 
action  of  the  sewing-machine,  the  pieces  are  carried  along  to  and 
past  the  sewing  devices,  and  when  sewed  are  thrown  off  as  they  ar- 
rive at  the  winged  wheel,  the  process  being  capable  of  continuous 
repetition  indefinitely. 

The  third  claim  of  the  original  patent  is  thus  stated : 

"(3)  The  combination  with  stitching  and  feeding  mechanism,  substan- 
tiallj  such  as  described,  of  a  continuously  rerolvlntr  annular  fabric-guide, 
D,  as  and  for  tLt;  purpose  set  forth." 
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In  the  reissae  patent  the  invention  is  called  "an  improvement  in 
Be-wing-maohines."  In  the  speoifioation  it  is  described  with  reference 
to  a  Wilooz  &  Gibbs  se'wing-maohine  having  the  usaal  rotable  book* 
shaft  and  needle-bar,  with  needle  attached.  In  describing  its  advan- 
tages the  inventors  state : 

"In  sewing-machines  containing  the  usual  intermittingly  rotated  wheel- 
feed,  variations  in  speed  affect,  through  momentum,  the  length  of  stitch,  and 
the  power  required  to  run  such  a  feed,  and  wear  of  maehinerj,  and  the  cost 
of  mechanism,  are  all  greater  than  in  this,  our  plan,  wherein  ttie  feed  is  con- 
tinuous, which  always  insures  an  equal  length  of  stitch,  and  a  substantially 
uniform  expenditure  of  power.  With  an  annular  feeding-plate,  as  described, 
provided  with  points  or  hooks  to  penetrate  and  hold  the  fabric  as  it  is  moved 
along  unher  the  needle,  we  have  combined  the  well-known  Wilcox  &  Gibbs 
class  of  machine,  the  hook  or  looper  of  which,  as  is  well-known,  rotates  con- 
tinuously in  one  direction,  and  may  be  run  at  the  highest  speed." 

The  first  and  third  claims,  to  which  alone  the  controversy  relates' 
are  as  follows : 

"(1)  The  within-described  apparatus  for  sewing  together  the  ends  of  pieces 
of  fabric  for  factory  use,  it  consisting  essentially  of  the  ^tch-forming 
mecfaanism  shown  and  described,  the  rotable  annular  feeding-wheel  provided 
with  hooks  to  penetrate,  carry,  and  present  the  fabric  positively  to  the  ac- 
tion of  the  said  stitoh-forming  mechanism,  and  means  to  operate  the  said 
feeding-wheel  continuously  as  described. 

"(3)  The  combination,  with  stitching  mechanism  substantially  such  as 
descrioed,  of  the  continuously  revolving  annular  baster  plate  or  wheel  to 
feed  the  fabric,  and  mechanism  to  continuously  revolve  the  baster-wheel, 
substantially  as  described." 

The  position  of  the  plaintiff  is  that  the  third  claim  of  the  original 
patent  is  substantially  reproduced  in  the  first  and  third  claims  of  the 
reissue.  It  is  obvious,  from  the  description  given  in  the  original  spec- 
ification, that  the  thing  patented  was  a  device  to  be  attached  to  a 
sewing-machine  having  a  feeding  meohanism  of  its  own,  and  was  de- 
signed to  carry  along  the  pieces  of  cloth  to  be  stitched  together  by  a 
movement  to  correspond  with  the  movement  of  the  feeding  meeha- 
nism  of  the  sewing-machine.  It  is  called  "a  sewing-machine  attach- 
ment," and  its  object  was  to  serve  as  a  guide  and  support  to  the 
pieces  of  cloth  as  they  were  carried  along  by  the  sewing-inachine. 
It  is  apparent  that  the  first  and  third  claims  of  the  reissue,  taken  in 
connection  with  the  specification,  cover  a  combination  different  from 
this.  The  combination,  with  the  stitching  and  feeding  mechanism 
of  a  sewing-machine,  of  the  annular  plate,  D,  to  guide  the  fabric  as 
it  is  carried  along  by  the  feeding  mechanism  of  the  sewing-machine, 
which  was  in  substance  the  original  claim,  has  been  expanded  into  a 
combination  with  the  stitching  mechanism  alone  of  a  sewing-machine, 
of  a  feeding-wheel  to  feed  as  well  as  to  guide  the  fabric,  working  in- 
dependently of,  and  in  substitution  for,  the  feeding  mechanism  of 
the  sewing-machine.  A  new  function  has  been  added  to  the  plate, 
D.  It  is  no  longer  a  mere  attachment  to  a  complete  sewing-machine, 
and  a  guide  and  support  to  the  cloth  as  it  is  moved  along  in  the  ma- 
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chine.  It  has  become, itself  a  feeding  apparatus  for  a  SQwing^ma- 
ohine, — a  thing  quite  different  from  the  original  invention.  Under  the 
rule  established  by  the  recent  decisions  of  the  supreme  court,  the 
plaintiff's  reissue  patent  was  taken  out  too  late,  and  must  be  heJd  to 
be  invalid. 
BiU  dismissed,  with  costs. 


Thb  Makhabsst. 

(Dittriet  Vourt,  E.  D.  Virginia.    February  24, 1884.; 

1.  Aduiraltt  Practice — Libbl — Amkndmekt. 

In  a  case  in  admiralty  where  the  res  is  tlie  same,  and  the  tort  and  the  con- 
tract for  which  damages  are  claimed  are  the  same,  and  where  the  original  libel 
sets  out  matter  enough  by  which  to  amend,  a  libel  may  be  amended  as  to  par- 
ties by  changing  the  character  in  which  the  libelant  sues,  and  dismissing  as  to 
the  parties  who  have  no  right  to  sue. 

2.  Sahb— Action  for  Death  Oaubbd  bt  NBaiiioBHOB— Cobtbibctobt  Naau- 

OENCE. 

Where,  in  a  libel  for  damages  for  the  killing  of  a  husband  and  father,  the 
ferry  steamer  inflicting  the  iniury  was  in  fault,  but  the  deceased  had  violated 
rules  of  the  managers,  forbicfding  passengers  to  step  over  guard-chains  and 
passing  off  to  the  wharf  before  the  boat  was  drawn  up  and  made  fast  at  the 
landing,  in  doing  which  deceased  received  fatal  injuries,  but  in  doing  so  only 
did  what  men  and  boys  habitually  and  constantly  did  on  the  ferry,  without  re- 
straint or  remonstrance  from  the  management,  held,  that  this  was  not  such 
contributory  negligence  on  the  part  of  deceased  as  to  exonerate  the  claimant! 
from  responsibility  in  damages,  the  managers  of  the  ferry  having,  by  neglect- 
ing to  enforce  their  rules,  held  out  to  passengers  that  there  was  no  practical 
danger  in  violating  them,  and  thereby  put  the  deceased  oS  his  guard  as  to  the 
danger  attending  the  practice,  wbicb  was  habitually  permitted. 

In  Admiralty,  in  a  Libel  for  Damages. 

After  the  decision  rendered  in  this  case  on  the  question  of  juris- 
diction, on  the  fifth  of  January,  1884,  (18  Fed.  Bbp.  918.)  the  libelant 
moved  for  leave  to  dismiss  the  original  libel  as  to  herself,  as  adminis- 
tratrix of  William  H.  Black,  and  to  file  an  amended  libel  in  her  indi- 
vidual character  as  widow  of  Black,  and  in  her  character  as  guardian 
of  the  two  minor  children  of  the  deceased.  This  motion  was  granted, 
on  the  ground  that  the  re$  was  the  same,  the  tort  and  contract  on 
which  the  claim  for  damages  was  leased  was  the  same,  and  that  the 
original  libel  contained  all  the  facts  as  to  parties  that  were  necessary 
to  amend  by. 

William  H.  Black,  whose  widow,  Frances  Black,  brings  this  libel, 
was  a  colored  man,  64  years  old,  who  had  irregular  employment  at 
$2.60  a  day  in  the  carpenter-shop  of  the  United  States  navy-yard,  at 
Gosport,  opposite  Norfolk,  and  lived  on  the  Norfolk  side  of  Eli&abeth 
river,  some  distance  westward  of  Norfolk,  where  he  had  a  farm  of 
about  1 20  acres  of  land.    Returning  from  the  navy -yard,  after  fail- 
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ing  to  get  work,  on  the  morning  of  Maroh  18,  1881,  the  weather  be- 
ing somewhat  rainy,  Black  got  upon  the  ferry-boat  Manhasset  to 
cross  over  to  Norfolk.  He  was  engaged  in  earnest  conversation,  on 
the  passage,  with  George  Mason,  a  colored  deck-hand,  on  the  sabject 
of  politics.  The  weight  of  testimony  is  that  Black,  on  the  approach 
of  the  boat  to  the  Norfolk  landing,  had  got  outside  the  chains  which 
are  stretched  as  a  guard  in  front  of  the  gangways  to  prevent  the 
egress  of  passengers  and  teams  until  the  boat  can  be  secured.  It 
was  also  stated  in  evidence  that  he  was,  while  standing  beyond  the 
chains,  before  the  boat  had  touched  the  landing,  still  conversing  with 
Mason,  the  deck-hand,  who  also  had  stepped  beyond  the  chains.  The 
weight  of  evidence  is  that  the  chains  were  all  stiU  up  when  Black 
was  at  the  front  edge  of  the  boat,  conversing  and  ready  to  step  off. 
When  the  boat  had  got  within  18  inches  of  the  float,  or  dock,  to  which 
it  was  to  be  fastened,  Mason  stepped  off  to  hook  the  boat's  chain  to 
a  windlass,  and  to  draw  the  boat  up  fast  to  the  landing.  As  Mason 
stepped  off  for  this  purpose,  Black  also  stepped  off;  in  doing  which. 
Black's  foot  slipped,  and  he  fell  forward,  with  his  body  partly  upon 
the  float.  MAson  and  another  man  seized  hold  of  Black  as  he  fell, 
but  were  unable  to  draw  him  upon  the  float  before  the  other  foot 
was  caught  and  crushed  by  the  boat,  which  was  coming  slowly  with  a 
side  motion  to  the  float.  Medical  aid  was  immediately  brought  to 
Black,  but  his  injury  terminated  fatally  on  the  morning  of  the  twenty- 
fifth  of  March,  just  one  week  after  the  accident  happened. 

At  that  time  three  chains  were  used  as  guards,  in  front  of  this 
boat,  to  prevent  the  premature  egress  of  passengers  and  teams.  One 
small  chain  stretched  across  the  gangway  of  the  white  passengers, 
on  the  right-hand  side  of  the  boat,  one  end  of  which  was  fastened  to 
the  side  of  the  boat,  and  the  other  hooked  to  a  post  on  the  left  of 
that  gangway.  A  large  chain  stretched  across  the  team  gangway,  in 
the  middle  of  the  boat.  A  small  chain,  quite  long,  stretched  across 
the  colored  people's  gangway  on  the  left  of  the  boat,  and  also  across 
the  team  gangway  in  the  middle,  to  the  post  on  the  right  of  the  team 
gangway,  and  hooked  to  the  same  post  on  which  the  small  chain 
across  the  white  people's  gangway  was  hooked.  This  long  chain  was 
fastened  to  the  left  side  of  the  boat.  The  weight  of  evidence,  as  be- 
'  fore  said,  is  that  all  of  these  chains  were  still  up,  and  none  of  them 
had  been  lowered,  when  Black  was  standing  in  front  of  them,  con- 
versing with  Mason,  and  ready  to  step  off  to  the  float.  It  was  not 
Mason's  duty  to  let  down  the  chains  at  the  time  of  the  landing  of  the 
boat;  and  he  did  not  do  so  on  the  occasion  of  this  accident.  It  was 
the  duty  of  the  white  deck-hand,  Montague,  to  let  the  chains  down; 
and  Montague  swears,  I  think  with  truth,  that  he  had  not  let  them 
down  before  the  accident  happened  to  Black.  Mason's  place  of  duty, 
on  this  occasion,  was  on  the  left  side  of  the  boat,  forward  of  the  col- 
ored people's  gangway.     Montague's  place  of  duty  was  on  the  right 
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Bide  of  the  team  gangway  at  the  post  to  whioh  one  end  of  each  of  the 
three  chains  that  have  been  described  was  hooked. 

It  is  proved  that  it  was  the  habit  of  men  and  apprentice  boys  to 
pass  off  the  boat  before  it  had  reached  and  had  been  made  fast  to 
the  dock,  and  that  not  unfreqaently  the  chains  were  lowered  by 
passengers  before  the  deck-hands  in  charge  were  at  liberty  to  do  so, 
under  the  rules  and  regulations  prescribed  to  them  by  the  managers 
of  the  ferry.  .  It  is  not  shown  that  the  authorities  of  the  ferry  did 
more  than  give  very  proper  orders  for  the  safety  of  passengers,  iii 
respect  to  keeping  the  gangways  closed.  It  is  not  shown  that  they 
did  anything  effectual  towards  preventing  the  premature  egress  of 
passengers  during  those  critical  moments  while  the  boat  is  ap- 
proaching the  dock,  or  took  any  practically  effective  measures  for 
preventing  the  habitual  violation  of  their  wise  rules  and  regulations 
in  this  respect.  On  the  occasion  on  which  Black  received  his  injury 
several  other  persons  are  proved  to  have  passed  over  the  chains  and 
stepped  to  the  float  before  the  boat  had  landed  and  been  made  fast. 
It  is  proved  that  the  principal  ferries  of  the  north  have  adopted,  and 
have  been  using  for  several  years,  a  patented  set  of  gates,  ci^ed  "the 
Frazee  Patent  Safety  Gates,"  designed  for  preventing  passengers 
from  incurring  the  hazard  of  injury  by  passing  from  ferry-boats  be- 
fore they  have  beeii  made  fast. 

W.  H,  d  J,  J.  Burroughs,  for  libelant. 

J.  F.  Crocker  and  Sharp  d  Hughes,  lot  claimant. 

Hushes,  J.  I  think  the  foregoing  statement  of  the  facts  of  this 
case  embodies  all  that  is  material  to  its  decision.  There  is  no  doubt 
that  the  managers  of  the  ferry-boats  made  good  and  wise  rules  for 
securing  the  safe  transportation  of  passengers.  These  rules  forbade 
all  persons  to  leave  their  boats  until  the  guard-chains  before  the  sev- 
eral gangways  were  lowered;  and  rigidly  forbade  the  deck-hands  from 
lowering  the  chains  before  the  boats  were  drawn  close  to  the  dock 
and  made  fast.  That  part  of  the  evidence  reflects  the  highest  credit 
upon  the  management.  The  residue  of  the  evidence,  however,  is  less 
satisfactory.  It  shows  that  men  and  apprentice  boys  habitually  vio- 
lated the  rules  of  the  ferry.  It  shows  that  this  class  of  passengers 
frequently  themselves  let  down  the  chains  which  stretched  in  front  of  - 
the  passenger  gangways,  without  waiting  for  the  deck-hands  to  do  so ; 
and  that  they  did  this  frequently,  and  when  not  doing  it,  habitually 
got  over  the  chains  and  leaped  off  the  boats  before  they  were  drawn 
up  and  made  fast  to  the  dock.  It  shows  that  this  was  all  done  with- 
out check  or  hinderance  from  the  management  of  the  ferries.  Now.  it 
it  is  but  little  short  of  mockery  to  say  that  rules,  the  best  and  wisost 
conceivable  for  the  safety  of  human  life  are  made  by  common  car- 
riers, and  at  the  same  time  to  admit  that  they  allow  these  rules  to  be 
continually  and  habitually  violated.  The  impatience  of  passengers 
to  precipitate  themselves  pell-mell  off  of  ferry-boats  is  a  matter  of 
constant  observation ;  and  the  managers  of  well-regulated  ferries  else- 
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where,  in  view  of  this  notorious  and  apparently  uncontrollable  pru- 
peusity,  acknowledge  their  obligation  to  provide  against  the  dangers 
attencUng  it  by  adopting  contrirances  which  physically  prevent  this 
unreasoning  press  of  passengers  for  egress,  and  effectually  insure 
against  the  dangers  incurred.  I  will  not  say  that  the  ferry-boats 
which  ply  across  Norfolk  harbor  are  under  legal  obligation  (as  one 
or  two  other  classes  of  common  carriers  are)  to  provide  the  latest  and 
most  approved  contrivances  that  have  been  invented,  for  insuring  the 
safety  of  their  passengers;  but  I  am  bound  to  say  that  it  is  their 
duty  to  do  more  than  adopt  wise,  cautionary  rules  for  the  purpose, — it 
is  their  duty  to  take  effectual  measures  for  enforcing,  from  all  pas- 
sengers, a  certain  and  absolute  obedience  to  those  rules. 

The  obligations  of  the  carriers  of  passengers  on  this  subject  are  laid 
down  by  the  courts  in  very  stringent  terms.  Federal  courts  take  the 
law  from  the  supreme  court  of  the  United  States ;  and  that  tribunal,  in 
a  late  case,  (Penn.  Co.  v.  Roy,  102  U.  S.  465, 456,)  reviewing  previous 
cases,  declared  that  when  carriers  undertake  to  convey  persons  by  the 
powerful  and  dangerous  agency  of  steam,  public  policy  requires  that 
they  shall  be  held  to  the  greatest  possible  care  and  diligence;  that  the 
personal  safety  of  passengers  should  not  be  left  to  the  sport  of  chance 
or  the  negligence  of  careless  agents;  that  although  a  carrier  does  not 
warrant  the  safety  of  passengers  at  all  events,  yet  his  undertaking 
and  liability  as  to  passengers  go  to  the  extent  that  he  or  his  agents 
shall  possess  competent  skill,  and,  as  far  as  human  care  and  foresight 
can  go,  he  will  transport  them  safely ;  and  that  he  is  responsible  for  all 
injuries  received  by  passengers,  which  might  have  been  avoided  by 
the  exercise  on  his  part  of  extraordinary  vigilance,  aided  by  the  high- 
est skill. 

These  propositions  may  be  regarded  as  the  settled  and  accepted 
law  of  the  subject  in  this  country,  and  they  are  the  law  of  this  case. 
The  obligations  of  the  authorities  who  controlled  the  Manh  asset  are 
determined  by  them,  and  they  show  that  there  was  fault  on  the  part 
of  this  ferry-boat;  and  therefore,  if  the  accident  which  happened  to 
Black,  a  grown  and  sane  man,  had  happened  to  a  chUd  or  other  per- 
son unpossessed  of  ordinary  discretion,  the  liability  of  the  Manhas- 
set  would  have  been  indisputable.  But  Black  was  a  man  of  respon- 
sible age  and  discretion;  and  the  law,  tender  as  it  is  of  the  safety  of 
passengers  on  steam  vehicles,  yet  lays  down  the  counter-principle 
that  every  man  is  bound,  no  matter  in  what  he  may  be  engaged,  to 
use  ordinary  care  for  his  own  protection,  and  no  man  is  bound  to 
use  more;  so  that  if  a  man  of  discretion  is  negligent  in  taking  care 
of  himself,  and  contributes  by  that  negligence  to  bring  upon  himself 
the  accident  by  which  he  suffers,  he,  in  general,  relieves  the  carrier 
from  the  obligation  of  compensating  him  in  damages. 

The  application  of  these  counter  doctrines  of  the  rigid  responsibil- 
ity of  carriers  to  passengers,  and  of  the  contributory  negligence  of  the 
person  injured,  is  one  of  the  most  difficult  tasks  that  devolve  upon 
▼.19,no,6— 88 


Digitized  by 


Google 


f 

434  VEDEBAL  BBPOBTEB. 

courts,  and  is  especially  difficult  in  the  present  case.  The  question 
here  is,  whether  Black,  by  stepping  over  the  guard-chains  of  the 
ferry-boat  and  then  attempting  to  leap  from  the  boat  to  the  float  be< 
fore  she  was  made  fast,  "contributed"  to  the  accident  to  such  a  de- 
gree  as,  un(^er  all  the  circumstances  of  the  occasion,  to  exonerate  the 
boat  from  responsibility.  That  the  boat  was  in  fault  has  already 
been  stated ;  that  Black  was  more  or  less  reckless  in  bis  conduct  is ' 
equally  true ;  and  the  question  of  law  is  whether  his  conduct  was  of 
such  a  character  as  to  relieve  the  boat  of  revponsiinlvty  for  the  ac- 
cident in  damages.  Now,  if  Black  had  not  been  a  customary  passen- 
ger on  that  ferry,  or  if,  of  those  who  habitually  made  that  passage, 
he  was  the  only  person,  or  one  of  a  few  persons,  who  took  the  haz- 
ard of  passing  the  chains  and  leaping  the  chasm  before  the  boat  was 
made  fast,  then  the  case  would  be  free  from  much  of  its  difficulty. 
It  would  resemble  in  principle  the  case  of  Railroad  Co.  v.  Jones,  95 
U.  8.  439.  But  Black  had  passed  the  ferry  often  enough  to  know 
what  its  authorities  habitually  allowed  in  respect  to  this  matter.  He 
was  familiar  with  the  fact  that  passengers  habitually  overstepped  the 
chains  and  strided  the  chasm  without  hinderance  or  rebuke  from 
them.  The  managers  thus  gave  out  to  the  public,  as  if  it  was  their 
opinion,  that  the  practice  was  practically  safe  and  unattended  with 
danger.  Printed  rules  there  may  have  been;  chains  were  in  fact 
stretched  formally  before  the  eyes  of  passengers;  but  passengers  were 
seen  and  notoriously  known  to  disregard  them  by  the  half  dozen  or 
dozen  on  every  trip.  The  question,  therefore,  resolves  itself  info  this : 
was  Black  not  thrown  off  his  guard  ?  Was  it  not  held  out  to  him 
habitually  by  the  managers,  that,  practically,  there  was  no  danger? 
Was  anything  presented  to  arrest  his  attention  and  to  warn  him  of 
the  fate  which  overtook  him  ?  I  think  the  evidence  in  the  case  leaves 
room  for  but  one  answer  to  this,  the  crucial  question  of  this  case. 

The  case  turns  upon  this  question,  because  it  is  a  principle  of  the 
law  of  contributory  negligence  that  a  carrier  is  not  necessarily  ex- 
cused because  the  injured  person  knew  that  some  danger  existed 
through  the  carrier's  neglect,  and  voluntarily  incurred  the  danger. 
Clayards  v.  Dethick,  12  Q.  B.  439.  Where,  for  instance,  a  traveler 
crossed  a  bridge  which  he  knew  to  be  somewhat  unsafe,  but  which  its 
managers  had  not  closed,  nor  warned  the  people  not  to  pass,  and 
the  traveler's  horse  fell  through  and  was  killed,  it  was  held  that 
he  was  not  in  fault,  and  damages  were  recovered.  Humphrey$ 
V.  Armstrong  Co.  66  Pa.  St.  204.  So  it  was  held  that  the. plaintiff 
might  recover  where  a  passenger  train  was  moving  very  slowly  by, 
but  did  not  stop  at  a  depot  where  it  should  have  stopped,  and  a  pas- 
senger was  injured  by  leaping  off,  notwithstanding  the  usual  warning 
that  passengers  must  not  get  off  the  train  while  in  motion,  the  slow 
gait  of  the  train  seeming  to  invite  the  passenger  to  get  off.  Filer  v. 
N.  Y.  Cent.  R.  Co.  49  N.  Y.  47.  These  cases  sufficiently  illustrate 
the  principle  of  the  law  of  contributory  negligence,  that  though  the 
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passenger  must  do  what  a  prudent  person  should  do  to  avoid  accident 
ia  any  particular  circumstance,  in  which  be  may  stand,  yet  if  he  has 
reason  to  infer  from  the  conduct  and  policy  of  the  carrier  that  no  prac- 
tical danger  would  attend  an  act,  though  there  might  be  some  risk, 
and  if  he  is  thereby  thrown  off  his  guard  respecting  it,  the  carrier  is 
liable. 

I  do  not  feel  called  upon  to  review  the  myriad  of  cases  on  this  sub- 
ject which  fill  the  reports  of  the  courts,  or  to  dweU  upon  the  confus- 
ing and  confounding  niceties  of  distinction  which  are  drawn  by  the 
text- writers  in  digesting  these  cases.  Suffice  it  to  say  that  I 'am  of 
opinion,  though  it  has  been  arrived  at  with  diffidence  and  some  doubt, 
that  the  Manbasset  is  liable  in  this  action. 

I  will  now  allude  to  a  question  of  jurisdiction  which  was  raised  at 
bar,  to  the  effect  that  the  tort  in  this  case  was  not  maritime,  and 
not  within  the  cognizance  of  admiralty;  inasmuch  as  Black,  when 
he  fell  upon  the  float,  just  as  he  received  the  injury  to  his  foot,  was, 
as  a  matter  of  fact,  on  land,  and  not  on  the  boat;  it  being  certain 
tfaat  if  he  had  already  got  upon  the  float,  and  was  standing  upon  it, 
the  tort  would  not  have  been  maritime.  See  The  Plymouth,  3  Wall. 
20,  and  The  Mary  Stewart,  5  Hughes,  312.'  This  view  of  the  case  is 
defeated  by  the  consideration  that  the  tort  was  inflicted  by  the  boat 
while  Black  was  in  the  act  of  leaving  her,  and  before  he  had  com- 
pleted the  act  of  landing.  But  even  if  this  were  not  so,  it  is  only 
with  respect  to  torte  that  maritime  locality  is  essential  to  the  ad- 
miralty jurisdiction.  In  respect  to  contracts  the  rule  does  not  hold ; 
if  the  contract  is  maritine  in  its  character,  the  locality  where  it  is 
made  is  immaterial.  In  this  case  there  was  not  only  the  tort  of  in- 
flicting an  injory  resulting  in  death,  but  a  contract  to  carry  the  pas- 
senger and  to  land  him  safely  at  Norfolk.  The  damages  he  received 
will  be  of  the  double  character  of  a  satisfaction  for  the  breach  of 
contract  and  for  the  tort.  But  I  insist  that  it  was  the  boat  which  in- 
flicted the  injury,  and  that  the  injury  was  inflicted  upon  a  part  of 
the  body  of  the  deceased  man  which  had  not  yet  landed,  and  which 
was  inJHred  by  reason  of  its  being  still  on  the  water.  I  know  that 
this  distinction  would  seem  over-nicely  drawn,  but  questions  of  law 
very  often  depend  upon  nice  distinctions,  and  when  they  do  it  is 
necessary  to  draw  them. 

Assuming,  on  the  whole  ease,  that  the  libelant  is  entitled  to  recover 
damages,  the  final  question  is  what  these  should  be.  The  amount 
depends  upon  the  question,  how  much  of  his  earnings  could  the  de- 
ceased have  bestowed  upon  the  libelants  as  their  sustenance  if  he  had 
lived?  He  owned  a  farm;  and  that,  of  course,  is  still  left  to  them. 
Beyond  this  the  evidence  gives  us  but  little  to  build  an  estimate 
npon.  His  precarious  employment  and  wages  at  the  navy-yard 
afford  no  certain  basis  for  a  calculation.     Driven  to  conjecture,  my 
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estimate  must  be  very  moderate;  the  more  moderate,  aa  this  man 
had  entered  the  period  of  old  age,  and  could  not,  in  the  coarse  of 
nature,  be  supposed  to  have  continued  long  to  spare  from  his  own 
support  a  surplus  for  the  sustenance  of  those  dependent  on  him.  •  It 
is  the  custom  and  the  duty  of  the  young  to  support  the  aged  when 
they  have  entered  the  period  of  old  age.  At  the  age  of  64  the  tables 
of  vitality  show  that  Black's  expectation  of  life  was  seven  years  and 
a  half.  If  we  assume  that  he  could  during  this  period  of  old  age 
have  spared  an  average  of  |75  a  year  to  the  use  of  the  libelants,  then 
we  should  arrive  at  an  award  of  $562.50  as  the  damages  to  be  al- 
lowed'in  this  case.  I  will  give  a  decree  for  that  amount,  and  for  the 
costs  of  this  suit. 


Baeeb  S&lvaob  Co.  v.  The  Excelsiob. 

U>'»triet  Court,  B.  D.  Virginia.    February  20, 1884.) 

SAiiVAaB  Bbrvicb — Award. 

A  larRO  paasengor  and  freight  steamer,  worth  $160,000,  having  a  cargo  worth 

110,000,  was  run  into  by  a  tug,  which  stove  a  hole  in  her  liull,  some  six  by  eight 
feet  in  size,  causing  her  to  ml  with  water,  and  she  was  beached  on  Hampton 
bar,  in  Hampton  Koads.  Salvors  were  telegraphed  for,  to  Norfolk,  who  came 
with  wreclstng  steamers,  schooner,  steam-tugs,  pumps,  and.diving  and  wreck- 
ing apparatus.  A  diverwent  down,  and,  with  plank  and  canvass,  battened  the 
hole.  Pumps  were  then  set  to  work,  which  emptied  the  hull  of  the  water. 
The  cargo  was  all  got  ofl  without  loss  or  damage.  The  steamer  was  floated,  and 
towed  12  mile.s  into  port  at  Norfolk.  All  further  iniury  to  the  steamer  or  her 
machinery  was  prevented.  It  was  in  December,  and  a  severe  storm  from  the 
eastward  could  have  wrecked  the  steamer.  None  occurred,  and  the  work  of  the 
salvors  was  accomplished  within  48  hours-  HM,  that  the  service  was  a  salvage 
service,  and  that  the  reward  should  bear  some  relation  to  the  value  of  the 
property  saved.    Six  thousand  dollars  decreed. 

In  Admiralty.     Libel  for  salvage. 

The  passenger  and  freight  steamer  ISxcelsior,  belonging  to  the  Po- 
tomac Steam-boat  Company,  claimants  in  this  suit, — Theodore  E.  Bald- 
win, master, — ^left  her  wharf  in  Norfolk  at  5  p.  m.  on  the  fourth  of 
December,  1882,  on  her  regular  trip  to  Washington  City.  She  was 
valued  at  $150,000.  She  had  a  cargo  worth  $10,000,  and  the  usual 
number  of  passengers,  and  her  regular  crew,  on  board.  After  pass- 
ing Sewell's  point,  and  in  making  for  the  wharf  at  Fortress  Moniroe, 
she  came  in  collision  with  the  United  States  naval  tug  Fortune, 
which  drove  a  hole  into  her  hull,  on  the  starboard  bow,  some  eight 
by  ten  feet  in  dimensions.  Capt.  Baldwin  immediately  made  for 
Hampton  bar,  and  at  about  6 :  15  p.  h.  beached  her  about  midway  of 
that  bar,  about  four  miles  from  Sewell's  point,  a  mile  from  the  Sol- 
diers' Home,  and  a  mile  and  a  half  from  Old  Point  Comfort  wharf. 
She  went  upon,  and  lay  nearly  at  right  angles  with,  the  bar;  her  bow 
in  six  feet,  and  her  stern  in  ten  or  eleven  feet,  water.   She  had  filled 
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with  water,  and  laid  easily  on  the  bottom.  The  sea  came  Over  the 
ibaindeck,  aft,  at  high  tide;  but  did  not  cover  the  deck  amid-ships  or 
forward.  Her  cargo  was  amid-ships,  and  was  not  reached  by  the  water. 
She  was  in  a  place  on  the  bar,  and  in  a  position  on  the  bottom,  that 
rendered  her  reasonably  safe  from  further  injury,  except  in  the  event 
of  rough  weather  from  the  eastward.  In  consequence  of  the  width  of 
her  guards,  which  spread  out  from  about  three  feet  at  the  ends  of  the 
steamer  to  ten  or  twelve  feet  at  the  wheel-houses,  the  waves  of  a 
rough  sea  would  beat  under  the  guards,  and  endanger  the  deck  and 
the  joiner  work,  and  cabins  above  it,  by  lifting  and  breaking  them  up, 
and  carrying  them  away,  thereby  bringing  the  cargo  and  the  lives  of 
those  on  board  in  peril. 

It  may  be  stated  here  that  a  board  of  naval  officers,  appointed 
afterwards  for  the  purpose  of  inquiring  into  the  collision,  found  that 
the  Fortune  was  in  fault;  and  the  United  States  government  has  since 
compensated  the  claimants  in  damages  from  the  accident  to  the 
amount  of  $18,850.86.  From  this  computation  of  damages  the  amount 
due  the  libelants  for  salvage  in  this  case  was  reserved,  (to  be  deter- 
mined by  this  court,)  as  also  a  bill  of  $470.70,  rendered  by  the  libel- 
ants, for  services  rendered  the  Excelsior  during  and  after  the  salvaige 
service  was  rendered.  The  board  of  naval  officers,  which  has  been 
mentioned,  found  that  the  direct  damage  to  the  Excelsior,  done  by  the 
Fortune,  was  $11,795. 

After  beaching  his  vessel,  Capt.  Baldwin  went  off  to  Old  Point 
Comfort,  and  from  thence  sent  the  following  telegrams  to  the  Baker 
Wrecking  Company,  Norfolk : 

"Fort  Monroe,  Va.,  Dec.  4,  1882. 

"Send  as-sistance,  with  steam-pumps,  to  Excelsior,  on  Hampton  bar.  Get 
here  by. low  water.  Baldwin." 

-  This  telegram  reached  the  telegraph  office  in  Norfolk  at  8  p.  u.  on 
that  night.  Capt.  Stoddard  answered  it  from  Berkeley,'  but  the 
answer  is  not  in  the  evidence.  Capt.  Baldwin's  second  telegram  was 
as  follows: 

"Beo.  4, 1882. 
"Delay  guarantied. 
"Bring  on  steamer  Besolute  a  diver,  with  appliances. 

"T.  E.  Baldwin." 

This  telegram  reached  the  telegraph  office  at  Norfolk  at  9 :  15  p.  u. 
Capt.  Stoddard,  superintendent  of  the  Baker  Salvage  Company,  left 
Berkeley  shortly  after  10  that  n^^bt,  on  the  wrecking  steamer  Beso- 
lute, with  the  wrecking  schooner  Scud  in  tow,  with  a  diver  and  div- 
ing apparatus,  with  a  portable  steam-pomp  and  appliances,  and 
with  other  wrecking  apparatus  on  board.    Not  knowing  the  position 

'The  east  and  south  branches  of  BUzabeth  river  meet,  and  form  Korfolk  har- 
bor; Norfolk  being  on  the  north,  Portsmouth  on  the  south,  and  Berlceley  in  tb» 
fork  of  the  two  rivers. 
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on  the  bar  where  the  Excelsior  was,  Capt.  Stoddard  went  directly  to 
Old  Point  wharf,  reaching  there  at  midnight,  and  finding  it  high  tide 
at  that  point.  Aiming  to  reach  the  Excelsior  at  low  tide,  as  re- 
quested by  Gapt.  Baldwin,  Capt.  Stoddard  remained  at  the  wharf 
until  the  approach  of  morning,  and  then  left  for  the  Excelsior,  which 
he  reached  at  daybreak.  On  meeting  Gapt.  Baldwin,  oonversatiou 
immediately  occurred  between  the  two  as  to  the  terms  on  which 
Gapt.  Stoddard  was  to  proceed  with  the  work  for  which  he  had  been 
summoned.  Gapt.  Baldwin's  statement,  reduced  after  the  conversa- 
tion to  writing,  but  never  shown  to  Gapt.  Stoddard,  was  as  follows : 

"It  was  agreed  that  there  waa  to  be  no  salvage.  The  said  Baker  Salvage 
Company  agreed  to  raise  and  float  the  steamer  Excelsior  and  tow  her  to  !N'or- 
folk,  Ya. ;  the  work  to  be  done  as  quickly  as  possible,  the  bills  to  be  rendered, 
and,  in  the  event  of  the  said  Baker  Salvage  Company  and  the  Potomac 
Steam-boat  Company  not  agreeing  as  to  the  amount  charged  for  services  ren- 
dered, then  the  question  was  to  be  settled  by  arbitration." 

Gapt.  Stoddard,  while  positively  denying  any  stipulation  that  there 
should  be  "no  salvage,"  substantially  admits  that  there  was  an  un- 
derstanding as  to  arbitration  in  the  event  of  a  disputed  bill  for  serv- 
ices. The  Excelsior  lay  about  midway  of  Hampton  bar,  on  its  south 
side,  about  fifty  to  a  hundred  yards  from  the  channel.  As  before 
said,  she  waa  full  of  water  and  submerged  to  her '  main  deck,  the 
water  at  high  tide  rising  over  the  main  deck  aft.  The  hole  that  had 
been  driven  into  her  by  the  Fortune  extended  from  her  hurricane 
deck  far  down  under  the  water.  Most  of  her  cargo  was  amid-ships, 
free  from  the  water.  Gapt.  Stoddard  put  the  wrecking  schooner  Scud 
along-side,  with  a  view  to  taking  oS  the  cargo.  The  diving  appa- 
ratus was  put  on  board  the  steamer,  and  the  diver  sent  down  to  make 
examination  into  the  extent  of  the  wound  which  the  steamer  had  re- 
ceived. Meanwhile  Gapt.  Stoddard  went  back  with  the  Besolute  to 
Old  Point  wharf,  where  he  employed  a  number  of  laborers  to  aid  in 
handling  the  cargo,  and  procured  a  quantity  of  plank  lumber  with 
which  to  batten  up  the  hole  in  the  hull  of  the  Excelsior.  Betuming 
with  these  laborers  and  this  lumber  to  the  steamer,  the  cargo  was  put 
in  course  of  being  transferred  on  the  Scud  to  Old  Point  wharf,  and  the 
diver  and  his  gang  employed  themselves  in  battening  the  hole  in  the 
hull.  The  removal  of  the  cargo  was  successfully  effected  without  any 
loss  or  damage  by  the  latter  part  of  the  afternoon  of  the  5th ;  the  of- 
ficers and  crew  of  the  Excelsior  rendering  assistance  in  the  work, 
and  the  two  wrecking  vessels  making  two  or  three  trips  each  to  the 
wharf.  The  diver  and  his  assistants  eould  not  complete  their  task 
that  day,  and  had  to  suspend  work  at  nightfall  till  morning.  At 
night  a  breeze  set  in  from  the  eastward,  producing  a  rather  rough 
sea,  and  creating  apprehensions  in  the  minds  of  the  officers  of  the 
two  steamers.  At  Gapt.  Baldwin's  request,  the  Besolute  was  pat  on 
the  starboard  (windward)  side  of  the  Excelsior  and  made  fast  to  her, 
with  fenders  placed  to  prevent  injury  to  the  guards  and  sides  of  the 
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vessels.  While  the  sea  continaed  rough,  it  vas  a  laborions  task  tc 
keep  these  fenders  in  place,  and  to  replace  such  of  them  as  wonld  be 
crushed  between  the  two  steamers.  This  task  and  that  of  keeping 
the  vessels  lashed  together,  subjected  the  seamen  engaged  to  more  or 
less  danger  of  limb  and  life.  The  Besolute  also  was  in  more  danger, 
lashed  to  the  sunken  steamer,  in  the  event  of  a  storm,  than  if  she 
bad  been  at  anchor  out  in  the  harbor.  The  object  of  having  the  Bes- 
olute close  at  band  was  to  be  in  readiness  to  save  life  in  the  event  of 
a  storm.  Fortunately,  however,  instead  of  the  breeze  increasing  on 
the  night  of  the  5th,  it  ceased  aboat  1  o'clock,  and  the  weather  con- 
tinued good  from  that  time  until  the  enterprise  was  finally  completed. 
The  portable  steam-pump  of  the  Baker  Company  had  been  set  up 
on  the  Excelsior  in  the  afternoon  of  the  5th.  On  the  next  morning 
the  diver  and  his  gang  resumed  their  work,  and  were  assisted  in  put- 
ting canvass  over  the  planking  by  the  action  of  the  portable  pump, 
which  had  been  made  ready  for  use  the  afternoon-  before.  The  sta- 
tionary pump  on  the  Resolute  was,  on  that  morning,  put  in  connec- 
tion with  the  operations  on  the  Excelsior  in  such  manner  as  to  be 
ready  to  render  e£fectual  assistance.  About  12  u.  on  the  6th  the 
driver  completed  his  task  of  stopping  the  hole  in  the  hull  with  plank, 
and  c'overing  it  with  canvass,  and  both  pumps  were  set  to  work  at 
their  full  capacity.  The  wrecking  steam-tug  Olive  Baker  had  been 
before  that  time  ordered  to  the  assistance  of  Gapt.  Stoddard,  and  had  a 
tow-line  attached  to  the  Excelsior.  By  about  2  p.  u.  the  pumps  had 
done  their  work  so  effectually  that  the  steamer  went 'afloat  in  tow 
of  the  Olive  Baker.  She  was  soon  afterwards  got  under  way,  and, 
with  the  further  assistance  of  the  wrecking  steamer  Victoria  J.  Peed, 
belonging  to  the  Baker  Company,  and  their  tug  Olive  Branch,  was 
towed  to  her  wharf  at  Norfolk ;  the  pumps  being  worked  during  the 
voyaje  by  the  Besolute.  The  latter  steamer  lay  by  her  at  her  wharf 
at  Norfolk,  on  the  night  of  the  6th,  doing  such  pumping  as  occasion 
required.  During  the  voyage  from  Hampton  bar  to  Norfolk  there 
was,  of  course,  no  other  covering  upon  the  hole  in  the  Excelsior's  hull 
but  of  inch  pine  plank,  overlaid  with  canvass,  which  was  liable  to  be 
punctured  by  encounter  with  logs  or  other  hard  substances  in  the 
channel.  This  danger  rendered  it  necessary  to  provide  every  precau- 
tion against  such  an  accident,  by  which  she  might  be  sunk  to  the  bot- 
tom of  the  channel.  During  the  period  of  this  service  the  libelants' 
tug  Nettie  was  employed  in  errands  between  Berkeley  and  Old  Point, 
under  the  direction  of  Capt.  Stoddard.  Before  the  Excelsior  left 
Norfolk  to  go  to  Baltimore  for  repairs,  certain  necessary  work  was 
put  upon  and  done  for  her  by  the  libelants,  to  the  value  of  $470.70, 
as  assessed  by  the  board  of  naval  officers  before  mentioned.  These 
are  the  subjects  of  a  second  libel.  The  libelants  are  a  corporation 
chartered  expressly  as  a  wrecking  and  salvage  company,  and  expen- 
sively and  elaborately  equipped  with  wrecking  steamers,  tugs,  life- 
boats, steam-pumps,  donkey-engines,  heavy  and  light  anchors,  chains, 
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cables,  falls,  diving  apparatus,  and  skilled  wreckers  and  divers,  and 
are  capable  of  rendering  prompt  and  effectual  salvage  service,  at  short 
notice,  on  the  Atlantic  and  Gulf  coasts,  and  iu  the  West  Indies. 

Ellis  d  Kerr,  for  libelants. 

White  d-  Garrett,  for  claimants. 

Edmund  Waddill,  U.  S.  Atty.,  and  Sharp  d  Hughes,  for  the  United 
States. 

Hughes,  J.  Obviously,  the  service  rendered  by  these  libelants  to 
the  Excelsior  v^as  a  meritorious  salvage  service.  They  were  tele- 
graphed for  as  salvors.  They  left  Norfolk  and  went  to  the  Excelsior 
for  the  purpose  of  rendering  salvage  service.  If  their  agent,  Captl 
Stoddard,  had  assented  to  the  protestation  of  Capt.  Baldwin  that  this 
was  not  to  be  a  salvage  service,  he  would  not  have  altered  the  fact,  or 
destroyed  the  rights  of  his  employes  as  salvors,  or  changed  the  char- 
acter of  the  service  already  entered  upon.  It  is  not  the  policy  of  the 
law  maritime,  when  a  vessel  is  in  peril  and  has  invoked  the  services 
of  salvors,  and  these  have  gone  to  her  for  the  purpose  of  rendering 
salvage  assistance,  to  listen  to  stories  o^  sharp  bargains,  driven  at  the 
instant,  in  the  endeavor  to  change  the  character  and  lower  the  grade 
of  the  service  about  to  be  rendered.  The  law  of  the  subject  is  laid 
down  by  the  United  States  supreme  court  in  the  case  of  The  Cainanche, 
8  Wall.  477,  in  which  the  answer  alleged  that  the  services  were  ren- 
dered under  an  agreement  for  a  hxed  sum,  and  were  therefore  not 
salvage  services.  The  court  said:  "An  agreement  of  the  kind  sug- 
gested is  no  defense  to  a  meritorious  claim  for  salvage,  unless  it  is  set 
up  in  the  answer  with  an  averment  of  tender  or  payment."  In  the 
present  case  there  was  no  fixed  sum  agreed  upon,  and,  of  course,  none 
tendered.  There  was  an  agreement  that  the  compensation  should  be 
left  to  arbitration,  in  the  event  of  a  future  disagreement  as  to  the 
amount  to  be  paid.  As  to  such  agreements,  the  supreme  court  of 
the  United  States,  in  The  Camanche  Case,  said  that  "nothing  short  of 
a  contract  to  pay  a  given  sum  for  the  services  to  .be  rendered,  or  a 
binding  engagement  to  pay  at  all  events,  whether  successful  or  un- 
successful in  the  enterprise,  will  operate  as  a  bar  to  a  meritorious 
claim  for  salvage."  This,  therefore,  was  a  salvage  service,  and  it  is 
an  attribute  of  such  a  service  that  it  entitles  the  salvor  not  merely  to 
the  ordinary  compensation  for  work  and  labor  performed,  materials 
furnished,  and  money  laid  out  and  expended, — which  are  allowed  and 
are  computed  at  the  usual  rates  commanded  in  the  market  by  such 
services, — but  to  a  reward  in  addition,  given  on  the  principle  of  en- 
couraging daring  and  enterprising  men  to  be  in  readiness,  and  to  be 
prompt  and  adventurous,  in  giving  aid  to  ships  in  distress,  and  rescu- 
ing lives  and  property  in  peril  of  the  sea.  The  reward  is  gauged  ac- 
cording to  the  peril  in  which  the  persons  or  property  rescued  may  be; 
and  if  the  thing  saved  be  property,  according,  in  some  degree,  to  its 
value. 
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In  one  respect  this  was  a  highly  meritorious  salvage  service;  for 
all  the  cargo  was  saved,  'without  any  loss  or  damage  whatever,  and 
the  ship  herself  was  saved  without  damage  of  any  sort  to  her  heyond 
what  she  had  received  in  the  collision  which  sunk  her.  This  being 
indisputahly  so,  the  only  further  point  of  inquiry  is  as  to  the  danger 
in  which  the  Excelsior  and  her  cargo  were,  from  which  they  were 
taken  by  the  salvors;  and  as  to  the  hazard  encountered  by  the  salvors, 
and  their  vessels  and  material,  in  the  course  of  the  service  which  they 
rendered.  That  a  large  and  expensively  furnished  bay  and  river 
steamer,  with  first-class  boilers,  engines,  and  machinery  in  her  hold, 
lying  full  of  water  on  the  bottom,  at  a  place  where  a  heavy  sea  could 
easily  effect  her  destruction,  was  in  very  great  possible  danger,  is  quite 
clear.  This  danger  of  possible  deati^ction  on  a  December  night, 
though  not  certain,  was  imminent,  and  depended  entirely  on  the 
caprice  of  the  winds.  The  danger  of  greater  or  less  injury  to  her  ma- 
chinery, her  hull,  her  joiner-work,  and  cabins,  and  her  decks,  from 
lying  in  the  water  submerged,  with  a  hole  in  her  sides  of  50  super- 
ficial feet,  was  certain  and  absolute.  She  could  not  be  removed  ticom 
the  position  in  which  she  was  until  the  hole  in  her  hull  was  closed,  and 
made  water-tight.  This  needed  to  be  speedily  and  e£Fecttially  done ; 
it  needed  the  services  of  one  who  was  not  only  an  experienced  diver, 
but  a  workman  of  skill ;  and  of  the  greater  skill  from  the  work  hav- 
ing to  be  done  under  water.  Not  only  was  such  a  diver  with  such 
experience  absolutely  requisite,  but  after  he  had  accomplished  his 
task,  and  to  some  extent  while  it  was  in  progress,  steam-pumps  of 
exceptional  size,  power,  and  eflBciency  were  necessary  to  empty  the 
ship  of  the  water  with  which  she  was  full,  and  to  empty  it  expe- 
ditiously, without  mishap  or  delay.  And,  after  the  vessel  was  thus — 
by  the  work  of  the  diver  and  of  the  pumps — made  ready  to  be  floated, 
it  was  of  the  highest  importance  that  towing  appliances  and  vessels 
should  be  in  readiness  to  take  the  ship  promptly  into  port,  thor- 
oughly guarded  from  the  peradvehtnre  of  accident  to  her  frail  and 
weakened  hull  at  every  step.  All  this  was  accomplished  in  a  thor- 
oughly skillful  and  successful  manner  by  the  salvors. 

The  complainants  have  not  shown  that  there  were  other  skilled 
persons,  with  ample  outfit  of  divers,  steamers,  and  wrecking  vessels 
and  apparatus,  at  hand,  by  whose  instrumentality  this  ship  and  her 
cargo  could  have  been  rescued  from  the  danger  they  were  in,  speed- 
ily enough  to  have  prevented  the  irreparable  damages  that  would 
have  resulted  from  her  lying  long  in  the  water.  That  fact  could  not 
have  been  proved;  and  this  court  has  had  such  an  iteration  of  evi- 
dence in  such  a  large  number  of  cases  to  the  same  effect,  that  it  is 
now  at  liberty  to  assume,  until  the  contrary  is  shown,  that  the  Baker 
Salvage  Company  is  the  only  fully  equipped  wrecking  company  avail- 
able at  all  times  for  the  most  arduous  and  difficult  salvage  work,  that 
is  to  be  found  anywhere  south  of  the  Delaware  capes  on  the  Atlantic 
seaboard.     I  think  the  danger  of  injury  which  the  Excelsior  was  in 
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was  very  great ;  and  she  was  certainly  in  danger  of  possible  destruC' 
Hon  from  a  rough  sea,  if  one  had  set  in,  which,  by  thamping  np 
under  her  -very  wide  gaardf,  might  have  lifted  and  ripped  up  her 
main  deck,  and  broken  up  and  wrecked  all  that  was  above  it.  Pos- 
sible danger,  which  chanced  not  to  have  actually  occurred,  to  a  vessel 
in  danger,  may  always  be  considered  as  interpreting  the  -spirit  with 
which  the  salvors  worked,  and  illustrating  the  merit  of  their  con- 
duct; but  is  seldom  made,  of  itself,  the  ground  of  materially  increas- 
ing their  reward.  As  to  the  danger  in  which  the  Besolate  and  her 
crew  were  during  the  rough  part  of  the  night  of  the  fifth  of  Decem- 
ber, I  do  not  think  it  was  actually  great.  That  there  was  ground  for 
apprehending  danger  is  proved  by  Capt.  Baldwin  having  requested 
that  the  Besolute  should  lie  close  along-side  of  him;  and  that  the 
Besolute  was  by  Gapt.  Stoddard  willingly  subjected  to  the  risk  of 
taking  that  position,  shows  that  the  salvors  were  ready  and  prompt 
to  encounter  the  risks  incident  to  salvage  service.  On  the  whole,  I 
think  this  was  a  meritorious  salvage  service,  deserving  high  commen- 
dation for  the  spirit,  skill,  and  success  with  which  it  was  rendered; 
but  not  of  high  grade  when  considered  with  reference  to  the  risks 
and  dangers  incident  to  it;  yet  of  sufficient  merit  in  both  respects  to 
"justify  a  graduation  of  the  reward  in  some  degree  by  the  value  of  the 
property  saved. 

Except  for  the  stress  laid  by  claimants'  counsel  upon  the  matter, 
it  would  hardly  be  worth  while  to  indicate  the  marked  distinction  be- 
tween this  case  and  the  case  of  the  same  steamer  Excelsior,  when,  in 
December,  1881,  she  was  by  accident  run  on  Hampton  bar,  not  far 
from  where  she  was  beached  by  Gapt.  Baldwin.  For  the  first  case 
see  5  Hughes,  416.  There  is  in  fact  no  similarity  between  the  two 
oases,  except  that  the  vessel  was  the  same  and  the  bar  on  which  she 
was  grounded  the  same.  In  the  former  case,  the  Excelsior  was  merely 
aground,  though  so  fast  aground,  by  reason  of  her  bottom  being  ex- 
ceptionally broad  and  flat,  that  she  could  not  be  pulled  ofiE  by  tugs, 
and  resort  had  to  be  made  to  wrecking  anchors  and  cables.  It  is 
true  that  the  services  of  a  wrecker  were  called  for,  and  the  apparatus 
of  wreckers  employed.  By  the  use  of  these  means,  and  by  taking 
advantage  of  the  tides,  which  were  waited  for,  the  steamer  was  floated, 
and  then  proceeded  on  her  voyage.  She  had  been  merely  delayed. 
I  believe  none  of  her  cargo  was  removed.  On  the  authority  of  abun- 
dant precedent,  I  held  that  the  case  was  one  of  salvage,  but  of  salvago 
of  a  very  low  grade.  It  was  more  than  a  case  of  tugging  and  towing. 
It  was  a  case  for  the  use  of  wrecking  anchors  and  cables,  and  for 
wrecking  services.  On  this  ground  alone,  I  allovied,  in  additiob  to 
compensation  by  the  rule  of  quantum  meruit,  a  reward  of  $350.  It 
was  not  a  case  for  the  reward  to  be  made  to  bear  any  relation  to  the 
value  of  the  property  saved,  which  then  was  $180,000. 

In  contrasting  the  present  case  with  that,  it  is  unnecessary  to  ad- 
vert further  than  already  done  to  tlie  circumstances  under  which  the 
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pTesent  libelants  foand  the  Excelsior  in  Hampton  roads, — sunk  to  her 
main  deck  on  the  bottom;  full  of  water;  with  a  hole  in  her  hull,  graph- 
ically described  by  one  of  the  witnesses  as  "big  enough  fot  a  street 
oar  to  pass  through;"  with  $10,000  worth  of  cargo  on  board  nearly 
reached  by  water,  or  the  main  deck;  with  this  deck  and  all  above  it 
liable  to  be  lifted  off  and  broken  up  by  a  heavy  sea  from  the  east- 
ward; and  with  injuries  inflicted  by  collision  upon  her  hull  to  an  extent 
then  painfully  and  apprehensively  unknown,  but  since  discovered  to 
be  more  than  $10,000  could  repair.  The  only  elements  of  safety  in 
the  condition  of  the  Excelsior  were  that  she  was  squarely  bottomed 
on  one  of  the  bars  which  skirt  Hampton  roads,  and  that  she  was  within 
12  miles  of  Norfolk,  on  the  border  of  one  of  the  safest  anchorages  and 
most  capacious  roadsteads  for  shipping  in  the  world.  The  success 
with  which  she  was  saved,  with  all  her  cargo,  was  due  to  two  causes, 
viz. :  Mrst,  to  the  accident  that  no  heavy  wind  or  sea  arose  during  the 
42  December  hours  when  she  lay  on  the  bottom ;  and,  second,  to  the  con- 
summate skill  with  which  the  salvors  performed  their  work.  Though 
the  former  accident,  that  of  good  weather,  may  go  to  the  diminution 
of  the  salvage  reward,  the  latter  should  not.  It' is  the  characteristic 
of  these  salvors  that,  whenever  success  is  possible,  they  perform  their 
work  with  such  facility  and  perfect  saccess  as  to  produce  the  impres- 
sion on  those  who  are  benefited  that  their  labors  have  not  been  diffi- 
cult enough  to  deserve  a  liberal  compensation.  Such  an  objection  is 
faulty  both  in  its  logic  and  justice,  and  I  cannot  accede  to  it. 

As  to  what  claimants'  counsel  say  of  "harbor  service,"  Hampton 
roads  is  rather  an  inland  sea  than  a  harbor.  It  is  an  anchorage  and 
roadstead,  into  which  sea-going  vessels  put  for  safety  by  hundreds, 
without  a  thought  of  going  into  port.  It  is  surrounded  by  headlands, 
flats,  and  bars,  and  there  are  but  two  wharves  on  its  entire  boundary, 
and  these  run  out  far  from  land  in  reaching  the  channel. 

The  services  rendered  by  the  libelants  to  the  Excelsior  in  this  case 
were  of  the  same  character,  though  not  as  tedious,  laborious,  or  diffi- 
cult, as  those  which  were  rendered  within  the  harbor  of  San  Francisco 
in  the  case  of  The  Camanche,  8  Wall.  448,  where  the  award  was  one- 
third  of  the  value  of  the  property  saved,  Avhere  only  a  part  of  the 
property  at  risk  was  saved,. and  where  the  service  was  what  counsel 
calls  "harbor  service."  The  work  there  was  divers'  work,  and  that  of 
powerful  lifting  machinery.  It  was  done  in  the  harbor,  and  in  per- 
fect safety,  except  as  to  the  accidents  ordinarily  incident  to  diving 
and  the  handling  of  machinery.  Yet  in  that  case,  where  there  was 
no  sea  danger,  nor  much  danger  of  any  sort,  the  award  was,  as  before 
stated,  one-third  of  the  value  of  that  portion  of  the  sunken  property 
which  was  saved— $25,000  for  $75,000. 

The  case  of  The  Blackwall,  10  Wall.  1,  was  also  a  notable  case  of 
harbor  service,  in  which  for  a  half-hour's  work  with  city  fire-engines 
on  board  of  a  harbor  tng,  a  fire  on  a  ship  was  put  out,  and  $10,000 
awarded  for  saving  property  worth  $100,000. 
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Salvage  services  are  rewarded  in  proportion  to  the  danger  attend- 
ing  them,  to  the  peril  from  which  the  property  was  rescued,  and  to  the 
energy,  promptitude,  skill,  and  success  with  which  the  salvage  is  af- 
fected. When  of  the  requisite  grade  in  these  respects,  the  amount 
awarded  is  fixed  with  some  reference  to  the  valued  saved.  In  this  case 
I  will  give  a  decree  for  3J  per  cent,  of  those  values,  or  $5,600.  In 
the  second  libel  filed  I  will  give  a  decree  for  the  amount  claimed,  or 
$470.70. 

The  libelants  claimed  in  argument  10  per  cent,  of  the  value  of  the 
property  recovered,  or  $16,000 ;  but  as  a  compromise,  to  avoid  the 
necessity  of  suing,  reduced  the  amount  of  the  bill  presented  to  $10,- 
000.  I  do  not,  in  view  of  all  the  circumstances  of  the  case,  feel  jus- 
tified in  awarding  a  larger  amount  than  $6,000,  as  above  stated. 


Blowers  v.  0^fB  Wire  Rope  Cable. 

(District  Court,  8.  D.  New  York.    January  18, 1884.) 

•Sinppma — FreiAht,  linsss  fob. 

A  bsrge  has  presumptively  a  lien  for  her  freight  upon  the  goods  ladoD  on 
board,  which  is  not  waived  by  any  provisions  of  the  contract  of  hire  not  abso- 
lutely incompatible  with  the  enforcement  of  the  lien  at  the  time  of  delivery. 

Same— CkJHTRAcr  to  Take  on  Board  Wire  Cable. 

A  contract  to  take  on  board  wire  cable  in  New  York  to  be  laid  in  the  Erie 
canal,  freight,  the  hire  of  the  barge,  at  a  perdiem  rate, to  be  paid  as  soon  as  the 
cable  b  laid,  is  not  incompatible  with  such  a  lien,  and  with  proceedings  to  en- 
force it  at  once  in  default  of  payment  as  agreed. 

Bame— Privatb  Arrangement  between  MAsraPAortrKBR  and  Owner. 

Where  wire  cable  was  laden  on  board  a  barge  by  the  manufacturer,  porsuant 
to  an  agreement  between  the  shipper  and  the  owner  of  the  barge,  of  which 
the  manufacturer  was  chargeable  with  knowledge, .A«2(2,  that  the  barge  had  a 
lien  upon  the  cable  for  her  freight  pursuant  to  the  contract,  and  that  such  lien 
was  not  affected  by  the  private  arrangement  between  the  manufacturer  and 
shipper,  not  known  to  the  libelant,  that  the  cable  should  be  paid  fgr  on  delivery, 
nor  by  the  fact  that  the  manufacturers,  upon  completing  the  lading  of  the  cable, 
kept  the  shore  end  fast  upon  their  premises,  so  as  not  to  permit  the  departure  of 
the  barge  with  the  cable  abroad.  Held,  alio,  that  the  cable,  as  between  the  man- 
ufacturers and  the  libelant,  must  be  regarded  as  laden  on  account  of  the  libel- 
ant's contract,  acd  as  the  goods  of  the  shipper,  and  that  the  manufacturers 
were  estopped  from  denying  this,  as  respects  the  libelant,  although,  as  between 
the  manufacturers  and  the  shippier,  the  title  may  not  have  passed. 

Bake— LisN  Arises,  when. 

A  maritime  lien  for  freight  arises  from  the  time  the  goods  are  laden  on 
board. 

Same — LrEN  as  against  Manufaoturbb. 

As  the  barge  under  her  contract  with  the  shipper  would,  as  against  him,  be 
entitled  to  a  I  ien  on  the  goods  during  the  t  ime  the  vessel  was  detained  by  reason 
of  his  not  fulfilling  his  contract  with  the  libelant,  held,  that  "-he  lien  existed  to 
the  same  extent  as  against  the  manufacturers,  who,  for  their  own  benefit,  had 
held  the  vessel  fast  by  the  shore  end  of  of  the  cable  until  they  removed  the  ca- 
ble under  the  stipulation  given  in  this  suit. 
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The  libel  in  this  case  was  filed  bj  the  owner  of  the  barge  E.  M. 
Greenman,  to  recover  freight  under  an  agreement  for  the  transporta- 
tion of  some  15  miles  of  wire  rope  cable  from  the  city  of  New  York, 
to  be  laid  in  the  Erie  canal.  The  charter  was  executed  on  Septem- 
ber 10,  1880,  between  the  New  York  Steam  Gable  Company  and  the 
libelant,  whereby  the  latter  agreed  "to  furnish  the  canal-boat  E.  M. 
Greenman,  of  Buffalo,  for  the  purpose  of  taking  on  board  and  laying 
in  the  Erie  canal  a  quantity  of  cable  of  the  parties  of  the  second  part, 
the  boat  to  be  maintained  in  good  condition  and  sufficiently  manned, 
at  $5  per  day  from  the  time  of  commencing  to  load  until  reaching 
the  Erie  canal  at  West  Troy,  after  which  $6.50  per  day,  until  fully 
nnloaded;"  and  the  cable  company  thereby  agreed  "to  pay  the  sum 
above  mentioned  upon  performance  of  the  agreement. "  At  the  time 
the  charter  was  signed  the  cable  company  bad  agreed  with  the  Wire 
Bope  Manufacturing  Company,  by  verbal  contract,  for  the  manufac- 
ture at  its  factory,  near  the  wharf  at  One  Hundred  and  Fiftieth  street, 
Harlem,  of  the  cable  in  question,  to  be  delivered  along-side  the  wharf, 
on  board  of  a  boat  to  be  sent  by  the  cable  company,  as  the  cable  was 
manufactured ;  and  upon  delivery  to  be  paid  for  by  the  cable  com- 
pany, one-half  in  cash  and  the  other  half  in  stock  of  that  company. 
The  manufacturing  company  also  agreed,  as  part  of  the  contract,  to 
pay  to  the  cable  company  one- half  of  the  expense  of  the  boat  during 
the  time  it  lay  at  the  wharf  taking  the  cable  aboard. 

The  president  of  the  cable  company,  after  this  agreement,  procured 
the  libelant's  boat  to  be  sent  to  the  wharf  under  the  above  charter, 
where  it  arrived  on  the  thirteenth  of  September,  1880.  The  cable 
was  manufactured  and  put  on  board  by  the  manufacturing  company, 
at  the  rate  of  about  a  mile  a  day,  and  the  lading  completed  on  the  third 
of  October,  1880.  The  cable  lay  in  a  single  coil  extending  the  whole 
length  of  the  barge,  fore  and  aft,  but  running  ashore  into  the  manu- 
facturing company's  factory  and  there  connected  with  the  machinery, 
tut  was  not  cut  off  or  let  loose  so  that  the  barge  could  depart.  The 
manufacturers  thereupon  demanded  pay  for  the  cable  according  to  the 
terms  of  the  contract  with  the  cable  company,  but  not  obtaining  the 
cash  payment  agreed  on,  continued  to  hold  the  shore  end  of  the  cable 
fastened  to  their  premises.  Numerous  interviews  took  place  between 
the  agents  of  the  two  companies  and  the  libelant,  having  reference  to 
the  payment  of  their  respective  demands.  The  cable  company,  during 
the  three  or  four  months  following,  paid  the  libelant,  as  his  boat  lay 
at  the  wharf,  some  10  payments,  amounting  altogether  to  not  quite 
1200,  and  the  agent  of  the  manufacturing  company,  at  the  request  of 
the  president  of  the  cable  company,  paid  the  libelant  the  sum  of 
$53.50,  on  account  of  its  one-half  part  of  the  expenses  of  the  boat 
while  lying  at  the  wharf  and  receiving  the  cable  on  board,  pursuant 
to  the  agreement  between  the  two  companies.  The  cable  company 
became  insolvent,  and  went  into  the  hands  of  a  receiver,  who  declined 
to  interfere  in  the  matter. 
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In  the  spring  and  sammer  of  1881,  the  harge  remaining  all  the 
time  at  the  wharf,  and  the  shore  end  of  the  cable  still  fastened  in  the 
manufactory,  the  libelant  or  his  attorney,  in  several  interviews  and 
letters,  required  payment  of  the  amount  due  the  boat  under  the  agree- 
ment, and  that  she  be  released  by  the  removal  of  the  cable,  and 
threatened  to  remove  it  himself  if  this  was  not  done.  The  vice  presi- 
dent and  superintendent  of  the  manufacturing  company  always  ob- 
jected to  this,  and  throughout  this  long  period  encouraged  the  libelant 
in  the  expectation  that  all  difficulties  would  be  settled  through  the 
action  of  the  cable  company  or  its  president,  Mr.  Foote,  and  fre- 
quently forbade  removal  of  the  wire  from  the  barge.  On  the  nineteenth 
of  July,  1881,  the  present  libel  was  filed  against  the  cable  for  the  libel- 
ant's claim.  The  manufacturing  company  appeared  as  claimants, 
and  thereupon  removed  it  from  the  barge,  and,  in  their  defense  to  the 
action,  claimed  that  under  the  charter  no  lien  attached;  aad,  second, 
that  there  was  no  such  delivery  of  the  cable  on  board  as  subjected  it 
to  any  claim  of  the  libelant. 

J.  A.  Hyland,  for  libelant. 

Scudder  dt  Carter  and  Geo.  A.  Black,  for  respondents. 

Bbowk,  J.  It  is  claimed  that  no  lien  could  attach  under  the  char- 
ter in  this  case,  because  the  provision  that  the  freight  was  not  to  be 
due  until  the  vessel  had  performed  her  contract,  that  is,  until  the 
cable  had  been  laid  in  the  Erie  canal,  shows  that  no  lien  on  the 
cable  was  contemplated,  and  that  none  could  have  been  enforced  by 
action  if  the  freight  or  hire  of  the  barge  had  not  been  paid  according 
to  contract  as  soon  as  the  cable  had  been  laid.  It  is  undoubtedly 
true  that  where  the  express  stipulations  as  to  payment  of  freight  are 
incompatible  with  a  claim  upon  the  cargo,  the  lien  will  be  deemed 
waived.  Ruggles  v.  Bucknor,  1  Paine,  363 ;  Raymond  v.  J)f8on,  17  How. 
53,  61.  But  in  this  case  payment  was  due  upon  performance  as  in 
the  ordinary  cases  of  the  transportation  of  goods  on  freight ;  nor  do 
I  perceive  anything  in  the  fact  that  the  cable  was  laid  in  the  canal 
incompatible  with  the  right  of  the  libelant  immediately  to  proceed  to 
libel  the  cable,  as  it  lay,  by  a  suit  in  rem,  and  to  attach  and  seize  it 
through  the  marshal,  as  in  other  cases,  if  the  charterer  had  failed  to 
pay  the  contract  price  upon  the  delivery  being  complete.  I  under- 
stand, the  law,  as  generally  administered,  to  be  that  the  lien  of 
the  vessel  upon  the  goods,  and  of  the  goods  upon  the  vessel,  at- 
taches from  the  moment  the  goods  are  laden  on  board,  and  not  from 
the  time  only  when  the  ship  breaks  ground.  The  Bird  of  Paradise, 
5  Wall.  545,  562,  563 ;  Bulkley  v.  Naumkeag,  etc.,  Co.  24  How.  386, 
393;  The  Yankee  Blade,  19  How.  82;  1  Pars.  Shipp.  &  Adm.  174, 
and  notes;  The  Hermitage,  i  Blatchf.  474;  The  Eddy,  5  Wall.  481, 
494.     This  objection,  therefore,  cannot  be  sustained. 

The  situation  of  the  barge,  with  15  miles  of  cable  on  board,  but 
made  fast  at  the  shore  end  upon  the  manufacturer's  premises,  la 
doubtless  a  peculiar  one.     The  manufacturing  company  did  not  in- 
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tend  to  make  a  complete  delivery  in  favor  of  the  cable  company,  ex- 
cept on  receipt  of  the  cash  payment  agreed  on,  and  it  is  claimed  that 
they  were,  therefore,  in  possession  of  the  cable  while  it  was  on  the 
barge  through  the  control  they  exercised  over  it  by  holding  fast  to  the 
shore  end.  The  manufacturers,  however,  are  clearly  chargeable  with 
notice  of  the  relations  of  the  libelant  to  the  cable  company.  In  load- 
ing the  cable  on  board  they  could  not  have  supposed  that  the  barge 
belonged  to  the  cable  company.  They  knew  that  it  came  under  some 
contract  with  the  libelant,  by  which  he  was  to  have  pay  for  the  use 
of  it,  for  they  agreed  to  pay  one-half  of  the  expenses  of  the  vessel 
while  she  was  receiving  the  wire,  and  they  subsequently  made  a  pay- 
ment  on  this  account.  So  far  as  the  libelant  was  concerned,  there- 
fore, the}-  must  be  held  to  be  chargeable  with  knowledge  of  the  con- 
tract between  him  and  the  cable  company,  and  that  in  the  ordinary 
course  of  business  the  libelant  would  have  a  lien  for  the  hire  of  the 
boat  upon  all  cable  put  aboard.  They  must  be  held,  therefore,  to 
have  laden  the  cable  on  board  the  libelant's  boat  pursuant  to  his  con- 
tract with  the  cable  company.  The  libelant,  in  receiving  it  on  board, 
received  it  in  execution  of  his  contract  with  the  cable  company,  and 
the  manufacturers  in  potting  it  aboard  did  so  on  account  of  the  cable 
company,  at  least  so  far  as  respects  the  libelant's  rights.  The  libel- 
ant bad  no  knowledge  of  the  terms  of  the  contract  between  the  two 
companies,  and  there  were  no  circumstances  putting  him  upon  in- 
quiry. He  had  no  right  to  refuse  to  receive  the  wire  on  board  when 
tendered  by  the  manufacturers;  on  the  contrary,  he  was  bound  to 
receive  the  cable  on  board,  precisely  as  he  did  accept  it;  and  in  thus 
accepting  it  and  permitting  it  to  be  laden  on  board,  he  received  it  ev- 
idently under,  and  in  part  execution  of,  the  contract  of  affreightment ; 
and  the  manufacturers  are  clearly  chargeable  with  notice  of  these 
facts.  It  is  clear,  therefore,  as  it  seems  to  me,  that  the  libelant  could 
not  be  boimd  to  receive  the  wire  on  board  under  bis  contract  without 
at  the  same  time  acquiring  that  lien  on  the  cable  which  by  the  mari- 
time law  attaches  to  goods  from  the  moment  they  are  laden  on  board. 
Had  the  manufacturers  desired  to  put  the  cable  on  board  under  such 
qnaMcations  and  restrictions  as  would  prevent  the  ordinary  lien  of 
the  vessel  from  attaching,  they  were  bound  to  give  the  libelant  express 
notice  of  this  intention  and  condition  on  loading;  and  the  libelant 
might  in  that  case  have  lawfully  refused  to  receive  the  cable  on  board 
under  such  qualifications.  As  the  manufacturers  did  not  do  this  they 
must  be  held,  as  respects  the  libelant,  to  be  estopped  from  denying 
that  they  loaded  the  goods  on  board  the  barge  as  the  goods  of  the  ca- 
ble company,  and  to  have  voluntarily  subjected  the  cable  to  the  lien 
of  the  vessel  thereon,  without  regard  to  their  own  private  relations  to 
the  cable  company  as  respects  their  right  to  payment  on  delivery. 
Faith  V.  East  Ind.  Co.  i  Bam.  &  Aid.  680.  The  same  principle  of 
estoppel  as  regards  the  lien  of  material-men  upon  vessels  or  their 
equipment,  without  regard  to  the  actual  title,  has  been  applied  in  the 
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case  of  The  May  Qtieen,  1  Spr.  588;  The  St.  Jago  de  Cvba,  9  Wheat. 
409,  418;  and  The  Sarah  Starr,  1  Spr.  453. 

As  respects  the  cable  company,  it  is  manifest  that  the  delivery,  of 
tne  cable  was  not  complete,  and  was  not  intended  by  the  mannfac- 
tarers  to  be  complete,  until  they  should  obtain  the  cash  payment 
agreed  upon;  but  this,  so  far  as  the  libelant  was  concerned,  was  a 
secret  arrangement  between  the  two  companies,  of  which  the  libelant 
had  no  knowledge ;  and  the  intention  of  the  manufacturers  to  hold  on 
to  the  shore  end  of  the  cable,  instead  of  cutting  it  loose,  when  the 
whole  amount  was  put  on  board,  was  in  no  way  communicated  to  the 
libelant  until  the  cable  bad  all  been  loaded.  The  manufacturers  be- 
ing then  unable  to  obtain  their  pay,  refused  to  cut  the  shore  end  of 
the  cable  so  as  to  allow  the  vessel  to  depart  and  perform  her  contract, 
and  in  their  endeavor  by  subsequent  negotiations  with  the  cable  com- 
pany and  the  receiver  to  procure  their  pay,  they  kept  the  vessel  in  that 
condition,  and  would  neither  remove  the  cable  nor  suffer  it  to  depart. 

The  manufacturers,  it  is  true,  were  not,  as  respects  the  cable  com- 
panyj  bound  to  deliver  the  cable  or  suffer  the  vessel  to  depart  with- 
out being  paid  according'  to  their  contract.  The  cable  company  in 
omitting  to  pay  for  the  cable  as  their  contract  provided,  so  as  to  per- 
mit the  departure  of  the  vessel,  in  effect  obstructed  and  prevented 
the  farther  performance  by  the  vessel  of  her  contract  after  the  cable 
had  been  taken  aboard,  though  the  vessel  was  ready  to  proceed  and 
complete  her  contract.  The  vessel  is  entitled,  therefore,  to  compen- 
sation according  to  the  contract  price  prior  to  reaching  West  Troy. 
The  manufacturers  have  no  equity  to  contest  this,  for  the  reason  that, 
having  put  the  wire  on  board  with  substantial  knowledge  or  notice  of 
the  libelant's  rights,  they  could  not  afterwards,  upon  failure  to  get 
their  pay  as  expected,  rightfully  keep  the  vessel  tied  to  the  wharf 
for  their  own  benefit,  in  the  hope  of  speedy  payment  for  the  cable 
put  on  board. 

By  the  charter  the  libelant  was  to  have  five  dollars  a  day  for  the 
vessel  until  she  arrived  at  Troy.  She  has  been  prevented  from  the 
full  performance  of  her  contract,  after  having  taken  the  cable  aboard, 
through  the  default  of  the  charterer;  and,  by  this  default,  with  the  con- 
current acts  of  the  claimants,  the  vessel  was  detained  until  the  cable 
was  removed  from  on  board,  under  the  bond  given  by  the  claimants 
on  August  23,  1881,  after  this  libel  was  filed,  in  all  343  days,  mak- 
ing $1,715.  The  increased  price  of  the  barge  after  reaching  the  Erie 
canal  is  presumably  on  account  of  the  increased  expense  subsequently 
attaching.  The  time  during  which  she  was  detained  at  the  wharf 
was  far  more  than  sufficient  for  the  laying  of  the  cable,  so  that  full 
compensation  for  her  contract  will  be  given  by  an  allowance  of  the 
stipulated  price  of  five  dollars  per  day  for  the  time  during  which  she 
had  the  cable  on  board,  amounting  to  $1,715,  from  which,  deducting 
$240.50  already  paid,  a  balance  remains  due  of  $1,474.50.  Where 
a  lien  on  the  cargo  for  freight  exists,  it  extends  also  as  against  the 
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freighter,  by  the  maritime  law,  tbongh  otherwise  at  common  law,  to 

demurrage  and  damages  for  the  unreasonable  detention  of  the  vessel, 
though  not  expressly  agreed  upon.  The  Hermitage,  4  Blatchf.  474; 
The  Hyperion's  Cargo,  2  Low.  93 ;  Spragzie  v.  West,  Abb.  Adm.  548. 
Bat  in  the  present  case,  compensation  for  the  vessel,  while  lying  at  the 
wharf  with  the  cable  on  board,  is  not  in  the  nature  of  damage  for  de- 
tention, but  is  a  part  of  the  express  contract  of  the  charter  to  pay 
for  the  vessel  at  the  rate  of  five  dollars  per  day  until  arrival  at  Troy. 
The  libelant  is  therefore  entitled  to  a  decree  for  $1,474.50,  with 
interest  from  August  23,  1881,  with  costs. 


The  Rockaway,  etc. 
Thb  UnBVivoB,  etc. 
{Dittrie!  Court,  S.  D.  Neu)  York.    January  15,  1884 

1.  CoiiisioN— A.NonoRBD  Vessei,— Presumption. 

"Where  n  steamer  in  motion  collides  with  a  vessel  properly  anchored,  the  pre- 
sumption of  fault  is  upon  the  former. 

2.  Same— RiKoiso  Bell— Skow. 

There  being  no  positive  rale  nor  settled  usage  for  a  vessel  at  anchor  to  ring 
a  bell  in  thick  snow,  hid,  such  vessel  is  not  in  fault  for  not  ringing  a  bell  dur- 
ing a  thick  squall  of  snow  of  a  few  minutes'  duration  only. 

3.  S.VMK — Cask  Stated. 

Where  the  ferry-boat  R.,  running  from  Hunter's  Point  to  Seventh  street, 
New  York,  her  usual  course  being  near  where  the  bark  S.  was  anchored  off 
Nineteenth  street,  was  overtaken  after  leaving  Hunter's  Point  by  a  sudden 
squall  of  thick  snow,  and  on  pns.sing  Twenty-third  street  was  embarrassed  by 
one  of  the  ferry-boats  of  the  "Twenty-third  street  line  crossing  her  bows,  com- 
pelling her  to  stop  and  back,  and  while  so  doing,  and  being  headed  well  to- 
wardsthc  New  York  shore,  she  drifted  down  with  a  strong  tide  and  ran  afoul 
of  the  8.  at  anchor,  the  position  of  the  latter  being  previously  well  known  to 
XheTX.,1ield,  that  the  it-rry- boat  was  in  fault  for  not  keeping  further  away  from 
the  known  situation  of  the  b,;  lield  also,  that  under  the  circumstances  it  was 
not  probable  that  the  ringing  of  a  bell  would  have  been  of  any  service  to  the  R. 
in  avoiding  the  collision,  and  that  the  R.  accordingly  was  alone  answerable. 

In  Admiralty. 

Shipman,  Barlow,  Larocque  &  Choate,  for  ferry  company. 

Jas.  K.  Hill,  Wing  d;  Shoudy,  for  the  Survivor. 

Brown,  J.  These  cross-libels  were  filed  to  recover  damages  arising 
ont  of  a  collision,  which  took  place  in  the  East  river,  ofif  Eighteenth 
street,  a  little  after  7  o'clock  in  the  evening  of  Sunday,  December  26, 
1880,  between  the  brigantine  Survivor  and  the  ferry-boat  Eockaway. 
The  brig  was  a  new  vessel  of  193  tons  register,  belonging  at  Windsor, 
Nova  Scotia.  She  arrived  at  New  York,  loaded  with  potatoes,  on  the 
afternoon  previous,  by  way  of  Long  Island  sound  and  the  East  river, 
and,  after  being  taken  through  Hell  Gate  by  the  pilot  in  charge,  was 
v.l9,no.6— 29 
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left  by  hitu  on  the  usual  anchorage  (ground,  known  as  the  Poor  House 
flats  off  Nineteenth  street,  about  450  yards  from  the  New  York  shore. 
The  brig  Louisa  Goipel  was  anchored  just  above  and  a  little  nearer 
the  shore.  The  place  of  anchorage  was  at  first  disputed,  but  is  fixed 
with  approximate  accuracy  by  the  pilot  who  anchored  the  Louisa 
Goipel,  who  states  that  she  was  anchored  when  he  got  in  range  of  the 
west  ship-house,  at  the  navy-yard,  as  it  opened  along  the  line  of  the 
Mew  York  shore.  This  fixes  the  position  of  the  brigantine  at  about 
450  yards  from  the  New  York  shore. 

On  Sunday,  the  day  of  the  collision,  the  wind  was  strong  from  the 
north-east,  with  occasional  spits  of  snow.  At  about  5  p.m.  both  ves- 
sels threw  out  a  second  anchor,  apprehending  a  stormy  night,  and 
paid  out  20  additional  fathoms  of  chain.  This  would  have  brought 
the  brigantine  between  Eighteenth  and  Nineteenth  streets.  The  Bock- 
away,  with  her  companion-boat,  the  Long  Beach,  was  running  from 
the  ferry  at  the  foot  of  Seventh  street.  New  York,  to  Hunter's  Point. 
Off  Tenth  street  there  is  a  reef  of  rocks  near  the  middle  of  the  river. 
The  usual  course  of  the  ferry-boats  is  to  run  between  this  reef  and 
the  New  York  shore  nntil  off  Seventeenth  street,  and  then  make  some- 
what across  the  river  for  Hunter's  Point.  When  the  weather  is  thick 
the  boats  go  near  the  docks  as  far  as  Seventeenth  street  and  then 
steer  by  compass  across  for  Hunter's  Point,  and  return  in  the  same 
manner.  At  Seventeenth  street  the  New  York  shore  makes  a  sudden 
and  deep  bend  to  the  westward,  forming  a  sort  of  bay  with  the  flats 
above  referred  to.  The  harbor  regulations  forbid  vessels  to  anchor 
within  300  yards  of  the  shore.  While  the  Survivor  was  thus  at  an- 
chor, the  tide  being  strong  ebb,  the  Bockaway,  on  one  of  her  trips 
down  the  river  from  Hunter's  Point,  ran  afoul  of  the  brigantine,  caus- 
ing damage  to  both  vessels.  The  ferry-boat  at  the  time  was  headed 
more  or  less  for  the  New  York  shore;  was  under  slow  headway  through 
the  water,  and  drifting  down  with  the  strong  ebb-tide.  As  she  did 
so,  the  jib-boom  of  the  Survivor  ran  through  the  second  window  from 
the  front  of  the  forward  cabin  of  the  Bockaway,  on  her  port-side,  and 
that  side  of  the  ferry-boat  was  carried  away  as  far  back  as  the  wheel- 
house.  The  boats  became  entangled;  the  Bockaway  swung  round 
with  her  head  up  river  and  upon  the  east  or  starboard- side  of  the 
Survivor,  and  was  fast  afoul  from  half  an  hour  to  an  hour,  when  she 
was  finally  extricated  through  the  aid  of  the  Long  Beach,  which  was 
approaching  and  very  near  at  the  time  of  the  collision. 

The  witnesses  on  behalf  of  the  ferry-boat  testify  that  when  the 
Bockaway  left  her  slip  at  Hunter's  Point  the  lights  at  Thirtieth  street 
could  be  seen,  but  that  a  few  moments  afterwards,  when  she  got  out 
into  the  river,  a  thick  squall  of  snow  set  in,  which  hid  the  lights  on 
both  shores,  as  well  as  the  lights  of  the  vessels  at  anchor,  so  that  no 
light  could  be  seen  except  at  a  very  short  distance;  and  that  this 
snow  squall  and  this  condition  of  the  weather  continued  until  the 
collision.    The  pilot  testifies  that  as  he  approached  the  crossing  of 
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the  Twenty-third  street  ferry  from  New  York  to  Greenpoint,  he  blew 
signal  whistles  for  this  ferry,  and  received  in  reply  two  whistles  from 
the  ferry-boat  Martha,  of  that  line,  which  he  recognized,  indicating 
that  she  wonld  cross  his  bow ;  that  he  immediately  reversed  his  en- 
gine; that  the  Martha  passed  his  bow  very  near  to  him;  that  he 
coold  only  see  her  white  light  when  she  was  close  to  him;  that  after 
she  had  passed,  and  while  he  was  still  drifting  and  backing,  he  ran 
afoul  of  the  Bnrvivor  in  the  manner  before  described,  not  being  able 
to  see  her  anchor  light,  which  was  set  in  her  fore-stay,  until  close 
upon  her.  This  testimony  in  regard  to  the  state  of  the  weather  is 
substantiated  by  three  other  pilots,  namely,  the  pilot  of  the  Long 
Beach,  and  the  pilots  of  the  Martha  and  Greenpoint,  of  the  Twenty- 
third  street  line.  They  all  testify  that  on  this  trip  lights  could  not 
be  seen  any  considerable  distance,  so  as  to  be  of  service  in  avoiding 
vessels,  and  that  they  sounded  their  fog-whistle,  as  customary  in 
thick  weather.  The  witnesses  on  behalf  of  the  Survivor,  including 
some  who  were  disinterested,  state  in  general  terms  that  the  weather 
was  not  thick;  that,  there  was  no  snow  to  obstruct  lights;  that  the 
lights  on  both  shores  were  visible,  and  the  lights  of  vessels  visible  at 
a  good  distance  off.  Such  a  conflict  of  evidence  in  regard  to  the 
weather  is  extremely  embarrassing.  But,  upon  a  careful  considera- 
tion of  the  testimony,  and  notwithstanding  the  able  argument  of 
counsel  on  the  part  of  the  company,  I  am  not  satisfied  that  the  ferry- 
boat has  absolved  herself  from  the  sole  responsibility  for  this  collis- 
ion. 

1.  The  brig  was  at  anchor  in  a  proper  place,  where  she  had  a  right 
to  be,  and  with  her  light  properly  set.  The  pilot  of  the  ferry-boat 
knew  her  precise  position,  &nd  was  bound  to  keep  out  of  her  way. 
The  burden  of  proof  in  such  cases  is  upon  the  vessel  under  way  to 
show  by  a  clear  preponderance  of  proof  that  the  collision  occurred 
without  fault  on  her  part,  or  through  some  fault  of  the  other  vessel. 
The  Batavier,  2  Wm.  Rob.  407 ;  The  John  Adams,  1  Cliff.  404,  US;  The 
City  of  New  York,  8  Blatchf .  194. 

2.  Even  if  the  weather  were  as  thick  as  the  witnesses  on  the  part 
of  the  Eockaway  state,  the  latter  must,  nevertheless,  be  held  in  fault, 
because  her  pilot  well  knew  where  the  Survivor  lay  at  anchor,  and  was 
bound  to  give  her  a  good  offing,  there  being  nothing  in  the  way  of 
his  doing  so.  Moreover,  a  statute  of  this  state  requires  steam-boats 
navigating  the  East  river  to  keep  in  the  middle  of  it;  and  this  statute 
was  held  by  Nelson,  J.,  in  the  case  of  The  E.  C.  Scranton,  8  Blatchf. 
50,  to  be  binding  upon  the  Williamsburgh  ferry-boats.  The  Rock- 
away  in  deviating  from  this  mie  did  so  at  her  own  peril.  The  course 
of  the  Rockaway  on  this  trip,  by  compass,  as  stated  by  the  pilot,  shows 
that  no  effort  was  made  to  keep  in  the  middle  of  the  river  or  to  go 
much  to  the  eastward  of  the  Survivor.  As  respects  her  duty  to  keep 
away,  the  case  is  very  similar  to  the  case  of  The  D.  S,  Gregory,  6 
Blatchf.  528,  in  which  Nelson,  J.,  says : 
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"It  was  the  duty  of  the  D.  S.  Gregoiy  [in  a  thick  fog]  to  take  every  reason- 
able precaution  in  her  power  to  avoid  the  Talisman.  In  this,  I  think,  she 
failed.  She  knew  that  the  Talisman  was  anchored  in  her  track  the  afternoon 
or  evening  before;  and,  as  the  Talisman  did  not  change  her  position  down 
to  the  time  of  the  coll'sion,  and  the  ferryrboat  was  passing  her  every  trip  she 
was  making,  the  ferry-boat  is  chargeable  with  notice  of  her  position,  and 
should  have  been  so  navigated  as  to  avoid  her." 

That  case  presented  more  difficulties  from  the  surrounding  shipping 
than  the  present,  and,  nevertheless,  the  ferry-boat  alone  was  held 
liable. 

3.  It  is  urged  that  the  Survivor  was  in  fault  in  not  ringing  a  bell 
when  the  weather  was  so  thick  with  snow  that  lights  could  not  be 
seen.  There  was  not  then,  and  is  not  now,  any  express  rule  or  regu- 
lation in  force  in  this  country  requiring  a  vessel  at  anchor  to  ring  a 
bell  in  snowy  weather.  The  rule  provides  for  cases  of  fog  only.  The 
new  international  rales  of  navigation  provide  for  snow  as  in  cases  of 
fog;  but  these  rules  have  not  yet  been  adopted  by  congress.  There 
was  no  proof  of  any  usage  or  custom  of  the  port  for  vess^s  at  anchor 
to  ring  a  bell  in  snowy  weather.  See  The  Bay  State,  1  Abb.  Adm. 
235,  241.  note. 

Without  considering  what  may  be  the  obligations  of  a  vessel  in  this 
respect  when  anchored  in  the  region  where  ferry-boats  are  in  the  known 
habit  of  passing,  I  have  come  to  the  conclusion  that  under  the  pecu- 
liar circumstances  of  this  case  there  is  not  such  satisfactory  evidence 
or  preponderance  of  proof  on  the  part  of  the  ferry-boat  in  regard  to 
the  condition  of  the  weather  for  such  a  length  of  time  as  would  justify 
me  in  holding  the  Survivor  chargeable  with  negligence  in  not  ringing 
a  bell.  The  case  is  not  one  of  the  omission  of  a  reasonable  precau- 
tion to  avoid  the  danger  of  a  particular  collision  after  that  danger 
has  become  visible.  The  fault  -charged  is  that  the  Survivor  did  not 
commence  to  ring  a  bell  when  the  weather,  as  is  alleged,  became 
thick,  as  a  general  measure  of  precaution,  to  enable  ferry-boats  and 
any  other  vessels  to  keep  away  from  her.  But  the  time  during  which 
this  thick  snow  could  have  existed  was  extremely  short;  certainly  not 
more  than  five  or  six  minutes.  No  bells  were  rung  anywhere  else, 
either  upon  other  vessels,  or  upon  the  ferry  slips,  which  are  in  the 
habit  of  using  bells  in  thick  weather  to  guide,  boats  coming  in.  Some 
suspicion  necessarily  attaches  also  to  the  claim  that  so  thick  weather 
should  come  on  so  suddenly,  continue  until  the  collision,  and  disap- 
pear a  minute  or  two  afterwards ;  and  the  proof  to  sustain  it  ought 
to  be  clear  and  satisfactory.  Although  four  pilots  of  ferry-boats  do 
testify  to  this,  there  are  numerous  circumstances  in  connection  with 
the  other  direct  evidence,  which,  contrary  to  my  first  impressions, 
have  led  me  to  hesitate,  and  at  length  to  conclude,  after  much  review, 
that  the  weather  was  not  so  thick  for  any  such  appreciable  time  as 
could  constitute  negligence  in  the  brig  for  not  ringing  a  bell.  Th^re 
must  be  some  reasonable  period  allowed  for  observation,  directions, 
and  the  execution  of  orders  for  such  signals.    A  vessel  at  anchor,  and 
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in  a  proper  place,  is  not,  I  think,  to  be  charged  with  extreme  vigilance 
or  watchfulness  against  collision  with  other  vessels,  nor  held  to  be 
always  prepared  for  the  instantaneous  sounding  of  a  bell.  Less  vig- 
ilance is  required  of  a  vessel  at  anchor.  The  Lady  Franklin,  2  Low. 
220.  The  general  absence  of  such  ringing  of  bells  as  would  be  looked 
for  if  the  weather  was  very  thick  is  entitled  to  considerable  weight, 
I  think,  as  evidence  that  whatever  thickness  of  weather  existed  was 
for  so  brief  a  period  as  not  to  have  given  occasion  for  bells  to  be  rung, 
in  the  exercise  of  ordinary  prudence.  In  the  several  years  that  have 
elapsed  since  the  collision  it  is  not  impossible,  also,  that  the  thickness 
of  the  weather  may  have  become  somewhat  exaggerated  in  the  recol- 
lection of  the  witnesses  on  the  part  of  the  ferry-boat ;  and  some  im- 
portant differences  in  their  testimony  and  other  circumstances  of 
proved  mistake  have  on  the  whole  satisfied  me  that,  as  the  main  fault 
waa  very  clearly  on  the  part  of  the  ferry-boat,  there  is  not  sufficiently 
satisfactory  evidence  of  negligence  to  make  the  Survivor  also  legally 
responsible  for  the  collision.  If,  moreover,  the  weather  was  as  thick 
as  alleged,  it  is  not  evident,  and  scarcely  appears  probable,  that,  con- 
sidering the  heading,  the  backing,  and  the  drifting  of  the  Bockaway 
after  the  embarrassment  caused  her  by  the  Martha's  crossing  her  bows, 
she  would  have  received  aid  from  a  bell  if  rung  from  the  Survivor. 
Her  pilot  had  not  lost  his  bearings;  he  knew  the  position  of  the  Sur- 
vivor and  Louisa  Goipel,  and  must  have  known  his  own  position  very 
approximately  from  the  Martha's  course.  He  does  not  claim  to  have 
been  misled  by  the  absence  of  the  bell,  and  I  doubt  that  the  bell,  if 
rung,  would  have' made  any  difference  in  the  result.  McCready  v. 
Goldsmith,  18  How.  89,  92. 

In  the  case  of  Slocomb  a  reference  may  be  taken  to  compute  the 
damages  to  the  Survivor,  if  the  parties  do  not  agree,  and  the  cross-libel 
must  be  dismissed,  with  costs. 


The  Echo,  etc. 
[District  Court,  S.  D.  New  York.    January  21, 1884. 

Collision — Neolioence — Burden  of  Proof— Custom. 

Where  a  boat  properly  mtored  receives  damage  from  another  colliding  with 
her,  the  latter  is  presumptively  liable  for  the  damages,  and  the  burden  of  proof 
is  upon  her  to  clear  herself  from  fault. 

SAHB— LfNE   ACROSS   CHANNEI.. 

The  temporary  use  of  a  line  or  wsyp  stretched  across  a  narrow  stream  in  the 
mooring  and  handling  of  vessels  is  not  necessarily  unlawful. 
Same— Custom. 

Where  a  tug-boat  coming  down  Newtown  creeic  discovered  such  a  line  ahead 
of  her,  and  upon  backing  to  avoid  it,  ran  into  the  libelant's  boat,  held,  that  the 
burden  of  proof  was  upon  the  tug-boat  to  show  that  the  line  was  used  improp- 
erly, or  that  any  proper  signals  were  omitted;  /uld,  also,  that  in  view  of  the 
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local  usage  the  tug-boat  should  have  been  more  cautious  in  her  approach,  and 
kept  further  away  from  the  libelant's  boat,  and  was  therefore  chargeable  with 
the  damage. 

Collision. 

Beebe,  WUcox  dt  Hobbs,  tor  libelant. 

Edwin  Q.  Davis,  for  claimant. 

Brown,  J.  On  December  21,  1880,  the  libelant's  canal-boat  Van 
Yleet,  laden  with  coal,  was  lying  at  the  Long  Island  railroad  dock,  in 
Newtown  creek,  a  short  distance  above  the  bridge,  moored  outside  of 
two  other  canal-boats.  At  dusk,  about  5  p.  u.  of  that  day,  the  weather 
being  dear,  the  steam-tug  Echo  was  coming  down  the  creek  on  a 
course  which  would  carry  her  about  25  feet  outside  of  the  Van  Vleet. 
When  she  had  come  within  about  30  feet  of  the  stem  of  the  Van  Vleet 
her  pilot  saw  a  line  stretched  across  the  creek  a  short  distance  below 
the  canal-boat,  running  from  a  schooner  on  one  side  to  the  opposite 
shore,  and  ranging  about  10  or  12  feet  above  the  water.  The  pilot 
immediately  stopped  and  reversed  bis  propeller  to  avoid  running  into 
the  line.  In  doing  so,  the  Echo  not  being  entirely  manageable  in 
backing,  swung  her  bows  towards  the  canal  boat  and  inflicted  a  blow, 
causing  some  damage,  for  which  this  libel  was  filed.  The  owner  of 
the  Echo  subsequently  agreed  to  pay  for  certain  repairs,  but  the  terms 
of  the  agreement  being  afterwards  a  subject  of  dispute,  no  seittlement 
was  effected. 

The  canal-boat  being  moored  at  a  proper  place,  and  no  fault  charge- 
able against  her,  she  is  presumptively  entitled  to  the  damages  inflicted 
by  another  boat  colliding  with  her. '  New  York,  etc.,  v.  Rumb<Ul,  21 
How.  385 ;  The  Bridgeport,  7  Blatchf.  361 ;  Pierce  v.  Lang,  1  Low. 
65;  The  Lincoln,  Id.  46;  The  John  Adams,  1  Cliff.  404,  413;  The 
City  of  New  York,  8  Blatchf.  194;  The  Rockaicay,  ante,  449.  On 
the  part  of  the  Echo,  it  is  urged  that  she  ought  not  to  be  held  lia- 
ble, on  the  ground  that  the  stretching  of  a  line  across  the  creek,  a 
thoroughfare  for  vessels,  was  the  real  wrong  which  caused  the  collis- 
ion; that  there  ^as  no  previous  notice  given  of  the  existence  of  the 
line,  available  to  the  Echo;  that  it  was  seen  as  soon  as  it  could  be 
perceived;  and  that  there  was  no  subsequent  fault  in  the  handling  of 
the  tug.  If  the  evidence  sustained  this  view  a  different  question 
might  be  presented ;  but  it  is  a  familiar  fact,  and  it  was  proved  on 
the  trial,  that  the  use  of  lines  stretched  across  the  creek  was  a  usual 
and  customary  thing  for  the  purpose  of  handling  and  moving  vessels 
of  a  considerable  size  which  go  above  the  bridge,  and  that  the  tempo< 
rary  use  of  such  lines  is  necessary  for  that  purpose,  in  that  narrow 
channel-way.  1  Pars.  Shipp.  &  Adm.  547.  It  cannot  be  assumed, 
therefore,  that  this  line  was  wrongfully  across  the  stream  at  the  mo- 
ment when  the  pilot  of  the  Echo  discovered  it,  and  no  evidence  was 
given  showing  the  omission  of  any  customary  signals.  The  burden 
of  proof  to  show  that  the  line  was  wrongfully  there  was  upon  the 
Echo.     Nothing  was  proved,  however,  beyond  the  bare  fact  of  the 
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line  being  there,  and,  under  the  custom  proved,  that  is  not  presump- 
tively unlawful.  The  custom  of  stretching  lines  across  the  stream  for 
this  purpose  imposes  the  duty  upon  tugs  navigating  that  part  of  the 
creek  to  observe  oarefuUy,  and  to  regulate  their  speed  and  distance 
from  other  craft  with  reference  to  such  a  contingency.  There  was 
plenty  of  room  for  the  tug  to  have  gone  further  from  the  canal-boat. 
The  x)ilot  of  the  Echo  had  not  been  accustomed  to  navigate  in  New- 
town creek,  and  the  accident  in  question,  doubtless,  arose  from  his 
want  of  familiarity  with  the  usage  of  stretching  lines  across  the 
creek.  This  does  not  exempt  the  Echo  from  responsibility,  and  the 
defense  in  this  respect  cannot  be  sustained.  Nor  upon  the  evidence 
of  the  pilot  himself  can  I  sustain  the  claim  that  the  blow  was  a  light 
one,  or  such  only  as  may  rightfully  occur  in  the  ordinary  rubbing  of 
boats  passing  along-side  each  other.  The  Choi.  B.  Stone,  9  Ben. 
182.  It  was  plainly  a  considerable  blow,  and  did  not  arise  in  the 
course  of  the  ordinary,  usual,  and  prudent  handling  of  such  boats. 

I  see  no  reason  in  this  case  to  doubt  the  fairness  of  the  bill  pre- 
sented for  the  repairs,  detention,  and  expenses  of  the  vessel.  These 
are  proved  to  amount  to  $97,  which,  with  interest  to  this  date,  makes 
$115,  for  which  the  libelant  is  entitled  to  a  decree,  with  costs. 


The  Swan. 
(District  Court,  8.  D.  New  York.    February  1,  1884.) 

1.  SHEPPme — Obstbuctioh  to  Navioatioh— Rope  acboss  Chanheii— J^amaob — 

Proximate  Cadbe. 

A  rope  stretched  across  the  archway  of  a  bridge  and  over  the  principal  chan- 
nel of  a  navif^able  river,  and  remaining  24  hours,  is  an  unlawful  obstruction  of 
navigation. 

2.  Same — Wheh  JusTrriABLS. 

Wherever  such  rope  or  warp  maif  be  used,  it  is  justifiable  only  for  a  tempo- 
rary purpose,  those  who  use  it  making  provision  for  loosening  it  to  allow  vessels 
to  pass,  and  giving  timely  notice  of  its  existence. 
8.  Same — Case  Stated. 

Where  a  rope  was  stretched  across  the  west  archway  of  High  bridge,  for  the 
purpose  of  keeping  a  canal-boat  a  few  feet  distant  from  the  abutment  of  the 
bridge  where  there  were  sunken  spiles,  and  the  boat  might  have  been  breasted 
off  equally  well  by  the  use  of  planks  upon  the  wharf,  and  the  passenger 
steamer  8.,  after  landing  within  150  feet  of  the  abutment,  proceeded  with  the 
flood-tide  through  the  main  channel,  no  notice  being  given  of  the  rope  which 
was  under  the  water  in  the  middle,  and  visible  only  where  the  ends  came  from 
beneath  the  surface,  and  those  on  the  boat  being  unable  to  loosen  it  at  once, 
and  in  the  strong  tide  it  being  dangerous  for  the  8.  to  remain  in  contact  with 
the  rope,  held,  that  the  use  of  the  line  in  this  case  was  unnecessary  and  was 
an  unlawful  obstruction ;  that  the  cutting  of  tlie  rope  by  tliose  on  the  steamer 
was  lawful ;  and  that  the  steamer  was  uot  liable  for  any  damage  subsequently 
sustained  by  the  canal-boat.  ITdd,  alto,  upon  the  facts,  that  the  damage  to 
the  canal-boat  from  settling  upon  the  spiles  arose  after  a  considerable  interval, 
during  which  the  boat  might  have  been  breasted  off  from  the  spiles;  that  the 
cutting  of  the  linewasnot  the  proximate  cause  of  the  injury;  and  that  on  these 
grounds  also  the  libel  should  be  dismissed. 
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This  action  was  brought  to  recover  damages  for  injaries  to  the 
canal-boat  C.  B.  Simon,  on  the  fifteenth  day  of  July,  1881,  on  the 
west  side  of  the  Harlem  river,  at  High  bridge,  caused  throagh  a  line 
by  which  she  was  fastened  having  been  cut  by  those  in  charge  of  the 
steam-launch  Swan.     The  Simon  had  arrived  at  High  bridge  the  day 
previous,  loaded  with  coal,  and  moored  on  the  west  side  of  the  river, 
along-side  of  the  balk-bead  which  extends  northerly  from  the  west- 
erly abutment  along  the  shore,  and  which  is  on  a  line  flush  with  the 
inner  side  of  the  abutment.    The  canal-boat  lay  with  her  bows  to  the 
northward  and  her  stern  projected  part  way  through  the  western  arch- 
way of  the  bridge.    Beneath  the  water  and  near  the  bottom  were  the 
remains  of  a  crib  extending  around  the  abutment  two  or  three  feet 
from  its  base,  the  outer  margin  of  which  consists  of  spiles  which  ha.d 
been  cut  off  a  foot  or  two  above  the  bottom.     To  prevent  boats  moored 
along  the  bulk  head  and  the  abutment  from  settling  down  upon  these 
spiles  at  low  water,  they  were  usually  fended  off  so  aa  to  be  outside 
of  the  line  of  these  sunken  spiles.     This  was  sometimes  done  by 
means  of  planking  passing  from  the  wharf  to  the  boat,  and  sometimes 
by  a  line  run  from  the  end  of  the  boat  at  the  abutment  and  stretched 
across  the  western  archway  and  fastened  to^a  spike  driven  into  the 
second  abutment  of  the  bridge  not  far  from  the  surface  of  the  water 
at  high  tide.    The  stern  of  the  Simon  was  kept  off  by  a  line  fastened 
in  the  manner  last  described.     The  Swan  was  a  small  steamer  ply- 
ing in  the  summer  season  between  Harlem  bridge  and  High  bridge 
for  the  carriage  of  passengers.     Her  usual  landing  place  at  High 
bridge,  upon  the  west  Aide,  was  at  a  float,  known  as  Biley's  float,  upon 
the  western  edge  of  the  channel  directly  below,  and  about  150  feet 
southerly  from  the  western  abutment  of  the  bridge.     Her  usual  land- 
ing on  the  east  shore  was  about  the  same  distance  above  the  bridge. 
The  principal  channel  is  under  the  western  arch  of  the  bridge,  which 
is  of  about  70  feet  span.     The  middle  arch,  though  usually  having 
about  six  feet  of  water  at  low  tide,  was  much  less  used  for  passage. 
Around  the  second  abutment  there  were  loose  stones  extending  some 
distance  to  the  southward  which  interfered  somewhat  with  the  ap- 
proach to  the  middle  arch,  and  rendered  a  cross-ways  approach  to  it 
dangerous ;  and  under  the  eastern  arch  the  water  was  too  shoal  for 
navigation.     The  ordinary  course  of  the  Swan  upon  her  trips,  both  in 
going  and  coming,  was  through  the  western  arch,  not  only  by  reason 
of  the  deeper  water  there,  but  especially,  also,  because  upon  the  flood 
tide,  after  landing  at  Riley's  float,  the  Swan  could  not  in  the  short 
space  between  that  and  the  bridge  get  far  enough  out  into  the  river 
to  make  the  middle  passage  without  danger  of  running  upon  the 
rocks  by  the  second  abutment,  except  at  great  inconvenience  and  by 
special  appliances  which  she  did  have  aboard  for  first  shoving  her 
bows  or  her  stem  out  into  the  river.     A  fter  making  her  landing  at 
Eiley's  float,  upon  her  first  trip  on  the  fifteenth  of  July,  the  Swan 
proceeded  in  the  manner  usual  at  flood  tide  through  the  western  arch- 
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way,  and  when  close  to  it  observed  for  the  first  time  the  line  stretched 
across  it,  which  in  the  middle  was  beneath  the  water  and  was  yisible 
only  where  the  two  ends  came  out  above  the  surface.  Shonts  were 
given  from  the  Swan  to  loosen  the  line,  and  some  effort  was  made  by 
the  wife  of  the  libelant  on  board  of  the  boat  to  anfasten  it  there,  but 
it  was  so  secured  that  it  could  not  be  readily  loosened,  and  the  Swan 
having  run  afoul  of  it,  and  the  captain  apprehending  danger  both  to 
the  boat  and  passengers  in  the  strong  flood  tide,  after  a  few  minutes 
ordered  it  cut,  which  was  done.  The  canal-boat  afterwards  got  upon 
the  sunken  spiles,  which  in  the  ebb  tide  made  holes  in  her  bottom, 
causing  the  injury  for  which  this  libel  was  filed. 

J.  A.  Hyland,  for  libelant. 

Edrcin  G.  DavU,  for  claimant. 

Brown,  J.  There  can  be  no  doubt  that  the  archway  across  which 
the  line  was  stretched  was  the  principal  channel  for  navigation  in  the 
Harlem  river,  under  High  bridge.  The  landing  at  Biley's  float  has 
been  in  use  for  many  years.  The  course  from  that  landing,  through 
the  middle  archway,  upon  a  flood  tide,  would  be  attended  by  such 
obvious  inconvenience  and  dangers  as  cannot  rightfully  be  imposed 
upon  persons  entitled  to  navigate  the  river  in  the  ordinary  course  of 
navigation.  The  line  stretched  across  the  western  archway  was, 
therefore,  in  my  judgment,  plainly  an  unreasonable  obstruction  to 
the  navigation  of  the  river,  which  could  only  be  lawfully  put  there 
very  temporarily,  or  at  seasons  when  the  channel  was  not  in  use  for 
ordinary  navigation.  While  such  lines  or  warps  may  doubtless  be 
need  temporarily  for  mooring  and  handling  vessels  in  rivers  or  harbors, 
they  cannot  be  lawfully  continued  so  as  to  form  a  permanent  ob- 
struction to  navigation.  Those  who  make  use  of  them  must  be  pre- 
pared to  give  seasonable  notice  of  them  to  approaching  vessels  to 
avoid  danger,  and  make  seasonable  provision  for  their  passage. 

In  Potter  v.  Pettit,  2  K.  I,  487,  the  court  say : 

"The  plaintiffs  had  a  right  to  extend  their  warp  across  the  entire  channel 
of  the  river,  if  there  were  no  vessels  passing,  but  on  the  approach  of  another 
vessel  it  was  their  duty  to  take  notice  of  such  approach,  and  to  lower  their 
warp  so  as  to  give  ample  space  in  the  ordinary  traveled  part  of  the  channel 
for  her  to  pass,  and  to  give  timely  notice  of  the  space  so  left." 

In  MeCord  v.  The  Tiber,  6  Biss.  410,  the  court  say: 
"The  respondent  had  no  right  to  obstruct  the  channel  with  a  ime  across  it 
in  that  manner.  *  *  *  If  it  was  for  the  safety  of  the  boat  to  make  a 
line  fast  to  the  shore,  or  to  use  a  line  attached  to  the  shore  as  a  necessary  as- 
sistance in  getting  off  the  bar,  she  should  have  taken  care  to  get  it  out  of  the 
way  of  all  passing  vessels,  either  by  dropping  it,  so  that  they  could  pass  over 
it  safely,  or  by  casting  off  one  end.  The  obstruction  not  being  removed  so 
as  to  let  this  raft  pass  over  or  under  it  in  safety,  was  manifestly  illegJil." 

See  1  Pars.  Adm.  54^7;  The  Vancouver,  2  Sawy.  381. 

In  this  case  no  attempt  was  made  to  give  seasonable  notice  to  the 
Swan  of  the  existence  of  this  line  across  the  archway  before  she  left 
Riley's  float,  or  afterwards,  until  she  was  close  upon  it.     Such  a 
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line  was  not  easily  distinguishable,  and  the  pilot  of  the  Swan  is  not, 
80  far  as  I  can  see,  chargeable  with  any  negligence  in  not  perceiving 
it  in  time  to  avoid  it.  Those  on  the  Simon  could  not  loosen  the  line, 
though  requested  to  do  so.  The  Swan  could  not  safely  remain  any 
length  of  time  in  contact  with  the  line,  and  the  only  alternative  was  to 
cut  it,  as  was  done,  which,  ander  such  circumstances,  as  I  mast  hold, 
the  captain  had  a  legal  right  to  do.  There  was  no  actual  necessity 
for  the  use  of  this  line  by  the  Simon  at  all.  The  boat  might  have 
been  breasted  off  by  the  use  of  planks,  and  that,  as  the  laborer  Dunn 
stated,  has  been  latterly  the  more  usual  method.  The  line  had  been 
thus  used  by  the  Simon  for  24  hours,  forming  a  plainly  illegal  ob- 
struction  of  the  channel. 

While,  therefore,  upon  the  ground  above  stated,  I  should  be  con- 
strained to  hold  that  any  loss  occasioned  by  the  line's  being  cut  was 
through  the  libelant's  own  fault,  and  not  through  any  legal  fault  in 
the  Swan,  upon  the  other  facts  of  the  case,  .also,  the  weight  of  evi- 
dence seems  to  show'  that  the  damage  to  the  boat  was  not  the  proxi- 
mate result  of  cutting  the  line.  It  was  high  water  that  day  at  Gov- 
ernor's Island  at  about  10  minutes  before  12,  and  it  could  not  have 
been  high  water  at  High  bridge  until  between  2  and  3.  The  libel 
states  that  the  line  was  cut  at  about  11  o'clock,  and  the  libelant 
so  testified.  The  answer  does  not  state  the  hour,  but  says  ^hat  the 
flood  tide  was  then  about  three-quarters  full,  which  would  place  the 
time  between  11  and  12.  These  statements  in  the  pleadings,  with 
other  direct  evidence  in  accord  with  them,  should  be  held  controlling, 
notwithstanding  some  contrary  evidence  which  was  given  on  the  part 
of  the  libelant.  While  the  tide,  therefore, was  rising  rapidly,  it  was 
impossible  that  the  injuries  complained  of  could  have  arisen  immedi- 
ately after  the  line  was  cut.  The  discharge  of  coal  continued  until 
3  o'clock,  and  until  nearly  that  time  the  tide  was  rising;  after  that 
it  fell,  and  the  settling  of  the  boat  upon  the  spiles  with  the  falling 
tide  must  have  taken  place  at  or  after  that  time.  During  the  interval 
there  was  abundant  time  for  the  libelant  to  take  all  necessary  means 
to  shove  his  boat  off  and  out  of  the  way  of  the  sunken  spiles.  The 
libelant  himself  says  the  effort  to  get  the  boat  off  was  soon  aftjar  the 
line  was  cut, — from  five  to  fifteen  minutes  afterwards.  But  the  libel 
is  so  full  of  gross  errors  in  its  statement  of  facts  as  to  detract  much 
from  the  credit  to  be  given  to  the  libelant's  case,  and  I  cannot  accept 
as  true  the  statement  of  some  of  the  libelant's  witnesses,  that  when 
the  line  was  cut  the  boat  immediately  got  upon  the  spiles  and  could 
not  be  removed. 

.  On  both  grounds,  therefore,  the  libel  should  be  dismissed,  with 
costs. 
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ThB   OIiXJF.* 
'Oireuit  Court,  B.  D.  Louitiana.    December,  1888.) 

1.  Chartbe-Pautt— Dkmurbage. 

The  woros  "providing  for  demurrage  for  every  day,  day  by  day,"  In  a 
charter-party,  are  to  be  construed  as  running  days,  and  not  working  aayg,  and 
all  days  are  to  be  counted,  including  rainy  days,  Sundays,  and  other  holidays. 

LindMy  t.  O'utimano,  12  Fed.  Rep.  503,  &04,  followed. 

2.  Sxvx. 

The  words  "weather  permitting,"  in  the  charter-party  in  this  case,  apply  to 
the  time  to  be  taken  for  unloading,  and  not  to  the  time  of  the  detention  of  the 
Teasel  by  the  default  of  consignees. 

Admiralty  Appeal. 
E.  H.  Farrar,  for  libelants. 
W.  S.  Benedict,  for  respondents. 

Pabdeb,  J.  Libel  for  demurrage  under  oharter-party,  containing 
this  clause  on  the  subject : 

"It  is  agreed  that  the  lay  days  for  loading  and  discharging  shall  be  as  fol- 
lows, (if  not  sooner  dispatched:)  commencing  from  the  time  the  vessel  is 
ready  to  receive  or  discharge  cargo;  cargo  to  be  delivered  to  the  vessel  in 
quantity  of  not  less  than  15,000  feet  per  day,  and  to  discharge  as  fast  as  the 
vessel  can  deliver  to  company's  lighters,  weather  permitting.  And  that  for 
each  and  every  day's  detention,  by  default  of  said  party  of  the  second 
part,  or  agent,  twenty-five  dollars  per  day,  day  by  day,  shall  be  paid  by  said 
party  of  the  second  part,  or  agent,  to  the  said  party  of  the  first  part,  or  agent. " 

The  evidence  shows  that  the  cargo  could  have  been,  discharged  in 
10  working  days  had  ordinary  dispatch  been  used.  And  this  was  ex- 
pressly agreed  to  by  the  agent  of  consignees.  It  is  also  shown  and 
agreed  that  the  lay  days  commei^ced  September  26th,  and  expired 
October  27th,  from  which  time  the  bark  was  detained  by  default  of 
the  respondents.  The  only  question  remaining  is  whether,  under  the 
contract,  demurrage  was  to  be  paid  for  running  days  or  only  for  work- 
ing days.  It  seems  to  me  that  the  contract  is  perfectly  plain :  "And 
that  for  each  and  every  day's  detention,  *  •  •  twenty-five  dol- 
lars per  day,  day  by  day,  shall  be  paid."  The  vessel  should  have 
been  discharged  October  27th. 

As  this  court  bad  occasion  to  say  in  another  case : 

"  All  delays  after  that  date  were  the  result  of  the  negligence  of  the 
respondent,  and  whether  it  '  rained  or  shined,'  was  Sunday  or  week- 
day, he  should  pay  demurrage  for  every  day  thereafter,  until  the  ship 
was  discharged."     Lindsay  v.  Cuaimano,  12  Fed.  Bep.  504. 

It  seems  that  after  the  expiration  of  the  lay  days,  and  while  de- 
murrage was  running,  the  storms  were  so  violent  at  intervals  that  the 
bark  was  compelled  to  go  to  sea  for  safety,  and  this  no  less  than  six 
times;  and  one  time  the  bark  was  kept  outside  some  10  days.    It 

•  Keported  by  Joseph  P.  Hornor,  E8<i.,  of  the  New  Orleans  bar. 

Digitized  by  LjOOQIC 


460  FEDBRAIi   BEPOBTEB. 

does  not  appear  that  much  of  the  time  the  bark  was  ontsidie  for  safety 
could  or  would  have  been  utilized  for  discharging ;  but  the  respond- 
ents urge  that  these  days  should,  at  least,  be  deducted  from  the  delay 
for  which  demurrage  is  allowed.  This  claim,  though  plausible  at  first 
glance,  cannot  be  allowed  under  the  contract.  The  words  "weather 
permitting"  apply  to  the  time  to  be  taken  for  unloading,  and  not  to 
the  detention  of  the  bark  by  the  default  of  consignees.  If  the  bark 
had  been  discharged  with  dispatch  when  the  stormy  season  came  on, 
she  could  have  sailed  for  smoother  seas  and  safer  ports.  The  risks 
and  losses  she  was  compelled  to  meet  to  secure  her  safety  will  be 
hardly  compensated  by  the  allowance  she  will  get  as  demurrage  dur- 
ing that  stormy  season. 

A  decree  will  be  entered  in  favor  of  libelant  for  §2,650,  being  de- 
murrage for  106  days  at  $25  per  day,  with  interest  from  December 
24,  1881,  with  credit  of  $550  deposit,  with  interest  from  November 
24,  1882,  and  for  costs  of  both  courts. 


The  City  of  Lincoln. 
(Circuit  Court,  E.  D.  Louisiana.    December,  KS3.) 

1.  Appeal — Bond— PAiiTiEa. 

Where  the  appeal  was  taken  and  bond  given  before  the  decree  below  was 
made  linal  by  the  signature  of  the  judge,  and  where  all  parties  atcainst  whom 
the  decree  below  was  rendered  have  not  appealed  nor  severed,  and  where  the 
motion  and  order  for  appeal  were  not  takea  against  any  of  the  numerous  libel- 
ants by  name,  and  where  no  bond  was  giveri  in  favor  of  any  other  than  one  of 
the  libelants,  and  the  judgment  below  in  his  favor  was  only  for  *iO  not 
sufficient  to  give  jurisdiction  to  this  court,  the  appeal  will  be  dismissed.     ' 

2.  Same — Amendment  of  Procbss. 

On  appeal  from  district  to  circuit  court  defective  process  cannot  be  cured  bv 
amendment. 

On  Motion  to  Dismiss  Appeal  in  Admiralty. 

Richard  De  Gray,  for  libelants  and  appellees. 

Emmet  D.  Craig,  for  claimants  and  appellants. 

Pardee,  J.  The  appeal  bond  in  this  case  is  irregular  and  defect- 
ive, (1)  because  the  appeal  was  taken  and  bond  given  before  the  de- 
cree below  was  made  final  by  the  signature  of  the  judge;  (2)  because 
all  parties  against  whom  the  decree  below  was  rendered  have  not  ap- 
pealed,  nor  have  they  severed;  (3)  because  the  motion  and  order  for 
appeal  were  not  taken  against  any  of  the  numerous  libelants  by 
name;  (4)  because  no  bond  was  given  in  favor  of  any  other  libelant 
and  appellee  than  Daniel  Kelly,  and  the  judgment  below  in  his  fa- 
vor was  only  §40,  not  an  amount  sufficient  to  give  appellate  jurisdic- 

•  Rcporled  l>y  .lo.scph  P.  Ilornor,  Esq.,  of  the  New  Orleans  bar. 
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It  may  be  said  that  the  first  three  gronnds  are  not  sufficient  to  en- 
able the  court  to  say  that  there  is  no  appeal.  There  may  be  no  rule 
of  the  district  court  (although  the  custom  is  invariable)  requiring  de- 
crees to  be  signed  by  the  judge;  but  see  Betts,  Adm.  98.  The 
steam-ship  company  may  be  the  only  real  party  interested  in  the  de- 
cree below,  to  be  determined  by  examining  the  record.  No  motion 
for  appeal  may  be  necessary  where  notice  is  given  and  a  proper  bond 
given. 

The  fourth  and  last  ground,  however,  is  too  serious  to  be  explained 
away.  I  take  it  that  the  bond  in  the  case  is  the  real  and  only  ap- 
peal process  which  in  this  case,  at  least,  brings  the  case  to  this  court. 
The  decree  below  was  in  favor  of  some  20  odd  libelants  by  names,  for 
various  sums.  The  appeal  bond  is  in  favor  of  Daniel  Kelly  and  in- 
tervening libelants,  without  naming  any  one.  The  rule  is  well  settled 
that  such  appeal  process  is  defective.  It  must  name  all  the  persons 
which  the  .appeal  is  intended  to  bring  before  the  court ';  otherwise 
there  can  be  no  decree  for  or  against  them.  See  Smith  v.  Clark,  12 
How.  21;  Detieale  v.  Stump  8  Pet.  526;  Holliday  v.  Batton,  4  How. 
645. 

Suggestion  has  been  made  that  the  court  can  grant  leave  for  ap- 
pellant to  amend,  but  I  do  not  know  of  any  authority  for  the  court  to 
make  such  order  where  the  effect  would  be  to  bring  new  parties  be- 
fore the  court.  There  is  no  sufficient  bond  in  this  case  to  bring  the 
parties  here  for  the  court  to  act  upon  them  for  any  purpose. 
The  appeal  will  be  dismissed. 


The  (Jity  of  Baton  Rouge.' 

( (Xreuit  Court,  E.  D.  Louisiana.    December,  1883.) 

JUBIBDICTION — ADMntALTY. 

An  unexecuted  contract  of  affreightment  gives  no  lien  in  admiralty. 
The  Paeifie,  1  Blatchf .  569,  distinguished 

Admiralty  Appeal. 

Henry  C.  Miller  and  Walter  S,  Finney,  for  libelant. 

Charles  B.  Singleton  and  Richard  H.  Browne,  for  claimants. 
•  Pardee,  J.  Libel  in  rem  to  recover  damages  for  the  breach  of  a 
contract  made  between  libelant  and  the  master  of  the  steam-boat 
City  of  Baton  Rouge,  to  convey  certain  molasses  from  libelant's 
plantation,  in  the  parish  of  Iberville,  to  St.  Louis,  "it  being  agreed  that 
said  mojasses  would  be  taken  on  board  for  conveyance  to  St.  Louis 
on  or  about  January  25, 1883,  the  said  steam-boat  being  on  her  down 

1  Reported  by  Joseph  P.  Hornor,  Esq. ,  of  the  New  Orleans  bar. 
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Jrip  from  St.  Louis  when  said  contract  was  made,  and  it  being  in- 
tended by  said  contract  that  said  molasses  would  be  taken  on  board 
said  steam-boat  on  her  return  and  up  trip  to  St.  Louis."  The  breach 
alleged  is  "but  neither  on  said  appointed  day  nor  at  any  time  did 
the  said  master  call  for,  take  on  board,  or  convey  said  molasses  as 
he  had  agreed  to,  but  in  all  respects  he  failed  to  keep  and  carry  into 
effect  said  contract."  The  case  has  been  beard  on  an  exception  to 
the  jurisdiction,  and  the  question  is  whether  an  unexecuted  contract 
of  affreightment  gives  a  lien.  This  question  is  well  settled  in  the 
negative.  The  Freeman  v.  Buckingham,  18  How.  188;  Vandewaterv. 
Mills,  19  How.  82;  and  see  The  Lady  Franklin,  8  Wall.  329;  The 
Keokuk,  9  Wall.  617 ;  The  Prince  Leopold,  9  Fed.  Rbp.  383. 

The  learned  proctor  who  brings  the  libel  in  this  case  relies  entirely, 
to  maintain  the  jurisdiction,  on  The  Pacific,  1  Blatohf.  569.  In  re- 
gard to  that  case,  it  should  be  noticed  that  the  maritime  contract  for 
passage  had  been  so  far  entered  upon  that  the  passage  money  had 
been  paid,  and  one  demand  of  the  libel  was  for  the  return  of  the 
money.  It  is  very  probable  that  in  just  such  a  case  jurisdiction 
would  be  maintained  now.  In  our  case  no  freight  has  been  paid,  no 
goods  delivered,  nor  the  maritime  contract  in  any  sense  entered  upon 
by  the  ship.  The  whole  case  is  that  the  master  contracted  for  the 
ship  that  on  the  return  trip  the  molasses  should  be  shipped.  There 
is  no  case  that  I  am  aware  of  that  gives  a  maritime  lien  for  entire 
breach  of  such  a  contract. 

The  exception  will  be  maintained,  and  the  libel  dismissed,  with 
costs  in  both  courts. 
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Thb  Iuoobnb  M.  Tbbbt. 
{Ditlriet  Court,  D.  New  Jeriejf.    Febmaiy  2, 1884) 

1.  AsMnuxrr; — Mabitime  Likn— Captain  of  Vessbl. 

The  rale  of  law  that  the  captain  of  a  vessel  has  no  lien  upon  it  for  his  wages 
is  not  applicable  to  a  person  who,  though  calling  himself  captain,  neither  con- 
tracts  directly  with  the  owners,  nor  has  char/^e  of  freights  and  moneys,  but  is, 
except  in  name,  an  ordinary  seaman. 

2.  Bame— Plbadisob— Ajouwuents. 

It  is  in  the  discretion  of  a  court  of  admiralty  to  allow  amendments  in  the 
pleadings  even  with  respect  to  matters  of  substance,  by  a  party  who  shows 
merits. 

In  Admiralty.     Libel  in  rem. 

Bedle,  Mitirheid  <t  MeOee,  for  libelants. 

E.  A.  Ransom,  for  respondent. 

Neeon,  J.  In  the  above  libel  the  libelant,  'with  some  self'Compla- 
cency,  describes  himself  as  master  of  the  sloop  Imogene  M.  Terry. 
Bat  courts  of  admiralty  deal  with  things,  and  not  with  words.  If  the 
proofs  show  that  he  is  in  fact  an  ordinary  seaman,  under  the  con- 
trol of  the  master,  his  calling  himself  the  captain  ought  not  to  hinder 
him  from  invoking  the  seaman's  remedy  for  the  collection  of  his  wages. 
It  is  well  settled  in  the  admiralty  that  the  captain  has  no  libel  in  rem 
upon  the  vessel  for  his  wages.  The  Orleans  v.  Phoebus,  11  Pet.  175. 
Two  reasons  are  ordinarily  assigned  for  this  :  (1)  Because  the  freights 
of  the  ship  pass  through  his  hands,  on  which  he  has  a  lien  for  pay- 
ment ;  (2)  because  his  contract  for  hire  is  with  the  owners,  and  he  is 
supposed  to  bargain  with  reference  to  their  personal  responsibility, 
and  not  with  an  intention  to  look  elsewhere  for  satisfaction.  The 
Grand  Turk,  1  Paine,  73.  The  evidence  shows  that  both  these  rea- 
sons failed  in  the  present  case.  Cessante  rations  legis,  cessat  ipsa  lex. 
The  libelant  was  not  hired  by  the  owners,  but  by  the  master  of  the 
Frank  C.  Barker.  He  earned  no  freights,  and  no  money  passed  through 
his  hands  from  the  earnings  of  the  vessel.  When  the  crew  of  the 
Barker  was  made  up  by  Capt.  Eaynor,  he  was  employed  with  other 
fishermen,  and  at  the  same  rate  of  compenBation,  to-wit,  $25  per 
month,  and  three  cents  for  every  thousand  fish  caught.  To  carry  on 
the  fishing  operations,  some  of  the  men  were  placed  on  board  the  Bar- 
ker to  aid  in  taking  the  fish,  and  others  on  two  tenders,  by  which  the 
fish  were  transported  from  the  vessel  to  the  respondent's  manufactory 
on  the  shore.  The  libelant  had  charge  of  the  tender  Imogene  M.  Terry, 
but  was  as  much  subject  to  the  orders  and  the  control  of  Capt.  Eay- 
nor as  if  he  had  remained  on  board  the  Barker.  The  same  attempt 
was  made  to  charge  him  with  the  cost  of  his  grub,  over  three  dollars 
per  week,  that  was  sought  to  be  imposed  on  the  other  men.  There 
was  also  a  refusal  to  pay  anything  to  him  on  account  of  the  bonus 
for  fish  caught,  although  the  fact  that  Capt.  Eaynor  went  with  a  num< 
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ber  of  the  crew  to  tbe  owners  on  Jaly  Ist  to  receive  payment  on  ac- 
count of  the  dues  for  fish  then  taken,  and  the  additional  fact  that  he 
snggested  that  the  number  should  be  estimated,  for  oonyenience,  at 
500,000,  show  quite  clearly  that  he  did  not  understand  when  the  men 
were  hired  that  they  would  be  expected  to  wait  until  the  end  of  the 
season  before  any  payment  on  account  should  be  made. 

The  proctor  of  the  libelant,  at  the  hearing,  asked  leave  to  amend 
the  libel,  in  order  to  have  the  allegations  harmonize  with  the  proofs. 
In  admiralty  practice  there  is  not  much  limit  to  the  discretion  of  the 
court  in  this  respect.  In  section  483  of  Benedict's  American  Admi- 
ralty, it  is  said  that  "on  proper  cause  shown  omissions  and  deficien- 
cies in  pleadings  may  be  supplied,  and  errors  and  mistakes  in  prac- 
tice, in  matters  of  substance  as  well  as  in  form,  may  be  corrected  at 
any  stage  of  the  proceedings,  for  the  furtherance  of  justice.  Where 
merits  clearly  appear  on  the  records,  it  is  the  settled  practice  in  ad- 
miralty not  to  dismiss  the  libel,  but  to  allow  the  party  to  assert  his 
rights  in  a  new  allegation.  The  whole  subject  rests  entirely  with  the 
discretion  of  the  court,  as  well  in  relation  to  the  relief  to  be  granted 
as  to  the  terms  on  which  it  shall  be  granted.  Amendments  may  be 
made  on  application  to  the  court  at  any  time,  as  well  after  as  before 
decree,  and  at  any  time  before  the  final  decree  new  counts  or  arti- 
cles may  be  added,  and  new  and  supplemental  allegations  may  be 
filed." 

The  libel  may  be  amended  as  proposed,  and  a  decree  entered  in 
favor  of  the  libelant.  If  necessary,  a  reference  will  be  ordered  to  as- 
certain the  amount  of  monthly  wages  and  bonus  due  to  the  libelant 
to  the  date  of  the  order  given  by  the  captain  upon  the  owners  for  the 
payment  of  the  sum  due. 
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PoLLOK  and  others  v.  Louchheim  and  others. 

iCirouU  Court,  S.  D.  llUnoU.    November  21,  1883.) 

JuBiSDtCTiON  OF  Circuit  Court— Right  of  Rbmoval— Separate  Coktrotehst. 
One  of  several  attaching  creditors  .loined  the  others  as  defendants  in  a  suit 
to  set  aside  certain  judgments  obtained  against  the  debtor  bj  confession.  Udd, 
that  they  were  necessary  parties  to  the  oontroversy  between  the  plaintiff  and 
his  debtor ;  and  that,  ns  they  were  citizens  of  the  same  state  with  the  debtor, 
the  cause  could  not  be  removed  to  the  United  States  court. 

In  Equity. 

Flower,  Rtmy  a  (jregory,  tor  complainants. 

Mr.  Shehan  and  L.  SchistUr,  for  defendants. 

Dbommond,  J.  On  the  twenty-seventh  day  of  September  last  Louch- 
heim was  a  merchant,  engaged  in  business  in  Galena,  in  this  dtate, 
and  about  that  time  three  several  judgments  were  rendered  by  con- 
fession in  the  circuit  court  of  Jo  Daviess  county  against  him,  in  favor 
of  different  parties,  amounting  altogether  to  a  little  more  than  $15,- 
OOO,  upon  which  executions  issued  and  were  levied  by  the  sheriff 
upon  a  stock  of  goods  in  his  possession.  Shortly  after  this  had  taken 
place  various  creditors  of  Louchheim,  including  these  plaintiffs,  sued 
oat  attachments  from  the  same  court,  which  were  also  levied  upon 
the  same  property  by  the  sheriff,  and  thereupon  the  plaintiffs  filed  a 
bill  in  the  same  court  against  Louchheim,  the  sheriff,  and  the  various 
creditors  who  had  sued  out  the  attachments.  The  bill  alleged  an  in- 
debtedness to  them  on  the  part  of  Louphheim,  for  which  their  attach- 
ment had  issued,  and  declared  that  the  judgments  confessed  by 
Louchheim  were  in  whole  or  in  part  fraudulent  as  against  the  plain- 
tiffs, and  asked  that  a  receiver  should  be  appointed  and  the  property 
sold,  and  the  proceeds  distributed  in  accordance  with  the  equities  of 
the  parties.  The  plaintiffs  in  the  bill  were  and  are  citizend  of  Wis- 
consin, the  defendants  are  all  citizens  of  Illinois  except  two,  who  are 
alleged  to  be  citizens  of  ^ New  York.  The  bill  was  filed  on  the  six- 
teenth of  October,  and  an  injunction  issued  in  ooaformity  with  a 
prayer  to  that  effect  contained  in  the  bill.  On  the  twenty-fifth  of 
October  last  the  plaintiffs  made  application,  under  the  act  of  1875, 
for  the  removal  of  the  case  from  the  circuit  court  of  Jo  Daviess  county 
to  this  court,  which  application,  it  is  admitted,  was  refused  by  the 
court,  and  the  plaintiffs  now  ask  leave  of  this  court  to  file  a  transcript 
and  docket  the  case,  on  the  ground  that  it  was  properly  removable 
from  the  state  court. 

The  principal  objection  made  to  this  application  is  that  the  at- 
taching creditors,  who  have  been  made  defendants,  are  only  nominal 
defendants,  but  are  really  plaintiffs,  when  they  come  to  be  arranged 
according  to  the  principle  laid  down  by  the  supreme  court  in  The  Re- 
moval Cases,  100  U.  S.  457,  on  opposite  sides  of  what  is  the  real  con- 
troversy in  this  case,  without  regard  to  the  position  they  occupy  in 
v.l9,no.7— 30 
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the  pleading  as  plaintiffs  or  defendants;  and  it  is  insisted  that  when 
so  arranged  the  interests  of  the  attaching  creditors  and  of  the  plain- 
tiffs in  this  bill  are  identical,  and  that,  as  some  of  them  are  citizens 
of  the  same  state  as  the  plaintiffs  in  the  suits,  npon  which  judgments 
bj  confession  were  entered,  but  who  are  defendants  to  this  bill,  con- 
sequently this  court  has  no  jurisdiction  of-  the  case.  It  is  manifest, 
if  this  court  takes  jurisdiction  of  the  suit,  all  the  attachment  suits 
brought  bj  the  various  parties  against  Louchbeim  must  necessarily 
come  into  this  court  for  adjudication  if  the  purpose  of  the  bill  is  to 
be  accomplished.  The  bill  is  not  filed  simply  to  remove  the  obsta- 
cles in  the  way  of  the  prosecution  of  the  attachment  suits  and  the 
collection  of  judgments,  which  may  be  obtained  therein,  caused  by 
the  other  judgments  heretofore  mentioned,  rendered  upon  confession, 
but  to  take  possession  and  dispose  of  all  the  property  covered  by  the 
varidus  executions  and  attachments  already  referred  to.  It  is  impor- 
tant, therefore,  to  ascertain  whether  this  position  of  the  defendants  is 
well  taken.  The  only  allegation  in  the  pleadings  bearing  upon  this 
part  of  the  case,  and  which  is  contained  in  the  bill,  is  "that  as  to 
whether  the  respective  sums  for  which  said  attachments  issued  are 
actually  owing  by  the  said  Abram  J.  Louchheim  to  the  above-men- 
tioned firms,  or<  as  to  whether  the  same,  or  any  part  thereof  is  now 
past  due,  your  orators  have  no  information,  and  make  them  defend- 
ants hereto  for  the  purpose  of  determining  such  facts  and  of  ascer- 
taining whether  or  not  they  have  liens  prior  to  or  equal  with  the  lien 
of  the  attachment  issued  in  favor  of  your  orator,  and  for  the  purpose 
of  determining  and  settling  in  this  suit  their  respective  rights  and 
interests;"  and  in  the  prayer  for  relief,  the  bill  requests  "that  the 
attachment  creditors  hereinbefore  named,  and  each  of  them,  be  re- 
quired to  establish  and  show  what,  if  anything,  is  due  to  them  upon 
their  claims  against  the  said  Abram  J.  Louchheim,  and /the  na- 
ture and  extent  of  their  respective  liens,  if  any  they  have."  It  is 
manifest,  therefore,  that  in  order  to  accomplish  the  object  of  the  bill 
it  was  indispensable  that  the  attachment  creditors  should  be  made 
parties;  and  the  real  question  is  whether,  as  the  record  now  stands, 
they  are  really  plaintiffs  or  defendants.  It  may  be  assumed  from  the 
allegations  of  the  bill,  if  the  judgments  entered  by  confession  are  held 
to  be  valid,  there  will  be  little  or  nothing  left  for  the  attaching  cred- 
itors, including  the  plaintiffs  to  this  bill.  It  is  not  stated  that  the 
bill  is  filed  as  well  for  the  benefit  of  the  plaintiffs  named  therein  as 
of  the  other  attaching  creditors,  nor  is  it  stated  that  any  application 
was  made  to  the  latter  to  join  these  plaintiffs  in  the  prosecution  of 
the  present  bill;  and  so  far  us  it  now  appears,  if  the  plaintiffs  shall 
prove  the  allegations  of  their  bill  and  get  rid  in  whole  or  in  part  of 
the  judgments  entered  by  confession,  the  result  would  operate  for  the 
benefit  of  the  attaching  creditors  as  well  as  of  the  plaintiffs  to  the 
bill,  unless  some  special  equity  should  be  obtained  by  the  plaintiffs, 
from  the  fact  that  they  alone  of  the  creditors  have  proceeded  in  chan- 
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eery  for  the  purpose  of  removing  the  claims  made  under  the  judg- 
ments rendered  by  confession.  It  will  be  observed  that  the  bill  does 
not  really  make  any  controversy  between  these  plaintiffs  and  the  at- 
taching creditors.  It  does  not  deny  that  the  debts  on  which  the  at- 
tachments were  issued  were  bona  fide  and  properly  enforceable  at  law> 
The  bill  simply  alleges  that  the  plaintiffs  had  no  information  as  to 
vhether  the  debts  are  owing  or  past  due,  and  states  that  they  ar& 
made  parties  for  the  purpose  of  ascertaining  these  facts ;  neither  does 
it  allege  any  priority  of  lien  on  the  part  of  the  plaintiffs  over  the  at- 
taching creditors,  but  says  one  of  the  objects  of  making  them  par- 
ties is  to  ascertain  whether  their  liens  are  prior  or  equal  to  that  of 
the  plaintiffs.  I  think  the  case  would  have  appeared  much  stronger 
in  favor  of  the  jurisdiction  of  this  court  if  it  had  been  stated  that  ap- 
plication had  been  made  to  these  attaching  creditors  and  they  had 
declined  to  take  part  in  these  equitable  proceedings  instituted  by  the 
plaintiffs.  It  may  be  that  they  will  insist,  as  for  aught  that  I  can 
see  they  may  have  the  right  to  do,  that  they  shall  be  made  parties  with 
the  plaintiffs  in  the  prosecution  of  this  bill  in  equity,  sharing  with 
them  in  the  labor  and  expense  of  the  litigation.  They  would  then- 
be  co-plaintiffs,  and  some  of  them  would  be  citizens  of  Illinois,  and 
therefore,  citizens  of  the  same  state  as  some  of  the  defendants. 

As  has  been  already  stated,  the  allegations  of  the  bill  seem  to  re- 
quire the  settlement  of  any  controversies  which  may  exist  between 
the  attaching  creditors  and  Louchheim.  It  desires  the  court  to  de- 
termine the  amount  of  the  debts,  whether  due,  and  the  nature  of  the 
hen  against  the  property.  The  substantial  result  of  this  is  to  decide 
all  controversies  between  the  attaching  creditors  and  the  principal 
debtor.  There  are  here,  therefore,  nine  suits  at  law  between  plain- 
tiffs, all  of  whom,  except  the  plaintiffs  in  this  bill,  are  citizens  of  Illi- 
nois, against  a  defendant  who  is  also  a  citizen  of  Illinois.  The  plain- 
tiffs in  this  bill  allege  that  they  do  not  know  what  are  the  facts  as  to 
these  claims;  but  the  parties  to  those  attachment  suits  do  know,  and 
have  the  right  to  insist,  that  they  should  be  ascertained,  if  contro- 
verted, by  a  jury,  because  they  are  suits  at  law ;  and  can  the  plain- 
tiffs in  this  case  deprive  them  of  that  right  by  filing  this  bill?  As 
the  case  now  stands,  therefore,  I  cannot  say  that  it  clearly  appears 
that  the  right  of  removal  exists,  but  as  the  litigation  has  only  just 
commenced,  and  this  cause  is  not  ready  for  trial,  it  may  be  that  be- 
fore the  plaintiffs  shall  have  lost  the  right  to  remove  the  case  its 
ttatut  may  change  so  as  to  present  the  question  in  a  different  phase. 

On  the  record  now  there  seems  to  be  no  substantial  controversy 
between  the  plaintiffs  and  the  attaching  creditors,  and  for  aught  that- 
appears  the  latter  may  have  been  made  parties  simply  for  the  pur*^ 
pose  of  giving  jurisdiction  to  this  court,  as  it  seems  clear  that  if  the  - 
plaintiffs  shall  obtain  a  decree  upon  their  bill  it  will  inure  as  well  to 
the  benefit  of  the  attaching  creditors  as  to  the  plaintiffs. 

It  should  be  stated  that  the  frame  of  the  bill  and  the  question  of 
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removal  are  to  be  applied  to  the  £rst  clause  of  the  second  section  of 
the  act  of  1875,  and  not  to  the  second  clause,  where  there  is  a  oou- 
troversy  existing  between  some  of  the  parties,  citizens  of  different 
states,  which  can  be  fully  determined,  as  between  them,  irrespective  of 
other  parties  and  other  controversies  in  the  case. 


Flagleb  Engbaving  Maohike  Co.  V.  Flaglee  and  others.     (Two 

Cases.) 

{Cireuit  Court,  D.  MaaachusMs.    Februarj'  21,  1884. 

•  1.  Joint  Stock  CoitPANT— Fbaud  op  DmECTons— Uv  whom  Suit  to  be  BitOTTonT. 
Where  the  organizers  of  a  joint  stock  company  put  in  as  a  part  of  the  capi- 
tal stock  certain  patent  rights,  and  by  fraudulent  pulling  induced  others  to  pur- 
cliHse  the  stock  at  factitious  rales,  luld,  that  whether  tlie  purchasers  could  set 
aside  the  sales  or  not,  they  were  not  entitled  to  gain  control  of  the  eompany 
and  pursue  their  remedy  against  the  fraudulent  directors  in  the  corporate  name. 

2.  Master's  Finuiko  Affiumed. 

In  Equity. 

Ball,  Storey  dt  Tower,  for  complainant. 

N.  B.  Bryaut  and  J.  M.  Baker,  for  defendants. 

LowEiiii,  J.  These  suits  in  equity  come  up  upon  the  report  of  Mr. 
Merwin,  as  special  master.  Both  are  brought  by  the  Flagler  En- 
graving Machine  Company,  a  corporation  established  under  the  laws 
of  Connecticut,  but  having  its  business  in  Boston,  against  the  same 
defendants.  In  the  second,  and  more  important,  case,  the  company 
complain  that  the  defendants,  Flagler,  Bartlett,  and  Chaffee,  in  Jan- 
uary, 1880,  conspired  together  to  form,  and  did  form,  the  plaintiff 
corporation,  with  a  capital  of  $300,000,  divided  into  8,000  shares 
of  the  par  value  of  $100  each,  and  put  into  the  company  as  its  cap- 
ital stock  certain  rights  and  interests  under  letters  patent  of  the 
United  States,  numbered  174,715,  and  191,821,  of  inconsiderable 
value,  very  much  less  than  $300,000;  that  of  the  3,000  shares, 
Flagler  received  1,425,  and  each  of  the  other  defendants  663;  that 
the  defendants  were  duly  elected  directors  of  the  company,  and  that 
Flagler  was  elected  president,  Bartlett  secretary,  and  Chaffee  treas- 
urer;  that  afterwards  the  defendants  voted  to  authorize  Flagler,  as 
president,  to  convey  to  A.  S.  Sullivan,  of  New  York,  as  trustee  for  a 
corporation  called  the  New  York  &  London  Metal,  Wood  &  Stone 
Working  Company,  all  the  patent  rights  and  interests  of  the  com- 
plainants, and  that  they  were  conveyed  accordingly,  so  that  the  com- 
plainants cannot  tender  the  respondents  a  reconveyance  of  those 
rights  and  interests;  that  the  complainants  are  not  bound  by  the 
fraudulent  acts  of  the  defendants,  and  are  unwilling  to  accept  the 
patent  rights  in  payment  for  tlie  shares  of  capital  stock  issued  to  the 
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defendants,  and  demand  the  par  valae  of  the  shares  in  money,  less 
the  value,  if  any,  of  the  patent  rights. 

The  case  has  been  argued  upon  several  issues  besides  that  raised 
by  the  bUl,  which  is  that  the  defendants  are  bound  to  pay  the  par 
value  of  ftieir  shares  in  money.  The  facts,  as  found  by  the  master, 
are  that  Flagler  owned  an  exclusive  license  for  the  United  States  to 
use  the  inventions  of  one  Atchison,  described  in  the  patents  referred 
to,  for  working  on  metals.  He  likewise  owned  foreign  patents  for 
the  same  inventions  in  Great  Britain,  Canada,  France,  Germany, 
Italy,  and  Belgium,  and  the  right  to  obtain  patents  in  all  other  for- 
eign countries.  One  Benyon,  of  Boston,  and  a  corporation  in  Chi- 
cago, owned,  respectively,  the  exclusive  rights  for  the  United  States 
to  nse  the  invention  in  working  wood  and  stone.  The  value  of  the  right 
for  wood  working  is  estimated,  by  the  person  best  informed  upon  the 
subject,  at  about  $20,000;  the  right  to  work  upon  metals  and  upon 
stone  are  of  some  value,  but  the  master  cannot  estimate  the  former, 
and  the  evidence  gives  none  of  the  letter ;  but  they  are,  probably,  to- 
gether, of  less  value  than  $20,000.  In  January,  1880,  Flagler  gave 
the  other  defendants  to  understand  that  the  machine  would  do  much 
more  important  and  complicated  work  than  it  could  really  perform. 
He  showed  them  a  watch  which  he  said  was  engraved  by  the  ma- 
chine, but  which  was,  in  truth,  made  by  hand.  The  machine  would 
only  do  frost  work,  or  "matting,"  which  was,  comparatively  speaking, 
of  little  value  to  the  trade.  One  firm  had  paid  a  royalty  of  about 
$275  a  year  to  the  inventor,  Atchison,  for  three  years,  for  the  use  of 
one  machine,  but  the  fashion  had  changed,  and  they  had  not  renewed 
their  contract  after  1878.  The  master  finds  that  the  defendants 
Bartlett  and  Chaffee  were  deceived  by  .Flagler,  and  honestly  believed  . 
that  the  patent  right  might  be  made  to  earn  a  fair  income  on  $300,- 
000.  The  three  defendants  organized  a  corporation  under  the  laws 
of  Connecticut,  and  put  the  patent  rights  in  as  the  capital.  They 
gave  250  shares  to  the  company  itself,  as  "treasury  stock,"  and  kept 
the  remainder,  as  alleged  in  the  bill.  The  master  finds  that  the  law 
of  Connecticut,  at  that  time,  permitted  property  to  be  used  as  the 
capital  of  a  corporation.  The  defendants,  acting  for  the  company, 
employed  a  broker  to  sell  the  treasury  stock,  and  published  advertise- 
ments in  which  the  value  of  the  patent  was  set  forth  in  the  most 
glowing  terms;  and  some  positively  false  and  fraudulent  statements 
weremadeintheseadvertisements,  with  the  assent  of  all  thedefeudants. 
By  these  means  a  great  demand  for  the  shares  was  created,  and  they 
were  all  sold  in  a  few  days.  It  is  plain,  I  think,  and  I  do  not  under- 
stand it  to  be  questioned,  that  every  person  concerned  understood 
that  the  patent  was  the  capital,  and  that  the  nominal  value  of  $300,- 
000  was  merely  arbitrary.  Indeed,  the  advertisements  represent  it 
as  much  too  small  a  valuation.  No  one  say£  that  he  understood 
S.300,000  had  been  paid  for  the  property.  The  sales  were  made  upon 
the  representations  of  what  the  machine  would  accomplish,  and  of 
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the  demand  for  machines  by  jewelers  and  others;  and  the  prices  at 
which  the  shares  were  taken  varied  from  f  100  to  $300,  and  even 
more,  in  which  the  nominal  capital  of  the  company  was  simply  the 
point  of  departure.  The  money  received  for  these  250  shares  was 
put  into  the  treasury  of  the  company.  The  defendants,  as  directors 
of  the  company,  passed  a  vote  in  February,  while  the  sales  of  treas- 
ury stock  were  going  on,  to  sell  300  shares  more,  and  pay  the  pro- 
ceeds to  Flagler  for  his  rights  in  foreign  countries,  .  About  196  shares 
were  sold,  and  from  this  source  the  defendants  received  the  only 
money  which  came  to  them  at  any  time.  These  shares  were  con- 
tributed by  the  defendants,  and  the  proceeds  were  divided  among 
them  in  proportion  to  their  several  holdings  of  shares.  The  money 
passed  through  the  hands  of  the  treasurer  of.  the  company.  The  de- 
fendants gave  the  shares  to  the  company  and  took  back  the  proceeds 
at  the  same  time,  but  left  with  the  company,  or  subject  to  its  order, 
the  patents  and  patent  rights  for  foreign  countries.  The  occasion 
for  passing  a  vote  to  authorize  the  sales  of  shares  appears  to  have 
been  that  there  was  some  agreement  not  to  sell  shares  without  the 
consent  of  the  company.  The  defendants  then  gave  the  compaihy 
the  foreign  interests  in  exchange  for  a  permission  to  sell  some  of  their 
own  shares. 

From  this  statement  of  facts  it  appears  that  certain  persons  were 
probably  induced  to  buy  stock  by  false  and  fraudulent  representa- 
tions; and  for  this  wrong  I  do  not  doubt  that  there  is  a  remedy.  But 
I  cannot  see  how  the  company  itself  can  work  out  the  remedy.  There 
was  no  contract  that  the  defendants  should  pay  for  their  shares  in 
money,  and  no  such  contract  can  be  set  up  by  estoppel,  because  no 
one  ever  supposed  that  they  had  made  any  such;  nor  is  it  true,  uor 
did  any  one  suppose,  that  they  warranted  the  property  to  be  worth  its 
nominal  estimated  value.  The  actual  fraud  was  not  in  fixing  the 
capital  stock  at  a  certain  sum,  but  in  puffing  the  property  afterwards ; 
and  the  persons  who  suffered  were  those  who  were  induced  to  buy 
shares  in  the  market.  The  shares  were  not  subscribed  for  at  par, 
but  bought.  The  purchasers,  some  or  all  of  them,  may  have  a  right 
to  set  aside  the  sales,  and  to  recover  their  money  of  the  company  or 
the  defendants,  or  both,  but  they  are  necessary  parties  to  the  suit  or 
suits,  and  they  cannot,  by  obtaining  control  of  the  company,  set  up 
an  artificial  case  and  recover  through  the  company  what  is  really 
their  own  loss,  from  which  the  company  itself  was  enriched.  This 
is  the  view  which  the  master  takes  of  the  case,  and  I  concur  in  it. 

In  the  other  suit,  the  company  assuming  that  it  was  legally  organ- 
ized and  is  to  continue  its  corporate  existence,  asks  an  account  from 
the  defendants,  its  former  officers,  of  the  money  paid  into  the  treas- 
ury for  the  250  shares  of  "treasury  stock."  The  master  finds  that 
this  sum  was  $32,130.  The  plaintiffs  insist  that  it  was  a  larger 
Bum ;  but  I  cannot  find  that  the  master  has  made  a  mistake  in  this 
respect.     When  the  present  managers  obtained  control  of  the  corn- 


Digitized  by 


Google 


HAZARD   V.  DUBAMT.  471 

panj,  the  money  turned  over  to  tbem  was  between  $5,000  and 
^6,000.  The  remainder  had  been  paid  out.  The  principal  items  of 
payment  are  connected  with  the  New  York  company.  The  defendants, 
encouraged  by  their  extraordinary  sucoess  in  selling  shares  in  Boston, 
determined  to  set  up  a  company  in  New  York,  and,  in  addition  to  the 
patent  rights  which  they  already  owned,  to  procure  a  transfer  to  the 
New  York  compEmy  of  the  right  to  use  the  patented  invention  in 
vorking  wood  and  stone,  which  were  owned  by  other  persons'.  The 
several  parties  were  to  take  the  stock  in  the  New  York  company  in 
certain  proportions.  A  company  was  organized  under  the  law  of 
CJonnecticut,  and  established  in  New  York,  and  rooms  were  fitted  up 
there  in  which  the  machine  was  exhibited  in  its  operation  upon  wood 
and  stone.  Few  buyers  of  stock  were  found,  and  the  enterprise  has 
not  proved  successful.  The  plaintiff  company  advanced  to  the  New 
York  company  the  money  necessary  to  fit  up  the  rooms  and  do  the 
other  things  supposed  to  be  necessary  for  the  successful  launching 
of  the  new  corporation.  The  master  finds  that  this  is  a  debt  against 
the  New  York  company,  and  that  the  loan  was  justifiable.  This  de- 
cision I  understand  to  rest  upon  the  assumption,  which  is  necessary 
in  this  case,  that  the  plaintiff  corporation  is  not  to  be  dissolved,  but 
has  an  existence  as  a  company  engaged  in  dealing  with  certain  pat- 
ent rights.  From  this  point  of  view,  the  master  considers  that  the 
company  had  reason  to  expect  a  return  and  repayment  of  the  money 
expended  in  aid  of  the  New  York  company.  I  affirm  this  finding, 
I  note  that  all,  or  nearly  all,  the  shareholders  appear  to.  have  known 
of  this  enterprise,  and  that  no  one  objected  to  it. 

I  disallow,  as  against  the  treasurer,  Mr.  Chaffee,  and  the  defend* 
ant  Flagler,  a  sum  negligently  paid  by  the  fonner  to  the  latter,  for 
machines  already  once  paid  for,  $750.  I  disallow  one-half  of -the 
charges  for  advertising,  because  a  considerable  part  of  the  sales  were 
for  the  benefit  of  the  defendants,  as  I  have  shown.  I  disallow  one- 
half  of  the  $500  paid  to  Mandell,  because  I  think  so  much  of  it  was 
paid  for  a  certificate  of  value/  which  was  exaggerated,  and  only  the 
other  half  for  work  done.  In  other  respects,  the  report  of  the  master 
is  confirmed. 


Hazabd,  Commissioner,  v.  Ddbant  and  others. 

Same  v.  Same. 

(OireiiU  Court,  D,  itasaachusetts.    February  15, 1884.) 

I.  EquiTT  PL^ADiifa — UeIiEvanct  of  Aybbmekts. 

A  gtockliolder  of  the  Credit  Mobilier  brought  suit  in  behalf  of  himself  and 
others  against  Thomas  C.  Durant  and  others,  trustees,  to  enforce  the  trust,  aud 
set  forth  in  his  bill  a  decree  formerly  rendered  in  a  different  court  declaring 
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certain  shares  nominally  held  by  Durant  to  be  in  fact  theproperty  of  the  stock- 
holders of  the  Credit  Mobilier  and  appointing  the  plaintifl  in  the  present  caso 
receiver  of  all  moneys  due  from  Durant  to  the  stockholders.  Held,  that  the 
averment  of  the  plaintiff's  appointment  as  receiver  was  relevant  as  tending  to 
show  the  disposition  to  be  made  in  the  final  decree  of  the  moneys  for  which 
tl'.e  defendants  may  bo  held  accountable. 

2.  SuRvivAi,  OF  LiABixmr  fob  Breach  of  Trust — Joinder  of  Deeendantb. 

The  personal  representatives  of  a  deceased  trustee  are  liable  to  the  extent  of 
their  assets  for  breaches  of  trust  committed  In  his  life-time ;  and  in  case  of  a 
joint  broach  of  trust  tlie  representatives  of  a  deceased  trustee  may  be  joined 
with  the  survivors  as  defendants. 

3.  Absence  of  Pauties  beyond  the  Jurisdiction  of  the  Court — When  Re- 

WBK  wn.i.  BE  Granted. 

When  effectual  relief  can  be  given  against  the  parties  actually  appearing,  the 
courts  of  the  United  States  will  not  dismiss  a  bill  because  of  the  absence  of 
other  parties  whose  appearance  would  be  required  if  they  were  within  the  ju- 
risdiction of  the  court. 

4.  Same— Joint  Breach  of  Trust. 

Such  relief  cat!  be  given  against  one  of  several  trustees  jointly  implicated'  in 
a  breach  of  trust,  since  their  liability  ii  several  as  well  as  Joint. 

5.  Powers  of  Keckiver  Limited  to  the  Jurisdiction  where  Appointed. 

A  receiver  appointed  in  one  jurisdiction  to  take  charge  of  a  fund  cannot  sue 
in  another  in  his  own  name,  though  expressly  authorized  by  the  decree  to  main- 
tain actions  in  his  own  name. 

In  Equity. 

Eliaa  Merwin,  for  compiainani. 

S.  Bartktt  and  R.  D.  Smith,  for  defendants. 

Before  Loweij.  and  Nelson,  JJ. 

NeiiSon,  J.  These  suits,  arising  out  of  the  same  transactions,  and 
between  the  same  parties,  may  conveniently  be  considered  together. 
In  the  first  case,  the  plaintiff  brings  his  bill  "as  he  is  commissioner 
under  the  decree  of  the  supreme  court  of  Bhode  Island,  in  a  suit  in 
equity  pending  in  said  court,  wherein  the  said  Rowland  Hazard  and 
others  are  complainants  and  Thomas  C.  Durant  and  others  are  de- 
fendants," and  "in  behalf  of  himself  and  all  others  who  were  stock- 
holders in  the  Credit  Mobiliei^  of  America,  on  the  fifteenth  day  of 
July,  1867." 

The  allegations  of  the  bill,  filed  December  7, 1882,  are  in  substance 
as  follows :  On  the  sixteenth  of  August,  1867,  a  contract  was  made 
between  the  Union  Pacific  Eailroad  Company  and  Oakes  Ames, 
whereby  Ames  undertook  to  build  and  equip  certain  portions  of  the 
railroad  and  telegraph  lines  of  the  company,  in  which  agreement  were 
set  forth  the  terms  upon  which  the  building  and  equipment  were  to 
be  undertaken,  the  extent  and  character  of  the  work  to  be  done,  and 
the  times  and  amounts  of  payment  to  be  made  by  the  company  for 
its  performance.  On  the  fifteenth  of  October,  1867,  an  agreement  in 
writing  was  made  between  Oakes  Ames,  party  of  the  first  part,  Thomas 
G.  Durant  and  six  other  persons,  named  as  trustees,  parties  of  the 
second  part,  and  the  Credit  Mobilier  of  America,  party  of  the  third 
part,  by  which  the  construction  contract  between  Ames  and  the  Union 
Pacific  Railroad  Company  was  assigned  to  the  trustees,  parties  of  the 
second  part,  upon  the  trusts  and  conditions  that  the  trustees  should 
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perfonn  all  the  terms  and  conditions  of  the  constraction  contract 
which  were  to  have  been  performed  by  Ames,  and  that  the  avails  and 
proceeds  of  the  contract,  after  certain  deductions  for  expenses,  should 
be  held  by  the  trustees  for  the  use  and  benefit  of  the  several  persons 
owning  and  holding  shares  in  the  capital  stock  of  the  Credit  Mobilier 
of  America,  and  for  the  nse  and  benefit  of  the  assignees  of  such 
holders  who  might  comply  with  the  provisions  of  the  agreement.  On 
the  third  of  July,  1868,  the  first  agreement  was  so  far  changed  and 
modified  by  a  new  agreement  executed  by  all  the  parties,  that  the 
trusts  in  favor  of  the  stockholders  and  the  assignees  of  stockholders 
were  transferred  to  and  vested  in  the  persons  specified  in  the  instru- 
ment, who  constituted  all  the  stockholders  of  the  Credit  Mobilier. 
The  plaintiff,  at  the  date  of  the  trust  agreement,  was  and  has  since 
continued  to  be,  a  stockholder  in  the  Credit  Mobilier,  and  has  com- 
plied with  all  the  provisions  of  the  agreement.  The  bill  also  sets 
forth  the  proceedings  and  decree  in  the  Rhode  Island  suit,  as  is  more 
fully  stalled  later  on.  The  bill  alleges  that  in  the  execution  of  the 
trusts  thus  created,  money  and  securities  to  a  large  amount  came  into 
the  hands  of  the  original  trustees,  or  their  successors,  a  portion  of 
which  has  been  divided  among  the  stockholders,  but  the  residue, 
alleged  to  amount  to  many  millions  of  dollars,  the  trustees  have  failed 
and  refused  to  account  for  and  distribute;  and,  also,  that  the  trustees 
have  been  guilty  of  willful  negligence  and  misconduct  in  the  manage- 
ment of  the  trusts.  The  prayer  of  the  bill  is  for  an  account  and  for 
other  relief. 

In  the  second  suit,  the  plainti£F  proceeds  alone  in  his  capacity  as 
commissioner  appointed  in  the  Rhode  Island  suit.  The  bill  sets 
forth  the  construction  contract  between  Oakes  Ames  and  the  Pacific 
Railroad  Company,  the  agreement  by  which  it  was  assigned  to  the 
trustees  for  the  benefit  of  the  Credit  Mobilier  stockholders,  the  later 
modifying  agreement,  the  acceptance  of  the  trusts  by  the  trustees, 
the  receipt  by  them  of  money  and'  securities  to  a  large  amount  for 
which  they  are  accountable  under  the  trust  agreement,  and  their  re- 
fusal to  account.  The  bill  further  stat«s  that  in  August,  1868,  Isaac 
P.  Hazard  and  others,  as  stockholders  in  the  Credit  Mobilier  and 
beneficiaries  under  the  trust  agreement,  brought  a  suit  in  equity 
against  the  trustees  and  others  in  the  supreme  court  of  the  state  of 
Rhode  Island;  that  process  was  issued  and  served  upon  Durant, 
Oliver  Ames,  John  Duff,  and  some  of  the  other  defendants,  who  were 
found  within  the  jurisdiction,  and  that  they  appeared  in  the  suit; 
and,  upon  the  decease  of  Ames  and  Duff,  their  executors  were  made 
parties,  and  duly  cited  to  appear;  that  on  the  twenty-second  of  the 
same  month  an  injunction  was  issued  in  the  suit  enjoining  Durant 
from  receiving  or  disposing  of  any  dividends  then  declared  or  which 
should  be  thereafter  declared,  on  5,658  shares  of  the  capital  stock  of 
the  Credit  Mobilier  standing  in  his  name;  and  that  on  the  same  day 
the  injunction  was  served  on  Durant,  Ames,  and  Duff,  and  the  other 
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trustees;  that  the  irustees,  in  violation  of  the  injanotion  and  con- 
spiring with  Durant  to  deprive  the  stockholders  of  the  benefit  of  the 
injunction  and  of  the  dividends  and  profits  on  the  shares,  in  Jann- 
ary,  1869,  and  again  in  February,  1870,  transferred  and  delivered  ta 
Durant  certain  shares  and  income  bonds  of  the  Union  Pacific  Bail- 
road  Company,  being  dividends  on  the  5,658  shares  of  Crddit  Mobi- 
lier  stock;  that  by  the  final  decree  entered  in  the  cause  December  2, 
1882,  against  Durant  alone,  it  was  adjudged  and  decreed,  in  accord- 
ance with  the  allegations  of  the  bill,  that  the  5,65S  shares  standing 
in  the  name  of  Durant,  as  nominal  owner,  in  fact  belonged  to  the 
stockholders  of  the  Credit  Mobilier,  and  should  inure  to  their  bene- 
fit ;  and  that  Durant  should,  within  30  days  from  that  date,  transfer 
and  deliver  the  shares  and  all  dividends  received  by  him  thereon  ta 
the  plaintiff  and  one  Henry  Martin,  or  either  of  them,  as  special 
commissioners,  for  the  benefit  of  the  Credit  Mobilier  stockholders  ^ 
and  that  the  commissioners  should  jointly  ai^d  severally  have  power 
to  take  measures  forthwith,  by  suit  in  their  own  name  or  otherwise^ 
to  enforce  the  transfer  and  delivery  of  the  shares  and  dividends ;  and 
that  Durani  was  accountable  for  and  should  pay  for  the  benefit  of 
the  complainants  in  the  suit,  and  the  other  beneficiaries  under  the 
trust  agreement,  the  sum  of  $16,071,659.97,  within  90  days  from 
the  date  of  the  decree.  The  bill  further  averred  that  Durant  had 
disposed  of  the  dividends  and  was  insolvent.  The  prayer  of  the  bill 
was  for  an  account  of  all  the  profits  received  by  the  trustees  under 
the  trust  agreement,  and  of  the  dividends  paid  over  to  Dnrant,  and 
for  such  orders  and  decrees  as  should  be  necessary  to  carry  into 
effect  the  Rhode  Island  decree.  The  defendants  in  each  case  are 
three  of  the  original  trustees,  the  executors  of  others  who  have  de- 
ceased, three  persons  substituted  in  the  place  of  deceased  trustees, 
and  t)ie  Credit  Mobilier  of  America,  alleged  to  be  a  corporation 
created  under  the  laws  of  the  state  of  Peimsylvania.  In  each  case 
the  plaintiff  prays  for  process  against  those  of  the  defendants  wha 
are  citizens  of  this  state,  and  that  those  residing  ont  of  the  state 
may  be  cited  to  appear.  Those  residing  out  of  the  state  were  not 
served  with  process,  and  did  not  appear.  The  execators  of  Oliver 
Ames,  an  original  trustee,  who  died  in  1877,  the  executors  of  John 
Duff,  who  died  in  1881,  appointed  in  March,  1868,  in  place  of  an 
original  trustee,  Frederick  L.  Ames  and  F.  Gordon  Dexter,  appointed 
in  place  of  deceased  trustees,  the  only  defendants  who  were  citizens- 
of  Massachusetts,  appeared  and  filed  demurrers,  upon  which  the 
cases  were  heard. 

An  objection  is  taken  in  the  first  suit  that  the  plaintiff's  bill  is 
brought  in  two  capacities — one  as  commissioner  under  the  Ehode 
Island  decree,  and  the  other  in  his  individual  capacity  in  behalf  of 
himself  aod  the  other  stockholders.  But  we  think  the  bill  is  suscep- 
tible of  a  different  construction.  That  the  plaintiff  can  sue  as  a  stock- 
holder in  behalf  of  all  cannot  admit  of  question.    By  the  decree  in 
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the  Bhode  Island  suit,  which  upon  its  face  seems  to  be  valid  as  be- 
tween Durant  and  the  other  stockholders,  it  has  been  finally  determined 
that  the  5,658  shares  standing  in  Durant's  name  as  nominal  owner, 
and  all  dividends  accruing  thereon,  in  fact  belong  to  the  other  stock- 
holders. It  was  therefore  proper  that  this  should  be  made  to  appear 
to  the  court,  so  that  in  the  distribution  of  the  avails  of  this  suit  the 
proportion  pertaining  to  the  shares  should  not  be  paid  over  to  Durant 
as  owner,  but  should  either  go  to  the  plaintiff,  as  commissioner  or  re- 
ceiver appointed  to  receive  them  by  a  court  of  competent  jurisdiction, 
or  in  some  other  form,  to  be  settled  in  the  final  decree,  should  inure 
for  the  benefit  of  the  stockholders.  Considered  in  this  view,  the  aver- 
ments of  the  bill  relative  to  the  plaintiff's  appointment  as  commis- 
sioner are  pertinent  and  material. 

Another  objection  is  that  the  executors  of  the  deceased  trustees  are 
not  accountable  for  breaches  of  the  trust  committed  by  their  testators 
in  their  life-time.  But  that  the  executors  are  liable  in  such  cases  to 
the  extent  of  the  assets  in  their  hands,  is  clear  upon  all  the  authori- 
ties.   In  Hill,  Trust.  520,  the  rule  is  stated  to  be  this: 

"The  executor  or  administrator  of  a  deceased  trustee  is  liable  to  the  extent 
of  ttie  assets  for  a  breacli  of  trust  committed  by  tlie  testator  or  intestate  inf 
his  life-time;  and  this  liability  may  be  enforced  by  suit.  And  when  there 
are  several  co-trustees,  who  have  been  all  implicated  in  a  breach  of  trust,  the 
representatives  of  those  dying  first  will  be  liable  to  the  same  extent  jointly 
with  the  surviving  trustees,  or  their  representatives  If  dead." 

In  3  Perry,  Trusts,  §  877,  the  rule  is  thus  expressed : 

"The  representatives  of  a  deceased  co-trustee  are  liable  to  the  extent  of  as- 
sets received  by  them,  for  a  breach  of  trust  committed  in  his  life-time,  and 
they  may  all  be  joined  that  their  relative  rights  may  be  ascertained  in  the 
suit." 

There  is  nothing  in  the  bill  to  show  that  the  securities  alleged  to 
have  come  into  the  hands  of  the  trustees  cannot  be  transferred  by 
the  defendants  before  the  court.  Whether  if  this  were  otherwise  it 
would  afford  an  excuse  to  the  defendants  for  not  accounting  for  the 
securities,  is  not  a  question  which  it  is  necessary  now  to  consider. 

Another  ground  of  demurrer  in  the  first  suit,  assigned  ore  tenua  at 
the  argument,  is  that  the  suit  cannot  be  maintained,  or  a  decree  of 
the  character  sought  be  made  against  the  defendants  who  have  ap- 
peared, until  all  the  other  existing  trustees  shall  also  have  appeared 
and  submitted  to  the  jurisdiction.  Section  787  of  the  Revised  Stat- 
utes— a  re-enactment  of  the  first  section  of  the  act  of  February  28, 
1839  (5  St.  321)— is  as  follows: 

"VThen  there  are  several  defendants  in  any  suit  at  law  or  in  equity,  and 
one  or  more  of  them  are  neither  inhabitants  of  nor  found  within  the  district 
in  which  the  suit  is  brought  and  do  not  voluntarily  appear,  the  court  may  en- 
tertain jurisdiction,  and  proceed  to  tlie  trial  and  adjudication  of  the  suit  be- 
twe^  the  parties  who  are  properly  before  it;  but  the  judgment  or  decree 
rendered  therein  shall  not  conclude  or  prejudice  otiier  parties  not  regularly 
served  with  process  nor  voluntarily  appearing  to  answer;  and  the  non-joinder 
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of  parties  who  are  not  inhabitants  of  nor  found  within  the  district,  as  afore- 
said, shall  not  constitute  matter  of  abatement  or  objection  to  the  suit." 

The  eSect  of  this  statute  and  of  the  forty-seventh  equity  rule,  made 
to  regulate  the  practice  of  the  court  under  it,  has  received  the  con- 
struction of  the  supreme  court.  The  rule  now  well  settled  by  the  de- 
cisions is  this :  When  there  are  parties  who  cannot  be  subjected  to 
the  jurisdiction  of  the  court,  whose  interest  in  the  subject-matter 
of  the  suit  and  in  the  relief  sought  are  so  bound  up  with  the  other 
parties  that  their  presence  is  an  absolute  necessity,  without  which  the 
court  cannot  proceed  and  make  au  effectual  decree,  the  suit  will  not 
be  maintained ;  but  when  an  effectual  decree  can  be  made  between 
the  parties  actually  before  the  court,  it  will  entertain  the  suit  and 
proceed  to  administer  such  relief  as  may  be  in  its  power,  although 
there  may  be  absent  parties,  whose  presence  the  court  would  require, 
if  within  its  jurisdiction.  Shields  \.  Barron,  17  How.  130;  Barney  v, 
Baltimore  City,  6  Wall.  280 ;  Kendig  v.  Dean,  97  U.  S.  423 ;  Goodman 
V.  Niblaek,  102  U.  S.  656;  Story,  Eq.  PI.  §§  78,  79. 

Taking  the  narrative  of  the  bill  to  be  true,  as  we  are  bound  to  do 
by  the  demurrer,  the  trustees,  acting  jointly,  have  received  many 
millions  of  dollars  in  money  and  securities,  the  property  of  the  stock- 
holders, which  they  still  retain,  and  refuse  to  account  for  under  the 
trust  agreement ;  and  they  have  also  been  jointly  guilty  of  gross  neg- 
ligence and  misconduct  in  the  management  of  the  trusts,  from  which 
the  stockholders  have  8u£Fered  loss.  Can  the  co-trustees  relieve 
themselves  from  all  liability  in  such  a  case  by  simply  taking  up  their 
residences  in  different  states  ?  We  think  not.  By  the  familiar  rules 
of  the  law,  the  liability  of  co>trustees,  who  have  joined  in  a  breach 
of  the  trust,  is  several  as  well  as  joint.  If  they  are  jointly  implicated 
in  the  breach,  they  may  be  properly  joined  by  the  cestui  que  trust  in  a 
suit  to  enforce  their  liability,  and  he  may  have  a  decree  against  them 
jointly;  but  be  may  take  out  execution  against  any  one  of  them  sep- 
arately, as  each  is  liable  for  the  whole  amount.  If  any  one  of  them 
is  compelled  to  pay  the  whole,  be  may  have  contribution  from  the 
others  who  are  implicated  with  him.  Undoubtedly  difficulties  may 
arise  in  adjusting  the  equities  between  the  co-trustees,  where  all  of 
them  are  not  before  the  court,  but  the  inconvenience  springs  from 
their  own  wrongful  acts,  and  should  be  suffered  by  them,  and  not  by 
the  cestui  que  trust.  Palmer  v.  Stevens,  100  Mass.  461;  Hill,  Trust. 
520;  2  Perry,  Trusts,  §  848. 

We  therefore  hold,  upon  the  case  stated  in  the  bill  in  the  first  suit, 
that  this  court  can  render  an  effectual  decree  against  the  defendants 
who  have  appeared,  and  has  jurisdiction  to  entertain  the  suit  against 
them  in  the  absence  of  the  other  trustees,  who  cannot  be  served  with 
process. 

In  the  second  suit,  the  plaintiff  sues  alone  in  his  capacity  as  com- 
missioner. He  does  not  now  ask  to  maintain  the  bill  for  any  other 
purpose  than  to  compel  the  trustees  to  account  for  the  dividends  on 
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the  5,658  shares  paid  to  Durant  after  the  service  of  the  injanction. 
His  position  is  that  the  dividends  were  charged  in  the  hands  of  the 
trustees  with  a  trust  in  favor  of  the  stockholders,  who  where  the 
equitable  owners  of  the  shares ;  and,  as  the  trustees  paid  them  to 
Dnrant,  with  notice  of  the  equitable  title,  and  with  the  purpose  of 
preventing  them  from  coming  to  the  stockholders,  they  should  be  held 
accountable  for  them  to  him  as  the  person  oflSoially  authorized  by  the 
Rhode  Island  court  to  collect  and  receive  them.  Whether,  ander 
such  circumstances,  a  suit  for  the  dividends  by  the  stockholders  could 
be  sustained  against  the  trustees,  it  is  not  necessary  to  inquire.  The 
plaintiff  has  no  interest  in  them  derived  by  assignment  from  the 
stockholders,  and  no  transfer  of  the  shares  has  ever  been  made  to 
him  by  Durant.  His  claim  rests  solely  upon  bis  appointment  as 
commissioner.  Although  called  a  commissioner  in  the  decree,  it  is 
evident  that  his  powers  and  duties  are  solely  those  of  a  receiver,  and 
he  must  be  treated  in  that  capacity  alone. 

It  was  decided  in  the  case  of  Booth  v.  Clark,  17  How.  322,  a  de- 
cision binding  in  this  court,  that  a  receiver  appointed  by  a  comi  of 
chancery,  being  a  mere  officer  and  servant  of  the  court  appointing 
him,  and  having  no  title  to  the  fund  by  assignment  or  conveyance, 
or  other  lien  or  interest  than  that  derived  from  his  appointment,  can- 
not, in  his  own  name,  maintain  a  suit  in  another  jurisdiction  to  re- 
cover the  fund,  even  when  expressly  authorized  by  the  decree  appoint- 
ing him  to  bring  suits  in  his  own  name.  This  of  itself  is  a  fatal  ob- 
jection to  the  second  suit,  and  makes  it  unnecessary  for  as  to  consider 
the  other  objections  which  have  been  made  to  the  bill. 

In  the  first  suit  the  demurrers  are  overruled,  and  in  the  second 
the  demurrers  are  sustained. 


Davis  v.  Duncax,  Receiver,  and  another.* 
ICireuit  Court,  S.  D.  Mittistippi.    1884.) 

1.  RECErVEB— LlABn-ITT  FOR  TonT8  OF  £.\inA>YES. 

A  receiver  is  not  persopally  liable  for  the  torts  of  his  employes;  It  is  only 
irhen  he  commits  the  wronj;  himself  that  he  is  personally  liable. 

2.  Same — Action — Prockeding  in  Hem. 

Proceedings  ngaiust  a  receiver  for  the  torts  of  his  employas,  is  in  the  na- 
ture of  a  proceeding  in  rem,  and  renders  the  property  held  by  him  aa  receiver 
liable  in  compensation  for  such  injuries. 

3.  Same — Railroad  Compant. 

A  railroad  company  is  not  liable  for  injuries  inflicted  by  a  receiver  or  his 
seh'ants  while  its  property  was  in  the  possession  of  a  receiver,  and  when  it  Wiis 
out  of  the  possession  of  tlie  property  and  had  no  control  over  It. 

4.  Sakb— DiacnAROB  of  Receiver— Disposition  op  Punds. 

After  entering  an  order  discharging  a  receiver,  and  directine  him  to  turn 
over  the  property  in  his  hands  to  tlie  defendant  corporation,  and  which  or- 

iReported  by  B.  B.  Boone,  Esq.,  oftbe  Mobile,  Alabama,  bar. 
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der  was  complied  with  by  the  receiver,  the  court  cannot,  after  the  adjourn- 
ment of  the  term  at  which  the  order  was  made  and  entered  of  record,  in  any 
■way  alter,  change,  modify,  or  expand  the  decree  discharging  the  receiver,  and 
ag»in  obtain  jariajiction  over  the  property  and  funds  wliich  it  had  by  to  de- 
cree ordered  the  receiver  to  turn  over  to  the  corporation. 

5.  Bamk— Prksident  op  Corpokation  Acting  as  Receiver. 

The  fact  that  the  receiver  was  also  the  president  of  the  corporation  can  make 
no  difference.  It  is  the  corporation  that  holds  the  property  and  not  the  presi- 
dent ;  he  is  only  the  otficial  agent  of  the  corporation. 

9.  Same — CiiAiUB  for  Pbrsonai.  Injuribb— Patment. 

If  the  decree  discharging  the  receiver,  and  under  which  the  property  was 
turned  over  to  the  railway  company,  had  provided  that  it  should  be  subject  to 
the  satisfaction  of  all  claims,  whether  for  personal  injuries  committed  by 
the  employes  of  the  receiver  or  for  other  claims,  arising  while  the  property  was 
under  his  control,  and  whether  the  receiver  was  discharged  or  not,  the  court, 
as  a  court  of  equity,  would  provide  for  a  proper  adjustment  and  payment  of 
such  clauns,  as  such  a  provision  would  have  been  a  retention  of  Jurisdictioa  of 
the  cause  to  that  extent. 

7.  Same — Defense  of  Keceivbr— How  Pleaded. 

Although  permission  has  beengranttd  by  a  court  to  sue  its  receiver,  the  right 
of  the  receiver  to  set  up  any  defense  he  may  have  is  reserved ;  and  this  can  be 
done  by  plea,  answer,  or  demurrer. 

Demurrer  to  Bill. 

L.  T.  Bradshaw  and  L,  Brame,  for  complainiSint. 

E.  L.  RtuseU,  B.  B.  Boone,  and  Frank  Johnton,  for  defendants. 

Hill,  J.  The  question  for  decision  in  this  cause  arises  upon  de- 
fendants' demurrer  to  complainant's  bill.  The  bill  in  substance 
states  and  charges  that  defendant  Duncan,  in  a  suit  in  equity  pend- 
ing in  this  court,  was  duly  appointed  a  receiver  of  the  Mobile  and 
Ohio  railroad,  and  the  property  belonging  to  said  company;  that,  act- 
ing as  saob,  he  was,  oq  the  nineteenth  day  of  January,  1883,  engaged 
by  bis  agents,  servants,  and  employes  as  a  common  carrier  of  pas- 
sengers for  hire  over  said  road;  that  complainant  was  a  passenger 
on  one  of  the  trains,  having  paid  his  fare  to  the  town  of  West  Point, 
on  said  road;  that  the  night  was  dark  when  the  train  arrived  at  thai 
place,  and  there  were  no  lights  to  enable  passengers  to  see  in  getting 
off  the  train;  that  while  attempting  to  get  off  the  train,  without  any 
signal,  the  train  made  a  sudden  start,  which  caused  a  jerk,,  by  which 
he  was  suddenly  thrown  against  the  platform,  and  his  thigh  bone  was 
broken,  and  other  injuries  were  iniiicted  upon  his  person,  and  from 
which  he  has  suffered  much  pain  of  body  and  mind,  and  has  been  at 
great  expense  in  being  cured  of  these  injuries,  some  of  which  he  fears 
may  attend  him  through  life ;  and  that  in  consequence  of  these  inju- 
ries he  has  been  unable  to  attend  to  his  business  affairs,  and  has 
thereby  been  ruined  in  fortune,  and  has  suffered  damage  to  the  sum 
of  $15,000  by  reason  of  the  negligent  and  wrongful  acts  of  the  con- 
ductor, engineer,  and  employes  of  said  Duncan,  and  for  which  he 
claims  damages  in  the  said  sum  of  $15,000.  The  bill  further  charges 
that  on  the  tenth  day  of  February,  1883,  in  the  matter  of  said  receiv- 
ership, a  decree  was  made  and  entered  in  this  court,  approving  and 
confirming  all  the  accounts  and  dealings  of  said  Duncan,  and  accept- 
ing his  resignation  and  discharging  him  as  receiver,  upon  condition 
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that  he  should  produce  and  file,  in  this  court,  the  acquittance  and  re- 
ceipt  of  said  Mobile  &  Ohio  BaUroad  Company  in  full  settlement,  as 
set  forth  in  said  decree,  but  that  he  has  not  done  so,  as  complainant 
is  informed  and  believes,  and  charges  that  said  resignation  has  not 
been  accepted  and  said  receiver  discharged.  That  said  Duncan,  in 
applying  for  his  discharge,  led  thQ  court  to  believe  that  all  matters, 
except  pending  suits,  by  and  ag&iust  him  as  receiver,  had  been  set- 
tled, and  that  therefore  it  was  unnecessary  to  continue  said  receiver- 
ship except  for  the  purposes  of  pending  suits  or  actions,  and  that  said 
Duncan  mast  be  l^ld  chargeable  with  knowledge  of  his,  complain- 
ant's said  injuries,  and  his  right  to  compensation  out  of  the  property 
and  assets  in  his  hands  as  such  receiver,  and  that  he  did  not  bring  no- 
tice of  the  same  to  the  court  when  said  order  of  discharge  was  made, 
and  that  complainant  had  no  notice  of  the  proposed  surrender  of  said 
receivership,  and  never  did  have  notice  of  said  proceedings  until 
shortly  before  the  filing  of  this  bill,  on  the  twenty-eighth  of  Decem- 
ber, 1883,  and  insists  that  he  ought  not  to  be  affected  by  the  same. 
The  bill  further  alleges  that  said  Duncan  was  the  president  of  said 
Mobile  &  Ohio  Railroad  Company,  and  one  of  its  directors,  at  the  time 
of  the  injuries,  and  at  the  time  of  the  surrender  of  said  railroad  and 
its  property,  and  still  is;  that  a  large  portion  of  the  railroad  and 
property  so  surrendered  is  in  the  state  of  Mississippi,  and  in  the  pos- 
eession  of  said  Duncan;  and  that  the  rights  of  no  third  parties  have 
intervened. 

These  are  all  the  charges  in  the  bill  that  need  be  stated  to  an  un- 
derstanding of  the  questions  presented  by  the  demurrer.  It  is  agreed 
that  in  considering  the  demurrer  the  decree  discharging  the  receiver, 
as  entered,  may  be  considered  by  the  court,  as  if  set  forth  in  the  bill. 
The  proceedings  in  this  court  were  in  aid  of  and  ancillary  to  the  pro- 
ceeding in  the  circuit  court  of  the  United  States  for  the  Southern  dis- 
trict of  Alabama,  where  the  main  suit  was  instituted  and  terminated ; 
consequently,  this  court  adopted  as  its  decree  the  decrees  of  that  court, 
so  far  as  they  related  to  settling  the  rights  of  the  parties  to  the  suit 
and  the  discharge  of  the  receiver,  settling  only  by  its  own  independ- 
ent decrees  the  rights  and  liabilities  growing  out  of  the  receivership 
between  the  receiver  and  third  parties  within  the  jurisdiction  of  this 
court.  The  decree  of  the  said  circuit  court  for  the  Southern  district 
of  Alabama  was  made  on  the  twenty-fourth  day  of  January,  1883, 
and  recited  that  said  Duncan,  as  receiver,  had  fully  accounted  with 
the  court  for  all  his  acts  as  such  receiver,  and  was  ready  to  surren- 
der all  the  property  in  his  hands  as  such,  and  which  the  railroad 
company  was  ready  and  willing  to  receive.  Whereupon  the  court 
"ordered,  adjudged,  and  decreed  that  said  William  Butler  Duncan 
do,  with  all  convenient  speed,  deliver  all  the  property  in  his  posses-  ■ 
sion  as  receiver,  under  the  former  order  of  this  court,  in  the  states  of 
Alabama,  Mississippi,  Tennessee,  and  Kentucky  to  the  said  Mobile 
&  Ohio  Railroad  Company,  to  be  by  said  corporation  managed  and  op- 
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erated  as  authorized  by  its  charter,  and  upon  the  filing  in  this  ooart 
by  said  Duncan  of  the  acquittance  and  receipt  of  said  railroad  oom- 
pany,  as  directed  by  the  former  order  of  this  court,  the  resignation  of 
said  receivership  by  said  Duncan  is  hereby  accepted,  and  he  and  his 
sureties  forever  discharged  from  all  liability  as  said  receiver,  except  that 
all  pending  actions  and  suits  by  or  against  said  receiver  shall  be  carried 
on  and  prosecuted  to  conclusion  the  same  as  if  the  said  Duncan  con- 
tinued the  receiver  of  this  court  in  this  cause."  This  decree  was  re- 
ceived and  adopted  and  entered  by  this  court  as  ancillary  to  and  in 
aid  of  the  proceedings  in  said  cause  in  that  court  on  the  tenth  day  of 
February,  1883, 

The  bill  admits  that  the  property  in  the  hands  of  the  receiver  has 
been  turned  over  to  the  railroad  company,  and  that  the  acquittance 
and  receipt  was  filed  in  that  court  before  the  filing  of  the  bill  in  this 
cause,  but  that  the  acquittance  and  receipt  has  not  been  filed  in  this 
court.  It  is  not  denied  that  the  bill  sets  forth  a  prima  facie  claim 
for  damages,  unless  the  right  to  recover  the  same  has  been  lost  by 
the  surrender  of  the  trust  property  and  assets  by  the  receiver,  and  bis 
discharge  before  the  commencement  of  these  proceedings.  The  turn- 
ing over  of  the  property  and  filing  the  acquittance  and  receipt,  in  the 
court  at  Mobile,  was  under  the  decree  of  that  court  a  complete  dis- 
charge of  the  receiver,  except  as  to,  pending  suits  by  and  against  Dun- 
can as  receiver.  This  court  only  entertained  jurisdiction  of  the  case 
in  aid  of  and  ancillary  to  the  procedings  in  Mobile,  and  only  for  the 
purpose  of  settling  controversies  between  the  receiver  and  third  par- 
ties, growing  out  of  the  receivership.  The  filing  of  the  acquittance  and 
receipt  of  the  railroad  company  in  this  court  was  unnecessary  and 
unimportant,  and  the  want  of  which  did  not,  in  my  opinion,  continue 
the  liability  of  the  receiver  or  render  the  property  and  assets  turned 
over  by  him  liable  for  any  of  the  acts  or  wrongs  committed  by  him, 
or  his  agents  or  employees. 

As  to  all  pending  suits,  in  whatever  form,  by  or  against  Duncan  as 
receiver,  in  either  the  circuit  court  of  the  United  States,  in  Alabama, 
or  in  this  court,  the  receivership  and  the  right  to  prosecute  such  suits 
to  a  conclusion  was  reserved,  and  any  decree  or  judgment  against  the 
receiver  became  a  charge  against  the  property  and  assets  so  turned 
over,  in  the  same  manner  that  it  would  have  been  had  the  order  of  dis- 
charge never  been  made  in  either  court.  In  other  words,  the  railroad 
company  took  the  property  cum  onere  as  to  these  claims.  A  receiver, 
as  such  upon  principle  and  authority,  is  not  personally  liable  for  the 
torts  of  his  employes.  Were  be  so  liable,  few  men  would  take  the 
responsibility  of  such  a  trust ;  it  is  only  when  he  himself  commits  the 
wrong  that  he  is  held  personally  liable.  The  proceedings  against  him 
fts  receiver,  for  the  wrongs  of  his  employes,  is  in  the  natui|e  of  a  pro- 
ceeding in  rem,  and  renders  the  property  in  hjs  hands,  as  such,  liable 
for  compensation  for  such  injuries.  Meara's  Adm'r  v.  Holbrook,  ^0 
Ohio  St.  137;  Klein  v.Jewett,  11  C.  E.  Green,  474;  Jordan  v.  WeUs,  3 
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Woods,  521 ;  Kennedy  t,  Indianapolis  &  C.  R.  Co.  11  Gent.  Law  J. 
8i>.  The  railroad  oompaixy  ia  not  liable  for  the  iujaries  complained 
of  in  the  bill,  for  the.  reason  that  they  were  oommitted  while  it  was 
out  of  possession  of  the  property,  and  had  no  control  over  it.  This 
conclasion  is  sustained  by  principle  and  authority.  Ohio,  etc.,  B.  Co. 
T.  Davit,  23  Ind.  560;  Bell  t.  Indianapolis,  etc.,  R.  Co.'53  Ind.  57; 
MeU  V.  Buffalo,  etc.,  R.  Co.  58  N.  Y.  61 ;  Rogers  v.  Mobile  dt  O.  R.  Co. 
17  Cent.  Law  J.  290 ;  Meara'sAdm'r  v.Holbrook.gupra.  There  is  ho 
allegation  in  the  bill  that  Duncan  had  any  agency  in  bringing  about 
the  injuries  complained  of,  or  knew  anything  in  relation  thereto  when 
either  the  decree  of  the  court  at  Mobile,  or  of  this  court,  discharging 
him  as  receiver,  was  made,  and  it  is  to  be  presumed  that  he  did  not 
have  personal  knowledge  of  the  occurrence,  or  that  any  claim  was  in- 
tended to  be  made  for  damages  therefor.  I  take  it  for  granted  that 
it  was  supposed  there  were  no  claims  for  damages  against  the  receiver, 
or,  rather,  against  the  property  or  funds  in  hia  hands,  which  had  not 
been  put  in  suit,  or  a  reservation  would  have  been  made  holding  the 
funds  and  property  liable,  as  was  done  in  favor  of  those  in  suit.  I 
am  satisfied  that  such  was  the  case,  or  cases  like  the  present  one 
would  have  been  provided  for  by  the  decree  of  this  court  in  discharg- 
ing the  receiver,  as  was  done  in  the  case  of  Mississippi  Cent.  R.  Co. 

It  is  very  much  to  be  regretted  that  this  provision  was  not  made, 
as  it  may  work  a  serious  wrong  to  the  complainant;  but  the  question 
is,  can  this  court,  after  the  adjournment  of  the  term  at  which  the  or- 
der was  made,  in  any  way  alter,  change,  modify,  suspend,  or  expand 
the  decree  discharging  the  receiver,  and  again  obtain  jurisdiction  of 
the  property  and  funds  which  it  had  by  its  decree  ordered  the  receiver 
to  turn  over  to  the  corporation,  and  which  it  is  admitted  was  done. 
1  am  not  aware  of  any  rule  by  which  this  can  be  done.  I  do  not  be- 
lieve that  the  fact  that  Duncan  is  the  president  of  the  corporation 
can  make  any  difference.  It  is  the  corporation  that  holds  the  prop- 
erty, and  not  Duncan ;  he  is  only  the  official  agent  of  the  company. 
The  corporation  took  the  property  free  from  any  liens  or  claims  grow- 
ing out  of  the  receivership,  except  those  reserved  and  provided  for  by 
the  decree  under  which  the  surrender  was  made  to  the  company,  and 
under  which  it  is  now  held.  Had  the  decree  under  which  the  prop- 
erty was  turned  over  provided  that  it  should  be  subject  to  the  satis- 
faction of  all  claims,  whether  for  personal  injuries  or  otherwise,  oom- 
mitted by  the  employes  of  the  receiver  while  the  property  was  under 
his  control,  whether  the  receiver  was  discharged  or  not,  this  court,  as 
a  court  of  equity,  would  provide  for  a  proper  adjustment  and  payment 
of  such  claims,  as  such  a  provision  would  have  been  a  retention  of 
jurisdiction  to  that  extent. 

The  only  authority  referred  to  by  complainant's  counsel  in  support 
of  the  propositi(»i  that  the  discharge  of  the  receiver  does  not  operate 
as  a  discharge  of  the  property  held  by  him  for  torts  committed  be- 
fore the  discharge,  is  the  case  of  Miller  v.  Loeb,  61  Barb.  i5i,  re- 
T.19,no.7— 31 
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ferred  to  b;  High,  Beo.  §§  268,  8^8.  When  that  ease  is  examinea  it 
will  be  found  not  to  apply  to  the  case  at  bar.  The  rule  stated  in  that 
case  is  that  the  discharge  of  a  receiver  by  order  of  the  court  is  no 
bar  to  an  action  against  him  by  third  persons  claiming  property  of 
which  he  has  taken  possession ;  when  it  is  alleged  that  the  receiver 
has  sold  such  property  after  notice  of  the  owner's  claim  thereto,  the 
court  win  permit  the  owner  to  bring  an  action  against  the  receiver, 
notwithstanding  he  has  been  discharged,  especially  where  the  claim- 
ant had  no  notice  of  the  receiver's  application  for  discharge.  This 
was  a  case  in  which  the  receiver  had  possession  of  the  property  of 
another,  and,  with  knowledge  of  his  claim,  sold  the  property. 

In  the  present  case  the  property  in  the  hands  of  the  receiver,  and 
wiiich  he  tnrned  over  to  the  company  in  obedience  to  the  order  of 
the  court,  never  was  the  property  of  the  complainant,  and  could  only 
be  reached  by  the  establishment  of  the  claim  for  damages  in  such 
way  as  the  court  might  direct,  and  obtaining  the  order  of  the  court 
that  the  same  should  be  paid  by  the^  receiver  out  of  the  trust  prop- 
erty in  his  hands.  This  was  not  done,  and  the  property  is  now  be- 
yond the  jurisdiction  of  this  court. 

It  is  insisted  by  complainant's  counsel  that  a  receiver  occupies  the 
.position  of  an  executor  of  an  estate,  and  that  the  courts  have  holden 
that  the  discharge  of  an  executor  does  not  relieve  him  from  liability 
from  suit  when  the  discharge  is  granted.  In  that  case  the  judgment 
is  against  the  executor  in  his  fiduciary  capacity,  but  must  be  satisfied 
out  of  any  of  the  funds  belonging  to  the  estate  in  his  hands,  if  any 
he  has ;  if  not,  may  be  satisfied  oat  of  such  property  or  means  as 
may  have  passed  into  the  possession  of  the  devisee  or  legatee,  and 
upon  which  the  creditor  had  a  lion  created  by  law  for  the  payment 
of  his  demand,  the  devisee  or  legatee  having  taken  the  property  cum 
onere.  In  the  case  at  bar  this  relation  and  liability  does  not  exist  as 
above  stated.  The  only  authority  to  which  I  have  been  referred  or 
have  been  able  to  find  anal(^ouB  to  the  present  case  is  the  case  of 
Farmers'  Loan  dc  Trust  Co.  v.  Central  R.  R.  of  Iowa,  7  Fed.  Rbp.  537; 
in  which  Judge  Love,  in  the  circuit  court  of  the  United  States  for 
Iowa,  in  a  very  learned  and  exhaustive  opinion,  holds  that  no  action 
can  be  maintained  against  the  receiver  of  a  railroad  after  such  offi- 
cer has  been  discharged  and  the  property  transfered  to  a  purchaser 
under  an  order  of  the  court  in  a  foreclosure  proceeding ;  and  such 
purchaser  takes  the  property  subject  to  all  claims  against  the  re- 
ceiver, 'when  the  court  has  reserved  the  jurisdiction  upon  final  decree 
to  enforce,  as  a  lien  upon  the  property,  all  liabilities  incurred  by  eneh 
receiver.  This  opinion  was  concurred  in  by  Judge  MoCharv,  the  cir- 
cuit judge.     This  ruling  does  not  conflict  with  the  positions  stated. 

It  is  contended  by  complainants'  counsel  that  to  deny  the  relief 
prayed  for  is  to  acknowledge  a  right  and  deny  a  remedy,  which  it  is 
insisted  is  contrary  to  legal  rules.  Bights  are  often  defeated  for  the 
want  of  applying  the  proper  remedy  within  the  proper  time,  and  under 
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which  hardships  are  Bometimes  suffered;  hot  oomplaioant  may  not 
be  altogether  remediless.  The  employe  or  employes  who  caused  the 
injuries,  if  the  receiver  or  the  property  ome  in  his  bands  was  liable, 
are  also  liable,  as  having  been  the  direct  and  wrongful  canse  of  the 
injuries.  The  frnits  of  a  suit  against  them,  it  is  true,  may  be  very 
uncertain. 

It  is  insisted  by  oomplainant's  counsel  that  ,the  court,  or  one  of  its 
judges,  having  given  leave  to  file  the  bill  against  the  receiver,  shonld 
not  now  dismiss  it,  but  will  permit  the  cause  to  proceed  to  final  decree, 
as  though  the  receiverahip  remained.  In  all  sach  cases  the  leave  to 
bnnf:  suit  in  any  fotm  reserves  the  right  to  the  receiver  to  set  up  any 
defense  he  may  have,  which  can  be  done  by  plea,  answer,  or  demurrer. 
Jordan  v.  Wells,  $upra. 

After  a  careful  consideration  of  all  the  questions  involved,  I  am 
unable  to  come  to  any  other  conclusion  than  the  one  that  the  bill  does 
not  present  a  case  aatborizing  the  court  to  grant  the  relief  prayed  for 
in  the  bill.  While  at  the  same  time  I  regret  that  the  final  decree  did 
not  provide  for  this  and  aU  other  claims  against  the  receiver,  or  the 
property  and  funds  which  were  in  his  bands,  and  to  which  it  would 
have  been  liable  had  proceedings  been  pending  when  the  final  decree 
was  entered. 

The  result  is  that  the  demorrer  mast  be  sustained  and  the  bill  dis- 
missed. 


Deshovd  v.  Cm  or  Jbffbbsok. 

(Oiremt  Court,  W.  D.  Texai.    January  18, 1888.) 

1.  MnsiciPAii  Corporation — AuTHORrrr  to  Issue  Bonds. 

Aaihority  conferred  upon  a  municipal  corporation  to  purchase  property  for 
'  its  oaes  implies  tlie  power  to  issue  negotiable  bonds  for  that  purpose. 

2.  BaMK — POWXRS  OONFE^BKD  BT   CHARTXR. 

The  charter  of  a  cit  jr  empowers  it  to  organize  a  Are  department  and  regulate 
the  same,  and  to  adopt  such  other  measures  as  should  "conduce  to  the  interest 
and  welfare  of  said  city. ' '  Hdd,  that  the  city  was  authorized  to  purchase  a  flie 
engine,  and  to  issue  its  negotiable  bonds  therefor. 

3.  Saxk — MtmiciPAi,  Bonds — VALiDrrY  FREstT>aso. 

Municipal  bonds  which  recite  the  ordinance  under  which  they  were  Issued 
will  i>e  prc^amed  to  be  valid  without  the  production  in  evidence  of  the  ordi* 
nance  itself. 

At  Law. 

Thomaa  P.  Young,  for  plaintiff. 

Cheu.  A.  Culberson  and  H.  McKay,  for  defendant. 

TuBNBB,  J.  This  suit  was  filed  in  this  court  January  18,  1883. 
The  plaintiff  seeks  to  recover  upon  quite  a  number  of  bonds,  with 
foupons  attached,  issued  by  the  proper  authority,  viz.,  the  mayor, 
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and  attested  bj  tbe  recorder,  and  dated  the  third  day  of  September, 
1870.  Of  these  bonds  there  were  54  for  tbe  sum  of  f  100,  and  one 
for  the  Bum  of  $50.     These  bonds  were  substantially  as  follows : 

"State  of  Texas,  City  of  Jeffebson. 
"No. . — .  Fire  Engirie  Bonds.  SlOO 

"4-uthorized  by  an  ordinance  of  tbe  city  of  Jefferson.  On  the  first  day  of 
July,  1880,  the  nity'of  Jefferson,  Marion  county,  Texas,  will  pay  to  the 
bearer  of  this  bond  one  hundred  dollars,  with  interest  from  date  at  the  rate 
of  ten  per  cent,  per  annum,  payable  annually  at  the  oflSce  of  the  treasurer  of 
the  city  of  Jefferson.  This  debt  is  authorized  by  an  ordinance  of  the  city  of 
Jefferson,  passed  on  the  eighteenth  day  of  April,  1870,  and  entitled  an  ordi- 
nance to  provide  for  the  issuance  of  bonds  for  the  purchase  of  a  steam  fir* 
engine. 

"In  witness  whereof,  the  mayor  of  the  city  of  Jefferson,  in  pursuance  of 
said  ordinance,  hath  hereunto  set  his  hand  and  affixed  the  seal  of  the  city  of 
Jefferson  this,  the  (3d)  third  day  of  September,  1870. 

[Signed]  "A.  G.  M allot, 

"Mayor  of  the  City  of  Jefferson. 

"Attest:    J.  C.  Lame.  Recorder." 

To  each  of  these  bonds  coupons  were  attached  for  the  interest,  as 
the  same  accrued  by  the  terms  of  the  bond,  and  they  were  as  fol- 
lows: 

"The  city  of  Jefferson  will  pay  to  the  bearer  ten  dollars  for  12  months'  in- 
terest, due  June,  1880,  on  bond  If o.  (say)  54,  for  $100. 

[Signed]  "A.  G.  Malloy,  Mayor." 

Process  issued  and  was  served  upon  John  Penman,  tbe  officer  stat- 
'  ing  in  his  return  that  said  Penman  was  the  acting  mayor  of  tbe  city 
of  Jefferson,  Texasj— service  made  Janaary  18,  1883.  On  the  foar- 
teenth  day  of  February,  1883,  this  court  then  being  in  session,  the 
said  Penman  filed  a  motion  under  oath  to  quash  the  service  on  the 
ground  that  he  was  not  tbe  mayor.  The  motion  to  quash  was  signed 
by  counsel,  and  stated  that  the  defendant  appeared  for  the  purpose 
of  the  motion  only.  On  the  same  day,  however,  counsel  for  the  de- 
fense filed  in  court  special  exceptions  to  the  petition,  and  also  filed 
answer  to  the  merits.  These  pleadings,  by  way  of  caption,  state  that 
in  case  the  motion  to  quash  is  not  sustained,  then  they  rely  upon  the 
exceptions  and  answer  to  the  merits.  At  that  term  of  the  court  the 
entry  upon  the  minutes  shows  that  the  cause  was  continued  by  con- 
sent of  the  parties,  and  no  action  bad  upon  the  motion  to  quash  un- 
til the  present  time.  I  am  of  opinion  that  if  this  motion  could  ever 
have  been  available  it  is  too  late  at  this  time  to  press  that  question. 
J.  find  answer  to  the  merits  filed — action  taken  with  the  concurrence 
of  the  defendant's  counsel,  who  are  attorneys  of  this  court.  The  mo- 
tion to  quash,  therefore,  is  denied,  as  I  find  here  in  the  case  an  ap- 
pearance which  binds  defendant,  whether  properly  served  .or  not. 

It  is  admitted  that  these  bonds  were  used  in  the  purchase  of  a  fire 
engine  for  the  city,  and  that  if  the  city  had  authority  to  issue  these 
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bonds  and  coupons,  that,  upon  the  merits  of  the  case,  the  plaintifi 
has  a  right  to  recoTer,  and  that  there  are  no  equities  existing  against 
the  bonds  and  coupons.  It  is,  lnowever,  contended  that  the  plaintiff 
has  not  made  out  his  case  because  he  has  not  produced  in  evidence 
the  ordinance  referred  t&  in  the  bonds  themselves.  These  bonds  re< 
cite  upon  their  face  that  they  were  issued  in  pursuance  of  an  ordi- 
nance passed  by  the  city  of  Jefferson,  dated  April  18,  1870,  entitled 
"An  ordinance  to  provide  for  the  issuance  of  bonds  for  the  purchase 
of  a  gteam^fire  engine."  It  is  believed  to  be  well  settled  that,  if  the 
power  to  issue  these  bonds  existec^  in  the  corporation,  the  holder  will 
be  protected,  and  when,  as  in  this  case,  the  authority  appears  on  the 
face  of  the  instrument,  the  courts  will  presume  that  the  authority  was 
rightfully  exercised. 

This  brings  me  to  the  consideration  of  the  main  question,  viz., 
whether  the  authority  in  fact  did  exist  in  the  corporation  to  issue 
these  bonds,  with  the  interest  coupons  attached,  which  are  in  the  na- 
ture of  commercial  paper.  It  may  be  remarked  that  in  this  case 
none  d  the  evils  which  flow  from  the  exercise  of  this  power  are  pres- 
ent, as  the  bonds  were  disposed  of  for  the  very  purpose  mentioned  in 
the  bonds  themselves.  The  engine  was  procured  for  and  used  by  one 
of  the  organized  fire  companies  of  the  city.  Did  the  power  to  issue 
these  bonds  exist?  The  charter  of  the  city  of  Jefferson  was  passed 
September  11, 1866.  It  confers  upon  the  city  the  usual  powers,  such 
as  contracting  and  being  contracted  with.  *  *  *  It  gives  power 
"to  organize  a  fire  department,  and  to  regulate  the  same,  and  to  pass 
such  other  laws  as  may  be  deemed  necessary  for  the  prevention  and 
extinguishment  of  fires,"  etc.  If  there  were  no  other  grant  of  power, 
it  would  seem  to  me  that  it  must  be  held  from  this  that  the  right  to 
purchase  the  engine  was  clearly  granted,  if  not  by  specific  grant,  by 
necessary  implication.  The  department  could  not  be  rendered  effect- 
ive without  it.  But  this  is  not  all  the  power  vested  in  the  city  by  its 
charter.  After  enumerating  the  above  and  numerous  other  powers, 
it  provides  it  may  "do  such  other  acts  and  pass  such  other  ordinances, 
not  inconsistent  with  the  constitution  and  laws  of  this  state  or  of  the 
United  States,  as  may  conduce  to  the  interest  and  welfare  of  said 
city."  This  is  a  very  large  and,  in  the  light  of  experience  with  refer- 
ence to  other  municipal  corporations,  we  might  say,  a  dangerous  grant 
of  power.  Can  any  one  doubt  that  under  this  authority  the  city  of 
Jefferson  had  the  right  to  issue  these  bonds  ?  She  was  made  the  sole 
judge  as  to  what  would  conduce  to  the  interest  and  welfare  of  the 
city,  and  the  exercise  of  this  power  was  in  direct  furtherance  of  the 
specific  grant  in  the  charter  to  "organize  a  tire  department,  and  to 
regulate  the  same,  and  to  pass  such  other  laws  as  may  be  deemed 
necessary  for  the  prevention  and  extinguishment  of  fires."  To  my 
mind  this  power  was  ample. 

There  is  no  case  to  be  found  where,  if  the  power  is  given  by  specific 
grant -^r  by  necessary  implication,  the  courts  have  held  that  this 
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character  of  paper  is  not  obligatory  upon  the  munioipality.  Gonnsel 
in  this  case  are  forced  to  admit  that  the  right  to  pttrohase  this  engine 
was  given  it,  if  not  by  specific  grant,  hs  necessary  implication,  it  being 
a  necessary  and  legitimate  thing  witn  which  to  carry  oat  the  object 
of  the  charter.  But  they  say,  while  that  is  true,  no  right  ezisted-to  is* 
sue  commercial  paper,  and  that  to  that  extent  the  act  was  ultra  vires. 
As  I  understand  the  authorities  they  are  not  sustained  in  this  view  of 
the  law.  We  must  bear  in  mind  that  these  bonds  were  not  issued  for 
the  purpose  of  borrowing  money,  but  for  the  purpose  of  purchasing 
a  steam  fire  engine,  and  were  so  used  in  fact.  Mr.  Dillon,  however, 
says  (see  1  Dill.  Man.  Corp.  199,  200)  few  adjudications  favor  the 
idea  that  it  makes  any  difference  whether  for  the  one  purpose  or 
the  other.  That  corporations  may  exercise  the  following  powers  can- 
not be  disputed:  (1)  Those  granted  by  express  words;  (2)  those 
necessarily  or  fairly  implied  in  or  incident  to  the  powers  expressly 
granted;  and  (3)  those  essential  to  the  declared  objects  and  pur- 
poses of  the  corporation.     See  1  Dill.  Man.  Corp.  178. 

I  am  referred  by  counsel  to  the  case  of  Police  Jury  v.  Britton,  15 
Wall.  566.  In  that  case  the  bonds  were  declared  to  have  been  issaed 
without  authority.  The  police  jury  did  not  have  any  right  to  issue 
them ;  among  other  reasons,  that  the  right  to  issue  bonds  at  all  was 
coupled  with  conditions  not  complied  with ;  and  again,  that  the  police 
jury  were  authorized  to  issue  bonds  to  the  extent  of  $200,000,  which 
power  had  been  exhausted  before  those  bonds  were  issued.  And  by 
an  examination  of  that  case  it  will  be  seen  (see  page  572)  that  it  is 
conceded  it  is  not  necessary  iu  all  oases  that  express  authority  to 
issue  such  security  is  necessary,  and  concedes  that  the  power  to  pur- 
chase property  for  a  market-house  confers  the  right  to  issue  bonds  of 
this  character.  This  is  upon  the  well-settled  doctrine  that  where 
these  securities  are  issued  to  purchase  property  for  the  use  of  the  cor- 
poration, the  same  being  necessary  to  carry  oat  the  object  and  pur- 
pose of  the  act  of  incorporation,  they  are  valid  and  binding,  and  may 
properly  be  issued  as  in  this  instance,  viz.,  with  the  qualities  of  com- 
mercial paper.  It  will  be  seen,  therefore,  from  a  careful  examination 
of  that  case  that  the  doctrine  therein  announced,  when  applied  to  the 
facts  in  this  case,  sustains  the  views  of  plaintiff  in  this  case. 

I  am  next  referred  to  the  case  of  Chisholm  v.  City  of  Montgomery, 
2  Woods,  592.  In  this  case  the  bonds  were  issued  by  the  city  to  aid 
in  the  construction  of  plank-roads — works  of  internal  improvement. 
The  judge  held  (1)  that  there  was  no  authority  found  in  the  charter 
for  the  issuance  of  these  bonds ;  and  I  will  add  that  the  building  of 
plank-roads  was  foreign  to  the  purposes  for  which  the  charter  was 
granted.  The  learned  judge  held  them  void,  and  there  can  be  no 
doubt  of  the  correctness  of  the  determination.  But  it  is  said  that  the 
case  of  The  Mayor  v.  Ray,  19  Wall.  468,  is  authority  against  the 
validity  of  these  bonds.  Let  us  see.  In  that  case  Mr.  Justice  Brad- 
let  delivered  the  opinion  of  the  court.     The  case  was  revefted  because 
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the  court  below  refused  to  let  the  mayor  show  that  the  holder  pur- 
chased after  maturity,  and  that  the  bonds  were  tainted  with  fraud. 
It  is  true  in  delivering  this  opinion  Mr.  Justice  Bbadlbt  declares  that 
without  express  authority  a  municipal  corporation  cannot  lawfully 
exercise  the  right  to  issue  this  class  of  paper.  On  examination  of 
the  case,  however,  it  will  be  seen  that  upon  the  question  involved 
here,  in  part,  and  as  to  the  reasoning  of  Judge  Bbadley  upon  the 
question.  Justices  Hunt,  Gliffobd,  Swayne,  and  Stbono  took  occasion 
to  dissent,  declaring  that  the  doctrine  announced  by  Mr.  Justice 
Bradley  as  to  the  point  in  question  is  not  the  law  as  settled  by  re- 
peated decisions  of  that  court. 

One  other  point  is  made,  and  that  is  that  as  the  act  of  incorpora- 
tion provided  that  bonds  for  certain  purposes  might  issue,  viz.,  for 
building  jails,  erecting  wharfs,  building  free  bridge,  aiding  the  im- 
provement of  the  navigation  between  the  city  of  Jefferson  and  Shreve- 
port,  Louisiana,  or  in  the  construction  of  railroads  to  or  from  Jeffer- 
son, as  matter  of  law,  for  aU  other  expenditures,  certificates  of  in- 
debtedness, not  in  the  shape  of  commercial  paper,  could  alone  issue. 

Section  10  of  the  act  of  incorporation  confers  the  general  powers, 
and  confers  all  the  powers,  as  I  think,  to  purchase  the  engine,  and 
to  make  the  ordinance  under  which  it  was  purchased,  and  which  au- 
thorized the  issuance  and  makes  binding  these  bonds.  It  is  section 
12  that  grants  authority  to  issue  bonds  for  the  purposes  mentioned 
in  that  section.  Some  of  the  pni-poses,  it  must  be  admitted,  do  not 
pertain  to  the  exercise  of  the  ordinary  or  legitimate  business  of  city 
government;  and  such  authority  was  necessary;  and  the  doctrine  of 
txelusio  unig,  etc.,  does  not  obtain,  in  my  judgment,  to  the  extent  of 
destroying  the  power  to  purchase  the  engine  under  the  ordinance 
passed  in  pursuance  of  the  extended  authority  to  pass  any  law  or 
ordinance  that  the  city  should  deem  advisable  not  in  conflict  with 
the  laws  of  the  United  States  or  of  this  state.  There  can  be  no  doubt 
of  one  thing — that  the  merits  of  this  case  are  with  the  plaintiff.  The 
city  has  had  and  retains  value  received.  The  defense  has  pleaded 
the  statute  of  limitations  to  such  of  the  coupons  as  were  past  due 
four  years  before  the  institution  of  this  suit,  and  to  this  extent  the  de- 
fense is  sustained.  And  it  seems  to  me  that  there  is  another  view  of 
this  case  that  must  be  fatal  to  the  defense.  It  is  this :  the  defendant 
has  and  still  holds  for  its  use  the  engine  purchased  with  these  iden- 
tical bonds,  makes  no  complaint  with  reference  to  its  not  h^ing  all 
that  could  be  desired,  and  I  think  must  be  held  estopped  from  deny- 
ing plaintiff's  right  to  recover. 

Judgment  for  plaintiff  for  the  amount  due  upon  the  bonds  sued 
upon,  and' upon  such  of  the  interest  coupons  as  were  not  barred  at 
the  date  of  filing  this  suit,  together  with  costs  of  suit. 
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Allison,  Ex'x,  etc.,  v.  Chapman, 

[pWcuit  Court,  D.  Nev>  Jersey.    Januaiy  20,  1884.) 

Action  upon  Jcdgmbst  Obtaised  bt  Fraud  in  anoturk  Htatb. 

In  an  action  of  debt  in  one  state  upon  a  judgment  obtained  in  another,  a  plea 
tliat  the  judgment  was  obtained  by  fraud  is  no  defense.  To  arail  himself  of 
such  a  detense,  tlie  judgment  debtor  miut  invoke  the  aid  of  the  court  upon  its 
equity  side. 

In  Debt. 

J.  Henry  Stone,  for  plaintitf. 

A .  Q.  Keasbey,  for  defendant. 

Nixon,  J.  This  is  an  action  of  debt  upon  a  judgment  obtained  in 
the  circuit  court  of  the  United  States  for  the  district  of  West  Virginia. 
The  first  plea  is  that  the  alleged  judgment  was  obtained  by  fraud  and 
covin.  The  plaintiff  moves  to  strike  out  the  same.  The  question  is 
whether  such  a  plea  is  allowed  as  a  common-law  defense  to  an  action 
brought  upon  a  judgment  from  another  state.  There  is  undoubtedly 
a  conflict  of  authority  and  much  confusion  existing  on  the  subject, 
arising  partly  from  the  failure  of  courts  to  observe  the  precise  nature 
and  character  of  such  judgments,  and  partly  from  the  legislation  of 
some  of  the  states,  allowing  equitable  pleas  in  suits  at  law.  The 
courts  of  civilized  nations  generally  make  distinction  between  foreign 
and  domestic  judgments,  holding  a  record  of  the  former  to  be  only 
prima  facie  evidence,  and  a  record  of  the  latter  conolusive  evi- 
dence.  The  provision  of  the  constitution  of  the  United  States, 
(article  4,  §  1,)  that  full  faith  and  credit  shall  be  gives  in  each  state 
to  the  public  acts,  records,  and  judicial  proceedings  of  every  other 
state,  and  that  the  congress  may  prescribe  the  manner  in  which  they 
shall  be  proved,' and  the  effect  thereof,  places  the  judgment  of  the 
different  states  upon  a  peculiar  footing.  They  are  neither  foreign  nor 
domestic  judgments,  although  partaking  more  of  the  qualities  of  the 
latter  than  the  former. 

The  attention  of  the  supreme  court  was  early  called  to  the  effect 
which  the  above-stated  provisions  of  the  constitution  of  the  United 
States,  supplemented  by  the  act  of  congress  of  May  26,  1790,  (1  St. 
at  Large,  122,)  had  upon  judgments  obtained  in  other  states.  It  was 
claimed  in  Mills  v.  Duryee,  7  Cranch,  481,  that  they  should  be  treated 
as  foreign  judgments,'  and  that  nil  debet  was  a  good  plea  in  a  suit 
upon  such  a  judgment.  But  the  court  denied  the  validity  of  the  plea, 
alleging  that  it  rendered  the  above  clause  of  the  constitution  unim- 
portant and  illusory;  that  the  record  of  the  judgment  duly  authenti- 
cated was  conclusive  upon  the  parties ;  and  that  nul  tiel  record  was  the 
only  proper  plea.  The  counsel  for  the  defendant  in  bis  brief  justified 
his  plea  by  the  authority  of  the  case  of  Bank  of  Australasia  v.  Nias, 
16  Q.  B.  717,  where  it  was  held  that  a  plea  that  the  judgment  on 
which  the  suit  was  brought  was  obtained  by  fraud,  would  be  good; 
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bat  he  did  not  advert  to  the  reasQn  why  it  was  good.  The  rea- 
son is  disclosed  by  Lord  Chancellor  Selbormk,  in  Ochsenbein  v. 
Papalier,  L.  B.  8  Gh.  App.  Cas.  695,  which  was  an  application  for  an 
injunction  to  stay  a  suit  at  law  upon  judgment  to  which  the  defend- 
ant had  put  in  the  plea  of  fraud.  He  refused  to  interfere  upon  the 
ground  that  the  coui-t  at  law  bad  jurisdiction,  the  parliament  having 
passed  statutes  permitting  such  equitable  defenses  to  be  pleaded  in 
suits  at  law.  The  obvious  inference  from  the  opinion  is  that,  in  the 
absence  of  such  legislation,  the  plea  would  not  be  allowed. 

This  subject  is  fully  discussed  in  2  Amer.  Lead.  Gas.  658,  and  the 
conclusion  is  reached  that  the  allegation  in  a  plea  that  a  judgment 
was  procured  through  fraud  is  not  a  good  common-law  defense  to  a  suit 
brought  upon  it  iu  the  same  or  a  sister  state.  To  sustain  the  position 
be  quotes  (1)  Benton  v.  Bergot,  10  Serg.  &  E.  240,  where  the  supreme 
court  of  Pennsylvania  held,  on  demurrer,  that  in  a  suit  on  a  judg- 
ment in  the  court  of  another  state  the  plea  of  fraud  in  obtaining  it  was 
bad;  (2)  Granger  v.  Clark,  22  Me.  128,  where  the  controversy  was  over 
a  domestic  judgment,  and  where  the  coui't  said  that  even  if  fraudu- 
lently obtained,  it  must  be  considered  conclusive  between  the  parties 
until  reversed ;  (3)  Christmas  v.  Russell,  5  Wall.  290.  The  supreme 
court  in  this  case,  speaking  of  judgments  of  sister  states^  say:  "They 
certainly  are  not  foreign  judgments,' under  the  constitution  and  laws 
of  congress,  in  any  proper  sense,  because  they  '  shall  have  such  faith 
and  credit  given  to  them  in  every  other  court  within  the  United  States 
as  they  have  by  law  or  usage  in  the  courts  of  the  state  from  whence ' 
they  were  taken;  nor  were  they  domestic  judgments  in  every  sense  be- 
cause they  are  not  the  proper  foundation  of  final  process  except  in  the 
state  where  they  were  rendered.  Besides,  they  are  open  to  inquiry  as 
to  the  jurisdiction  of  the  court  and  notice  to  the  defendant,  but  iu  aU 
other  respects  they  have  the  same  faith  and  credit  as  domestic  judg- 
ments." And  in  regard  to  domestic  judgments  the  court  add,  that, 
under  the  rules  of  the  common  law,  if  rendered  in  a  court  of  compe- 
tent jurisdiction,  they  can  only  be  called  in  question  by  writ  of  error, 
petition  for  new  trial,  or  by  bill  in  chancery.  Third  persons  only 
(quoting  2  Saund.  1  PI.  &  Ev.  pt.  1,  p.  63.)  can  set  up  the  defense  of 
fraud  or  collusion,  and  not  the  parties  to  the  record,  whose  only  relief 
is  in  equity,  except  in  the  case  of  a  judgment  obtained  on  cognovit  or 
a  warrant  of  attorney.  This  last  case  I  think  governs  the  present 
motion.     The  plea  must  be  stricken  out. 

If  the  defendant  wishes  to  impeach  the  judgment  for  fraud  or  covin 
in  obtaining  it,  he  must  invoke  the  aid  of  the  court  upon  the  equity 
side,  whose  peculiar  province  it  is  to  grant  relief  in  cases  of  this  sort. 
See  Glover  v.  H.-drjes,  Saxt.  119;  Power's  Exrs  v.  Butler's  Adni'r,  3 
Green,  Ch.  465;  Moore  v.  Gamble,  1  Stockt.  246;  Tomkint  v.  Tom- 
kins,  3  Stockt,  612. 
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LviaTuils  and  others  v.  'i'HOHPaoN. 

{Gireuit  Court,  D.  Minnttota.    February  25, 1884.) 

New  Trial. 

New  trial  ordered,  unless  defendant  should  consent  to  a  judgment  against 
him  for  a  certain  sum. 

Motion  for  a  New  Trial. 

S.  L.  Pierce,  for  plaintiffs. 

Rogers  d  Rogers  and  Daniel  Rohrer,  for  defendant. 

Nelsok,  J.  On  the  trial  of  this  case  the  court  decided  that  the 
defendant  could  offer  proof  tending  to  show  that  the  harvester  and 
binder  and  mower  sold  to  Valentine  were  worthless,  or  failed  to  per- 
form work  in  accordance  with  the  conditions  of  their  sale.  Saeh 
proof  was  offered,  hj  depositions,  of  the  character  of  the  harvester 
and  binder,  but  not  in  reference  to  the  mower.  When  the  plaintiff's 
counsel  was  asked  if  he  had  any  evidence  to  meet  the  proof  offered 
by  defendant,  he  answered  "No,"  and  the  court  said  it  would  be  un- 
profitable to  keep  the  jury,  as  plaintiff  could  not  recover  on  the  guar- 
anty of  the,  obligations  given  by  Valentine  for  this  implement.  It 
was  stated  that  plaintiffs  were  entitled  to  judgment  on  the  notes  given 
for  the  mower,  and  guarantied  by  defendant,  amounting  to  $98.75 
and  interest,  as  no  evidence  had  been  offered  of  its  failure  to  fulfill 
the  terms  of  sale,  and  the  court  said  it  would  dismiss  the  case,  and,  on 
a  motion  for  a  new  trial  or  reinstatement,  could  protect  the  plaintiffs 
if  they  were  entitled  to  recover  this  amount.  The  motion  for  a  new 
trial  has  been  submitted  with  briefs  from  all  the  counsel,  and  on  a 
review  of  the  case  I  think  the  plaintiff  should  recover  upon  the  three 
notes  guarantied  for  the  sum  of  $93.70,  and  interest  at  10  per  cent, 
from  February  15,  1879,  amounting  in  all  to  the  sum  of  $140.90. 
If  the  defendant  will  not  consent  that  a  judgment  for  this  amount 
may  be  entered  against  him  a  new  trial  must  be  granted. 

The  defendant  is  given  20  days  from  this  day,  February  25, 1884, 
to  determine;  and  in  case  his  counsel  do  not  indicate  within  the 
time  his  consent  to  judgment,  by  filing  a  request  with  the  clerk  of 
the  court,  an  order  for  a  new  trial  will  then  be  entered. 


In  re  Leono  Yick  Dew. 

(Vireuit  Court,  D.  California.    February  25, 1884.) 

CHiNEfiE  IwMioRATioN  —  Restriction  Act  —  Cebth'Ioatk  or  Pbkviotjs  Rbsn 
DENCE — When  ExcLusrvK  Evidence. 

The  act  of  May  6,  1882,  restricting  Chinese  immigration  permits  all  laborers 
who  were  in  this  country  at  any  time  before  the  expiration  of  90  days  after  the 
passage  of  the  act,  and  who  shall  produce  the  certificate  provided  for  by  the 
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act,  to  go  and  come  at  pleasure,  and  no  evidence  of  previons  reddence,  except  the 
prescribed  certificate,  can  be  received  from  those  laborers  who  quitted  the  coun- 
try since  the  certificates  were  obtainable ;  but  those  who  went  away  before  the 
act  waapassed,  or  before  certificates  were  to  he  had,  must  be  allowed  (as  was  held 
in  the  Oom  of  Chin  A  On,  18  Fkd.  Kef.  506)  to  prove  their  previous  residence 
by  any  competent  evidence. 

Application  for  a  Writ  of  Habeas  Corpttt.  The  opinion  states  the 
facts. 

T.  D.  Riordan,  for  petitioner. 

S.  G.  HiUxyrn,  U.  S.  Atty.,  for  the  GovernQient. 

Before  Sawysr,  Hoffman,  and  Sabin,  JJ. 

Sawybb,  J.  The  petitioner,  a  Chinese  laborer,  who  was  residing 
in  the  United  States  on  the  seventeenth  day  of  Novenxber,  1S80,  left 
Ban  Francisco  for  China,  by  steamer,  on  June  16,  1882,  without  ob- 
taining the  certificate  provided  for  in  section  4  of  the  act  of  congress 
of  May  6,  1882,  commonly  called  the  restriction  act.  He  has  now 
returned  and  he  seeks  to  land  without  such  certificate,  upon  other 
proof  of  bis  residence  in  the  United  States  at  the  date  of  the  conclu- 
sion of  the  late  treaty  with  China  than  the  certificate  provided  in  said 
section  4  of  the  restriction  act.  The  question  is  whether  he  is  enti- 
tled to  land  upon  other  satisfactory  proof  of  former  residence,  without 
having  obtained  and  produced  such  certificate.  The  treaty  with 
China  authorized  the  government  of  the  United  States  to  "regulate, 
limit,  or  suspend"  the  coming  of  "Chinese  laborers"  to,  or  residence 
in,  the  United  States.  But  it  provided  that  "the  limitation  or  sus- 
pension shall  he  reasonable,  and  shall  apply  only  to  Chinese  who  may  go 
to  the  United  States  as  laborers,  other  classes  not  heir^  included  in  the 
limitation."  And  it  was  further  expressly  provided  that  "legislation 
taken  in  regard  to  Chinese  laborers  will  be  of  such  character  only  as  is 
necessary  to  enforce  the  regulation,  limitation,  or  suspension"  of  immi- 
gration. It  is  still  further  provided  that  "Chinese  laborers  who  are 
now  in  the  United  States  [at  the  date  of  the  treaty,  November  17, 
1880]  shaU  be  allowed  to  go  and  come  of  their  own  free  will  and  accord, 
and  shall  be  accorded  all  the  rights,  privileges,  immunities,  and  exemp- 
tions which  are  accorded  to  the  citizens  and  subjects  of  the  most  fa- 
vored nation."  This  treaty  having  been  ratified  by  the  contracting 
parties,  congress,  on  May  6,  1882,  passed  "An  act  to  execute  certain 
treaty  stipulations  relating  to  Chinese,"  commonly  called  the  restric- 
tion act,  under  which  the  questions  at  issue  now  arise.  As  it  is  not 
stated  in  the  act  when  it  should  go  into  operation,  we  have  no  doubt 
that  it  took  effect  immediately  upon  its  approval  by  the  president. 

Section  1  of  the  act  provides — 

"That  from  and  after  the  expiration  of  ninety  days  next  after  the  passage 
of  this  act  *  *  *  the  coming  of  Chinese  laborers  to  the  United  States  be 
and  the  same  Is  hereby  suspended;  and  during  such  suspension  it  shall  not 
be  lawful  for  any  Chinese  laborer  to  come,  or  having  so  come,  after  the  ex- 
piration of  said  ninety  days,  to  remain  in  the  United  iStates." 

Section  2  provides — 
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"That  the  master  of  any  vessel  who  shall  knowingly  bring  within  the 
United  States  on  such  vessel  or  land,  or  permit  to  be  landed,  any  Chinese  la- 
borer from  any  foreign  port  or  place  shall  bedeeraed  guilty  of  a  misdemeanor, 
and  shall  be  punished  by  fine  of  not  more  than  five  hundred  dollars  for  each 
arid  every  such  Chinese  laborer  so  brought,"  etc. 

It  wiil  be  observed  that  the  language  of  the  provisions  of  these 
two  sections  is  broad,  comprebensive,  and  sweeping,  and  that  it  in 
express  terms  prohibits  "any"  and  "each  and  every"  Chinese  laborer 
from  coming,  or  being  brought  into,  or  landed,  or  permitted  to  be 
landed  in  the  United  States  or  having  come  to  remain,  and,  standing 
alone,  would  exclude  each  and  every  Chinese  laborer,  whether  he  had 
been  in  the  country  before  or  not.  It  would,  be  difficult  to  express 
that  idea  more  explicitly.  But  section  3  puts  a  limitation  upon  the 
comprehensive  language  of  the  two  preceding  sections,  and  makes  an 
exception  in  the  following  terms : 

"The  two  foregoing  sections  shall  not  apply  to  Chinese  laborers  who  were 
In  the  United  States  on  the  seventeenth  day  of  November,  eighteen  hundred 
and  eighty,  or  who  shall  have  come  into  the  same  before  the  expiration  of 
ninety  days  after  the  passage  of  this  act,  and  who  shall  proddce  to  such 
master  bi^ore  going  on  board  such  vessel,  and  shall  produce  to  the  collector 
of  tlie  port  in  the  United  States  at  which  such  vessel  shall  arrive,  the  evi- 
dence hereintfter  in  this  act  rtqiitred,  of  his  being  one  of  the  laborers  in  this 
section  mentioned." 

Thus  the  exceptions  are  not  Chinese  laborers  who  were  merely  in 
the  United  States  on  the  day  mentioned,  but  Chinese  laborers  who 
were  not  only  in  the  United  States  on  that  day,  but  who,  in  addition, 
"shall  produce  to  such  master  before  going  on  board  such  vessel,  atid 
shall  pi'oduce  to  the  collector  of  the  port  in  the  United  States  at 
which  such  vessel  shall  arrive,  the  evidence  hereinafter  in  this  act  re- 
quired, of  his  being  one  of  the  laborers  in  this  section  mentioned." 

Such  is  the  plain  language  of  the  act  defining  the  exceptions;  and 
we  are  not  authorized  to  enlarge  the  exceptions  thus  plainly  defined 
by  any  latitudinarian  or  unwarranted  construction.  We  cannot  take 
half  of  the  definition  of  the  exception  and  reject  the  other  half.  We 
must  take  it  as  we  find  it,  and  that  requires  the  certificate  as  evidence 
0^  residence  as  well  as  the  residence.  It  seems  clear  to  us  that  con- 
gress, with  reference  to  Chinese  laborers  leaving  the  country,  and  hav- 
ing an  opportunity  to  obtain  the  requisite  certificate,  intended  to  pre- 
scribe the  evidence  upon  which  they  should  be  permitted  to  re-enter 
the  United  States,  and  that  the  evidence  prescribed  is  a  limitation 
upon,  and  forms  a  part  of,  the  definition  of  the  exceptions  intended 
to  be  made" to  the  comprehensive  language  of  the  preceding  section  of 
the  act.  And  that  evidence  is  the  certificate  to  be  furnished  to  the 
laborers  departing  from  the  county  by  the  collector,  or  his  deputy,  ot 
the  port  whence  be  takes  his  departure,  provided  for  in  the  next  sec- 
tion, being  section  4  of  the  act.  This,  we  think,  is  the  only  evidence 
of  prior  residence  and  a  right  to  return  of  a  departing  laborer  con- 
templated by  the  act  of  congress.     The  sweeping  language  of  sections 
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1  and  2  quoted,  it  /will  be  seen,  are  not  permissive  in  form,  bat  ex- 
pressly  prohibitory,  aud  excludes,  in  oumistakable  terms,  each  and 
every  Chinese  laborer,  and  but  for  the  exceptions,  also  explicitly  de- 
fined in  the  next  section,  none  of  that  class  could  be  admitted.  None 
bat  those  coming  within  the  plain  meaning  of  the  language  of  the  ex- 
ception can  be  taken  out  of  the  excluding  provisions.  There  is  no  other 
provision  in  the  act  to  indicate  a  different  policy,  or  that  congress  did 
not  intend  to  make  the  required  certificate  the  only  evidence  of  a  right 
to  return,  as  to  all  those  Chinese  laborers,  who,  having  a  right  to  the 
certificate  and  the  ability  to  obtain  it,  depart  from  the  country  with- 
out obtaining  it.  On  the  contrary,  the  only  other  sections  affording 
any  inference  or  light  on  this  point  are  section  5,  pointing  out  the 
mode  in  which  the  same  class  of  persons  desiring  to  depart  by  land 
shall  procure  similar  certificates;  and  section  12,  which  provides 
"that  no  Chinese  person  shall  be  permitted  to  enter  the  United  States 
by  land  without  producing  to  the  officer  of  customs  the  certificate  in 
this  act  required  of  Chinese  persons  seeking  to  land  from  a  vessel." 
This  provision  is,  positively,  prohibitory  also,  and  not  permissive; 
and  it  particularly  and  expressly  forbids  an  entry  without  the  partic- 
ular evidence  prescribed  by  this  act.  There  could  scarcely  have  been 
intended  one  rale  of  evidence  for  those  entering  by  land  and  another 
for  those  landed  from  vessels.  We  think,  then,  that  the  certificate 
provided  for  is  the  only  evidence  of  the  right  to  re-enter  the  United 
States,  or  having  re-entered,  to  remain,  of  a  Chinese  laborer  who  has 
departed  from  the  United  States,  having  the  opportunity  afforded  by 
the  act  to  obtain  the  certificate  required,  whether  he  comes  by  land 
or  by  sea. 

We  do  not  wish  to  be  understood  as  questioning  the  construction 
adopted  by  the  district  court,  in  the  Case  of  Chin  A  On,  18.  Fed. 
Eep.  506,  in  regard  to  those  Chinese  laborers  who  were  living  in  the 
United  States  at  the  date  of  the  conclusion  of  the  treaty,  November 
17,  1880,  or  subsequently,  and  who  left  the  United  States  prior  to 
May  6,  1882,  the  date  of  the  passage  of  the  restriction  act.  On  the 
contrary,  we  are  fuUy  satisfied  of  the  propriety  of  the  construction 
given  in  that  ease.  Congress  could  not  possibly  have  intended  to  re- 
quire that  class  of  Chinese  laborers  to  procure  the  required  certificate 
where  it  was  a  physical  impossibility  for  them  to  obtain  it;  and  it 
would  be  absurd,  under  the  circumstances,  to  hold  that  congress  in- 
tended to,,  arbitrarily,  exclude  that  class  in  direct  violation  of  the  ex- 
press terms  of  the  treaty  protecting  them.  Congress  had  declined  to 
enact  any  such  legislation  as  is  contained  in  the  restriction  act  while 
the  Burlingame  treaty  was  in  force,  for  the  reason  that  it  would  be 
an  act  of  bad  faith  on  the  part  of  the  United  States  towards  China, 
and  a  direct  violation  of  the  solemn  stipulation  of  the  treaty  between 
the  two  governments.  The  United  States  went  to  the  trouble,  ex- 
pense, and  delay  of  sending  a  special  mission,  composed  of  three  dis- 
tinguished gentlemen,  to  China,  for  the  express  purpose  of  procuring 
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a  modification  of  the  Barlingame  treaty,  in  order  to  enable  tlie  United 
States. to  adopt  the  legislation  now  in  qnestion  without  committing  an 
act  of  bad  faith  towards  China,  and  without  violating  the  treaty  stip- 
ulations  between  the  two  nations.  A  treaty  was  made  with  the  mod- 
ifications sought,  which  was  ratified  by,  and  apparently  satisfactory 
to,  both  nations.  And  the  modified  treaty,  in  express  and  the  most 
explicit  terms,  protected  the  class  in  question  in  their  right  to  remain 
in  the  United  States,  or  "to  go  and  come  of  their  own  free  will  and 
accord,"  and  also  provided  that  they  "shall  be  accorded  all  the  rights, 
privileges,  immunities,  and  exemptions  which  are  accorded  to  the 
citizens  and  subjects  of  the  most  favored  nation." 

It  is  expressly  stipulated  in  the  supplementary  treaty  that  the  "leg- 
islation taken  in  regard  to  Chinese  laborers  will  be  of  such  character 
only  as  is  necessary  to  enforce  the  regulation,  limitation,  or  suspension 
of  immigration,"  and. that  "the  limitation  or  suspension  shall  be  rea- 
sonable." Conceding  the  legislation  requiring  Chinese  laborers  de- 
parting from  the  United  States  after  the  passage  of  the  act  in  ques- 
tion, and  having  an  opportunity  to  do  so,  to  procure  and  produce  the 
required  certificate  to  be  "necessary"  and  "reasonable,"  still  such  a 
requirement  as  to  those  who  departed  after  the  date  of  the  treaty,  and 
before  the  passage  of  the  act,  or  before  it  was  practicable  or  possible 
to  obtain  the  certificate,  could  neither  be  necessary  nor  reasonable. 
If  congress,  then,  intended  by  this  act  to  make  this  provision  requir- 
ing the  prescribed  certificates  applicable  to  those  Chinese  laborers 
who  were  in  the  United  States  at  the  date  of  the  treaty,  and  who  left 
before  the  passage  of  the  act  of  May  6, 18S2, — ^before  it  was  possible 
to  obtain  the  certificate, — then  it  was  the  deliberate  intention  of  con- 
gress to  act  in  bad  faith  towards  the  government  of  China,  and  to 
violate  the  solemn  obligations  of  the  very  treaty  it  had  taken  so  great 
pains  to  obtain,  in  order  to  enable  it  to  honorably  legislate  at  all  upon 
the  subject.  Why  take  all  thia  trouble  to  negotiate  a  treaty  if  it  was 
intended  at  last  to  flatly  disregard  it,  and  legislate  in  direct  violation 
of  its  most  solemn  and  vital  stipulations  ?  Congress  might,  with  just 
as  much  propriety,  have  ignored  and  disregarded  the  Burlingame  as 
the  supplemental  treaty.  There  would  be  just  as  much  propriety  in 
wholly  repudiating  the  treaty  as  to  repudiate  it  in  this  vital  part, 
which  the  Chinese  government  took  care  to  have  inserted.  It  would 
be  to  the  last  degree  absurd,  under  the  circumstances,  to  suppose  for 
a  moment  that  congress  intended  to  make  the  provisions  of  sections 
3  and  4,  relating  to  certificates,  applicable  to  the  class  of  Chinese  la- 
borers referred  to.  We  cannot  attribute  to  congress  a  deliberate  in- 
tention to  commit  any  such  act  of  bad  faith  without  provisions  man- 
ifesting such  a  purpose  far  more  explicit  than  any  found  in  the  act. 

Again,  the  same  section  which  requires  the  certificate  gives  to- the 
departing  Chinese  laborer  an  absolute,  indefeasible  right,  without 
cost  or  expense,  to  have  the  certificate,  in  order  that  he  may  be  able 
to  produce  it  as  evidence  of  his  right  to  re-enter  the  United  States. 
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The  necessity  to  produce'  it,  and  the  right  to  have  it,  in  order  that  he 
may  produce  it,  are  correlative  conditions.  The  one  provision  is  the 
eomplement  of  the  other.  They  are  reciprocal,  and  mast  go  together. 
The  obligation  to  produce  the  certificate  presupposes  the  practicabDity, 
or,  at  least,  the  possibility,  of  procuring  it,  in  order  that  it  may  be 
produced.  The  two  provisions  go  together,  and  form,  but  one  legal 
conception.  The  obligation  to  produce  and  the  right  and  ability  to 
obtain  it  are  dependent,  and  not  independent,  conditions.  One  is  the 
counterpart  of  the  other,  and  it  is  not  to  be  supposed  that  congress 
vould  have  adopted  one  branch  of  the  proposition  without  the  other, 
otberwise  it  would  have  distinctly  done  so  in  terms.  If,  then,  it  is 
impossible  to  comply  with  the  condition,  the  impossible  condition 
mast  be  regarded  as  not  intended  as  to  this  class  of  laborers;  or  if 
intended,  it  must  be  void.  The  law  requires  nothing  impossible — 
Lex  non  eogit  ad  impossibilia,  (Bouv.  Law  Diet.  "Maxims;"  Broom, 
Max.  242 ;)  and  Lexnon  intendit  atiqidd  impouibile,  (Bouv.  Law  Diet.) 
— the  law  intends  not  anything  impossible — are  among  the  most  ven- 
erable maxims  of  the  law.  In  a  statute,  "No  text  imposing  obliga- 
tions  is  understood  to  demand  impossible  things."  Sedg.  St.  Law, 
191.  "Provisions  in  acts  of  parliament  are  to  be  expounded  accord- 
ing to  the  ordinary  sense  of  the  words,  unless  such  construction  would 
lead  to  some  unreasonable  result,  or  be  inconsistent  with,  or  contrary 
to,  the  declared  or  implied  intention  of  the  framer  of  the  law,  in  which 
case  the  grammatical  sense  of  the  words  may  be  modified,  restricted, 
or  extended  to  meet  the  plain  policy  and  provision  of  the  act." 
Dwarris'  St.  582.  The  rule  is  to  construe  words  "in  their  ordinary 
8ense„  unless  it  would  lead  to  abeurdity  or  manifest  injustice;  and  if  it 
should  so  vary  them  as  to  avoid  that  which  certainly  could  not  have 
been  the  intention  of  the  legislature,  we  must  put  a  reasonable  con- 
struction upon  the  words."  Id.  587.  See  Donaldson  v.  Wood,  22 
Wend.. 399;  Lake  Shore  Ry.  Co.  v.  Roach,  80  N.  Y.  339.  "All  laws 
should  receive  a  sensible  construction.  General  terms  should  be  so 
limited  in  their  application  as  not  to  lead  to  injuttioe,  oppression,  or 
an  alsttrd  consequence.  It  will  always,  therefore,  be  presumed  that 
the  legislature  intended  exceptions  to  its  language  which  would  avoid  re- 
sults of  this  character.  The  reason  of  the  law  in  such  cases  should 
prevail  over  the  letter."  U.  S.  v.  Kirby,  7  Wall.  486.  "In  whatever 
language  a  statute  may  be  framed,  its  purpose  must  be  determined 
by  its  natural  and  reasonable  effect.  •  *  *  To  require  a  heavy 
and  almost  impossible  condition  to  the  exercise  of  this  right,  with  the 
alternative  of  payment  of  a  small  sum  of  money,  is,  in  effect,  to  de- 
mand payment  of  that  sum."  Henderson  v.  Mayor  of  New  York,  92 
U.  S.  268.  See,  also.  Lessee  of  Brewer  v.  Blougher,  14  Pet.  198 ;  U.  S. 
v.  Freeman,  3  How.  564.  So,  in  the  case  of  the  class  of  Chinese  laborers 
DOW  under  consideration,  to  require  them  to  produce  a  certificate  as 
the  only  evidence  of  their  right  to  land,  when  it  was  impossible  or 
impracticable  to  procure  it,  would  be,  in  effect,  to  absolutely  and  un- 
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donclitioflally  Exclude  them.  Yet  it  is  manifestly  the  policy,  intent, 
and  reason  of  the  law  to  carry  oat  in  good  faith  the  stipulations  of 
the  treaty  that  they  "shall  be  allowed  to  go  and  come  bf  their  own  free 
wiU  and  aceotd,"  and  "be  accorded  all  the  rights,  privileges,  immunities, 
and  eueemptions  which  are  accorded  to  the  citizens  and  subjects  of  the  most 
favored  nation." 

We  are  therefore  fally  satisfied  that  those  Chinese  laborers  who 
were  in  the  United  States  on  November  17, 1880,  and  left  before  the 
paBsflge  of  the  restriction  act,  and  those  also  who  came  into  the  United 
States  and  departed  therefrom  between  that  date  and  May  6,  1882^ 
^nd  even  afterwards,  before  the  collector  w^s  prepared  to  issne  the 
certificates  provided  for  in  section  4  of  the  restriction  act,  "in  such 
form  as  the  secretary  of  the  treasury  shall  prescribe,"  are  entitled  to 
re-enter  the  United  States  upon  satisfactory  evidence  other  than  the 
certificates  provided  for  in  said  section  4. 

The  secretary  of  the  treasury  ^rs<  issued  his  circular,  notifying  the 
various  collectors  of  the  ports  of  the  United  States  of  the  passage 
and  terms  of  the  restriction  act,  and  indicating  the  form  of  certificate 
to  be  used, — which  form,  under  the  act,  is  to  be  pre  scribed  by  him  alone, 
— on  May  19,  1882,  and  that  circular  was  received  at  the  port  of 
San  Francisco  on  if  ay  26th,  in  time  for  the  outgoing  steamer  for 
China,  which  sailed  on  June  <5th.  The  secretary,  however,  did  not 
send  out  his  blanks,  or  authorize  any  to  be  printed  by  the  collector, 
or  furnish  full  instructions  in  time  to  arrive  before  August  4th,  the 
date  at  which  the  right  of  Chinese  laborers  to  enter  the  United  States 
expired.  They  were  in  fact  received  at  this  port  on  August  8,  1882< 
The  Chinese  consul,  on  consultation  with  the  officer  in  chaise  of  the 
collector's  office,  had  blank  certificates  printed,  at  his  own  expense, 
upon  the  same  sheet  with  a  certificate  or  passport  issued  by  himself, 
which  were  issued  by  the  collectors  to  outgoing  Chinese  laborers,  and 
which,  by  direction  of  the  secretary  of  the  treasury,  through  tele- 
graphic correspondence,  were  marked  "Temporary."  The  first  of 
these  certificates  was  dated  June  6th.  From  that  time  till  August 
8th  these  temporary  certificates  were  issued,  at  first  on  the  same 
sheet  with  the  other  issued  by  the  Chinese  consul,  and  afterwards 
separately.  Thiese  certificates  have  been  recognized  by  the  collector 
when  presented  by  returning  Chinese  laborers.  Up  to  the  date  of 
the  circular  of  the  secretary  of  the  treasury,  received  at  San  Fran- 
cisco May  26th,  the  secretary  had  not  presoiibed  the  form  of  the  cer- 
tificate, and  clearly  the  collector's  office  at  San  Francisco  was  not 
in  a  condition  to  execute  the  law  according  to  its  terms  in  time  for 
any  Chinese  laborers  departing  prior  to  the  sailing  of  the  steamer 
which  left  on  June  6th.  We  therefore  hold  that  those  Chinese  la- 
borers who  departed  from  San  Francisco  prior  to  June  6th  could 
not  reasonably  procure  the  prescribed  certificate,  and  they  must  be 
admitted,  dn  their  return,  on  other  satisfactory  evidence  of  their 
having  been  in  the  United  States  between  November  17,  1880,  and 
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the  date  of  their  departure.  On  and  after  June  «th  the  collector 
was  prepared  to  carry  oat  the  law  according  to  its  real  intent,  and 
all  Chinese  laborers  departing  from  the  port  of  San  Franoiaoo  on  and 
since  that  date,  having  had  an  opportunity  to  procure  tiie  required 
certificate,  will  be  required  to  produce  it. 


UnitSd  States  v.  ChEsman.* 

■    (fUrcuU  Court,  M.  D.  Uistouri.    March  80,  1881.) 

IiroiCTMEST  FOB  Maiumo  AS  Obscese  and  Indbcsnt  Poblicatiow. 

An  illustrated  paraplilet,  purp<)rtipg  to  be  a  work  on  the  subject  of  the  treat- 
ment of  spermatorhoea  and  impote.icy,  and  consisting  partially  of  extracts  from 
standard  books  upon  medicine  and  surgery,  but  of  an  indecent  and  obscene 
character,  and  intended  for  general  circulation,  hdd  to  come  within  the  pro- 
Tisioos  of  section  iH^'i  of  the  Revised  Statutes. 

Indictment  for  depositing  in  the  mail  a  publication  of  an  obscene 
and  indecent  character.  The  indictment  describes  the  publication  as 
"a  pamphlet  entitled '  Prof.  Harris'  New  Discovery  for  the  Radical  Cure 
of  Spermatorhoea  and  Impotency,  with  the  Anatomy  and  Physiology  of 
the  Generative  Organs,  Illustrated ;  and  the  Science  of  a  Eadical  Cure. ' 
By  bis  'new  departure'  in  the  treatment  of  those  troubles,  viz.,  local 
absorption  at  the  seat  of  the  disease," — which  said  publication  is  so 
indecent  that  the  same  would  be  offensive  to  the  court  here,  and  imr 
proper  to  be  placed  on  the  records  thereof. 

WUHam  H.  Bliss,  for  the  United  States. 

Dyer,  Lee  &  Ellis,  for  defendant. 

McCbabt,  J.  In  this,  case,  by  agreement,  counsel  have  submitted 
to  the  court  the  question  whether  the  publications  complained  of 
come  within  the  provisions  of  section  3893  of  the  Revised  Statutes, 
which  prohibits  the  mailing  in  any  post-office  of  any  publication  of 
an  obscene  or  indecent  character.  We  have  considered  this  question 
after  a  full  oral  argument  by  counsel,  and  we  are  clearly  of  the  opin- 
ion that  the  publications  referred  to  in  the  indictment  and  informa- 
tion do  fall  within  the  provisions  of  this  section  of  the  statute. 
They  are  clearly  both  obscene  and  indecent,  and,  in  our  opinion, 
within  the  meaning  of  the  statute.  It  is  not  necessary,  perhaps,  to 
say  more,  but  I  may  remark  that  it  has  been  insisted  by  counsel  for 
the  defendant,  with  great  earnestness,  that  the  publications  in  ques- 
tion are,  in  their  character,  medical,  and  that  the  matters  complained 
of  are,  to  a  large  extent,  extracts  from  standard  medical  works.  It 
may  be,  and  probably  is,  true  that  much  of  the  offensive  matter  is 
taken  from  books  upon  medicine  and  surgery,  which  would  be  proper 

»Bcported  by  BenJ.  F.  Res,  Esq.,  of  the  St.  Louis  bar. 
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enoagh  for  the  general  use  of  members  and  students  of  the  profes- 
sion. There  are  many  things  contained  in  the  standard  works  upon 
these  subjeots  which,  if  printed  in  pamphlet  form  and  spread  broad- 
cast among  the  community,  being  sent  through  the  mail  to  persons 
of  all  classes,  including  boys  and  girls,  would  be  highly  indecent  and 
obscene.  I  ^m  not  prepared  to  say,  and  it  is  not  necessary  now  to 
decide,  whether  these  medical  books  could  be  sent  through  the  mails 
without  a  violation  of  the  statute.  The  publications  before  us  are 
not  medical.  It  is  manifest  from  an  examination  of  them  that  they  are 
intended  to  be  circulated  generally  among  the  people.  We  decide  at 
present  nothing  more  than  they  come  within  the  provisions  of  the  stat- 
ute, and  that  when  deposited  in  the  post-office,  directed  to  any  actual 
person,  the  law  is  violated,  without  regard  to  the  character  of  the 
person  to  whom  they  are  directed.  This,  perhaps,  may  be  shown  by 
way  of  mitigation  or  aggravation  of  the  offense,  but  not  in  justifica- 
tion. 

See,  generally,  U.  S.  v.  Kaltmsysr,  16  Fed.  Rep.  760,  and  Bates  v.  U.  8. 10 
Fei).  Uep.  92,  and  note. 


TowEB  V.  Bemis  &  CaiiL  Habdwabs  &  Tool  Go.  and  others. 

{Circuit  Court,  D.  Mauachuietti.     Fot)ruar}r  28, 1884.) 

1.  Patents— What  w  Patentable — Mebe  AoonEOATioK. 

The  mere  -.  ombination  in  a  convenient  form  of  several  devices,  having  no 
common  purpose,  is  not  patentable. 

2.  Same — Improved  Mokkby- Wrench. 

Patent  No.  96,166,  for  an  improvement  in  monlcey- wrenches,  cannot  be  held 
to  cover  every  wrench  in  which  the  cam  is  solidly  attached  to  the  jaw,  since 
similar  arrangements  were  in  use  before  the  letten  issued. 

In  Equity. 

D.  Hall  Rice,  for  complainant. 

John  L,  S.  Roberts,  for  defendants. 

LowELii,  J.  The  plaintiff  owns  patent  No.  56,166,  issued  to  By- 
ron Boardman,  July  10,  1866 ;  and  it  is  admitted  that  the  invention 
was  made  in  October,  1865.  The  patent  is  for  an  "improved  tool,"  or, 
as  the  specification  says,  "an  improved  combination  tool;"  and  "the 
[one]  object  of  this  invention  is  to  combine  a  pipe- wrench  with  a 
monkey-wrench,  in  such  manner  that  two  of  the  jaws  of  the  latter  shall 
serve  as  griping-jaws  for  firmly  holding  rods  or  pipes  of  varying  diam- 
eters, which  it  may  be  desirable  to  turn."  A  second  and  third  poxpose 
are  to  combine  a  screw-driver  with  the  handle  of  a  wrench  in  certain 
convenient  modes.  Of  the  five  claims,  only  two  have  been  mentioned 
in  this  suit,  and  only  one  is  said  to  be  infringed;  claim  "1,  as  an  im- 
provement in  monkey-wrenches,  the  combiuation  of  the  cam,  n,  with 
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the  movable  or  fixed  jaw-head  of  a  monkey-wrench,  so  as  to  form 
thereof  a  pipe-wrench,  substantially  as  described." 

One  Pjark  had  obtained  a  patent  in  1866,  No.  48,037,  for  a  tool 
which  described  and  claimed  "a  combined  hammer,  claw,  monkey- 
wrench,  socket-wrench,  and  screw-driver."  Boardman's  tool  is  con- 
fessedly and  intentionally  an  improvement  npon  Park's  tool.  In  the 
latter,  the  jaws  of  a  monkey-\^rench  were  placed  on  one  side  of  the 
common  handle,  and  a  hammer  and  claw  on  the  other  side.  Board- 
man  put  into  the  claw  of  Park's  hammer  a  serrated  piece  of  steel, 
called  "the  cam,  n,"  which  had  a  rocking  motion,  and  be  made  a 
notch  in  the  hammer  opposite  the  cam,  and  in  this  way  the  claw  and 
hammer  formed  a  pipe-wrench,  as  well  as  a  claw  and  hammer.  Two 
monkey-wrenches  and  two  pipe- wrenches  had  been  put  npon  a  single 
handle  before  October,  1865,  but  no  tool  had  been  made  with  a 
monkey-wrench  on  one  side  and  a  pipe-wrench  on  the  other  of  the 
same  handle.  A  monkey-wrench  has  its  jaws  always  parallel  and 
preferably  smooth,  so  as  to  work  to  the  best  advantage  upon  paral* 
lel-sided  nuts.  A  pipe-wrench  should  have  a  notch  or  curve  in  one 
of  its  jaws,  to  embrace  the  pipe  or  rod;  a  serrated  surface  in  the 
other,  to  take  better  hold ;  and  this  part  should  have  a  rocking  mo- 
tion, so  that  the  grip  of  the  wrench  can  be  loosed  by  merely  revers- 
ing the  handle. 

The  plaintiff  contends  that  Boardman's  pipe-wrench,  considered  by 
itself,  was  the  first  which  had  the  cam  so  placed  that  the  strain  would 
come  upon  a  solid  jaw.  The  old  form  of  this  kind  of  tool,  of  which 
the  defendants  made  about  one  hundred  dozen  a  year,  for  six  or  seven 
years  before  1866,  was  that  patented  by  Bartholemew  &  Merrick,  la 
1849,  No.  6,002.  In  this  tool,  which  was  an  improvement  upon  one 
patented  by  Merrick  in  1848,  the  upper  jaw  was  curved  or  notched, 
to  embrace  the  rod  or  pipe,  and  the  lower  jaw  was  serrated  and  had 
a  rocking  motion  by  being  pivoted  at  its  lower  end,  immediately  above 
the  nut,  which  actuates  the  movable  jaw.  The  cam  was  solid  with 
the  jaw,  but  the  plaintiff  insists  that  too  great  strain  came  upon  the 
pivot.  There  is  i^o  evidence  in  the  record  that  the  Bartholemew  & 
Merrick  wrench  ever  broke  at  the  pivot,  and  the  Exhibit  1,  which  rep- 
resents it,  appears  to  be  strong;  but  the  wrenches  in  litigation  here 
are  still  stronger. 

Amos  Gall,  a  member  of  the  defendant  corporation,  obtained  a  pat- 
ent in  1866,  No.  57,621,  for  an  improved  pipe-wrench,  ^rhich,  in 
straetnre,  is  the  Bartholemew  &  Merrick  tool,  with  the  addition  that 
the  rocking  j&'w  is  loosely  confined  by  two  collars.  The  invention  was 
made  later  than  Boardman's.  The  special  advantages  of  this  tool 
are  not  explained,  bat  it  is  obvious  that  the  collars  prevent  the  rock- 
ing-jaw  from  rocking  too  far,  and  if  there  was  danger  of  its  breaking 
at  the  pivot,  it  overcomes  this  difficulty  by  bringing  the  strain,  after 
the  rocking  has  gone  far  enough,  upon  the  collars,  and  through  the 
collars  upon  the  handle  of  the  tool.     Since  this  wrench  was  invented 
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the  defendants  have  sold  it  instead  of  the  other  form.  This  tool  is 
admitted  not  to  infringe  the  patent  in  suit.  The  defendants  likewise 
make  and  sell  a  tool  which  unites  upon  a  single  handle  the  jaws  of  a 
monkey-wrench  on  one  side,  and  the  jaws  of  the  Gall  pipe-wrench  on 
the  other.  The  question  is  whether  this  tool  infringes  the  first  claim 
of  the  patent. 
The  primary  examiner  rejected  Boardman's  application,  saying : 

"The  tool,  as  desoribedand  shown,  is  an  aggregation  of  four  distinct  tools, 
answering  to  four  different  purposes,  some  widely  dissimilar,  and  others  an- 
alogous, but  in  no  particular  does  any  one  of  these  tools  add  any  value  to 
either  of  the  others,  or  co-operate  therein  to  effect  a  common  purpose,  and 
hence  no  combinable  relationship  exists  between  chem.  That  the  aggrega- 
tion of  these  several  tools  in  the  manner  sliown  results  in  a  convenient  arti- 
cle, is  not  questioned,  and,  as  an  article  of  manufacture,  the  tool  so  resulting 
may  possess  patentable  novelty,"  etc. 

The  examiners  in  chief  reversed  this  decision. 

Since  1866  the  supreme  court  have  decided  that  there  is  no  pat- 
entable combination,  properly  so-called,  in  an  aggregation  of  devices 
which  have  no  common  purpose  or  effect,  concurrent  or  successive. 
Hades  v.  Van  Wonner,  20  Wall.  353 ;  Reckendorfer  v.  Faber,  93  U. 
S.  347;  Pickering  y.  McCulloiigh,  104  U.  S.  310;  Packing  Co.  Cases, 
105  U.  8.  566.  Applying  the  rule  of  those  cases  to  the  facts  of  this, 
they  decide  that  a  broad  claim  cannot  be  sustamed  for  merely  put- 
ting together  two  old  tools  for  convenience  of  manipulation  in  their 
several  and  wholly  distinct  nses ;  but  that  the  patent  must  be  limited 
to  some  patentable  improvement,  either  in  the  method  of  combining 
the  tools,  or  in  one  or  more  of  the  tools  themselves.  No  invention  is 
claimed  which  relates  to  the  mode  of  combination;  but  the  pipe- 
wrench  itself  is  said  to  be  an  improvement  on  all  which  preceded  it. 

The  cam,  n,  is  specifically  claimed  in  the  second  claim  thus : 

"The  manner  herein  described  of  securing  the  pipe-wrench  cam  within  a 
recess,  so  that  this  cam  will  be  firmly  sustained  by  the  solid  metal  surround- 
ing it,  during  the  operation  of  turning  a  cylindrical  objeet,  and  allowed  to 
play  loosely  when  released,  substantially  as  described." 

It  is  not  contended  that  the  second  claim  is  infringed,  and  if  it 
claims  the  cam,  n,  as  broadly  as  the  invention  will  permit,  the  first 
claim  is  not  infringed,  which  is  for  the  combination  of  the  cam,  n, 
with  one  of  the  jaw-heads  of  a  monkey-wrench.  The  defendant's  cam, 
or  rocking  serrated  jaw,  is  like  the  old  jaw  of  the  Bartholomew  & 
Merrick  wrench,  and  not  at  all,  in  appearance,  at  least,  like  a  cam 
rocking  in  a  recess.  It  has  solidity,  to  be  snre,  but  this  is  not  ob- 
tained by  affixing  it  any  more  firmly  to  the  jaw  than  it  was  in  Bar- 
tholomew &  Merrick's,  where  it  was  a  part  of  the  jaw  itself,  but  in  put- 
ting a  collar  round  that  jaw,  which  prevents  its  rocking  so  far  as  to 
bring  a  dangerous  strain  upon  the  pivot. 

There  were  several  kinds  of  cams  in  use  in  pipe-wrenches  before 
1866,  one  of  which  is  in  the  wrench  patented  to  Phillips  in  1859, 
No.  33,857.    In  this  wrench  the  .serratjd  cam  had  a  sliding  motion 
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npon  the  solid  lower  jaw  of  a  pipe-wrenoh.  The  plaintifiEls  expert 
says  that  this  wrench  must  have  been  of  no  practical  value,  because 
the  sliding  cam  has  not  the  rocking  or  toggle  motion  necessary  to  re- 
lease the  pipe  readily  from  the  grip  of  the  jaws  when  the  handle  is 
reversed.  This  criticism  is  undoubtedly  sound  in  assuming  that  a 
rocking  motion  is  preferable  to  a  sliding  one.  It  was,  however,  dem- 
onstrated at  the  hearing  that  Phillips'  tool  will  work  to  some  consid- 
erable extent.  Whether  it  was  a  commercial  success,  I  do  not  know. 
There  is  no  evidence  about  it,  excepting  that  it  was  patented  and 
was  made.  Considering  the  existence  of  the  tools  which  I  have  men- 
tioned, and  of  many  others  having  several  different  sorts  of  cams,  I 
am  of  opinion  that  the  plaintiff  cannot  claim  every  cam  which  is 
solidly  attached  to  the  jaw,  or  jaw-head,  and,  specifically,  that  he 
cannot  claim  the  cam  which  the  defendant  uses,  which  is  the  Bar- 
tholemew  &  Merrick  rocking  jaw,  made  more  convenient  and  secure 
by  two  collars  which  play  upon  the  handle.  It  was  not  a  known  sub- 
stitute for  cam',  n,  because  the  collars  were  new. 

It  follows  that  the  pipe-wrench  of  the  defendants  is  different  from 
that  of  the  plaintiff;  and  since  the  broad  claim  of  aggregating  any 
pipe-wrenoh  with  any  monkey-wrench  upon  a  single  handle  cannot 
be  sustained,  I  do  not  see,  as  I  have  already  said,  that  a  wider  mean- 
ing can  be  given  to  cam,  n,  in  the  first  claim,  than  if  the  patent  was 
for  the  pipe-wrench  alone.     There  is  therefore  no  infringement. 

Bill  dismissed,  with  costs. 


l^HNTtABOB  V.  KiBBT.     (Three  Gases.) 

Pbntlaboe,  for  Himself,  and  the  United  States,  v.  Kirby  Bono 
Manuf'g  Co.     (Three  Cases.) 

(DMriet  Cowrt,  8.  D.  New  York.    .January  31,  ISW.) 

1.  Pat^btps— Fame  Sxampiko — ^Bbt.  St.  H  4901,  732— Peitat-tt. 

Hection4901,  Kev.  St.,  imposing  a  penalty  for  false  marking  upon  articles  the 
■word  "  patented"  witli  intent  to  deceive  tlie  public,  as  a  penal  sialule,  is  to  be 
strictly  construed  It  makes  penal  only  the  act  of  stamping.  Taking  the  stamped 
articles  into  another  district  with  the  intent  to  sell  them  is  neither  prohibited 
'nor  made  penal,  and  cannot  be  construed,  as  in  cases  of  larceny,  as  a  repetition 
or  continuance  of  the  act  of  stamping  in  the  district  to  which  the  articles  are 
removed. 

2.  Same — SxATtrrE  Cbeatino  New  Offembb — OoifSTnncTioN. 

Where  a  statute  creates  a  new  offense  and  at  the  same  time  prescribes  a  par- 
ticular and  limited  reraeily,  all  different  or  other  remedies  than  those  prescribed 
are  to  be-d^emed  excluded. 
3v  Sake— Rbcotbbt  of  Peitamt — Action,  wherb  Brouoht. 

As  section  4901  declares  that  the  penalty  is  "  to  be  recovered  by  suit  in  any 
district  of  the  Uuited  States  within  whose'jurisdiction  such  offense  may  have 
been  committed,"  held  that  no.siiit  fof  subh  penalty  can  be  maiutaiaed  except 
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in  the  district  Trbere  the  act  of  stampinswas  committed,  and  that  the  general 
provision  of  section  732,  that  suits  for  penalties  and  f  orleitures  may  be  lirou^ht 
wherever  the  defendant  may  be  found,  does  not  apply  to  suits  under  section 
4901. 
4.  Samk — Complaint — Demuhrbh. 

In  a  suit  to  recover  10  penalties  of  (100  each  for  falsely  stamping  certain 
wooden  vent  bungs  with  the  words  "  Fat.  Nov,  28, 1882,"  the  complaint  cliarged 
tliat  the  articles  were  so  stamped  in  Cincinnati  with  intent  to  bring  them  to 
New  York  for  sale ;  that  they  were  so  brought  and  exposed  for  sale ;  and  that 
the  defendant  continued  ana  thereby  repeated  and  renewed  said  false  stamp- 
'  ing,  etc.  Held,  on  demurrer,  that  the  suit  could  not  be  maintained  in  this  dis- 
trict, but  only  in  the  district  where  the  articles  were  actually  stamped. 

Demurrer  to  Complaint.  . 

Brodhead,  King  d  Voorheea,  for  plaintiffs. 

Edtvard  Fitch,  for  defendant. 

Bbown,  3.  These  six  actions  were  brought  to  recover  10  penalties 
of  $100  in  each  of  the  six  suits,  under  section  4901  of  the  Revised 
Statutes,  for  falsely  stamping  upon  certain  unpatented  wooden  vent 
bungs  the  words  "Pat.  Nov.  28,  1882,"  with  intent  to  deceive  the 
public.  The  section  above  referred  to  imposes  upon  every  person 
"who  in  any  manner  marks  upon  or  affixes  to  any  unpatented  article 
the  word  'patent,'  or  any  word  importing  that  the  same  is  patented, 
for  the  purpose  of  deceiving  the  public,  a  penalty  of  $100  for  each 
article  so  stamped;  one-half  of  said  penalty  to  the  use  of  the  per- 
son who  shall  sue  for  the  same,  and  the  other  to  the  use  of  the  United 
States,  to  be  recovered  by  suit  in  any  district  court  of  the  United 
States  within  whose  jurisdiction  such  offense  may  have  been  com- 
mitted." In  the  original  complaint  it  did  not  appear  clearly  where 
the  act  of  stamping  was  done,  and  on  motion  of  the  defendant,  the 
plaintiff  was  required  to  make  the  complaint  more  de&nite  and  cer- 
tain in  that  particular.  The  amended  complaint,  accordingly,  states 
as  follows  : 

"That  the  aboved-named  defendant,  at  Cincinnati,  in  the  state  gt  Ohio,  or 
other  place  without  the  state  of  New  York,  or  without  the  Southern  district 
thereof,  on  or  about  the  fif teentli  day  of  September,  1883,  falsely  stamped  and 
procurol  to  be  stamped  upon  and  affixed  to  ten  certain  unpatented  articles 
hereinafter  described  the  words  •  Pat.  Nov.  28,  1882;'  and  thereupon  said  de- 
fendant brought,  and  caused  to  be  brought,  said  ten  unpatented  articles  to  the 
city  of  New  York,  within  this  district,  and  then  and  there,  with  intent  to 
dw:eive  the  public,  continued  and  thereby  repeated  and  renewed  said  false 
stamps,  and  thereby  falsely  stamped  said  articles  at  said  city,  all  for  the  pur- 
pose of  exposing  said  articles,  and  putting  the  same  upon  the  market  at  said 
city,  and  inducing  the  public  at  said  city  to  understand  and  believe  the  said 
articles  were  patented,  whereas  they  were  unpatented  articles." 

To  the  amended  complaint  in  each  of  the  six  actions  the  defendant 
has  demurred  for  want  of  jurisdiction,  and  that  no  cause  of  action  is 
stated. 

The  statements  in  the  complaint  above  quoted,  to  the  effect  that 
the  defendant,  at  the  city  of  New  York,  "continued  and  thereby  repeated 
and  renewed  said  false  stamps,  and  thereby  falsely  stamped  said  arti- 
cles at  said  city,"  etc.,  are  plainly  not  averments  of  any  real  act  of 
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stamping  or  affixizig  the  marks  referred  to,  within  this  district,  but 
only  a  statement  of  such  legal  effect  as  the  plaintiff  claims  to  result 
from  tbe  previoas  act  of  stamping  the  articles  at  Cincinnati,  or  other 
place  without  the  state  of  New  York,  with  the  intention  of  bringing 
them  here  for  sale  so  stamped.  The  only  act  of  stamping  averred  is 
plainly  at  Cincinnati,  or  other  place  without  this  district.  The  ques- 
tion to  be  determined,  therefore,  is,  whether  when  the  stamping  is 
done  without  the  district,  with  the  intent  to  bring  the  stamped  arti- 
cles within  this  district  and  there  sell  them  in  fraud  of  the  public, 
and  such  articles  are  accordingly  brought  here  and  offered  for  sale, 
any  offense  is  committed  under  section  4901,  for  which  a  penalty  can 
be  recovered  in  this  district. 

The  statute  in  question,  though  a  public  statute  and  designed  to 
prevent  impositions  upon  the  community,  is,  nevertheless,  a  highly 
penal  one.  The  artides  stamped  may  be  of  comparatively  little 
value;  yet  a  penalty  of  $100  is  fixed  for  the  stamping  of  each.  In. 
these  suits  $6,000  are  claimed  as  penalties.  One  half  of  any  re- 
covery in  such  suits  may  go  to  whomsoever  it  may  please  to  sue, 
though  the  plaintiff  have  no  special  interest  in  the  subject,  and  may 
not  have  sustained  any  actual  injury.  It  is  an  action  qui  tam  for  the 
use  of  tbe  informed  and  the  government.  Such  penal  statutes  are 
always  construed  strictly;  that  is,  they  are  not  to  be  extended  to  acts 
■  which  do  not  clearly  come  within  the  plain  meaning  and  ordinary  ac- 
ceptation of  the  words  used.  The  offense,  being  created  by  statute, 
does  not  extend,  and  cannot  in  such  caces  be  construed  by  the  courts 
as  exten^g,  beyond  tbe  fair  meaning  of  the  language  employed  in 
designating  the  offease.     Ferrett  v.  AtwfU,  1  Blatohf.  151,  156. 

The  offense  under  the  third  subdivision  of  section  4901  is  clearly 
the  act  of  marking  npon  or  affixing  to  any  unpatented  article  the 
word  "patent,!'  or  any  word  importing  that  the  same  is  patented,  for 
the  purpose  of  deceiving  the  public.  The  intent  to  deceive  must  ac- 
company the  act;  but  the  act  which  is  made  penal  is  affixing  the 
mark  or  stamp,  and  iiothing  else.  The  acts  in  this  case,  with  the 
accompanying  unlawful  intent,  were  wholly  completed  at  Ginoinaati, 
or  other  place  without  this  district.  The  statuatory  offense  being 
therefore  complete  before  the  articles  were  brought  into  this  district, 
the  prescribed  penalties  could  clearly  have  been  recovered  under  the 
last  clause  of  the  statute  within  the  district  where  it  was  thus  com- 
mitted. 

The  plaintiff,  while  admitting  that  the  defendant  was  liable  to  suit 
within  the  district  where  the  articles  were  in  fact  stampedj  contends 
that,  becaase  the  articles  are  brought  within  this  district  and  offered 
for  sale  here  pursuant  to  the  original  intention,  the  plaintiff  may  also 
sue  for  the  penalties  hne^First,  because  the  offense,  as  it  is  claimed, 
is  a  continuous  one,  uid  is  in  effect  repeated  and  continued  within  the 
district  where  the  articles  are  brought;  and,  second,  because  by  sec- 
tion 732  of  the  Bevised  Statutes  it  is  provided  that  "all  pecuniary 
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penalties  and  forfeitnreB  may  be  sued  for  and  recoTeried  either  in  the 
district)  where  they  aocrue  or  in  the  district  where  the  offender  is 
found." 

1.  I  cannot  sustain  the  contention  that  any  oiffense  nniei  section 
4901  is  "committed,"  or  "repeated,"  within  this  district^  in  eonse- 
qnence  of  the  articles  being  brought  here,  and  exposed  for  sale  in  pur'' 
'  suance  of  the  original  intention^  The  statute  has  not  made  penal  the 
act  of  o£Fetring  such  falsely  stamped  articles  for  sale,  or  the  act  of 
bringing  them  from  one  district  to  another  with  such  intention.  Had 
the  articles  been  thus  stamped  in  Canada  with  the  intention  of  brings 
ing  them  here  for  sale,  and  had  they  then  been  brought  here,  and  put 
on  the  market,  no  offense  would  have  been  committed  under  this  stat- 
ute, because  the  prohibited  act  would  have  been  done  without  our 
jurisdiction,  and  the  acts  of  bringing  the  articles  into  the  country, 
and  offering  them  for  sale  already  falsely  stamped,  caAnot  possibly 
be  brought  within  the  prohibitory  language  of  the  statute.  Had  it 
been  the  object  of  congress  to  make  penal  the  exposure  of  such  ar- 
ticles for  sale,  it  must  be  presumed  that  appropriate  words  to  indicate 
that  intention  would  have  been  used.  Under  the  rule  of  construction 
above  referred  to,  the  language  of  the  statnte  cannot  be  thus  extended 
merely  because  the  statute  may  be  easily  evaded,  or  because  the  same 
mischief  may  be  done  by  means  of  other  acts  not  prohibited,  and 
which  cannot  possibly  be  brought  within  the  fair  meaning  of  the  stat* 
uatory  terms.  The  language  of  Marshall,  G.  J.,  in  the  case  of  U.  8. 
V.  Wiltberger,  5  Wheat.  96,18  specially  applicable  here:  "The  ease," 
he  says,  "must  be  a  strong  one  indeed  which  would  justify  a  court  in 
departing  from  the  plain  meaning  of  the  words,  especially  in  a  penal 
act,  in  search  of  an  intention  which  the  words  themselves  did  not 
suggest.  To  determine  that  a  case  is  within  the  intention  of  a  stat- 
nte, its  language  must  authorize  us  to  say  so.  It  would  be  danger- 
ous indeed  to  carry  the  principle  that  a  case  which  is  within  the  rea- 
son or  mischief  of  a  statute,  is  within  its  provisions  so  far  as  to  punish 
a  crime  not  enumerated  in  the  statute,  because  it  is  of  equal  atrocity 
or  of  kindred  character  with  those  which  are  enumerated.  Ferrett  v. 
Atirill,  1  Blatchf.  151-156.  See,  also,  The  Saratoqa,  9  Fed.  Rbp.  822 
-325;  U.  S.  V.  Temple,  106  U.  8.  97;  U.  S.  v.  Graham,  3  Sup.  Ct. 
Rep.  583;  RM,<7/7f«8  v.Sfate,  2  Sup.Ct.  Rep..832-888;  French  y.  Foley, 
11  Fed.  Rep.  801-804,  and  cases  there  citcd< 

The  analog}'  afforded  by  indictments  for  larceny,  which  may  be 
brought  in  any  county  wherein  the  thief  is  found  with  the  goods,  is 
not  applicable  here.  The  reason  of  that  rule  is  that  the  legal  own- 
er's right  to  his  goods  is  not  changed  by  the' theft;  every  moment  of 
the  thief's  possession  of  the  goods  is  a  continuation  of  the  original 
trespass,  theft,  or  felony,  amounting  to  a  new  asportation  and  ab- 
straction. 1  Rubs.  Cr.  173.  In  its  nature  it  is  a  oontinuoas  feloni- 
ous appropriation  of  another  man's  property.  But  the  crime  of  bnr- 
qlary,  which  includes  the  felonious  entry  of  the  particular  loeut  in  quo. 
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as  an  ingredient  in  that  o£Pensd,  must,  At  common  law,  be  prosecuted 
in  the  county  -where  the  entry  was  committed ;  so,  in  the  case  of  rob- 
bery, it  is  only  by  statnte  that  an  indictment  can  be  brought  in  an- 
other county.  1  Hale,  P.  C.  636;  Haskins  v.  People,  16  N.  Y.  344, 
where  the  authorities  are  reviewed.  In  the  present  case,  the  offense 
is  purely  a  statutory  one,  and  consists  solely  in  affixing  certain  marks 
or  stamps  with  intent  to  deceive  the  public.  The  offense  may  be 
complete  and  the  penalty  incurred,  though  the  articles  are,  in  fact, 
never  offered  for  sale  or  known  to  the  public.  The  intent  to  de- 
ceive is  doubtless  continuous  where  the  articles  are  offered  to  the 
public ;  but  it  is  not  that  intent  which  is  made  penal,  but  the  act  of 
stamping  when  accompanied  by  that  intent.  Here  that  act  was  com- 
pleted, and  the  "offense,"  therefore,  wholly  "committed"  without  this 
district.  There  was  no  act  of  marking  or  stamping  within  this  district.  - 
No  act  prohibited  by  the  statute  was  committed  here.  Bringing  the 
falsely-stamped  articles  here,  though  in  pursuance  of  the  original  in- 
tention, cannot,  by  any  stretch  of  language,  become  an  act  of  marking 
within  this  district,  and  hence  the  "offense"  was  not  "committed" 
here. 

2.  There  are,  doubtless,  strong  grounds  for  permitting  such  actions 
to  be  brought,  under  the  provisions  of  section  732  above  quoted,  in 
districts  other  than  that  where  the  offense  was  committed,  if  that 
can  be  allowed  consistently  with  the  established  rules  of  statutory 
construction.  For  if  after  falsely  stamping  such  unpatented  articles 
the  offender,  on  immediately  leaving  the  district,  cannot  be  prosecuted 
elsewhere,  it  will  plainly  be  very  easy  in  many  cases  to  evade  the 
statute  altogether.  If,  on  the  other  hand,  the  defendant  is  liable  to 
bo  sued  for  such  penalties  under  section  732  in  any  one  of  all  the 
districts  in  the  country  where  he  may  at  any  time  happen  to  be  found, 
great  embarrassments  in  such  suits  might  often  arise.  Controversies 
under  this  section,  so  far  as  they  have  come  under  my  own  observa- 
tion, have  sprung  mostly  out  of  bona  fide  differences  in  regard  to  the 
character  of  the  articles,  whether  embraced  within  certain  patents  or 
not,  and  controversies  as  to  the  date  of  the  patentee's  rights.  The 
requirement,  also,  of  the  statute,  making  the  intention  to  deceive  the 
public  material,  may  demand  examination  of  numerous  witnesses  at 
the  place  where  the  acts  were  done;  and  these  various  considerations 
might  eonstitnte  possibly  a  sufficient  reason  for  limiting  the  prosecu- 
tion of  offenses  so  highly  penal  to  the  district  where  they  were  in  fact 
committed. 

The  language  of  section  4901  is  not,  in  its  reading,  merely  permis- 
sive. It  seems  to  be  mandatory  in  form — "to  be  recovered  by  suit 
in  any  district  court  of  the  United  States  within  whose  jurisdiction 
such  offenses  may  have  been  committed,"  The  enactment  of  the 
offense,  of  the  penalty,  of  the  persons  who  may  sue,  the  mode  of 
suit,  and  in  what  district  the  prosecution  is  to  be  brought,  are  all 
connected  as  parts  of  one  single  enactment.    In  sucbcases,  where  the 
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offense  is  new,  abd  the  remedy  prescribed,  the  general  rule  has  lonpr 
been  that  the  remedy  must  be  sought  in  the  precise  mode  and  subject 
to  the  precise  limitations  provided  by  the  act  which  creates  the  of* 
fense.  The  rule  is  founded  upon  the  presumed  intent  of  the  legis- 
lative authority  in  connecting  the  new  offense  with  the  particular 
remedy  prescribed  to  exclude  all  other  remedies. 

In  Millar  v.  Taylor,  4  Burr.  2305,  2323,  Willbs,  J.,  sayfl: 

"If  the  offense,  and  consequently  the  right,  which  arises  from  the  prohibi- 
tion be  new,  no  remedy  or  mode  o/ prosecution  can  be  pursued,  except  what 
is  directed  by  the  act.  *  *  *  If  the  act  has  prescribed  the  remedy  for  the 
party  grieved,  and  the  mode  of  prosecution,  all  other  remedies  and  modes  are 
excluded.  *  *  *  If  the  same  act  which  creates  the  right,  limits  the  time 
within  which  prosecutions  for  violations  of  it  shall  be  commenccid,  that  lim- 
itation cannot  be  dispensted  with. " 

In  Donaldson  v.  Beckett,  2  Brown  C.  P.  129,  it  was  held  in  such  cases 
that  there  can  be  no  remedy,  except  oh  the  foundation  of  the  statute 
and  on  the  terms  and  conditions  prescribed  thereby. 

In  the  case  of  Dudley  v.  Mayhew,  3  N.  Y.  9,  Stbono,  J.,  says,  (page 
15:) 

"It  is  very  clear  that,  when  a  party  is  confined  to  a  statutory  remedy,  he 
must  take  it  as  it  is  conferred,  and  that  where  the  enfurcing  tribunal  is  speci- 
fied the  designation  forms  a  part  of  the  remsdy,  and  all  others  are  eaxluded. 
The  rule  is  inapplicable,  of  coarse,  where  property  or  a  right  is  conferred  and 
no  remedy  for  its  invasion  is  specified;  then  the  party  may  sustain  his  right 
to  protect  his  property  in  the  usual  manner." 

See,  also,  Almy  v.  Harris,  5  Johns.  176 ;  McKeon  v.  Caherty,  3 
Wend.  494;  Renwick  v.  Morris,  7  Hill,  575;  PeopU  v.  Hazard,  4 
Hill,  207;  People  v.  Hall,  80  N.  Y.  117. 

Again,  section  732  of  the  Revised  Statutes  is  taken  verbeaim  from 
the  act  of  February  28, 1839,  §  3,  (5  St.  at  Large,  322.)  It  is  a  gen- 
eral act  applicable  to  a  multitude  of  penalties  and  forfeiiares,  oon- 
cerning  which  there  is  no  other  provision  in  regard  to  the  place  where 
the  suit  may  be  brought. 

Section  4901  is  taken  from  the  act  of  July  8,  1870,  §  39,  (16  St.  at 
Large,  203.)  This  act  was  passed  long  after  the  general  act  of  1839, 
providing  for  the  recovery  of  penalties  and  forfeitures  in  any  district 
where  the  offender  might  be  found.  The  offense  created  by  section 
39  of  the  act  of  1870  was  new,  and  that  section  specifies  definitely 
how  and  where  such  penalty  is  to  be  recovered.  Under  the  rale 
above  stated,  the  particular  specification  of  the  district  wherein  the 
remedy  is  to  be  pursued  must  be  interpreted  as  a  limitation,  oonfin- 
*  ing  the  plaintiff  to  the  district  where  the  offense  is  committed. 
Unless  that  were  the  intention  of  the  clause  in  question,  no  reason 
appears  for  its  insertion  at  all,  since  under  the  general  act  of  1839, 
then  in  force,  suit  might  have  been  brought,  if  nothing  had  been  said 
about  it,  wherever  the  offender  might  be  found.  No  reason  appears 
for  applying  a  general  statutory  provision  in  extension  of  the  remedy 
particularly  designated  by  the  act  creating  a  new  offense,  which 
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vonld  not  apply  equally  in  favor  of  such  an  extension  by  means  of 
the  ordinary  common-law  remedies;  and  yet  it  is  well  settled  that 
the  latter  are  excluded  under  the  rule  of  construction  above  referred 
to,  and  the  same  rule  must,  therefore,  be  held  to  exclude  the  appli- 
cation of  section  732  to  suits  brought  under  section  4903. 

Other  sections  of  the  act  of  July,  1870,  furnish  further  support  to 
the  construction  here  given.  Sections  79  and  82  of  that  act  provide 
for  the  recovery  of  damages  in  "any  court  of  competent  jurisdiction." 
Section  94  provides  for  the  recovery  of  the  penalty  in  any  district 
coort  where  the  delinquents  "may  reside  or  be  found."  Section  98 
provides  for  the  recovery  of  a  penally  of  $100,  by  action  precisely  ' 
similar  to  the  present,  in  cases  of  copyright,  "in  any  court  of  compe- 
tent jurisdiction;"  and  the  same  provision  is  made,  as  respects  dam- 
ages  and  penalties,  by  sections  99,  100,  101,  and  102.  In  view  of 
aU  these  other  sections  of  the  same  statute,  permitting  the  suits  for 
those  penalties  to  be  brought  "wherever  the  defendant  may  be  found," 
the  exceptional  language  of  section  39,  providing  tbat  the  suit  for  that 
penalty  is  to  be  brought  "in  the  district  where  such  ofiFense  may  have 
been  committed,"  warrants  the  inference  of  a  particular  intent  to 
limit  prosecutions  under  that  section  to  the  district  where  the  offense 
was  in  fact  committed.  If,  under  this  construction,  the  statute  may, 
in  some  cases,  be  easily  evaded,  tbat  must  be  set  down  to  the  explicit 
and  peculiar  limitation  of  the  statute  itself.  It  is  for  congress  to  ap- 
ply the  remedy,  if  any  is  needed,  and  not  for  the  courts  to  attempt 
it,  through  a  departure  from  the  well-settled  rules  applicable  to  the 
construction  of  penal  statutes  and  the  remedies  presented  thereby. 

The  demurrers  are  sustained,  and  judgments  thereon  ordered  for 
the  defendant,  with  costs. 


WntNB,  Suing  for  Himself,  as  well  as  for  the  United  States,  v.  Snow. 

(DiHriet  Covrt,  8.  D.  New  York.    February  11, 1884.) 

L  Patents— False  Marks— Ret.  St.  J  4901— Demurrer- Action  Qui  Tam. 

An  action  brought  IjT  an  Informer  for  his  own  benefit  and  that  of  the  United 
States,  under  section  4901,  Rev.  St.,  for  falsely  stamping  the  word  "  patented  " 
on  an  unpatented  article,  is  an  action  gut  tam,iB  which  the  plaintiff  may  prop- 
erly describe  himself  as  bringing  the  action  for  the  benefit  of  himself  and  of  the 
United  States.  In  such  cases  the  United  (States  is  not  regarded  as  a  party  to 
the  action,  and  a  demurrer  for  misjoinder  of  parties  will  not  be  sustained. 

2.  Same— JaBrsDicTioN. 

Such  an  action  may  be  brought  in  the  district  where  the  offense  is  commit- 
ted ;  and  the  jurisdiction  of  the  court  does  not  d^>end  on  the  residence  of  the 
parties. 

3.  Saue: — Parties. 

Such  an  action  may  be  brought,  under  the  statnt  e,  as  well  by  a  person  suffering 
no  special  injury,  as  by  one  who  is  specially  damaged  by  the  defendant's  illegal 
acts,  Arerments  of  special  damage  in  the  complaint  are,  therefore,  immaterial 
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and  irrelevant ;  but  thoueh  th«y  may  be  stricken  out  on  motion,  they  are  not 
a  ground  of  demurrer  under  the  New  York  CkKie  of  Procedure. 

4.  Same— Averments— Evidence. 

In  such  an  action  it  is  not  necessary  to  aver  or  prove  that  the  articles  falsely 
stamped  were  capable  of  being  patented ;  if  not  patentable,  and  if  the  acts  al- 
leged were  incapable  'of  deceiving  the  public,  that  is  matter  of  def<)nset 

Demurrer  to  Complaint 

W.  E.  Ward,  for  plaintiff. 

Charles  M.  Stafford,  for  defendant. 

Bbou'n,  J.  The  complaint  charges  that  on  or  about  the  nineteenth 
day  of  May,  1883,  the  defendant,  within  this  district,  did  mark  or 
stamp  upon  500  basket-cover  fastenings,  which  were  unpatented,  the 
words  and  figures,  "Patented  May  30th,  July  25,  1871,"  importing 
that  they  had  been  patented  at  those  dates,  with  the  intent  and  pur- 
pose of  deceiving  the  public.  The  complaint  further  states  that  the 
plaintiff  is  the  patentee  of  a  useful  improvement  in  basket-cover  fas- 
tenings, and  is  engaged  in  business  in  manufacturing  and  selling  such 
articles  for  the  public ;  that  the  defendant's  acts  were  for  the  purpose 
of  injuring  the  plaintiff  in  his  business;  that  defendant  forbade  the 
public  the  use  of  plaintiff's  improvement,  and  threatened  to  prosecute 
the  persons  who  should  use  and  sell  it;  that  the  plaintiff's  basket- 
cover  fastening  was  better  and  cheaper  than  the  defendant's  and 
that  the  plaintiff  had  been  greatly  injured  in  his  business  by  the  de- 
fendant's wrongful  acts,  to  the  amount  of  $50,000;  that  all  of  these 
acts  of  the  defendant  were  contrary  to  section  4901,  Rev.  St.,  whereby, 
by  virtue  of  said  statute,  an  action  had  accrued  to  the  plaintiff  to  de- 
mand of  the  defendant  a  penalty  of  $100  for  each  of  said  basket  covers 
so  falsely  stamped,  amounting  to  $50,000,-  for  which  he  demanded 
judgment  for  himself  and  the  United  States.  The  defendant  demurs 
— First,  for  the  improper  joinder  of  parties  plaintiff;  second,  misjoinder 
of  causes  of  action, — one  for  penalty,  the  other  for  damages  to  the 
plaintiff's  business;  third,  that  the  court  lias  no  jurisdiction;  fourth, 
that  the  facts  stated  are  not  sufficient  to  constinte  a  cause  of  action. 

1.  The  suit  is  a  qui  tarn  action  tu  recover  a  penalty  under  section 
4901,  one-half  of  which  is  to  go  to  the  plaintiff,  and  the  other  half  to 
the  United  States.  The  plaintiff,  in  stating  that  he  sues  "for  himselt 
as  well  as  the  United  States,"  states  only  a  legal  fact  apparent  on 
the  face  of  the  statute,  and  in  a  form  lon^  recognized  as  proper.  In 
such  cases  the  United  States  ^snot  regarded  as  a  party  to  the  action; 
the  form  of  the  title  indicates  only  that  it  is  a  qui  tam  action,  pros- 
ecuted by  an  informer,  to  recover  a  statutory  penalty;  and  the  objec- 
tion of  misjoinder  is  not  well  taken.  Cloud  v.  Hewitt,  3  Cranch,  C.  C. 
199  ;  Ferrett  v.  Atwill,  1  Blatchf.  151;  Cole  v.  Smith,  4  Johns.  193; 
Ollphant  V.  Salem  Flouring  Mills,  5  Sawy.  128. 

2.  The  matter  set  up  as  special  damage  to  the  plaintiff  is  unneces- 
sary and  irrelevant.  Any  inforipaer  is  entitled  to  the  same  recovery 
that  any  other  person  who  was  specially  injured  by  the  defendant's 
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VTongfnl  acts  would  be.  Petitlarge  v.  Kirly,a}ite,  501.  This  special 
matter,  however,  is  plainly  not  stated  in  this  complaint,  as  a  separate 
cause  of  action,  and  no  relief  is  prayed  for  in  reference  to  it.  As  irre- 
levant matter,  it  might  be  stricken  out  on  motion  under  the  New  York 
Code  of  Procedure,  which  regulates  the  practice  here  in  oommon-law 
actions;  bat  it  cannot  be  objected  to  by  demurrer. 

3.  In  actions  baaed  upon  this  statute,  the  citizenship  of  the  parties 
is  immaterial;  the  action  must  be  brought  in  the  district  where  the 
offense  is  committed.     Pentlarge  v.  Kirby,  supra. 

4.  It  is  urged  that  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  because  it  does  not  allege  that  the  arti- 
cles stamped  were  capable  of  being  patented;  and  the  case  of  U.  S. 
V.  Morris,  2  Bond,  24;  3  Fisher,  Pat.  Cas.  72,  is  cited  in  support  of 
this  view.  If  it  appeared  from  the  complaint  itself  that  the  articles 
were  of  such  a  nature  that  the  public  could  not  possibly  be  deceived  by 
the  mark  "patent"  put  upon  the  articles,  it  might  be  that  the  complaint 
should  be  held  insufficient;  because  the  intent  to  deceive  the  public 
is  a  necessary  ingredient  in  the  offense.  Beyond  that,  however,  I 
cannot  go;  and  in  cases  like  the  present,  where  there  is  nothing  to 
indicate  that  the  articles  may  not  be  patentable,  and  the  public  misled 
by  the' false  and  deceptive  stamping  alleged,  I  see  no  Wason  for 
shielding  persons  who  seek  to  impose  upon  the  public,  from  the  penal* 
ties  imposed  upon  them  by  the  plain  language  of  the  law ;  or  for  requir- 
ing the  plaintiff  to  allege,  or  to  prove,  more  than  the  statute  requires. 
Any  defense  of  the  kind  referred  to,  in  so  far  as  it  bears  «n  the  in- 
tent to  deceive,  is  oi5en  to  the  defendant.  This  subject  was  fully 
considered  by  Dbady,  J.,  in  the  case  of  Olipkant  v.  Salem  Flouring 
Mills,  supra,  and  I  fully  concur  with  the  result  which  he  reached,  hold-- 
ing  it  unnecessary  to  allege  or. prove  that  the  article  stamped  was 
patentable.     See  Walker  v.  Hawkhurst,  5  Blatchf.  494. 

The  demurrer  should,  therefore,  be  overruled ;  with  liberty  to  the 
defendant  to  answer  within  20  days,  on  payment  of  the  costs  of  the 
demurrer. 


Giant  Powdeb  Co.  v.  Safety  Nitbo  Powdeb  Co. 

(Cirmit  Court,  D.  California.    February  18,  1884.) 

t  Patents— Reissde — When  Only  Pakttatat  Inoperative. 

Whenever  a  patent  is  so  far  inoperative  tliat  it  falls  to  secure  all  that  the 
patentee  was,  by  his  speciflcalions,  entitled  to  claim,  it  is  inoperative  within 
the  meaning  of  the  statute,  and  the  patentee  is  entitled  to  a  reissue. 
2.  Same  —  Decision  of  Patent-Office  CoNCiiCBiva  Upon  Coliateral  Ques- 
tions. 

The  decision  of  the  commissioner  of  patents  is  conclusive  upon  all  questions 
relating  to  the  manner  in  irhich  a  patent  was  obtained,  and  the  courts  can  only 
consider  what  appears  upon  the  face  of  the  patent. 
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3.  Same— REisaTTB  is  Lakouaoe  of  OiuomAi.. 

One  who,  under  honest  misapprehension,  snrrenderB  ayalld  patent,  and  takes 
a  reissue  which  proves  to  be  void,  is  entitled  to  a  reissue  of  the  first  patent  in 
the  identical  language  originally  used. 

4.  EqniTT  FLEADtNO — Plea— AiiKNDiiKNT — MniiTiFARioira  Ibsubs— Dblat. 

A  plea  in  equity  must  be  confined  to  a  single  issue,  unless  special  leave  is 
obtained  to  plead  double;  and  an  amendment  of  a  plea  so  as  to  raise  a  multi- 
tude of  issues  will  not  generally  be  allowed,  especially  after  long  delay.  The 
defendant  must  answer  over. 

Motion  for  Leave  to  File  an  Amended  Plea. 

Hall  McAUitter  and  Oeorge  Harding,  for  complainani. 

M.  A.  Wheaton,  for  respondent. 

Before  Sawybb  and  Sabin,  JJ. 

Sawybb,  J.,  (orally.)  In  the  case  of  Giant  Powder  Co.  v.  Safety 
Nitro  Co.,  a  motion  for  leave  to  file  an  amended  plea,  setting  ap  sev- 
eral distinct  defenses,  has  been  argued  in  connection  with  the  argu- 
ment as  to  the  sufficiency  of  the  plea  already  filed.  The  Giant  Pow- 
der Company  was  the  owner  of  original  patent.  No.  78,317.  This 
patent  was  surrendered  and  reissued  as  patent  No.  5,619.  After- 
wards, for  the  purpose  of  correcting  a  clerical  error,  patent  No.  5,619 
was  surrendered  and  reissued  as  patent  No.  5,799.  A  suit  upon  this 
last  patent  was  decided  by  Mr.  Justice  Field  in  this  court,  in  which 
it  was  held  that  the  reissue  was  broader  in  its  scope  than  the  original 
invention  as  described  in  the  original  patent  No.  78,317,  being  for  a 
combination  of  nitro-glycerine  with  some  non-explosive  absorbent 
material,  while  the  reissue  embraced  explosive  as  well  as  inexplosive 
absorbents,  and  Mr.  Justice  Field  held  that  in  that  particular  the 
reissue  was  broader  than  the  originally-patented  invention,  and  for 
that  reason  void.  Giant  Powder  Co.  v.  Col.  Vigorit  P.  Co.  6  Sawy. 
509 ;  [S.  C.  4  Fbd.  Bef.  721.]  In  consequence  of  this  decision, 
patent  No.  5,799  was  surrendered  and  reissued  again  in  patent  No. 
10,267,  and  in  patent  No.  10,267  both  the  specification  and  the  claim 
are  identical  with  those  of  the  oricinal  patent  No.  78,317,  which  had 
before  been  surrendered  and  reissued  in  the  patents  before  mentioned. 

These  facts  are  set  up  iii  the  plea,  and  it  is  claimed  that  patent 
No.  10,267  is  void,  it  being  identical  with  the  original  surrendered 
patent  No.  78,317.  That  patent  was  surrendered  as  being  inopera- 
tive ;  and  as  a  reissue  can  only  be  had  where  the  patent  is  inopera- 
tive, it  is  claimed  that  the  original  patent  must  have  been  held  to  be 
wholly  inoperative.  I  think  counsel  are  mistaken  in  that  proposi- 
tion, A  patent  may  be  inoperative,  in  my  judgment,  when  it  is  in- 
operative in  part.  I  do  not  think  it  must  be  absolutely  inoperative 
in  its  entirety.  If  it  is  inoperative  so  far  as  not  to  cover  all  that  the 
party  is  entitled  to  claim,  and  what  be  is  entitled  to  claim  appears 
in  the  specifications,  it  being  inoperative  to  that  extent,  I  think  it 
would  be  inoperative  within  the  meaning  of  the  provisions  of  the  stat- 
ute, and  entitle  the  party  to  a  reissue,  covering  his  entire  invention. 
It  does  not  necessarily  follow  that  patent  No.  78,317  was  wholly  in- 
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operative,  or  void,  or  nseless.  I  am  not  aware  that  it  has  ever  been 
held  by  any  court  to  be  utterly  invalid  in  all  its  parts.  It  was  not 
even  claimed  at  the  argument  that  the  patent,  as  originally  issued, 
'  was  inoperative,  in  fact,  as  to  the  combination  of  nitro-glyoerine  with 
inexplosive  absorbents. 

The  question  of  fraud  in  procuring  the  reissue,  in  my  opinion,  does 
not  arise  on  this  plea,  because  the  question  as  to  whether  a  mistake 
has  been  innocently  made  in  not  covering  by  the  patent  all  that  the 
party  was  entitled  to  cover — the  question  whether  there  is  a  fraud  in 
the  surrender  and  application  for  a  reissue-f— is  one  of  fact,  for  the 
officers  of  the  patent-office  alone  to  decide,  and  their  determination 
is  conclusive  in  a  collateral  proceeding.  This  court  can  only  exam- 
ine and  pass  upon  what  appears  upon  the  face  of  the  patent,  and  see 
whether  there  is  anything  to  indicate  its  invalidity,  or  render  it  void 
upon  its  face.  All  questions  of  fact  behind  the  patent  are  to  be  ex- 
amined, heard,'  and  conclusively  determined  by  the  commissioner  of 
patents.  This  principle  has  been  affirmed  over  and  over  again  by  the 
supreme  court. 

I  do  not  think  the  fact  that  the  patent  was  reissued  in  the  iden- 
tical terms  of  the  original  patent  No.  78,317  renders  it  void.  The 
specifications  of  the  patent  last  surrendered  were  amended  by  omit- 
ting the  objectionable  parts.  Patents  are  constantly  reissued  for 
X>ortions  of  the  specifications  and  claims  in  the  idefntical  language  of 
the  original  patent.  Each  claim  in  its  nature  substantially  and  in 
e£fect  covers  a  distinct  and  separate  invention,  and  is  an  independent 
patent  in  substance  and  effect.  It  might  be  the  subject  of  an  inde- 
pendent patent;  and  if  in  any  reissue,  so  far  as  the  patents  are  iden- 
tical, those  claims'^are  valid  in  the  reissued  patent  having  another  or 
additional  valid  claim,  or  a  modified  claim,  or  some  other  change  in 
the  specification,  I  do  not  perceive  why  they  would  not  be  valid  in  a 
patent  limited  to  them  alone.  If  they  can  all  stand  together,  I  do 
not  see  why  a  reissued  patent,  covering  the  identical  claims  by  them- 
selves, may  not  stand  and  be  valid.  Patents  may  be  reissued  in  di- 
visions. It  is  not  necessary  that  all  claims  in  the  reissue  should  be 
included  in  one  patent.  They  are  often  issued  in  divisions,  and  I 
suppose  that  a  patent  might  be  reissued  in  divisions  in  the  identical 
language  as  to  some  of  the  claims,  the  changes  being  included  in  an- 
other and  separate  division  or  patent;  that  is  to  say,  all  claims,  or 
inventions,  which  are  fully  covered  and  operative,  may  be  reissued 
by  themselves  in  one  division  in  the  identical  language  of  the  orig- 
inal surrendered  patent,  and  all  other  claims,  on  amendments  to  the 
the  specifications,  and  covering  the  invention  shown  by  the  amended 
specifications,  in  another  division  or  patent.  I  do  not  see  why  a  part 
of  the  original  claims  may  not  be  reissued  in  one  division  in  identi- 
cally the  same  language  as  in  the  original  patent,  and  the  rest  in  an- 
other. If  this  can  be  done  without  affecting  the  validity  of  the  reis- 
sues, and  a  party  finds  that  he  has  made  a  mistake  and  surrendered 


Digitized  by 


Google 


512  FEDEBAL   BEPOBTEB. 

a  valid  patent  and  obtained  a  void  reissue,  I  do  not  perceive  wby  he 
may  not  fall  back  upon  his  old  patent  and  have  it  reissued  on  a 
nevly-amended  speciiication  embracing  that  portion  which  is  valid. 
If  parts  which  are  identical  are  valid  in  connection  with  other  parts* 
in  a  reissue,  I  do  not  perceive  why  they  should  not  be  valid  in  a  re- 
issue containing  no  additional  matter. 

In  this  particular  class  of  cases  it  is  quite  extensively  claimed  by 
the  bar,  I  think,  that  the  supreme  and  some  of  the  circuit  courts  have 
made  something  of  a  departure  in  some  of  their  late  decisions  apon 
reissues,  including  the  reissue  in  question.  Mr.  Justice  Field  held 
patent  No.  5,799  to  be  void,  while  several  of  the  circuit  judges  at  the 
east  held  it  to  be  -valid,  and  the  supreme  court  has  recently  repeatedly 
affirmed  the  principle  of  the  decision  of  Mr.  Justice  Field  on  the  cir- 
cuit. Where  courts  make  a  mistake,  it  may,  very  properly,  be  con- 
ceded that  a  patentee  may  well  make  an  honest  mistake  himself. 
On  the  argument  of  the  plea,  my  attention  was  called  for  the  first 
time  to  the  case  of  Gage  v.  Herring,  107  U.  S.  646,  [S.  C.  2  Sup. 
Ct.  Eep.  824,]  in  which  I  think  the  principle  involved  in  the  plea  is 
distinctly  determined.     The  court  says: 

"The  invalidity  of  the  nev>  claim  in  the  reissue  does  not  indeed  impair  the 
wilidity  of  the  original  claim,  which  is  repeated  and  separately  stated  in  the 
reissued  patent.  Under  the  proNdsions  of  the  patent  act,  whenever,  through 
inadvertence,  accident,  or  mistake,  and  without  any  willful  default  or  intent 
to  defraud  or  mialead  the  public,  a  patentee  in  his  specification  ha«  claimed 
more  than  that  of  which  lie  was  the  original  or  first  inventor  or  discoverer, 
his  patent  is  valid  for  all  that  which  Ls  truly  and  justly  his  own,  provided  the 
same  is  a  material  and  substantial  part  of  the  thing  patented,  and  definitely 
distinguishable  from  the  parts  claimed  without  right;  and  the  patentee,  upon 
seasonably  recording  in  the  patent-offlce  a  disclaimer,  in  writing,  of  the  parts 
which  he  did  not  invent,  or  to  which  he  has  no  valid  claim,  may  maintain  a 
suit  upon  that  part  which  he  is  entitled  to  hold,  although  la  a  suit  brought 
before  a  disclaimer  he  cannot  recover  costs.  Rev.  St.  §§  4917, 4922;  O'Beilly 
V.  JIforae,  15  How.  62,  120,  121;  Vance  v.  Campbell,  I  Black,  823.  A  reis- 
sued pa  tf^nt  is  within  the  letter  and  the  spirit  of  these  prouistons." 

If  a  reissued  patent  is  within  the  letter  and  spirit  of  these  provis- 
ions, as  stated,  and  "the  invalidity  of  the  new  claim  in  the  reissue 
does  not  indeed  impair  the  validity  of  the  original  claim,  which  is  re- 
peated and  separately  stated  in  the  reissued  patent,"  it  is  not  appa- 
rent to  my  comprehension  why  a  second  reissue,  embracing  the  valid 
claim  alone  of  the  original  patent,  would  not  be  valid.  I  cannot, 
therefore,  say  that  the  patent  (No.  10,267)  is  void  by  reason  of  any- 
thing asserted  in  the  plea  upon  the  grounds  set  forth.  The  plea  must 
therefore  be  overruled. 

With  reference  to  the  filing  of  the  px-oposed  so-called  amended  plea, 
I  think  it  is  not  within  the  reasonable  discretion  of  the  court  to  allow 
it  to  be  filed  at  this  late  day.  In  view  of  the  circumstances  of  this 
case,  as  they  appeared  before  this  court  in  the  various  stages  of  the 
proceedings,  I  think  it  would  be  an  abuse  of  its  discretion  to  allow 
the  plea  to  be  filed,  if  it  were  otherwise  a  proper  plea.  In  fact,  the 
proposed  amended  plea  sets  up  all  the  defenses  that  can  be  made  to 
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a  patent,  and  it  would  involve  the  trial  of  the  whole  case,  with  the 
exception  of  the  single  question  of  infringement.  The  object  of  a 
plea,  where  there  is  some  certain,  single  issae,  requiring  but  little 
evidence  that' will  dispose  of  the  whole  case  if  sustained,  is  to  try 
that  issue  without  patting  the  parties  to  the  expense  of  the  trial  of 
the  case  at  large;  and  pleas  are  limited  to  a  siogle  defense  or  issue 
imlesB,  by  permission  of  the  court,  the  defendants  are  allowed  to  plea-d 
doable.  If  the  court  allows  this  so-oalled  amended  plea  to  be  filed, 
it  would  allow  parties  to  try  all  the  issues  in  the  case  with  the  excep- 
tion of  the  one  issue  as  to  infringement,  and  it  would  be  necessary  to 
try  the  whole  case  on  the  merits  by  piecemeal.  Besides,  it  comes  too 
late.  After  this  plea  was  briginally  filed  it  was  stipulated  that  it 
stand  for  an  answer  so  far  as  it  was  available  as  a  defense.  An  an- 
swer and  replications  were  filed,  and  the  parties  commenced  taking 
testimony.  In  the  course  of  taking  the  testimony  the  solicitor  for 
the  defendant  ascertained  the  importance  of  having  the  case  decided 
on  his  plea,  provided  it  was  good,  and  thought  that  he  was  at  a  dis- 
advantage in  his  then  position,  as  on  the  question  of  infringement 
he  would  be  obliged  to  disclose  the  secrets  of  his  composition.  He 
therefore  moved,  upon  affidavits,  to  be  relieved  from  the  stipulation, 
taking  the  plea  for  an  answer.  He  claimed,  among  other  things,  to 
have  misunderstood  the  practice  of  the  court.  After  argument,  the 
court,  thinking  that  there  might  be  something  in  the  plea,  as  this 
exact  point  had  never  been  decided,  so  far  as  it  was  aware,  and,  if 
good,  it  would  save  the  expense  of  a  trial,  relieved  the  party  from  the 
stipulation,  and  allowed  the  plea  to  be  set  down  for  argument.  It 
was  supposed  that  the  exact  question  had  never  been  presented  before, 
and  when  the  argument  was  made  upon  the  stipulation  the  court  had 
not  Been  the  case  of  Oage  v.  Herring,  supra,  which,  it  is  thought,  de- 
cides the  principle.  I  thought  that  there  was,  perhaps,  something  - 
in  the  plea.  At  all  events,  I  thought  that  it  was  worthy  of  being 
carefully  considered,  for  if  the  plea  is  good,  and  the  patent  absolutely 
void  upon  its  face,  I  saw  no  occasion  for  putting  the  parties  to  the 
great  expense  of  going  to  a  trial  of  all  the  issues  in  the  case.  I  there- 
fore set  aside  the  stipulation,  and  allow  the  defendant  to  withdraw  its 
answer  in  the  case,  and  set  the  plea  down  for  a  hearing.  It  was  set 
down  for  a  hearing,  and  continued  from  time  to  time,  until  finally  it 
came  up  for  argument,  counsel  from  Philadelphia  coming  out  to  argue 
the  case  on  the  validity  of  the  plea.  When  the  plea  was  called  for 
aigument,  it  was  found  that  there  had  been  a  change  of  solicitors, 
and  an  application  was  made  by  the  substituted  attorney  at  the  mo- 
mentfor  leave  to  file  the  proposed  so-called  amended  plea,  which  pre- 
sents all  the  issues  in  the  case  with  the  exception  of  the  one  issue  of 
infringement.  I  think,  under  the  oircumstanoes,  that  it  would  be 
improper,  and  it  would  be  an  abude  of  discretion  to  allow  this  so-called 
amended  plea  to  be  filed  at  this  late  day. 
Leave  to  file  the  proposed  amended  plea  is  therefore  denied, 
v.l9,no.7 — 33 
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Nationaij  Gabt-Bbaeb  Shoe  Go.  v.  Tebbb  Hautb  Gab  &  Manot'o 

Go.  and  others. 

{Oireuit  Court,  D.  Indiana.    January  30, 1884.) 

1.  Patents  for  Invektions— Pabties  ra  Action  at  Law  fob  Infihitoembnt. 

In  an  action  at  law  for  infringement  of  a  patent,  all  parties  wlio  participate 
in  the  infringement  are  liable,  altliough  some  are  simply  acting  as  ofllcerg  of  a 
corporation ;  all  parties  who  participate  iiy  a  tort  or  trespass  are  liable,  and  a 
man  cannot  retreat  behind  a  corporation  and  escape  liability  for  infringements 
in  which  he  actively  participates. 

2.  Bahk— Conbteuction  of  Patent. 

It  is  for  the  court,  as  a  matter  of  law,  to  construe  a  patent,  and  for  the  jury, 
as  a  question  of  fuct,  to  determine  whether  it  has  been  infringed,  and  the  amount 
of  damages  that  should  bo  allowed. 

3.  Sauk — Burden  of  Pboof — Damaqxb. 

In  an  infringement  suit,  the  burden  is  on  the  plaintiff  to  show  the  amount 
of  damages  hci  has  suffered;  and  if  he  furnishes  reasonably  satisfactory  evi> 
dence  on  that  subject,  he  is  entitled  to  substantial  damages,  otherwise  to  nomi- 
nal damages. 

4.  Same — EvroENCE  of  Dauaob — License. 

On  the  question  of  damages,  it  is  competent  for  a  patentee  to  prorc  the  prices 
at  which  licenses  were  granted  under  the  patent  while  it  was  m  force  ;  but  In^ 
order  to  he  competent  evidence  of  value,  the  prices  agreed  upon  must  be  prices 
fixed  with  regard  to  the  future,  when  there  is  no  liability  between  the  parties, 
and  the  parties  not  being  subject  to  suits  are  presumed  to  act  voluntarily, 
and  therefore  to  make  up  their  minds  deliberately  as  to  what  would  be  a  fair 
price.  Such  arrangements,  licenses  thus  granted,  fees  tlius  fixed,  are  compe- 
tent evidence  to  consider  in  determining  what  the  actual  value  of  an  invention 
is,  and  what  the  recovery  ought  to  be  for  its  use. 

6.  Same— Payments  Made  in  SETTiiKMBNT. 

It  is  not  competent  for  a  patentee  to  prove  the  prices  paid  for  infringements 
already  perpetrated ;  such  settlements  are  not  at  all  admissible  on  the  subject 
of  value. 
8.  Same— AMotmr  of  Damages. 

The  value  of  an  invention  for  which  an  infringer  is  liable  la  the  value  at  the 
time  of  the  infringement.  A  man  who  has  got  a  patent  owns  it  as  property, 
and  if  anybody  sees  fit  to  infringe  it  he  is  bound  to  pay  for  its  fair  value ;  and  the 
fact  that  there  is  something  else  just  as  good  or  better  does  not  entirely  destroy 
its  value,  but  may  affect  it. 

7.  Same— Confusion  of  Goods. 

The  doctrine  of  a  confusion  of  goods  has  no  application  to  a  suit  for  infringe- 
ment of  a  patent,  especially  where  there  is  only  a  confusion  of  book-keeping 
and  not  a  confusion  of  the  articles  themselves,  the  articles  being  incapable  of 
mixture. 

8.  Same— Concealment — Production  of  Books. 

If  a  party  shows  an  unwillingness  to  let  the  truth  out,  and  keeps  back  facts 
and  the  means  of  getting  at  facts,  in  his  power,  then  the  jury  is  warranted  in 
drawing  the  strongest  posdble  inferences  against  him,  which  may  be  drawn 
from  the  evidence  actuallv  given  in  favor  of  the  other  party.  But  if  he  comes 
forward  with  his  books,  furnishes  all  the  evidence  in  nls  power,  and  is  fairly 
candid  in  the  matter,  no  inferences  should  be  drawn  against  him,  except  soon 
as  are  fairly  drawn  from  the  evidence  adduced. 
8.  Same — Record  of  Patent — Notice. 

Everyone  is  bound  to  take  notice  of  the  existence  of  a  patent,  and  of  the 
rights  of  parties  under  it ;  like  the  record  of  a  deed  to  real  estate,  the  record 
of  a  patent  at  Washington  is  notice  thereof  to  all  the  world. 

Action  for  Damages  for  Infringement. 
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Banning  d  Banning,  for  plaintiff. 

Claypool  <t  Keteham,  for  defendants. 

Woods,  J.,  (charging  jury.)  This  is  an  action  by  the  plaintiff 
against  the  defendants  claiming  damages  for  the  alleged  infringement 
of  a  patent  granted  to  James  Bing,  October  6,  1863,  for  an  improve- 
ment in  car-brake  shoes.  The  burden  of  proof  is  upon  the  plaintiff 
to  show  the  facts,  so  far  as  they  are  material,  alleged  in  the  com- 
plaint,— that  it  had  a  patent ;  that  the  defendants  infringed  it ;  and 
the  amount  of  damages  that  it  has  suffered  by  reason  of  the  infringe- 
ment. The  defendants  are  three — ;the  car  company  and  two  individ- 
uals who  are  shown  to  be  officers  of  the  company.  The  action  is  in 
the  form  of  a  suit  in  trespass  on  the  case,  and  consequently  if  all  the 
defendants  have  participated  in  the  infringement  they  are  all  liable, 
though  the  individualB  were  acting  simply  as  officers  of  the  company 
in  doing  it.  All  parties  who  take  part  in  a  tort  or  trespass  are  lia- 
ble. A  man  cannot  retreat  behind  a  corporation,  and  escape  liabil- 
ity for  a  tort  in  which  he  actively  participates.  Bo  there  is  no  ques- 
tion, probably,  in  the  ease  but  that  all  the  defendants  are  liable,  if 
any.  There  is  no  dispute  that  the  plaintiff  has  a  patent.  The  pat- 
ent itself  has  been  put  in  evidence,  and  is  conclusive  of  the  fact  that 
the  patent-office  issued  it  to  Bing,  under  whom  the  plaintiff  claims. 
It  is  for  the  court  to  tell  you  what  the  claim  of  the  party  is  in  his 
patent,  and  what  he  acquired  by  the  patent.  It  is  for  you,  as  a  ques- 
tion of  fact,  to  determine  whether  the  defendants  have,  by  anything 
that  they  have  made,  infringed  the  patent  of  the  plaintiff. 

The  plaintiff  in  bis  patent  makes  two  claims.  The  first  is  for  the 
two  parts  of  the  brake,  the  shoe  and  the  sole,  adjusted  together  in  a 
particular  way  described,  for  the  purpose  of  producing  a  rotary  mo- 
tion. To  this  claim  the  rotary  motion  is  essential,  and  any  imple- 
ment which  does  not  produce  the  rotary  motion  is  not  an  infringe- 
ment of  that  claim  of  the  patent.  But  there  being  two  claims  in  the 
patent,  an  implement  may  infringe  one  and  not  the  other;  and  if  the 
defendants  have  manufactured  an  article  which  infringes  either  claim, 
the  plaintiff  is  entitled  to  recover  in  the  action  for  that  infringe- 
ment ;  and  if  it  infringes  both  claims,  of  course  the  plaintiff  is  entitled 
to  recover.  I  instruct  you,  on  the  authority  of  Judge  Dbummond, 
who  is  my  official  superior  in  this  circuit,  as  well  as  upon  my  own 
judgment  of  the  law  of  the  case,  and  of  the  proper  interpretation  of 
the  patent,  that  the  second  claim  does  not  embrace  the  idea  of  rotary 
motion,  and  may  be  violated  by  an  implement  which  is  not  designed 
to  produce,  and  does  not  in  fact  produce,  the  rotary  motion.  The 
second  claim  is  simply  for  a  combination  of  the  two  parts  of  the  brake 
already  mentioned, — the  shoe  and  sole, — and  of  the  clevis  and  bolt 
made  in  the  substantial  form  described  in  the  patent ;  but  it  is  not 
necessary,  as  I  have  said,  that  it  shall  be  so  made  as  to  produce  ro- 
tary motion.  It  is  simply  for  the  combination  of  these  parts,  in  sub- 
stantially the  way  they  are  describecl,  without  reference  to  rotary  mo- 
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fion,  for  the  accomplishment  of  whatever  benefits  will  result  from  the 
combiuation  of  the  parts  in  that  way.  If  the  benedt  be  the  ease  in 
taking  apart  and  putting  together,  or  taking  out  old  pieces  and  pat- 
ting  in  new,  or  any  other  bene&t  that  results  from  that  combination, 
whether  described  in  the  letters  patent  or  not,  the  inventor  has  the 
right  to  the  benefits  of  the  combination  that  he  has  thus  produced. 
As  already  stated,  it  is  for  you  to  determine,  as  a  question  of  fact, 
whether  the  implement  manufactured  by  the  defendants,  which  I  be- 
lieve is  conceded  to  be  in  the  form  of  this  red  model  which  I  take  in 
my  bands,  designated  "J.  S.,"  does  infringe  the  patent  of  the  plain- 
tiff in  respect  to  either  claim, — the  combination  for  rotary  motion, 
and  the  general  combination  of  the  four  parts,  without  reference  to 
rotary  motion.  Now,  it  is  argued  by  one  side  that  this  piece  resting 
squarely  down  upon  the  shoe,  and  not  pushed  forward  by  this  toe,  will 
not  produce  rotary  motion,  and  therefore  does  not  violate  this  patent 
in  respect  to  the  claim  for  rotary  motion.  On  the  other  hand,  it  is 
argued  that  this  will  produce  rotary  motion  on  the  principle  the  plain- 
tiff contends  for.  I  leave  that  to  you  as  a  question  of  fact.  If  this 
implement,  constructed  in  this  way,  will  produce  the  rotary  motion  to 
some  extent, — ^it  may  not  be  to  the  full  extent  of  a  model  constructed 
in  the  form  of  the  patent, — it  is  a  violation  of  the  first  plaim  of  the 
patent.  If  it  will  not  produce  rotary  motion  at  all,  then  it  is  not  a 
violation  of  that  claim. 

The  next  question  is  whether  this  model  is  substantially  a  combi- 
nation of  the  same  parts  as  are  included  in  the  second  claim  of  Bing's 
patent.  In  order  that  there  be  an  infringement,  it  is  not  necessary 
that  the  parts  be  exactly  alike.  If  they  are  substantially  the  same 
in  construction,  and  produce  substantially  the  same  result  in  sab- 
stantially  the  same  manner,  it  is  an  infringement.  It  takes  more 
than  a  mere  difference  in  form  to  escape  an  infringement.  If  a  man 
has  procured  a  patent — a  combination  patent — consisting  of  certain 
parts,  one  of  which,  for  instance,  is  a  clevis  like  that,  coming  down 
in  two  arms  upon  the  outside  of  the  ears  of  the  brake  head,  the  ques- 
tion in  this  case  is  whether  the  substitution  of  a  single  strap  like  this 
escapes  that  patent.  If  this  strap  was  a  thing  already  known  to 
mechanics  as  something  that,  in  this  connection^  would  produce  sub- 
stantially the  same  result  as  the  clevis,  in  the  same  connection, — a 
mere  substitution  of  one  thing  that  is  equivalent  to  the  other, — it 
then  must  be  treated  as  an  infringement.  The  defendants  do  not  es- 
cape if  this  is  substantially  the  same,  and  was  a  thing  known  to 
mechanics  already,  and  substituted  merely  to  produce  substantially 
the  same  result  as  the  clevis;  and  if  not  involving  any  invention,  it  is  a 
mere  mechanical  equivalent.  Such  a  change  does  not  enable  a  party 
to  escape  liability  for  infringement.  The  question  is  for  you.  Coun- 
sel have  argued  it  before  you  and  I  shall  not  enlarge  upon  it.  It  is 
for  you  to  say  whether  there  is  a  substantial  change  in  anything 
more  than  mete  form  from  that  to  this.    If  there  is  no  substantial 
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change,  no  ehange  except  in  form,  then  this  should  be  treated  as  an 
infringement  of  the  plaintiff's  second  claim. 

Considerable  has  been  said  in  argument,  and  some  evidence  ad- 
duced, in  reference  to  decisions  made  by  Judge  Dbohmono,  of  this  cir- 
cuit, that  a  certain  brake-shoe  used  by  the  Illinois  Central  and  the 
Lake  Shore  railroads,  which  are  claimed  to  be  substantially  identical, 
even  in  form,  with  this  model,  are  an  infringement  of  the  plaintiff's 
patent.  I  say  to  you  that  such  decisions  have  been  made ;  but  they 
were  decisions  in  particular  oases,  made,  of  course,  with  reference 
to  the  evidence  adduced  in  those  cases ;  and  while  they  are  entitled  to 
weight  upon  your  minds,  they  are  not  absolately  conclusive  upon  you. 
I  leave  it  to  you,  as  the  law  leaves  it,  a  question  of  fact  whether  this 
is  an  infringement  of  that;  that  is,  whether  the  brake-shoe  repre- 
sented by  this  model  is  an  inlringement  of  the  Bing  patent.  You 
should  hold  that  it  is,  unless  there  is  some  departure  more  than  in 
mere  form ;  that  is,  unless  the  result  accomplished  by  this  is  by  a  sub- 
stantially different  contrivance,  operating  in  a  substantially  diffei-ent 
way  from  the  Bing  brake-shoe.  If  you  find  that  the  implement  made 
by  the  defendants,  of  which  this  is  conceded  to  be  a  model,  is  an 
infringement  of  the  plaintiff's  patent,  then  will  arise  the  question, 
which  counsel  have  more  earnestly  argued  before  you,  and  which  is 
for  yon,  perhaps,  the  more  important  question  in  the  case — what 
damages  shall  be  awarded?  The  burden  of  proof  is  upon  the  plaintiff 
to  show  the  amount  of  damages  that  he  has  suffered,  and  to  furnish 
the  jury  reasonably  satisfactory  evidence  to  enable  them  to  reach  a 
eonchision  on  that  subject;  and,  if  the  plaintiff  has  furnished  you 
that  proof,  it  is  your  duty  to  award  him  substantial  damages.  If 
there  has  been  an  infringement,  he  is  entitled  to  nominal  damages 
anyway ;  but  if  the  evidence  shows  that  the  patent  is  of  real  value, 
then  he  is  entitled  to  substantial  damages,  according  to  the  proof. 
As  a  general  proposition,  the  weight  that  testimony  shall  have  is  a 
question  for  the  jury;  but  the  court  may  lay  down  general  principles 
which  will  enable  the  jury  to  understand  how  the  testimony  should  be 
weighed.  I  instruct  you  that  it  is  competent  for  a  patentee,  in  order 
to  enable  the  jury  to  measure  his  damages,  to  prove  contract  prices 
at  which  licenses  had  been  granted  under  the  patent  while  it  was  in 
force,  but  that  it  is  not  competent -for  him  to  prove  the  prices  paid 
for  infringements;  that  is  to  say,  payments  made  in  settlement  of 
infringements  already  perpetrated.  In  order  to  be  competent  evi- 
dence of  value,  the  prices  agreed  upon  must  have  been  fixed  witli 
regard  to  future  use,  when,  there  being  no  liability  between  the  par- 
ties, they  are  presumed, -on  both  sides,  to  have  acted  voluntarily,  and 
therefore  to  have  made  up  their  minds  deliberately  as  to  what  was 
a  fair  price.  Such  arrangements,  licenses  thus  granted,  fees  thus 
fixed,  are  competent  evidence  to  consider  in  determining  what  the 
actual  value  of  an  invention  is,  and  what  the  recovery  ought  to  be  for 
its  use.    Bat  settlements  for  past  transactions,  where  the  parties  are 
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liable  to  suit  if  they  do  not  pay,  I  instruct  yon,  are  not  admissible  as 
evidence  for  the  plaintiff  upon  the  subject  of  Talue. 

Now,  there  is  in  evidence  the  deposition  of  Mr.  Shaw,  and  ooansel 
have  discussed  before  you  the  weight  that  it  should  have.  They  dis- 
pute whether  Mr.  Shaw,  in  this  deposition,  has  spoken  about  payments 
made  for  past  use,  or  a  price  agreed  upon  for  future  use,  or  payments 
partly  for  past  and  partly  for  future  uses.  I  leave  that  to  you.  The 
testimony  is  before  you,  and  it  is  for  you  to  say  what  it  means,  and 
what'  effect  you  will  give  it  in  this  respect. 

Other  evidence  has  been  introduced  as  to  the  value  of  the  patented 
brake-shoe  as  compared  with  others,  and  some  question  is  made  of 
what  the  comparison  should  be.  The  plaintiff.'s  counsel  insists  that 
no  comparison  shall  be  made  with  any  implement  that  had  not  been 
in  use,  or  been  invented, — if  it  was  %  patented  implement, — ^before 
the  patent  sned  upon  was  issued.  I  am  not  able  to  agree  fully  with 
that  position.  The  action  being  for  damages,  (not  profits,)  I  suppose 
the  defendants  are  liable — if  they  are  liable  for  anything — for  the 
value  of  the  invention  at  the  time  they  appropriated  it.  A  patent 
issued  on  a  particular  day  for  a  particular  contrivance,  might,  with 
reference  to  the  business  of  the  community,  and  the  uses  to  which  it 
could  be  put,  be  woi-th  a  given  sum  on  that  day  and  at  that  time. 
If  it  was  the  only  contrivance  that  could  be  used  to  accomplish  the 
purpose  for  which  it  was  adapted,  it  would  of  course  constitute  a 
monopoly,  and  would  command  the  market  for  whatever  price  should 
be  fixed  upon  it.  If  shortly  after  it  was  invented  and  put  into  use 
some  new  contrivance,  entirely  different,  and  not  infringing  it  in  any 
respect,  but  useful  for  accomplishing  the  same  purpose,  should  be 
Invented  and  brought  into  use,  it  is  evident  that  competition  would 
arise,  and  the  first  patent,  instead  of  then  being  the  sole  occupant  of 
the  field,  would  have  to  meet  the  competition  of  the  new,  and  might 
not  be  worth  so  much  as  when  it  was  first  produced.  I  think  the  jury 
have  the  right — and  I  so  instruct  you — to  look  to  the  facts  as  they 
existed  at  the  time  of  the  infringement.  If  the  patent  was  useful 
when  invented,  and  was  an  improvement  of  actual  value  over  what 
then  existed,  the  fact  that  something  else  was  invented  afterwards 
that  was  better  than  it,  would  not  take  away  its  entire  value,  so  that 
the  one  who  should  prefer  to  use  it  or  manufacture  it  could  say,  "I 
shall  pay  nothing  for  that  because  I  might  have  taken  something  bet- 
ter." A  man  who  has  a  patent  owns  it  as  property,  and  if  anybody 
sees  fit  to  infringe  he  is  bound  to  pay  for  its  fair  value;  and  the  fact 
that  there  may  be  something  else  just  as  good  as  that  or  better  does 
not  destroy  its  value,  but  it  may  affect  your  judgment  of  what  the 
actual  value  is.  The  fact  that  this  company  chose  to  make  this  im- 
plement, with  the  combined  parts, — that  is,  if  you  find  those  combined 
parts  are  an  infringement  of  this  patent, — is  conclusive  upon  the  com- 
pany that  they  regarded  it  as  a  valuable  instrument,  thus  combined, 
and  its  actual  value  in  use,  under  the  circumstances  existing  at  the 
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time,  the  value  of  that  oombination,  which  constitntes  the  patent, 
should  be  awarded  to  the  plaintiff  in  damages ;  but  the  existence  of 
these  other  implements,  patented  or  unpatented,  is  a  matter  that  you 
have  a  right  to  consider  in  arriving  at  what  your  judgment  of  its 
actual  value  shall  be.  Of  course,  if  the  rival  implements  are  pat- 
ented, the  existence  of  them  could  have  no  effect,  or  but  little  effect, 
upon  the  value  of  the  invention  in  suit,  except  as  they  furnished  com- 
petition in  the  market.  If  there  existed  some  contrivance  tbat  was 
not  patented  at  all,  or  that  was  free  to  everybody,  .which  subserved 
substantially  the  same  purpose,  that  might  still  further  in  your  minds 
depreciate  the  value  of  this;  but  the  mere  fact  that  such  a  thing  did 
exist  would  not  destroy  entirely,  and  could  only  be  treated  as  modi- 
fying, the  value  of  this  at  the  time.  In  this  connection  I  will  refer  to 
a  point  to  which  cotinsel  have  called  my  attention.  It  is  claimed  by 
plaintiff's  counsel  that  the  burden  of  proof  is  on  the  defendants  to 
show  that  those  implements  which  were  brought  forward  are  free  if 
they  want  to  claim  the  benefits  of  them  as  free  implements.  If  they 
are  patented,  then  of  course  the  parties  resorting  to  them  would  have 
to  pay  royalty  for  their  use,  and  if  they  chose  to  go  to  this  instead, 
they  should  pay  royalty  on  this,  the  fair  royalty,  whatever  it  is.  But 
counsel  for  defendants  have  asked  me  to  say  to  you,  that  if,  during 
the  examination  of  the  witnesses,  it  was  conceded  by  the  counsel  for 
the  plaintiff  that  any  one  of  these  implements  was  not  patented,  you 
have  a  right  to  accept  that  concession  and  treat  it  as  proof  of  the 
fact  that  that  particular  one  was  not  patented;  and  they  claim  that 
the  one  which  has  been  called  or  designated  as  the  reversible  sole 
was  admitted  by  counsel  for  the  plaintiff  not  to  be  covered  by  any 
patent, — not  to  h^ve  been  patented, — and  therefore  you  are  entitled 
to  treat  that  as  an  unpatented  implement;  and  so  far  as  the  exist- 
ence of  that  in  the  market  could  have  affected  the  fair  value  of  this, 
you  should  consider  it  as  a  free  instrument.  I  instruct  you  that  a 
concession  made  by  counsel  may  be  treated  by  the  jury  as  a  fact 
against  the  party  whose  counsel  made  the  concession. 

There  is  one  other  point  that  I  will  instruct  you  about.  In  his 
opening  statement  the  plaintiff's  counsel  claimed  to  you  that  if  he 
made  proof  that  these  defendants  constructed  a  brake  which  was  a 
violation  of  his  client's  patent,  and  showed  that  they  had  constructed  a 
certain  number  of  brakes  altogether,  *he  burden  of  proof  would  then 
fall  upon  the  defendants  to  show  just  how  many  were  constructed  after 
the  form  of  the  Bing  patent ;  and  that  unless  they  offered  that  proof 
you  should  find  that  ail  made  by  them  were  constructed  in  that  way, 
on  the  principle  of  the  contusion  of  goods;  that  is,  that  a  party  who 
mixes  his  goods  with  another  man's,  so  that  they  cannot  be  separated, 
is  liable  to  lose  his  own  goods  with  those  that  be  commingles  with 
them.  That  rule  does  not  apply  in  this  case,  for  the  manifest  rea- 
son that  whenever  you  go  and  look  at  a  car  you  can  tell  what  brake 
is  on  it.     If  there  is  any  confusion,  it  is  confusion  in  the  book-keep- 
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ing,  and  not  of  the  goods.  The  brakes  could  not  be  mixed ;  pne  brake 
is  always  separable  from  another;  and  the  burden  is  upon  the  plain- 
tiff to  show  how  many  articles  were  made  in  infringement  of  its  patent ; 
and  the  plaintiff  is  entitled  to  recover  for  the  infringement  of  only 
such  number  as  upon  the  evidence  you  are  satisfied  were  made  by  the 
defendants.  It  is  only  in  a  case  of  this  kind, — and  I  do  not  mean  to  in- 
timate that  there  is  any  cause  for  invoking  the  rule  here;  I  leave 
that  solely  to  you,  as  yon  are  the  judges  of  questions  of  fact.  If  a 
party  shows  an  unwillipgness  to  let  the  truth  out,  and  keeps  back 
facts,  and  the  means  of  getting  at  facts  in  his  power,  then  the  jury 
is  warranted  in  drawing  the  strongest  possible  inferences  which  may 
be  drawn  from  the  evidence  actually  given  in  favor  of  the  other  party; 
but  further  than  this,  there  is  no  doctrine  that  can  have  any  applica- 
bility in  this  case,  and  I  do  not  say  that  this  doctrine  is  applicable ;  I  do 
not  say  to  you  that  the  defendants  have  manifested  any  disposition 
to  keep  back  any  facts  in  their  power.  If,  when  they  made  these  im- 
plements, they  actually  knew  they  were  violating  somebody  else's 
patent,  and  purposely  omitted  keeping  any  record  of  how  many  vio- 
lations were  perpetrated,  then  you  would  be  entitled  to  draw  the 
strongest  inferences  against  them,  if  there  were  any  evidence  of  that 
fact.  But  if  they  have  brought  forward  their  books,  and  furnished 
all  the  evidence  in  their  power,  and  have  been  fairly  candid  in  the 
matter,  as  much  so  as  men  may  reasonably  be  expected  to  be  when 
their  interests  are  heavily  at  stake,  you  would  not  be  justified  in  draw- 
ing any  inferenoeB,  other  than  such  as  may  fairly  be  drawn  from  the 
evidence  adduced.  In  reference  to  this  subject  of  knowledge  of  the 
patent,  I  say  to  you  that  every  one  is  bound  to  take  notice  of  the  exist- 
ence of  a  patent,  and  the  rights  of  parties  under  it,  and  is  held  re- 
sponsible to  pay  for  every  infringement  that  he  actually  perpetrates, 
just  as  if  he  did  know  it.  It  is  like  the  record  of  a  deed;  the  record 
of  patents  at  Washington  is  notice  to  every  one,  just  as  your  title 
deeds  on  the  records  of  the  proper  county  are  notice  to  all  the  world 
of  your  title.  But,  while  a  man  is  held  to  have  this  constructive 
knowledge,  he  may  be  in  actual  ignorance  of  the  fact;  and  so  if  these 
defendants  were  actually  ignorant  of  the  existence  of  this  patent  at 
the  time  they  made  the  implements  which  are  claimed  to  be  an  in- 
fringement, they  should  not  be  deemed  subject  to  criticism  or  reproof 
because  they  have  come  here  with  their  books  in  such  shape  that 
they  cannot  tell  from  their  books  what  infringements  they  did  com- 
mit. It  is  only  when  a  man  consciously  does  wrong,  and  so  does  it 
as  to  conceal  the  facts,  that  he  is  subject  to  such  criticism  and  to 
this  harsh  rule  of  evidence. 
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DcmuM  V.  Bhav  and  otbera. 

{DMrttt  Oovrt,  3.  D.  ifoto  Tork.    Febnuuy  7, 1884.) 

1.  BmFFmo — SbaujlB'b  Waoes— Asvascs  Note— Discharob  avtbb  NEdOTiA- 

TiON— Indorbke — Rbt.  St.  J  4S34. 

Where  an  adrance  note  is  given  upon  the  shipment  of  a  seaman  for  a  voyage, 
and  it  is  transferred  to  a  bonajide  indorsee,  under  section  4S34,  the  latter  may 
recover  of  the  owners  of  the  vessel  the  amount  thereof,  notwithstanding  the 
seaman's  discharge  by  the  master  before  sailing,  and  notwithstanding  that  the 
note  contained  the  proviso  that  the  seaman  "  be  duly  earning  his  wages."  By 
giving  the  advance  security,  the  master  under  the  statute  incurs  the  rislf,  as 
respects  a  b(ma  fide  indorsee,  of  the  seaman's  discharge  before  the  vessel  sails. 

2.  Same — Case  Btated. 

Where  the  shipping  commissioner,  at  the  request  of  the  master,  gave  such 
an  advance  security  to  the  seaman  shipped  by  him,  with  the  consent  of  thu 
master,  the  master  'having  full  opportunity  previously*  tor  ascertaining  the  fit- 
ness of  the  seaman,  and  the  master  subsequently  discharged  the  seamen  by 
reason  of  drunkenness  on  the  evening  preceding  the  sailing  of  the  ship,  una 
the  latter  act  not  being  sufficient  ground, of  discharge  by  the  maratine  law, 
held,  that  the  master  was  not  entitled  as  against  the  indorsee  of  the  security  to 
allege  the  general  unfitness  of  the  seaman  of  which  he  had  previoasly  means 
of  knowledge ;  that  the  security  was  valid,  and  cquld  be  enforced  b^  the  in- 
dorsee ;  and  that  the  shipping  commissioner  being  obliged  to  pay  it,  could, 
therefore,  recover  the  amount  in  an  action  against  the  owners.  Jield,  n{to, 
that  the  shipping  commissioner,  having  defended  in  a  former  action  against 
blm  on  the  note,  without  notice  to  the  present  defendants,  was  not  entitled  to 
recover  against  them  the  costs  of  the  former  suit. 

In  Admiralty. 

Benedict,  Taft  d  Benedict,  for  libelant. 

Alexander  d  Ash,  for  respondents.  ' 

Brown,  J.  This  libel  was  brought  to  recover  for  moneys  paid  by 
the  libelant  upon  an  advance  note  of  $60,  dated  December  26,  1877, 
and  given  for  two  months'  advance  wages  to  the  cook  of  the  ship  S. 
Eignett.  The  libelant  was-  then,  and  is  now.  United  States  shipping 
commissioner  at  this  port.  IJis  deputy,  at  the  request  of  the  captain 
of  the  ship,  procured  a  cook  for  the  ship,  who  signed  the  shipping 
articles ;  and  the  deputy  at  the  same  time,  as  requested  by  the  captain, 
signed  the  advance  note  in  the  following  form : 

"Seaman's  Advance  Note. 

"New  Tohk,  December  26,  1877. 
"Three  dajs  after  the  final  departare  of  the  ship  Sarah  Hignett  from  New 
York,  for  Calcutta,  I  promise  to  pay  Joseph  Harley,  or  his  order,  sixty  (60) 
dollars,  provided  he  is  then  duly  earnijig  his  wages. 
"860.  Fked  C.  DascAN,  Dep'y  XJ.  S.  Shlp'g  Com'r." 

The  cook  had  been  employed  upon  the  ship  for  two  weeks  previous, 
with  the  understanding  on  the  part  of  the  captain  that  he  would  be 
shipped  for  the  voyage.  On  the  morning  of  the  day  that  the  ship 
sailed,  the  captain,  being  dissatisfied  through  evidence  of  the  cook's 
drunkenness,  determined  not  to  allow  him  to  proceed  on  the  voyage, 
called  npon  the  shipping  commissioner,  discharged  the  cook,  and  pro- 
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cured  another  in  his  stead.  The  steward  had  previonsly  indorsed  and 
transferred  the  note  to  one  Weinhold,  acknowledged  receipt  of  $60 
thereon,  and  directed  payment  of  the  note  to  him  or  bearer.  Wein- 
hold, shortly  after  the  vessel  skiled,  commenced  suit  upon  this  note 
against  the  commissioner  and  deputy  commissioner  in  one  of  the  city 
courts,  and  recovered  judgment  thereon,  with  costs.  This  judgment 
was  paid  by  the  libelant,  who  thereupon  sues  the  owners  of  the  ship, 
as  for  money  paid  at  their  request.  Though  the  judgment  was  in 
form  recovered  against  the  deputy  alone,  as  the  deputy  in  fact  acted 
on  behalf  of  the  shipping  commissioner,  and  the  latter  has  adopted 
his  acts  in  that  respect  and  paid  the  judgment,  he  is  entitled  to  sue 
for  reimbursement. 

I  have  no  doubt,  upon  the  evidence,  that  the  steward  was,  on  the 
whole,  an  unfit  person  for  the  voyage.  During  the  two  weeks  before 
the  day  of  sailing,  the  master  had,  however,  abundant  opportunity  to 
observe  the  steward's  general  unfitness.  He  knew  that  this  steward 
was  to  be  shipped  by  the  shipping  commissioner,  and  the  latter  acted 
at  the  master's  request  in  procuring  the  shipping  articles  to  be  signed 
by  the  cook  and  in  giving  the  advance  note.  The  captain  and  owners 
became  bound,  therefore,  by  that  engagement,  and  by  the  advance  se- 
ctirity  given  on  account  of  it,  in  pursuance  of  sections  4532,  4534,  Bev. 
St. ;  they  could  not  allege  previous  unfitness  as  a  defense  against  that 
obligation.  By  the  section  last  named,  it  is  provided  that  "if  the  sea- 
man  sails  in  the  vessel  from  the  port  of  departure  mentioned  in  the 
security,  and  is  then  duly  earning  his  wages,  or  is  previously  dis- 
charged with  consent  of  the  master,  but  not  otherwise,  the  person  dis- 
counting the  security  may,  ten  days  after  the  departure  of  the  vessel 
from  the  port  of  departure  mentioned  in  the  security,  site  for  and  re- 
cover the  amount  promised  in  the  security,  with  costs,  either  from  the 
owner  or  any  agent  who  has  drawn  or  authorized  the  drawing  of 
the  security."  By  this  section,  it  will  be  perceived,  a  recovery  upon  a 
note  may  be  had  not  only  if  the  seaman  be  duly  earning  his  wages, 
but  also  in  case  he  has  been  previonsly  discharged  with  the  consent 
of  the  master.  The  necessary  effect  of  this  provision  is  that  a  master 
who  gives,  or  causes  to  be  given,  an  advance  security,  for  a  seaman's 
wages,  thereby  incurs  in  favor  of  an  indorsee  all  the  risk  of  the  sea- 
man's discharge  within  a  period  of  10  days.  It  is  not  necessary  to 
determine  whether  the  liability  would  still  exist  where  the  discharge 
was  for  some  gross  misconduct  on  the  seaman's  part,  such  as,  by  the 
maritime  law,  would  clearly  be  good  ground  for  immediate  discharge; 
since  in  this  case  the  only  act  alleged  after  the  seaman  was  shipped 
was  a  single  drunken  spree  on  the  evening  before  the  ship  sailed, 
which  alone  is  not  a  sufficient  ground  for  such  a  discharge. 

The  note  in  this  case  contained  the  condition,  "provided  he  [the 
seaman]  is  then  duly  earning  his  wages."  As  the  seaman  at  that 
time  was  not  earning  his  wages,  had  the  right  of  recovery  upon  the 
note  rested  merely  upon  the  ordinary  rules  of  law,  plainly  no  recovery 
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coald  have  been  had,  becanse  th^  condition  was  not  complied  with. 
But  it  is  olear  that  upon  such  a  note  the  right  of  recovery  is  not  to  be 
determined  by  ordinary  legal  rules;  since  the  statute  is  explicit,  that 
the  person  discounting  the  security  may  recover  the  amount  promised 
by  the  security,  with  costs,  if  the  seaman  has  been  previously  dis- 
charged with  the  consent  of  the  master.  The  seaman  in  this  case 
clearly  was  so  discharged,  without  sufficient  new  cause  arising  after 
he  was  shipped;  and  the  person  who  discounted  the  security  had, 
therefore,  a  statutory  right  to  recover  the  amount  mentioned  in  it, 
not  by  force  of  the  terms  of  the  note,  but  by  force  of  the  statute. 
The  libelant,  when  sued,  did  not  give  notice  to  the  respondents. 
This,  however,  is  immaterial,  since  the  judgment  itself  is  regarded  as 
immaterial,  here.  Being  liable  to  an  indorsee,  under  the  statute  for 
the  amount  mentioned  in  the  security,  as  an  agent  for  the  owners, 
who  had' authorized  the  drawing. of  the  security,  the  libelant  might 
have  paid  it  without  soit ;  and  upon  such  payment  he  would  have  be- 
come entitled  to  reimbursement  from  the  respondents  as  principals, 
without  reference  to  any  judgment. 

The  libelant'  is,  therefore,  entitled  to  recover  the  sum  of  |60,  with 
interest,  from  the  time  of  payment,  together  with  costs  in  this  court. 
Not  having  given  notice  of  the  suit  in  the  city  ooort  to  the  respond- 
ents, he  is  not  entitled  to  recover  of  the  latter  the  costs  in  that 
court. 


GoTB  V.  JuDSON  and  another. 

(Dittriet  Court,  8. 1).  New  York.    February  8, 1884.) 

BHiFPnra — Seamen— Shtppino  Articles— Dischaiige— Extra  ■Waoe»—Sectiok 
4582. 

An  American  seaman  discharged  from  an  American  vessel  in  a  foreign  port, 
because  the  captain  "  has  no  funds  to  pay  and  conld  sail  no  further,"  will  be 
deemed  discharged  with  his  owd  consent  within  the  meaning  and  equity  of  sec- 
tion 4S82,  which  was  desigped  to  furnish  the  seaman,  in  such  cases,  with  means 
of  return  to  his  own  country ;  and  no  consul  being  found  in  the;.foreign  port 
nor  extra  wages  paid  there,  as  required,  the  seaman  may  maintain  an  ectioa  ia 
admiralty  on  his  return,  against  the  owners,  for  his  two  months'  extra  pay. 

In  Admiralty. 

J.  A.  Hyland,iot  libelant. 

E.  Seymour,  for  Sturges,  one  of  the  respondents. 

Bbown,  J.  The  libelant,  an  American  seaman,  in  May,  1879, 
shipped  on  board  the  American  bark  Rocket,  then  lying  at  Newcastle, 
Australia,  as  first  mate,  for  a  voyage  to  the  port  .of  Saigow,  Cochin 
China ;  thence  to  such  ports  as  the  master  might  direct,  and  thence 
to  the  United  States.  The  libelant  sailed  from  Newcastle,  acting 
as  first  mate,  and  the  bark  arrived  at  Saigow  in  September  of  the 
same  year.    Tin  crew  then  wanted  to  be  discharged  on  the  ground 
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of  too  much  pumping,  and  on  the  tenth  of  September  all  were  dis- 
charged by  the  captain,  including  the  libelant;  the  vessel  being  then 
unseaworthj,  and  the  captain  stating  that  "there  were  no  funds,  to 
pay  with,  and  that  she  could  sail  no  further."  The  libelant  at  the 
time  demanded  extra  pay,  and  to  go  before  the  consul,  'but  was  told 
by  the  captain  that  there  was  no  consul  there;  and  the  libelant, 
upon  inquiry,  was  unable  to  find  any  consul ;  and  only  wages  up  to  the 
time  of  discharge  were  paid  by  the  master.  As  the  claim  for  extra 
wages  is  not  founded  on  the  shipping  articles,  the  formal  defects  in 
their  certification  and  acknowledgment  are  immaterial.  Dustin  v. 
Marray,  5  Ben.  10.  Under  section  4582,  if  a  seaman  be  discharged 
in  a  foreign  port,  with  his  own  consent,  three  months'  pay  is  required 
to  be  paid  to  the  consul,  two-thirds  of  which,,  by  section  4584,  are 
payable  to  the  seaman  on  engaging  his  return  to  the  United  States. 
It  has  been  repeatedly  held,  in  this  and  other  courts,  that  upon  such 
a  discharge,  if  the  payment  is  not  made  to  the  consul,  the  seaman 
may  by  suit  recover  the  sum  to  which  he  is  entitled.     The  Hermon, 

1  Low.  615 ;  Wells  v.  Meldrun,  Blatchf.  &  H,  344 ;  The  Blohm,  1 
Ben.  228;  The  Caroline  E.  KeUy,  2  Abb.  (U.  S.)  160;  Coffin  v.  Weld, 

2  Low.  81.  In  the  case  of  Hoffman  v.  Yarrington,  1  Low.  168,  it  was 
held  that,  under  the  provisions  of  the  act  of  August  18,  1856,  (Bev. 
St.  §  4588,)  extra  wages  will  not  be  required  where  the  vessel  has 
been  condemned  as  unfit  for  service  from  sea-damage  arising  during 
the  voyage.  In  the  present  case  there  is  no  evidence  that  the  vessel 
had  been  condemned  as  unfit  for  service. 

It  is  objected  that  the  evidence  shows  that  the  discharge  of  the 
libelant  was  not  "with  bis  own  consent."  What  the  libelant  testi- 
fies on  that  subject  is,  "My  discharge  there  was  not  my  voluntary 
act,  it  was  compulsory;  by  compulsion,  I  mean  the  captain  told  me 
there  was  no  funds  to  pay,  and  could  sail  no  further;  I  requested 
the  captain  to  find  a  consul,"  etc.  This  evidence  does  not  show  that 
the  libelant's  discharge  was  not,  under  the  circumstance  which  he 
explains,  "with  his  own  consent,"  within  the  meaning  of  the  statute. 
His  discharge  was  evidently  "with  his  own  consent,"  although  that 
consent  was  constrained  and  rendered  necessary  under  the  circum- 
stances, and,  in  that  sense,  compulsory,  because  the  captain  had  no 
funds  to  pay,  and  could  sail  no  further ;  and  such  duress  will  not  de- 
prive him  of  his  right  to  extra  pay.     Bates  v.  Seahury,  1  Spr.  433. 

The  discharge  not  being  within  the  exception  of  section  4583,  the 
libelant's  claim  is  evidently  within  the  equity  of  the  statute  and  its 
intention  to  provide  American  seamen  with  the  means  of  return  to 
this  country;  and  he  is  therefore,  I  think,  entitled  to  a  decree  for 
two  months'  pay,  amounting  to  $80,  with  interest  from  the  time  of 
filing  the  libel,  September  7,  1881,  making  $91.60,  with  costs. 
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Bat  v.  Ohx  Block  of  Marblk. 

{Ditriet  Qwt,  8.  D.  New  Fork.    January  26, 1884.) 

DxMUKRAeB — Bill  of  LADraa— Readinebs  to  Dischauge. 

Where  the  bill  of  lading  for  a  block  of  marble  weighing  seven  tons  provided 
that  it  gboald  be  diaharg^d  bv  the  receiver  within  six  hours  after  written  notic« 
of  the  master's  readiness  to'  deliver  it,  or  pay  demurrage,  £15  per  day,  held, 
that  the  ship  was  bound  to  afford  reasonable  and  customarj-  facilities  for  the 
discharge ;  and  the  receiver  being  prepared  to  move  the  vessel  some  250  feet  lo 
the  usual  place  of  discharge  at  hia  own  expanse,  as  was  usual,  and  the  mate, 
In  the  absence  of  the  captain,  having  repeatedly  refused  to  permit  the  vessel  to 
he  thus  moved,  partly  for  the  reason  that  she  bad  not  her  anchors  aboard,  held, 
thai  she  was  not  in  readiness  to  deli  ver  within  the  meaning  of  the  bill  of  lading, 
and  could  not  recover  during  the  time  of  such  refusal. 

Action  for  Demarrage. 

A.  J.  Heath,  for  libelant. 

W.  W.  Goodrich,  for  claimant. 

Bbowk,  J.  This  action  was  brought  to  recover  demarrage  for  delaj 
in  the  discharge  of  a  block  of  marble  weighing  about  seven  tons.  The 
bill  of  lading  contained  the  following  clause: 

"The  marble  to  be  discharged  in  N'ew  York,  at  the  expense  and  risk  of  the 
receiver,  six  hours  after  wiitteu  notice  being  given  by  the  master  that  he  is 
ready  to  deliver  the  same,  or  to  pay  demurrage  at  the  rate  of  fifteen  pounds 
sterling  per  running  day." 

To  discharge  her  general  cargo  the  vessel  went  to  Coe's  stores  and 
lay  along-side  a  bulkhead,  at  right  angles  with  the  line  of  the  pier, 
near  the  end  of  which  a  permanent  derrick  was  erected,  and  which 
was  the  usual  and  chief  place  in  this  city  for  the  discharge  of  blocks 
of  marble.  The  vessel  was  only  about  250  feet  distant  from  this  der< 
rick.  The  consignee  was  notified  of  readiness  to  discharge  by  a 
postal-card,  mailed  to  him  on  a  Friday  forenoon,  and  which  was  re- 
ceived at  his  office  at  about  5  p.  h.  This  was  too  late  to  be  a  valid 
notice  for  that  day.  The  consignee  had  previously  engaged  Mr.  Smith, 
the  proprietor  of  the  marble  yard  and  derrick  close  by,  to  unlode  the 
marble  as  soon  as  the  vessel  was  ready,  Mr.  Smith  had  previously, 
on  Friday,  sent  his  son  to  the  vessel  to  arrange  to  havjs  her  hauled  to 
the  derrick,  250  feet  further  along  the  bulkhead  and  pier,  in  order  to 
discharge  the  marble.  The  captain  was  absent  from  the  vessel,  and 
the  mate  declined  to  say  anj^hing  on  the  subject  in  his  absence.  It 
was  a  usual  and  customary  thing  for  vessels  discharging  other  cargo 
near  by,  and  also  having  marble  aboard,  to  discharge  the  marble  at 
this  slip,  and  to  be  hauled  along-side  the  derrick  by  Mr.  Smith's  men 
for  the  purpose  of  quick  discharge ;  and  vessels  waiting  to  discharge 
marble  were  nsually  hauled  along-side  the  derrick  in  ttirn  by  Mr. 
Smith's  men.  On  Saturday  morning  the  consignee  again  went  to  the 
vessel  with  Mr.  Smith,  or  his  son,  and  again  requested  permission  to 
move  the  vessel  to  the  derrick,  and  offered  snfScient  men  to  move  her 
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at  o^ce.  The  captain  was  again  absent,  and  the  mate  declined  to  do 
anything.  They  remained  there  till  near  noon,  and  the  captain  not 
appearing,  they  went  away.  The  day  was  very  stormy,  and  no  re- 
moval of  the  block  of  marble  could  safely  have  been  made  by  the  use 
of  shears.  On  Monday  morning,  the  vessel  being  in  readiness  to 
proceed  to  Hunter's  Point  to  load,  procured  a  tug  for  that  purpose, 
and  in  passing  out  of  the  slip  stopped  a  short  time  at  the  derrick,  where 
the  block  was  speedily  discharged  by  Mr.  Smith,  and  the  vessel  then 
proceeded  on  her  way.     She  now  claims  three  days'  demurrage. 

Upon  the  facts  stated  the  claim  of  demurrage  seems  to  me  desti- 
tute of  any  equity.  Had  the  vessel  got  her  spare  anchor  and  chains 
aboard  on  Friday  or  Saturday  and  been  then  really  ready  to  move, 
there  is  no  reason  to  suppose  any  refusal  would  have  been  made  to 
the  request  to  suffer  her  to  be  hauled  along-side  the  derrick  for  the 
purpose  of  discharging  the  marble.  The  request  was  a  reasonable 
one,  and  I  am  satisfied  the  moving  of  the  ship  would  ^ave  been  at- 
tended by  no  diflScnlty  or  danger.  The  condition  of  the  bill  of  lad- 
ing, requiring  removal  of  the  marble  within  the  short  time  of  six  hours 
after  the  vessel  was  ready  to  discharge,  imposed  on  the  captain  at 
least  the  duty  of  permitting  her  to  be  hauled  in  the  usual  manner 
and  at  the  consignee's  expense  to  a  place  where  the  discharge  could 
be  made  expeditiously.  Upon  an  agreement  for  discharge  in  so  short 
a  time,  it  must  be  implied  that  the  ship  would  accede  to  any  reason- 
able and  customary  facility  for  discharging.  This  was  twice  pro- 
posed to  the  vessel  and  twice  refused,  the  captain  not  being  present 
to  abswer,  though  it  was  business  hours  and  he  was  long  waited  for. 
The  mate's  answer,  that  the  vessel  was  not  ready  to  move  on  account 
of  the  spare  anchor  and  chains  which  were  still  on  shore,  shows  that 
the  vessel  was  not  in  fact  "ready  to  discharge"  the  marble  within  the 
meaning  of  the  bill  of  lading,  because  she  was  not  ready  to  be  moved 
the  short  distance  of  250  feet,  which  the  consignee  had  the  reason- 
able  and  customary  right  to  have  her  moved  at  his  own  expense.  On 
Monday  she  had  got  her  anchors  aboard  and  was  then  ready,  and  she 
then  proceeded  to  the  derrick  and  discharged  the  block  with  no  sub- 
stantial detention.  I  think  it  is  clear  that  she  did  not  in  fact  sus- 
tain any  detention  through  any  acts  of  the  consignee;  and  the  libel 
should  be  dismissed,  with  costs. 
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Thb  VADZnhAm),  etc  " 
{Dittrtet  Gowi,  8.  D.  UTtw  Tcrk,    December  29, 1888.) 

hxtvavMJn  Praotiok— New  Thial— Appbai,. 

After  a  hearing  in  an  admiralty  cause  in  this  court,  and  a  decision  rendered 
upon  complicated  questions  of  law  and  fact,  the  cause  should  not  be  re- 
opened and  a  new  trial  had  for  the  introduction  of  further  evidence  in  this 
court,  where  there  does  not  appear  to  have  been  any  mistake  or  misapprehend 
sion  in  regard  to  the  evidence  taken  and  the  facts  proved  ;  such  relief  should 
be  sought  upon  appeal  to  the  circuit,  where  the  additional  facts  may  be  proved 
as  a  matter  of  right. 

In  Admiralty. 

Rodman  dt  Adams  and  R.  D.  Benedict,  for  Wolff  &  Co. 

Edward  S.  Hubbe  and  John  E.  Parsons,  for  steam-abip  company. 

Bbown,  J.  Upon  the  motion  for  a  rehearing  in  the  above  case, 
(18  Fed.  Bep.  783,)  it  does  not  appear  to  the  court  upon  the  evi- 
dence taken  that  any  error  was  committed  in  holding  the  white  dam- 
age to  be  within  the  exception  of  the  bill  of  lading  under  the  term 
"rust,"  in  the  absence  of  any  evidence  of  the  restriction  of  the  mean- 
ing of  that  word  by  commercial  usag&  to  the  rust  of  iron.  If  the 
court  is  in  error  in  that  respect,  an  appeal  to  the  circuit  court  is  the 
appropriate  remedy.  So  far  as  the  supposed  error  of  the  court  rests 
upon  the  alleged  commercial  use  of  the  word  "rust"  in  a  restricted 
sense,  if  such  restricted  use  can  be  proved  through  further  evidence, 
that  error  can  also  be  corrected  on  appeal  by  the  introduction  of  the 
appropriate  testimony  to  prove  the  fact ;  and  relief  must  be  sought  in 
that  manner,  and  not  by  a  rehearing,  or  by  an  opening  of  the  cause 
for  further  evidence  on  a  new  trial  in  this  court.  The  court,  being 
unable  from  the  testimony  to  find  satisfactorily  what  was  the  Jtotual 
cause  of  the  white  damage,  or  by  whose  fault  it  arose,  was  bound  to  ex- 
amine and  consider  the  terms  of  the  bill  of  lading.  The  failure  of 
counsel  on  both  sides  to  aid  the  court  by  any  consideration  of  the 
meaning  of  the  word  "rust,"  did  not  relieve  the  court  from  this  duty. 
If  any  actual  misapprehension  or  mistake  in  regard  to  the  facts 
proved  had  appeared  to  have  been  committed,  the  court  would  gladly 
seek  to  correct  it ;  but  that  does  not  appear. 

According  to  the  settled  practice,  therefore,  the  relief  desired  should 
be  sought  upon  an  appeal  to  the  circuit  court ;  and  as  such  appeal 
would,  doubtless,  be  taken  by  one  side  or  the  other,  in  any  event,  the 
final  disposition  of  the  cause  will  in  fact  be  expedited  by  following 
the  usual  practice;  and  the  motion  for  a  rehearing  should  be  denied. 
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The  Elvinb. 

(Dittrict  Court,  8.  D.  Nm  York.    February  11, 1884) 

BHiPFiNa — Seahbn — Shippino  Abtiolbs — Evtdenck. 

Though  slupping  articles  may  be  attacked  by  the  seamen,  and  shown  by 
parol  to  be  incorrect,  fraudulent,  or  void;  yet,  in  case  of  dispute  as  to  the 
amount  of  wages  agreed  on,  the  shipping  articles  will  control,  the  seaman 
being  competent  to  bind  himself  thereby,  unless  the  articles  are  shown  to  bo 
invalid  by  a  reasonable  and  satisfactory  preponderance  of  evidence. 

In  Admiralty. 

Beeibe  &  Wiieox,  for  libelant. 

Jos.  K.  HiU  and  Wing  <£  Shotidy,  for  claimants. 

Brown,  J.  I  have  no  doubt  that  the  shipping  articles  of  July  31, 
1883,  were  signed  by  the  libelant;  the  handwriting  is  admitted  by  the 
libelant  to  be  like  his,  and  a  comparison  with  other  signatures  of  his 
leaves,  I  think,  no  question  on  that  point.  These  articles  fix  the  rate 
of  wages  at  $40  per  month.  Shipping  articles  are  required  to  be 
signed  under  section  4520 ;  and  though  their  correctness  may  be  at- 
tacked, and  though  they  may  be  shown  by  parol  to  be  incorrect, 
fraudulent,  or  void,  (The  Cypress,  Blatchf .  &  H.  83 ;  Page  v.  Sheffield, 

2  Curt.  377,  381,)  unless  this  be  satisfactorily  established,  the  sea- 
man will  be  held  bound  by  the  terms  prescribed  in  them.  The  At- 
lantic, Abb.  Adm.  451 ;  Slocum  v.  Swift,  2  Low.  212 ;  WiUard  v.  Dorr, 

3  Mason,  161,  169.  The  intention  of  the  master  to  pay  but  $40  per 
month  is  clear,  not  only  from  his  own  testimony,  but  from  that  of 
other  witnesses.  The  testimony  of  the  libelant  and  of  other  witnesses 
who  corroborate  him,  that  he  declined  to  ship  for  less  than  $45  per 
month,  produces  no  little  embarrasBment  in  the  testimony;  and  in 
such  a  case  the  original  articles,  as  they  stand,  must  control.  There 
is  no  such  clear  and  satisfactoi'y  proof  of  either  fraud  or  mistake  as 
would  justify  the  court  in  disregarding  them. 

The  evidence  as  to  the  articles  signed  at  Femandina  is  equally 
conflicting.  It  is  unfortunate  that  the  original  document  is  not  pro- 
duced by  one  of  the  parties.  The  certified  copy  could  not  furnish 
any  information  by  inspection  as  to  whether  the  original  articles  had 
been  altered  from  $45  to  $40  per  month.  The  certified  copy  of  the 
articles  is  made  competent  evidence  by  section  4575,  and  the  harden 
therefore  seems  to  be  upon  the  libelant  to  prove  that  it  is  incorrect. 
The  original  articles,  however,  signed  in  New  York,  and  bearing  no 
marks  of  alteration,  give  the  libelant's  wages  as  $40  only;  and  these 
articles  were  designed  to  cover  the  whole  period  of  the  libelant's  serv- 
ices. On  the  whole,  I  think  this  original  must  be  held  to  be  con- 
trolling, and  that  the  libelant  should  be  entitled  to  a  decree  at  the 
rate  of  $40  per  month  only. 
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The  Garden  City,  etc. 
(Distrtot  Court,  8.  D.  New  Tork.    January  31, 1884.) 

1.  COLtTMOTr— RlVBB  AND  HARBOR  NaTIOATIOIT — RiOHT  OF  WaT. 

A  Bteamer  meeting  another  in  the  fifth  situation,  and  bound  to  keep  out  of 
hor  way, — if  able  to  do  so  through  stopping  and  backing, — has  no  right  to  go  to 
thelef t  and  attempt  to  cross  the  bows  of  the  other  when  there  is  not  sufficient 
time  or  space  to  pass  in  tliat  manner  without  a  collision,  unless  the  other  ves- 
sel cither  stops  or  changes  its  course ;  the  latter  lias  the  right  of  way,  and  the 
right  to  proceed  on  her  course  without  obstruction. 

2.  Same— SiosAM — Timei.t  Notice. 

In  rirer  and  harbor  navigation,  although  for  good  reason  a  vessel  may,  Un- 
der the  inspectors'  rules,  signal  that  she  will  go  to  the  left,  instead  of  the  right, 
these  rules  require  early  notice  of  such  intention,  and  such  a  notice  ia  not  early  ' 
or  timely  when  it  jvould  compel  the  other  vessel  to  stop  in  order  to  avoid  a 
collision,  unless  in  a  situation  where  the  former  vessel  has  no  other  alterna- 
tive. 

3.  Same— IsBPECTOKs'  Rpueb. 

Under  the  inspectors'  rules  the  vessel  signaled  is  bound  to  give  an  answer 
promptly,  either  of  assent  or  dissent. 

4.  Same — MnnrAi,  Fadlt. 

Where  the  f  errjr-boata  Q.  0.  and  R.  were  approaching  each  other  in  the  East 
river  in  the  fifth  situation,  and  the  latter  being  oi^the  former's  starboard  hand, 
and  theG.  C,  instead  of  stopping  and  backing,  as  she  might  have  done,  sig- 
naled with  two  whistles,  and  at  the  same  time  starboarded  her  helm  so  as  to 
cross  the  R.'s  bows,  and  the  latter  made  no  answering  signal,  and  the  G.  C, 
after  going  about  a  length  under  a  starbourd  wheel,  again  signaled  with  two 
whistles,  to  which  there  was  no  response,  and  she  then  stopped  and  backed  un- 
til the  collision,  which,  happened  shortly  after,  and  the  evidence  being  contra- 
dictory as  to  the  other  details  of  the  mnneuvering  of  the  two  vessels,  held, 
that  both  were  in  fault ;  the  G.  C,  for  undertaking  to  pass  to  the  left  and  cross 
the  K.'s  bows  without  assenting  signals,  and  the  latter  for  not  answering  as  re- 
quired, and  thereby  preventing  the  embarrassment  and  confusion  of  the  G.  C, 
which  in  this  case  plainly  contributed  to  the  collision. 

5.  Same — Excuse— DEPAnxiniE  fiiom  Kdles. 

Though  the  G.  C.  ran  in  connection  with  railroad  trains,  and  the,  avoidance 
of  unnecessary  stops  was  desirable,  and  though  the  uaual  course  of  the  U.  at 
this  point  was  to  swing  to  port,  held,  that  these  facts,  though  a  sufficiently 
good  reason  for  the  signal  of  two  whistles,  given  by  the  G.  C,  regarded  merely 
as  a  proposition  or  request  to  pass  to  the  left,  were  not  a  justification  for  any 
departure  from  the  rules  of  navigation,  without  assenting  signals  from  the  B. 
in  reply. 

In  Admiralty. 

Benjamin  D.  Silliman,  for  libelant. 

Shipman,  Barlow,  Larocque  d  Choate,  for  claimant. 

Brown,  J.  This  action  was  brought  to  recover  damages  for  a  col- 
lision between  two  ferry-boats — the  Republic  and  the  Garden  City — 
about  i :  30  o'clock,  in  the  afternoon  of  -August  17, 1878,  off  Catharine 
street,  in  the  East  river.  The  day  was  fair,  the  wind  light,  the  tide 
three-quarter  ebb.  The  Republic  belonged  to  the  Catherine-street 
ferry,  and  was.proceeding  across  the  river  towards  Main  street,  Brook- 
lyn. The  Garden  City  was  coming  down  the  river  from  Hunter's 
Point,  with  the  tide,  to  her  slip  at  James  street.  At  the  time  of  col- 
lision the  Garden  City  was  heading  nearly  down  the  river,  but  a  little 
v.l9,no.7— 84 
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toward  the  Brooklyn  ahore ;  the  Republic  was  going  nearly  across  the 
river,  but  heading  a  little  downward.  The  starboard  bow  of  the  Gar- 
den City,  which  was  mudh  the  larger  boat,  struck  the  port  bow  of  the 
Republic,  and  her  guards  ran  over  the  deck  of  the  latter,  inflicting 
some  injijry.  The  blow  was  comparatively  a  light  one,  as  both  boats 
were  nearly  stopped. 

According  to  the  account  given  by  the  pilot  of  the  Republic,  as  he 
was  about  clearing  his  slip  on  the  New'York  shore  he  was  obliged  to 
stop  to  allow  the  steam-boat  Superior  to  go  up  the  river  just  in  front 
of  him.  As  she  passed  him  he  saw  the  ferry-boat  Alaska  about  600 
feet  up  river,  off  Market  street,  coming  nearly  directly  down  river, 
but  heading  a  little  to  the  westward,  and  estimated  to  b^  about  300 
feet  off  the  New  Yojrk  shore,  and  the  Garden  City,  as  the  pilot  esti- 
mated, about  six  or  seven  lengths — that  is,  about  900  feet — astern  of 
f'  the  Alaska,  and  nearly  in  her  wake,  but  about  lialf  a  breadth  farther 

out  in  the  river.  He  testified  that  as  the  Superior  passed  him  be 
gave  one  whistle,  intended  for  both  the  Alaska  and  the  Garden  City, 
which,  the  pilot  says,  was  replied  to  with  one  whistle  by  both ;  that 
he  then  went  ahead ;  that  the  Alaska  slowed  and  stopped,  passing 
astern  of  him;  that  the 'Garden  City,  instead  of  stopping  or  slowing, 
sheered  out  into  the  river  when  about  five  or  six  lengths  off — i.  e., 
about  700  feet — and  blew  two  whistles ;  that  he  then  stopped  his  own 
engines,  but  did  not  blow  any  whistle  in  reply  to  this  signal  of  the 
Garden  City ;  that  then  the  Garden  City  stopped  her  engines ;  that  he 
then  started  ahead,  and  blew  one  whistle  simultaneously,  being  then 
about  a  length  from  the  Garden  City,  and  that  the  latter  thereupon 
started  ahead,  blowing  two  whistles;  that  he  then  stopped  and  backed 
until  the  collision;  that  he  was  obliged  to  go  ahead  in  order  to  get 
out  of  the  way  of  the  Alaska;  that  there  was  not  room  to  swing  round 
up  river  and  go  between  the  Alaska  and  the  Garden  City;  and  that  the 
collision  was  about  300  feet  off  the  New  York  shore,  or  at  least  not 
more  than  one-quarter  across  the  river. 

The  pilot  of  the  Garden  City  testifies  that  he  was  about  100  feet 
further  out  in  the  river  than  the  Alaska,  and  considerably  astern  of 
her;  that  he  heard  the  signal  of  one  whistle  from  the  Republic  and 
the  Alaska's  reply  of  one  whistle;  that  he  did  not  understand  that 
signal  to  be  intended  for  him,  and  gave  no  whistle  in  answer  to  it, 
and  that  he  did  not  blow  one  whistle  at  all;  that  when  about  off  pier 
37  or  38,  and  some  500  or  600  feet  distant  from  the  Republic,  and 
five  or  six  seconds  after  her  one  whistle,  he  gave  her  a  signal  of  two 
whistles  and  immediately  starboarded  his  helm,  to  which  the  Repub- 
lic made  no  reply;  that  four  or  five  seconds  afterwards,  and  after 
passing  about  another  length,  and  when  off  pier  37,  he  blew  two 
whistles  again,  and  at  the  same  time  stopped  and  backed,  and  kept 
backing  with  his  helm  to  starboard  till  the  collision ;  that  the  Repub- 
lic did  not,  after  she  had  signaled  the  Alaska,  make  a  stop,  as  alleged, 
and  then  go  ahead  a  certain  time  with  one  whistle;  that  he  himself 
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did  not,  as  alleged,  go  ahead  after  stopping  and  backing;  that  th& 
Bepnblic  did  not  whistle  at  all  after  her  first  whistle  to  the  Alaska; 
that  ander  his  own  reversed  engine  he  got  seven  or  eight  tarns  back- 
wards, and  would  probably  have  been  entirely  stopped  by  another 
turn;  that  when  he  blew  his  second  two  whistles 'and  stopped  and 
backed  oflF  pier  37,  the  Alaska  was  about  half  a  length  out  and  away 
from  the  slip,  and  about  300  feet  from  him,  and  that  the  Republie 
was  also  about  800  feet  from  him,  and  nearer  the  New  York  shore, 
heading  a  little  up  river;  that  the  usual  course  of  the  Catharine-street 
ferry-boats  at  that  time  of  tide  was  to  come  out  from  the  slip  under  a 
starboard  helm  and  go  up  the  river,  swinging  within  a  space  of  about 
300  feet. 

The  other  witnesses  called  upon  each  side,  though  differing  in  some 
details,  generally  corroborate  the  account  given  by  the  respective  pi- 
lots, as  above  stated,  the  greater  number  of  experienced  nautical  men 
being  undoubtedly  on  the  side  of  the  libelants.  The  pilot  of  the  Alaska 
states  that  the  Garden  City  was  about  400  feet  astern  of  him  when 
the  Republic's  one  whistle  was  given,  and  about  50  to  75  feet  further 
out  in  the  river;  that  the  Bepublic  passed  from  200  to  800  feet  ahead 
of  the  Alaska ;  that  she  could  not  have  swung  round  so  as  to  go,  as 
the  Superior  did,  between  the  Alaska  and  the  Garden  City;  and  that 
the  latter  might  have  avoided  the  collision  by  slowing  and  booking,  a» 
the  Alaska  did. 

Without  considering  more  minutely  the  differences  in  the  accounts 
given  by  the  respective  parties,  nor  relying  much  on  the  various  es- 
timates of  distance  given,  it  seems  to  me  clear  that  the  chief  respon- 
sibility for  this  collision  must  rest  with  the  Garden  City,  and  that 
there  are  several  distinct  faults  with  which  she  is  chargeable. 

1.  There  were  no  such  obstructions  as  to  prevent  the  application 
of  the  ordinary  rules  for  the  navigation  of  the  East  river.  The- 
Garden  City  in  coming  down  had  the  Republic  upon  her  own  star- 
board hand ;  the  latter  was  seen  in  sufficient  time  for  the  Garden  City 
to  avoid  her,  and,  by  the  statutory  rule,  the  Garden  City  was  there- 
fore bound  to  ke$p  out  of  the  way,  leaving  the  Republic  free  to  keep^ 
her  course.  The  evidence,  as  it  seems  to  me,  leaves  no  doubt  that 
bad  she  slowed  and  backed,  as  the  Alaska  ahead  of  her  did,  there 
would  have  been  no  difficulty.  The  two  vessels  being  in  the  fifth 
situation,  the  ordinary  course  required  of  the  Garden  City  by  the  in- 
spectors' rules  was  to  pass  to  the  right ;  that  is,  astern  of  the  Repub- 
lic. There  was  no  controlling  reason  compelling  her  to  adopt  the 
exceptional  course  of  going  to  the  left  and  attempting  to  cross  the 
bows  of  the  Republic.  This  departure  from  the  ordinary  rule  was 
clearly  the  primary  cause  of  the  collision ;  and  where  such  departures 
are  not  called  for  by  any  controlling  necessity,  and  are  adopted  upon 
the  mere  option  of  the  vessel  bound  to  keep  out  of  the  way,  they 
ought  to  be  held  to  be  at  the  peril  of  the  vessel  adopting  them,  un- 
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less  it  appears  that,  notwithstanding  saoh  departure,  the  oollision  was 
brought  about  solely  by  the  fault  of  the  other  vessel.  The  Chesa- 
peake, 5  Blatchf.  411 ;  The  St.  John,  7  Blatohf.  220.  That  cannot  be 
held  to  be  the  case  here,  notwithstanding  the  fault  of  the  Republic  in 
not  answering  the  signal  of  two  whistles,  bec9,u8e  I  am  satisfied  that 
had  the  Republic  kept  her  course  without  stopping,  as  she  was  en- 
titled to  do,  whatever  be  considered  her  course,  whether  straight 
across  the  river  as  then  headed,  or  swinging  up  the  river  as  cus- 
tomary, the  collision  could  not  have  been  avoided,  and  that  the  only 
way  of  avoiding  it,  after  the  Garden  City's  two  whistles  and  star- 
board helm,  was  by  the  Republic's  stopping  and  backing,  which  the 
Garden  City  had  no  right  to  impose  upon  her. 

2.  While  the  inspectors'  rules  recognize  (page  38)  circumstances 
in  river  and  harbor  navigation  in  which  "for  good  reason  the  pilot 
may  hnd  it  necessary  to  deviate  from  the  rule  requiring  him  to  go  to 
the  right,"  they  also  require  that  in  such  a  case  he  shall  give  "early 
notice  of  such  intention  by  two  blasts  of  the  steam-whistle."  Except 
in  some  exigency  of  navigation  which  did  not  exist  here,  no  notice 
can  be  considered  early  or  timely,  on  the  part  of  a  vessel  which  is 
bound  to  keep  out  of  the  way,  that  would  require  the  other  vessel  to 
stop  in  order  to  prevent  a  collision,  for  if  this  were  allowed,  then  the 
vessel  bound  to  keep  out  of  the  way  would,  in  effect,  reverse  the  ob- 
ligation of  the  statute,  which  provides  that  she  shall  keep  out  of  the 
way  and  that  the  other  shall  keep  her  course.  The  former,  in  effect, 
would  be  dictating  to  the  latter,  and  compelling  the  latter  to  stop  and 
give  way  contrary  to  the  statute,  which  declares  that  the  former  is 
the  vessel  which  shall  keep  out  of  the  way  of  the  latter.  The  notice 
then  must  be  so  timely  as  not  to  require  the  other  boat  to  stop. 
There  may  plainly  be  special  circumstances  in  river  navigation  where 
this  rule  would  not  apply,  as  where  a  boat  is  coming  down  with  the 
tide  and  another  is  coming  out  of  a  slip  too  near  to  be  avoided  by 
going  astern  of  her;  and  so  in  various  other  circumstances  which 
might  be  instanced.  The  rule  referred  to  applies  only  to  ordinary 
navigation  where  there  is  no  obstruction  and  nothiqg  to  prevent  the 
vessel  bound  to  keep  out  of  the  way  from  doing  so,  and  giving  time 
by  signals  as  to  her  proposed  course.  The  signal  of  two  whistles 
given  by  the  Garden  City  I  must  hold,  was  not  in  this  case  such 
early  and  timely  signal  as  is  required  by  the  inspectors'  rules,  be- 
cause, in  the  situation  of  these  two  ferry-boats  at  that  time,  I  regard 
it  as  impossible  for  the  Garden  City  to  have  avoided  the  collision  by 
going  to  the  left  unless  the  Republic  stopped  and  backed.  As  the 
Garden  City  could  not  require  this  of  the  Republic,  so  long  as  she 
could  herself  keep  out  of  the  way  of  the  Republic  by  slowing  and  go- 
ing to  the  right  and  allowing  the  Republic  to  keep  on  in  her  course 
as  she  had  a  right  to  do,  it  follows  that  under  these  circumstances 
her  signal  was  too  late,  and  that  the  time  had  already  passed  when 
the  Garden  City  might  lawfully  go  to  the  left,  of  her  own  option,  inde- 
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pendent  of  any  assent  of  the  Bepablio,  and  that  the  Garden  City 
was  in  fault  for  attempting  to  do  so. 

3.  Again,  there  being  no  necessity  for  the  Garden  City  to  go  to 
the  left,  and  the  signal  of  two  whistles  being  given  too  late  as  the  ex- 
ercise of  a  positive  right  to  cross  the  bows  of  the  Republic,  since  that 
would  have  compelled  the  Bepublic  to  give  way,  that  signal  was  law- 
ful at  the  time  it  was  given  only  as  a  proposition  or  request  to  the 
Republic  to  be  allowed  to  pass  to  the  left  by  the  latter's  aid  and  con- 
sent. The  pilot  of  the  Garden  City  had  no  right,  therefore,  to  star- 
board bis  helm  immediately  on  giving  the  signal,  as  the  evidence 
shows  that  he  did,  before  receiving  an  assenting  response  from  the 
Republic.  This  was  in  effect  dictating  the  course  of  the  other  vessel 
and  depriving  her  of  the  right  of  way  to  which  she  had  the  superior 
right,  under  penalty  of  collision  if  she  failed  to  yield.  Until  the  Re- 
public assented  to  this  exceptional  course,  as  proposed  by  the  signal 
of  two  whistles,  the  Garden  City  had  no  right  to  act  upon  it.  Her 
doing  so  manifestly  contributed  to  the  collision,  and,  upon  this  ground, 
as  well  as  the  others,  she  must,  therefore,  be  held  responsible.  The 
Johnson,  9  Wall.  146, 165;  The  Milwaukee,  1  Brown,  Adm.  313,  325; 
The  Delaware,  6  Fed.  Rbp.  198;  The  Franconia,  3  Fed.  Rep.  397, 
401,  403;  The  Hudson,  14  Fed.  Rbp.  489. 

While  the  primary  responsibility  for  this  collision  rests  upon  the 
Garden  City^  for  the  reasons  above  stated,  the  Republic  seems  to  me 
as  plainly  chargeable  with  violation  of  the  inspectors'  rule,  which  re- 
quired her  to  "answer  promptly"  the  signal  of  two  whistles  given  by 
the  Garden  City  proposing  her  exceptional  course.  These  rules,  en- 
acted in  conformity  with  section  4412  of  the  Revised  Statutes,  are  of 
binding  obligation.  The  supervising  inspectors  were  authorized  to 
frame  these  rules  in  consequence  of  more  particular  provisions,  and 
more  exact  information  being  required  by  pilots  in  regard  to  each 
other's  movements  in  rivers  and  crowded  harbors  than  the  ordinary 
rules  of  navigation  afford.  Nowhere  is  the  need  of  these  rules  more 
urgent  and  an  observance  of  them  more  essential  than  in  navigation 
about  this  port.  In  the  case  of  The  B.  B.  Saundere,  19  Fed.  Rep.  118, 
I  have  recently  held  it  a  fault  to  maneuver  in  accordance  with  a  sig- 
nal before  answering  it.  The  Republic  in  this  case  did  not  answer 
either  of  the  two  signals  of  the  Garden  City.  Having  disobeyed  this 
rule,  to  avoid  being  charged  with  responsibility,  the  burden  of  proof 
is  upon  the  Republic  to  show  that  her  failure  to  reply  could  not  pos- 
sibly have  affected  the  result.  The  Pennsylvania,  19  Wall.  125, 
137.  The  libelant's  counsel  urges  that  this  did  not  affect  the  re- 
sult because  the  boats  were  already  so  near  to  each  other  that  a  col- 
lision was  then  inevitable.  This  contention  seems  to  me  not  sus- 
tained by  the  evidence ;  and  it  is  also  attended  by  considerable  im- 
probability. The  evidence  shows  that  there  were  two  signals  given 
by  the  Garden  City  of  two  whistles  each,  besides  several  toots  indi- 
cating danger.  The  pilot  of  the  Garden  City  testifies  that  ho  had 
given  no  previous  signal  of  one  whistle  to  the  Republic;  so  that,  ac- 
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cording  to  his  testimony,  his  first  two  whistles  were  the  first  signal 
given  by  him  to  the  Republic.  Now,  it  is  certainly  highly  improbable 
that  a  pilot  of  any  experience  or  sense  of  responsibility,  such  as  the 
pilot  of  the  Garden  City  certainly  was,  would  give  a  signal  propos- 
ing to  cross  the  bow  of  a  ferry-boat  for  the  first  time  when  he  was  so 
near  to  her  that  a  collision  was  inevitable;  and  the  improbability  is 
still  greater  if  he  had  previously  agreed  to  go  to  the  right  by  a  signal 
of  one  whistle.  The  testimony  of  the  pilot  of  the  Republic,  moreover, 
is  to  the  effect  that  the  Garden  City  stopped  at  some  time  after  her  first 
two  whistles,  whereupon  he  started  his  own  engine  ahead,  and  that 
he  might,  as  he  thinks,  have  thus  cleared  the  Garden  City,  if  the  lat- 
ter had  not  again  started  ahead  under  two  whistles.  The  engineer 
of  the  Republic  testifies  that  under  this,  her  last,  headway  she  made 
about  six  revolutions.  This  must  have  carried  her  forward  some  con- 
siderable distance.  The  two  vessels  were  approaching  each  other 
nearly  at  right  angles,  and  as  they  collided  at  the  bows,  and  both 
boats  were  then  almost  stopped,  a  very  little  less  forward  motion  on 
the  part  of  the  Republic  would  clearly  have  prevented  the  collision. 
These  considerations,  as  it  seems  to  me,  prove  conclusively  that  when 
the  two  whistles  of  the  Garden  City  were  first  given,  the  situation 
and  heading  of  the  boats  could  not  have  been  such  as  to  involve  any 
necessity  of  a  collision.  The  situation  was  not  in  extremU,  as  in  the 
case  of  The  Chesapeake,  supra. 

Nor  can  it  be  said  that  the  failure  of  the  Republic  to  answer  the 
first  two  whistles  of  the  Garden  City  did  not  result  in  contributing  to 
the  collision,  because  she  at  once  stopped  her  engines,  assuming  it 
to  be  true  that  she  did  so ;  for  there  is  no  question  that  her  failure  to 
respond  led  the  Garden  City,  after  going  about  a  length,  to  repeat  her 
signal,  and  at  the  same  time  to  stop  and  reverse  her  engines.  Even 
this  signal  was  not  responded  to;  for  the  Republic,  according  to  her 
own  story,  then  went  ahead,  and,  in  doing  so,  as  stated  above,  col- 
lided gently  with  the  Garden  City.  Had  the  Republic  intended  to 
keep  on  at  all  after  the  Garden  City's  first  two  whistles  were  given, 
considering  that  this  would,  as  I  find,  and  as  the  libelant's  witnesses 
testify,  have  involved  danger  of  collision,  she  should  have  replied  to 
that  signal  promptly  with  one  whistle,  showing  her  dissent;  and,  in 
that  case,  the  pilot  of  the  Garden  City  would  have  known  of  the  dis- 
sent and  that  he  must  reverse  at'once,  as  he  did  afterwards,  instead 
of  waiting  for  a  reply  until  he  had  gone  a  length  ahead,  when  his  sig- 
nals were  repeated,  and  when  he  did  commence  to  back.  This  differ- 
ence of  time  in  backing  was  of  itself  sufficient  to  have  prevented  the 
collision,  and  was  the  direct  result  of  the  Republic's  failure  to  respond 
with  one  whistle  if  she  did  not  intend  to  accede  to  the  coarse  pro- 
posed by  the  Garden  City.  If,  on  the  other  hand,  the  Republic  did 
intend  to  assent  to  the  signal  of  two  whistles,  and  to  give  way  to  the 
Garden  City,  as  it  would  seem  that  she  did  intend,  from  the  fact  of 
her  stoppinff,  if  the  account  given  by  her  pilot  be  correct,  then  she 
was  equally  bound  to  reply  "promptly,"  so  as  to  permit  the  Garden 
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Oity  to  go  ahead  confidently  and  without  stopping.  Had  snch  assent- 
ing  response  been  given  and  the  Garden  City  allowed  to  continue  go- 
iQg.ahead,  instead  of  backing,  the  Republic  stopping  meantime,  as 
her. pilot  says  she  was-then  stopped,  the  collision  could  not  have  hap- 
pened. I  have  maob  doubt,  however,  as  to  this  part  of  the  acooimt 
given  by  the  pilot  of  the  Republic.  The  story  of  the  pilot  of  the  Gar- 
den City  seems  the  more  natural  and  probable.  This  part  of  the  case 
shows  evident  embarrassment  and  confusion,  occasioned  by  the  fail- 
ure to  respond  to  the  signals,  as  required ;  and  such  failure  has  been 
repeatedly  held  to  be  a  fault.  \  The  Clifton,  14  Fbd.  Rep.  586;  The 
Grand  Republic,  16  Fed.  Rep.  424,  427;  The  Beaman,  18  Fed.  Rep. 
334;  The  B.  B.  Saunders,  supra. 

The  Garden  City  ran  in  connection  with  railroad  trains,  and  it  was 
a  natural  and  lawful  purpose  to  make  good  time  and  as  few  stops  in 
navigation  as  possible.  Her  pilot  had  a  right,  also,  to  take  into  con- 
sideration the  usual  practice  of  ferry-boats  to  swing  to  the  northward 
on  coming  out  of  their  slip  at  that  time  of  the  tide.  While  neither 
of  these  considerations,  nor  both  combinedf  could  furnish  any  justi- 
fication for  any  disobedience  or  neglect  of  any  rule  of  navigation, 
general  or  local,  nor  authorize  the  Garden  City  to  cross  the  bows  of 
the  Republic  without  the  consent  of  the  latter,  unless  she  could  do  so 
without  compelling  the  Republic  to  stop,  they  did  furnish  good  and 
sufficient  reasons  for  proposing  to  pass  to  the  left,  which  her  pilot 
evidently  supposed  would  accommodate  both,  and  required  the  Re- 
public to  answer  promptly  under  the  inspectors'  rules. 

Nor  can  I  find  any  justification  for  the  Republic's  going  ahead  in 
the  manner  stated  by  her  pilot,  if  his  account  in  that  particular  be 
correct,  after  he  had  once  stopped,  on  hearing  the  Garden  City's  first 
two  whistles.  For  the  Republic  must  then  have  been  to  the  westward 
of  the  Garden  City's  course;  under  her  six  revolutions  ahead  the 
Repnblic  must  have  made  a  considerable  distance  to  the  eastward,  so 
that  whether  the  Garden  City  went  ahead  or  backed,  it  was  the  last 
movement  ahead  by  the  Republic  which  immediately  contributed  to 
the  collision,  and  it  could  not  have  happened  without  that.  The 
Garden  City  was,  doubtless,  already  in  fault,  for  the  reasons  I  have 
stated  above ;  and  her  fault  was  apparent,  at  least,  to  the  pilot  of  the 
Republic;  but  this  did  not  dispense  with  the  use  of  all  reasonable 
means  and  nautical  skill  on  the  part  of  the  Republic  to  avoid  a  col- 
lision, notwithstanding  the  existing  faults  of  the  Garden  City ;  and 
the  danger  of  collision  was  then  so  evident  that  both  alike  were  bound 
to  keep  away  from  each  other.  The  C.  G.  Vanderbilt,  1  Abb.  Adm. 
361,  364;  The  Vim,  12  Fed.  Rep.  906,  914,  and  cases  cited. 

For  these  reasons  the  Repnblic  must  also  be  held  in  fault,  and  the 
damages  to  her,  less  the  damages  to  the  Garden  City  must  be  appor- 
tioned between  the  two.  The  libelants  are  entitled  to  a  decree  ae- 
ftordingly,  with  costs,  with  an  order  of  reference  to  ascertain  the 
amount,  if  the  parties  do  not  agree. 
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A-STSBUP  V.  Lewy  and  otners. 

Lewy  and  others  v.  The  Excellenzen  Sibbern,  etc. 

{Di*triet  C<nirt,  S.  D.  Ntto  York.    February  7, 1884.) 

1.  Shipping— Improper  Stowage— Damage  to  Uaroo. 

Where  in  a  short  but  violent  gale  the  bottom  of  a  bark  gave  way  in  the  middle 
from  four  to  five  inches,  through  overloading  with  iron  rails  amidships,  caus- 
ing a  bad  leak,  whereby  a  cargo  of  rags  was  damaged,  hM,  that  the  negligence 
of  the  vessel  in  improper  stowage  was  the  proximate  cause  of  the  leak,  for  which 
the  ship  was  responsible,  and  that  thC|iconsequcnt  damage  was  not  through 
perils  of  the  seas,  within  the  exception  of  the  bill  of  hiding. 

2.  Ba-me— Mastbb'8  AuthoriTjT  to  Sell — Notice. 

The  master  has  no  authority  to  sell  damaged  cargo  in  a  foreign  port  with- 
out notice  to  the  owner  or  shipper,  when  there  is  abundant  time  and  means 
for  communication  with  him. 

3.  Same — Case  Stated — Bill  ob-  Lading— Qualitt  Uhknown. 

Where  the  bark  £.  S.,  laden  with  rags  and  railroad  iron,  in  h  voyage  from 
Libau  to  I^ew  York,  sprung  a  leak  in  a  gale  in  the  North  sea  through  over- 
loading amidships,  whereby  some  of  the  rags  were  wet;  and  being  obliged  to 
put  in  at  Cowes  for  repairs,  the  cargo  was  all  unloaded,  and  a  consioernble 
portion  of  the  rags  was  found  to  be  hot,  steaming,  and  rotten,  and  not  capable 
of  being  put  fhto  condition  to  be  brought  to  New  York ;  and  communication 
being  practicable  with  the  shipper  at  Libau  by  mail  within  three  days,  and  .by 
tek-grnph  daily ;  and  that  portion  of  the  cargo  not  capable  of  being  brought  to 
New  York  having  been  sold  after  repeated  surveys,  and  under  the  advice  of  the 
consul,  after  notice  sent  by  him  to  the  shipper  at  Libau  without  answer  or  direc- 
tion received  in  reply,  and  the  sale  being  fairly  made,  held,  thai  the  sale  was 
justifiable,  but  that  the  vessel  was  responsible  for  all  lo^s  occasioned  l)y  the 
leak  through  overloading  amidships.  Held,  alto,  that  under  the  terms  of  thu 
bill  of  lading,  "qualitv  unknown,"  the  vessel  might  show  bad  condition  of  the 
rags  when  shipped  ;  that  tlie  steaming  condition  of  the  rags  on  the  morning 
foUowing  the  gale  was  an  indication  that  part  were  proliably  shipped  in  l)ad 
condition ;  and  there  being  no  direct  evidence  of  their  condition  when  shipped; 
held,  that  that  question  sliould  be  submitted  for  further  evidence  before  the 
commissioner  in  connection  with  proof  of  damage  occasioned  by  the  ship's 
leak. 

4.  Evidence— Commission — Answer  to  General  Intbrroqatort. 

Upon  commission  to  examine  the  consul  at  Cowes  as  a  witness  in  behalf  of 
the  bark,  the  consul,  in  reply  to  the  last  general  interrogatory,  whether  he  knew 
anything  further  to  the  advantage  of  the  ship,  having  replied  that  he  and  his 
firm  communicated  with  the  shipper  at  Libau  before  the  sale  and  received  no 
answer  or  direction ;  the  subject  being  nowhere  else  alluded  to  in  the  plead- 
ings, interrogatories,  or  testimony,  and  the  commission  having  been  returned 
and  tiled  a  year  before  the  trial,  held,  that  the  answer  should  stand,  and  that  it 
was  sufficient  prima  facie  evidence  of  proper  communication  with  the  shipper 
in  theal)8enceof  any  countervailing  evidence,  and  that  the  motion  to  suppress 
that  answer  or  for'leave  to  cross-examine  by  further  interrogatories  should 
have  been  made  before  trial. 

The  above  libel  in  personam  was  brought  to  recover  the  sum  of 
$1,566.62  freight  for  941  bales  and  66  bags  of  rags  shipped  on  the 
bark  Excellenzen  Sibbern,  at  Libau,  April  22,  1880,  to  be  delivered 
in  New  York.  The  libel  in  rem  was  brought  to  recover  damages  for 
the  non-delivery  of  524  bales  and  28  bags,  part  of  the  above  ship- 
ment,  valued  at  $15,000.  The  rags  not  delivered  were  sold  by  the 
master  at  Cowes,  at  which  port  he  had  been  obliged  to  put  in,  in  dis- 
tress.    The  cargo  was  there  unloaded  for  the  purpose  of  repaitixig 
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the  ship,  and  a  portion  of  the  rags  being  found  so  damaged  by  wet, 
heat,  and  rotteSfc^vs  that,  despite  all  eflforts  to  improve  their  condi- 
tion, they  were  deemed  unfit  to  be  reshipped,  they  were  condemned 
on  survey  and  sold,  so  far  as  salable,  and  other  portions  thrown 
away  as  worthless.  For  the  vessel,  it  was  contended  that  the  inju- 
ries to  the  bark  were  caased  solely  by  the  severe  weather  which  she 
encountered  in  the  North  sea ;  that  the  rags  were  in  a  wet  and  unfit 
condition  when  shipped,  which  in  part  caused  their  damaged  condi- 
tion at  Cowes ;  and  that  the  sale  of  the  damaged  portion  was  neces- 
sary; was  effected  in  the  best  manner;  and  was  made  after  notice 
sent  to  the  shipper,  (the  bill  of  lading  being  to  order,)  to  which,  how- 
ever, no  answer  was  received.  On  behalf  of  the  shipper,  it  was  con- 
tended that  the  rags  were  all  shipped  in  good  condition;  that  the 
damage  to  the  vessel,  and  her  conseqaent  leaking,  and  the  injury  to 
the  rags,  arose  from  the  unseaworthiness  of  the  vessel,  through  the 
improper  stowage  of  the  iron,  too  great  weight  being  placed  between 
the  main  and  the  after  hatch,  which  caused  the  bottom  of  the  ves- 
sel to  give  way  and  her  keel  to  drop  from  three  to  five  inches ;  also, 
that  no  proper  communication  to  the  shipper  was  proved,  and  that 
the  sale  of  the  rags  at  Cowes  was  unauthorized. 

The  Excellenzen  Sibbern  was  a  Swedish  vessel,  359  tons  register, 
about  500  tons  burden,  built  in  1874,  and  rated  in  1877  in  the  French 
Veritas  as  A  1;  length,  130  feet;  beam,  27  feet;  depth,  14  feet;  and 
single  decked.  Her  cargo  on  this  voyage  consisted  of  1,363  old  iron 
T  rails,  weighing  about  251  tons,  and  186}  tons  of  rags-;  in  all  437  tons 
weight.  Both  were  shipped  by  H,  Seelig,  at  Libau,  to  be  delivered 
in  New  York  to  order.  The  vessel  commenced  loading  on  February 
26th;  400  rails  were  put  in  the  bottom  of  the  ship;  then  rags;  then 
above  the  rags,  in  a  sort  of  trunk-way  running  fore  and  aft  along 
the  middle  of  the  vessel,  the  remaining  963  iron  rails;  and  then  rags 
on  top.  The  rags  were  stowed  by  a  regular  stevedore;  the  rails  by  a 
common  laborer.  The  bark,  according  to  the  testimony  of  the  master, 
was  in  perfect  condition  on  leaving  Libau,  having  had  a  new  set  of 
sails  and  new  rigging.  She  sailed  for  New  York  on  April  9tli,  touched 
at  Copenhagen,  and  left  the  Elsinore  roads  on  the  evening  of  the  14th. 
On  the  afternoon  of  the  21st  she  encountered  a  heavy  gale  in  the 
North  sea,  which  abated  on  the  evening  of  the  22d.  On  the  morn- 
ing  of  the  23d  the  vessel  was  found  leaking  heavily,  and,  on  removing 
the  hatches,  it  was  discovered  that  the  bottom  of  the  vessel  had  given 
way  in  the  middle,  so  that  five  of  the  stanchions  running  from  the 
keel  to  the  deck-beams  were  from  two  to  five  inches  short.  The  mate 
testified  that  the  bark  sprang  aleak  on  the  night  of  the  21st  or  22d; 
that  they  "could  hardly  keep  it  up  with  the  pumps;  it  kept  us  pump- 
ing all  the  time;"  that  after  the  storm  "we  got  down  in  the  hold  and 
could  see  that  the  bottom  was  sunk  four  inches,  from  the  fore  part  of 
the  main-hatch  to  the  after-hatch ;  she  was  all  the  way  along  a  little, 
a  very  little,  from  the  fore-mast  to  the  mizzen-mast;  all  the  keys  were 
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broken,  and  all  the  stanchions  from  the  main-hatch  to  the  after- 
hatch;"  that  "she  had  given  way  a  little  in  the  water-ways  and 
seams;"  the  distance  she  had  sunk  down  "when  it  was  heavy  seas 
was  between  foar  and  five  inches;  she  jumped  up  and  down;  the 
bottom  was  keeping  jumping  up  and  down  on  her;"  and  that  after  ar> 
rival  at  Gowes  the  bottom  was  still  sunk  some  three  inches  or  three 
and  a  half  inches,  and  made  at  anchor  about  two  or  three  inches  of 
water  per  hour.  On  the  23d,  when  the  hatches  were  opened,  the 
bales  of  rags  were  in  a  heated  and  steaming  condition.  On  discharg- 
ing the  cargo  at  Gowes,  a  few  days  after,  some  of  the  bales  were  so 
hot  as  to  burn  the  hands  in  handling  them.  On  the  28th  the  master, 
having  instructions  from  the  owners  of  the  ship,  ordered  the  requisite 
survey.  In  the  report  of  April  29th  it  is  stated  that  the  vessel  "had 
gone  down  very  much  in  her  center  between  the  fore-part  of  the  main- 
batch  and  the  fore-part  of  the  after-batch.  In  this  part  of  the  ship 
the  hold  stanchions  were  torn  away  from  the  beams  and  had  sunk 
about  two  inches;  the  main-mast  and  the  beams  appeared  to  have 
gone  down  about  two  inches,"  and  the  main-mast  and  pumps  the 
same.  In  the  report  of  the  survey  of  the  cargo,  May  lltb,  524  bales 
and  28  bags  of  rags  were  reported  in  a  very  wet  and  damaged  staite ; 
many  of  them  so  greatly  heated  as  to  be  actually  smouldering;  they 
were  directed  to  be  kept  separate  and  in  the  open  air  as  long  as  prac- 
ticable, with  the  view  of  partly  drying  them.  Ten  other  bales, 
slightly  wet,  were  directed  to  be  opened,  dried,  and  repacked.  Upon 
a  further  survey  directed  by  the  consul,  the  surveyors,  on  the  twelfth 
of  June,  reported  that  on  previous  surveys,  particularly  on  the  third 
of  June,  the  bales  and  ba^s  above  referred  to  had  been  found  ex- 
tremely wet  and  damaged,  a  large  number  of  them  greatly  heated, 
and  many  in  a  rotten  and  partially  decomposed  condition;  that,  where 
practicable,  the  bales  were  opened  and  exposed  to  the  air  with  the  view 
of  improving  their  condition,  and  that  no  perceptible  improvement  was 
effected ;  and  that,  believing  that  they  could  not  reach  New  York  with- 
out becoming  entirely  worthless,  they  had  on  the  third  of  June  con- 
demned the  whole  of  said  bales  and  bags  as  quite  unfit  for  shipment 
and  had  recommended  their  sale  at  auction;  and  that  on  the  eleventh 
of  June  they  had  again  re-examined  the  rags  with  a  rag  merchant, 
and  that  they  adhered  to  their  previous  conclusion,  in  which  the  mer- 
chant concurred.  About  May  25th  notice  of  the  intended  sale  of  the 
rags  for  June  15th  was  given  by  advertisements  put  in  the  Shipping 
Gazette  and  in  the  local  and  London  newspapers;  hand-biUs  were  also 
extensively  posted.  The  sale  was  conducted  by  an  auctioneer  accus- 
tomed to  the  sale  of  all  kinds  of  damaged  cargoes,  who  testifies  that 
the  sale  was  attended  by  at  least  150  persons,  many  of  whom  bid  for 
the  various  lots;  that  the  competition  was  brisk;  and  that  he  con- 
sidered the  sale  satisfactory  for  goods  in  such  a  damaged  condition, 
many  of  the  bales  being  quite  rotten,  and  "having  to  be  packed  in 
bags  before  they  could  be  weighed." 
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The  consul,  who  was  examined  upon  oommission,  in  answer  to  the 
general  interrogatory  if  he  knew  of  any  other  thing  of  benefit  to  the 
vessel  or  her  owners,  said : 

"My  firm,  as  agents,  and  the  captain  personally,  communicated  with  the 
shipper  of  the  cargo  at  Libau  on  the  arrival  of  the  ship  at  Cowes,  and  after- 
wards; but  the  shipper  made  no  reply  to  such  communication  nor  gave  any 
ditectiona ;  the  parties  claiming  to  be  the  owners  of  the  rags  were  not  com- 
municated with,  because  neither  their  names  nor  addresses  were  known." 

The  repairs  of  the  vessel  being  completed,  she  left  Cowes  June  26th 
and  arrived  at  New  York  on  the  thirteenth  of  August.  A  portion  of 
the  rags  delivered  in  New  York,  it  is  claimed,  were  in  a  damaged 
condition.  The  bill  of  lading  of  the  rags  contained  the  following 
clause :  "Quality,  weight,  and  marks  unknown ;  the  rags  loaded  under 
and  over  iron." 

Sidney  Chubb  and  Ckaa.  M.  DaCosta,  for  the  shippers. 

Hill,  Wing  d  Shoitdy,  for  the  Sibbern  and  owners. 

Brown,  J.  Upon  the  evidence  in  this  case-  it  must  be  held  that 
the  sinking  of  the  keel  and  bottom  of  the  bark  prior  to  her  arrival  at 
Cowes  was  an  unusual  and  extraordinary  occurr^ice.  Cumming,  a 
stevedore,  one  of  the  expei-ts  in  behalf  of  the  vessel,  testified  that 
with  heavy  cargoes  on  the  ship's  bottom,  it  was  not  unusual  that  there 
should  be  a  sinking  of  from  one  to  three  inehes,  but  that  he  never 
knew  of  a  case  of  a  sinking  of  five  inches ;  and  that,  in  his  judgment, 
150  tons,  with  possibly  20  additional,  would  have  been  a  suitable 
weight  over  a  space  of  from  40  to  60  feet  along  the  center  of  the  ves- 
sel, and  that  the  sinking  of  the  bottom,  to  which  he  refers,  might  or 
might  not  cause  the  ship  to  leak,  according  to  circumstances.  The 
mate  says  that  her  bottom  drc^ped  from  four  to  five  inches  at  sea, 
and  from  three  to  three  and  a  half  when  lying  still  at  Cowes.  Earbek, 
the  carpenter,  testified  that  "the  ship  gave  way;  she  sank  in  the  mid- 
dle four  inches."  Other  witnesses  make  it  from  three  to  four  intihes. 
Although  the  bark  met  with  a  severe  gale,  which  came  on  during  the 
afternoon  of  April  2l3t,  it  was  scarcely  more  than  of  24  hours'  dura- 
tion, since  the  protest  expressly  states  that  it  abated  on  the  evening 
of  the  23d.  The  sea  is  spoken  of  as  running  very  high,  and  some 
water  swept  the  deck ;  but,  it  must  be  noted,  that  nothing  was  car- 
ried away,  nor  a  spar  lost;  and  it  seems  to  me  that  the  testimony  of 
the  experts  on  behalf  of  the  shippers,  and  their  judgment,  consider- 
ing the  circumstances  above  mentioned,  are  entitled  to  the  greater 
weight,  and  that  there  was  nothing  so  extraordinary  in  the  weather 
encountered  on  the  twentj'-first  and  twenty-second  of  April  as  to 
account  for  the  extraordinaiy  result  upon  the  ship,  and  for  her 
dangerous  leaks,  had  she  been  seaworthy  in  both  hull  and  stbwage 
when  she  sailed.  Accepting  the  testimony  of  the  master,  that  her 
hull  was  in  good  condition  when  she  left  Libau,  and  her  rating  Al 
three  years  previous,  the  only  adequate  cause  that  oan  be  perceived 
for  this  extraordinary  result  is  in  the  mode  of  loading  the  iron  rails. 
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namely,  too  great  quantity  amid-ships.  The  evidence  leaves  no  doubt 
that  the  chief  sinking  of  the  vessel  at  the  bottom  was  in  the  middle, 
from  the  fore  part  of  the  main  hatch  to  the  after  hatch,  and  this  is 
where  it  appears,  upon  satisfactory  proof,  that  the  ship  was  over- 
loaded. Gumming,  the  expert  in  behalf  of  the  vessel,  would  allow  as 
proper  but  150  to  170  tons  weight  along  that  portion  of  the  ship; 
the  evidence  indicates  that  there  were  at  the  least  226  tons  within 
that  space,  and  probably  considerably  more.  Nine  hundred  and 
sixty-two  of  the  rails  were  placed  in  the  trunk-way  in  that  part  of  the 
ship ;  if  of  average  weight,  they  alone  amounted  to  176  tons.  The 
trunk- way,  which  was  on  top  of  the  first  course  of  rags,  was  eight 
feet  wide,  running  fore  and  aft  along  the  center.  The  general  mode 
of  stowage  was  approved  by  all  the  witnesses,  provided  the  upper 
course  of  rails  was  sufficiently  distributed  in  length  fore  and  aft. 
While  the  testimony  on  this  point  is  not  bo  exact  and  explicit  as  could 
be  desired,  the  inference  from  the  testimamy  of  the  mate  and  steve- 
dore is  strong  that  this  trank-way  was  amid-ships,  and  did  not  extend 
to  the  fore-mast,  as  claimed.  The  expert  for  the  vessel  testified  that 
the  frequent  loosening  of  the  stanchions,  to  which  he  referred,  was 
between  the  main-mast  and  the  fore-mast,  and  that  there  ought  not  to 
be  weight  enough  aft  to  loosen  the  stanchions  in  the  end  of  the  ship; 
and  that  the  loosening  he  referred  to  was  not  from  the  dropping  of 
the  keel,  but.  from  the  ends  of  the  beams  going  down.  In  this  case, 
the  chief  droppiog  of  the  bottom  was  from  the  main  hatch  aft ;  while 
the  captain  and  all  the  other  witnesses  from  the  ship  spoke  of  her 
bottom  and  keel  as  giving  way  in  the  middle;  "not  worth  mention- 
ing," the  captain  said,  "except  in  the  middle."  The  mate  said  "the 
bottom  sank  four  inches,  and  in  the  seas  kept  jumping  up  and  down 
from  four  to  five  inches."  The  carpenter  said  "the  ship  gave  way; 
she  sank  in  the  middle  four  inches. "  The  weight  of  the  cargo  in  the 
middle,  even  according  to  the  testimony  of  the  ship's  own  expert, 
with  the  corresponding  special  injury  and  extraordinary  leaking  aris- 
ing from  her  bottom's  giving  way,  particularly  in  just  that  part  of 
the  ship,  seem  to  me  to  leave  no  reasonable  doubt  that  she  was  over- 
loaded in  the  center;  and  the  testimony  of  the  master,  that  the  rails 
were  loaded  by  a  common  laborer,  while  a  stevedore  was  employed  to 
load  the  rags  only,  would  indicate  that  the  overloading  of  the  center 
arose  from  a  want  of  suitable  judgment  and  experience  in  the  distri- 
bution of  the  cargo.  As  I  must  find,  therefore,  that  this  improper 
stowage  was  the  cause  of  the  vessel's  giving  way  at  the  bottom,  it  fol- 
lows that  the  ship  must  answer  for  the  damage  caused  by  the  giving 
way  of  the  vessel  and  by  the  consequent  leak ;  since,  in  such  a  case,  the 
damage  is  not  to  be  ascribed  to  perils  of  the  sea,  but  to  the  negli- 
gence and  fault  of  the  vessel.  Clark  v.  Barnwell,  12  How.  280 ;  'The 
Eegulus,  18  Fed.  Rep.  380. 

2.  Under  the  circumstances  of  this  case,  I  cannot  doubt  that  it  was 
the  duty  of  the  master,  by  the  general  maritime  law,  to  oommnnicate 
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with  the  shipper  before  selling  the  ddtnaged  rags  at  Cbwes.  Oom- 
municatioQ  between  Gowes  and  Libaa  could  be  had  in  the  ordinary 
course  of  mail  within  three  days,  and  by  telegraph  within  twenty- 
four  hours.  There  was  abundant  time  and  opportunity  for  comma- 
nication.  The  ship  was  laid  np  there  several  weeks  for  repairs,  and 
the  rags  were  condemned  by  the  surveyors  as  unfit  to  be  takenio  New 
York  on  the  third  of  June,  a  week  after  the  ship's  arrival  at  Gowes. 
It  is  not  questioned  that,  under  the  English  maritime  law,  notice  to 
the  owner,  where  notice  is  easy  and  practicable,  is  an  essential  con- 
dition of  a  master's  authority  to  sell  or  to  hypothecate  either  the  ship 
or  cargo,  whether  the  object  be  to  obtain  money  for  the  repair  of 
the  ship,  or  merely  the  sale  of  damaged  or  perishable  goods.  Acatog 
V.  Burnt,  7  Exch.  Div.  282;  The  Australasian,  etc.,  v.  Morse,  L. 
R.  4  P.  C,  222;  CammeU  v.  SeweU,  3  Hurl.  <fc  N.  684;  The  Gratltu- 
dine,  8  G.  Bob.  240 ;  The  Hamburg,  2  Marit.  Law  Gas.  1;  Atlantic  Mut. 
Ins.  Co.  V.  Huth,  16  Gh.  Div.  474.  These  cases  all  rest  upon  one 
common  principle,  that  the  master,  by  virtue  of  his  general  authority, 
does  not  have  any  right  to  sell  or  hypothecate  either  the  ship  or  the 
cargo ;  that  his  authority  in  these  respects  rests  upon  necessity  solely 
and  upon  the  particular  emergencies  of  the  occasion ;  and  that  this  au- 
thority is  therefore  limited  by  the  nature  and  extent  of  the  necessity. 
If  the  owner  is  at  hand  and  can  be  easily  commanicated  with,  the 
master  must  advise  the  owner  of  the  facts,  and  take  his  directions ; 
and  where  such  directions  may  be  obtained,  there  is  neither  neces- 
sity, nor  authority,  nor  justification  for  the  master  to  assume  to  sell  or 
to  hypothecate  without  notice.  These  principles  I  understand  to 
be  substantially  adopted  by  the  supreme  court  in  the  case  of  The 
Jidia  Blake,  107  U.  S.  418,  [2  Sup.  Gt.  Rep.  191,]  affirming  the 
judgment  of  the  district  and  circuit  courts  of  this  district.  16  Blatchf . 
472.  See,  also,  The  Amelie,  6  Wall.  18.  27 ;  The  G.  M.  Titus,  7  Fed. 
Rbp.  826,  831;  Butler  v.  Murray,  30  N.Y.  88.  99;  The  Joshua  Barker,. 
Abb.  Adm.  215;  Pope  v.  Nickerson,  3  Story,  465;  Myers  v.  Baymore, 
10  Pa.  St.  114 ;  Hall  v.  Franklin,  etc.  Im.Co.  9  Pick.  466 ;  Pike  v.  Balch, 
38  Me.  302.  In  a  case  like  the  present,  where  there  was  no  need  of 
selling  the  cargo  for  the  benefit  of  the  ship,  but  the  sale  was  made  for 
the  reason  only  that  the  damaged  cargo  could  not  properly  be  taken  to 
the  port  of  destination,  and  where  there  was  abundant  time  and  mftans 
of  communication  with  the  owner  or  shipper  to  ascertain  his  wishes 
as  to  the  disposition  of  his  goods,  there  was  plainly  no  necessity  for  a 
resort  by  the  master  to  any  extraordinary  and  exceptional  powers. 
While  I  should  sustain,  therefore,  the  principle  invoked  by  the  coun- 
sel for  the  shipper,  I  am  not  prepared  to  find,  upon  the  case  as  sub- 
mitted, sufficient  evidence  of  remissness  on  the  part  of  the  master  to 
hold  the  sale  unauthorized. 

No  question  was  made  as  to  the  want  of  notice  in  the  pleadings  in 
either  of  these  two  cases.  In  the  examination  of  witnesses  upon 
commission,  no  question  was  put  by  way  of  examination  or  cross-ex- 


Digitized  by 


Google 


-542  TEOERAIi   BEPOBTEB. 

^mination  upon  this  subject, 'nor  in  the  examination  of  tbe  master 
here  in  1880  was  any  allusion  made  to  it  by  counsel  on  either  side. 
The  counsel  at  Gowes,  in  his  deposition,  however,  in  answer  to  the 
last  general  interrogatory  on  the  part  of  the  ship,  stated  that  his  firm, 
as  agents,  and  the  captain  personally,  communicated  with  the  ship- 
per at-Libau;  but  the  shipper  made  no  reply,  and  gave  no  directions. 
From  this  answer  it  is  obvious  that  the  consul,  under  whose  advice 
the  several  Bui^/eyB  and  repairs  of  the  ship,  as  well  as  the  surveys 
and  sales  of  the  cargo,  were  made,  was  familiar  with  the  well-settled 
English  rule  requiring  notice  to  be  given ;  otherwise  he  would  not 
naturally  have  volunteered  this  testimony  without  his  attention  being 
directed  to  the  subject.  This,  of  itself,  furnishes  a  strong  presump- 
tion in  aid  of  his  own  testimony  that  such  communication  was  sent, 
and  that  no  answer  was  received.  Upon  the  trial,  counsel  fo/  the 
shipper  moved  to  strike  out  this  answer,  for  the  reason  that  it  was 
volunteered,  and  was  upon  a  subject  as  to  whi.  h  the  witness  was  not 
interrogated,  and  as  to  which  there  had  consequently  been  no  oppor- 
tunity for  cross-examination.  The  commission,  however,  had  been 
returned  and  filed  more  than  a  year  before  the  case  was  brought  on 
for  trial,  and  the  court  declined  to  strike  out  the  testimony,  for  the 
reason  that  it  was  material,  and  because  there  had  been  abundant 
opportunity  either  for  the  motion  to  strike  out  to  be  made  earlier,  or 
for  the  return  of  the  commission  for  further  cross-examination  if  that 
had  been  desired ;  and  as  neither  party  had  taken  any  steps  in  re- 
gard to  this  part  of  the  commission,  the  answer  should  be  allowed  to 
stand.  Although  the  consul's  answer  is.  quite  general,  and  does  not 
state  what  particular  facts  were  communicated  to  the  shipper,  yet  as 
the  evidence  of  a  public  officer,  acting  in  discharge  of  known  duties 
under  the  maritime  law,  and  in  no  way  personally  interested,  it  seems 
to  me  tha^  every  intendment  is  to  be  made  in  its  favor.  The  goods 
being  consigned  to  order,  only  the  shipper's  name  was  l^nown;  no 
other  communiQation  or  notice  was  therefore  required  than  to  the 
shipper ;  and  the  consul's  statement  is  that  they  communiftfited  with 
the  shipper  at  Liban  and  got  no  answer  nor  any  directions.  Dut^ng 
the  long  time  that  has  elapsed  since  this  commission  was  returned 
and  filed  there  has  been  abundant  opportunity  to  obtain  the  ship- 
per'^ testimony  by  commission,  aYid  to 'show,  if  such  was  the  fact, 
that  no  such  communication  was  ever  received,  or  if  received,  that  it 
was  too  late,  or  for  any  other  reason  insufficient.  As  no  evidence  of 
this  kind  has  been  procured,  and  no  reason  given  for  not  obtaining 
it,  if  material,  I  think  the  answer  of  the  consul,  though  brief  and 
general,  is  nevertheless  prima  facie  sufficient  evidence  of  compliance 
with  the  obligation  to  communicate  with  the  owner.  The  objection 
upon  this  ground  cannot,  therefore,  be  sustained. 

3.  In  regard  to  the  sale  itself  I  see  no  reason  to  doubt  that  it  was 
fairly  conducted,  with  every  reasonable  preliminary  effort  to  do  the 
best  that  could  be  done,  and  to  realize  the  best  prices  for  the  dam- 
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^ed  goods.  It  appears  to  have  been  well  advertised;  a  numerous 
eompnny  was  in  attendance  on  the  sale,  and  the  competition  brisk. 
No  evirlence  was  adduced  that  the  prices  obtained  were  inadequate. 
The  fact  that  one  of  the  purchasers,  shortly  after  the  sale,  sold  his 
lot  at  more  or  less  profit,  the  amount  not  stated,  is  not  sufficient  ev- 
idence that  the  sale  was  unfair  or  the  price  realized  too  low. 

4.  The  evidence  as  to  the  condition  of  the  rags  when  "the  hatches 
were  opened  on  the  twenty-third  of  April,  and  when  the  bark  arrived 
at  Cowes  on  the  twenty-seventh,  is  such  that  I  cannot  resist  the  con- 
clusion that  a  part  of  the  rags  was  not  shipped  in  good  order.  The 
evidence  as  to  the  filthy,  rotten,  and  offensive  condition  of  many  of  the 
bales  when  unladen  a  few  days  after  the  arrival  at  Cowes,  some  being 
so  hot  as  to  be  actually  smouldlring,  is  so  strong  as,  in  my  judgment, 
to  necessitate  the  inference  of  bad  condition  when  shipped.  The 
qualification  on  the  bill  of  lading,  "quality,  weight,  and  marks  un- 
known," takes  away  any  presumption  which  might  otherwise  be  de- 
rived from  the  bill  of  lacUng,  of  good  condition  internally  when  put 
aboard,  and  leaves  this  question  entirely  open  to  any  inferences  which 
may  be  properly  drawn  from  the  proofs.  Clark  v.  Barnwell,  12  How. 
272;  The  Querini  Stamphalia,  19  Fed.  Bep.  123,  and  cases  cited.  In 
the  absence  of  any  testimony  as  to  the  condition  of  the  rags  when 
shipped,  or  as  to  the  time  within  which  sound  rags  might  become  in- 
jured to  such  a  degree  from  sea-water,  the  damages,  as  described  by 
the  witnesses,  seem  to  me  too  great  to  be  ascribed  solely  to  the  leak 
arising  on  the  twenty-second  of  April. 

In  the  libel  filed  by  Lewy  and  others,  the  libelants  are  therefore 
entitled  to  a  decree  for  such  damages  to  the  rags  as  arose  from  the 
giving  way  of  the  bottom  of  the  vessel  in  the  storm  of  April  21st 
and  22d,  and  a  reference  will  be  ordered  to  compute  this  damage. 
As  the  evidence  is  very  meager  and  is  insufficient  to  form  any  confi- 
dent or  certain  judgment  concerning  the  condition  of  the  rags  when 
shipped,  the  whole  question  touching  that  matter,  as  affecting  the 
damages  caused  by  the  fault  of  the  ship,  may  be  heard  before  the 
commissioner  upon  this  reference  on  such  further  evidence  as  either 
party  may  introduce,  without  prejudice  from  anything  herein  con- 
tained on  that  subject.  The  ship  will  be  responsible  for  such  injury 
only  as  is  properly  attributable  to  her  springing  a  leak  on  the  twenty- 
second  of  April  through  the  giving  way  of  her  center,  excluding  what- 
ever damage  may  have  arisen  from  any  improper  packing  or  condi- 
tion of  the  rags  then  shipped,  if  any  such  be  found.  Upon  this  ref- 
erence, also,  the  condition  of  tl;ie  rags  that  arrived  in  New  York  will 
necessarily  form  a  part  of  the  evidence  bearing  upon  the  question  of 
the  condition  of  the  rags  when  originally  shipped;  and  hence  any 
question  of  damage  to  the  bales  which  were  delivered  here  should 
also  be  determined  now,  to  avoid  further  suits  on  the  same  subject; 
and  an  amendment  of  the  pleadings  may  be  made  accordingly,  as 
moved  for.     The  North  Star,  15  Blatchf.  532,  53G. 

An  order  in  conformity  herewith  may  be  settled  on  two  days'  notice. 
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The  Alabama. 

{DMriet  Court,  8.  D.  Alabama.    1884.) 

Ai>jnitAi.TT— Maiutihb  Ltxs — Ybssels— Drbdoe  and  Scows. 

Dred^e^and  scows,  though  never  used  in  the  transfer  of  passengers  or  freight, 
and  furnished  with  no  motive  power  of  their  own,  are  vessels,  and  subject  aa 
such  to  maritimo  liens  for  services  rendered  and  supplies  furnished. 

In  Admiralty. 
'   Lyman  H.  Faith,  for  Fobes  &  Go.  and  Michael  Merrigan. 

Ooerall  dt  Bettor  and  F.  Q.  Bromberg,  for  August  Kling  and  Oava- 
nagh,  Barney  &  Brown. 

Pillans,  Torrey  A  Hanaw,  for  Hyer  &  Co.  and  Horsier  and  others. 

J.  L.  dt  G.  L.  Smith  and  R.  H.  Clark,  for  claimants. 

BanoE,  J.  A  number  of  libels  have  been  filed  in  this  court  against 
the  dredge  Alabama  and  two  scows.  One  of  them  is  founded  upon 
a  claim  for  towage  of  the  dredge  and  scows  from  Mobile  bay,  Ala- 
bama, to  Tampa,  in  the  state  of  Florida.  Another  is  for  services 
of  the  operator  of  the  dredge  while  engaged  in  her  operation  of  dredg- 
ing, and  others  are  for  materials  and  supplies  furnished  to  the  dredge. 
To  these  libels  exceptions  are  filed,  and  one  of  the  exceptions  is  com- 
mon to  all  the  libels,  and  excepts  to  the  jurisdiction  of  the  court  on 
the  ground  that  the  claims  or  contracts  sued  on  are  not  maritime 
contracts,  and  that  no  lien  exists  which  can  be  enforced  in  the  dis- 
trict courts  of  the  United  States  as  courts  of  admiralty.  The  ques- 
tion raised  -is  whether  the  things  libeled  (the  dredge  and  scow)  are 
of  suph  a  nature  as  to  make  them  the  subjects  of  a  maritime  contract 
and  lien.  Evidence  has  been  introduced  to  show  the  character  of 
.  the  dredge  and  scows,  the  manner  in  which  they  are  built  and  con- 
structed, the  purpose  for  which  they  are  constructed  and  used,  and 
the  mode  by  which  they  carry  on  .the  business  of  dredging.  The  evi- 
dence shows  that  the  hull  of  the  dredge  is  built  like  the  hull  of  other 
boats  or  vessels  intended  for  navigation.  That  she  is  strongly  built 
to  support  heavy  machinery  placed  upon  her,  including  a  steam-en- 
gine which  furnishes  the  power  necessary  to  operate  the  machinery 
used  in  dredging  and  deepening  channels  in  the  water-ways  of  com- 
merce. The  scows  are  constructed  like  other  decked  scows,  except 
that  they  have  in  them  what  are  called  wells,  which  are  inclosed 
spaces  open  in  the  deck  and  closed  at  the  bottom  of  the  scows  with 
doors,  which  wells  or  spaces  receive  the  earth  which  is  .brought  from 
the  bottom  of  the  channel  by  the  dredging  process,  and  when  filled 
the  barge  is  towed  to  some  place  where  the  earth  is  to  be  dumped,  when, 
by  opening  the  doors  in  the  bottom  of  the  wells  the  earth  passes  out, 
and  the  scow,  relieved  of  its  burden,  rises  up.  Neither  the  dredge  nor 
the  scows  have  rudder  or  masts,  though  it  is  in  proof  that  some  dredges 
similarly  constructed  do  have  masts  and  sails.     The  dredge  and  scows 


Digitized  by 


Google 


THE   AliABAUA.  643 

have  no  means  of  propulsion  of  their  own  except  thai  the  dredge,  by 
the  use  of  anchors,  windlass,  and  rope,  is  moved  f9r  short  distances, 
as  required  in  carrying  on  the  business  of  dredging.  Both  the  dredge 
and  the  scows  are  moved  from  place  to  place  where  they  may  be  em- 
plo3'ed  by  being  towed,  and  some  of  the  tows  have  been  for  long  dis- 
tances and  a  pon  the  high  seas.  The  dredge  and  scows  are  not  made  for 
or  adapted  to  the  carriage  of  freight  or  passengers,  and  the  evidence 
does  not  show  that,  in  point  of  fact,  this  dredge  and  scows  had  ever 
been  so  used  and  employed. 

It  is  insisted  that  stnictares  df  the  kind  described  are  not  vessels, 
and  are  not  the  subjects  of  admiralty  and  maritime  jurisdiction; 
that  contracts  for  the  service  or  supply  of  such  struotares  are  not 
maritime  contracts;  that,  in  order  to  be  so,  they  mast  pertain  in  some 
way  to  the  navigation  of  a  vessel  having  a  carrying  capacity  and  em- 
ployed as  an  instrument  of  trade  and  commerce,  and  that  the  dredge 
and  scows  in  question  have  no  relation  to  commerce  or  navigation, 
and  in  no  proper  sense  can  be  considered  instruments  of  commerce. 
The  function  of  a  dredge  and  scows,  such  as  we  have  been  consider- 
ing, is  to  clean  out  and  deepen  channels  in  the  water-ways  of  com- 
merce so  as  to  aid  and  facilitate  ships  in  their  passage  to  and  from, 
and  while  a  service  of  this  kind  in  aid  of  commerce  is  a  very  differ- 
ent thing  from  commerce  itself,  yet  it  could  hardly  be  said  to  have 
no  relation  to  commerce  or  navigation.  The  relation  may  not  be  the 
most  direct,  and  the  authority  relied  on  is  not  so  definite  and  clear 
as  necessarily  to  exclude  water-craft  which  may  not  be  engaged  or 
adapted  to  the  carriage  of  freight  and  passengers. 

In  the  case  of  Thackarey  v.  The  Farmer,  Gilp.  524,  the  rule  is  thus 
stated :  "It  (the  service)  must  be  a  maritime  service.  It  must  have 
some  relation  to  commerce  or  navigation,  some  connection  with  a 
vessel  employed  in  trade.     *    *    *" 

In  the  aase  cited  and  relied  on  by  the  claimants,  reported  in  Flip- 
pen,  543,  where  Judge  Bbown,  in  the  Western  district  of  Tennessee, 
bad  laid  down  the  rule  that  the  contract  must  pertain  in  some  way 
to  the  navigation  of  a  vessel  having  carrying  capacity,  it  should  be 
borne  in  mind  that  it  was  a  case  of  a  raft  of  logs  that  was  before  him, 
quite  unlike  the  case  at  bar  here.  He  says  the  contract  must  per- 
tain in  some  way  to  the  navigation  of  a  vessel  having  carrying  capac- 
ity;  *  *  *  and  in  the  case  of  The  Farmer,  supra,  it  is  said  it 
must  have  some  relation  to  commerce  or  navigation,  which  is  cer- 
tainly no  very  definite  and  exact  statement  of  the  rule,  though  per- 
haps as  much  so  as  the  question  admits,  for  it  is  often  difficult  and 
even  impossible  to  formulate  a  general  proposition  in  words  that  will 
unerringly  suit  every  case. 

To  say  that  the  dredge  in  question  has  some  relation  to  comme:  ce 

or  navigation  is  perhaps  no  stretch  of  the  rule  at  all,  but  upon  tUis 

subject  we  are  to  bear  in  mind  not  only  the  idea  of  commerce  in  the 

sense  of  the  carriage  of  freight  and  passengers,  but  the  idea  of  c^vi- 
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gation  comes  into  the  question  as  well.  The  dredge  and  scow  are 
construoted  to  float  in  and  upon  the  waters,  they  are  made  to  sail,  and 
for  navigation,  and  ctm  be  ased  only  in  and  upon  the  waters.  They 
may  have  no  motive  power  of  their  own,  and  be  moved  only  by  power 
applied  externally,  still  they  have  the^capaeity  to  be  navigated  in  and 
upon  the  waters,  and  they  are  water-craft  made  for  navigation,  and 
the  dredge  in  question  has  actually  made  voyages  on  the  high  seas. 
The  case  of  Cope  v.  VaUette  Drif-dock  Co.,  in  the  Eastern  district 
of  Louisiana,  reported  in  10  Fed.  Bep.  142,  and  decided  on  appeal 
to  the  circuit  court,  Justice  Woods  delivering  the  opinion,  and  the 
circuit  judge  (Pabdeb)  concurring,  reported  in  16  Fed.  Bep.  924,  is 
claimed  to  be  in  opposition  to  this  view,  but  I  think  it  is  not  really 
60.  That  was  a  case  of  a  claim  for  salvage  services,  and  in  the 
opinion  the  court  says : 

"The  structure  (a  dry-dock)  to  which  they  (the  services)  were  rendered, 
was  not  designed  for  navigation,  and,  being  practiccilly  incapable  of  naviga- 
tion, it  had  no  more  connection  with  trade  or  commeice  than  a  wharf,  a  ship- 
yard, or  a  fixed  dry-dock,  into  which  water-crafts  are  introduced  by  being 
drawn  up  on  the  ways.  As  shown  by  the  findings,  it  had  remained  securely 
and  permanently  moored  to  the  bank  for  a  period  of  more  than  14  years;  it 
partook  more  of  the  nature  of  a  fixture  attached  to  the  realty  than  of  a  boat 
or  ship." 

To  say  that  the  dredge  Alabama,  in  lihe  light  of  the  testimony  ad- 
duced in  this  case,  partook  more  of  the  nature  of  a  fixture  attached  to 
the  realty  than  of  a  boat  or  ship,  is  out  of  the  question.  It  is  essen- 
tially in  its  nature  a  boat  or  vessel ;  and  the  fact  that  to  operate  the 
dredge  it  is  not  necessary  to  have  licensed  officers  or  skilled  seamen 
is  not  important,  for  that  does  not  furnish  the  test  or  criterion  by 
which  the  question  is  to  be  determined.  The  doctrine  or  rule  upon 
this  subject  is  more  satisfactorily  and  more  authoritatively  stated  by 
the  supreme  court  of  the  United  States,  in  the  case  of  The  Rock  Island 
Bridge,  6  Wall.  216,  where  the  court,  speaking  by  Justice  Field,  say: 
"A  maritime  lien  can  only  exist  upon  movable  things  engaged  in 
navigation,  or  upon  things  which  are  the  subjects  of  commerce  on 
the  high  seas  or  navigable  waters."  The  court  goes  on  speaking 
more  particularly  to  the  case  there  under  consideration,  and  says : 
"But  it  [a  maritime  lien]  cannot  arise  upon  anything  which  is  fixed 
and  immovable,  like  a  wharf,  a  bridge,  or  real  estate  of  any  kind." 
Though  bridges  and  wharves  may  aid  commerce  by  facilitating  inter- 
course on  land,  or  the  discbarge  of  cargoes,  they  are  not  in  any  sense 
the  subjects  of  a  maratime  lien.  The  court  here  distinctly  recog- 
nizes mobility  and  capacity  to  navigate  as  a  prime  element,  in  de- 
termining what  things  are  the  subjects  of  maritime  lien. 

Tested  by  this  rule,  the  scows  and  dredge  in  question  mast  be  held 
to  be  the  subjects  of  a  maritime  lien.  It  will  not  do  to  say  that  every 
water-craft  which  is  not  used  in  the  carrying  of  freight  and  passen- 
gers is  therefore  not  engaged  in  and  has  no  relation  to  commerce  and 
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navigation.  That  is  too  narrow,  is  not'  sastained  by  the  anthorities, 
nor  can  it  be  sastained  by  right  reason. 

In  support  of  these  views,  in  addition  to  the  oases  eited  and  com- 
mented apon,  the  case  of  the  floating  elevator,  Hezekiah  Baldwin,  8 
Ben.  556^  and  Endner  v.  Oreeo,  8  Fed.  Bbf.  411,  may  be  cited. 

The  resnlt  is  tlukt  the  exception  to  the  jurisdiction  of  the  coart  is 
overraled. 


Lkonabd'  and  others  v.  Wssrmhh. 
(DOtritt  Court,  8.  D.  JTtw  Tork.    Februaiy  «,  1884.) 

L  OouuBioK— Yalu^  ov  Yb88si>— How  JLeashTusmi. 

In  ascertaining  the  market  value  of  a  vessel  sunk  in  a  collision,  the  commig> 
sioner  or  court  is  not  restricted  to  the  evidence  of  competent  persons  who  knew 
tbe  vesMl  and  testified  as  to  her  market  value,  though  that  is  in  general  the 
best  single  class  of  evidence. 

%  Sake— Cost  of  OoNBrrRucrioN. 

Whore  the  period  of  collision  is  one  of  great  stagnation  In  the  market,  and 
there  are  no  actual  sales  to  furnish  a  criterion  of  market  value,  the  cost  of.  the 
vessel,  with  deductions  for  deterioration,  especially  when  the  vessel  was  re- 
cently built,  may  be  properly  resorted  to  in  determiaing  the  value. 

3.  Bamb — Care  and  Rbtcbn  of  Crbw. 

Though  the  rescue  and  care  of  the  crew  of  a  ship  sunk  In  a  collision  is  not, 
in  the  absence  of  statutory  provisions,  a  legal  obligation  in  the  sense  of  entail- 
ing penalties  or  pecuniary  damages  for  neglect  of  it,  it  is  a  maritime  obligation 
recognized  in  the  admiralty;  and  any  actual  expenses  incurred  by  the  surviv- 
ing ship  in  cases  of  collision  In  the  rescue,  support,  and  return  to  land  of 
the  crew  of  the  vessel  sunk,  should  be  held  a  part  of  the  pecuniary  damage 
arising  from  the  collision,  and  divided  between  the  two  vessels,  where  both  ar* 
in  fault. 

4.  Saks — Damaoes— IteinrRRAOB. 

Where  the  British  steamer  A.,  which,  after  a  collision  with  a  schooner  off 
Long  Island,  took  on  board  the  cajitain  and  crew  of  the  schooner  which  was 
sunk,  and  put  back  towards  Nrw  1  ork  with  them,  and  on  meeting  a  pilot-boat 
paid  £25  for  tha  conveyance  of  the  captain  and  crew  to  New  York,  and  then 
put  about  on  her  voyage  for  Europe,  being  detained  thereby  one  day,  and  hav- 
ing consumed  £11  worth  of  coal  extra,  held,  that  under  the  maritime  law,  as 
Well  as  under  the  St.  26  and  26  Yict.,  the  steamer  should  be  allowed  to^  bring 
Into  the  account,  as  part  of  her  damages  arising  from  the  collision,  £20  demur- 
rage for  one  day's  detention,  together  with  the  £11  for  coal,  and  £25  for  the 
money  paid  for  conveylog  the  captain  and  crew  to  New  York. 

5.  Bams — Yaluk  of  PnRirrrnRB  and  Personai,  Effects. 

In  estimates  of  the  value  of  furniture  or  personal  effects  lost,  a  deduction 
ma^  be  made  from  the  market  value  of  similar  articles  new,  according  to  the 
period  and  time  of  use,  notwithstanding  the  owner's  testimony  that  to  him  they 
Were  as  good  as  new. 

Exceptions  to  Commissioner's  Report. 

Sevdder  tt  Carter  and  Qeo.  A,  Black,  for  libelants. 

Foster  d  Thomson  and  R.  D.  Benedict,  for  respondents. 

Bbown,  J.  The  schooner  Job  M.  Leonkrd  having  been  sank  in  the 
Atlantic  ocean,  off  Long  Island,  on  April  18,  1877,  through  a  col- 
lision with  the  steamship  Arragon,  owned  by  tbe  respondent,  this 
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court,  by  its  decree  in  November,  1879,  foand  both  vessels  in  fault, 
and  it  was  referred  to  a  commissioner  to  ascertain  the^  damages. 
Leonard  v.  Whitwili,  10  Ben.  638.  Exceptions  to  the  report  have 
been  filed  by  both  parties.  The  value  of  the  schooner  at  the  time  of 
the  loss  has  been  reported  at  $20,551.  On  the  part  of  the  libelant 
three  witnesses  who  had  seen  the  sohooner  testify  that  her  value  at 
the  time  of  the  loss  was  at  least  $26,000;  other  witnesses  for  the 
libelant  estimate  her  at  from  $25,480  to  $33,000.  Witnesses  for 
the  respondent  place  her  value  at  the  time  of  the  loss  from  $15,750 
to  $18,000.  In  this  wide  discrepancy,  the  mode  of  ascertaining  the 
value  adopted  by  the  commissioner  was  to  take  her  cost  of  building, 
$24,000,  in  1874,  and  deduct  therefrom  6  per  cent,  per  annum  for 
deterioration  up  to  the  time  she  was  sunk  in  1877,  add  the  cost  of  a 
new  set  of  sails  recently  put  on  her,  less  a  slight  reduction  for  a 
short  period  of  use,  and  then  from  this  deduct  5  per  cent,  for  the  dif- 
ference in  the  cost  of  building  and  consequent  market  value  between 
the  year  1874  and  the  year  1877. 

The  libelant's  principal  exception  is  to  the  mode  in  which  the  com- 
missioner arrived  at  the  value  of  the  ship,  as  above  stated,  insisting 
that  as  evidence  was  given  of  her  market  value  by  persons  who  had 
seen  her  and  knew  her,  that  the  commissioner  had  no  right  to  resort 
to  other  methods.  The  Colorado,  Brown,  Adm.  411;  The  Ironmas- 
ter, Swab.  443;  Dobree  v.  Schroder,  2  Mylne  &  C.  489.  While  it  is 
undoubtedly  true  that  the  best  single  class  of  evidence  of  market 
value  is  the  opinions  of.  competent  persons  who  knew  the  vessel  and 
who  knew  the  state  of  the  market  at  the  time  of  the  loss,  it  does  not 
follow  in  any  given  case,  because  witnesses  testify  to  certain  facts, 
that  either  the  commissioner  or  the  court  is  shut  up  to  their  evidence 
without  giving  any  heed  to  other  kinds  of  evidence  which  may  be  of- 
ered.  The  oases  cited  by  the  appellant  recognize  equally  the  compe- 
tency of  evidence  of  the  cost  and  deterioration  as  bearing  on  the  amount 
to  be  allowed.  Where  from  stagnation  in  the  market^  at  the  time  of  the 
loss  there  is  difficulty  in  fixing  the  precise  market  value,  a  resort  to 
other  modes  of  ascertaining  it,  especially  where  the  vessel  hfts  been 
built  but  a  few  years,  is  at  least  allowable  to  be  taken  into  account  in 
arriving  at  a  conclusion.  The  evidence  shows  that  in  1877,  when 
this  vessel  was  lost,  the  market  for  sailing  vessels  was  in  a  state  of 
stagnation,  and  it  was  almost  impossible  to  ascertain  any  actual  sales 
which  would  furnish  proper  data  or  any  criterion  for  the  determina- 
tion of  the  actual  market  value.  The  different  values  sworn  to  are  after 
all  but  mere  estimates,  and  not  based  on  knowledge  of  similar  sales  in 
1877.  It  is  impossible  in  such  oases  tp  determine  the  amount  to  be 
allowed  with  mathematical  certainty.  I  do  not  find  from  the  evidence 
sufficient  reason  to  interfere  with  the  result  at  which  the  commissioner 
has  in  this  case  arrived.  In  the  case  of  The  North  Star,  15  Blatchf. 
532,  the  value  put  upon  the  Ella  Warley  by  the  witnesses  varied 
from  $25,000  to  $140,000;  the  court  fixed  it  at  $42,000.    In  the 


Digitized  by 


Google 


LEOsxsD  V.  WHnwiiiii.  649 

case  of  The  Utopia,  16  Fed.  Bep.  507,  the  estimates  of  valae  ranged 
between  $8,000  and  $15,000;  $10,000  was  allotted. 

The  charges  of  the  captain  for  saperiutendenoe  during  the  construc- 
tion of  the  ship  were,  I  think,  rightly  disallowed  as  no  proper  part  of 
the  cost  of  her  building. 

Another  item  excepted  to  by  the  libelant  is  the  allowance  by  the 
commissioner  of  certain  expenses  incurred  by  the  ship  in  providing 
for  the  captain  and  crew,  in  consequence  of  the  sinking  of  the  schooner 
at  the  time  of  the  collision.  These  men  were  obliged  to  take  ref  age 
upon  the  steamer.  Instead  of  taking  them  with  her  to  Europe,  she 
returned  towards  New  York,  and  after  proceeding  a  part  of  the  way, 
came  up  with  a  pilot-boat,  to  which  she  transferred  the  captain  and 
crew  of  the  schooner,  paying  £25  for  conveying  them  to  New  York, 
whereupon  the  steamer  turned  about  and  proceeded  on  her  voyage. 
The  steamer  was  detained  in  this  way  about  a  day,  and  consumed 
additional  coal  to  the  value  of  ^£11.  The  commissioner  has  allowed 
the  value  of  the  extra  coal,  the  £25  paid,  and  £20  as  demurrage  for 
the  detention  of  the  steamer  in  going  back  with  the  crew,  as  part  of 
her  damages  arising  out  of  the  collision.  Counsel  for  libelant  claims 
that  the  expenses  thus  incurred,  amounting  to  £66,  for  the  return  of 
the  captain  and  crew  to  New  York,  were  not  legal  obligations  on  the 
part  of  the  steamer,  and  are  therefore  to  be  regarded  as  charges  vol- 
untarily  incnrred,  and  not  a  ground  of  compensation  in  this  account. 
In  the  eas«  of  The  Mary  Patten,  2  Low.  196,  where  both  vessels 
were  in  fault,  an  allowance  was  made  to  one  of  the  steamers  for  tow- 
ing into  port  the  other  which  was  disabled,  not  by  way  of  salvage, 
bat  as  a  quantum  meruit  for  an  act  which  was  proper  and  necessary, 
and  for  the  benefit  of  both  parties,  and  therefore  as  part  of  the  dam- 
age which  the  common  fault  had  caused  to  the  steamer.  Lo^\'eli., 
J.,  says  in  that  case  that  "the  duty  to  stand  by  and  save  life,  at  least, 
cannot  be  said  to  be  of  strictly  legal  obligation,  because  no  law  has 
yet  visited  the  offender  with  damages  for  a  breach  of  it."  Neverthe- 
less, the  obligation  of  the  ship  not  disabled,  in  cases  of  collision,  to 
render  all  possible  assistance  to  the  injured  vessel  and  to  her  crew, 
has  been  recognized  as  affecting  the  pecuniary  rights  of  the  parties 
when  suing  in  admiralty.  In  the  case  of  The  Celt,  3  Hagg.  821,  Sir 
John  Nicoui,  in  a  suit  against  the  ship  that  was  uninjured,  while  he 
dismissed  the  libel  because  it  appeared  that  the  collision  arose  from 
no  faolt  of  the  vessel  sued,  yet  he  condemned  her  in  costs  and  ex- 
penses because  the  master  had  neglected  to  render  assistance  to  the 
vessel  as  requested,  and  after  taking  her  master  and  crew  aboard  his 
own  vessel,  had  landed  them  in  a  state  of  destitution  on  the  coast  of 
Ireland. 

The  schooner  in  this  case  having  been  sunk  immediately  through 
the  fault  of  both,  some  provision  for  her  Inaster  and  crew  was  neces- 
sary. They  could  not  be  left  to  drown  or  starve.  If  not  returned  to 
New  York,  the  nearest  port,  they  must  have  been  taken  to  Europe 
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and  back,  and  sapported  in  the  mean  time.  The  necessary  care  of 
the  master  and  crew,  upon  the  sinking  of  their  ship,  necessarily  de- 
volved upon  the  Arragon,  which  was  eubstantially  nninjared  by  the 
collision  ^  and  the  expenses  necessarily  attending  such  care  should 
be  deemed  to  have  been  incurred  in  the  performance  of  a  maritime  duty, 
and  not  as  a  mere  voluntary  charity.  Practically,  these  expenses  were 
unavoidable.  They  were  the  immediate  and  necessary  result  of  the 
collision,  and  consequent  sinking  of  the  schooner ;  and  as  the  collis- 
ion arose  from  the  joint  fault  of  both,  these  charges,  which  were  the 
unavoidable  result  of  the  collision,  should  be  held  to  be  at  the  expense 
of  both.  There  is  no  reason  why  they  should  be  borne  by  one  rather 
than  by  the  other.  In  a  court  of  admiralty,  at  least,  the  obligation 
to  provide  for  the  master  and  crew  of  the  sinking  ship  should  be  re- 
garded as  obligatory,  so  far  as  to  entitle  the  ship  rendering  assistance 
to  the  other  to  bring  the  necessary  expense  of  doing  so  into  the  com- 
mon account.  The  Arragon  in  this  case,  moreover,  was  an  English 
steamer,  and  by  25  and  26  Yiot.  c,  63,  §  83,  failure  to  render  such 
assistance  is  declared  to  be  misconduct;  and  by  that  act  the  duty 
was  imposed  upon  her  master  to  render  to  the  other  ship  and  to  her 
master,  crew,  and  passengers  such  assistance  as  might  be  practica- 
ble, and  failure  to  do  this  is  not  only  made  presumptive  evidence  that 
the  eoUison  was  .by  his  own  wrongful  act,  but  would  have  made  the 
master  liable  to  have  his  certificate  canceled  for  misconduct.  This 
statute  having  thus  made  the  assistanee  to  the  crew  of  the  schooner 
legally  obligatory,  there  would  seem  to  be  no  room  for  doubt  that  the 
expense  to  which  she  was  put  in  rendering  this  assistance  should  be 
held  a  part  of  the  legal  damage  arising  from  the  collision.  No  objec- 
tion was  made  to  the  mode  in  which  the  assistance  was  rendered.  It 
seems  to  have  been  the  most  convenient  and  reasonable  that  could 
have  been  adopted ;  and  this  item  should  therefore  be  allowed. 

In  estimating  the  value  of  the  captain's  furniture  and  persosml  ef- 
fects, certain  deductions  were  made  by  the  commissioner  from  the 
cost  price,  varying  on  some  articles  from  10  to  60  per  cent.,  while  on 
the  remainder  the  market  value,  at  the  time  of  the  loss,  was  allowed. 
Where  articles  have  been  in  use  for  a  considerable  time,  the  owner 
has  no  right  to  insist  upon  the  full  cost  price  because  he  may  claim 
that  they  are  to  him  as  good  as  new.  A  reasonable  deduction  may 
certainly  be  made  from  the  cost  of  such  articles,  having  reference  to 
the  period  and  manner  of  their  vtoe,  as  might  be  done  by  a  jury  in 
similar  cases  in  an  action  at  common  law.  Jones  v.  Morgan,  90  N. 
T.  4,  10.  As  regards  this  and  the  other  items  excepted  to,  I  think 
the  commissioner's  report  should  be  confirmed. 
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Xhb  Mabxlakd. 

Thb  p.  Smith. 

(Dittriet  Court,  8.  D.  Nm  Tork.    Janaary  24,  UM.) 

CoUiUnoN— RrvBB  Nayioatio:?— HDOoma  thb  Shobb— Statdtbb. 

Bj  the  statutes  of  New  York,  steam-boats  in  passing  up  and  down  the  East 

'river,  from  the  Battery  northward,  are  bound  to  go  as  near  as  practicable  in  tha 
center  of  the  river,  except  in  going  in  or  out  of  their  usual  berths  or  landings, 
and  steam- boats  meeting  each  other  in  the  rivers  are  required  to  go  to  that  side 
which  is  to  the  starboard  of  such  boat,  so  as  to  enable  them  to  pass  each  otlier 
with  safety.  Held,  the  above  statutes  forbid  steamers  to  keep  close  to  the  shore 
on  going  round  the  Battery  either  way. 

Sake — Kodndih©  Battebt— MnruAii  Fauit. 

Where  two  unwieldy  steamers,  one  a  tug  with  two  schooners,  were  coming 
round  the  Battery  in  opposite  directions  so  close  to  the  shore  that  they  were  not 
▼idble  to  each  other  in  time  to  avoid  a  collision,  held,  both  in  fault  for  being 
too  near  the  shore,  and  that  such  fault  in  this  case  directly  ooatributed  to  the 
collision. 

Same — Violation  oj'  Statute. 

Where  a  violation  of  the  statute  does  not  directly  contribute  to  the  collision, 
there  being  plenty  of  time  and  room  for  the  vessels  to  avoid  each  other;  teinbU, 
such  violation  is  unmaterial. 

Bake — Cause  of  CoUiisioN. 

Where  the  steamer  M.,  240  feet  long  and  60  feet  wide,  with  square  bows, 
bound  from  Jersey  Citv  to  Harlem  river,  upon  the  et)b  tide,  passed  close  to  the 
Battery  and  collided  about  250  feet  oS  pier  2  with  the  steam-tug  P.  B. ,  having 
a  schooner  lashed  on  each  side  in  tow,  and  both  steamers  had  exchanged  a  sig- 
nal of  two  whistles  as  soon  as  they  were  visible  to  each  other  around  the  bend, 
and  no  fault  was  apparent  in  the  navigation  or  maaeuvering  of  either  from 
the  time  the  signals  were  given,  held,  that  the  cause  of  the  collision  was  that  both 
were  so  near  the  shore  that  they  were  not  visible  to  each  other  in  time  ;  tliat 
each  was  alike  in  fault  in  this  respect,  and  that  both  were  therefore  liable  for 
the  damage  to  the 'schooner  in  tow. 

SAMK— LlABrLITT   OF  VESSEL. 

Irrespective  of  the  statutory  provisions,  the  obligations  of  prudence  in  navi- 
gation forbid  close  approach  to  the  piers  or  slips  in  rounding  the  batterj'.  The 
common  practice  in  this  respect  affords  no  jusliflcation,  and  vessels  adopting 
it  do  it  at  their  peril,  and  must  be  held  liable  for  the  damage  when  this  is  the 
proximate  cause  of  the  collision. 
Same — Amehdmehts  to  Plbadinob — Evidence.  '' 

Where  a  cause  of  collision  is  fully  presented  upon  the  merits  and  all  the  facts 
have  been  put  in  evidence  without  objection,  and  there  is  no  question  of  sur- 
prise or  desire  for  further  evidence,  the  cause  should  be  determined  upon  the 
merits,  as  justice  requires,  and  the  pleadings  be  deemed  amended  to  conform 
to  the  facts  proved. 
Samb — Amekdmjbut  Allowed— Costs. 

Where  the  facts  necessarily  known  to  the  libelant  are  misstated  to  his  proc- 
tor, so  that  the  precise  faults,  as  flnallv  determined,  are  not  stated  in  the  libel, 
though  charged  m  one  of  the  answers,  held,  the  libel  should  be  deemed  amended 
and  VM  libelant  recover,  but  without  costs. 

In  Admiralty. 

Seudder  d  Carter  and  Lewis  C.  Ledyard,  for  libelant. 

Beebe  d  WUeox,  for  the  Maryland. 

W.  W,  Qoodribh,  for  the  P.  Smith. 
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Brown,  J.  This  libel  was  filed  to  recover  damages  for  injaries  to 
the  schooner  Francis  C.  Smith  through  a  collision  with  the  steamer 
Maryland  on  the  fourth  day  of  May,  1881,  in  the  East  river,  off  pier 
2,  New  York.  The  Maryland  is  240  feet  long  and  60  feet  wide,  with 
square  bows,  used  for  transporting  railroad  cars  between  Jersey  City 
and  Harlem  river.  She  is  a  side-wheel  steamer,  with  double  engines, 
working  independently.  She  was  upon  one  of  her  regular  trips  from 
Jersey  City,  having  left  there  at  about  a  quarter  before  4  p.  h.  After 
crossing  the  North  river  she  passed  into  the  eddy  very  near  to  the 
Battery  wall,  and  probably  within  about  200  feet  of  the  south  ferry, 
the  tide  being  strong  ebb.  The  schooner  was  in  tow  of  the  tug  P. 
Smith,  coming  down  the  East  river,  lashed  upon  the  tug's  starboard 
side,  and  projecting  some  distance  forward  of  the  tug.  Another 
schooner  was  similarly  lashed  to  the  tug's  port  side.  The  mainsail 
of  the  port  schooner  had  been  up  for  some-  time  previous,  and  about 
the  time  the  tug  was  passing  pier  10  the  foresail  was  wholly  or.  partly 
raised.  The  tug  was  intending  to  drop  the  port  schooner  upon  reach- 
ing the  North  river,  and  go  up  the  river  against  tide  with  the  other. 
The  wind  was  moderate  from  south  to  south-east  and  the  day  fair. 

The  libel  charges  fault  upon  both  the  tug  and  the  Maryland  in  not 
keeping  out  of  the  way  of  each  other,  and  in  not  having  stopped  and 
backed  in  time.  The  Maryland  in  her  answer  charges  the  tug  with 
the  sole  responsibility,  through  an  alleged  want  of  sufficient  power  to 
handle  the  two  schooners  properly,  and  for  having  the  sails  of  the 
port  schooner  raised,  whereby,  through  the  wind's  being  abeam,  coupled 
with  the  small  power  of  the  tug,  they  drifted  down  upon  the  Mary- 
land with  the  ebb  tide,  making  more  leeway  than  the  tug  could  over- 
come, though  headed  all  the  time  two  or  three  points  oil  shore.  The 
answer  of  the  tug  charges  the  Maryland  with  fault,  first,  in  keeping 
too  near  the  New  York  piers,  and  that  she  did  not  change  her  course 
to  .avoid  the  tug,  and  did  not  slow,  stop,  and  reverse  in  time.  The 
pilot  of  the  Maryland  testified  that  when  off  Staten  Island  ferry  he 
saw  the  tug  and  schooners  apparently  off  about  pier  10,  well  out  to- 
wards the  middle  of  the  river,  and  headed  rather  off  the  New  York 
shore  towards  the  southern  part  of  Governor's  island;  that  he  gave 
two  whistles,  to  which  the  tug  immediately  replied  with  two,  and  that 
he  then  starboarded  his  wheel  and  stopped  his  port  engine.  Shortly 
after,  on  noticing  that  the  tug,  though  headed  away  from  the  shore, 
was  rather  making  towards  it  and  towards  the  Maryland,  he  repeated 
the  signal  of  two  whistles,  which  was  immediately  answered  with  two 
from  the  tug,  and  that  he  then  reversed  the  port  engine  and  also  the 
starboard  engine.  The  answer  of  the  tug  avers  that  the  Maryland 
was  first  seen  when  the  tug  was  off  Coenties'  slip,  that  is,  piers  6  to  8, 
and  that  the  Smith  was  then  well  out  in  the  river. 

A  careful  comparison  of  the  testimony  compels  me  to  reject  entirely 
the  estimates  given  of  the  distance  of  the  tug  and  the  schooners  from 
the  t^ew  York  shore  as  they  came  past  Coenties'  slip.    All  the  testi- 
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mony  agrees  that  they  were  headed  a  little  off  shore;  the  tag  was 
going  at  the  rate  of  at  least  two  iniles  through  the  water,  and,  with 
the  strong  ebb  tide,  about  six  by  land. .  Her  sails,  with  the  wind 
abeam,  would  aid  the  motive  power  of  the  tng,  while  causing  also 
some  leeway ;  but  her  speed  ahead  was  doabtless  more,  rather  than 
less,  than  at  the  rate  of  six  knots  per  boor.  '  It  could  not  be,  there- 
fore, over  a  minute  and  a  half  from  the  time  she  passed  Goenties'  slip 
until  the  moment  of  collision ;  and  the  leeway  of  the  tng  and  schoon- 
ers during  this  interval  must  have  been  comparatively  slight,  not  over 
40  or  50  feet,  as  stated  by  one  of  the  witnesses.  The  precise  place 
of  the  collision  is,  I  think,  very  approximately  fixed  through  the  testi- 
mony of  disinterested  witnesses,  as  well  as  by  the  witnesses  from  the 
Maryland,  particularly  the  witnesses  Clark  and  Gahill.  Their  testi- 
mony, with  other  circumstances  in  reference  to  the  position  of  the 
steamer  Connecticut,  which  I  need  not  here  repeat,  satisfy  me  that  at 
the  time  of  the  collision  the  Maryland  extended  from  about  abreast  of 
pier  2,  back  and  across  the  south  ferry,  and  that  she  was  not  over  250 
feet  distant  "from  the  end  of  pier  2, — probably  less  than  that, — while 
the  outer  schooner  was  not  over  300  feet  distant  from  it.  It  is  im- 
possible for  the  tug  with  the  schooners  to  have  reached  this  position 
while  headed  two  or  three  points  off  shore,  if  they  were  much  further 
off  when  opposite  Goenties'  slip  or  pier  10.  I  have  no  doubt,  there- 
fore, that  the  Smith,  when  first  seen,  was  within  850  feet  of  the  shore, 
and  she  was  probably  intending  to  go  into  the  eddy,  as  the  Maryland 
had  done,  in  rounding  the  Battery. 

There  are  circumstances  which  lead  to  great  doubt,also,  whether,  when 
the  two  steamers  first  sighted  each  other,  they  were  not  much  nearer 
to  each  other  than  the  estimates  given  in  the  testimony.  From  Staten 
Island  ferry  to  pier  10  is  about  2,000  feet ;  to  pier  2,  only  about  300 
feet.  Hence  the  Maryland,  from  the  point  whence  her  pilot  first  saw 
the  tug,  viz.,  from  off  Staten  Island  ferry,  to  the  point  of  collision, 
though  she  was  going  at  first  at  a  speed  of  five  or  six  knots  in  the 
eddy  as  she  passed  Staten  Island  ferry,  and  then  slowed  down,  did 
not  go  ahead  much  over  300  feet.  The  time,  therefore,  between  the 
first  whistles  and  the  collision  must  have  been  very  short,  probably 
less  than  a  minute.  The  clerk  of  the  Maryland  on  bearing  the  whis- 
tles and  the  bells  went  at  once  from  his  office  forward,  a  short  dis- 
tance only,  and  then  he  found  the  schooners  but  50  feet  distant.  The 
pilot  of  the  tug  testifies  that  he  did  not  see  the  Maryland  or  give  his 
first  signal  of  two  whistles  until  he  had  reached  pier  2,  and  that  the 
collision  was  about  200  yards  west  of  that.  I  have  no  doubt  this  pi- 
lot is  partly  in  error  as  to  where  he  first  sighted  the  Maryland,  but  the 
distance  of  600  feet  apart  at  the  time  the  first  whistles  were  exchanged 
is  an  average  between  the  evidence  of  Clark,  who  estimates  the  dis- 
tance apart  at  300  feet,  and  that  of  the  other  witnesses  on  the  tug  and 
schooners,  who  state  that  the  Maryland  was  first  seen  when  the  tug 
was  about  off  Goenties'  slip,  which  was  about  600  feet  from  the  place 
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of  collision.  Their  position  enabled  them  to  state  exactly  where  they 
were  when  the  whistles  were  blown,  and  their  testimony  is  therefore 
much  more  reliable  on  that  point  than  the  testimony  of  those  on  the 
Maryland  who  conld  only  estimate  the  position  of  the  tag.  Taking, 
then,  the  situation  of  the  two  vessels  as  determined  upon  this  finding 
of  the  facts,  the  Maryland  being  a  boat  240  feet  long  by  60  wide,  in  the 
eddy,  within  200  feet  of  the  shore  off  Staten  Island  ferry  and  heading 
for  the  east  abutment  of  the  Brooklyn  bridge,  and  the  tug  and  her 
two  schooners  coming  down  with  a  strong  ebb  tide,  about  300  feet  off 
Goenties'  slip,  and  the  two  then  for  the  first  time  seeing  each  other, 
and  immediately  exchanging  signals  of  two  whistles,  I  am  not  pre- 
pared to  find  upon  the  evidence  any  fault  in  the  snbsequent  naviga- 
tion of  either  vessel.  The  Maryland  with  her  great  length  would  not, 
I  think,  have  been  likely  to  clear  the  schooners  by  porting  under  a 
signal  of  one  whistle,  had  that  signal  been  given  iustead  of  the  sig- 
nal of  two  whistles.  The  evidence  of  the  engineer  and  quartermaster 
shows  that  the  port  engine  was  reversed  as  soon  as  the  first  signal  of 
two  whistles  was  given.  This  brought  the  bows  of  the  Maryland, 
which  before  were  headed  a  little  off  shore,  about  parallel  with  the 
New  York  shore,  but  the  ebb  tide,  when  near  the  place  of  collision, 
catching  her  starboard  bow,  prevented  her  swinging  further  in  shore ; 
nor  does  it  seem  to  me  likely  if  the  starboard  engine  had  been  re- 
versed as  BOOH  as  the  signal  of  two  whistles  was  given,  instead  of  the 
port  engine  only,  that  this  would  have  been  any  more  likely  to  avoid 
the  collision.  The  tug  and  schooners,  also,  as  soon  as  the  signal  of 
two  whistles  was  given,  put  their  helms  hard-a-starboard;  but  the  mo- 
tion of  the  tug  was  slow  through  the  water,  and  though  the  schooners 
swung  a  couple  of  points  under  a  starboard  helm,  the  time  was  so 
short  that  they  could  not  make  any  considerable  offing  to  avoid  the 
Maryland. 

If  this  view  be  correct,  the  cause  of  the  collision  is  to  be  sought 
further  back,  fqr  it  is  manifest  that  vessels  have  no  right  to  get  into 
a  position  where  a  collision  is  inevitable,  notwithstanding  proper 
maneuvering  by  both.  The  charge  that  the  F.  Smith  was  too  feeble 
in  power  to  handle  the  schooner,  properly  is  not  sustained  by  the  evi- 
dence, as  respects  her  navigating  where  there  is  plenty  of  room,  and 
where  no  quick  maneuvering  is  required ;  but  for  quick  handling  in 
a  narrow  space,  the  tow  was  manifestly  too  cumbersome  for  such  a 
tug,  and  she  was  therefore  specially  bound  for  this  reason  to  be  well 
out  in  the  river.  Nor  can  the  collision  be  ascribed  to  the  leeway 
caused  by  the  sails.  As  I  have  said  above,  the  effect  of  this  cause 
would  at  most  be  small  in  the  short  time  that  elapsed  between  the 
signals  and  the  collision,  and  it  would  certainly  be  partly,  if  not 
wholly,  counterbalanced  by  the  aid  which  the  sails  would  give  in  in- 
creasing the  speed,  and  consequently  the  steerage-way,  of  the  tag 
through  the  water.  The  cause  of  the  collision  must,  therefore,  be 
ascribed  either  to  the  failure  of  the  vessels  to  keep  a  proper  lookout, 


Digitized  by 


Google 


THB  UABTMNC.  655 

and  to  signal  eaob  other  in  time ;  or,  if  they  were  in  snch  a  sitaation 
as  not  to  be  visible  to  each  other  earlier,  then  either  one  or  both  ves- 
sels were  in  fault  for  navigating  so  close  to  the  shore  as  not  to  come 
within  view  of  each  other  in  time  to  avoid  the  collision.  The  evi- 
dence shows  that  the  two  boats  exchanged  their  first  signals  as  soon 
as  they  came  in  sight  of  each  other,  viz.,  when  the  Maryland  was 
off  Staten  Island  ferry  and  the  tng  off  Coenties'  slip,  each  being 
from  200  to  800  feet  only  away  from  the  piers.  It  follows,  there- 
fore, that  the  collision  arose  from  both  vessels'  navigating  too  near  to 
the  New  York  shore  when  approaching  and  rounding  the  Battery  in 
opposite  directions. 

Both  boats,  moreover,  were  proceeding  in  violation  of  the  statutes 
of  the  state.  By  the  act  of  April  12,  1848,  (4  Edm.  St.  60,)  it  is 
provided  that  "all  the  steam-boats  passing  up  and  down  the  East  river, 
between  the  Battery,  at  the  southern  extremity  of  the  city  of  New 
Tork,  and  Blackwell's  island,  shall  be  navigated  as  near  as  possible 
in  the  center  of  the  river,  except  in  going  into  or  out  of  the  usual 
berth  or  landing  place  of  such  steam-boat."  Section  1,  tit.  10,  c.  20, 
p.  *683,  Rev.  St.,  provides  that  "whenever  any  steam-boats  shall 
meet  each  other  on  the  waters  of  the  Hudson  river  or  any  other 
waters  in  the  jurisdiction  of  this  state,  each  boat  so  meeting  shall  go 
to  that  side  of  the  river  or  lake  which  is  the  starboard  or  right  sid'e 
of  each  boat,  so  as  to  enable  the  boats  so  meeting  to  pass  eaob  other 
with  safety."  The  tug  with  her  schooners  was  navigating  in  plain 
violation  of  the  provision  first  above  quoted,  as  she  was  far  from 
the  middle  of  the  river.  The  Maryland,  from  the  time  she  passed  the 
barge  office,  was  required  by  the  same  statute  to  be  in  the  middle  of 
the  East  river,  instead  of  close  to  pier  2,  (The  Columbia,  8  Fed.  Bep. 
718,)  and  she  was  also  plainly  navigating  in  violation  of  the  second 
provision  above  quoted.  She  had  crossed  the  North  river  from  Jersey 
City  upon  a  course  which,  in  the  traffic  about  the  Battery,  her  pilot 
well  knew  would  in  the  ordinary  course  of  business  involve  meeting 
other  craft  coming  in  the  opposite  direction.  The  Maryland  had  no 
call  or  business  at  the  berths  or  slips  along  the  New  York  shore,  and 
by  the  statutory  provisions  she  was,  therefore,  required  to  go  around 
the  Battery  well  out  in  the  stream,  so  that  vessels  coming  in  the  op> 
posite  direction  could  pass  to  the  right  with  safety.  Her  course,  how- 
ever, was  so  near  to  the  New  York  shore  as  to  prevent  other  vessels' 
going  with  safety  to  the  right  at  all,  and  it  necessarily  crowded  them 
out  in  the  stream  to  the  left,  instead  of  allowing  them  to  pass  to  the 
right.  So  far  as  the  statutory  provisions  are  concerned,  therefore, 
both  vessels  were  equally  in  the  wrong. 

It  is  true  that  the  practice  is  common  for  vesiiels  in  passing  either 
way  to  hug  the  Battery  shore  in  order  to  get  the  benefit  of  the  slack 
water  there  on  the  ebb  tide.  The  testimony  was  explicit,  however,  that 
there  is  no  usage  which  gives  this  right  to  the  vessels  going  one  way 
rather  than  to'  those  going  the  other  way.     It  is  practiced  equally  by 
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Teasels  going  in  either  direction,  and  in  either  case  it  is  alike  con- 
trary to  the  statutes  and  unlawful,  except  when  the  vessels  are  going 
in  or  coming  out  of  their  slips.  Though  vessels  be  navigating  in  viola- 
tion of  statute  when  a  collision  occurs,  they  will  not  for  that  reason  be 
held  liable,  if  this  violation  did  not  in  any  way  contribute  to  the  col- 
lisioni  Where  vessels,  though  in  unlawful  proximity  to  the  shore,  see 
each  other  in  time  and  agree  upon  mutual  signals,  and  there  is  abun- 
dant room  for  either  or  both  to  keep  out  of  the  way  of  each  other,  the 
fact  that  one  or  both  of  the  vessels  were  navigating  in  violation  of  the 
statute  will  then  be  deemed  immaterial,  as  not  contributing  to*  the 
collision.  The  Fanita,  8  Ben.  11;  The  Frederick  M.WiUon,  7  Ben.  367 ; 
The  Delaware,  6  Fed.  Bbp.  195.  But  in  this  case  the  facts,  I  think, 
show  that  the  vessels,  by  reason  of  their  nearness  to  the  shore,  could 
not  be  seen  by  each  other  in  time  to  avoid  the  collision,  and  that  from 
the  time  they  were  seen  by  each  other  and  their  first  whistles  exchanged 
the  collision  was  inevitable .  The  collision  in  this  instance  must,  there- 
fore, be  regarded  as  the  direct  and  necessary  result  of  their  close  and 
unlawful  proximity  to  the  New  York  shore;  in  other  words,  their  un- 
lawful navigation  in  this  respect  was  the  direct  and  sole  cause  of  the 
collision.  While  navigating  so  close  to  the  New  York  piers  that  they 
could  not  see  a  half  mile  along  the  shore,  each  vessel  also  violated 
rule  6  of  the  inspectors'  rules,  in  not  giving  one  long  whistle  in  round- 
ing such  a  bend. 

It  is  no  answer  to  a  failure  to  comply  with  these  various  rules  to 
say  that  the  navigation  around  the  Battery  is  so  crowded  that  these 
several  rules  and  statutes  are  no  longer  practicable  or  applicable,  or 
that  if  followed  they  would  produce  confusion.  The/frequency  and 
the  constancy  of  the  danger  arising  from  the  increase  of  vessels 
makes  the  need  of  observing  all  these  rules  the  more  urgent;  nor  is 
there  anything  impracticable  in  keeping  well  out  towards  the  middle 
of  the  East  river  in  going  into  it,  or  in  coming  out  of  it.  Both 
steamers  in  this  case  were  about  equally  nnwieldly  and  incapable  of 
rapid  handling,  so  as  to  avoid  quickly  any  unexpected  danger; — the 
Maryland,  by  reason  of  her  great  size;  the  tug,  by  reason  of  her  com- 
paratively slow  motion  through  the  water  with  two  large  schooners 
Attached.  Both  were,  therefore,  equally  bound  by  considerations  of 
common  prudence,  as  well  as  by  statute,  and  the  frequent  adjudications 
of  the  courts,  to  keep  away  from  the  vicinity  of  the  piers  and  slips. 
The  E.  C.Scranton,  3  Blatchf.  50;  The  MoniiceUo,  15  Fed.  Rep.  474, 
and  cases  cited;  McFarland  v.  Selbff,  etc.,  Co.  17  Fed.  Bbp.  253. 

The  language  of  Benedict,  J.,  in  the  case  of  The  Columbia,  8  Fed. 
Bep.  716,  718,  is  specially  applicable  here. 

"I  have  not  overlooked  the  argument  based  on  the  testimonjin  respect  to 
a  usage  for  vessels  passing  up  the  East  river  keemng  close  to  the  piers  in 
order  to  take  advantage  of  the  eddy-tida  But  no\uch  usage  can  be  coun- 
tenanced. It  is  forbidden  by  the  law,  and  must  iu  every  instance  be  held 
illegal  by  the  courts.  It  would,  indeed,  be  held  illegal  by  the  courts  if  there 
were  no  statute,  because  of  the  unnecessary  danger  of  collision  created 
thereby." 
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Upon  the  argument  it  was  urged  with  much  warmth  that  the  court 
should  take  no  notice  of  faults  not  specifically  alleged  in  the  plead- 
ings; and  that  in  the  determination  of  the  case  all  proofs  or  con- 
siderations  not  tecundum  allegata  et  probata  should  be  disregarded. 
The  Rhode-Iiland,  Olcott,  505,  511;  The  Vim,  12  Fed.  Rep.  906.  In 
the  case  last  cited  the  observations  of  the  court  were  upon  exceptions 
taken  for  want  of  sufficient  detiniteness  in  the  libels  in  various  par- 
ticulars. While  there  can  be  no  difference  of  opinion  in  regard  to 
the  proper  practice  and  the  politsy  of  requiring  early  in  the  cause  a 
definite  statement  of  the  faults  charged  by  each,  so  far  as  they  are 
known  or  may  be  reasonably  ascertained,  it  is  as  well  settled  in  the 
admiralty  practice  as  it  is  in  the  practice  under  the  state  Code,  that 
where  the  cause  is  fully  presented  upon  the  merits,  and  all  the  facts 
have  been  received  in  evidence  without  objection,  and  there  is  no  sug- 
gestion of  surprise,  or  desire  to  put  in  further  evidence,  the  cause 
should  be  deterhiined  upon  the  merits  of  the  whole  case,  according 
as  justice  requires,  and  that  the  pleadings  should  be  deemed  amended 
to  conform  to  the  facts  proved.  This  was  clearly  laid  down  in  the 
case  of  The  Syracuse,  12  Wall.  167,  173,  and  has  been  repeatedly 
applied.  The  Quieketep,  9  WaU.  670;  The  Clement,  2  Curt.  363, 
where  Gitbtis,  J.,  discusses  this  question  at  large;  The  Lady  Anne,  1 
Eng.  Law  &  Eq.  674;  The  Oder,  13  Fed.  Rep.  272,  283;  The  Rhode 
Island.  17  Fkd.  Rep.  554,  560. 

In  this  case  the  answer  of  the  tug  distinctly  sets  up  as  a  fault  that 
the  Maryland  was  hugging  the  New  York  shore.  The  Maryland  was, 
therefore,  fully  apprised  of  this  charge ;  but  the  libel  does  not  charge  . 
this  as  a  fault,  and,  except  the  charge  that  the  vessels  did  not  keep 
a  proper  look-out,  and  slow  and  back  in  time,  neither  of  which 
<>barge8  do  I  find  sustained,  the  libel  only  avers  that  neither  vessel 
kept  out  of  the  way  of  the  other, — a  general  charge  which  could  not 
have  been  intended  or  understood  to  mean  an  unlawful  proximity  to 
the  shore.  The  collision  seems  to  me  plainly  the  result,  and  solely 
the  result,  of  the  dangerous  and  illegal  practice  of  navigating  close  to 
the  Battery  shore,  instead  of  keeping  off  in  the  stream,  as  required  by 
law.  For  this,  both  are  equally  answerable.  All  vessels  following 
this  course  must  be  held  to  do  so  at  their  peril,  and  be  held  liable 
for  the  damages,  when  this  proves  to  be  the  proximate  cause  of  the 
collision.     The  Uncle  Abe,  18  Fed.  Rep.  270. 

The  libelant  is  entitled  to  the  usual  decree  against  both.  But  as 
the  facts  in  regard  to  this  specific  fault  were  sufficiently  known  to 
those  on  the  libelant's  schooner,  and  ought  to  have  been  made  known 
to  the  libelant's  proctors  and  specifically  pleaded  in  the  libel  as  a 
fault,  costs  will  be  withheld,  in  order  that  no  encouragement  may 
be  given  to  loose  pleadings,  or  to  any  omission  to  state  clearly  and 
specifically  aU  the  material  facts,  showing  how  and  why  the  collision 
came  about,  and  the  particular  faults  on  account  of  which  a  recov- 
ery is  sought,  in  accordance  with  the  lone-established  practice  in 
admiralty  causes. 
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TbE  Smpibe. 
{Dittriet  Court,  B.  D.  Michigan.    February  18, 1884.) 

Admirai-tt— JuBT  Trial— Bet.  Bt.  $  666— Verdict. 

The  verdict  of  a  jury,  in  an  admiralty  cause  arising  upon  the  lakes,  and  tried 
by  jury  pursuant  to  Hev.  St.  j  666,  is  merely  advisory,  and  ujiay  bedisregarded  by 
the  court,  if,  in  the  opinion  of  the  judge,  it  fails  to  do  substantial  justice.  The 
practice  of  calling  nautical  assessors  approved. 

In  Admiraltj.     On  motion  for  a  new  trial. 

This  was  a  libel  for  damages  suffered  by  the  barge  James  F.  Joy, 
while  in  tow  of  the  steam-barge  Empire,  and  by  reason  of  her  alleged 
negligence.  The  case  was  tried  by  a  jnry,  pursuant  to  Bev.  St.  § 
566,  and  a  verdict  returned  for  the  libelant  in  the  sum  of  $200.  Mo- 
tion was  made  for  a  new  trial,  upon  the  ground  that  there  was  no 
evidence  to  justify  the  jury  in  rendering  a  verdict  for  so  small  an 
amount. 

H.  n.  Swan,  for  the  motion. 

James  J.  Atkinson,  contra. 

Brown,  J.  By  Bev.  St.  §  566,  "in  causes  of  admiralty  and  mari- 
time jurisdiction  relating  to  any  matter  of  contract  or  tort  arising 
upon  or  concerning  any  vessel  of  20  tons  burden  and  upwards,  en- 
rolled and  licensed  for  the  coasting  trade,  and  at  the  time  employed 
in  the  business  of  commerce  and  navigation  between  places  in  dif- 
ferent states  and  territories  upon  the  lakes,  and  navigable  waters  con- 
necting the  lakes,  the  trial  of  issues  of  fact  shall  be  by  jury  when 
either  party  requires  it."  This  somewhat  unfortunate  clause  was 
introduced  by  the  revisors  into  the  statutes  from  a  hasty  dictum  of 
Mr.  Justice  Nelson  in  the  case  of  The  Eagle,  8  Wall.  25.  In  da-, 
livering  the  opinion  of  the  court  he  remarked  "that  we  must  there- 
fore regard  it  (the  act  of  1845)  as  obsolete  and  of  no  effect,  with  the 
exception  of  the  clause  which  gives  to  either  party  the  right  of  trial 
by  a  jury  when  requested,  which  is  rather  a  mode  of  exercising  juris* 
diction  than  any  substantial  part  of  it."  The  history  of  the  incor- 
poration of  this  dictum  into  the  Revised  Statutes  is  fully  given  in  the 
case  of  Oillett  v.  Pierce,  1  Brown,  Adm.  553.  But,  whatever  be  the 
origin  of  the  clause  in  question,  there  is  no  doubt  that  it  is  the  law 
of  the  land  and  must  be  respected  as  such.  There  has  been  great 
difficulty,  however,  in  determining  in  what  cases  and  in  what  manner 
it  is  to  be  given  effect.  It  creates  what  appears  to  be  a  very  unjust 
discrimination  in  favor  of  the  particular  classes  of  vessels  and  causes 
of  action  enumerated  in  the  act.  Why  it  should  be  given  in  actions 
of  contract  and  tort,  and  denied  in  those  of  salvage,  general  average, 
and  prize,  and  why  it  should  be  limited  to  American  vessels  plying 
between  domestic  ports,  and  denied  to  all  foreign,  vessels,  and  to 
American  vessels  engaged  in  foreign  trade,  it  is  impossible  to  con- 
ceive.    The  Eagle,  supra. 
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A  still  more  serioas  objection  to  the  clsase  as  it  ndw  Btahds  arises 
from  the  fact  that  no  provision  is  made  for  the  review  of  oases  so 
tried.  If  the  same  weight  is  to  be  given  to  the  verdict  of  a  jury  im- 
paneled nnder  this  act,  that  is  given  to  a  verdict  in  a  common-law 
case,  then  it  clearly  falls  within  the  inhibition  contained  in  the  seventh 
amendment  to  the  constitution,  that  "no  fact  tried  by  a  jury  shall  be 
otherwise  re-examined  in  any  court  of  the  United  States  than  ad- 
cording  to  the  rules  of  the  common  law. "  As  there  is  no  provision 
for  a  writ  of  error  in  this  class  of  cases,  the  defeated  party  would  be 
remediless.  This  question  was,  however,  passed  upon  in  the  case  of 
Boyd  V.  C\ark,  13  Fbd.  Bbp.  908,  in  which  the  defeated  party  took 
both  an  appeal  and  writ  of  error  to  the  circuit  court.  Mr.  Justice 
Mattthbwb,  -before  whom  the  case  was  argued,  dismissed  the  writ  of 
error  and  allowed  the  appeal,  holding  that  the  fact  that  the  case  was 
tried  by  a  jury  made  no  difference  in  determining  the  remedy  to 
which  the  defeated  party  was  entitled.  He  further  observed  that  the 
provisions  regarding  trials  by  jury,  in  the  seventh  amendment,  applies 
only  to  common-law  juries,  and  that,  upon  appeal,  admiralty  oases 
tried  by  a  jury  in  the  district  court  stand  for  trial  in  the  circuit  court 
precisely  as  if  they  had  been  tried  by  the  district  judge  in  person. 

These  objections  to  the  act  as  it  now  stands,  and  the  further  one 
that  there  is  probably  no  class  pf  cases  which  a  jury,  as  ordinarily 
constituted,  is  so  unfitted  to  deal  with  as  actions  for  torts  upon  navi- 
gable waters,  have  been  deemed  so  serious  that  the  practice  of  trying 
admiralty  causes  by  a  jury  has  not  obtained  in  the  district  court  to 
any  extent.  This  case,  and  that  of  Boyd  v.  Clark,  supra,  are,  so  far 
as  I  am  informed,  the  only  actions  of  tort  tried  by  jury  in  this  dis- 
trict daring  the  almost  40  years  in  which  the  act  has  been  in  force. 
In  lieu  of  this  method  of  procedure,  we  have  for  several  years  past, 
in  analogy  to  the  trinity  master  system  obtaining  in  the  English  court 
of  admiralty,  adopted  the  practice  of  calling  to  the  assistance  of  the 
court,  in  all  difficult  oases  involving  negligence,  two  experienced  ship- 
masters, who  sit  with  the  judge  during  the  argument  and  give  their 
advice  upon  the  questions  of  seamanship  or  the  weight  of  testimony. 
I  believe  a  somewhat  similar  practice  has  obtained  in  some  of  the 
-other  district  courts.  The  Emily,  Olcott,  132.  The  Rival,  1  ISpr. 
128.  The  practice  appears  also  to  have  received  the  sanction  of  the 
supreme  court.  The  Hypodame,  6  Wall.  216-224;  The  City  of  Wash- 
ington, 92  U.  S.  31-38.  I  have  frequently  derived  great  assistance 
from  the  advice  of  nautical  assessors  myself,  and  have  found  this  a 
most  satisfactory  and  expeditious  method  of  trying  these  cases.- 

The  question  still  remains  to  be  decided,  however,  what  weight  we 
shall  give  to  the  verdict  of  a  jury  impaneled  under  section  566.  The 
question  has  never  been  directly  decided ;  but  in  view  of  the  opinion 
in  Boyd  v.  Ciark,  supra,  that  their  verdict  is  not  binding  upon  the 
circuit  court  upon  appeal,  it  seems  to  be  a  logical  inference  that  it 
ought  to  be  regarded  in  this  court  only  as  advisory.    There  is  no  rea- 
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son  for  giving  it  greater  weight  in  one  court  than  in  the  other.  In 
chancery  oases  the  province  of  the  jury  is  said  to  be  to  "enlighten  the 
conscience  of  the  court,"  and  as  the  court  of  admiralty  is  but  the 
chancery  of  the  seas,  I  see  no  reason  why  we  should  not  give  it  the 
same  effect  here. 

In  the  case  of  Lee  v.  Thompeon,  8  Woods,  167,  a  supplemental 
libel  was  filed  in  the  district  court,  upon  which  there  arose  a  question 
as  the  validity  of  a  certain  assignment.  The  court  made  an  order 
that  the  matter  be  tried  by  a  jury,  and  it  was  tried  accordingly. 
Upon  appeal  to  the  circuit  court,  Mr.  Justice  Bbadlgy  held  that,  al- 
though there  was  no  power  in  the  court  of  admiralty  to  try  causes  by 
jury,  it  was  nevertheless  proper  to  submit  a  question  of  fact  to  them 
for  their  opinion  and  advice;  but  that  their  decision  was,  after  all, 
not  conclusive,  and  the  matter  must  be  finally  sublnitied  to  the  judge 
of  the  court;  citing  Dtinphey  v.  Kleintmith,  11  Wall.  610. 

In  Basey  v.  Gallagher,  20  Wall.  670,  a  provision  in  a  statute  of 
Montana,  declaring  that  an  issue  of  fact  "shall  be  tried  by  a  jury, 
^unless  a  jury  trial  is  waived,"  was  held  not  to  require  the  court  in 
equity  cases  to  regard  the  findings  of  the  jury  as  conclusive,  though 
no  application  to  vacate  the  findings  be  made  by  the  parties,  if,  in 
the  judgment  of  the  court,  such  findings  are  "not  supported  by  the 
evidence.  In  delivering  the  opinion  of  the  court  Mr.  Justice  Field 
observed  that  "if  the  remedy  sought  be  a  legal  one,  a  jury  is  essen- 
tial, unless  waived  by  the  stipulation  of  the  parties;  but  if  the  remedy 
sought  be  equitable,  the  court  is  not  bound  to  call  a  jury;  and  if  it 
does  call  one,  it  is  only  for  the  purpose  of  enlightening  its  conscience, 
and  not  to  control  its  judgment.  •  *  •  Ordinarily,  where  there 
has  been  an  examination  before  a  jury  of  a  disputed  fact,  and  a  spe- 
cial finding  made,  the  court  will  follow  it.  But  whether  it  does  so  or 
not  must  depend  upon  the  question  whether  it  is  satisfied  with  the 
verdict.  Its  discretion  to  disregard  the  findings  of  the  jury  may  un- 
doubtedly be  qualified  by  statute ;  but  we  do  not  find  anything  in  the 
statute  of  Montana,  regulating  proceedings  in  civil  cases,  which  affects 
this  discretion." 

While  the  language  of  the  section  (566)  is  peremptory,  that  either 
party  is  entitled  to  a  jury  trial,  it  is  no  more  so  than  was  the  statute 
of  Montana;  and  yet,  notwithstanding  the  absolute  right  to  a  jury 
trial  given  by  this  statute,  it  was  held  that  the  jury  was  merely  ad- 
visory.    See,  also,  Dunn  v.  Dunn,  11  Mich.  284. 

In  the  case  under  consideration  the  verdict  of  the  jury  was  not  con- 
sonant with  any  theory  upon  which  the  case  was  tried.  If  the  jury 
had  found  there  was  no  negligence,  it  was  their  duty  to  have  re- 
turned a  verdict  for  the  defendant.  If  they  found  the  tug  was  in  fault, 
they  should  have  returned  a  verdict  for  the  damages  suffered  by  the 
libelants,  which  the  testimony  showed  were  not  less  than  $800;  and 
if  demurrage  were  included,  were  nearly  $1,500.  There  was  no  evi- 
dence in  the  case  to  justify  a  verdict  of  $200;  and  it  mast  be  set 
aside. 
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Wbbtebn  Union  Tel.  Go.  v.  National  Tel.  (Jo.  and  otiiers. 
(Oireuit  Court,  3.  D.  Ifev)  York.    March  6, 1884.) 

1.    JURIBDICTTOK    OF  FBBBRAIi    COTOTS  —  RlOHT    OF  REMOVAI.— CaSB  IhVOLVIHG 

FEDBRAii  Law. 

A  case  may  be  removed  to  the  fideral  courts  whenever  rights  of  the  par- 
ties are  alleged  to  depend  in  any  way  upon  an  act  of  congress,  even  though  the 
art  is  only  set  up  by  way  of  defense,  and  though  other  questions  not  of  a  fed- 
eral character  enter  into  the  controversy. 
2.  Same — Sepahate  CouTnovERST  between  Oitizems  of  Different  States. 
Boyd  V.  GM,  19  Fed.  Kef.  145,  followed. 

Motion  to  Remand. 

Dillon  dt  Swayne,  for  Western  Union  Tel.  Co. 

Donheimer,  Bacon  d  Steele,  for  Nat.  Tel.  Co.  and  B.  &  0.  Tel.  Co. 

P.  B.  McLennan,  for  N.  Y.,  W.  8.  &  B.  By.  Co. 

Wallace,  J.  Whether  the  complainant  acquired  any  exclusive 
right  as  against  the  telegraph  companies,  the  defendants,  to  build  or 
maintain  its  lines  upon  the  lands  of  the  railway  company;  whether 
it  acquired  any  easement  not  subject  to  a  oo-extensive  easement  in 
favor  of  the  other  telegraph  companies;  and  whether  any  easement 
it  may  have  acquired  is  of  such  character  as  would  entitle  it  to  com- 
pensation before  the  other  telegraph  companies  can  occupy  the  lands 
of  the  railway  company  with  their  lines,  are  all  questions  which  may 
depend  upon  the  force  and  effect  of  the  act  of  congress  of  July  24, 
1866,  and  arise  under  the  issues  presented  by  the  pleadings.  The 
suit  was  therefore  properly  removed  from  the  state  court  as  a  contro- 
versy arising  under  the  laws  of  the  United  States.  Cases  arising  un- 
der the  laws  of  the  United  States,  within  the  meaning  of  the  removal 
act,  arc!  such  as  grow  out  of  the  legislation  of  congress,  whether  they 
constitute  the  rights  claim,  protection,  or  defense,  in  whole  or  in  part, 
of  the  party  by  whom  they  are  asserted.  If  a  federal  law  is  to  any 
extent  an  ingredient  of  the  controversy  by  way  of  claim  or  defense, 
the  condition  exists  upon  which  the  right  of  rem6val  depends,  and 
the  right  is  not  impaired  because  other  questions  are  involved  which 
are  not  of  a  federal  character.  Cruikshank  v.  Fourth  Nat.  Bank,  16 
Fed.  Bbp.  888;  Mayor  y.  Cooper,  6  Wall.  247-262;  RaUroad  Co.  v. 
Musissippi,  102  U.  8.  185.     The  motion  to  remand  is  denied. 

The  defendant  the  Baltimore  &  Ohio  Telegraph  Company,  has  also 
removed  the  suit  upon  its  separate  petition,  alleging  that  there  is  a 
controversy  which  is  wholly  between  it  and  the  complainant  citizens 
of  different  states.  Within  the  recent  decision  of  this  court  in  Boyd 
V.  Gill,  19  Fed.  Rep.  145,  such  a  separate  controversy  is  not  disclosed 
by  the  pleadings.  See  also  Peterson  v.  Chapmnn,  13  Blatchf.  395. 
So  far  as  the  removal  has  been  effected  upon  this  petition  the  suit 
should  be  remanded. 
v.l9,no,8— 36 
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Cabdwbll  v.  Auebioan  Biveb  Baiooa  Go. 

{Otrmit  Churt,  D.  GalifortUa.    Maroh  8, 1884.) 

NAYiaABI.B  RlVKIl»— UiraaTTLBD  QOBBTIOH  OV  STATB  USD  FsDmAi.  PowmSb 
The  supreme  court  of  the  United  Btatea,  in  the  case  of  Eteanaba  (Jo.  r. 
(^teago,  2  Bup.  Ct.  Rep.  187,  determlneg  that  the  control  of  "  rivers  wholl/ 
within  the  bounds  of  a  state"  is  held  by  the  legislature  thereof,  until  the  con- 
gress of  the  United  Btates  passes  some  act  assuming  control  for  the  national 
gOTemmeut.  in  the  Whteling  Bridge  Ca$»,  13  How.  619,  the  same  court  held 
that  the  mere  confirmation  by  congress  of  acompact  theretofore  made  between 
Kentucky  and  Virginia,  relative  to  keeping  open  the  Ohio  river,  was  tanta- 
mount to  an  act  assuming  such  control.  Dnder  these  two  decisions,  quare 
whether  such  navigable  rivers  of  California  are  within  the  control  of  that  state, . 
or  have  been  removed  therefrom  by  the  act  of  congress  admitting  it  into  the 
Union,  which  act  contains  these  words:  "All  navigable  rivers  within  the 
state  of  California  shall  be  common  highways  and  forever  free,  as  well  to  the 
inhabitants  of  that  state  as  to  the  citizens  of  the  United  States,  without  any 
tax, "duty,  or  impost  therefor."    Decided  {pro  forma)  the  latter. 

Eteanaba  Go.  v.  Chicago,  2  Sup.  Ct.  Rep.  187,  and  other  cases  reflecting;  oa  the 
inatter  in  discussion,  noted  and  commented  upon,  and  their  various  distmguish- 
ing  points  mentioned. 

In  Equity. 

Scrivener  d  MeKinnty,  for  complainant. 

H.  0.  dt  W.  H.  Beatty  and  J.  B.  Hoggin,  for  defendant. 

Sawtbb,  J.  This  case  is  clearly  within  the  rule  as  laid  down  in  the 
Wallamet  Bridge  Case,  1  Sawy.  127;  S.  C.  6  Fed.  Rbp.  336, 780.  If 
that  case  can  be  sustained  in  the  broad  terms  of  the  rule  stated,  then 
the  demurrer  in  this  case  should  be  overruled.  Since  that  decision 
was  rendered,  the  supreme  court  of  the  United  States  has  decided  the 
case  of  Escanaba  Co.  v.  Chicago,  107  U.  S.  679,  S.  C.  2  Sup.  Ct.  Bep. 
185,  which  defendant  insists  overrules  the  principle  announced  in  the 
WaUamet  Bridge  Case;  that,  under  the  clause  of  the  act  admitting 
Oregon  into  the  Union,  the  state  has  no  power  to  authorize  the  con- 
struction of  bridges  over  the  navigable  waters  of  the  state  which  shall 
materially  obstruct  their  navigation.  It  must  be  admitted,  I  think, 
that  there  is  language  in  the  opinion  that  favors  that  view ;  and  I  am 
by  no  means  certain  that  the  court  did  not  intend  to  go  as  far  as  its 
broadest  language  indicates.  It  is  sought  to  distinguish  this  case 
from  the  Chicago  Biidge  Case.  If  it  can  be  distinguished,  it  must  be 
on  the  following  grounds :  In  the  Blackbird  Creek  Case,  2  Pet.  245, 
arising  in  Delaware,  the  Schuylkill  Bridge  Case,  14  Wall.  442,  in 
Pennsylvania,  and  all  others  since  decided,  following  the  decisions  in 
those  cases,  it  was  held  that  congress,  under  its  authority  to  regulate 
commerce  and  establish  post-roads,  had  power  to  control,  for  those 
purposes,  the  internal  navigable  waters  of  the  various  states ;  that 
as  soon  as  congress  legislates  in  regard  to  any  such  navigable  waters, 
its  power  becomes  exclusive  and  the  states  cannot  afterwards  author- 
ize any  material  obstruction  to  their  navigation;  but,  till  congress 
acts,  the  legislature  of  any  state  has  the  power  to  authorize  the  ob« 
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BirnctioD  of  any  navigable  waters  within  its  borders,  by  the  erection 
of  bridges,  dams,  or  other  stractnres  for  the  oonyenienoe  and  advan- 
tage of  commercial  intercourse.  It  was  held,  with  respect  to  the 
navigable  waters  of  Delaware  and  Pennsylvania,  that  oongress  had 
never  acted,  and,  consequently,  the  legislation  of  these  states  author- 
izing the  obstructions  complained  of  was  valid. 

The  question,  therefore,  is,  has  congress  acted,  with  reference  to  th& 
navigable  waters  of  California,  by  legislating  upon  the  subject,  in  such 
sense  that  its  control  has  superseded  the  power  of  the  state  legislature 
and  become  exclusive  ?  If  so,  then  the  case  is  distinguishable  from 
any  of  the  cases,  other  than  the  Wheeling  Bridge  Case,  before  decided 
by  the  supreme  court.  If  congress  has  so  acted,  that  legislation  i» 
found  in  the  act  admitting  California  into  the  Union,  which  act  pro- 
vides "that  M  the  navigable  waters  within  the  state  $haU  he  common 
highways,  and  forever  free,  as  well  to  the  inhabitants  of  said  state  as 
to  the  citizens  of  the  United  States,  without  any  tax,  impost,  or  duty 
therefor."  9  St.  452,  458.  How  can  the  American  river  be  a  "com- 
mon highway,"  or  how  can  it  be  "free"  to  "the  citizens  of  the  United 
States,"  or  "the  inhabitants  of  the  state,"  with  a  low  bridge  across  it, 
without  a  draw,  and  so  constructed  as  to  preclude  all  navigation  by 
steamers  or  vessels  ?  To  be  a  common  highway,  or  to  be  free  to  all 
to  use  as  such,  involves  a  capacity  to  be  practically  used  as  a  highway, 
and  such  capacity  is  wanting  where  there  is  an  impassable  barrier  or 
obstruction.  This  provision  is  a  law  of  congress,  and  it  is  valid,  not. 
as  a  compact  between  the  United  States  and  the  state  of  California, 
but  as  a  law  of  congress,  passed  by  virtue  of  the  constitutional  power 
of  congress  to  regulate  commerce  among  the  states  and  with  foreign 
nations,  and  to  establish  post-roads.  PoUard's  Lessee  v.  Hagan,  3 
How.  224,  225,  229,  230;  Wheeling  Bridge  Case,  13  How.  566;  Afin- 
ing  Debris  Case,  18  Fed.  Eep.  753.  What  does  this  provision  of  the 
statute  mean  ?  Can  there  be  any  reason  to  suppose  that  congress  in- 
tended anything  else  than  to  make  or  continue  the  navigable  waters 
of  the  state,  by  virtue  of  its  power  to  regulate  commerce,  practical  free 
highways,  and  to  take  away  the  power  of  the  state  to  destroy  or  wholly 
obstruct  their  navigability  ?  Had  nothing  been  said  upon  the  sub- 
ject in  the  act  of  admission,  but  subsequently,  after  the  admission  of 
California  into  the  Union  "on  an  equal  footing  with  the  original  states 
in  all  respects  whatever,"  congress  had  passed  a  separate,  independ- 
ent act,  with  no  other  provision  in  it,  providing  "that  all  the  navigable 
waters  within  the  state  of  California  shall  be  common  highways,  and- 
forever  free,  as  well  to  the  inhabitants  of  said  state  as  to  the  citizens 
of  the  United  States,  without  any  tax,  impost,  or  duty  therefor,"  would 
anybody  suppose  that  congress,  by  the  passage  of  such  an  act,  under 
the  circumstances  indicated,  could  have  any  other  purpose  than  to 
take  control  of  the  navigable  waters  of  the  state  for  the  purpose  of 
preventing  any  interference  with,  or  obstruction  to,  their  navigability, 
or  "so  far  as  might  be  necessary  to  insure  their  free  navigation  ?* 
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Or  would  it  be  seriously  doubted  that  congress  had  acted  opon  the 
subject-matter  withia  the  meaning  of  the  terms  of  the  decisions  in 
the  Blackbird  Creek  and  Schuylkill  Bridge  Cases  mentioned  ?  If  such 
would  be  the  construction  in  an  independent  act  passed  subsequently 
to  the  admission  of  the  state,  it  must  be  the  construction  of  the 
same  language  as  found  in  the  act  of  admission.  If  such  is  not  the 
purpose  of  this  provision,  it  would  be  difficult,  I  think,  to  determine 
what  the  purpose  is.  Following  the  direct  decision  upon  this  point  in 
the'lVheeling  Bridge  Case,  13  How.  565, 1  had  no  difficulty  in  concur- 
ring with  the  district  judge  in  the  ruling  that  a  similar  provision  in 
the  act  admitting  Oregon  into  the  Union  constituted  legislative  action 
by  congress  upon  the  subject-matter,  of  such  a  character  as  to  with- 
-draw  it  from  the  jurisdiction  of  state  legislation. 

In  the  Chicago  Bridge  Case,  supra,  the  court  still  recognizes  the 
power  of  the  national  government  to  control  the  navigable  waters  of 
the  several  states.     It  says : 

"The  power  vested  in  the  general  government  to  regulate  interstate  and 
foreign  commerce  involves  the  control  of  the  waters  of  the  United  States, 
which  are  navigable  in  fact,  so  far  as  it  may  be  necessary  to  insure  free  nac- 
igation,  where,  by  themselves  or  their  connection  with  other  waters,  they 
form  a  continuous  channel  for  commerce  among  the  states  or  with  foreign 
countries."    107  U.  S.  682;  S.  C.  2  Sup.  Ct  Bep.  185. 

The  question,  then,  is  whether  the  provision  quoted  from  the  act 
of  admission  is  legislation  by  which  congress  takes  control  of  the 
navigable  waters  of  the  state,  "so  far  as  it  may  be  necessary  to. 
insure  their  free  navigation;"  and  whether  there  can  be  a  "common 
highway,"  or  "free  navigation,"  where  the  passage  of  steamers  or 
other  vessels  is  absolutely  obstructed  by  impassable  barriers  thrown 
across  the  channels  of  waters  otherwise  navigable,  in  fact.  In  the 
<;ase  of  the  state  of  Illinois,  neither  the  act  authorizing  the  inhabi- 
tants to  form  a  state  government,  (3  St.  428,)  nor  the  resolution  ad- 
mitting the  state  into  the  Union,  (Id.  526,)  contains  the  provision,  or 
any  provision  of  a  character  similar  to  that,  found  in  the  acts  admit- 
ting California  and  Oregon  into  the  Union.  Both  the  act  and  the  res- 
olution relating  to  Illinois  are  silent  upon  the  subject,  and  I  am  not 
aware  that  there  is  any  subsequent  legislation  on  the  subject  affect- 
ing the  status  of  Illinois.  In  the  Chicago  Bridge  Case,  the  supreme 
court  seems  to  regard  the  provision  of  the  ordinance  ^f  1787  as  in- 
operative after  the  admission  of  Illinois  as  a  state.     Says  the  court : 

"Whatever  limitation  upon  its  powers  as  a  government,  while  in  a  terri- 
torial condition,  whether  from  the  ordinance  of  1787  or  the  legislation  of 
congress,  it  ceased  to  haoe  any  operatioa  force,  except  as  voluntarily  adopted 
by  her,  after  she  beoune  a  state  of  the  Union.  On  her  admission  she  became 
entitled  to  and  possesseil  all  the  rlglits  and  dominion  and  sovereignty  which 
belonged  to' the  original  states.  She  was  admlttetl,  and  could  be  admitted, 
only  on  the  same  footing  witli  them.  The  language  of  the  resolution  admit- 
ting her  is  '  on  an  equal  footing  with  the  original  states  in  all  respects  what- 
ever.' 8  St.  53(3.  Equality  of  constitutional  right  and  power  is  a  condition 
of  all  the  states  of  the  Union,  old  and  new.    Illinois,  therefore,  as  was  well  ob- 
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served  by  counsel,  could  afterwards  exercise  the  same  power  Over  rivers 
within  her  limits  that  Delaware  exercised  over  Blackbird  creek,  and  Penn- 
sylvania over  the  Schuylkill  river."  107  U.  S.  688,  689;  S.  C.  2  Sup.  Ct. 
Rep.  185. 

There  being  no  legislation  by  congress,  then,  assuming  the  control 
of  the  navigable  waters  of  Illinois,  there  was  nothing  more  to  pre- 
vent legislation  by  the  state  in  regard  to  the  navigable  waters  of  Dli- 
nois  than  there  was  to  prevent  legislation  by  the  states  of  Delaware 
and  Pennsylvania.  But  I  do  not  understand  it  to  be  held,  or  inti- 
mated, that  congress  cannot,  by  legislation  in  the  interest  of  inter- 
state commerce,  take  control  of  any  one,  or  all,  of  the  navigable 
waters,  either  of  Illinois,  Delaware,  or  Pennsylvania.  Only  it  has 
not  yet  done  so.  I  suppose  congress  might  take  control  of  any  one 
navigable  river  by  name,  as  the  Sacramento,  for  the  purpose  of  facil- 
itating interstate  commerce,  or  it  might  take  control,  generally,  of  all 
the  navigable  waters  of  any  particular  state,  without  reference  to  the 
waters  of  other  states,  and  there  might  well  be  special  reasons,  mak- 
ing it  desirable  with  reference  to  some  particular  waters,  or  some 
particular  states,  which  are  not  applicable  to  other  waters,  or  other 
states.  I  do  not  understand  that  special  legislation  as  to  particular 
rivers  or  particular  states,  not  applicable  to  others,  would  affect  the 
"constitntional  right  or  power,"  or  the  equality,  of  the  states  in  any 
particular.  All  of  the  states  are  alike  equally  subject,  at  any  and 
all  times,  when  congress  sees  fit  to  act,  to  the  power  of  congress  to 
"regulate  commerce  among  the  states"  and  with  foreign  nations,  and 
the  power  to  "establish  post-roads"  within  their  several  borders  and 
over  their  several  navigable  waters.  But  the  regulation  of  commerce 
on  the  waters  of,  and  establishment  of  post-roads  in,  some  states,  be- 
fore it  is  done  on  the  waters  of  or  in  other  states,  does  not  affect  their 
constitutional  status  of  equality.  Congress  may  take  its  own  time 
and  occasion  to  regulate  the  navigable  waters  of  a  state  without 
affecting  its  constitutional  condition  of  equality.  I  suppose  congress 
might  now,  by  an  act  duly  passed,  apply  the  provision  in  the  acts  of 
admission  of  Oregon  and  California  to  Illinois,  Delaware,  and  Penn- 
sylvania— to  any  one  or  all  of  them;  and  if  it  should  do  so,  it 
would  seem  that  there  ought  not  to  be  any  doubt  that  the  object  would 
be  to  tak^  oxclusive  control  for  the  benefit  of  commerce,  and  to  sus- 
pend the  power  of  regulation,  or  at  least  of  obstruction  and  destruc- 
tion, by  the  states.  But  until  some  legislation  of  the  kind  is  had, 
those  states  concerning  whose  waters  congress  has  not  legislated, 
under  the  decisions  referred  to,  may  themselves  legislate  upon  the 
subject.  If -the  provision  in  the  California  act  of  admission  is  legis- 
lation taking  control  of  the  navigable  waters  of  the  state  for  the  bene- 
fit of  commerce,  then  congress  has  legislated  in  reference  to  the 
navigable  waters  of  California,  while  it  has  not  done  so  with  refer- 
ence to  the  navigable  waters  of  Delaware,  Pennsylvania,  and  Illi- 
nois; and,  in  this  respect,  California  and  Oregon  stand  upon  a  footing 
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entirely  different  from  that  of  those  states,  and  the  decisions  as  to 
them  are  inapplicable.  The  foregoing  observations  indicate  the  dis- 
tinction, if  any  sound  distinction  there  be,  and  it  seems  to  me  that 
there  is,  between  this  case,  the  Wallamet  Iron  Bridge  Case,  and  the 
Wheeling  Bridge  Case,  and  those  other  oases  cited,'  already  decided  by 
the  supreme  court.  If  the  distinction  is  not  sound,  then  it  appears 
to  me  that  the  Wheeling  Bridge  Case  must  also  be  regarded  as  over- 
ruled, although  the  supreme  court  does  not  expressly  indicate  any  in- 
tention to  overrule  it. 

There  is  an  intimation,  however,  in  the  opinion  of  the  Chicago 
Bridge  Case,  not  necessary  to  the  decision  of  the  case  upon  the  other 
views  expressed  by  the  court,  that  the  provision  of  the  ordinance  of 
1 7S7,  corresponding  to  the  provision  in  qu'estion  in  the  acts  of  admis- 
sion of  California  and  Oregon,  if  in  force,  would  not  affect  the  ques- 
tion. 107  U.  S.  689;  S.  C.  2  Sup.  Ct.  Eep.  186.  If  this  be  so,  then 
the  distinction  referred  to  is  of  no  practical  consequence.  But  the 
bridges,  and  other  obstructions  referred  to  as  illustrations  following  this 
intimation,  were  all  draw-hiidges,  or  other  partial  obstructions,  while 
the  bridge  now  in  question  is  an  absolute,  unqualified,  entire  obstruc- 
tion to  the  navigation  of  the  river.  In  view  of  these  intimations, 
and  other  general  observation  in  the  opinion  of  the  court,  and  not 
feeling  quite  certain  as  to  how  far  the  supreme  court  intended  to  go 
on  these  questions,  and  not  wishing  even  to  seem  to  disregard  the 
decisions  of  the  supreme  court,  I  shall,  for  the  purposes  of  this  case, 
sustain  the  demurrer  and  dismiss  the  bill.  The  bill  presents  the 
case  fully,  and  it  will  be  much  better  for  all  parties  to  have  the  effect 
of  the  provision  of  the  act  of  admission  determined  now  before  going 
to  the  expense  of  a  trial.  As  the  complainant  has  already  submit- 
ted to  the  obstruction  for  many  years,  the  right,  I  think,  should  be 
finally  determined  on  appeal,  before  an  injunction  should  be  decreed. 
The  supreme  court  does  not  appear  to  me  to  have  considered  care- 
fully, or  finally  determined,  what  the  purpose  and  effect  of  the  pro- 
vision in  question  in  the  act  of  admission  is.  It  must  have  some 
object,  and  if  that  object  be  not  to  protect  and  preserve  the  naviga- 
bility of  those  waters  against  obstructions  equivalent  to  destruction 
by  authority  of  the  state,  what  was  the  purpose  ?  The  fact  that  the 
provision  is  in  the  act  of  admission,  instead  of  in  subsequent  inde- 
pendent legislation,  cannot  affect  its  construction,  or  its  force  and 
effect.  But  for  the  observations  in  the  Chicago  Bridge  Case,  which  I 
think  unnecessary  to  the  decision,  and  believing  that  congress  had 
acted  upon  the  subject,  I  should  have  followed  the  ruling  of  the  cir- 
cuit court  in  the  Walhrnet  Bridge  Case,  and  what  I  understand  to  be 
the  decision  in  the  Wheeling  Bridge  Case,  and  overruled  the  demurrer. 
I  do  not  wish  to  be  regarded  as  having  changed  my  own  views  upon 
the  rulings  in  the  Wallamet  Bridge  Case,  I  still  think  it  similar  to 
the  Wheeling  Bridge  Case,  and  distinguishable  from  any  other  cases 
hitherto  decided  by  the  supreme  court  brought  to  my  attention.     I 
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still  think  the  decree  in  that  o&na  correct,  on  the  ground  that  congress 
has  acted  upon  the  subject,  also  on  other  grounds  than  the  point  dis- 
cassed  in  this  case.  But  the  case  will  be  appealed,  and  if  the  circuit 
coQit  was  wrong,  the  rights  of  the  parties  will  be  finally  settled  by 
the  supreme  court.  I  only  write  this  opinion  to  indicate  upon  what 
distinction,  if  any,  the  case  I  suppose  should  be  taken  out  of  the  de> 
cision  of  the  GhicagOf  Bridge  Gate,  with  the  hope  that  the  attention  of  \ 
the  supreme  court  will  be  specially  directed  to  that  supposed  distinc- 
tion. 


United  States  v.  O'Neill  and  otbers. 
(Oirefuit  Court,  E.  D.  Witeontin.    February  6, 1884.) 

L  BCRBTTSKIP — Al/TEBATION  OF  InSTRUMKNT — DlSCHABOB. 

When,  after  a  bond  had  been  signed  by  two  sureties  with  the  understanding 
between  them  and  the  obligor  and  obligee  that  it  was  to  be  signed  by  a  third 
surety  whose  name  was  written  in  tlie  bond,  the  name  of  the  tiiird  surety  was 
altered  in  the  body  of  the  instrument,  with  the  knowledge  of  the  obligee,  by 
the  substitution  of  a  diilercnt  surety,  who  then  signed  the  bond,  held,  that  the 
two  sureties  were  discharged. 

2.  IktbrnaIi  RETEStJB— CoNsTRtroTiON  OF  Rev.  8t.  f  3182. 

Under  section  3182  of  the  Revised  Statutes,  the  comnnissioner,  in  malting  a  re- 
assessment upon  distilled  spirits  for  the  purpose  of  rectifying  an  error,  is  not 
Confined  to  a  period  of  15  months  last  past. 

3.  Btatdte— TiOTi  OF  Taktno  Effect — Assbssmbnt— Validitt, 

A  statute  took  effect  March  3d,  changing  the  rate  of  duty  upon  spirituous 
liquors  from  70  cents  to  90  cents.  An  assessment  was  made  for  a  period  previous 
to  and  including  March  3d  at  70  cents.  Held,  that  though  the  statute  was 
in  force  during  the  whole  of  March  3d,  so  that  the  rate  for  that  day  should 
have  been  90  cents,  the  tax-payer  could  not  on  that  account  dispute  the  validity 
of  the  assessment. 

4.  ASSESSMKNTS  FOB   SAHB  PBBIOD — VAIilDITT   PRESUMED. 

Two  assessments,  covering  partially  the  same  period,  will  be  presumed  to  be 
for  different  liquors  till  the  contrary  is  shown. 
6.  Action  dpon  Bond — AiiLKGATioNs  of  Complaint. 

An  action  upon  a  bond,  conditioned  upon  the  payment  of  an  assessment,  will 
not  fail  because  the  complaint  does  not  set  forth  the  whole  of  the  assessment. 

This  was  a  suit  on  a  distiller's  bond.  The  bond  was  executed  by 
the  defendant  O'Neill  as  principal,  and  by  two  of  the  other  defend- 
ants as  sureties,  April  30, 1874,  and  covered  the  period  from  May  1, 
1874,  to  May  1,  1875.  The  complaint  set  out  the  conditions  of  the 
bond,  and  then  alleged  that  these  conditions  were  broken,  in  this : 
that  O'Neill  failed  to  pay  the  internal  revenue  tax  due  and  payable 
on  15,344  gaUons  of  distilled  spirits,  distilled  by  him  at  bis  distillery 
from  the  first  day  of  May,  1874,  to  and  including  the  thirty-first  day 
of  December,  1874,  amounting  tp  $10,740.80,  and  on  29,440.40  gal- 
lons of  distilled  spirits  distilled  by  him  from  December  1,  1874,  to 
and  including  March  3,  1875,  amounting  to  $20,608.28,  and  also  on 
30,873.36  gallons  of  distilled  spirits,  distilled  from  March  4, 1^75 ,  to 
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and  inclading  June  30,  1876,  amounting  to  $27,786.02,  making  an 
aggregate  sum  alleged  to  be  due  to  the  United  States  of  $59,135.10. 
The  complaint  further  alleged  that  the  commissioner  of  internal  rev- 
enue assessed  on  the  monthly  list  of  November,  1875,  against  O'Neill 
a  tax  for  the  several  amounts  aforesaid,  which  assessment  was  duly 
returned  to  the  collector,  who  demanded  payment,  which  was  re- 
fused. Judgment  was  therefore  asked  against  the  several  defendants 
for  the  amount  of  the  penalty  of  the  bond,  namely,  $25,000.  The 
case  was  tried  by  the  court  without  a  jury.  The  proofs,  oral  and 
documentary,  were  voluminous,  and  numerous  points  bearing  upon 
the  validity  of  the  assessment  and  the  alleged  liability  of  the  defend- 
ants were  discussed  at  the  bar.  The  defendants  Stowell  and  Walsh,, 
as  sureties  on  the  bond,  made  a  special  defense  solely  applicable  to 
them,  and  which,  if  maintained,  would  still  not  relieve  the  defend- 
ant O'Neill,  nor  the  surety,  John  6.  Reynolds,  if  O'Neill's  liability  as 
the  principal  in  the  bond  was  established.  That  part  of  the  opin- 
ion of  the  court  which  covers  the  questions  of  law  involved  in  the 
case  is  as  follows : 

G.  W.  Hazelton,  for  the  United  States. 

N.  S.  Murphey,  for  defendants. 

Dyeb,  J.  •  The  bond  was  prepared  April  30,  1874,  in  the  office  of 
the  collector  of  internal  revenue.  The  written  part  of  the  instrument 
is  in  the  handwriting  of  one  Sherman,  who  at  that  time  was  a  deputy 
in  the  office.  As  originally  drawn,  the  names  of  John  M.  Stowell, 
Patrick  Walsh,  and  Hugh  P.  Reynolds,  with  their  respective  resi- 
dences, were  written  in  the  body  of  the  bond.  This  makes  it  manifest 
that  the  collector  understood  that  Hugh  P.  Reynolds  was  to  sign  the 
bond  as  one  of  the  sureties.  The  bond  was  signed,  as  thus  drawn, 
by  O'Neill,  Stowell,  and  Walsh,  in  the  collector's  office,  on  the  day  of 
its  date.  The  testimony  satisfactorily  shows  that  it  was  the  distinct 
understanding  between  O'Neill,  Stowell,  and '  Walsh  that  Hugh  P. 
Reynolds  should  be  a  co-surety  on  the  bond ;  and  I  think  it  was  com- 
petent for  the  defense  to  show  this,  in  view  of  the  fact  that  the  face 
of  the  bond  as  drawn  by  the  collector  indicated  that  Hugh  P.  Rey- 
nolds was  to  sign  the  bond  as  one  of  the  sureties,  and  that  this  must 
have  been  so  understood  by  the  collector.  There  is  a  dispute  upon 
the  question  whether  the  bond,  after  its  execution  by  O'Neill,  Stowell, 
and  Walsh,  remained  in  the  custody  of  the  collector,  in  expectation 
that  Hugh  P.  Reynolds  would  come  in  and  sign  it,  or  whether  O'Neill 
was  permitted  to  take  the  bond  away  for  the  purpose  of  getting  Rey- 
nolds' signature  thereto.  It  seems  most  probable  that  the  collector 
retained  the  custody  of  the  bond;  but  whether  this  be  so  or  not,  is  not 
in  my  opinion  very  material.  At  all  events,  there  was  such  delay  in 
procuring  the  signature  of  Hugh  P.  Reynolds — ^in  consequence,  as  the 
testimony  tends  to  show,  of  his  absence — that  the  collector  became 
urgent  in  his  requirement  that  the  execution  of  the  bond  by  a  third 
surety  should  be  completed.    Thereupon  O'Neill  proposed  to  the  ool- 
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lector  that  John  £.  Beynolds  should  he  snbstituted  as  a  surety  in 
place  of  Hugh  P.;  and  upon  the  representation  of  O'Neill  that  John 
B.  Reynolds  was  as  responsible,  peonniarily,  as  Hugh  P.,  and  that 
the  other  sureties  would  be  satisfied  with  the  proposed  substitution, 
the  collector  caused  the  word  and  letter  "Hugh  P.,"  where  they  oc- 
curred in  the  body  of  the  bond  before  the  name  Beynolds,  and  the 
residence  of  that  person  as  written  in  the  bond,  to  be  erased,  and  sub- 
stituted therefor  the  name  of  John  B.  Beynolds,  and  a  description  of 
his  residence.  Thereupon  John  B.  Beynolds  signed  the  bond  as  the 
third  surety,  and  the  testimony  tends  to  show  that  this  was  done  on 
the  twenty-fifth  day  of  June,  1874.  Of  this  erasure  in  the  bond,  and 
substitution  of  John  B.  Beynolds  for  Hugh  P.  Beynolds,  the  proofs 
positively  show  the  defendants  Stowell  and  Walsh  knew  nothing  un- 
til this  suit  was  began  in  1876.  Thus  it  appears  that  when  Stowell 
and  Walsh  signed  the  bond  they  understood  and  expected  that  Hugh 
P.  Beynolds  was  to  be  a  co-surety  with  them ;  that  it  must  have  been 
also  so  understood  by  the  collector,  because  he  had  drawn  the  bond 
accordingly;  that  subseqnently, without  consulting  Stowell  and  Walsh, 
and  withont  their  knowledge,  the  collector,  by  arrangement  with 
O'Neill,  made  the  change  in  the  bond  and  permitted  the  sabstitution 
of  sureties,  which  have  been  stated.  Was  not  this  such  an  alteration 
of  the  bond,  and  such  an  unauthorized  deviation  from  the  original 
understanding  of  all  the  parties,  as  precludes  a  recovery  against 
Stowell  and  Walsh  ?    I  am  of  the  opinion  that  it  was. 

On  the  back  of  the  bond  there  purports  to  be  an  acknowledgment 
of  the  execution  of  the  bond  by  all  the  parties, — O'Neill,  Stowell, 
Walsh,  and  John  B.  Beynolds, — dated  June  25, 1874,  before  Sherman, 
deputy  collector.  If  this  acknowledgment  was  in  fact  taken,  it  must 
have  been  after  John  B.  Beynolds  signed  the  bond,  and  in  that  case 
Stowell  and  Walsh  would  be  clearly  precluded  from  objecting  to  the 
substitution  of  John  B.  Beynolds  for  Hugh  P.,  and  to  the  change  in 
the  body  of  the  bond,  because  it  would  then  be  a  conclusive  pre- 
sumption that  they  knew  or  ought  to  have  known  at  the;  time  of  the 
acknowledgment  of  such  sabstitution  and  change.  But  both  Stowell 
and  Walsh  testify  with  great  positiveness  that  they  never  acknowl- 
edged the  execution  of  the  bond.  Their  testimony  upon  that  point  is 
not  overcome  by  any  proof  to  the  contrary  on  the  part  of  the  govern- 
ment. Sherman  cannot  be  sworn  because  of  mental  incapacity.  The 
testimony  of  the  collector,  so  far  as  it  was  thought  competent  for  him 
to  speak  upon  the  subject,  is  not  adequate  to  meet  the  positive  affir- 
mations of  Stowell  and  Walsh. 

The  certificate  of  acknowledgment  is  not' conclusive,  but  only  prima 
facie  evidence  of  what  it  states.  It  may  be  shown  to  be  untrue.  Of 
course,  the  evidence  to  overcome  it  should  be  strong  and  convincing. 
"While  a  certificate  of  acknowledgment  to  a  conveyance  establishes 
a  prima  facie  case  that  the  signature  of  the  person  purporting  to  have 
executed  the  conveyance  is  genuine,  this  presumption  will  not  prevail 
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against  positive  evidence  to  the  contrary."  Borland  v.  Walrath,  33 
Iowa,  130.     See,  also,  Paxton  v.  Marshall,  18  Fed.  Ekp.  361. 

The  general  proposition  of  law  in  relation  to  the  liability  of  sureties 
laid  down  by  Mr.  Justice  Stob^,  in  Miller  v.  Steivart,  9  Wheat.  703, 
is  elementary.    He  says : 

"Nothing  can  be  clearer,  both  upon  principle  and  authority,  than  the  doc- 
trine that  the  liability  of  a  surety  is  not  to  be  extended  by  implication  beyond 
the  terms  of  his  contract.  To  the  extent,  and  in  the  manner,  and  under  the 
circumstances  pointed  out  in  his  obligation,  he  is  bound,  and  no  further.  It 
is  not  sufficient  that  he  may  sustain  no  injury  by  a  change  in  the  contract,  or 
that  it  may  even  be  for  bis  benefit.  He  has  a  right  to  stand  upon  the  very 
terms  of  his  contract,  and  if  he  does  not  asseut  to  any  variation  of  it,  and  a 
variation  is  made,  \t  is  fatal." 

There  is  a  class  of  cases,  many  of  which  have  been  cited  by  the 
learned  counsel  for  the  government,  in  which  it  is  held  that  a  bond, 
perfect  on  its  face,  apparently  duly  executed  by  all  whose  names  ap- 
pear thereto,  purporting  to  be  signed  and  delivered,  and  actaally  de- 
livered without  a  stipulation,  cannot  be  avoided  by  the  sureties  upon 
the  ground  that  they  signed  it  on  a  condition  that  it  should  not  bo 
delivered  unless  it  was  executed  by  other  persons  who  did  not  execute 
it,  where  it  appears  that  the  obligee  had  no  notice  of  such  condition,, 
and  there  was  nothing  to  put  him  apon  inquiry  as  to  the  manner  of 
its  execution,  and  that  he  had  been  induced  upon  the  faith  of  such 
bond  to  act  to  his  own  prejudice.  Dair  v.  U.  S.  16  Wall.  1;  Tidball 
V.  HaUey,  48  Cal.  610;  State  v.  Peck,  63  Me.  284;  Cutler  v.  Roberts^ 
7  Neb.  4;  Nash  v.  Fugate,  24  Grat.  202;  MiMett  v.  Parker,  2  Mete. 
(Ky.)  608 ;  State  ex  rel.  v.  Pepper,  81  Ind.  76.  Then  there  are  other 
cases  in  which  it  has  been  decided  that  if  a  bond  be  written  as  if  to  be 
executed  by  two  or  three  or  more  sureties,  and  it  is  in  fact  executed 
by  only  one,  and  is  then  delivered  to  the  obligee,  it  is  valid  and  effect- 
ual against  that  one.  Cutter  v.  Whittemore,  10  Mass.  442.  In  Rug- 
sell  y,.  Freer,  56  N.  Y.  67,  M.,  plaintiff's  intestate,  held  the  office  of  col- 
lector of  internal  revenue.  Proposing  to  appoint  0.  as  bis  deputy,  he 
required  security  that  C.  would  pay  over  all  moneys  collected,  etc. 
For  this  purpose  a  bond  was  prepared,  which  was  executed  by  H.  and 
F.,  and  delivered  to  C.  When  they  signed  it  the  name  of  J.  appeared 
as  obligor  in  the  bond,  and  they  were  told  by  G.  before  signing  that  J» 
would  sign  it  also,  and  they  signed  with  this  expectation.  The  name 
of  J.  was  subsequently  stricken  out  of  the  bond  without  their  knowl- 
edge or  consent,  and  it  was  delivered  to  M.,  who  had  no  knowledge  of 
the  facts,  and  who  thereupon  appointed  G.  deputy.  In  an  action  oa 
the  bond,  held  that  H.  and  F.,  having  placed  it  in  the  power  of  G.  to- 
deliver  the  bond  as  a  valid  and  complete  instrument,  it  having  been 
so  delivered,  and  M.,  having  incurred  responsibility  relying  thereon,  it 
was  valid  and  binding. 

As  will  be  seen,  none  of  the  cases  cited  meet  the  facts  of  the  case 
at  bar.  Here  the  conclusion  must  be,  from  the  manner  in  which  the 
transaction  took  place,  that  it  was  the  understanding  of  all  parties,. 
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^  coUeetor  included,  when  Stowell  and  Walsh  signed  the  bond,  that 
Hngh  P.  Beynolds  should  sign  it  as  a  co-surety.  As  before  observed, 
the  bond  was  so  prepared  in  the  collector's  office,  and  such  was  the 
expectation  when  Stowell  and  Walsh  signed  it,  and  left  it  with  the 
collector.  The  collector  had  notice  of  the  understanding  of  the  par- 
ties. It  was  not  the  case  of  a  delivery  of  the  bond  with  a  private 
agreement  between  the  obligor  and  the  sureties  that  others  should 
sign  it, — an  agreement  unknown  to  the  obligee.  It  was  not  the  case 
of  a  bond  in  the  hands  of  an  obligor  with  other  names  written  therein, 
and  then  delivered  by  him  absolutely  to  the  obligee,  signed  by  some 
and  not  by  others.  It  is  not  like  the  case  in  56  N.  Y.  Here  the 
bond  was  confessedly  yet  incomplete  after  Stowell  and  Walsh  signed 
it,  and  while  it  was  in  the  hands  of  the  collector;  and  through  the  act- 
ive instrumentality  of  that  officer  or  his  deputy,  and  by  agreement 
between  him  and  the  obligor,  without  the  knowledge  or  consent  of 
Stowell  and  Walsh,  the  erasure  was  made  in  the  bond,  and  a  new 
surety  substituted  for  the  one  whose  name  was  originally  written 
therein,  and  whom  all  parties  originally  expected  and  understood 
would  sign  it  as  a  co-surety.  Upon  this  state  of  facts  I  feel  obliged  to 
conclude  that  the  bond  is  not  an  obligation  binding  upon  Stowell  and 
Walsh. 

In  Smith  v.  U.  S.  2  Wall.  219,  Mr.  Justice  Gliffobd  states  the  rule 
to  be  that  any  variation  in  the  agreement  to  which  the  surety  has 
subscribed,  which  is  made  without  the  surety's  knowledge  or  con- 
sent, and  which  may  j.rejudice  him,  or  which  may  amount  to  a  sub- 
stitution of  a  new  agreement  for  the  one  he  has  subscribed,  will  dis- 
charge the  surety,  upod  the  principle  of  the  maxim  non  hae  infcedera 
veni.  And  of  this  case  it  may  be  observed  that  in.  its  facts  and  upon 
the  law  it  is  highly  instructive  as  bearing  upon  the  kindred  question 
involved  in  the  case  at  bar. 

Several  points  are  made  impugning  the  validity  of  the  assess- 
ment described  in  the  complaint,  and  o£Fered  in  evidence.  The  as- 
sessment list  was  for  the  month  of  November,  1875,  and  bears  date 
December  18th  of  tha^  year.  It  is  contended  that  in  making  the  as- 
sessment the  commissioner  exceeded  his  authority  in  this :  that  by 
section  3182  of  the  Revised  Statutes  he  was  limited  in  making  an 
assessment  against  the  defendant  O'Neill  to  a  period  15  months  an- 
terior to  the  date  of  assessment;  that  therefore  he  could  not  go  back 
of  September  18,  1874;  whereas,  he  did  in  fact  extend  the  assess- 
ment back  to  May  1,  1874.  I  do  not  understand  section  3182  as 
thus  limiting  the  time  for  making  the  assessment  here  in  ques- 
tion. By  that  section  the  commissioner  is  first  given  general  power 
to  make  the  inquiries,  determinations,  and  assessments  of  all  taxes 
and  penalties  imposed  by  title  35  of  the  statutes  relating  to  in- 
lemal  revenues,  and  he  is  required  to  "certify  a  list  of  such  assess- 
ments when  made  to  the  proper  collectors,  respectively,  who  shall 
proceed  to  collect  and  account  for  the  taxes  and  penalties  so  cer- 
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tified."  Then  the  seolion  provides  that  whenever  it  is  ascertained 
that  any  list  which  has  been  or  shall  be  delivered  to  any  collector — 
that  is,  any  list  of  assessments  already  made  and  certified  by  the 
commissioner  to  a  collector,  and  such  as  is  just  before- spoken  of — is 
imperfect  or  incomplete  in  consequence  of  the  omission,  etc.,  the  com- 
missioner may,  at  any  time  within  15  months  from  the  time  of  th^ 
delivery  of  the  list  to  the  collector  as  aforesaid, — that  is,  within  15 
months  after  the  delivery  of  the  list  by  the  commissioner  to  the  col- 
lector,— enter  on  any  monthly  or  special  list  the  name  of  such  person 
omitted,  etc.,  and  he  shall  certify  and  return  such  list  to  the  collector 
as  required  by  law.  It  is  observable  that  this  statute  does  not  forbid 
a  reassessment  for  a  period  15  months  back  of  the  time  when  such 
reassessment  is  made,  but  when  an  assessment  has  been  made  on 
discovery  of  an  omission,  etc.,  the  commissioner  may,  within  15 
months  after  such  assessment,  enter  on  any  monthly  or  special  list 
the  name  of  the  person  previously  omitted.  This  is  what  I  under- 
stand the  statute  to  mean,  and  the  court  cannot  say,  upon  the  facts 
before  it,  that  the  special  taxes  against  O'Neill  here  in  question,  and 
appearing  on  the  monthly  list  of  November,  1875,  or  any  part  of  them, 
were  assessed  at  a  time  more  than  15  months  subsequent  to  any 
previous  list  or  assessment  that  may  have  been  imperfect  or  incom- 
plete from  any  cause  mentioned  in  the  statute. .  But  it  is  immaterial, 
for  the  purposes  of  this  case,  whether  I  am  correct  in  my  interpreta- 
tion of  this  provision  of  the  statute  or  not;  for  the  assessments  in 
question  were  undoubtedly  made  under  the  provisions  of  section  3253, 
Bev.  St.,  which  declares  that  "the  tax  upon  any  distilled  spirits  re- 
moved from  the  place  where  they  were  distilled,  and  not  deposited  in 
bonded  warehouse  as  required  by  law,  shall,  at  any  time  when  knowl- 
edge of  such  fact  is  obtained  by  the  commissioner  of  internal  revenue, 
be  assessed  by  him  upon  the  distiller  of  the  same,"  etc. 

The  validity  of  the  assessment  is  further  questioned  on  the  ground 
that  an  erroneous  rate  was  adopted  by  the  commissioner  in  imposing 
the  tax  of  $20,605.28  on  29,440.40  gallons  of  distilled  spirits  from 
December  1,  1874,  to  and  including  March  3,  1875.  The  tax  im- 
posed was  at  the  rate  of  70  cents  per  gallon.  On  the  third  day  of 
March,  1875,  an  act  was  approved  and  became  the  law,  changing 
the  rate  of  tax  on  distilled  spirits  to  90  cents  per  gallon.  18  St. 
at  Large,  618,  pt.  3,  c.  127.  The  argument  is  that  this  act  took  ef- 
fect at  midnight  of  March  2d,  and  therefore  that  a  tax  imposed  on 
spirits  distilled  March  3d  at  the  rate  of  70  cents  per  gallon  was  illegal, 
and  that  this  illegality  as  to  spirits  made  on  that  day  vitiates  the 
entire  assessment.  The  point  thus  made  is  not  without  force.  The 
question  respecting  the  punctum  temporis  when  a  statute  takes  effect 
,  is  often  one  of  difficulty ;  but  it  would  seem  that  the  act  of  March 
8,  1875,  changing  the  rate  of  the  tax  from  70  cents  to  90  cents  per 
gallon,  took  effect  and  was  in  force  from  the  first  moment  of  that  day. 
Arnold  v.  U.  S.  9  Cranch,  104;  In  re  Wdman,  20  Vt.  658;  /»  re 
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Howes,  21  Yt.  619.  So  that,  as  to  spirits  prodnced  on  the  third  day. 
of  March,  the  assessment  shonld  have  been  at  the  rate  of  90  cents,, 
instead  of  70  cents,  per  gallon.  Nevertheless,  I  am  not  prepared  to 
hold  that  this  vitiated  the  entire  assessment  which  extended  back  to 
December  1,  1874.  The  defendant  O'Neill  was  not  prejudiced  by 
the  fact  that  for  one  day  he  was  not  assessed  at  as  high  a  rate  as  the 
law  in  force  on  that  day  aathorized.  I  do  not,  therefore,  see  how  he 
can  complain  of  the  alleged  irregularity.  If  liable  at  all,  he  was  lia- 
ble to  pay  90  cents  per  gallon  on  accoatit  of  spirits  produced  March 
3d,  and  he  was  required  by  the  assessment  to  pay  only  70  cents  for 
that  day's  production.  At  most,  there  was  an  omission  on  the  part 
of  the  commissioner  to  comply  with  the  full  requirement  of  the  law, 
80  far  as  his  act  embraced  the  single  day  in  question,  but  his  action 
in  that  respect  was  not  wholly  tdtra  vires.  I  cannot,  therefore,  hold 
that  the  assessment  was  invalidated  by  the  act  of  the  commissioner 
complained  of. 

The  validity  of  the  assessment  is  further  attacked  on  the  ground 
that  a  tax  of  $10,740.80  was  imposed  on  spirits  distilled  between 
May  1  and  December  81,  1874,  and  that  another  tax  of  $20,608.28 
was  imposed  on  spirits  produced  between  December  1,  1874,  and 
March  S,  1875,  thus,  as  it  is  claimed,  making  a  double  tax  on  the 
same  spirits  for  the  month  of  December,  1874.  But  this  objection 
is  untenable,  because  the  court  cannot  say  that  the  two  assessments 
for  the  month  of  December  covered  the  same  spirits.  Presumably 
they  did  not,  and  if  it  is  a  case  of  double  assessment,  it  is  for  the  de- 
fendant affirmatively  to  show  it.  The  conrt  can  by  no  means  pre- 
sume, in  the  absence  of  proof,  that  th&two  assessments  for  the  month 
of  December  covered  the  same  spirits.  It  was  said  on  the  argument 
that  it  was  impossible  to  separate  from  the  property  assessed  the  sec- 
ond time  that  which  had  been  already  assessed  once,  and  which  was 
therefore  exempt  from  taxation.  But  this  assumes,  in  the  absence  of 
proof,  that  the  same  spirits  were  assessed  twice,  and  this  assumption 
is  not,  in  the  opinion  of  the  conrt  maintainable. 

Concerning  that  part  of  the  assessment  which  embraces  spirits  al- 
leged to  have  been  prodnced  between  March  4,  1875,  and  June  30th 
of  that  year,  and  amounting  to  $27,786.02,  the  court  does  not  see 
bow  it  can  be  included  here  as  part  of  the  basis  of  liability  upon  the 
bond  in  suit.  The  bond  expired  May  1,  1875.  Of  course,  it  only 
covered  transactions  occurring  between  May  1,  1874,  and  May  1, 
1875.  The  assessment  just  spoken  of,  as  will  be  seen,  covers  a  pe- 
riod extending  beyond  the  life  of  the  bond,  namely,  May  and  June, 
1875.  That  assessment,  covering  the  period  from  March  4  to  June 
30,  1875,  is  not  under  the  proofs  before  the  court,  separable.  That 
is,  it  is  impossible,  upon  any  facts  shown  here,  to  correctly  and  justly 
determine  what,  if  any,  proportion  of  the  spirits  produced  during  that 
period  was  so  produced  and  removed  during  the  life  of  the  bond. 
Perhaps  some  proportion  could  be  mathematically  ascertained  on  the 
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.basis  of  the  whole  amount  alleged  to  have  been  produced  an 
namber  of  months  and  days  embraced  in  the  period  covered  I 
assessment.  But  that  would  be  a  calculation  in  its  nature  arbi 
and  might  be  wholly  incorrect,  and  therefore  very  unjust.  Lda 
on  the  bond  in  suit  cannot,  therefore,  be  based  upon  that  assess 

In  the  assessment  list  in  evidence,  which  embraces  the  itei 
special  tax  before  enumerated,  the  non-payment  of  which  is  allej 
oonstitute  a  breach  of  the  bond  in  suit,  is  included  another  speci 
on  1,752^  gallons  of  spirits,  entered  as  produced  in  March  and  . 
1874,  which  tax  amottnts  to  $1,226.75.  This  tax  or  assessnu 
not  set  oni  in  the  complaint  as  any  part  of  the  plaintiff's  de 
against  O'Neill,  and  so  it  is  insisted  that  there  is  a  substantia 
fatal  variance  between  the  allegations  of  the  pleadings  an< 
proofs.  It  is  argued  that  this  is  an  action  of  debt  on  the  ai 
ment;  that  the  defendant's  answer  is  in  effect  a  plea  of  n« 
record;  that  the  assessment,  embracing  all  the  items  of  specif 
named  therein,  must  be  treated  as  an  entirety,  and  as  a  single  i 
of  action ;  that  the  items  of  this  cause  of  action  cannot  be  di' 
up,  and  separate  suits  maintained  on  each ;  and  that  since  th 
sessment  as  an  entirety,  and  as  proven,  does  not  conform  in  an 
to  the  aggregate  of  the  items  of  tax  contained  in  the  assessmen 
scribed  in  the  complaint,  there  is  a  variance  fatal  to  the  mainten 
of  the  action.  The  answer  to  this  is,  that  the  suit  is  not,  sti 
speaking,  upon  the  assessment.  It  is  upon  the  bond.  It  is  all 
that  ^e  conditions  of  the  bond  have  been  broken,  in  this,  that 
defendant  O'Neill  has  not  paid  certain  taxes  assessed  against 
and  these  taxes  are  shown  in  the  assessment  offered  in  evidence, 
fact,  the  assessment  only  constitutes  the  evidence  in  part,  of  th 
leged  breach ;  and  it  is  the  breach  of  the  condition  of  the  bond 
constitutes  the  cause  of  action.  The  failure  to  pay  either  of 
items  of  tax  contained  in  the  assessment,  if  the  tax  was  legally 
justly  imposed,  would  be  a  breach  of  the  bond,  and  that  wouh 
the  basis  of  liability.  Suppose  the  defendant  O'Neill  had  paid 
or  more  of  the  items  of  tax  embraced  in  the  assessment,  but 
neglected  to  pay  the  other  items,  would  not  an  action  lie  on  the  bon 
account  of  such  default  ?  Clearly  it  would,  and  so  it  cannot  be 
essary  in  order  to  maintain  the  action  to  allege  and  to  show 
there  has  been  a  default  upon  the  entire  assessment,  but  default 
arise  upon  either  of  the  items  of  tax,  and  thereupon  an  action 
such  default,  based  upon  the  conditions  of  the  bond,  may  be  m 
tained. 

It  is  in  proof  that  on  a  special  assessment  list  of  the  date  of 
vember  30,  1875,  there  had  been  previously  assessed  against  the 
fendant  O'Neill  a  tax  on  5,117  gallons  of  spirits,  claimed  to  1 
been  distilled  between  July  1,  1874,  and  March  1,  1875;  that 
Bumptively  this  assessment  covered  all  the  spirits  manufactured 
removed  by  the  defendant  during  that  period,  and  that  therefore 
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assessment  in  evidence,  which  is  made  the  foandation  of  liability  on 
the  bond  in  snit,  7ia.s  nnauthorized.  In  maintaining  this  contention, 
everything  depends  upon  the  fact  whether  or  not  the  different  assess- 
ments cover  the  sacue  spirits.  It  is  not  shown  that  they  do.  It  can- 
not be  presumed  that  they  do.  The  exercise  of  authority  in  making 
the  earlier  assessment  did  not  exhaust  the  power  of  the  commissioner 
to  make  another  assessment,  embracing  the  whole  or  a  part  of  the 
same  period,  if  the  two  assessments  did  not  cover  the  same  spirits ; 
nor  does  the  first  assessment  raise  such  a  presumption  that  it  covered 
all  the  spirits  manufactured  and  removed  during  the  period  named 
therein,  as  to  invalidate  the  second  and  later  assessment.  It  is,  after 
all,  a  question  of  fact  whether  the  two  assessments  cover  the  same 
spirits,  and,  as  just  remarked,  it  is  not  proven  that  they  do. 


On  further  review  of  the  merits  of  the  case,  the  court  held  that 
the  proofs  on  the  part  of  the  defendant  O'Neill,  attacking  the  assess- 
ment, were  not  sufficient  to  overcome  the  force  and  effect  of  the  as- 
sessment and  the  proofs  adduced  in  its  support  on  the  part  of  the , 
government,  and  ordered  judgment  against  the  defendant  O'Neill, 
and  the  surety,  John  B.  Beynolds,  for  the  sum  of  $26,000,  the 
amount  of  the  penalty  of  the  bond. 


Stevenson  v.  Woodhdll  Bros. 

{Oireuit  Court,  W.  D.  Textu.    1884.) 

Fbohmsobt  None — Traksper  to  One  Pabtkbb — Payment  to  Anothbb. 

Wlien  a  note  payable  to  a  partnership  firm  is  indorsed  by  the  firm  in  blank 
and  traoaf erred  to  one  of  the  partners  before  maturity,  the  maker,  if  he  has  no- 
tice of  the  transfer,  is  not  discharged  of  his  liability  to  the  transferee  by  pay- 
ment of  the  amount  of  the  note  to  another  member  of  the  Arm. 

TcBNGS,  J.  This  suit  is  upon  a  promissory  note  made  and  exe- 
cuted by  the  defendants  June  24,  1878,  payable  to  Priest  &  Sever- 
ance, or  order,  for  the  sum  of  $1,000,  and  due  the  fifteenth  of  Novem- 
ber, 1878.  This  note  was  indorsed  upon  the  back  in  blank  by  Priest 
&  Severance.  The  legal  effect  of  this  blank  indorsement  is  and  was 
to  make  the  note  payable  to  the  legal  holder  of  the  same ;  it  trans- 
ferred the  interest  of  the  firm  of  Priest  &  Severance  to  the  legal 
holder.  The  note  is  not  shown  to  have  had  any  vice  in  it  at  the  date 
of  its  execution ;  on  the  contrary,  the  evidence  shows  the  same  to 
have  been  given  for  a  valuable  consideration.  Therefore,  no  defense 
could  beset  up  against  this  note,  either  as  against  the  original  payees 
or  any  subsequent  holder,  except  the  one  made  here,  viz.,  payment 
in  whole  or  in  part.  It  is  not  pretended  that  the  indorsement  was 
not  made  by  one  of  the  firm  of  Priest  &  Severance,  nor  is  there  any 
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evidence  showing  when  the  blank  indorsement  was  made,  as  matter  of 
fact.  In  the  absence  of  any  proof,  the  law  presumes  the  indorse- 
ment to  have  been  made  before  maturity.  If  partners  see  fit  to  trans- 
fer their  partnership  property  to  an  individual  member  of  the  firm, 
tbey  have  an  undoubted  ri^bt  so  to  do,  and  certainly,  as  between  them- 
selves, they  are  bound  by  that  act.  The  legal  effect  of  this  indorse- 
ment was  to  change  the  ownership  of  the  same  from  Priest  &  Sev- 
erance to  the  legal  holder  of  the  note,  wherever  that  might  be,  and 
if  it  be  true  that  Priest  was  the  holder,  and  that  the  same  was  placed 
in  his  possession,  the  legal  presumption  would  be  that  the  firm  had 
transferred  their  interest  in  the  note  to  the  individual  member,  who 
thus  became  the  bearer  or  holder  of  the  note.  The  law  will  not  pre- 
sume that  an  act  that  may  lawfully  be  done  was  unlawful  in  the 
absence  of  proof.  There  is  no  evidence  here  that  repels  the  legal 
presumption  arising  from  the  facts  established  that  this  note  was 
transferred  by  the  firm  to  Mr.  Priest,  when  it  is  shown  that  Priest 
was  the  holder  of  the  instrument.  Severance  is  not  produced  as  a 
witness,  nor  is  there  any  evidence  which  shows  that  this  legal  pre- 
sumption is  not  in  accordance  with  the  real  facts  of  the  case;  in  fact, 
the  evidence  shows  that  all  the  money  that  was  paid,  was  paid  to 
Priest,  and  no  objection  was  made  at  the  time,  so  far  as  the  evidence 
shows.  As  I  have  stated,  the  partners  may,  if  in  the  course  of  their 
business,  transfer  partnership  property  to  an  individual  member  of  the 
firm,  and  none  but  the  creditors  of  the  firm  have  a  right  to  complain 
of  such  act.  The  effect  of  such  transfer  is  to  divest  all  the  other 
members  of  the  firm  of  any  property  in  the  thing  so  conveyed,  so  far 
as  the  partners  are  concerned,  and  the  title  thereto  actually  passes 
to  the  individual  member. 

The  question  next  arises,  how  does  such  a  transfer  of  a  promissory 
note,  as  in  this  case,  affect  the  debtor  ?  If  the  fact  of  such  transfer 
were  unknown  to  the  debtor,  and  he  paid  to  one  of  the  members  of 
the  firm,  who  had  transferred  his  interest  to  his  copartner,  such  pay- 
ment would  unquestionably  be  a  good  payment.  But  suppose  the 
debtor  knew  at  the  time  he  paid  to  the  member  who  had  sold  that 
he  had  parted  with  all  his  interest  in  the  note,  and  consequently 
knew  that  he  had  no  more  right  to  the  money  than  a  stranger,  can  it 
be  insisted  for  a  moment  that  such  a  transaction  would  deprive  the 
true  owner  of  his  right  to  recover  against  the  maker,  such  a  rule 
would  open  the  door  to  the  grossest  fraud.  The  legel  presumption 
then  must  be  (and  there  is  no  proof  to  rebut  it)  that  the  firm  had 
sold  this  note  to  Priest.  As  Priest  is  shown  to  have  had  possession, 
use,  and  control  of  the  same,  it  follows,  admitting  all  that  is  claimed 
by  the  defendant  to  be  true,  from  all  that  appears,  if  the  payment 
was  made  to  Severance,  and  at  the  time  of  the  payment  Woodhull 
Bros,  had  notice  that  the  note  was  transferred  either  to  Priest  or  any 
body  else,  the  Woodhulls  paid  with  their  eyes  open,  because  they  had 
notice  that  the  note  had  been  transferred.    The  Woodhull?,  as  the 
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evidence  shows,  were  cautious  enough  to  take  a  bond  of  indemnity, 
protecting  them  against  any  recovery  upon  the  note.    The  note  was 
here  in  the  bank,  and  Severance  could  not  get  control  of  the  same. 
The  bond  taken  by  the  defendants  is  not  produced  in  evidence,  and 
the  presumption  arises  that  if  produced  it  would  militate  against 
them ;   but  the  fact  that  they  took  the  bond  shows  that  they  were 
put  upon  their  guard.     Further  than  this,  the  defendant  pleads  that 
the  payment  was  made  by  the  delivery  of  sheep,  and  produces  a  re- 
ceipt hrom  0.  Severance,  dated  October  30,  1878,  which  recites  that 
defendants  had  paid  that  day  to  0.  Severence  the'  note  in  suit,  and 
further  shows  that  defendants  received  from  Severance  a  bond  of  in- 
demnity, to  protect  them  in  case  the  payment  should  turn  out  in- 
valid at  this  time.     October  30th  there  was  a  suit  pending  in  the 
state  conrt,  and  the  defendants  were  garnishees;  the  writ  of  garnish- 
ment was  served  upon  them  the  twenty-fourth  of  October,  1878,  six 
days  before  they  answered  the  same.     On  the  first  day  of  November, 
1878,  the  next  day  after  the  date  of  the  receipt,  these  defendants,  or 
one  of  them,  made  answer  that  they  had  not  paid  this  note,  or  any 
pait  thereof,  and,  further,  that  Priest  had  notified  him  by  letter  of 
the  transfer  of  the  note.     It  is  a  little  strange,  if  they  had  paid  this 
note  after  the  garnishment  was  served,  and  but  the  day  before  the 
answer  in  garnishment  was  made,  that  he  should  have  forgotten  bo 
important  a  transaction ;  such  a  presumption  cannot  be  indulged  in. 
He  is  not  here  to  make  any  explanation,  and  I  oonlucde  that  he  pre- 
ferred to  let  the  case  rest  as  it  is,  rather  than  state  here  that  he  had 
in  fact  made  the  payment  to  Severance,  allowing  that  Severance  had 
a  right  to  collect  the  note.     If  he  thought  Severance  had  a  right  to 
collect  the  note,  he  knew  also  that  he  had  the  right  to  control  the 
note,  and  defendants  had  the  right  to  have  the  same  surrendered  up 
to  theiA.     The  note  was  not  lost;  on  the  contrary,  it  was  in  the  bank 
here,  and  defendants  knew  it,  and  Severance  could  not  control  it. 
Defendants  therefore  acted  at  their  peril,  and  it  is  a  matter  of  no 
consequence  whether  J.  E.  Severance  or  0.  Severance  was  the  real 
partner  with  Priest.     They  had,  however,  notice  in  the  most  impres- 
sive form  that  J.  E.  Severance  was  the  real  partner,  as  they  had  been 
made  parties  to  a  suit  wherein  J.  E.  Severance  sued  Priest,  claiming 
that  he,  J.  E.  Severance,  was  the  partner  of  Priest,  to  whom  the  note 
was  given.     And  the  very  note  in  question  was  a  part  of  the  matter 
in  htigation,  and  if  they  then  had  any  doubt  about  who  it  was  that 
comprised  the  firm  of  Priest  &  Severance,  to  whom  they  had  exe- 
cuted this  very  note,  it  does  not  appear  here,  and  yet  it  seems  that 
upon  floating  rumor  and  general  understanding  that  0.  Severance 
was  the  real  partner,  they  took  the  hazard,  as  they  say,  of  paying 
this  very  note  to  0.  Severance. 

The  judgment  is  for  the  plaintiff,  for  the  note  and  interest,  cost  of 
protest,  and  cost  of  suit,  and  defendants  must  look  to  their  bond  of 
indemnity  for  redress,  if  any  they  have. 
v.l9,no.8— 37 
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Balfour  and  others  v.  SuLiiivAN,  Collector,  etc. 

{CireaU  C'wH,  D.  California.    March  10, 1884.) 

Customs  Uctieb— Grain  Bags— Ke-sntry  Fbeb  or  Durr— Powers  of  Seork- 

TAKT. 

The  customs  and  revenue  'laws  provide  that  "grain  bags,  the  manufacture 
of  the  United  States,  when  exported  fllled  with  American  products,  may  be  re- 
turned to  the  United  States  free  of  duty,  under  such  rules  and  regulations  as 
shall  he  prescribed  bythe  secretary  of  the  treasury."  Grain  bags  manufactured 
in  this  country  from  imported  materials  were  exported  fall  of  California  wheat. 
The  exporter  demanded  and  received  according  to  law,  out  of  the  public  treas- 
ury, the  drawljack  due  him  on  account  ol'  the  duty  formerly  collected  upon  the 
materials  of  which  the  bags  were  made.  Upon  the  return  of  the  grain  bags, 
htUL,  that  they  were  entltleid  to  pass  free  of  duty.  The  power  of  the  secretary 
to  prescribe  rules  and  regulations  does  not  authorize  him  to  impose  a  duty,  not 
provided  for  by  congress,  in  repayment  of  the  drawback. 

At  Law. 

Page  dt  Eelis  and  Milton  Andros,  for  plaintiffs. 

S.  O.  Hilborn,  U.  S.  Atty.,  and  Ward  McAllister,  Asst.  U.  S.  Atty., 
for  defendant. 

Sawxeb,  J.  This  is  a  suit  to  recover  of  defendant  the  sum  of  $180, 
collected  as  duties  on  11,850  grain  bags,  which  collection  of  duties  is 
claimed  to  be  unlawful.  The  grain  bags  had  been  manufactured  by 
Detriek  &  Co.,  manufacturers  of  bags,  at  San  Francisco,  out  of  ma- 
terial of  foreign  production,  upon  which  the  importers  had  paid  the 
proper  duties.  The  bags  were  stamped,  "Detrick — Drawback  Bight 
Reserved,"  and  sold  to  grain  producers  of  the  state  of  California. 
These  bags  having  been  purchased  by  the  grain  growers,  and  filled 
with  wheat  produced  in  California,  were,  with  their  contents,  after- 
wards sold  to  plaintiffs.,  in  the  ordinary  course  of  business  in  the  grain 
market,  who  shipped  the  wheat  in  the  bags,  as  so  purchased  of  the 
producers,  to  Liverpool,  England,  where  the  wheat  was  sold,  and 
emptied  from  the  bags,  and  the  bags  were  afterwards  brought  back 
to  San  Francisco,  whence  they  had  been  shipped  by  plaintiffs,  the 
ownership  of  the  bags  remaining  in  the  plaintiffs  from  the  time 
of  their  purchase,  filled  with  California  wheat,  till' their  return  to  San 
Francisco  empty.  Upon  their  leaving  San  Francisco,  filled  with 
wheat,  Detrick  &  Co.  claimed  the  drawback  of  duties  paid  on  the  ma- 
terial used  in  the  manufacture  of  the  bags,  and  the  drawback  was  paid 
to  them  in  assumed  pursuance  of  the  provisions  of  section  3019  of 
the  Revised  Statutes  of  the  United  States,  and  the  regulations  of  the 
secretary  of  the  treasury  for  carrying  those  provisions  into  effect.  On 
the  return  of  the  bags  the  plaintiffs  claimed,  upon  various  grounds, 
that  they  were  entitled  to  bring  the  bags  to  San  Francisco  and  receive 
them  free  of  duty.  The  collector  took  the  ground  that  the  drawback 
having  been  paid  on  exportation,  in  pursuance  of  section  3019,  and 
the  regulations  of  the  secretary  of  the  treasury,  duties  must  be  paid ; 
and  plaintiffs  were  compelled  to  pay  the  duties  claimed  in  order 
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to  obtain  the  bags.  The  action  of  the  collector,  in  collecting  the 
duties,  was  affirmed  by  the  secretary  of  the  treasury,  and  this  action 
is  broaght  to  recover  the  daties  so  collected. 

Section  9  of  the  act  of  congress  of  February  8,  1875,  "To  amend 
existing  castoms  and  internal  revenue  laws,  and  for  other  purposes," 
(Supp.  Bev.  St.  130,)  provides  that  "grairi  bugs,  the  manufacture  of  the 
United  States,  when  exported,  fitted  with  American  prodtictg,  may  be 
returned  to  the  United  States  j^ee  of  duty,  under  such  rules  and  regu- 
lations as  shall  be  prescribed  by  the  secretary  of  the  treasury." 
There  is  no  exception  to  these  provisions.  The  bags,  whatever  may 
be  said  of  the  material,  were  "the  manufacture  of  the  United  States," 
and  they  were  exported  ^/^d  icith  American  products,  and  being  such 
were  entitled  under  this  act  to  "be  returned  to  the  United  States /ree 
of  duty."  It  does  not  appear  to  me  that  this  explicit  language  is 
open  to  construction.  The  only  exception  is  that  they  shall  be  re- 
turned "under  snch  rules  and  regulations  as  shall  be  prescribed  by 
the  secretary  of  the  treasury."  The  authority  of  the  secretary  only 
extends  to  the  modut  operaridi — the-  course  to  be  pursued  in  identify- 
ing and  returning  the  "grain  bags;"  and  that  power  does  not  ex- 
tend to  an  imposition  of  a  duty  in  the  face  of  the  provision  of  the 
statute  that  they  "may  be  returned  •  *  *  free  of  duty."  The 
statute  in  no  sense  authorizes  the  imposition  of  a  duty,  as  a  part  of 
the  rules  and  regulations  to  be  prescribed  by  him.  The  omission  to 
provide  for  a  repayment  of  the  drawback  in  such  cases  may  be  an 
oversight  on  the  part  of  congress.  But  whether  so  or  not,  to  require 
by  regulation  the  collection  of  the  regular  duties  upon  bags  manu- 
factured in  the  United  States,  because  the  bags,  when  exported,  paid 
a  "drawback"  for  duties  on  the  material  pf  which  they  were  manu- 
factured, is  to  ingraft  an  exception  on  the  provisions  of  the  act,  au- 
thorizing the  bags  which  were  "exported  filled  with  American  pro- 
ducts," "to  be  returned  *  •  *  free  of  duty,"  which  congress 
either  did  not  see  fit  or  omitted  to  adopt.  The  secretary  of  the 
treasury  was  not  authorized  to  make  any  such  exception.  Morrill  v. 
Jones,  106  U.  S.  466;  S.  C.  1  Sup.  Ct.  Rep.  423;  Merntt  v.  Welsh, 
104  U.  S.  702;  Balfour  v.  Sullivan,  8  Sawy.  648;  S.  C.  17  Fed.  Rkp. 
231. 

Under  the  provision  of  the  act  cited  the  bags  in  question  were  en- 
titled to  re-enter  the  United  States  "free  of  duty,"  and  the  duties  on 
that  ground  were  illegally  demanded  and  collected.  None  of  the 
other  provisions  of  the  statute  6ited  affect  this  ground  relied  on  for 
8  recovery,  and  they  therefore  need  not  be  discussed. 

There  must  be  a  judgment  for  plaintiffs  for  the  amount  of  duties 
unlawfully  collected,  and  it  is  so  ordered. 
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Kennedy  v.  City  op  Sacbamento. 
{OireuU  Court,  D.  OaUfo^rnia.    February  18, 1884.) 

1.  MtwicrPAii  Bonds— Sacramento  City— No  Action  MAiNTAmABi,B._ 

The  legislature  of  California  in  1858  enacted  that  thereafter  no  action  t 
be  brought  against  the  city  of  Sacramento  by  its  creditors;  that  the  citjri 
issue  its  bonds  for  the  purpose  of  funding  its  debt,  and  should  levy  an  a 
tax  of  1  per  cent.,  of  which  a  specified  portion  should  be  set  aside  for  th 
ment  of  the  bonds.  Those  who  held  claims  against  the  citv  surrendered 
evidences  of  indebtedness,  and  took  the  bondb  instead.  lield,  that  no 
would  lie  upon  the  bonds,  but  that  the  rem  dy  of  the  bondholders  was  by 
damuit  against  the  proper  officers  to  compel  tliem  to  carry  out  the  terras  i 
statute.  The  creditors,  by  accepting  the  bonds,  contracted  that  the  city  s 
not  be  liable  to  be  sued. 

2.  Statute  Permitting  Performance  op  a  Duty  Construed  as  Manoa 

In  1863  the  legislature  revised  the  act  of  1858,  re-enacted  its  provisions 
regard  to  the  payment  of  the  bonds,  except  that  the  terms  of  the  re-en 
clause,  sanctiouing  a  tax  of  1  per  cent.,  was  permissive  instead  of  mandi 
But,  held,  that  the  provision  was  still  compulsory,  since  words  in  a  8tatut< 
mitting  officer.^  to  discharge  a  public  duly  are  to  be  construed  as  mandi 
If  the  act  were  susceptible  of  any  ot4)er  construction  it  would  impair  the 
gation  of  contracts. 

3.  Waiver  of  CoNSTiTOTiOKAii  Right. 

The  constitution  of  the  state  provided  that  all  corporations  should  be  su 
to  he  sued  like  natural  persons.  Iltkl,  that  (even  supposing  the  clause  t 
ply  to  municipal  corporations)  the  bondholders  had  by  their  contract  div 
themselves  of  their  constitutional  right. 

At  Law. 

J.  W,  Winans,  for  plaintiff. 

J.  H.  McKune,  A.  P.  Catlin,  an^  W.  A.  Anderson,  for  defendan 

Sawyer,  J.,  [orally.)  This  is  an  action  brought  to  recover  $9 
due  on  coupons  of  the  Sacramento  city  bonds.  It  is  an  ordinarj 
tion  upon  the  instruftients,  not  amandamus  against  the  officers o; 
city,  but  an  action  against  the  city  of  Sacramento  to  recover  on  t 
coupons  as  upon  a  contract.  Under  the  charter  of  Sacrament 
1851,  a  large  amount  of  indebtedness  had  accrued,  for  which  b< 
were  issued.  In  1858  the  city  and  county  of  Sacramento  were 
Bolidated  into  a  municipal  corporation,  like  the  city  and  count 
San  Francisco ;  the  boundaries  of  the  city  and  county  being  co-es 
sive  with  the  former  boundaries  of  the  county.  In  that  act  con 
dating  the  city  and  county,  provision  was  made  for  funding  the 
existing  debt  of  the  city  and  of  the  county  of  Sacramento,  and 
vision  was  made  in  the  act  for  the  purpose  of  liqttidating,  func 
and  paying  the  claims  against  the  city  and  county  of  Sacram 
hereinafter  specified.  "The  treasurer  shall  cause  to  be  prep 
suitable  bonds  for  the  county  of  Sacramento,  not  exceeding  the 
of  six  hundred  thousand  dollars,  and  for  the  city  of  Sacramento 
exceeding  one  million  six  hundred  thousand  dollars,  bearing  intt 
at  the  rate  of  six  per  cent,  per  annum,  from  the  first  dayof^anu 
18.59."  St.  1858,  p.  280,  §  37.  Then  it  provides  for  raising  a  1 
for  the  payment  of  the  interest,  and  ultimate  extinguishment,  of 
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prior  indebtedness  of  the  oity  of  Saoranxento  so  funded.  In  the  }ast 
clanse  of  the  seotion  it  provides  that  "none  of  the  claims  herein  speci- 
fied sfiall  be  liquidated  or  paid  except  in  the  manner  herein  provided. " 

The  act  also  provides  that  "the  city  and  county  shall  not  be  sued 
in  any  action  whatever,  nor  shall  any  of  its  lands,  buildings,  improve- 
ments, property,  franchises,  taxes,  revenues,  actions,  choses  in  ac- 
tion, and  effects,  be  subject  to  any  attachment,  levy,  or  sale,  or  any 
process  whatever,  either  mesne  or  final,"  (Id.  p.  268,  §  1,)  thereby  cut- 
ting off  all  right  of  suit,  and  providing  that  none  of  the  funds,  or  rev- 
enues from  taxation,  or  otherwise,  shall  be  reached,  on  account  of 
this  indebtedness,  otherwise  than  as  provided  in  the  act. 

Section  34  provides  that  the  board  of  supervisors  shall  not  have 
power  to  levy  any  greater  taxes  than '-as  follows,  viz.:  "On  the  real 
and  personal  estate,  except  such  as  is  exempt  by  law  throughout  the 
city  and  county,  a  tax  of  one  hundred  cents  on  the  one  hundred  dol- 
lars," shall  be  levied,  and  the  amount  is  limited  to  that  sum  annually, 
except  for  state  and  special  purposes.  But  it  provides  further,  that 
"they  shall  levy  for  municipal  purposes,  on  all  real  and  personal  prop- 
erty within  the  city,  except  such  as  is  exempt  by  law,  a  tax  of  one 
hundred  cents  on  one  hundred  dollars." 

Section  35  provides  that  "the  revenue  derived  from  and  within  the 
city  limits  for  municipal  purposes, — namely,  taxes,  licenses,  harbor 
dues,  water-rents,  and  fines  collected  in  the  mayor's  court,  or  other- 
wise,— when  paid  into  the  treasury,  shall  be  set  apart  and  appropri- 
ated as  follows :  Fifty-five  per  cent,  to  an  interest  and  sinking  find, 
which  shall  be  applied  to  the  payment  of  the  annual  interest  and  the  final 
redemption  of  bonds  issued  for  city  indebtedness,  in  accordance  with  the 
provisions  of  this  act,"  referring  to  the  bonds  which  were  to  be  issued 
in  liquidation  of  the  prior  indebtedness  of  the  city  in  pursuance  of  the 
terms  of  the  act. 

Section  38  provides :  "The  annual  interest  and  principal  of  all  bonds 
issued  for  claims  against  the  city  shall  be  paid  from  the  interest  and  sink- 
ing fund  provided  in  section  35,  and  in  the  manner  otherwise  provided  in 
this  act." 

There  is,  then,  a  provision  for  funding  the  prior  indebtedness  of 
the  city  to  the  amount  of  $1,600,000,  and  provision  that  55  per  cent. 
of  the  taxes  and  other  revenues  of  the  city  shall  be  set  apart  to  pay 
the  interest,  and  to  secure  the  ultimate  extinguishment,  of  the  bonds; 
and  it  is  provided  that  "none  of  the  claiihs  herein  specified  shall  be  liqui- 
dated or  paid,  except  in  the  manner  herein  provided;"  and  it  is  further 
provided  that  there  shall  be  no  suit  against  the  city  on  these  or  any 
other  claims,  and  .that  no  execution  or  other  process  shall  issue  by 
which  any  of  the  property  or  revenues  or  moneys  or  other  resources 
of  the  city  shall  be  reached. 

The  rate  of  interest  was  6  per  cent,  per  annum,  to  be  paid  upon 
the  indebtedness.  The  parties  who  surrendered  their  prior  evidences 
of  indebtedness  and  took  these  bonds,  took  them  under  the  provis- 
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ions  of  this  act,  which  was  a  contract  made  between  the  oity  and 
them;  that  the  bonds  should  be  collected  only  in  that  particalar  man- 
ner, and  paid  in  that  particular  mode,  and  no  other ;  that  there 
should  be  no  other  remedy  for  them ;  that  the  city  should  not  be  sued. 
The  adyantages  which  they  obtained  are  subject  to  the  provisions 
made  for  their  payment — to  the  limitations  put  upon  their  remedy. 
The  advantage  to  the  city  was  that  it  should  not  be  harassed  by  any 
other  kind  of  suit ;  an  extension  of  the  time  for  payment;  and  the  re- 
duction of  the  rate  of  interest.  The  advantage  to  the  holders  was 
the  specific,  certain,  and  permanent  provision  made  for  prompt  pay- 
ment in  future.  This  was  a  fair  contract,  entered  into  between  the 
oity  on  the  one  hand  and  its  creditors  on  the  other,  in  virtue  of  the 
provisions  of  this  act.  There  were  advantages  gained  and  rights 
surrendered  by  eaoh,  and  a  valuable  consideration  moving  from  and 
to  both  contracting  parties.  In  1863  that  charter  was  repealed  and 
another  one  passed.  The  city  and  county  were  restored  by  the  char- 
ter of  1863.  In  that  charter  it  is  provided  that  the  city  of  Sacra- 
mento may  be  sued  upon  bonds  or  covenants,  etc.,  "provided,  however, 
that  such  bond,  covenant,  agreement,  contract,  matter,  or  thing,  that 
was  the  cause  of  action,  has  been  made  or  entered  into  after  the  pass- 
age of  this  act,"  (St.  1863,  p.  416,  §  1;)  so  that,  by  implication, 
in  providing  the  kinds  of  bonds  upon  which  suit  might  be  brought,  it 
was  limited  to  the  covenants  or  bonds  or  liabilities  accruing  after  the 
passage  of  the  act.  Thus,  as  to  these  bonds  in  question,  there  is  no 
change  in  the  law  with  reference  to  the  liability  of  the  city  to  be  sued. 
And  in  that  act  it  is  also  "provided  further  that  none  of  the  lands, 
tenements,  hereditaments,  taxes,  revenues,  franchises,  action,  ohoses 
in  action,  jMroperty,  or  e£fects  of  any  kind  or  nature  whatsoever,  of  said 
city  or  of  either  or  any  of  its  trusts  or  uses,  shall  be  attached,  levied 
upon,  or  sold,  on  any  process  whatever,  either  original,  mesne,  or 
final,"  thereby  continuing,  as  to  ail  demands  against  the  city,  that 
provision  of  the  charter  of  1858  having  reference  to  the  inability  to 
execute  a  judgment  when  obtained,  by  virtue  of  any  process,  mesne 
or  final,  against  the  city  itself.  With  reference  to  the  city  of  Sacra- 
mento, therefore,  and  with  reference  to  these  bonds,  in  both  of  these 
particulars,  the  law  as  laid  down  in  the  act  of  1858  is  continued. 

The  third  clause  of  section  2  of  the  the  act  of  1863  also  provides 
that  the  board  of  trustees  shall  have  power  "to  levy  and  collect  taxes 
and  assessments  on  all  property  within  the  city,  both  real  and  per- 
sonal, made  taxable  by  law  for  state  or  county  purposes,  which  taxes 
shall  not  exceed  1  per  cent,  per  annum  upon  the  assessed  value  of 
all  property."  St.  1863,  p.  416.  That  is  the  same  amount  that  they 
could  levy  under  the  old  charter.  Section  26  continues  the  provision 
for  the  payment  of  the  bonds  in  question  with  one  exception  in  lan- 
guage. In  this  act  the  words  "net  tonter  rents"  ar4  used  instead  of 
"water  rents. "  This  is  the  only  change.  The  provision  is  as  follows, 
viz.: 
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"The  revenae  derived  from  and  within  the  city  limits  for  mnnlclpal  pur^ 
posea,  viz.,  taxes,  licenses,  harbor  dues,  net  water  rents,  and  fines  collected 
in  the  police  courts  or  otherwise,  except  as  hereinafter  provided,  when  paid 
into  the  trejwury,  shall  be  appropriated  and  divided  i^s  follows :  Fifty-flve  per 
tent,  to  an  interest  and  sinking  fund,  which  shall  be  applied  to  the  payment 
of  the  annual  interest  upon  the  bonds  legally  issued  for  city  indebtedness,  is- 
sued under  the  act  of  1858 ;  the  excess  of  said  fund,  after  the  payment  of  said 
interest,  shall  be  applied  to  tJie  redemption  of  said  bonds,  in  such  manner  as 
the  board  of  trustees  may  determine. "    Id.  p.  426,  §  26. 

Thus  in  the  act  of  1863  the  same  provision  for  the  payment  of 
these  bonds  is  oontinned  that  was  made  in  the  act  of  1858,  and  the 
the  same  limitations  upon  the  remedy  are  continued  by  providing  that 
no  suit  shall  be  maintained  against  the  city,  and  that  none  of  its 
property,  or  revenues,  or  funds,  shall  be  reached  under  any  process, 
mesne  or  final. 

With  reference  to  the  amount  levied,  one  word  is  changed  only,  the 
positive  provision  in  the  old  act  that  100  cents  on  the  $100  shall  be 
raised  each  year  for  the  purposes  of  revenue  is  made  permissive  in 
form  instead  of  mandatory  in  the  new  act.  This  is  the  only  change 
in  the  act  in  that  particular,  the  same  provision  otherwise  continuing 
as  provided  in  the  other  act.  But  words  permissive  in  form,  when  a 
public  duty  is  involved,  are  construed  as  mandatory.  Under  the  pro- 
visions of  these  acts,  in  my  judgment,  the  city  is  not  liable  to  be  sued 
on  these  bonds  or  coupons.  It  is  one  of  the  terms  of  the  contract  be- 
tween the  city  and  the  bondholders,  and  a  part  of  the  consideration 
upon  which  the  bonds  were  issued,  that  the  city  shall  not  be  sued  on 
them.  The  remedy  alone  is  to  compel  the  treasurer,  by  mandamus, 
to  pay  any  money  in  the  sinking  fund  upon  the  coupons.  If  the  board 
of  trustees  refuse  to  provide  that  fund,  the  remedy  is  to  compel  them  to 
■provide  a  fund  by  a  inandamm,  in  accordance  with  the  duty  imposed 
upon  them  by  law.  These  are  proceedings  personally  against  the 
ofScers  to  compel  them  to  perform  a  duty  enjoined  by  law,  in  respect 
lo  which  they  have  no  discretion.  Both  of  these  remedies  are  reme- 
dies against  ofScers  to  compel  the  performance  of  duties  required  by 
these  express  provisions  of  the  act  for  the  payment  of  these  bonds, 
and  not  a  suit  against  the  city.  Those  remedies,  the  supreme  court 
of  California  has  held,  are  available. 

In  the  case  of  Meyer  v.  Brown,  decided  on  September  28, 1883,  the 
supreme  court  held  that  the  board  of  trustees  is'  subject  to  be  com- 
pelled to  perform  its  duty  to  provide  this  fund  by  mandamus.  On  page 
157  of  the  Pacific  Coast  Law  Journal,  the  court  says: 

"Having  thus  made  provision  for  the  payment  annually  of  the  interest  on 
the  bonds,  and  ultimately  for  their  redemption,  the  legislature  offered  them 
in  payment  of  the  legal  claims  against  the  old  city  government.  The  offer 
was  accepted,  and  the  holders  of  the  latter  surrendered  their  claims,  in  con- 
sideration of  which  the  consolidated  government  issued  to  them  its  bonds,  pur- 
suant to  the  provisions  of  the  act.  The  bonds  carried  with  them  the  pledge 
of  an  annual  tax  for  municipal  purposes  on  all  real  and  personal  property 
Tfcithin  the  city  limits,  except  such  as  is  exempt  bylaw,  of  one  hundred  cents 
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on  the  one  hundred  dollars,  fifty-five  per  cent,  of  which  to  be  set  apart 
appropriated  to  an  interest  and  sinking  fund  to  be  applied  to  the  paymei 
the  annual  interest  upon  the  bonds  and  to  their  final  redemption.  Tb< 
was  the  chief  security  offered  the  creditors  as  an  inducement  to  accept 
bonds  in  payment  of  their  claims.  When  the  bonds,  for  whose  payment 
interest  provision  was  thus  made,  were  issued  and  accepted  by  the  credito 
the  old  city  government,  a  contract  was  made  as  solemn  and  binding,  ai 
much  beyond  subsequent  legislation,  as  it  Would  have  been  if  made  bet\ 
private  persons.  Tliese  views  will  be  found  sustained  and  amplified  in  an 
opinion  recently  rendered  by  the  supreme  court  of  the  United  States  in  a 
entitled  Louisiana  v.  Pilsbury.    106  U.  S.  278." 

I  have  examined  that  case,  and  it  fully  sastains  this  proposii 
It  is  a  similar  case.  The  contract  was  enforced  by  mandamua  u 
the  officers.  "It  is  well  occasionally, "  added  the  court,  "to  recal] 
fact  that  there  is  no  more  reason  to  permit  a  municipal  governn 
to  repudiate  its  solemn  obligations  entered  into  for  value  than  t! 
is  to  permit  an  individual  to  do  so.  Good  faith  and  fair  dea 
should  be  exacted  of  the  one  equally  with  the  other."  In  that  c 
then,  it  was  held  that  the  board  of  trustees  was  bound  to  go  on 
levy  this  tax  in  pursuance  of  the  old  law,  if  that  was  more  adi 
tageous  to  the  parties  than  the  new  one.  It  is  incompetent  for  tJ 
to  repeal  the  old  statute,  so  far  as  it  a&ected  the  right  of  these  b< 
holders;  and  in  a  recent  case,  decided  February  13,  1884,  (the  i 
of  Meyer  v.  Porter,  2  Pac.  Kep.  884,)  the  supreme  court  of  Califo: 
again  takes  a  similar  view.  The  question  was  whether  the  treas 
may  be  compelled  to  pay  the  interest  out  of  the  fund  provided ; 
the  supreme  court  holds  in  this  case  that  the  treasurer  may  be  c 
pel  led  to  pay  oat  of  the  moneys  which  are  in  that  sinking  fund  the 
terest  due  upon  coupons  that  are  presented,  irrespective  of  the 
that  only  one  party  presents  his  coupons.  Under  this  decisior 
long  as  there  is  any  money  in  the  fund,  the  holder  of  coupons  di 
entitled  to  his  money  on  their  presentation,  and  it  is  not  necesi 
to  file  a  bill  in  equity  to  enforce  a  trust,  making  all  the  bolder 
the  bonds  and  coupons  parties,  for  the  purpose  of  distributing 
fund  pro  rata,  but  that  any  man  having  overdue  coupons  ma; 
mandamus  compel  the  treasurer  to  pay  out  the  funds  upon  such  i 
pons,  so  long  as  there  are  funds.  Under  those  decisions  of  the 
preme  court  of  the  state,  supported  by  the  authority  of  the  aupr 
court  of  the  United  States,  the  holders  of  bonds  and  coupons  I 
the  exact  remedy  which  the  provision  of  the  charter  of  1858  prov 
for  the  payment  of  those  bonds,  and  which  the  act  of  1863  contini 
and  if  the  latter  act  does  not  in  all  respects  continue  the  remcd 
the  particulars  wherein  the  former  act  was  repealed,  the  repes 
void,  and  the  old  act  in  force. 

The  plaintiff  insists  that  the  provisions  of  the  charter  of  Sa 
mento  of  1858,  that  the  city  shall  not  be  sued,  and  continued  \ 
respect  to  the  bonds  and  coupons  in  question  in  the  act  of  ISftJ 
void  under  the  provision  of  the  state  constitution  that  "all  corpi 
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tions  shall  bare  the  right  to  sue,  and  shall  he  suhject  to  be  sued,  in  all 
courts  in  cases  like  natural  persons."  Old  Const,  art.  4,  §  38.  It 
may  well  be  doubted  whether  this  provision  applies  to  municipal  cor- 
porations and  counties  made  corporations.  But  if  it  be  otherwise, 
the  contract  in  this  case  takes  the  bonds  in  question  out  of  the  pro- 
vision. It  was  one  of  the  conditions  upon  which  the  bonds  were 
issued  by  the  city  and  accepted  by  the  bondholders  that  there  should 
be  no  suit  on  the  bonds,  and  no  other  remedy  than  that  provided  by 
the  chai'ter.  This  was  a  part  of  the  benefit  to  inure  to  the  city  by 
the  arrangement,  and  an  important  and  valuable  part  of  the  consid- 
eration for  its  action  in  issuing  the  bonds  and  making  the  extraordi- 
nary and/permanent  provision  and  appropriation  for  payment  bene- 
ficial to  the  bondholders.  This  part  of  the  contract  is  as  important 
and  as  binding  as  any  othe!-.  The  provisions  are  that  the  city  shall 
not  be  sued,  and  that  none  of  its  property,  revenue,  or  funds  shall  be 
taken  upon  any  mesne  or  final  process,  and  that  none  of  the  claims 
herein  specified  shall  be  liquidated  or  paid  except  in  the  manner 
herein  provided.  Also,  that  "the  annual  interest  and  principal  of 
all  bonds  issued  for  claims  against  the  said  city  shall  be  paid  from 
the. interest  and  sinking  fund  provided  by  section  35,  and  in  the 
manner  otherwise  provided  in  this  act."  The  action  brought  against 
the  city,  therefore,  in  the  face  of  these  provisions  of  the  contract,  can- 
not, in  my  judgment,  be  maintained,  for  the  reasons  and  upon  the 
pounds  stated.  The  only  remedy  is  to  proceed  by  mandamus  against 
the  officers  personally,  to  compel  them  to  perform  their  respective 
Katies,  as  prescribed  by  the  act  of  1858,  and  under  the  act  of  1863, 
also,  so  far  as  that  act  is  in  accord  with  the  act  of  1858.  The  su- 
preme court,  as  we  have  seen,  has  held  that  it  was  incompetent  for 
the  legislature  to  repeal  the  provisions  of  the  charter  of  1858,  so  far 
as  they  affect  the  means  provided  for  liquidation  of  these  bonds.  Con- 
sequently, that  the  board  of  ttnstees  oould  be  compelled  by  mandamus 
to  provide  the  funds  in  accordance  with  the  requirements  of  the  char- 
ter of  1858;  and,  when  so  provided,  that  the  treasurer,  having  the  cus- 
tody of  the  funds,  could  be  compelled  in  like  manner  to  pay  the  cou- 
pons as  presented  out  of  the  funds  provided. 

There  must  be  judgment  for  defendant  on  the  grounds  indicated, 
viz.,  that  a  suit  against  the  city  is  not  the  proper  remedy,  and  can- 
not be  maintained  in  the  face  of  the  contract  entered  into  under  the 
statute ;  and  it  is  so  ordered. 
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Ex  parte  Woblkt. 

{DiBtriet  Court,  W.  D.  North  Carolina.    1884.) 

Powers  and  Ddtieb  or  a  Mabbhal  as  to  Precefts  nr  his  Hands  at  the  Ex- 
piration or  HIS  Term  of  Office. 

In  North  Carolina  a  marshal,  whose  term  of  office  h'as  expired,  may  be  re- 
quired so  to  amend  his  return  upon  an  execution  as  to  furnish  his  successor 
with  a  description  of  the  land  levied  upon,  sufficiently  accurate  to  enable  him 
to  execute  a  valid  deed  to  the  purchaser  at  the  execution  sale. 

A  Petition  for  Orders  to  perfect  title  to  lands  sold  on  execution  sale. 

P.  A.  Cumminga,  for  petitioner. 

DioK,  J.  The  petitioner,  Henry  Worley,  alleges  that  he  is  a  pur- 
chaser at  a  sale  taade  by  a  deputy  of  B.  M.  Douglas,  late  marshal  of 
this  district,  under  a  writ  of  execution  founded  upon  a  regular  judg- 
ment of  this  court^and  levied  upon  the  lands  of  the  judgment  debtor, 
Solomon  Davis ;  that  the  purchase  money  has  been  paid  by  him  to 
said  deputy,  and  has  been  returned  into  court  in  part  satisfaction  of 
said  judgment;  that  the  term  of  office  of  the  late  marshal  has  expired, 
and  a  deed  has  not  been  executed,  and  the  levy  indorsed  upon  the 
execution  is  defective  in  not  describing  the  land  sold  with  sufficient 
certainty.  The  relief  prayed  for  is  an  order  to  the  late  marshal,  di- 
recting him  to  amend  his  levy  so  as  to  set  forth  a  description  of  the 
land  sold  with  more  certainty  as  to  location  and  boundaries.  The 
petitioner  also  prays  for  an  order  to  the  present  marshal,  Thomas 
B.  Keogh,  directing  him  to  perfect  title  and  execute  a  deed  to  said 
lands,  in  conformity  with  section  994  of  the  Revised  Statutes. 

Upon  hearing  the  petition,  the  Suggestions  of  counsel,  and  the  evi- 
dence presented,  it  is  considered  that  the  petitioner  is  entitled  to.  the 
relief  he  seeks.  A  court  has  the  power  to  direct  writs  of  execution  to 
be  amended  at  any  time,  so  as  to  set  forth  necessary  facts  for  the 
purpose  of  supporting  proceedings  under  them.  This  power  is  indis- 
pensable to  the  administration  of  justice  and  the  due  regulation  of 
the  officers  of  the  court.  Under  section  788  of  the  Revised  Statutes, 
marshals  and  their  deputies  possess  in  each  state  the  same  powers  in 
executing  the  laws  of  the  United  States  as  the  sheriSs  and  their  depu- 
ties in  such  state  have  in  executing  state  laws.  Section  790,  among 
other  things,  provides  that  marshals  and  their  deputies,  when  the 
term  of  office  expires,  shall  have  power  to  execute  all  such  precepts 
as  may,  at  the  time,  be  in  their  hands.  We  will,  therefore,  consider 
the  laws  of  this  state  in  determining  some  of  the  questions  presented 
in  this  proceeding. 

It  is  well  settled  in  this  state  that  a  sheriff  may  be  directed  or  per- 
mitted by  the  proper  court  to  make  a  return  on  a  writ  of  execution, 
or  to  amend  the  same,  at  any  time,  so  as  to  make  it  conform  to  the 
truth,  even  in  cases  where  important  consequences  as  to  the  rights  of 
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parties  arcs  prodnced  by  such  amendments.  Cody  v.  Quinn,  6  Ired. 
Law,  191,  and  cases  cited.  This  power  cannot  be  exercised  by  &  court 
so  as  to  affect  the  rights  of  third  persons,  who  are  not  parties  to  the 
record,  and  innocent  purchasers  for  value  without  notice.  Williamt 
V.  Sharpe,  70  N.  C.  582;  PhiUip$  v.  Holland,  78  N.  C.  81.  It  does 
not  appear  that  the  right  of  third  persons  are  in  any  way  involved 
in  this  matter;  and  as  this  is  an  ex  parte  proceeding,  sach  rights 
— if  any  exist— cannot  be  aSected,  as  such  persons  will  not  be  pre- 
vented from  asserting  such  rights  by  an  order  made  in  a  case  in 
which  they  are  not  parties  and  have  no  notice.  If  the  marshal  who 
made  the  sale  was  still  in  office,  the  amendment  asked  for  would 
not  be  necessary,  as  he  could  make  a  deed  with  fall  description  as  to 
boundaries,  even  if  there  had  been  no  levy  of  the  execution.  .  In  this 
state  there  is  no  necessity  for  a  sheriff  to  make  a  levy  on  real  property.  ' 
A  judgment  creates  a  lien  on  all  such  property  belonging  to  the  judg- 
ment debtor  in  every  county  in  which  the  judgment  may  be  docketed. 
The  writ  of  execution  operates  as  an  authority  and  order  of  sale. 
The  only  effect  of  a  previous  levy  is  the  specific  appropriation  of 
the  property  on  which  it  is  made ;  and  this  may  be  a  matter  of  im- 
portance where  there  are  other  lands  and  other  judgment  creditors  of 
a  common  debtor.  Surratt  v.  Crawford,  87  N.  C.  376.  It  is  well 
settled  by  many  decisions  that  the  rights  as  to  real  property  are 
largely  regulated  by  local  state  laws,  and  it  is  the  duty  of  federal 
courts — having  acquired  jurisdiction — to  administer  those  laws  un- 
der the  same  modes  of  procedure  as  if  they  were  local  courts  in  the 
state  in  which  they  are  held.  Spear,  Fed.  Jud.-641,  662.  In  ac- 
cordance with  the  laws  of  this  state  a  docketed  judgment  in  a  fed- 
eral court  of  this  district  is  a  lien  upon  all  real  property  within  its 
jurisdictional  limits,  and  may  be  enforced  by  such  modes  of  proced- 
ure as  are  provided  by  the  laws  of  this  state.  As  section  994  of  Re- 
vised Statutes  provides  that  a  deed  to  a  purchaser  at  execution  sale, 
in  eases  like  the  one  before  us,  shall  be  executed  by  the  present  mar- 
shal, it  is  necessary  that  he  should  derive  information  from  his  pre- 
decessor as  to  the  location  and  boundaries  of  the  lands  sold ;  or  from 
evidence  passed  upon  by  the  court.  If  he  obtained  information  vipon 
this  subject  from  other  persons,  their  statements,  set  forth  in  a  deed 
executed  by  him,  would  in  no  way  be  operative  against  either  parties 
or  strangers.  The  return  upon  process  made  by  a  duly  qualified  of- 
ficer of  the  law  is  prima  facie  evidence  of  what  it  states,  and  cannot 
be  collaterally  impeached,  although  it  may  be  corrected  so  as  to 
speak  the  truth  with  more  completeness  and  certainty,  under  the  di- 
rection of  the  court  to  which  the  return  is  made.  Edwards  v.  Tipton, 
77  N.  C.  232.  From  the  return  of  the  late  marshal  it  appears  that 
the  lands  of  the  judgment  debtor  were  duly  sold  to  the  petitioner,  and 
the  purchase  money  has  been  received  and  paid  into  office,  and  the 
levy  indorsed.on  the  execution  does  not  specify  the  location  and  bc^nd- 
aries. 
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The  only  queBtlon  which  remains  to  be  considered  is  whether  the 
late  marshal — since  the  expiration  of  his  term  of  office — can  be  le- 
{^rally  directed  or  permitted  by  this  court  to  make  an  amendment  to 
his  retarn  on  the  writ  of  execution  under  which  he  acted  in  making 
sale  of  said  lands.  We  have  heretofore  referred  to  section  790,  which, 
among  other  things,  provides  that  a  marshal  or  his  deputy,  after  the 
expiration  of  his  term  of  office,  shall  have  power  to  execute  all  such 
precepts  as  may  be  in  his  hands  at  the  time  of  such  expiration  of  of- 
fice. As  to  such  precepts,  until  they  are  executed,  he  is  still  mar- 
shal, and  subject  to  all  official  duties  and  responsibilities  imposed 
upon  liim  by  law'.  The  statute,  in  conferring  the  power,  imposed  the 
duty  of  exercising  that  power  as  far  as  required  by  law;  and  within 
such  limits,  the  marshal,  by  necessary  implication,  is  entitled  to 
have  and  enjoy  the  rights  and  privileges  incident  to  such  official  po- 
sition ;  and  is  also  invested  with  the  authority  to  use  all  legal  means 
which  may  be  appropriate  and  necessary  to  enable  him  to  e:Cecute 
the  power  conferred,  and  perform  the  duties  imposed  by  law;  and  he 
must,  in  such  matters,  obey  the  proper  orders  and  directions  of  the 
court  to  which  such  precepts  are  returnable.  Bump,  Fed.  Froo.  482. 
In  making  sale  of  land  under  a  writ  of  execution,  the  marshal  acts 
under  a  power  conferred  by  law,  and  when  this  power  is  properly  ex- 
ercised by  a  sale,  the  title  of  the  judgment  debtor  passes  to  the  pur- 
chaser, but  it  is  not  perfected  until  a  deed  is  executed  which  has  re- 
lation to  the  date  of  sale.  McArtan  v.  McLaughlin,  88  N.  C.  391. 
As  the  da^d  in  this  case  cannot  be  macie  properly  until  the  late  mar- 
shal, by  an  amended  return,  furnishes  a  more  complete  description 
of  the  land'  sold  by  him,  the  process  may  be  regarded  as  still  in  his 
hands  unexecuted,  and  he  may  be  directed  by  this  court  to  amend 
bis  return  so  as  to  furnish  information  to  the  present  marshal  by 
which  he  may  finish  the  execution  of  a  power  and  perfect  title  by 
making  a  proper  deed.  The  petitioner  is  clearly  entitled  to  the  prima 
facie  evidence  of  the  location  of  said  lands,  which  will  be  afforded  bj* 
the  return  of  the  officer  who  made  the  sale. 

It  is  therefore  ordered  that  the  clerk  of  this  court  send  said  writ  of 
execution  to  the  late  marshal,  B.  M.  Douglas,  with  instructions  to 
direct  his  deputy  to  amend  the  return  so  as  to  set  forth  a  more  spe- 
cific description  of  the  boundaries  of  the  lands  sold  by  him.  If  the 
said  marshal  fail  to  give  such  directions,  he  is  hereby  ordered  to  show 
cause  at  the  next  term  of  this  court  why  the  amendment  should  not 
be  made.  If  the  amendment  should  be  made  as  directed,  then  the 
present  marshal,  Thomas  B.  Keogb,  is  ordered  to  perfect  the  title  of 
the  petitioner  by  executing  a  deed  for  such  lands,  as  required  by  sec- 
tion 994,  Rev.  St. 
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In  re  Lowe,  Bankrupt. 

{Dittriel  Court,  D.  Indiana.    18S4.) 

L  Bakkkoptct — Fbaudulbnt  Cowvbtahce  by  BAmcitcrr  —  When  Judoiibht 
Bboomes  Lien. 
«      A  judgment  recovered,  defendant  having  meantime  made  a  fraudulent  con- 
veyance of  his  property,  is  deemed  to  have  attached  at  the  date  of  its  rendition 
as  if  the  fraudulent  conveyance  had  never  been  made. 

2.  8amb— Who  to  Brino  Burr  to  Annci.. 

An  action  to  annul  a  fraudulent  conveyance  by  a  banknipt  can  be  brought  only 
in  the  name  of  the  assignee.  Failure,  therefore,  on  the  part  of  a  cr^itor  to 
anticipate  the  assignee  in  bringing  gucli  action  cannot  be  deemed  a  lack  of 
diligence. 

3.  Same  —  FBioiinr  of  Judgments  as  Lienb  —  Pabtkbrship  and  Inditioi;ai< 

Claims. 

Under  the  statutes  of  Indiana  a  judgment  against  a  fraudulent  grantor  is 
made  a  lien,  and  accordingly  he  who  obtains  the  first  judgment  is  first  in  dili. 
gence,  and,  except  as  against  innocent  purchasers  of  the  fraudulent  grantee, 
first  in  right.  But  this  rule  is  subject  to  the  priorities,  respectively,  of  part- 
nership and  individual  creditors  in  and  to  partnership  and  individual  prop- 
erty. 

4.  Same — Assionee  Represents  ali.  Creditors  Alike. 

Assignee  represents  all  creditors  alike,  and  his  recovery  of  property  wrong- 
fully conveyed  mast  redound  to  the  benefit  of  all  interested,  according  to  their 
several  interests. 

On  Exceptions  to  Master's  Report. 

Taylor,  Rand  d  Taylor,  for  themselves. 

McMaster  d;  Boice,  for  assignee. 

Woods,  J.  The  facts  shown  by  the  report  of  the  master  are  to  the 
effect  that  on  the  second  day  of  January,  1877,  Taylor,  Band  &  Tay- 
lor recovered,  in  the  superior  court  of  Marion  county,  a  judgment 
against  Nahum  H.  Lowe.  Lowe  owned  real  estate  in  Marion  county 
which,  before  the  rendition  of  that  judgment,  he  had  conveyed  to  an- 
other with  intent  to  cheat  his  creditors,  the  grantee  not  being  a  good- 
faith  purchaser.  After  the  rendition  of  this  judgment  Lowe  was  ad- 
judged a  bankrupt.  The  assignee  afterwards  obtained  a  decree 
against  the  grantee  in  said  conveyance,  declaring  the  same  void;  and 
Taylor,  Band  &  Taylor  having  presented  a  claim  that  their  judgment 
constituted  a  lien  upon  the  property  from  the  date  of  rendition,  the 
court  ordered  that  the  assignee  sell  the  property  and  report  the  pro- 
ceeds, and  that  all  liens  be  transferred  to  the  fund.  Upon  these  facts 
the  master  reports  that  Taylor,  Band  &  Taylor  have  alien  as  claimed 
which  should  be  first  satisfied.  The  assignee  insists  that  this  is  not 
so;  that  the  judgment  did  not  constitute  a  lien  so  long  as  the  title 
remained  in  the  fraudulent  grantee;  and  that  the  decree  setting  aside 
that  sale,  rendered  at  the  suit  of  the  assignee,  inured  to  the  benefit  of 
the  estate — that  is  to  say,  to  the  benefit  of  all  creditors  alike.  This 
conclusion  is  based  mainly  upon  the  proposition  that  the  assignee, 
baying  been  first  to  institute  suit  to  set  the  fraudulent  conveyance 
aside,  became  entitled,  by  virtue  of  his  superior  diligence,  to  prefer- 
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ence  over  a  jadgment  creditor  -who  bad  failed  to  bring  any  snch  f 
It  seems  clear,  under  the  Indiana  Statutes,  (Bev.  St.  1881,  §§  < 
762,)  that  the  judgment  of  Taylor,  Band  &  Taylor  became  at  oi 
upon  rendition,  a  lien  upon  the  real  estate  in  question.  Section 
declares  that  such  judgments  "shall  be  a  lien  upon  real  estate 
chattels  real,  liable  to  execution;"  and  by  section  762  it  is  enai 
that  "lands  fraudulently  conveyed  with  intent  to  delay  or  defr 
creditors"  shall  be  liable  to  all  jadgmenta  and  attachments,  and 
be  sold  on  execution  against  the  debtor.  It  has  been  detennix 
too,  that  the  sale  upon  execution  may  precede  any  suit  or  j 
ceedings  to  set  aside  or  annul  the  fraudulent  conveyance.  Frt 
V.  Brown,  2  Blackf.  295.  It  is  not  deemed  necessary  now  to  de 
mine  whether  or  not  there  may  be  a  race  of  diligence  between 
owners  of  di£ferent  judgments  in  such  a  case,  or  whether  or  x 
when  the  conveyance  has  been  set  aside  at  the  suit  of  any  of  the 
the  lien  of  each  judgment  must  be  deemed  to  have  attached  at  ' 
date  of  its  rendition,  as  if  the  fraudulent  conveyance  had  never  b< 
made.  The  latter  would  seem  to  be  the  logical  conclusion.  1 
complaint  to  set  the  conveyance  aside  must  aver  the  facts  wh 
show  that  the  property  is  subject  to  the  lien  of  judgments  aires 
rendered  against  the  fraudulent  grantor,  and  the  complainant  a 
not  well  disclaim  or  escape  the  result ;  certainly  not  on  the  pretei 
that  he  had,  in  ignorance  of  the  facts  or  of  the  legal  Consequence,  ] 
forth  effort  or  incurred  costs  which  should  not  be  turned  to  the  b* 
efit  of  another.  Indeed,  the  very  doctrine  of  superior  diligence  woi 
seem  to  lead  to  the  same  conclusion,  when  properly  applied. 

Under  the  statute  a  judgment  against  the  fraudulent  grantor 
made  a  lien,  and  consequently  he  who  obtains  the  first  judgment 
first  in  diligence,  and  thereafter,  except  as  against  innocent  purchi 
ers  of  the  fraudulent  grantee,  should  be  deemed  to  be  first  in  rigl 
unless  by  actual  neglect  or  abandonment  of  his  claim,  or  by  other  i 
firmativo  act,  he  lose  his  preference.  If  this  is  not  so,  a  jndgme 
creditor,  who  delayed  for  a  day  in  procuring  the  issue  and  levy  of  i 
execution,  or  in  commencing  proceedings  to  annul  the  fraudule 
transfer,  might  find  himself  postponed  to  another,  who  had  no  jad 
ment,  but,  in  the  mean  time,  had  brought  a  single  suit  (as  may 
done  in  this  state)  to  obtain  a  judgment  and  to  avoid  the  fraudule 
deed.  On  this  subject  see  Hardy  v.  Mitchell,  67  Ind.  485;  Hanna 
Aebker,  Si  Ind.  411.  But,  however  this  may  be,  I  think  it  quite  cle 
that  the  doctrine  proposed  cannot  apply  when  the  fraudulent  conve 
ancehas  been  annulled  at  the  instance  of  the  assignee  in  bankrupt 
of  the  fraudulent  grantor.  By  express  provision  of  the  bankrupt  la' 
all  property  of  the  bankrupt,  conveyed  in  fraud  of  his  creditors,  i 
by  virtue  of  the  adjudication,  and  by  the  appointment  of  an  assigne 
vested  in  the  assignee,  to  whom  also  the  power  and  authority  a: 
given  "to  manage,  dispose  of,  sue  for,  and  recover  all  his  property 
estate,  real  or  personal,  debts  or  effects,  and  to  defend  all  suits  at  la 
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or  in  equity  pending  against  the  bankrupt."  14  St.  625.  Accord- 
iDgly  it  has  been  held,  and  ia  well  settled,  that  after  the  appointment  of 
an  assignee  in  bankruptcy,  an  action  by  a  creditor  to  set  aside  a  fraud- 
ulent conTeyanoe  of  the  bankrupt  or  to  reach,  in  any  way,  property 
fraudulently  transferred,  cannot  be  maintained,  and  that  the  remedy 
must  be  had  in  a  suit  or  action  by  or  in  the  name  of  the  assignee.^ 
Glenny  v.  Langdon,  98  U.  S.  20;  TriinUe  v.  Wobdhead,  102  U.  8.  647; 
Moyer  v.  Dewey,  103  U.  S.  301.  The  bankrupt  law,  moreover,  pro- 
vides for  the  protection  of  existing  liens  upon  all  property  vested  in 
the  assignee.  It  follows  clearly  that  the  assignee  is  the  representa- 
tive of  all  creditors  alike,  and  if  he  obtains  a  decree  for  the  recovery 
of  property  fraudulently  conveyed,  it  is  for  the  benefit  of  all  interested, 
according  to  their  respective  interests.  There  is  certainly  no  room 
for  the  proposition  that  the  judgment  creditor,  by  failing  to  sue  in  his 
own  name,  (when  forbidden  so  to  do  by  the  law  which  gave  the  as- 
signee the  right  to  sue,)  lost  any  right  which  he  had,  and  by  superior 
diLgence  might  have  saved. 

Another  objection  to  the  report  is  that  the  judgment  of  Taylor, 
Band  &  Taylor  is  not  in  fact  the  oldest,  and  therefore  not  entitled  to 
preference.  It  is  in  fact  not  the  oldest  unsatisfied  judgment;  but 
the  older  judgments  against  Lowe  were  all  rendered  against  him  as 
one  of  a  firm,  and  in  favor  of  partnership  creditors;  while  the  judg- 
ment of  Taylor,  Band  &  Taylor  is  for  the  individual  debt  of  Lowe, 
and  therefore  properly  first  payable  out  of  this  fund  which  was  de- 
rived wholly  from  Lowe's  individual  property.  Hardy  v.  Mitchell, 
supra;  Weyer  v.  Thornburgh,  15  Ind.  125;  Dean  v.  Phillips,  17  Ind. 
406;  Bond  v.  Nare,  62  Ind.  505;  Nat.  Bank  v.  Locke,  89  Ind  428. 

Judgment  liens,  except  in  Indiana,  as  against  innocent  purchasers, 
are  subject  to  prior  equities  in  the  property.  Freem.  Judgm.  §§  356, 
357;  Glidewell  v.  Spaugh,  26  Ind.  319 ;  Jones  v.  Rhoadt,  74  Ind:  510; 
Huffman  v.  Copeland,  86  Ind.  224,  and  cases  cited. 

It  follows  that  the  remainder  due  upon  the  judgment  of  Taylor, 
Rand  &  Taylor  should  be  first  paid.      So  ordered. 


United  States  v.  Russell. 

(DiHriet  Covrt,  W.  D.  Texa».    1884.) 

1.  ICVmANTB — SlMItAB  BBT  UlKX>KNECTZD  ThAMTSACTIOWS—  GuiLTT  TtNOWT-EDOE. 

In  an  indictment  (or  tlie  falsification  of  an  account,  other  false  accounts 
made  by  the  defendant  at  about  the  same  time  may  be  introduced  in  evidence 
for  the  purpose  of  proving  guilty  knowledge. 

2.  Fame  AccotmT. 

An  acoonnt  including  items  for  services  not  actually  rendered  or  moneys  not 
actually  paid  is  a  false  account. 
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3.  Same — By  Mea-ns  of  an  Aomrr. 

. .  'An  officer  who  conspires  with  otherg  to  obtain  money  by  false  accounts  is 
'    euilty  of  falsUicaliou  though  he  may  be  ignorant  of  the  items  of  any  parlicu- 
iar  account. 

Turner,  J,,  (charging  jury.)  The  law  of  the  land  is  that  every  man 
IB  presumed  to  be  innocent  antil  his  guilt  is  established  by  the  evi- 
de&ce  in'the  case  beyond  a  reasonable  doubt.  By  a  reasonable  doubt 
is  not  meant  a  hypothetical,  speculative  doubt,  but  a  doubt  arising 
from  a  want  of  sufficient  evidence  to  satisfy  the  judgment  and  reason 
of  the  jury  that  the  defendant  is  really  guilty  as  charged.  In  order 
to  convict  the  defendant  you  should  be  satisfied  from  the  evidence 

(1)  that  the  account  set  out  in  the  indictment  is  a  false  account; 

(2)  that  defendant  made,  or  caused  the  same  to  be  made,  if  not 
actually  made  by  defendant,  but  by  some  other  person  acting  for  him 
and  under  his  direction  and  authority,  then  he  caused  it  to  be  made ; 

(3)  you  must  find  that  the  same  was  made  with  the  view  and  pur- 
pose of  presenting  the  same  to  the  first  auditor  of  accounts  of  the 
treasury  of  the  United  States  for  approval;  and  (4)  you  must  find 
that  the  defendant  knew  the  account  to  be  false. 

You  must  resolve  each  of  these  propositions  in  the  affirmative  be- 
fore  you  should  return  a  verdict  of  guilty.  The  three  first  proposi- 
tions you  must  determine  from  the  evidence  which  relates  to  the  par- 
ticular account  mentioned  in  the  indictment.  When  you  come  to  the 
consideration  of  the  fourth  proposition,  then,  and  not  till  then,  you 
may  consider  the  other  accounts  that  have  been  introduced  in  evi- 
dence. You  may  ask  why  were  these  accounts  put  in  evidence  at  all  ? 
The  answer  is,  the  law  has  made  guilty  knowledge  an  indispensable 
ingredient  in  the  offense,  and  you  are  required  to  pass  upon  this  ele- 
ment. The  difficulty  of  proving  by  direct  evidence  what  another  man 
knows  you  will  readily  discover.  The  law  requires  the  best  evidence 
that  the  nature  of  the  case  admits  of.  And  the  idea  being,  as  applied 
to  this  case,  that  the  defendant  would  be  more  likely  to  make  out  one 
false  account  by  accident,  mistake,  or  otherwise,  than  he  would  to 
make  several.  In  other  words,  the  likelihood  that  the  defendant  knew 
the  true  character  of  the  account  would  be  strengthened  in  proportion 
to  the-  number  of  acts  of  a  similar  character  done  at  or  about  the 
same  time.  To  illustrate,  suppose  you  lose  your  horse;  you  find  it 
in  the  possession  of  A.;  he  asserts  that  he  took  the  horse  by  mistake; 
but  you  find  that  about  the  same  time  he  took  horses  belonging  to 
several  others ;  would  not  the  fact  that  be  took  others  about  the  same 
time  be  proper  evidence  to  be  considered  in  determining  the  question 
whether  the  particular  taking  was  or  not  by  mistake  ?  The  obanceii 
of  mistake  decrease  in  proportion  as  the  alleged  mistakes  increase. 

I  have  tried  by  this  branch  of  the  charge  to  lay  down  the  rule  and 
also  to  give  you  an  idea  of  the  reason  upon  which  it  is  based,  and 
apon  this  point  it  is  for  you  to  determine  from  all  the  evidence 
whether  defendant  knew  the  account  to  be  false,  if  false  it  is.    There 
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is  no  conflict  in  the  evidence  as  to  the  character  of  the  Jones  account. 
It  is  shown  that  the  defendant  verified  the  account  mentioned  in  the 
indictment,  together  with  others,  by  bis  oath,  stating;  that  the  same 
werejiMt;  that  the  services  charged  for  had  been  actually  rendered; 
and  that  the  expenditures  therein  stated  were  actually  paid  in  lawful 
money,  as  he  believed,  etc.  This  oath  came  properly  in  the  line  of 
bis  official  duty;  and  it  is  upon  thefuith  of  this  oath  in  a  great  meias- 
ure  the  authorities  act  in  approving  and  paying  these  accounts.  The 
defendant  has  been  upon  the  witness  stand,  and  he  states  that,  as  a 
matter  of  fact,  he  did  not  know  that  the  account  mentioned  in  the  in- 
dictment was  and  is  a  false  account.  The  law  has  given  to  defend- 
ants the  privilege  of  t,eBtifying  in  their  own  behalf.  The  weight  to 
be  given  to  his  testimony  is  left  with  the  jury  to  determine  just  as 
they  determine  the  weignt  of  the  evidence  of  any  other  witness.  If 
the  jury  believe  him,  they  act  upon  his  evidence  accordingly.  If,  how- 
ever, there  is  a  conflict  between  his  evidence  and  other  evidence  in 
the  case,  and  the  facts  and  circumstances  in  evidence  which  they  do 
believe  are  inconsistent  with  the  defendant's  testimony,  then,  of 
course,  the  jury  disregard  his  evidence.  The  jury  being  the  exclusive 
judges  of  the  weight  of  the  evidence,  and  in  the  exercise  of  this  func- 
tion juries  are  not  to  lay  aside  their  powers  of  reason  and  discrimi- 
nation or  their  common  sense. 

What  is  a  false  account,  within  the  meaning  of  the  statute,  as  the 
same  applies  to  marshals'  accounts  ?  Upon  this  point  I  charge  you 
that  if  an  account  is  made  out  for  services  that  have  not  been  ren- 
dered, it  is  to  that  ettent  a  false  account.  If  an  account  is  made 
ont  for  money  actually  paid  out  and  expended,  which,  in  fact,  had 
not  been  paid  and  expended,  the  account  is  to  that  extent  a  false  ac- 
count. The  mode  of  keeping  marshals'  accounts,  as  ^stated,  is  this: 
The  marshal  makes  an  estimate  of  moneys  needed  by  him  to  defray 
expenses  in  serving  process  and  in  holding  courts,  and  he  makes  a 
requisition  for  such  amount.  A  draft  is  drawn  upon  the  proper  ofiB- 
cer  in  favor  of  the  marshal  for  the  amount  furnished,  and  the  mar- 
shal is  charged  with  that  amount.  To  balance  this  or  these  charges, 
the  marshal  makes  out  his  verified  accounts,  showing  the  actual  serv- 
ices rendered  and  moneys  actually  paid  out,  for  which  he  is  cred- 
ited, and  when  the  supply  is  exhausted  he  makes  another  requisition, 
the  government  proceeding  npon  the  pay-as-you-go  system.  Wbeu 
a  man  seeks  and  obtains  a  public  office  of  confidence  and  trust  he 
undertakes  to  bring  to  the  discharge  of  the  duties  of  that  office  care, 
caution,  skill,  and  diligence  proportionate  to  a  full  and  fair  discharge 
of  the  duties  imposed,  and  if  he  knowingly  shuts  his  eyes  to  passing 
events  pertaining  to  a  faithful  discharge  of  the  duties  imposed  he  is 
guilty  of  negligence  and  dereliction  of  duty  in  case  the  confidence 
and  trust  repo9e4  is  thereby  violated.  While  this  is  true,  the  law 
makes  knowledge  of  the  falsity  of  an  account  that  is  made  out  by 
the  marshal,  or  by  his  direction,  a  necessary  element  in  the  offense, 
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-which  mast  be  proven  to  the  satisfaction  of  the  jury  before  convic- 
tion. Still,  it  is  proper  for  the  jar;  to  consider  the  nature  of  the 
trust,  the  duties  thereby  imposed,  the  intelligence  of  the  party,  the 
likelihood  of  knowledge  upon  a  given  point  in  issue,  together  with  all 
the  evidence  before  them  upon  the  question  of  actual  notice. 

It  is  urged  by  the  government  that  the  evidence  establishes  as  a  fact 
that  the  defendant  entered  into  a  conspiracy  with  his  clerks  or  depu- 
ties, or  both,  to  the  end  that  accounts  should  be  made  out,  not  for  the 
actual  services  rendered,  not  for  the  actual  expenses  incurred,  but  for 
all  such  amounts  as  could  be  gotten  through  the  departments  at  Wash- 
ington and  paid.  If  from  the  evidence  you  find  that  there  was  such 
an  understanding  between  the  defendant  and  any  one  or  more  of  his 
clerks  or  deputies,  and  you  further  find  that  the  account  mentioned 
in  the  indictment  is  a  false  account,  and  was  made  in  pursuance  of 
the  understanding  that  accounts  were  to  be  made  out  that  should  be 
false,  then  in  that  event  I  charge  you  that  the  law  holds  defendant 
guilty,  the  same  as  if  he  had  made  out  the  account  himself,  and  he 
cannot  protect  himself  by  saying  that  he  did  not  know  the  real  char- 
acter of  the  account.  The  rule  of  law  being  that  when  persons  com- 
bine to  do  an  unlawful  act,  the  act  of  one  is  the  act  of  all,  and  notice 
to  one  is  notice  to  all,  so  far  as  it  relates  to  acts  done  in  furtherance 
of  the  common  design  and  purpose.  This  question  you  will  deter- 
mine from  all  the  facts  and  circumstances  in  evidence  before  you 
touching  this  particular  question.  It  is  insisted  here  by  the  able 
counsel  for  the  defendant  that  the  wrong,  if  any  there  be,  is  charge- 
able to  the  clerks  and  deputies  of  the  defendant.  In  regard  to  that, 
I  Have  this  to  say :  The  United  States  marshal  has  the  absolute  con- 
trol of  the  business,  as  well  as  of  the  accounts  of  his  office,  and  if 
from  the  evidence  you  believe  that  his  clerks  and  deputies  made  out 
false  accounts,  but  that  the  same  was  done  with  his  knowledge  and 
consent,  then,  as  he  had  control  over  them,  it  would  be  unjust  to 
cast  reproach  and  obloquy  upon  them,  they  being  but  the  instruments 
in  the  hands  of  the  defendants  to  do  the  bidding  of  their  principal, 
and  in  that  event  the  consequences  should  be  visited  upon  the  defend- 
ant, and  not  upon  those  who  had  simply  carried  out  the  will  and  di- 
rection of  their  superior,  as  that  would  be  making  a  scapegoat  for  the 
defendant  of  the  agents  he  had  employed  to  do  his  bidding  in  the 
matter,  and  for  which  he  more  than  they  should  be  held  responsible, 
if  responsibility  there  be.  As  I  have  said,  the  accounts  in  evidence, 
save  and  except  the  one  set  out  in  the  indictment,  are  permitted  to 
go  to  you  only  to  aid  you  in  determining  the  question  whether  the 
defendant  knew  the  account  mentioned  in  the  indictment  to  be  a  false 
account,  and  farther  than  that  they  have  nothing  to  do  with  your  delib- 
erations. But  it  is  proper  for  you  to  ask,  could  all  these  things  that 
have  been  detailed  by  the  evidence  be  done,  and  the  defendant  be  ig- 
norant thereof?  for  the  evidence  you  have  listened  to,  if  true,  shows  a 
fearfal  condition  of  things,  and  you  have  a  right  to  inquire  for  whose 
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interest  have  all  these  things  been  done.  From  an  honest,  actaal  ex- 
pense account,  no  money  could  legitimately  be  realized  by  the  defend- 
ant, or  any  one  else.  You  have  heard  and  seen  that  a  large  per  cent,  of 
the  acconnts  in  evidence  are  what  is  called  actual-ex|)ense  accoantsj 
and  yon  have  been  told  what  disposition  was  made  of  the  money,  as 
well  as  how  those  accounts  were  made  up,  and  I  charge  you  that  if 
an  actual-expense  account  is  made  out,  and  verified  as  such,  when  in 
fact  the  amount  of  moneys  therein  mentioned  as  expended  were  not 
in  fact  actually  paid,  the  same  is  to  that  extent  a  false  account. 

It  is  urged  that,  as  Sheely  and  McFarland  had  in  fact  spent  time 
in  endeavoring  to  arrest  Smith  and  other  persons  that  were  accused 
of  mail  robbery,  that  the  account  is  not  false,  because  the  same  char- 
acter of  service  had  been  performed  by  Sheely  and  McParland  for  the 
government.  The  acconnts  should  show  just  who  rendered  the  service, 
and  just  what  the  services  were,  and  just  what  was  actually  paid,  and  io 
whom.  The  accountsof  Sheely  and  McFarland  are  before  you,  and  if 
you  shall  find  that  they  have  been  paid,  or  have  been  charged  in  their 
individual  accounts  for  services  rendered  on  other  process,  covering  the 
same  period  as  charged  in  the  Jones  account,  it  would  follow  that  both 
cannot  be  true.  One  deputy  may  be  allowed  a  per  diem  for  endeavoring 
to  make  an  arrest,  but  if  his  own  account  shows  that  he  has  charged  for 
a  given  day  or  days,  it  would  be  a  false  charge  to  put  a  charge  for  per 
diem  for  the  same  days  in  somebody  else's  account,  so  as  to  reap  the 
benefit  thereof  and  get  double  or  treble  per  diem  pay.  In  other 
words,  one  deputy  cannot  have  his  own  per  diem  and  that  of  another 
for  the  same  time.  The  acconnts  other  than  the  Jones  account,  that 
have  been  given  in  evidence  before  you,  are  not  for  your  considera- 
tion, except  so  far  as  they  are  shown  to  be  false,  and  then  for  the  pur- 
pose only,  as  I  have  heretofore  stated. 

It  is  urged  that  marshals  could  not  make  anything  by  charging 
only  their  fees  as  allowed  by  law.  If  it  be  true  that  the  government 
is  a  hard  taskmaster,  it  must  also  be  admitted  that  no  man  is  com- 
pelled to  hold  office,  and  a  marshal  is  at  liberty  at  any  time  to  resign ; 
so  that  the  hardship,  if  hardship  it  be,  is  not  a  forced  one. 

As  to  the  plea  of  a  former  conviction,  I  have  this  to  say  to  you ; 
That  the  record  introduced  by  the  defendant  disproves  the  plea,  and 
that  matter  constitutes  no  defense  here,  and  you  will  not  consider  it. 
The  case,  so  far  as  it  relates  to  Mr.  Wolf,  has  been  dismissed,  and 
with  him  as  a  defendant  you  have  nothing  to  do. 

I  am  not  unmindful  of  the  unrest  that  you  have  felt  at  what  may 
have  seemed  to  you  as  unnecessary  delays  in  reaching  a  final  deter- 
mination of  the  case.  But  you  must  remember  that  from  the  first 
Tuesday  of  last  month  until  the  close  of  the  term  in  Austin  next  July, 
this  court  may  be  in  almost  constant  session,  and  that  the  district 
attorney,  as  well  as  myself,  constantly  employed,  and  that  the  mind 
as  well  as  the  body  cannot  stand  a  constant  strain,  and  that  therefore 
some  little  relaxation  may  be  the  best  economy  of  time.    I  do  not  say 
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this  because  I  have  discovered  any  want  of  attention;  quite  the 
contrary;  but  I  am  conscious  of  your  desire  to  return  to  your  homes 
and  to  your  families,  and  to  your  daily  avocations.  Justice  demands 
a  patient  and  careful  investigation  in  order  to  arrive  at  a  just  con- 
clusion. The  case  is  of  great  interest  both  to  the  government  and  to 
the  defendant,  and  the  responsibility  now  rests  with  you  to  ascertain 
the  truth,  and  when  you  shall  have  done  so,  it  will  be  your  bounden 
duty  to  declare  it  without  reference  to  consequences.  And  your  verdict 
will  simply  be,  "We,  the  jury,  find  the  defendant,  Stillwell  H.  Bussell, 
guilty  as  charged  in  the  indictment;"  or  that  "We,  the  jury,  find  the 
defendant,  Stillwell  H.  Bussell,  not  guilty."  The  question  as  to 
whether  the  defendant  intended  to  defraud  is  not  in  the  case,  as  that 
is  not  made  an  element  in  the  offense  charged. 

•  Verdict  of  guilty,  April  4, 1883.     Defendant  sentenced  to  two  years* 
confinement  in  'penitentiary  at  Chester,  Illinois.   ' 


MoBOAN  and  others  r.  Booebs. 

l&reuit  Court,  D,  Bhod»  Island.    February  12,  1884.) 

Tkade-Mark— Tbanspkb  bt  Obnerai.  Convetance. 

A.  trade-mark  will  pass  under  a  general  conrerance  of  all  the  assets  and  ef- 
fects of  a  Arm,  though  not  specifically  designated. 

In  Equity. 

Nathan  F.  Dixon,  J.  Van  Santvoord,  and  A.  Cheater,  for  complain- 
ants. 

Benj.  F,  Thurston  and  J.  C.  B.  Woods,  for  defendant. 

Colt,  J.  It  appears  by  the  bill  and  evidence  that  the  complain- 
ants had,  from  time  to  time,  advanced  large  sums  of  money  to  the 
firm  of  J.  Miller  &,  Sons,  who  were  carrying  on  the  business  in  Provi- 
dence, Bhode  Island,  of  the  manufacture  and  sale  of  certain  proprie- 
tary medicines,  notably  the  compound  known  as  Dr.  Haynes'  Arabian 
Balsam.  To  secure  the  complainants,  Miller  &  Sons  executed  a 
chattel  mortgage  to  them,  dated  June  1,  1875.  On  or  about  March 
22,  1876,  the  complainants  took  possession  under  the  mortgage  and 
proceeded,  through  an  agent,  to  carry  on  the  business  of  the  manu- 
facture and  sale  of  these  medicines.  Subsequently,  on  February  13, 
1877,  Miller  &  Sons  conveyed  to  the  defendant,  Bogers,  the  exclusive 
right  to  use  their  trade-marks,  and  to  make  and  sell  their  medicinal 
compounds.  The  present  suit  is  brought  to  restrain  the  defendant 
from  using  these  trade-marks.  The  main  question  in  the  case  turns 
upon  the  meaning  of  the  following  clause  in  the  mortgage : 
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"The  following  articles  of  personal  property,  now  in  our  possession,  and 
now  in  and  upon  the  premises  linown  and  designated  as  numbers  (8)  eiglit^ 
and  (12)  twelve  High  8treiBt,<n  said  city  of  Providence,  viz.:  The  entire' 
property,  stock,  furniture,  and  fixtures,  and  other  articles,  now  in  and  upon 
said  premises,  together  with  all  debts  and  book  accounts,  assets,  and  effects 
of  every  kind  and  nature,  belonging  to  said  firm  of  J.  Miller  &  Sons." 

The  complainants  contend  that  the  above  recital  includes  all  trade- 
marks then  owned  and  used  by  Miller  &  Sons  in  their  business  on 
High  street,  and  that  such  was  the  intention  of  the  contracting  par- 
tiesi  The  defendant  claims  that  this  description  does  not  cover  any 
trade-mark,  but  only  the  property,  stock,  accounts,  etc.,  belonging  to 
the  firm;  that  such  was  the  intention  of  tho  parties;  and  that  the 
proof  shows  that  at  most,  and  independent  of  the  mortgage,  the  com- 
plainants have  a  parol  license  to  use  the  trade-marks  until  reim- 
bursed for  their  advances  to  Miller  &  Sons.  The  clause  of  convey- 
ance in  the  mortgage  is  very  broad  in  its  terms.  Clearly  the  language 
bears  the  construction,  and  will  bear  no  other  than  that  the  whole 
property  of  Miller  &  Sons,  upon  the  premises  occupied  by  them,  to- 
gether with  their  assets  of  every  kind,  passed  by  way  of  mortgage  to 
the  complainants.  The  description  plainly  identifies  the  property 
and  states  what  is  conveyed.  It  is  not  a  case  where  there  is  an  am- 
biguity by  reason  of  two  inconsistent  descriptions  in  the  same  instru- 
ment, nor  is  it  a  case  where  the  instrument  fails  to  point  out  the  sub- 
ject-matter so  that  a  stranger,  after  examination,  might  be  deceived, 
but  in  plain  and  unequivocal  language,  and  for  the  large  consideration 
of  $48,500,  the  entire  property  of  the  firm  of  Miller  &  Sons,  at  their 
place  of  business,  and  all  the  firm  assets,  are  conveyed  by  way  of 
mortgage  to  the  complainants.  There  is  no  reason  why  a  trade-mark 
cannot  be  conveyed  with  the  property  with  which  it  is  associated.  As 
an  abstract  right,  apart  from  the  article  manufactured,  a  trade-mark 
cannot  be  sold,  the  reason  being  that  such  transfer  would  be  produc- 
tive of  fraud  upon  the  public.  In  this  respect  it  differs  from  a  patent 
or  a  copyright.  But  in  connection  with  the  article  produced,  it  may 
be  bought  and  sold  like  other  property.  It  constitutes  a  part  of  part- 
nership assets,  and  is  properly  sold  with  the  firm  property.  Browne, 
Trade  M.  §§  360,  361;  Hall  v.  Barrows,  10  Jur.  (N.  8.)  55 ;  Aimworth 
v.  Walmaley,  35  Law  J.  Ch.  362;  Kidd  v.  Johnson,  100  U.  S.  617; 
Walton  V.  Crowley,  3  Blatohf.  440;  Congress  dt  Empire  Spring  Co.  v. 
High  Rock  Conf/reas  Spring  Co.  57  Barb.  526,  and  4  Amer.  L.  T.  Eep. 
168;  Dixon  Crucible  Co.  v.  Guggenheim,  2  Brewst.  821.  For  a  trade- 
mark to  pass  under  a  bill  of  sale  it  is  not  necessary  that  it  should  be 
specifically  mentioned.  In  Shipwiight  v.  Clements,  19  Weekly  Rep.  599, 
there  was  a  sale  by  one  partner  to  the  other  of  all  his  interest  in  the 
partnership,  stock  in  trade,  goods,  chattels  and  effects,  book  debts, 
moneys  in  the  bank,  and  all  other  property  not  being  on  the  premises, 
the  defendant  covenanting  that  he  would  not  carry  on  the  trade 
within  one  mile  of  the  premises,  or  in  any  way  affect  the  business  to 
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be  thereafter  carried  on  by  the  purchaser.  The  court  held  that  this 
was  a  sale  of  the  business,  and  that  a  tra4e-mark  passed  under  such 
a  sale,  whether  specially  mentioned  or  not.  If  a  trade-mark  is  an 
asset,  as  it  is,  there  is  no  reason  why  it  should  not  pass  under  the 
term  assets,  in  an  instrument  which  conveys  the  entire  partnership 
property.  To  hold  that  the  trade-mark  is  not  included  in  this  mort- 
gage, is  to  say  that  the  most  valuable  part  of  the  partnership  prop- 
erty is  not  covered  by  the  words  assets  and  effects  of  every  kind  and 
nature. 

The  evidence,  in  our  opinion,  strongly  confirms  the  construction 
we  have  put  upon  the  instrument,  and  shows  that  such  was  the  intent 
of  the  parties.  The  complainants  proceeded  to  take  possession  ten- 
der the  mortgage  of  the  entire  property  and  assets  of  the  firm,  to  use 
the  trade-marks,  and  to  manufacture  and  sell  the  medicinal  com- 
pounds. At  the  time  possession  was  taken,  one  of  the  Millers  sent  for 
Mr,  Morgan,  and  surrendered  the  keys.  Two  of  the  Millers  for  months 
after  this  continued  to  sell  the  medicines  under  the  direction  of  the 
agent  who  was  carrying  on  the  business  for  the  complainants.  The 
annual  royalty  due  Dr.  Haynes  the  complainants  assumed  an.d  paid. 
The  defendant,  Bogers,  as  shown  by  his  letters,  understood  that  the 
complainants  had  succeeded  to  all  the  rights  of  Miller  &  Sons,  and 
were  running  the  business.  He  says,  however,  that  in  the  fall  of 
1876,  after  a  consultation  with  the  Millers,  and  after  what  they  said, 
he  took  legal  advice,  and  found  that  the  complainants  had  title  un- 
der the  mortgage  only  to  the  goods  and  effects  of  Miller  &  Sons.  But 
that  his  mind  was  not  clear  on  the  question  of  the  trade-marks  is 
shown  by  the  fact  that  subsequently,  in  his  conveyance  from  Miller 
&  Sons,  of  February  13,  1877,  under  which  he  now  claims  the  right 
to  use  these  trade-marks,  there  is  a' provision  that  if,  at  the  expiration 
of  two  years,  he  should  not  be  in  the  exclusive  enjoyment  of  the  trade- 
marks in  consequence  of  any  act  done  by  the  Millers  in  conveying  or 
incumbering  them,  then,  at  his  option,  the  annuities  to  be  paid  to  the 
Millers  under  the  agreement  were  to  cease.  The  fact  that  the  com- 
plainants agreed  to  turn  over  the  property  to  the  Millers  after  they 
had  been  paid  cannot  operate  to  divest  them  of  the  exclusive  right  to 
the  trade-marks  if  they  had  acquired  such  under  the  mortgage.  With 
such  exclusive  right  they,  as  well  as  Miller  &  Sons,  might  hope  the 
debt  would  soon  be  extinguished,  but  without  such  exclusive  right  such 
a  result  would  be  most  improbable. 

Upon  a  proper  construction  of  the  clause  of  conveyance  in  the 
mortgage,  and  upon  the  evidence  showing  the  intent  of  the  parties,  we 
are  satisfied  that  the  relief  prayed  for  should  be  granted,  and  that 
the  defendant  should  be  enjoined  from  the  use  of  the  trade-marks. 
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Turriix,  Trastee,  etc.,  v.  (JiiAfum  and  otbetcu 

(CireuU  Court,  8.  D.  Ntw  York.    March  10, 1884.) 

L  PATEKTS—CRiMPiHo-MACHncB— Patent  No.  37,033. 

The  first  claim  of  patent  No.  37,033,  for  an  improTement  in  frilling  and  crimp-  ' 
ing  machines,  being  limited  by  its  terms  to  a  combination  in  which  the  blade 
acts  to  apace  the  crimps  as  well  as  to  form  them,  is  not  infringed  by  a  crimper 
which  does  not  space  the  crimps. 

2.  Same— Obimfer  and  ISmoothsb— Second  Claih. 

The  specifications  for  the  second  claim  of  the  same  patent,  describing  a  com- 
bined crimper  and  smoother,  point  out  the  method  in  which  the  parts  can  oper- 
ate without  spacing  the  crimps,  and  the  claim  is  infringed  by  a  machine  which 
crimps  and  smooths  the  oloth  by  a  similar  device. 

C.  B.  StoughUm,  tot  complainant. 
Vanderpoel,  Oreen  d  Cuming,  for  defendants. 

WaijjAce,  J.  The  complainant's  patent,  (No.  37,033,  Crosby  &  Kel- 
logg, patentees,  granted  December  2,  1882,)  for  an  improvement  in 
frilling  and  crimping  machines,  describes  and  claims  devices  which 
oonstitate  distinct  inventions  residing  in  the  same  machine.  The 
devices  for  forming  and  spacing  the  frill  or  crimp,  and  those  for  se< 
curing  them  in  place  after  it  is  formed,  accomplish  distinct  results, 
both  of  which  are  useful,  and  either  of  which  would  support  a  patent. 
The  devices  also  co-operate  to  make  the  stitched  plait.  The  sewing 
mechanism  is  essential  only  for  making  the  complete  or  stitched  plait. 
The  claims  of  the  patent  cover  all  the  devices  in  combination,  and 
also  the  sub-combinations,  which  are  operative  only  in  forming  and 
spacing  the  frills  or  plaits.  The  first  claim  covers  the  crimping  de- 
vices with  and  without  the  stitching  mechanism.  It  is  limited,  how- 
ever, by  its  terms  to  a  combination  in  which  the  blade  or  crimper 
acts  to  space  the  crimps  as  well  as  to  form  them.  The  defendants' 
crimper  does  not  act  to  space  the  crimps,  and  they  do  not  therefore 
infringe  thjs  claim.  The  second  claim  is  as  follows :  "In  combina- 
tion, a  criifiper  and  a  smoother,  substantially  such  as  described,  and 
acting  substantially  as  specified,  to  fold  the  crimps  to  an  edge."  The 
crimper  described  in  the  specification  is  a  blade  actuated  by  a  cam 
and  spring,  and  its  mode  of  operation  is  to  engage  the  cloth,  advance 
and  make  a  crimp  of  the  cloth  lying  between  it  and  the  holder,  and 
shove  the  cloth  along  under  the  holder;  it  then  retreats  for  another 
advance.  Whil^  it  moves  forward  to  crimp  it  acts  as  a  crimper. 
After  the  crimp  is  formed  it  acts  as  a  spacer  to  space  the  crimps 
apart,  and  as  a  pusher  to  force  the  goods  through  the  machine.  The 
space  between  the  crimps  depends  upon  the  length  of  advance  of.  the 
crimper  after  the  crimp  is  formjsd,  which  is  determined  and  made 
adjnstable  by  other  mechanism.  The  crimper  which  is  included  in 
this  olaiiA  is  one  which  is  to  operate  in  combination  with  the  other 
necessary  co-operative  parts  snbstantially  in  the  manner  thus  pointed 
oat.     It  may  operate  effectively  to  fold  the  crimp  to  an  edge  without 
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spacing  them  regularly,  and  in  this  regard  may  be  an  improvement 
upon  the  Singer,  or  Arnold,  or  Magic  ruffle  Contrivance.  In  describ- 
ing their  invention,  the  patentees  state  that  the  invention  "consists 
esstntially  of  two  parts,— the  one  for  forming  the  crimps,  and  the 
other  for  securing  them  in  place  after  they  are  formed;"  and  they 
then  proceed  to  say  that  "the  mechanism  for  forming  the  crimps  con- 
sists of  a  crimper  which  both  forms  and  spaces  them."  The  specifi- 
cation plainly  describes  how  the  parts  can  operate  to  fold  the  crimps 
to  an  edge  without  spacing  them.  The  language  of  the  claim  is  apt 
and  precise  to  cover  such  a  combination,  and  clearly  distinguishes 
the  functions  of  the  operative  parts  from  those  -assigned  to  the  parts 
in  the  first  claim. 

While  the  defendants'  machines  do  not  employ  a  crimper  which 
operates  independently  to  space  the  crimps,  their  crimper  and  smoother 
effect  the  operation  of  folding  the  crimps  to  an  edge,  and  their  de- 
vices in  this  bebklf  are  the  substantial  equivalents  of  those  in  the 
combination  described  in  the  second  claim.  In  their  machines  the 
spacing  is  done  by  revolving  rolls  or  holder,  which,  after  each  crimp 
is  formed,  advances  the  cloth,  while  the  blade  is  retreating  through  a 
distance  equal  to  the  space  between  the  successive  crimps. 

The  second  claim  and  the  fourth  claim  of  the  patent  are  infringed. 
The  fifth  claim  is  not  infringed,  as  the  defendants  have  no  auxiliary 
smoother  such  as  is  described  in  the  patent. 

The  decree  is  ordered  for  the  complainant,  adjudging  infringment 
of  the  second  and  four|b  claims  of  the  patent. 


Taft  v.  Steere  and  others. 
{Cireutt  Court,  D.  Rhode  Inland.    February  9, 1884.J 

1.  Patents— Improvement  in  Looms — Shuttlb-Kacb. 

The  charr.cteristic  feature  of  the  second  clulm,  pntenfed  liy  letters  No. 
63,853,  for  improvements  in  loomsi,  is  the  vertical  Hpring  adjusted  over  each 
end  of  the  shuttle-race ;  and  a  contrivance  for  ctaecliiQg  the  flight  of  the  shnt- 
tle  by  other  means  is  not  an  intriugement. 

2.  BaMK — ADJUSTABLiS   NoSB-PlECE. 

The  tbint  claim  of  the  same  patent,  if  valid  at  all,  Is  not  infringed  without 
the  use  of  an  adjustable  nose-piece  upon  the  cam. 

In  Equity. 

A.  J.  P.  Joy,  for  complainant. 

Eugene  F.  Warner  and  Walter  B.  Vincent,  for  defendants. 

Before  Lowell  and  Colt,  JJ. 

Colt,  J.  The  complainant  in  his  bill  charges  the  defendants  with 
the  infringement  of  certain  letters  patent  for  improvements  in  looms, 
dated  March  26,  1867,  No.  63,853,  issued  to  James  J.  Walworth  and 
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Gnstavns  E.  Baschick,  assignees  of  Caspar  Zwicki,  the  inventor.  By 
subsequent  assignmeuts  the  plaintiff  became  .the  owner  of  the  patent. 
The  alleged  infringements  relate  to  the  second  and  third  claims.  The 
second  claim  is  as  follows : 

"In  combination  with  the  shiittlc-race  the  springs,  H,  at  either  end,  ar- 
ranged over  the  top  of  the  sbuttle-path,  aad  provided  with  means  for  ver- 
tical adjustment  substantially  as  described." 

The  specification  says : 

"Alx)ve  each  end  of  the  shuttle-race,  E,  are  springs,  H,  each  fastened  to 
holding-pieces,  e,  on  the  side  of  the  race,  so  that  they  can  be  adjusted  in  a 
vertical  direction,  and  provided  with  a  set,  or  thumb-screw,  at/,  for  the  pur- 
pose of  further  adjustment  of  the  free  end  of  said  spring,  H,  in  a  vertical  di- 
rection. The  function  of  these  springs,  H,  is  to  stop  the  shuttle  gradually, 
and  without  recoil,  and  to  keep  it  in  its  proper  position  on  the  shuttle-race 
to  receive  the  blows  of  the  picker  staffs,  T." 

The  essence  of  this-  claim  is  a  spring,  capable  of  vertical  adjost- 
ment,  over  each  end  of  the  shuttle'^race,  to  checsk  the  flight  of  the 
shattle,  and  keep  it  in  its  place.  The  defeudai^ts  do  not  use  this. 
Their  looms  have  no  spring  over  the  top  of  the  shuttle-race,  and  no 
means  of  vertical  adjustment.  They  use  a  piece  of  wood  screwed  on 
to  the  top  of  the  shuttle-race,  or  a  narrow  piece  of  wood  screwed  on 
to  the  inside  of  the  top,  and  the  evidence  goes  to  show  that  these  have 
been  in  use  for  a  period  of  35  years.  The  side  of  the  shuttle-box  in 
the  defendants'  looms  is  of  such  shape  that  it  operates  to  check  the 
flight  of  the  shuttle,  and  it  also  appears  to  he  adjustable,  but  the  im- 
portant element  in  the  plaintiff's  claim  is  a  spring  on  the  top  of  the 
shnttle-box,  capable  of  vertical  adjustment,  and  this  we  do  not  And, 
nor  any  equivalent  therefor,  in  the  defendants'  machine,  and  so  there 
is  no  infringement. 

The  third  claim  is  as  follows: 

"III  combination  with  the  picker  staff  of  a  loom,  the  cam,  IS,  when  pro- 
vided with  the  adjustable  piece,  o,  substantially  as  described." 

It  is  not  contended  that  Zwicki  was  the  first  to  pake  a  cam  with 
a  nose,  in  two  pieces,  instead  of  being  solid,  but  the  adjustable  char- 
acter of  the  nose-piece  upon  the  cam  is  claimed  as  an  improvement. 

After  carefully  examining  the  evidence  and  exhibits,  we  are  satis- 
fied that  the  cams  used  by  the  defendants  are  not  adjustable  for  any 
practicable  purpose,  that  such  adjustment  is  not  attempted  in  their 
use;  and  that  it  is  doubtful,  at  least,  whether  there  is  any  utility  in 
this  feature  of  the  patent,  supposing  the  nose-piece  to  be  attached  to 
the  cam  exactly  as  shown  in  the  model.  It  does  not  appear  that  any 
looms  embodying  the  improvements  claimed  in  this  patent  have  ever 
been  put  in  operation. 

These  conclusions  dispose  of  the  two  main  questions  raised  in  this 
case,  and  we  therefore  deem  it  unnecessary  to  consider  any  others. 

The  bill  shoald  be  dismissed. 
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Smith  v.  Halktard  and  others. 

[OiretUt  Court,  D.  Rhode  Island.    February  9, 1884.J 

Motion  for  Contempt— Plaih  Evidesce  Requip.ed. 

To  sustain  a  motion  for  conteinpt  on  account  of  the  violation  of  an  injunc- 
tion issued  to  restrain  tlie  infringement  of  a  patent,  it  must  appear  clearly  and 
indisputably  that  tlie  infringement  coatiaues. 

In  Equity.    Motion  for  contempt. 

John  L.  S.  Roberts  and  George  L.  Roberts,  for  complainant.   • 

Wilmarth  H.  Thurston  and  Beiy.  F.  Thurston,  for  defendants. 

Before  Lowell  and  Colt,  JJ.  . 

Colt,  J.  The  defendants  contend  that  they  are  not  violating  the 
injunction  recently  granted  by  this  court  by  reason  of  certain  changes 
made  in  their  machine.  The  plaintiff  claims  that  the  defendants 
still  infringe  the  first  and  seventh  claims  of  the  lacmg-hook  patent, 
as  well  as  the  patent  for  lacing-hook  stock.  The  lacing-hook  patent 
is  for  a  combination.  One  of  the  elements  of  the  feeding  device 
mentioned  in  the  first  and  seventh  claims  is  a  spring  inserted  in  the 
groove  along  which  the  stock  is  fed,  which  operates  to  raise  the  stock 
and  clear  it  from  the  Aies.  In  their  present  machine  the  defendants 
use  no  spring.  The  inclines  in  the  groove  of  the  feeding  mechanism 
are  not,  in  our  opinion,  the  equivalents  of  the  spring,  and  do  not  per- 
form the  same  function,  and,  as  shown  in  the  affidavit  of  Mr.  Ren- 
wick,  may  be  dispensed  with  altogether.  By  leaving  out  one  ele- 
ment of  the  combination  a  serious  doubt  is  raised  as  to  the  defend- 
ants' infringement. 

As  to  the  lacing-hook  stock  patent  the  position  is  strongly  urged  by 
the  defendants  that  the  patent  is  for  stock  with  a  series  of  alternate 
necks  and  indentations,  and  that  in  their  present  machine  they  only 
use  a  single  neck  and  indentation  at  the  end  of  the  stock  strip,  and  not 
a  series.  The  plaintiff  contends  that,  while  at  no  moment  of  time  a 
series  exists,  this  is  due  to  the  fact  that  each  neck  and  indentation  is  cut 
out  as  soon  as  fofmed,  and  that  a  series  does  exist  in  order  of  time 
or  successively,  as  is  shown  by  the  successive  holes  in  the  waste 
strip.  It  is  clear,  from  the  specification  and  drawing,  that  the  pat- 
entee contemplated  the  co-existence  of  a  series  of  alternate  necks  and 
indentations.  It  is  from  stock  so  specially  prepared  in  a  series  from 
which  the  blanks  for  the  formation  of  lacing-hooks  were  to  be  cat.  It 
may  well  be  doubted  whether,  in  view  of  the  terms  of  the  patent  and 
the  prior  state  of  the  art,  the  patent  can  be  held  to  extend  to  a  single 
neck  and  indentation. 

Motions  of  this  character  are  not  granted  unless  the  violation  of 
the  injunction  is  plain  and  free  from  doubt.  Walk.  Pat.  481;  Bird- 
sail  V.  Hagerstown  Mannfg  Co.  2  Ban.  &  A.  519;  TAddle  v.  Cory, 
1  Blatchf.  1;  Welling  v.  Trimming  Co.  2  Ban.  &  A.  1;  Bate  Rc/rig. 
Co.  v.  Eastman,  11  Fed.  Rep.  902. 

Motion  denied 
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The  C;  D.  Bbtakt. 

{Dittriet  Court,  D.  Oregon.    March  18, 1884.) 

1.  Saitasb  bt  Pilot. 

Under  the  Oregon  pilot  act  of  1882,  (Sess.  Laws,  15,)  a  pilot  is  bound  to  rea- 
der aid  to  a  vessel  "  io  stress  of  weather  or  in  case  of  disaster,"  and  be  is  not 
entitled  to  salvage  for  such  service  unless  he  is  thereby  involved  in  '■  extraor- 
dinary daneer  and  risk." 

2.  Case  nr  Jddoxbrt. 

The  libelant  in  a  smooth  sea  and  calm  weather  boarded  the  Bryant  in  a  thick 
fog,  while  she  lay  aground  at  low  tide  on  the  outer  edge  of  the  middle  sand  of 
the  Columbia  river,  and  al  the  next  flood  sailed  her  over  into  deep  water  in  the 
south  channel,  and,  after  drifting  out  to  sea  in  the  night,  brought  her  into 
port  the  next  morning.  Held,  that  the  service  of  the  libelatit  did  not  involve 
■  any  "  extraordinary  danger  or  Hsk,"  and  that  he  was  only  entitled  to  a  pilot's 
compensation  therefor. 

In  Admiralty. 

Frederick  R.  Strong,  for  libelant. 

M.  W.  Fechheimer,  for  claimant. 
,  Dbadt;  J.  The  libelant,  Henry  Olsen,  brings  this  salt  to  obtain  a 
decree  for  salvage  against  the  Amehoan  bark  C.  D.  Bryant  and  her 
cargo,  for  services  rendered  her  at  the  month  of  the  Columbia  river 
on  September  4  and  5,  1883.  The  master  of  the  Bryant,  James  P. 
Batman,  intervening  for  his  interest  and  that  of  his  co-owners  in  the 
vessel,  as  well  as  the  owners  and  consignees  of  the  cargo,  answers 
the  libel,  denying  that  the  libelant  performed  any  salvage  service  on 
the  occasion  in  question,  and  alleging  that  he  acted  as  bar  pilot 
merely,  for  which  service  he  was  duly  paid.  The  evidence  is  very 
volaminous,  and,  as  usual  in  such  cases,  is  largely  irrelevant,  imma- 
terial, and  repetitions.  The  material  facts  appear  to  be  that  on  Sep- 
tember 4, 1883,  the  Bryant  being  bound  on  a  voyage  from  Hong  Kong 
to  Portland,  drawing  about  19  feet  of  water,  was  off  the  mouth  of  the 
Columbia  river,  when,  about  2:30  p.  h.,  and  near  high  water,  she 
grounded  on  the  outer  edge  of  the  middle  sand  in  12  to  1 5  feet  of 
water  at  low  tide,  and  about  three  miles  south-west  of  Gape  Disap- 
pointment light — the  sea  being  smooth,  the  weather  calm,  and  a  thick 
fog  or  smoke  on  the  bar;  that  about  5  o'clock  she  was  boarded  by 
the  libelant,  a  bar  pilot  from  the  pilot-schooner  Cousins,  who  there- 
upon took  charge  of  her ;  that  the  vessel  lay  quietly  in  her  bed  in  the 
uand  after  the  libelant  took  charge,  until  the  flood  tide  began  to 
'make,  and  the  wind  freshened  from  the  north-west,  when  with  the 
aid  of  her  sails  and  the  swell  of  the  sea  she  rubbed  across  the  sand 
some  time  betore  3  o'clock  on  the  morning  of  the  5th,  in  a  south- 
easterly direction,  into  deep  water,  and  was  afterwards  carried  by  the 
ebb  tide  and  an  easterly  wind  in  a  south-westerly  direction  to  sea, 
where  she  laid  off  until  daylight,  and  then  came  in  over  the  bar  with 
a  light  breeze  and  the  flood  tide,  and  was  taken  in  tow  by  a  tug,  and 
brought  to  Astoria  and  beached  with  three  or  four  feet  of  water  in  her 
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hold ;  that  the  veesel  commenced  to  leak  before  9  o'clock  in  the  even- 
ing of  the  4th,  and  continued  to  do  so  until  beached  in  the  mud  at 
Astoria,  both  pumps  being  worked  continuously  in  the  mean  time, 
which  leak  was  wholly  caused  by  the  displacement  of  30  or  40  feet  of 
the  after-part  of  the  keel,  while  on  the  sand  as  aforesaid ;  and  that 
the  vessel  is  worth  $15,000,  and  her  cargo,  which  consists  of  rice  and 
China  goods,  is  worth  about  $50,000. 

Much  of  the  testimony  and  controversy  in  the  case  relates  to  the 
question  whether  the  conduct  of  the  libelant,  while  in  charge  of  the 
vessel,  was  that  of  a  skillful  and  diligent  pilot  or  not.  For  instance, 
it  appears  that  soon  after  boarding  the  vessel,  while  the  tide  was  ebb- 
ing to  the  south,-west  and  a  light  breeze  was  blowing  from  the  north- 
west,  the  libelant  caused  the  port  anchor  to  be  dropped  from  the  cat- 
head and  went  below  to  change  his  clothes,  whi^h  were  wet,  and  take 
some  rest,  where  he  remained  until  near  9  o'clock,  when,  at  the  sug- 
gestion of  the  master,  he  came  on  deck  and  had  the  anchor  taken 
up,  because  the  master  insisted  that  the  vessel  was  surging  ahead — 
taking  chain — and  would  soon  be  on  the  anchor,  all  of  which  the 
libelant  denied  at  the  time  and  since.  Upon  the  vessel  being  brought 
to  Portland  and  hove  down,  it  was  found  there  were  some  bruises  and 
indentations  well  forward  on  her  port  side,  which  were  thought  to 
have  been  made  by  the  vessel  coming  in  contact  with  the  Suke  of  the 
anchor  while  she  lay  on  the  sand.  All  of  them  were  mere  surface 
bruises,  the  wood  in  the  worst  one  not  being  bruised  more  than  three 
inches  deep,  and  were  all  repaired  by  cutting  out  the  bruised  portions 
and  letting  in  a  scarf-piece  in  its  place  at  a  comparatively  small  cost, 
and  did  not  at  all  affect  the  tightness  of  the  vessel  or  cause  her  to 
leak.  So  far  as  appears,  the  dropping  of  this  anchor  was  a  usdess 
act.  It  might  prevent  the  vessel  from  going  off  as  she  went  on,  of 
which  there  was  not  the  least  probability  at  that  .time,  if  ever ;  and 
it  was  impossible  for  her  to  go  further  on  until  the  tide  flooded.  At 
the  same  time  it  was  certainly  a  harmless  act,''  provided  it  was  taken 
up,  as  it  was,  before  the  flood-tide  commenced  to  make ;  and  even 
then,  with  the  heave  of  the  sea  and  the  wind,  both  from  the  north- 
west or  thereabout,  the  vessel  would  be  driven,  not  upon  the  anchor, 
but  to  the  southeast  of  it. 

But  the  management  of  this  anchor,  whether  skillful  or  unskillful, 
does  not  affect  the  libelant's  right  to  salvage.  If  any  damage  was 
caused  to  the  vessel  by  the  neglect  or  want  of  skill  on  the  part  of  the 
libelant  in  this  respect,  at  most,  the  amount  thereof  could  only  be  de- 
ducted from  the  salvage  to  which  the  libelant  might  otherwise  be  en- 
titled. But  no  claim  is  made  in  the  pleadings  for  any  damage  on 
this  account,  and  it  is  doubtful  if  any  was  sustained.  If,  under  the 
circumstances,  the  act  was  bad  seamanship,  it  is  a  matter  for  the 
consideration  of  the  pilot  commissioners,  and  not  a  defense  to  this 
suit.  Salvage  service  is  a  meritorious  one,  and  it  has  always  been 
the  policy  of  the  law  to  reward  liberally  thpse  who  successfully  engage 
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in  it,  according  to  the  skill,  danger,  and  property  involved  in  the  under- 
taking. Bat  the  drift  of  American  legislation  and  decision  is  against 
the  policy  of  allowing  pilots  to  act  as  salvors  on  their  own  pilot 
grounds.  It  has  been  thought  or  found  that  the  temptation  to  become 
a  salvor  might  induce  a  pilot  to  make  or  allow  an  occasion  for  such 
service  that  he  might  profit  by  the  distress  of  the  ship  which  he  is 
bound  to  navigate.  Hobart  v.  Drogan,  10  Pet.  120;  The  Wave,  2 
Paine,  136 ;  3  Pars.  Ship.  &  Adm.  271.  A  pilot  is  a  public  oflSoer 
whose  duties  and  compensation  are  prescribed  bylaw;  and  when  act- 
ing in  the  line  of  his  duty  he  is  not  entitled  to  any  other  compen- 
sation. As  was  said  by  Mr.  Justice  Washington,  in  the  Case  of  Le 
Tigre,  3  Wash.  C.  0.  571,  while  considering  the  question  whether 
official  duty  could  be  compensated  by  salvage : 

"Of  this  class  of  cases  is  that  of  the  pilot  who  safely  conducts  into  port  a 
vessel  in  distress  at  sea.  He  acts  in  the  performance  of  au  ordinary  duty, 
imposed  upon  him  by  the  law  and  the  nature  of  his  employment,  and  he  is 
therefore  not  entitled  to  salvage,  unless  in  a  case  where  he  goes  beyond  the 
ordinary  duties  attached  to  his  employment." 

The  pilot  laws  of  the  several  states  generally  require  pilots  to  render 
aid  to  vessels,  if  possible,  on  their  cruising  ground  whenever  needed ; 
and  in  cases  when  extraordinary  risk  and  danger  is  thereby  incurred, 
provision  is  made  for  extra  compensation.  The  duties  and  compen- 
sation  of  an  Oregon  Columbia  river  bar  pilot  are  prescribed  by  the 
pilot  act  of  1882.  Sess.  Laws,  15.  The  act  (section  27)  gives  the 
pilot  so  much  a  foot  draft  of  the  vessel  for  his  service;  and  (section 
21)  provides  that  he  must  keep  a  suitable  pilot-boat,  on  which  he  shall 
cruise  outside  the  bar  "unless  prevented  by  tempestuous  weather,"  and. 
he  "must  at  all  times  promptly  extend  aid  to  vessels  in  stress  of 
weather  or  iu  ease  of  disaster ;  *  •  ♦  provided,  that  this  section 
shall  not  affect  any  claim  for  salvage  arising  out  of  services  involv- 
ing extraordinary  danger  and  risk."  Under  this  section  21  it  was 
the  duty  of  the  libelant  to  extend  to  the  Bryant  whatever  aid  she 
might  need  and  he,  as  pilot,  could  give,  and  in  so  doing  he  did  not 
entitle  himself  to  salvage  or  other  compensation  than  that  prescribed 
by  law,  unless  he  thereby  incurred  "extraordinary  danger  and  risk." 
Neither  the'  value  of  the  vessel  nor  the  benefit  she  receives  from  the 
service  enter  into  the  question  of  compensation.  Unless  the  pilot 
incnrs  more  than  ordinary  "danger  and  risk  in  the  discharge  of  his 
duty,  he  is  only  entitled  to  the  ordinary  compensation.  Whether  this 
section  includes  the  case  of  a  wreck,  properly  speaking, — that  is,  a 
vessel  abandoned  at  sea,  or  stranded  and  abandoned, — is  a  question 
not  necessary  to  decide  in  this  case.  If  it  does,  as  it  well  may,  the 
pilot  must  render  what  aid  he  can,  as  such,  and  if  in  so  doing  he 
does  not  incur  extraordinary  "danger  or  risk"  he  must  be  content 
with  the  ordinary  compensation. 

The  Bryant  was  not  a  wreck  in  any  sense  of  the  word.  She  had 
just  gone  easily  on  to  a  sand-bank,  where,  if  the  weather  had  con- 
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tinned  as  calm  as  it  then  was,  she  might  have  remained  for  weeks 
without  any  serious  injury.  Her  master  and  crew  were  on  board, 
with  reason  to  believe  that  the  vessel  could  be  floated  off  at  the  next 
tide,  as  she  was;  and,  in  any  event,  that  the  tugs  would  come  to  her 
assistance  and  pull  her  off  as  she  went  on.  There  is  a  conflict  in  the 
testimony  as  to  whether  the  libelant  boarded  the  vessel  and  took 
charge  of  her  as  a  pilot  or  not.  But  there  is  not  much  room  for 
doubt  about  the  matter.  He  boarded  her  from  a  pilot  schooner,  say- 
ing he  was  a  pilot,  and  did  nothing  while  on  board  but  a  pilot's  duty. 
It  is  true  that  the  libelant  testifies  that  he  told  the  master  after  he 
got  on  board  that  his  vessel  was  aground,  and  that  he  would  not  take 
charge  as  a  pilot  until  she  was  afloat.  But  this,  under  the  circum- 
stances, is  a  very  improbable  statement,  and  was  not  remembered  by 
the  libelant  on  his  esamination  in  chief,  nor  until  he  was  pressed  on 
cross-examination;  and  it  is  absolutely  denied  by  the  master  of  the 
bark.  But,  be  this  as  it  may,  the  law  did  not  authorize  the  libelant 
to  go  on  board  and  take  charge  of  the  vessel,  without  the  master's 
consent,  in  any  other  capacity  than  that  of  pilot.  Tlie  Dodge  Healy, 
4  Wash.  C.  G.  656.  This  was  not  a  case'for  a  salvor,  but  a  pilot,  un- 
less the  former  had  a  tug  or  other  means  external  to  the  vessel  at  his 
command  wherewith  to  pull  her  off  the  sand,  with  or  without  the 
aid  of  the  wind  and  tide.  But  the  libelant  could  be  of  no  aid  to  the 
vessel  personally,  otherwise  than  from  his  knowledge  of  the  tides, 
channels,  and  shoals  in.  the  vicinity,  and  his  skill  in  handling  her  by 
means  of  her  sails,  rudder,  and  anchors,  and  all  this  he  was  bound 
to  know  and  do  as  a  pilot.  It,  the  master  had  possessed  this  local 
knowledge  he  could  have  sailed  the  Bryant  over  the  sand  into  deep 
water  as  well  as  the  libelant.  Indeed,  nothing  was  done  by  the  lat- 
ter except  to  set  the  sails  and  wait  for  the  wind  and  tide,  which  for- 
tunately— I  may  say  providentially — came  and  pushed  her  over  into 
the  south  channel.  But  even  then,  but  for  the  local  knowledge  of 
the  libelant,  she  might,  in  the  darkness  and.  fog,  have  gone  on  to 
Clatsop  spit.  The  services  rendered  by  the  libelant  were  those  of  a 
pilot;  and  unless  in  boarding  her,  or  while  on  her,  he  personally  in- 
curred "extraordinary  danger  and  risk,"  he  is  not  entitled  to  anything 
more  than  a  pilot's  compensation  therefor ;  and  this  is  so  whether  or 
not  his  services  saved  tlie  vessel  from  a  great  peril  or  imminent  dan- 
ger of  destruction. 

I  hardly  know  how  to  discuss  the  question  of  the  "danger  and 
risk"  incurred  by  the  libelant  personally.  I  suppose  that  a  bar  pilot, 
when  on  duty,  is  always  involved  in  more  or  less  danger.  He  is 
bound  to  cruise  outside  the  bar,  and  board  and  render  aid  to  vessels, 
unless  the  weather  is  so  "tempestuous"  as  to  prevent  it — as  to  make 
it  absolutely  unsafe  to  do  so.  In  this  case,  in  my  judgment,  the 
libelant  did  not  incur  oven  the  ordinary  danger  of  a  pilot  service  in 
that  locality.  It  was  a  remarkably  calm  time — not  wind  enough  to 
clear  the  bar  of  the  smoke  and  fog  incident  to  that  season  of  the  year. 
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T'iiere  was  a  light  breeze  from  the  north-west,  and  the  ebb  tide  made 
a  ripple  on  the  sand  where  the  vessel  lay  agroand.  On  sighting  the 
Bryant,  the  Cousins  ran  down  from  the  windward  and  hove- to  some 
distance  astern  and  soath  of  the  former,  from  whence  the  libelant, 
-with  the  aid  of  another  oarsman,  undertook  to  pull  up  to  the  Bryant  in 
a  small  boat,  but  on  account  of  the  wind  and  tide,  particularly  the 
latter,  was  unable  to  do  so,  and  had  to  return  to  the  schooner,  which 
bj  this  time  had  drifted  further  to  the  southwest.  The  schooner 
then  beat  up  into  the  vicinity  of  the  Bryant  and  hove-to  again  un- 
der the  lee  of  the  latter,  in  comparatively  still  water,  from  whence 
the  libelant,  with  the  aid  of  the  oarsman,  boarded  her  without  any 
trouble ;  the  latter  taking  the  boat  back  to  the  schooner,  which  then, 
by  the  libelant's  direction,  stood  out  to  sea.  In  all  this  th^re  was 
some  time  and  labor  spent,  and  much  of  it  because  of  the  libelant's 
mistake  in  not  bringing  his  schooner  around  under  the  lee  of  the 
Bryant  in  the  first  instance,  but  certainly  no  "extraordinary  danger 
or  risk."  And  while  on  the  vessel  the  libelant  incurred  no  such  dan- 
ger or  risk ;  for  if  there  was  any  immediate  prospect  or  probability 
of  her  going  to  pieces  on  the  sand  or  sinking  in  the  deep  water,  as 
there  was  not  the  least,  all  hands  could  safely  have  taken  to  the  boats. 
But  the  libelant  has  himself  furnished  very  satisfactory  evidenc64hat 
he  did  not,  at  the  time,  regard  this  service  as  dangerous,  or  otherwise 
than  an  ordinary  pilot  service.  On  September  6th,  it  appears  that 
he  made  out  a  bill  against  the  Bryant  for  "pilotage"  at  the  prescribed 
rates,  amounting  to  the  sum  of  $136,  and  delivered  the  same  to  the 
agent  of  the  schooner  for  collection,  and  as  his  report  of  the  trans- 
action, which  was  paid  accordingly.  Nothing  then  appears  to  have 
been  said  or  thought  of  any  claim  for  salvage  on  account  of  any 
unusual  danger  or  risk  incurred  by  the  libelant  in  this  service. 

There  must  be  a  decree  for  the  claimant  dismissing  the  libel,  and 
for  costs 


The  Pbidb  of  America. 

IDistriet  Ccntrt,  2f.  D.  N«u>  York.    January,  1884.1 

Maiutuie  XjIen— Dkaft  REcoomziNO  thb  Libn. 

Where  a  maritime  Hen  attaches  to  a  vessel,  and  her  owner  gives  a  draft  for 
the  debt,  the  draft  in  terms  recognizing,  conflrmine,  and  continuing  the  lion, 
an  assignee  of  the  draft  and  claim  can  enforce  the  lien  against  the  vessel. 

In  Admiralty. 

George  N.  Burt,  for  intervener. 
Webb  dt  Benedict,  for  owner. 

CoxB,  J.     In  September,  1881,  the  schooner  Pride  of  America  was 
lying  in  the  harbor  of  Cheboygan,  Michigan,  in  a  disabled  condition. 


Digitized  by 


Google 


608  FEDERAL   REFOBTEB. 

As  it  was  not  possible  to  proceed  under  sail,  an  agreement  was  made 
•with  the  tug  George'  W.  Wood  to  tow  her  to  Milwaukee  for  $700. 
The  journey  was  safely  accomplished  and  the  master  and  owner  of 
the  schooner — James  McDonnell — executed  a  draft  for  the  amount. 
Indorsed  thereon  was  a  memorandum,  signed  by  him  as  follows :  "It 
is  understood  this  draft  takes  the  place  of  a  receipted  tow  bill,  and 
is  good  against  the  within-named  vessel  her  owner  and  underwriters, 
until  paid."  The  draft  was  not  paid.  Its  holder,  who  is  also  the  as- 
signee of  the  claim,  now  seeks  to  enforce  his  demand  against  the 
remnants  in  the  registry  of  the  court,  the  vessel  having  been  here- 
tofore sold  upon  a  decree  in  favor  of  seamen.  That  the  intervenor 
lias  a  valid  lien  there  can  be  little  doubt.  The  vessel  was  bound  to 
the  owner  of  the  tug,  the  towage  contract  was  executed  and  the  mari- 
time lien  fully  established.  TJie  Queen  of  the  East,  12  Fed.  Ebp.  165. 
The  services  rendered  were  meritorious  and  satisfactory.  It  must 
have  been  the  intention  of  all  concerned  that  the  lien  should  be  con- 
tinued. It  is  hardly  conceivable  that  the  tug  would  have  consented 
to  release  the  vessel  and  give  a  credit  of  60  days,  upon  any  other 
terms.  That  a  sane  man  would  thus  surrender  ample  security  and 
take  in  lieu  thereof  the  personal  obligation  of  a  stranger,  an  alien 
and  a  sailor,  of  whose  responsibility  he  could  know  but  little,  is  not 
within  the  limits  of  reasonable  conjecture.  The  draft,  with  the  in- 
dorsement, was  given  for  a  debt  for  which  the  vessel  was  liable,  and 
it  was  given  by  her  master  and  owner.  The  lien  was  not  thereby  di- 
vested, but  continues  tiU  the  draft  is  paid.  The  Woodland,  104  IT. 
8.  180.  It  was  the  evident  purpose  of  the  owner  in  executing  a 
negotiable  instrument,  that  the  lien  should  be  recognized,  confirmed, 
and  continued,  in  the  hands  of  all  bona  fde  holders. 

The  reasons  for  the  rule  which  discharges  the  lien  in  cases  where 
there  has  been  an  assignment  of  claims  for  mariners'  wages,  etc.,  has 
little  pertinency  to  the  present  inquiry.  The  Norfolk  and  Union,  2 
Hughes,  123.  Here  the  owner  of  the  vessel  to  which  the  lien  at- 
tached, in  consideration  of  the  credit  given,  expressly  consented  that 
the  security  should  remain,  unimpaired.  How  can  he  now  escape  the 
consequences  of  his  own  act,  especially  when  he  is  seeking  to  avoid 
the  payment  of  a  valid  claim  the  justice  of  which  he  has  repeatedly 
recognized  ?  The  court  should  not  permit  merely  technical  defenses 
i&  prevail  against  a  meritorious  claim.  Such  considerations  may  be 
entertained  in  aid  of  equity,  but  not  to  defeat  it. 

The  intervenor  is  entitled  to  a  decree  for  $700  and  interest  from 
December  5,  1881,  besides  costs.  The  commissioner's  fees  amount- 
ing to  $18  should  first  be  paid  from  the  fund. 
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United  States  v.  Cm  op  Alexandbu  and  SQOther. 

{Oireait  Court,  E.  U.  Virginia.    October  6, 1882.) 

1.  LnnTATioir — QovEBifrMBWT. 

Time  does  not  run  against  the  sovereign  government. 

2.  Laches— Agents  of  Ooveknment. 

TIic  government  is  not  chargeable  with  laches  by  reason  of  the  procrastina- 
tion of  Its  officers. 

3.  Lapsr  op  Time — Ptmuc  Conpon.'^TioNS. 

iCqiiity  will  not  refuse  to  ehforce  an  obligation  merely  because  of  the  lapse  of 
time,  unless  evidence  hag  been  lost,  or  the  rights  of  third  parties  have  become 
involved,  or  the  personal  relations  between  the  parties  have  been  so  much  al- 
tered as  to  chabge  the  essential  character  of  the  obligation.  Governments  and 
municipal  corporations  are  of  such  a  permanent  nature  that  their  mutual  rela- 
tions are  presumably  unaffected  by  the  lapse  of  years. 

4.  Specific  Perfokmance — ApTER-ACQOtRBD  Tftle. 

A  party  agreeing  to  transfer  property  which  he  does  not  own  at  the  time, 
cannot  refuse'to  perform  his  contract  after  acquiring  title. 
8.  Haxe, — Only  Part  Pekfoiimanob  Possible. 

One  who,  by  his  own  fault,  is  unable  to  perform  a  part  of  bis  contract,  can- 
not upon  that  account  resist  a  bill  for  the  specific  performance  of  the  rest. 
6.  Same— Pecuniary  Damages  Kefhsbd. 

Where  congress  authorized  an  advance  of  money  to  a  city  upon  the  surren- 
der to  the  government  of  stock  which  it  held,  and  the  money  was  advanced 
hut  the  stock  was  not  transferred,  A«M  that,  though  specific  performance  of  the 
obligation  to  transfer  the  stock  would  be  decreed,  no  pecuniary  damages  could 
be  awarded. 

In  Equity. 

H.  H.  Wells,  for  plaintiff. 

Kemper,  Johnson  dk  Stewart,  for  defendants.       , 

Hdghb^  J.  The  cities  of  Georgetown,  Washington,  and  Alexan- 
dria united  their  corporate  credit  and  resources  with  the  United 
States,  Virginia,  and  Maryland  in  the  construction  of  the  Chesapeake 
k  Ohio  canal.  About  the  year  1836  they  had  exhausted  themselves 
in  this  behalf,  and  the  canal  was  unfinished.  They  applied  to  con- 
gress for  relief.  The  form  in  which  this  relief  should  be  given  was 
not  definitely  settled  upon  in  the  first  instance.  But  it  finally  took 
the  form  indicated  in  the  "Act  for  the  relief  of  the  several  corporate 
cities  of  the  District  of  Columbia,"  passed  May  20,  1836.  5  St.  at 
Large,  32.  The  act  provided  that  the  three  cities  should  convey  the 
legal  and  equitable  title  in  their  stock  to  the  secretary  of  the  treasury, 
to  be  held  in  trust  for  the  United  States,  with  power  in  the  secretary 
of  the  treasury  "at  such  times,  within  ten  years,  as  may  be  most 
favorable  for  the  sale  of  the  said  stock,  to  dispose  thereof  at  public 
sale,  and  reimburse  to  the  United  States  such  sums'  as  may  have 
been  paid  under  the  provisions  of  this  act;"  and  "if  any  surplus  re- 
main after  such  reimbursement,  he  shall  pay  over  such  surplus  to 
said  cities."  The  plan  was  that  the  United  States  should  pay  cer- 
tain debts  of  the  three  several  cities,  incurred  on  account  of  the  canal, 
taking  in  lieu  of  them  the  shares  they  respectively  held  in  the  canal 
company.  It  was  stated  in  argument  at  bar  that  the  debts  thus  paid 
T.19.no.9— 89 
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by  the  United  States  in  oasii  amounted  to  about  85  cents  on  the  dol- 
lar of  the  par  value  of  the  stock  received. in  exchange.  While  this 
measure  was  pending  before  congress,  the  city  of  Alexandria  brought 
to  the  attention  of  that  body,  by  an  elaborately-drawn  memorial,  her 
embarrassment  and  urgent  need  of  relief  in  respect  to  the  Alexaodiia 
canal,  which  was  an  extension  of  the  Chesapeake  &  Ohio  oanal  from 
Georgetown  into  her  own  corporate  limits.  This  memorial  was  pre- 
sented in  January,  1836.  It  simply  asked  relief,  and  did  not  suggest 
any  form  in  which  it  should  be  given.  In  May  the  act  for  the  relief 
of  the  three  cities  on  ficoount  of  the  Chesapeake  &  Ohio  canal  was 
passed;  and  in  December,  1836,  Alexandria  filed  an  additional  me- 
morial, suggesting  that  the  relief  which  she  separately  asked  should 
be  in  the  form  in  which  the  three  cities  had  received  it  in  the  act  of 
May  preceding,  in  respect  to  their  indebtedness  for  the  main  canal. 
Alexandria's  claim  for  relief  in  respect  to  her  branch  canal  rested 
upon  the  same  equities  and  considerations  of  public  justice  and  policy 
on  which  that  of  the  three  cities  had  rested  in  respect  to  the  main 
work.  She  then  owned  3,500  shares  of  the  stock  of  th^  Alexandria 
Canal  Company,  though  it  seems  now  that  she  had  as  yet  completed 
paying  for  only  1,500  shares.  There  is  nothing  to  show  that  con- 
gress was  informed  at  this  time  of  the  fact  that  she  had  not  yet  paid 
up  her  subscription  for  part  of  her  shares  in  the  stock  of  the  branch 
canal,  and  could  not  deliver  them. 

Congress  responded  favorably  to  Alexandria's  separate  and  addi- 
tional claim  to  relief  in  respect  to  her  separate  and  branch  oanal. 
Congress  voted  $300,000  oat  of  the  treasury  to  Alexandria,  which  was 
almost  precisely  85  per  cent,  of  the  par  value  of  her  3,500  shares. 
The  act  by  which  this  payment  was  authorized  was  passed  on  the 
third  of  March,  1837.  See  section  2  of  chapter  44  of  the  acts  of 
1836-37,  (5  St.  at  Large,  190.)     The  act  provided— 

"That  when  the  corporate  authorities  of  the  town  of  Alexandria  shall  de- 
posit the  stock  held  by  tbera  in  the  Alexandria  Canal  Company  in  the  hands 
of  the  secretary  of  the  tresisury,  with  proper  and  competent  instruments  and 
conveyances  in  law,  to  vest  tlie  same  in  the  secretary  of  the  treasury  and  his 
successors  in  office,  for  and  on  behalf  of  the  United  States,  to  be  held  in  trust 
upon  the  same  terms  and  conditions  in  all  respects  as  the  stock  held  in  the 
Chesapeake  &  Ohio  canal  by  the  several  cities  of  the  district  were  required 
to  be  held  in  and  by  virtue  of  the  act  approved  on  the  seventh  day  of  June, 
eighteen  hundred  and  thirty-six,  entitled  "An  act  for  the  relief  of  the  several 
corporate  cities  of  the  District  of  Columbia;'  that  the  secretary  of  the  treas- 
ury be  and  he  is  hereby  authorized  and  empowered  to  advance,  out  of  any 
moneys  in  the  treasury  not  otherwise  appropriated,  to  the  canal  company, 
from  time  to  time,  as  the  progress  of  the  work  may  require  the  same,  such 
sums  of  money,  not  exceeding  three  hundred  thousand  dollars,  as  may  be 
necpssary  to  complete  the  said  canal  to  the  town  and  harbor  of  Alexandria." 

That  act  simply  repeated,  in  respect  to  the  branch  canal,  the  policy 
and  purpose  of  the  act  of  the  preceding  May  already  mentioned,  re- 
specting the  main  work,  and  I  cannot  entertain  a  doubt  that  it  was 
in  the  contemplation  of  congress  that  all  the  3,500  shares  which  Al- 
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exandria  had  thns  sabsoribed  to  the  stock  of  the, Alexandria  Canal 
Company  should  be  tamed  over  to  the  secretary  of  the  treasury  on 
his  payment  to  her  of  the  $300,000  of  cash  appropriated  by  the  act 
of  March  3,  1837.  To  contend  otherwise  seems  to  me  to  be  con- 
trary to  reason  and  all  probability.  Shortly  after  the  act  last  men- 
tioned, the  antfaorities  of  Alexan^a  turned  over  to  the  secretary  of 
the  treasury,  upon  a  payment  then  made  by  that  officer  of  part  of 
the  sum  that  had  been  appropriated  for  the  city,  1,500  shares  of 
canal  stock,  which  was  all  that  she  could  then  deliver.  The  secretary 
went  on  at  different  times  to  pay  other  installments  of  the  appropri- 
ated (300,000  antil  all  was  paid.  With  this  money  Alexandria  pre- 
sumably completed  the  payment  of  her  subscriptions  on  her  remain- 
ing 2,000  shares  of  stock ;  but  these  shares  were  never  delivered  to 
the  secretary  of  the  treasury,  nor  never  called  for.  I  regard  this 
omission  as  an  act  of  sheer  inadvertence.  The  stock  became  or  had 
become  absolutely  valueless  in  the  market;  and  it  never  seems  to 
have  occurred  to  the  mind  of  any  secretary  of  the  treasury  to  call 
upon  Alexandria  for  the  undelivered  2,000  shares  still  due.  The  city 
afterwards  subscribed  for  1,500  additional  shares  of  this  stock  in  the 
Alexandria  canal,  making  in  all,  with  that  delivered  to  the  secretary 
of  the  treasury,  5,000  shares.  Ten  years  after  the  act  of  congress 
which  has  been  mentioned,  she  made  an  exchange  of  8,720  of  her 
shares  with  the  state  of  Virginia  for  an  equivalent  amount  of  state 
bonds  at  par  value,  and  has  now  only  780  left  at  her  disposal. 

The  bill  in  this  case  is  filed  to  require  a  specific  performance  by 
Alexandria  of  her  obligation  under  the  act  of  congress  of  March  3, 
1837.  I  think  that  nothing  could  well  be  more  clear  than  the  obli- 
gation of  Alexandria  to  comply  with  the  prayer  of  the  bill,  by  deliv- 
ering to  the  secretary  of  the  treasury  the  2,000  additional  shares  of 
the  stock  of  the  Alexandria  Canal  Company  still  due.'  It  is  objected 
by  her  counsel  that  the  lapse  of  time  has  been  so  great,  and  the  laches 
of  the  United  States  so  signal,  that  it  would  be  inequitable  now  for 
Alexandria  to  be  called  upon  to  perform  this  obligation.  But  time 
does  not  run  against  the  United  States,  and  public  policy  forbids 
that  the  negligence  of  the  officers  of  an  immense  government  like 
ours  sbonld  be  held  to  create  laches  on  the  part  of  the  government, 
except,  probably,  as  to  third  persons  who  are  strangers  to  transac- 
tions as  to  which  the  negligence  may  occur. 

In  U.  S.  V.  Kirkpairick,  9  Wheat.  720,  the  supreme  court  say  -. 

"Tbe  general  principle  is  that  laches  is  not  imputable  to  the  government. 
The  utmost  vigilance  would  not  save  the  public  from  the  most  serious  losses 
if  the  dortrine  of  laches  could  be  applied  to  its  transactions.  It  would,  in  ef- 
fect, work  a  repeal  of  all  its  securities." 

In  U.  S.  V.  Vanzandt,  11  Wheat,  190,  the  court  say: 

"The  neglect  In  the  one  case  and  the  other  imputes  laches  to  the  officer 
whose  duty  it  was  to  perform  the  acts  which  tlie  law  required;  but,  in  a  legal 
point  of  view,  the  rights  of  the  government  cannot  bo  affected  by  these  laches." 
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"A  claim  of  the  United  States  is  not  released  by  the  laches  < 
officer  to  whom  the  assertion  of  that  claim  was  intrusted."  X 
Postmaster  General,  1  Pet.  325.  "Statutes  of  limitation  do  not 
the  United  States  unless  it  is  specially  named  therein."  Lindt 
Lessee  of  Miller,  6  Pet.  666;  17.  S.  v.  Hoar,  2  Mason,  311. 
unauthorized  act  of  the  officer  of  the  United  States  (in  the  matt 
a  claim  for  or  against  it)  cannot  bind  the  United  States."  Fii 
U.  S.  9  Wall.  49. 

If,  indeed,  there  could  be  any  rational  doubt  entertained  in  re 
to  the  reason  why  not, more  than  1,500  shares  of  the  canal  stock 
delivered  in  1837,  or  any  reasonable  pretension  that  such  deli 
was,  in  fact,  accepted  by  the  United  States  as  completing  the  ob 
tion  of  -Alexandria,  and  if  this  doubt  could  not  be  cleared  ap  bee; 
of  the  death  of  witnesses  who  were  cognizant  of  the  transaction, 
loss  of  evidence  touching  it,  this  court,  as  a  court  of  equity,  might 
itate  to  enforce  the  specific  performance  qf  a  contract  thus  rend 
obscure  by  a  long  lapse  of  time.  But,  as  already  said,  I  do  not  t 
there  can  be  any  reasonable  doubt  of  the  facts  of  the  original  tr 
action,  or  of  the  intention  of  congress  or  of  Alexandria  in  ent€ 
into  it.  Where  an  obligation  is  clear,  equity  will  not  refuse  to  enl 
it  because  of  mere  lapse  of  time  since  its  origin.  True,  in  cases  w 
the  rights  of  third  persons  have  become  involved,  equity  will  o 
refuse  to  enforce  a  long-standing  obligation  to  the  injury  or  preju 
of  such  persons.  So,  where  the  terms  or  nature  of  a  long-stam 
obligation  have  become  uncertain,  in  consequence  of  the  laps 
time,  the  loss  of  evidence,  or  the  death  of  witnesses,  equity  will  sc 
times  refuse  to  enforce  it  in  consequence  of  this  uncertainty;  it 
not  make  a  decree,  apparently  just,  where  there  is  danger,  in  mal 
it,  of  doing  real  injustice.  Such' are  some  of  the  considerations 
which  equity  will  refuse  to  enforce  an  old  obligation.  But  where 
obligation  is  clear,  and  its  essential  character  has  not  been  affecte' 
the  lapse  of  time,  equity  will  enforce  a  claim  of  long  standing  asn 
ily  as  one  of  recent  origin ;  certainly  as  between  the  immediate 
ties  to  the  transaction.  See  the  case  of  Etting  v.  Marx,  4  Hug 
312,  S.  C.  4  Fed.  Eep.  673,  where  the  doctrine  of  limitations  in  eq 
is  very  elaborately  discussed  as  to  suits  between  private  individi 

But  the  parties  to  the  present  transaction  are,  on  one  sid 
government  of  permanent  stability,  and  on  the  other,  a  munic 
corporation  older  than  the  government.  They  are  not  like  nat 
persons,  whose  relations  and  obligations  are  all  more  or  less  affectei 
mere  lapse  of  time.  The  reason  which  induces  equity  to  look  ^ 
disfavor  upon  old  and  stale  claims,  as  between  natural  persons,  cei 
when  applied  to  governments  and  public  corporations.  Forty  yi 
in  the  life  of  such  bodies  are  but  as  so  many  days  or  months  in 
life-time  of  individuals.  Obligations  between  them  are  just  as 
during.  I  must  hold  that,  as  between  the  United  States  and  A 
andria,  time  has  not  released  the  city  from  the  obligation  to  del 
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to  the  secretary  of  the  treasury  the  3,500  shares  which  she  had  in 
ilarch,  1837. 

It  cannot  be  necessary  to  answer  at  length  the  wholly  untenable 
pretension  that  the  corporation  of  Alexandria,  when  it  delivered  the 
certificates  for  1,500  shares,  was  absolved  from  farther  obligation  be- 
cause it  did  not  own  the  remaining  2,000  shares;  for  it  is  a  familiar 
doctrine  that  if  one  undertakes  to  grant  property  not  yet  in  his  pos- 
session or  paid  for,  but  which  he  subsequently  does  acquire  and  pay 
for,  the  title  inures  to  his  first  grantee. 

It  is  no  objection  to  a  decree  being  made  for  specific  performance 
of  a  part  of  a  contract  when  the  performance  of  the  remainder  has  been 
made  impossible  by  the  act  of  the  defendant.  To  permit  such  an  ob- 
jection to  prevail  would  be  to  violate  the  maxim  that  no  n^an  shall 
take  advantage  of  his  own  wrong.  See  Fry,  Spec.  Perf.  §  294,  citing 
Lord  Eldon,  who,  in  speaking  of  one  who  had  undertaken  to  convey 
a  greater  interest  than  he  possessed,  says : 

"For  the  purpose  of  this  jurisdiction,  the  person  contracting  under  these 
circumstances  is  bound  by  the  assertion  in  his  contract,  and  if  the  vendee 
chooses  to  take  as  much  as  he  can  have,  he  has  a  right  to  tliat,  •  ♦  •  and 
the  court  will  not  hear  the  objection,  by  the  vendor,  that  the  purchaser  can- 
not have  the  whole." 

See,  also,  Morss  v.  Elmendorf,  11  Paige,  287;  Hatch  v.  Cobb,  4 
Johns.  Ch.  559;  KempshcUl  v.  Stone,  5  Johns.  Ch.  193;  Fry,  Spec. 
Perf.  §§  554,  258. 

The  latter  is  to  this  point,  that  where  a  hardship  has  been  brought 
upon  the  defendant  by  himself,  it  shall  not  be  allowed  to  furnish  any 
defense  against  the  specific  performance  of  the  contract,  at  least  when- . 
ever  the  thing  he  has  contracted  to  do  is  reasonably  possible. 

In  Bennett  v.  Abrams,  41  Barb.  619,  it  is  said,  where  specific  per- 
formance of  a  contract  is  impossible,  the  plaintiff  may  have  approx- 
imate relief  in-some  other  form  which  will  secure  him  the  substantial 
advantage  of  the  agreement. 

The  state  of  Virginia  is  not  a  party  to  this  suit,  and  could  not  be- 
required  to  return  any  part  of  the  2,720  shares  which  she  obtained' 
from  Alexandria  if  she  were.  It  is  not  shown  that  she  was  made 
cognizant  of  the  fact  that  Alexandria  had  not  an  equitable  right  to 
deliver  to  her  as  many  of  the  shares  of  the  canal  company  as  she  did 
deliver.  The  evidence  does  not  show  that  this  fact  was  brought  home 
to  the  mind  of  the  Virginia  legislature  when  that  body  passed  the  act 
authorizing  the  exchange  of  state  bonds  for  these  shares,  though  it 
does  show  that  Alexandria,  in  the  person  of  her  agents,  was  informed 
that  she  was  violating  her  obligations  to  the  United  States  in  solicit- 
ing and  making  that  exchange. 

As  to  the  damages  claimed  by  the  bill  against  the  city,  from  the 
non-delivery  of  the  2,000  shares  to  which  the  United  States  are  still 
entitled,  I  do  not  think  it  would  be  equitable  for  this  court  to  do  more 
than  require  these  missing  shares  to  be  delivered.    It  was  not  intended 
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by  the.  United  States,  in  the  act  of  March  S,  1837,  to  create  a  monej 
demand  directly  or  indirectly  against  the  city,  and  I  am  not  disposed 
to  make  a  money  decree  against  the  city.  I  do  not  think  the  meas- 
ure of  damages  in  this  particular  case  is  the  highest  price  which  the 
shares  of  the  canal  company  have  commanded  in  the  market  since 
the  delinquency,  as  contended  by  counsel  for  plaintiffs.  What  steps 
should  be  taken  in  this  suit  to  enforce  the  full  performance  of  the 
obligation  of  the  city  must  be  hereafter  determined.  I  will  at  once 
make  a  decree  requiring  the  city  to  transfer  to  the  secretary  of  the 
treasury  the  780  shares  still  held  by  her,  and  to  make  up  the  remainder 
of  the  2,000  shares  yet  due. 

See  U.  S.  ▼.  Soutfiem  Colorado  Coal  <£  Town  Co.  18  Fed.  Eep.  273;  V.  8. 
T.  Bea>ee,  17  Fed.  Bbf.  36. 


United  States  v.  Car  of  Albxandbia  and  anotber. 

(Circuit  Court,  E.  D.  Virginia.    February  7, 1884.) 

L  PuBiiio  Statdtes — CoHBTRUOTivE  NoTlcB  OP  Pbovibionb. 

Public  statutes  afFect,  with  constructive  notice  of  their  prorisioiu,  all  the 
world,  including  domestic  states  as  well  as  individuals. 

2.  Samb— A.CT  OF  OoNOHBss— CBRTAnrrv — Statutk  of  LtMiTATiONS. 

But  where  an  act  of  congress  provided  that  all  the  shares  held  in  a  canal 
company  by  a  city  (A.)  should  bo  delivered  to  the  secreiary  of  treasury,  not 
.  '  naming  the  number  of  shares  intended,  and  that  within  10  years  the  secretary 
should  sell  the  shares  to  satisfv  a  trust  defined  by  the  act,  and  the  city  did  de- 
liver  1,50U  shares,  all  that  she  neld  at  the  date  of  the  act,  though  she  had  sub- 
scribed, but  had  not  paid,  for,  and  did  not  actually  hold,  a  greater  number,  and 
after  10  years  the  city  sold  to  the  state  of  Virginia  a  large  block  of  shares,  in- 
cluding some  of  the  shares  it  had  subscribed  for  but  did  not  hold  when  the  act 
of  congress  was  passed,  lield,  that  the  act  was  not  sufUciently  certain  in  its 
terms  to  convey  constructive  notice  to  Virginia  of  any  equity  the  United  States 
might  have  in  a  greater  number  of  shares  than  1,500,  and  that  Virginia  had  a 
right  after  10  years  to  purchase  in  good  faith  from  A.  any  shares  then  owned 
by  that  city.  IJM,  also,  that  although  time  docs  not  run  against  the  United 
States,  and  they  are  not  prejudiced  by  the  laehet  of  public  oflSccrs,  yet  equity 
will  be  unwilling  to  enforce  the  doctrine  of  constructive  notice  more  than  40 
years  after  the  passage  of  a  pulilic  statute  in  a  case  where  stock  purchased  bona 
Jide,  claimed  to  be  alfected  in  the  notice,  has  bcun  held  for  more  than  30  yeai-s". 

By  an  act  of  May  20, 1836,  (5  St.  at  Large,  32,)  congress,  after  au- 
thorizing the  secretary  of  treasury  to  assume  the  payment  of  certain 
bonds,  respectively,  of  Georgetown,  Washington,  and  Alexandria, 
which  those  cities  had  issued  in  aid  of  the  canal  which  had  been  con- 
structed from  Georgetown  to  the  town  of  Cumberland,  in  Maryland, 
provided  that  before  the  secretary  should  execute  this  duty  "the  corpo- 
rate authorities  of  said  cities  should  deposit  in  the  hands  of  the  said 
secretary  the  stock  in  the  Chesapeake  &  Ohio  Canal  Company,  held  by 
them  respectively;  and  that  the  secretary  might',  at  such  time- within 
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ten  years  as  shonld  be  most  favorable  for  the  sale  of  said  stock,  dis- 
pose thereof  at  pnblio  sale,  and  reimburse  to  the  United  States  such 
sums  as  might  have  been  paid  under  the  provisions  of  this  act,  and 
if  any  surplus  remained  after  said  reimbursement,  he  should  pay  over 
said  surplus  to  said  cities  in  proportion  to  the  amount  of  stock,  now 
held  by  them  respectively."  This  was  in  reference  to  the  stock  of 
the  three  cities  in  the  canal  between  Cumberland  and  jGreorgetown. 
In  its  river  and  harbor  bill,  passed  on  the  third  of  March,  1837,  con- 
gress inserted  a  section  which  enacted,  in  respect  to  the  canal,  extend- 
ing the  other  from  Georgetown  to  Alexandria,  (5  St.  at  Large,  190,) — 

"That  when  the  corporate  authorities  of  the  town  of  Alexandria  should  de- 
posit the  stock  held  by  them  in  the  Alexandria  Canal  Company  in  the  hands 
of  the  secretary  of  treasury,  with  proper  and  competent  instruments  and  con- 
veyances in  law  to  vest  Uie  same  In  the  secretary  for  and  on  behalf  of  the 
United  States, — to  be  held  in  trust  upon  the  same  terms  and  conditions  in  all 
respects  as  the  stocks  held  in  the  Chesapeake  &  Ohio  canal  by  the  several 
cities  of  this  district  were  required  to  be  held  in  and  by  virtue  of  the  act  of. 
May  20,  1836,  (above  cited,) — then  the  secretary  should  be  and  he  is  hereby 
empowered  and  authorized  to  advance  to  the  Alexandria  Canal  Company,  from 
time  to  time,  as  the  progress  of  the  work  might  require  the  same,  such  sums 
of  money,  not  exceeding  8300,000,  as  might  be  necessary  to  complete  the  ca- 
nal to  the  town  of  Alexandria. " 

This  case  requires  only  the  latter  act  to  be  considered.  At  tlie 
time  of  its  passage  Alexandria  held  only  1,500  shares  of  the  stock  of 
the  Alexandria  Canal  Company,  and,  upon  a  strict  reading  of  the  act, 
a  deposit  by  the  city  of  that  number  of  shares  was  such  a  compliance 
with  its  literal  terms  as  to  entitle  the  canal  company  to  receive  the 
whole  appropriation  of  $300,000.  Alexandria  had  indeed  at  that 
time  subscribed  for  a  total  of  3,500  shares,  but  she  had  paid  for  but 
1,500  of  them,  and  actually  "held"  only  the  latter  number.  Doubt- 
less congress  had  contemplated  the  deposit  of  3,500  shares,  but  the 
act  did  not  .expressly  require  the  deposit  of  any  other  shares  than 
those  which  Alexandria  "held"  at  the  passage  of  the  act.  Sometime 
afterwards  that  city  subscribed  for  an  additional  1,500  shares  of  the 
canal  stock,  thereby  running  np  her  total  subscription  to  5,000  shares. 
Soon  after  the  passage  of  the  act  of  March  3,  1837,  Alexandria 
deposited  with  the  secretary  of  treasury  the  1,500  shares  of  canal 
stock  which  she  then  held;  whereupon  an  installment  of  the  $300,- 
000  was  paid  to  the  canal  company;  and  afterwards,  from  time 
to  time,  the  secretary  of  treasury  paid  over  to  the  canal  company 
the  residue  of  the  appropriation,  without  requiring  of  the  city  of 
Alexandria  any  further  deposit  of  stock.  Probably  this  was  done  in 
conformity  with  the  literal  terms  of  the  act  which  failed  to  define  the 
number  of  shares  contemplated,  and  instead  of  requiring  payments 
to  be  made  pari  passu  with  deliveries  of  stock  by  the  city,  required 
payments  to  be  made  to  the  canal  company  "as  the  progress  of  the 
work  should  require  the  same."  All  this  transpired  in  the  year  1837. 
The  secretary  did  not  call  upon  Alexandria  to  deposit,  nor  did  the 
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city  deposit,  any  other  shares  of  the  canal  stock  than  the  original 
1,500  shares.  Nor  did  the  secretary,  during  the  period  of  the  ensu- 
ing 10  years,  sell  the  stock  which  be  had  of  the'  Alexandria  Canal 
Company,  to  satisfy  the  trust  for  which  he  held  it,  as  defined  in  the 
act  first  above  referred  to,  of  May  20, 1836,  defining  the  purposes  for 
which  the  stock  should  be  sold.  As  before  said,  Alexandria,  after 
March  3,  1837,  acquired  3,500  shares  of  the  canal  stock,  in  addition 
to  the  1,500  shares  which  she. had  deposited  with  the  secretary  of 
treasury.  And  no  call  having  been  made  upon  her  within  the 
period  of  10  years  within  which  the  secretary  was  empowered  to  sell 
the  stock  in  satisfaction  of  her  indebtedness  to  the  United  States,  she, 
in  1847,  under  an  act  of  the  general  assembly  of  Virginia,  (acts  of 
assembly  for  1846-47,  p.  98,)  passed  March  1, 1847,  exchanged  3,720 
of  the  3,500  shares  of  canal  stock  then  held  by  her,  with  the  state  of 
Yirginia,  for  bonds  of  the  state  to  the  amount  of  $272,000,  the  canal 
.  stock  going  into  the  custody  and  possession  of  the  board  of  public 
works  of  Virginia,  where  it  now  is. 

In  1881  a  bill  was  exhibited  by  the  United  States  in  this  court, 
against  the  city  of  Alexandria  and  the  Alexandria  Canal  Company, 
demanding,  among  other  things,  a  specific  performance  of  what  was 
alleged  to  have  been  the  contract  between  Alexandria  and  the  United 
States  embodied  in  the  act  of  March  3,  1837,  which  has  been  quoted 
above.  The  present  proceeding  is  part  of  that  suit.  On  all  the 
proofs  taken  in  the  progress  of  that  suit  it  was  held,  on  final  hear- 
ing, that  congress  in  the  act  mentioned  bad  contemplated  the  sur- 
render of  3,500  shares  of  canal  stock  by  Alexandria  to  the  secretary 
of  treasury,  and  it  was  decreed  October  6,  1882,  that  the  city  was 
bound  to  deliver  that  number  of  shares.  But  it  had  been  devel- 
oped in  that  suit  that  Alexandria  then  held  but  780  shares,  having 
assigned  and  transferred  the  rest — 2,720  shares — to  the  state  of  Vir- 
ginia for  valuable  consideration.  The  1,500  shares  deposited  in  1837 
with  the  secretary  of  treasury,  and  these  780  shares  delivered  under 
the  said  decree  of  October,  1882,  made  up  only  2,280  shares,  leaving 
still  due  from  Alexandria  to  the  United  States  1,220  shares.  Her 
total  subscription  of  5,000  shares  had  gone, — first  1,500  shares,  and 
afterwards  780,  under  decree,  to  the  secretary  of  treasury,  and  2,720 
to  the  state  of  Virginia;  making  in  all,  5,000  shares,  and  leaving 
none  in  her  possession  with  which  to  supply  the  additional  claim  of 
the  United  States  for  1,220  shares.  Since  the  decree  for  specific 
performance  entered  October  6,  1883,  the  United  States  has  filed  its 
petition  in  this  cause  a<?ftinst  the  board  of  public  works  of  Virginia, 
asking  that  that  corporation,  which  has  possession  of  the  2,720  shares 
of  canal  stock  which  it  received  from  Alexandria  in  1847,  should  be 
made  party  defendant  in  this  suit,  and  required  by  this  court  to  de- 
liver 1,220  shares  of  the  same  to  the  secretary  of  treasury  of  the 
United  States ;  the  petition  maintaining  that  the^  act  of  congress  of 
March  3,  1837,  affected  the  state  of  Virginia  with  notice  of  the  trust 
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irhieh  bound  that  stock  as  defined  in  the  act  of  Maj  20,  1836,  and 
that  the  state,  in  equity  and  good  conscience,  should  surrender  the 
same  to  the  secretary  of  treasury. 

Edmund  WaddiU,  U.  S.  Atty.,  and  H.  H.  WelU,  for  the  United 
States. 

Framk  8.  Blair,  Atty.  Gen.,  for  Board  of  Public  Works. 

Hughes,  J.  I  am  now  to  pass  upon  the  question  of  constructive  no- 
tice as  affecting  the  state  of  Virginia.  I  refer  to  my  opinion  delivered 
on  the  original  hearing  of  this  cause  on  October,  6,  1882,  filed  in  the 
papers  of  the  cause,  and  reported  in  4  Hughes,  545;  S.  G.  ante, 
609,  as  showing  the  grounds  on  which  I  held  that  Alexandria  was 
bound  to  deliver  3,500  shares  of  the  canal  stock  in  all,  2,000  in  ad- 
dition to  those'  formerly  deposited,  to  the  United  States.  It  will  be 
seen  that  one  of  the  questions  at  issue  in  that  litigation  was  whether 
Alexandria,  by  depositing  all  the  stock  which  she  owned  on  the  third 
of  March,  1837,  and  at  the  time  of  the  deposit,  had  not  fully  com- 
plied with  the  requiremeuits  of  the  statute  ?  This  was  a  pretension 
strongly  supported  by  the  fact  that  the  secretary  of  treasury,  by  not 
having  demanded  a  deposit  of  more  than  1,500  shares,  had  seemed  to 
adopt  and  act  upon  that  view  of  the  subject.  But  I  held,  on  all  the 
proofs,  that  the  act  had  contemplated  the  deposit  of  3,500  shares, 
and  therefore  that  Alexandria  was  bound  to  make  further  deposit  of 
the  remainiiig  2,000  shares  due.  I  also  declared  in  that  case,  which 
declaration,  however,  was  then  but  a  dictum,  that  Virginia  could  not 
be  required,  even  if  she  were  a  party  to  the  suit,  to  return  any  part 
of  the  2,720  shares  which  she  had  purchased  from  Alexandria  in 
1847.  The  ground  of  this  declaration  was  stated  to  be  that  Virginia 
was  not  made  cognizant  of  the  fact  of  Alexandria  not  having  an  equi- 
table right  to  dispose  of  as  many  as  2,720  shares  of  the  canal  stock 
as  she  did  dispose  of ;  that  fact  not  having  been  brought  home  to  the 
mind  of  the  legislature  of  Virginia  when  it  passed  the  act  authorizing 
the  exchange  of  state  bonds  for  these  shares,  which  was  made. 

Now  that  Virginia,  in  the  corporate  person  of  her  board  of  public 
works,  has  been  made  a  party  to  this  suit,  and  that  point  is  especially 
under  litigation,  and  has  been  argued,  I  find  no  cause  to  change  that 
opinion.  Conceding,  for  the  saku  of  argument,  that  the  act  of  con- 
gress of  March  3, 1837,  being  part  of  a  public  act,  did  affect  Virginia 
with  constructive  notice  that  the  shares  then  held  by  Alexandria  in 
the  canal  company,  when  delivered  to  the  secretary  of  treasury, 
would  be  liable  to  the  trust  defined  in  the  previous  act  of  May  20, 
1836 ;  yet  it  is  certain  that  such  notice  only  embraced  the  express 
contents  of  the  act,  and  such  other  facts  as,  upon  reasonable  inquiry, 
were  suggested  or  implied  by  the  act.  As  an  instrument  of  construct- 
ive notification,  interfering  with  the  freedom  of  commercial  dealing, 
the  act  was  to  be  strictly  construed.  Third  persons  could  not  be  ex- 
pected to  know  all  its  history, — all  the  considerations  which  inspired 
its  passage, — and  its  relations  to  all  the  bonds  of  Alexandria  Canal 
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Company,  which  at  any  time,  however  remote  in  the  fnture,  Alexan- 
dria  might  own ;  nor  were  third  persons  bound  to  look  .through  a  pe- 
riod  of  44  subsequent  years,  and  to  antioipate  the  litigation  instituted 
in  this  court  in  1881,  to  determine  how  many  shares  of  canal  stock 
congress  had  intended  that  Alexandria  should  deposit  with  the  secre- 
tary of  treasury.  The  act  gave  notice  that  the  stock  then  held  by 
Alexandria  should  be  deposited ;  inquiry  would  have  developed  that 
the  number  of  shares  then  held  was  1,600,  and  that  these  were  de- 
posited. The  act  gave  notice  that  within  10  years  from  its  date  the 
secretary  should  sell  all  the  stock  which  the  act  had  required  to  be 
deposited ;  inquiry  would  have  disclosed  that  after  the  expiration  of 
the  10  years  Alexandria  held  3,500  shares,  more  or  less  of  it  possibly 
repurchased  at  the  secretary's  sale.  The  reasonable  inference  was 
that  stock  held  after  March  3, 1847,  was  not  affected  by  the  act  of  10 
years  previous,  nor  by  the  trust  which  it  defined  and  imposed.  In 
short,  it  is  plain  to  me  that  the  act  of  March  3, 1837,  was  not  such  in 
terms,  nor  the  proceedings  of  the  secretary  such,  under  it,  as  to  con- 
vey notice  to  Virginia  that  any  part  of  the  2,720  shares  which  she  pur- 
chased in  1847  from  Alexandria  was  affected  by  a  trust  which  could  in- 
validate her  title.  Indeed,  as  before  suggested,  that  question  was  not 
actually  settled,  even  as  against  Alexandria  herself,  until  the  decree  in 
this  cause,  before  mentioned  as  having  been  entered  on  October  6, 
1882.  Such  being  the  state  of  things  as  to  coustructive'notice,  there 
is  no  proof  that  the  legislature  of  Virginia,  or  her  board  of  public 
works,  had  actual  notice  of  the  statue  of  the  stock  which  she  purchased 
from  Alexandria,  in  its  isolation  to  the  congressional  act  of  March  3, 
1837.  I  believe  it  is  not  pretended  by  counsel  that  there  was  actual 
notice  in  any  degree  or  form.  Virginia  is  therefore  an  innocent  and 
bona  fide  bolder,  for  full  consideration  paid,  of  the  whole  2,720  shares 
of  canal  stock  now  held  by  her  board  of  public  works.  She  has 
equitable  title  to  it,  and  she  has,  besides,  the  legal  title  in  and  lawful 
possession  of  it. 

Besides  the  foregoing  consideration,  it  may  be  added  that  the  de- 
posit of  stock  provided  for  in  the  congressional  act  of  March  3, 1837, 
was  an  executory  contract.  The  trust  established  upon  the  stock 
was  not  to  attach  nulil  it  had  been  actually  deposited,  "with  proper 
and  competent  instruments  and  conveyances  in  law  to  vest  the  same 
in  the  secretary  of  the  treasury."  Until  so  deposited  and  legally 
transferred,  Alexandria,  though  bound  in  equity  to  deliver  a  certain 
portion  of  it  to  the  United  States,  was  in  law  at  liberty  to  transfer 
and  sell  it,  and  make  good  title  to  it  to  any  bona  fide  purchaser  for 
valuable  consideration  who  was  not  cognizant  of  her  obligations  re- 
specting it.  As  the  case  stands,  the  United  States  has  an  equity 
to  have  1,220  shares  of  the  canal  stock  once  owned  by  Alexan- 
dria transferred  to  the  secretary  of  treasury,  unless  they  have  lost 
their  equity  by  sleeping  for  more  than  40  years  upon  their  rights. 
On  the  other  hand,  Virginia  has  an  equity  to  have  the  whole  2,720 
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ebares  of  tlie  stock  which  she  purchased  in  good  faith  and  vithoat 
adverse  notice,  from  Alexandria,  and  has  also  the  legal  title  derived 
by  legal  transfer,  and  by  quiet  possession  of  more  than  30  years. 
Her  right  therefore  must  prevail. 

Entertaining  these  views  on  the  merits  of  the  case,  it  was  useless 
for  me  to  go  into  the  question  of  jurisdiction  raised  at  bar,  or  into 
the  qaestion  how  far  governments  and  states  are  bound  by  the  laches 
of  their  public  offices,  or  by  the  lapse  of  time. 

The  petition  of  the  United  States  must  be  dismissed. 


DiLLABD  and  another  v.  Paton  and  others. 

{VireiM  Court,  W.  D.  Ttnneuee.    March  15, 1884.) 

1.  Contracts — bale— Excbakob  Assooiatioms— Roles  and  Rboulations — Ef- 
WKCT  OP  Noh-0b8krvanct. 

Where  merchants  form  voluntary  associations  "  to  establish  just  and  equita- 
ble principles,  uniform  usages,  rules,  and  regulations,  which  shall  govern  aU 
transactions"  between  the  members^  parties  dealing  with  each  other,  who  are 
members,  make  the  rules  and  regulations  a  part  of  their  contract,  and  the  courts 
will  enforce  them  as  such;  but  this  only  when  they  are  observed  bv  the  mem- 
bers involved  in  the  controversy;  for  the  habitual  non-observance  "by  them  in 
their  dealings  with  each  other  will  abrogate  the  particular  rule  violated,  and 
relegate  the  contract  to  the  ordinary  rules  of  law  governing  it. 
2.  Haice — Cotton  Exchanoe  of  Memphis— Rule  9— Risk  of  Loss  bt  Fike. 

Where  two  members  of  the  Cotton  Exchange  of  Memphis,  in  their  dealings 
'  with  each  other,  for  a  series  of  years  paid  no  attention  on  either  side  to  a  rule  of 
the  exchange  which  provided  that  (Mlivery  of  cotton  should  not  be  considered 
final  until  the  cotton  was  paid  for,  the  contract  involved  in  this  suit  should  not 
be  governed  by  the  rule  of  the  exchange,  but  by  the  general  law.  Where,  there- 
fore, a  sale  of  270  bales  was  made  by  sample,  ao  order  given  by  the  seller  to  the 
warehouseman  to  deliver  to  the  buyer,  the  warehouseman  and  the  buyer  weighed 
the  cotton,  the  buyer  sampled  it,  approved  268  bales,  and  rejected  two,  put  his 
"class"  and  "shipping"  marks  upon  if,  and  gave  written  directions  to  his 
drayman  to  remove  it  from  the  shed,  held,  that  the  title  passed  to  the  buyer 
when  these  things  were  done,  and  a  loss  by  fire  before  removal  from  the  wa're- 
house  was  his  loss,  altbongh  the  cotton  had  not,  at  the  time  of  the  fire,  been 
actually  paid  for. 
3.  Sake— CON8TR0CTION  of  the  Rule— Waiver. 

Where  the  rule  of  the  Cotton  Exchange  of  Memphis  provided  "  all  cotton 
shall  be  received  within  five  working  days  from  date  of  sale.  The  weighing 
and  examining  of  cotton  shall  constitute  a  confirmation  of  sale,  but  delivery 
shall  not  be  considered  final  until  paid  for, — the  factor's  policy  of  in.4urance  to 
cover  until  delivered  and  paid  for ;  payment  being  considered  final  act  of  de- 
livery,"— >'(  items  that  a  transaction  under  this  rule  is  not  an  executory  agree- 
ment to  sell  when  payment  is  made,  but  that  it  is  mere  stipulation  for  the  se- 
curity of  the  seller,  which  enables  him  at  his  option  to  refuse  to  part  wiih  the 
posession  until  payment  is  made.  But,  whatever  be  the  proper  construction  of 
the  rule,  whore  parties  by  an  habitual  course  of  dealing  with  each  other  had 
wholly  disregarded  it  on  both  sides,  and  the  seller  in  the  particular  transac- 
tion, as  in  all  others,  delivered  unconditionally,  and  without  restraint  as  to 
possession  and  use,  and  manifested  no  concern  about  securing  payment  through 
the  rule,  held,  that  this  amounts  to  waiver  by  the  seller  of  a  stipulation  solely 
for  his  benefit,  and  the  risk  of  loss  by  fire  passed  with  the  title  to  the  buyer  on 
aciaal  delivery  to  him.  This  waiver'hy  the  seller  need  not  be  in  express  terms, 
but  may  be  fairly  inferred  from  his  conduct  and  acts. 
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FINDING   OF  FACTS. 


This  case,  by  stipnlatioa  of  the  parties  under  the  statute,  was  sub- 
mitted to  the  court  without  a  jury.  The  court  found  the  following 
to  be  the  material  facts : 

I.  The  plaintiffs  and  defendants  are  members  of  the  Memphis  Cotton  Ex- 
change, an  incorporated  association,  tlie  purposes  of  wliich  are  thus  described 
by  its  constitution : 

"article  II. — PURPOSES. 

"Section  1.  The  purposes  of  this  association  shall  be  to  provide  and  main- 
tain suitable  rooms  for  a  cotton  exchange  in  the  city  of  Merapliis;  to  adjust 
controversies  between  members;  to  establish  just  and  equitable  priucipies, 
uniform  usages,  rules,  and  regulations,  and  standards  for  classifications,  which 
shall  govern  all  transactions  connected  witli  the  cotton  trade;  to  acquire,  pre- 
serve, and  disseminate  information  connected  therewith;  to  decrease  the 
risks  incident  thereto;  and,  generally,  to  promote  the  interests  of  the  tnule, 
and  increase  the  facilities  and  the  amount  of  the  cotton  business  in  the  city 
of  Memphis."  / 

II.  Among  other  things,  not  "necessary  to  niention,  the  constitution  also 
contains  the  following: 

"article  Vin. — Dt'TIES  OF  MEMBERS. 

"Section  1.  Every  member,  upon  admission,  pledges  himself  to  abide  by 
the  constitution,  and  also  by  all  by-laws,  rules,  and  regulations  of  the  ex- 
change." 

III.  The  rules  and  regulations  .for  the  sale  and  transfer  of  cotton  prescribed 
by  the  iissociation  are  as  follows: 

"r.  All  resampling,  or  examination  by  boring,  shall  be  performed  after 
cotton  shall  have  been  weighed. 

"2.  All  cotton  must  be  examined  and  received  by  the  purchaser  before  re- 
moval from  its  place  of  storage. 

"3.  The  seller  of  cotton  is  entitled  to  his  samples',  but,  when  required  by  the 
buyer,  shall  allow  him  to  take  them  to  his  office  for  the  purpose  of  compari- 
son, and  when  that  is  done  shall  return  tliem,  and  a  failure  to  do  so  wUl  for- 
feit his  right  in  the  future  to  remove  them  from  the  office  of  the  seller. 

"4.  Three  hundred  pounds  shall  constitute  the  minimum  weight  of  a  mer- 
chantable bale  of  cotton,  and  the  buyer  shall  have  the  right  to  reject  all  bales 
t)elow  that  weight;  but  if  received  an  allowance  of  four  dollars  per  bale  shall 
l)e  made  to  the  buyer. 

"5.  Six  ties  only  shall  be  permitted  on  each  bale,  unless  an  allowance  is 
made  of  two  pounds  for  every  tie  above  that  number. 

"6.  All  seedy,  mixed,  fraudulently  packed,  and  damaged  cotton  may  be  re- 
jected, and  must  be  done  at  its  relative  ViUue  in  the  list  purchased;  but  tlie 
grade  of  the  cotton  by  marks  shall  be  given  to  the  buyer  at  the  time  of  Siile, 
or  l)efore  the  day  of  delivery,  if  required  by  him,  and  cotton  sold  by  samples 
must  be  delivered  accordingly,  unless  rejected  for  causes  above  stated. 

"7.  The  practice  of  examination  by  boring  cotton,  which  prevails  in  this 
market,  before  passing  of  same,  is  understood  to  be  the  rule  as  to  the  mannei 
of  receiving,  and  relieves  the  seller  from  any  liability  for  i"eclamation  on 
mixed,  fraudulently  packed,  or  damaged  cotton. 

"8.  All  cotton  shall  be  understood  to  be  in  good  onler;  but  if  not,  it  shall 
be  repaired  within  twenty-four  hours  from  the  time  of  delivery,  and  if  not 
done  within  that  time  the  necessary  repairs  may  be  made  by  the  buyer  at 
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the  expense  of  the  seller.  No  claims  for  repairs  shall  be  allowed  after  the 
removal  of  cotton  from  its  place  of  storage. 

"9.  All  cotton  shall  be  received  within  five  working  days  from  date  of  sale. 
The  weighing  and  examining  of  cotton  shall  constitute  a  confirmation  of 
sale,  but  delivery  shall  not  be  considered  final  until  paid  for.  The  factor's 
policy  of  insurance  to  cover  until  delivered  and  paid  for;  payment  being  con- 
sidered final  act  of  delivery. 

"  10.  No  order  for  the  delivery  of  cotton  is  transferable  without  the  knowl- 
edge and  consent  of  the  seller. " 

IV.  When  rule  9  of  the  cotton  exchange  was  under  consideration  by  the 
assodatlon  it  did  not  contain  the  last  clause,  viz., "  payment  being  considered  the 
final  act  of  delivery."  But  a  resolution  was  adopted  appointing  a  committee 
to  confer  with  the  board  of  underwriters  "to  gain  information  regarding 
the  insurance  of  cottcJn  under  process  of  delivery, "  and  upon  such  confer- 
ence a  report  was  made  that  "^ter  a  lengthy  discussion  as  to  the  indorse- 
ment and  acceptance  of  rule  9  by  the  board  of  underwriters, "  a  commit- 
tee was  appointed  by  that  body  to  meet  the  directory  of  the  exchange,  "in 
order  that  rule  9  may  be  so  amended,  if  thought  proper,  as  to  harmonize  the 
different  views."  Whereupon  the  matter  was  (liscussed  between  the  direct- 
ors and  the  underwriters'  committee,  and  resulted  in  adding  the  above  clauso 
to  the  rule,  its  acceptance  by  the  underwriters,  and  at  the  same  time  the 
adoption  by  them  of  the  following  resolution:  "Resolved,  that  our  policies 
on  cotton  in  sheds  as  now  written  provide  all  the  security  to  the  assured 
which  they  require,  therefore  additional  legislation  on  the  subject  is  superflu- 
ous." 

y.  The  plaintiffs  are  cotton  factors,  and  the  defendants  cotton  brokers  or 
buyers,  doing  business  in  the  city  of  Memphis;  and  at  the  time  of  the  trans- 
action in  controversy  in  this  suit  were  members  of  the  cotton  exchange,  while 
the  above'  provisions  of  the  constitution  and  by-laws  were  in  force. 

VI.  The  plaintiffs  and  defendants  bargained  with  each  other  for  the  sale . 
and  purchase  of  270  bales  of  cotton,  selected  by  sample,  and  identified  by  cer- 
tain marks  upon  the  bales  and  samples.  The  cotton  was  at  the  time,  With 
other  cotton  of  the  plaintiffs',  stored  in  a  public  warehouse  in  Memphis. 
The  date  of  this  bargaining  was  on  the  seventeenth  and  eighteenth  of  Octo- 
ber, 1882. 

VII.  The  plaintiffs,  as  soon  as  the  bargain  was' made,  sent  to  the  ware- 
houseman, according  to  the  usual  course  of  business,  written  orders  for  its  de- 
livery to  the  defendants,  specifying  the  lots  and  marks  corresponding  to  those 
upon  the  samples,  of  which  orders  the  following  is  a  specimen:  "Mr^Mrms, 
Tenn.,  Oct.  17, 1882.  Merchants'  Cotton  Compress  &  Storage  Co.  will  please 
deliver  to  A.  A.  Paton  &  Co.  nineteen  bales  of  cotton,  of  the  following  marks 
and  numbers.    Dillabd  &  Coffin.  " 

VIII.  Upon  the  receipt  of  these  orders  the  warehousemen  turned  out  the 
lots  ot  cotton  specified,  and  aligned  them  in  the  yard  of  the  slied  for  conven- 
ience of  examination,  weighing,  and  marking.  On  Saturday,  October  21, 
1882,  the  agents  of  the  defendants  appeared  at  the  shed,  and  the  weigher  of 
the  warehouse,  jointly  with  the  weigher  of  the  defendants,  weighed  this  cot- 
ton, each  taking  down  the  weights  and  agreeing  as  to  the  weight  of  each 
bale;  whereupon  the  borers  of  the  defendants  examined  each  bale  by  boring 
with  the  auger,  and  the  "classer"  of  defendants  sampled  and  classed  it,  two 
of  the  bales  being  rejected  and  discarded  from  the  lot.  These  agents  of  the 
defendants  then  marked  the  cotton  with  the  "class"  and  "shipping"  marks 
of  the  defendants,  and,  according  to  the  usual  course  of  business,  placed  upon, 
a  hook,  kept  for  the  puriKwe  outside  the  warehouse  ofiice,  a  written  direction 
to  defendants'  drayman  to  remove  the  cotton  to  the  place  designated  therein. 
It  was  the  habit  of  defendants'  drayman  to  come  to  the  shed  whenever,  in  th« 
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course  of  the  business,  he  could,  and  to  take  this  order  from  the  hook  an 
move  the  cotton.  The  plaintiffs  and  the  warehousemen  had  done  everyt 
required  of  either  in  the  usual  course  of  business  to  place  the  cotton  in 
session  of  the  defendants,  and  nothing  remained  to  be  done  by  either  to 
plete  the  transaction,  so  far  as  the  right  of  removal  of  the  cotton  by  th 
fendants  was  involved.  About  noon  this  part  of  the  business  was  compl 
and  the  defendants'  agents  left  the  shed,  taking  with  them,  as  usual 
borings  or  loose  cotton.  They  reported  their  weights,  etc.,  to  the  defends 
office,  but  at  wliat  precise  time  does  not  appear  by  the  proof,  though  it 
appear  that,  in  the  usual  course  of  business,  this  was  done  the  sume  da 
that  night,  or  next  morning. 

IX.  The  warehouseman,  according  to  his  custom,  promptly  reporte< 
'Weights  and  the  rejections  to  the  plaintiff's  oflice,  and  thereupon,  durin| 

afternoon  of  Saturday,  October  21,  1882,  they  sent  their  bill  or  account  o 
cotton  to  defendants  for  914,945.56,  the  price  agreed  upon  for  the  268  b 
which  was  not  paid.  The  messenger  was  instructed  to  deliver  the  bill 
bring  back  the  check,  if  paid,  but  not  to  insist  on  payment.  The  bill 
handed  to  some  one  in  defendants'  office,  and  left  there  by  the  messenger. 
was  the  usual  custom  of  defendants  to  payfor  cotton  purchased  by  the 
about  2  o'clock  p.  m.,  on  the  day  following  the  examination  and  weigb 
after  comparison  of  the  factor's  bill  as  rendered  with  their  own  report  ol 
weights  and  rejections.  It  was  also  their  custom  to  have  cotton  hauh 
the  compress,  and,  on  receipt  of  the  dray  tickets  showing  its  delivery  tl 
to  take  the  tickets  to  their  transportation  agent,  receive  bills  of  lading 
tach  them  to  drafts  on  their  correspondents  at  Liverpool,  or  elsewhere 
gotiate  them  in  their  bank  at  Memphis,  and  pay  factors  by  checks  on 
bank.  It  was  also  their  custom  to  remove  cotton  promptly  after  exan 
tion  and  weighing,  but  pressure  of  business,  bad  weather,  and  like  circ 
stances,  sometimes  delayed  removals,  so  that  there  was  no  fixed  business 
tom  in  that  matter,  except  to  remove  as  speedily  as  possible  in  all  cases. 

X.  The  defendants  were  and  are  entirely  solvent,  and  paid  promptlj 
their  purchases,  never  asking  indulgence  of  plaintiffs. 

XI.  The  plaintiffs  never  insisted  that  defendants  should  pay  for  their 
chases  of  cotton  before  its  removal  from  the  warehouse  or  before  they  took 
session,  and  it  was  their  custom  to  present  their  bills  to  defendants  as  boo 
they  received  reports  of  weights,  and  sometimes,  when  their  bank  acc( 
was  not  easy,  to  ask  payrhent  on  account  before  the  bills  were  made  out, 
not  to  press  for  payment  on  the  same  day  of  receiving  reports  of  aocepti 
by  defendants. 

XII.  The  defendants,  in  a  very  large  proportion  of  their  dealings  with 
plaintiffs,  which  dealings  covered  many  years  prior  and  subsequent  to 
organization  of  the  Cotton  Exchange,  removed  the  cotton  purchased  be 
paying  for  it.  In  the  same  sejison  of  this  transaction  there  were  givei 
evidence  17  other  transactions  between  them  of  like  character,  and  in  1 
them  the  cotton  was  removed  before  payment;  in  one  instance  how  this 
was  does  not  appear,  and  in  two  of  them  the  cotton  was  removed  and 
for  the  same  day,  but  which  preceded  the  other,  does  not  appear;  and  is 
remaining  transaction  the  largest  part  of  the  lot  was  removed  and  paid 
the  same  day,  but  whether  removal  or  payment  first  took  place  does  not 
pear,  while  a  few  bales  of  the  lot  were  paid  for  before  removal.  Or,  to  s 
these  facts  somewhat  differently,  there  w6re  covered  by  these  17  transact 
2,294  bales  of  cotton,  of  which  1,720  were  removed  by  the  defendants  bt 
payment,  531  were  removed  and  paid  for  on  the  same  day,  but  whether 
-ment  or  removal  came  first  does  not  appear;  as  to  30  bales  no  showing  w 
ever  is  made  by  the  proof,  and  13  bales  were  paid  for  before  removaL 

XIII.  About  7  o'clock  Saturday  evening.  October  21,  1882,  the  cottoi 
the  warehouse  caught  fire,  including  the  268  bales  involved  in  this  coi 
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versy  and  was  almost  entirely  consumed,  one  bale  only  of  this  lot  being  saved 
without  damage.  There  were  besides  this  lot  of  268  bales  in  dispute  between 
the  parties,  618  bales  belonging  to  the  plaintiffs  burned  in  the  fire,  this  dis- 
puted lot  being  ia  the  yard  of  the  shed  in  the  same  place  it  was  left  at  the 
time  of  the  weighing,  examination,  and  marking  above  mentioned. 

XIV.  One  of  the  defendants  was  at  the  fire  for  a  short  time  and  knew  that 
their  agents  bad  weighed  and  examined  this  cotton  on  that  day  at  this  shed, 
but  supposed  it  was  in  the  compress  building,  wtiich  was. separated  from  the 
shed  by  a  wall  between  the  two;  and  on  the  following  morning  plaintiffs 
sent  a  message  to  defendants'  manager  that  the  cotton  could  be  partiallly 
Siired,  and  invoked  the  assistance  of  defendants  to  that  end,  but  he  declined 
to  have  anytliing  to  do  with  it,  and  denied  the  defendants  had  any  interest  in 
the  cotton.  The  plaintiffs  did  all  that  could  be  done  towards  saving  this  268 
bales  with  theirs,  and,  it  having  l>ecoine  indistinguishable  from  the  other  cot- 
ton by  the  destruction  of  the  marks,  the  whole  was  sold  in  a  mass  as  dam- 
aged cotton,  and  plaintiffs  did  then  and  now  offer  to  give  defendants  credit 
for  their  share  of  the  proceeds,  amounting  tu  $1,110.74,  about  which  estimate 
there  is  no  dispute;  nor  is  there  any  dispute  about  the  weights  and  price  of 
the  entire  lot  of  139,388  pounds  for  $14,945.56. 

XV.  The  plaintiffs  have  frequently  demanded  payment  of  the  defendants, 
which  has  been  refused. 

COSCLtrSIONS   OP    LAW. 

The  ooart  found  the  following  ooDclasions  of  law,  arising  upon  the 
foregoing  facts : 

1.  The  delivery  of  the  cotton  was  complete  and  suflBdent  to  pass  the  title 
to  defendants  before  the  fire,  and  the  risk  of  loss  was  theirs. 

2.  The  plaintiffs  are  entitled  to  judgment  against  the  defendants  for  the 
sum  of  $13,834.82,  and  interest  thereon  at  6  per  cent,  per  annum  from  the 
twenty-first  day  of  October,  18S2,  to  this  date,  and  the  amount  of  the  judg- 
ment should  therefore  be  $14,096.95,  and  coats. 

Wright,  Folkes  &  Wright  and  Mctcalf  d  Walker,  for  plaintiffs. 

Gantt  d  Patterson  and  Dyer,  Lee  d  Ellis,  for  defendants. 

Hammond,  J.  Outside  of  the  rules  of  the  cotton  exchange  there 
could  be  no  possible  doubt  about  this  case.  The  delivery  was  as  com- 
plete as  it  was  possible  to  be,  and  under  the  general  law  the  title 
passed  to  the  defendants  from  the  moment  they  examined,  approved, 
and  marked  the  cotton,  and  the  risk  of  loss  by  fire  was  theirs. 
Leonard  v.  Davis,  1  Black,  476,  483;  Hatch  v.  Oil  Co.  100  U.  S.  124, 
128;  Tome  \.  Dubois,  6  Wall.  548,  554;  Williams  v.  Adams,  3  Sneed, 
368;  Bush  v.  Barfield,  1  Cold.  93;  Porter  v.  Coward,  Meigs,  25;  1 
Amer.  Law  Bev.  413,  and  authorities  cited.  The  defendants  concede 
this ;  but  they  say  that  under  these  cotton-exchange  rules  the  con- 
tract of  the  parties  was  "not  a  sale,  but  a  mere  executory  agreement 
to  sell,"  by  the  terms  of  which  contract  the  sale  was  not  completed 
by  the  agreement  as  to  quantity,  quality,  and  price,  or  by  that  agree- 
ment accompanied  by  delivery,  but  only  by  the  actual  payment  of 
the  price,  until  which  payment  the  title  remained  with  the  plaintiffs, 
and  the  risk  of  loss  by  fire  was  theirs.  And  it  is  as  frankly  conceded 
by  these  plaintiffs  that  if  this  case  falls  within  the  rales  of  the  cotton 
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exchange,  and  this  be  the  proper  and  legal  oonstraction  of  the  eon- 
tract,  the  defendants  are  not  liable. 

The  first  inquiry  then  is,  does  this  contract  come  within  rule  9  of 
the  exchange?  It  cannot  be  denied  that  parties  may  contract  as 
they  please,  no  matter  how  injudiciously,  in  the  light  of  subsequent 
events,  the  contract  may  appear  to  have  been  made,  or  bow  absurd 
it  may  seem  in  the  relation  of  the  parties  to  it.  Nor  can  it  be  de- 
nied that  merchants  may  voluntarily  associate  together,  and  prescribe 
for  themselves  regulations  to  establish,  define,  and  control  the  usages 
or  customs  that  shall  prevail  in  their  dealings  with  each  other.  These 
are  useful  institutions,  and  the  courts  recognize  their  value  and 
enforce  their  rules  whenever  parties  deal  under  them,  in  which  case 
the  regulations  become,  undoubtedly,  a  part  of  the  contract.  Thome 
V.  Prentiss,  83  111.  99;  Ooddard  v.  Merchants'  Exchange,  9  Mo.  App. 
290.  But  they  have  not,  any  more  than  other  customs  and  usages,  the 
force  and  effect  of  positive  statutes  nor  of  the  rules  of  the  common 
law,  and  the  courts  do  not  particularly  favor  them.  The  Reeside,  2 
Sumn.  568;  The  Illinois,  2  Flippin,  422.  Parties  are  not  bound  to 
contract  under  thein  if  they  choose  to  disregard  them,  and  they  may, 
and  often  do,  observe  part  and  discard  part,  as  the  plaintiffs  and 
defendants  here  have  evidently  done.  In  all  the  dealings  between 
these  parties  during  that  season,  exclusive  of  this,  amounting  to  more 
than  2,000  bales,  only  13  were  actually  paid  for  before  they  were  in 
fact  delivered  to  defendants  and  by  them  removed,  so  far  as  we  can 
certainly  see  how  that  fact  was,  while  more  that  1,700  bales  were 
permitted  by  the  plaintiffs  to  pass  into  the  hands  of  defendants  with- 
out payment.  And  yet,  we  are  asked,  as  to  these  268  bales,  to  re- 
verse, on  the  strength  of  this  rule,  such  a  course  of  dealing,  and  ad- 
here to  its  literalism  in  order  to  throw  this  loss  on  the  plaintiffs.  Take 
the  rule  for  all  it  is  worth  and  it  amounts  only  to  this :  The  plain- 
tiffs and  defendants  have  voluntarily  agreed  to  be  bound  by  it,  and, 
by  the  same  volition,  have  in  all  their  dealings  hitherto  paid  no  at- 
tention to  it.  They  have  thus  established,  for  themselves  and  aa  be- 
tween each  other,  a  different  and  special  custom  to  which  this  rule 
has  had  no  application,  and  in  direct  contravention  of  it;  and  this 
they  can  always  do.  Tliorne  v.  Prentiss,  supra.  Nor  is  it  necessary 
to  expressly  stipulate  for  such  exclusion  of  the  operation  of  the  rules, 
usage,  or  custom. 

"And  not  only,"  says  Mr.  Parsons,  "is a  custom  inadmissible  which 
the  parties  have  expressly  excluded,  but  it  is  equally  so  if  the  parties 
have  excluded  it  by  a  necessary  implication,  as  by  providing  that  the 
thing  shall  be  done  in  a  different  way.  For  a  custom  can  no  more 
be  set  up  against  the  clear  intention  of  the  parties  than  against  their 
express  agreement."  2  Pars.  Cont,  59;  Id.  (6th  Ed.)  546,  which  waa 
approved  in  Ins.  Cos.  v.  Wright,  1  Wall.  456,  471.  The  supreme 
court  says  the  usage  or  custom,  when  the  contract  is  made  with  ref- 
erence to  it,  becomes  a  part  of  the  contract,  and  may  not  improperly 
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be  considered  the  law  of  the  contract.  Rennet  v.  Bank  of  ColumUa, 
9  Wheat.  581,  588.  And  the  actual  castom  or  nsage  of  the  parties 
in  dealing  with  each  other  is  as  much  a  part  of  the  oont];^ct  under 
this  rule  as  a  general  custom  prevailing  in  the  trade.  Bliven  v.  New 
England  Screw  Co.  23  How.  420,  431.  "A  general  usage  may  be 
proved  in  proper  cases  to  remove  ambiguities  and  uncertainties  in  a 
contract,  or  to  annex  incidents,  but  it  cannot  destroj,  contradict,  or 
modify  what  is  otherwise  manifest.  Where  the  intent  and  meaning 
of  the  parties  are  clear,  evidence  of  a  usage  to  the  contrary  is  irrele- 
vant and  unavailing."  Nat.  Bank  v.  Burkhardt,  100  U.  S.  686,  692. 
Here  the  intention  of  the  parties  to  deal  with  each  other,  without  ref- 
erence to  this  castom  or  rule  established  for  them  by  the  cotton  Ex- 
change, is  manifested  in  the  clearest  way  by  their  habitual  and  uni- 
form dealings  with  each  other  for  a  long  series  of  years  prior  and 
subsequeDt  to  the  organizatipn  of  the  exchange.  Neither  party  has 
thought  it  necessary  to  be  governed  by  it,  and  like  many  other  rules, 
usages,  and  customs  it  has.  become,  by  their  voluntary  disregard  of 
it,  a  dead  letter.  And  the  explanation  of  this  is  found  in  the  fact 
that  the  plaintiffs,  for  whose  protection  it  was  evidently  intended,  did 
not  deem  it  necessary  to  enforce  it  against  the  defendants,  who  are  so 
amply  solvent  that  it  is  their  boast  in  the  proof  that  they  never 
asked  indulgence. 

If  it  be  conceded  that  the  defendants  had  an  interest  in  this 
rule,  by  reason  of  the  provisions  in  reference  to  insurance,  the  prin- 
ciple is  not  changed.  It  would  be,  then,  a  stipulation  collateral  to 
the  contract  of  sale,  and  wholly  so.  Whether  the  plaintiffs  or  defend- 
ants should,  under  this  rule,  have  insured  the  cotton  is  immaterial 
and  unimportant  to  the  issues  in  this  case.  Its  insurance  or  non- 
insurance  by  either  could  not  affect  the  title,  or  change  the  risk  of  loss 
by  fire  which  always  follows  the  title  in  the  absence  of  any  agreement 
to  the  contrary.  Either  or  both  might  have  insured  their  respect- 
ive interests  in  the  cotton;  and  whether  one  or  the  other  did  insure, 
or  omitted  to  insure,  would  only  tend  to  show,  if  they  did  not  intend 
to  assume  their  own  risk,  that  in  their  opinion  they  had  an  interest, 
or  did  not  have  an  interest,  as  the  case  might  be.  But  such  an  opin- 
ion by  Either  would  not  bind  the  other  as  to  which  of  them  the  cotton 
belonged,  in  a  controversy  about  the  title,  as  this  is.  The  title  must 
depend  on  the  facts  about  the  contract  of  sale,  and  wholly  on  them. 
Nor,  if  we  treat  it  as  a  question  of  evidence,  does  the  existence  of  any 
supposed  interest  of  the  defendants  in  rule  9  change  the  result.  It 
is  perfectly  plain  to  my  mind,  in  view  of  the  history  of  this  rule  in 
its  relation  to  the  underwriters,  as  shown  by  the  proof,  that  this  last 
clause  was  added  by  the  underwriters  to  make  more  clear  the  require- 
ment that  the  factor's  policy  should  terminate  with  payment  for  the 
cotton;  and  it  may  be  a  proper  construction  of  the  rule,  as  between 
a  factor  and  his  underwriters,  if  it  be  true  that  the  policy  be  written 
T.19,no.9— 40 
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by  this  rule,  that  his  policy  shall  cover  his  interest  in  the  cotton  until 
it  is  paid  for,  no  matter  how  long  payment  may  be  delayed,  or  Vhere 
the  cotton*  may  be,  whether  in  the  shed  or  at  Liverpool,  or  en  route 
to  that  or  some  other  destination.  Bat  what  interest  does  this  give 
the  buyer  in  that  question,  or  how  can  it  affect  his  obligation  to  pay  ? 
Not  in  the  least,  it  seems  to  me.  Suppose  the  factor  has  no  insur- 
ance,— and  he  need  have  none, — of  what  concern  is  that  to  the  buyer, 
and  how  can  it  affect  his  obligation  to  pay,  after  he  has  taken  the 
cotton  into  his  possession  and,  it  may  be,  consumed  it  in  the  mills? 
Insured  or  uninsured,  as  the  factor  may  be,  the  contract  of  sale  be- 
tween him  and  the  buyer  is  independent  of  the  fact,  and  must  stand 
upon  its  own  bottom,  and  be  determined  on  its  own  facts.  This  rule 
is  clearly  not  a  stipulation  by  the  factor  to  keep  the  cotton  insured 
for  the  buyer's  benefit;  but  if  it  were,  the  remedy  would  be  a  suit  by 
the  buyer  against  the  factor  for  a  breach  of  that  stipulation,  if  it  had 
not  been  complied  with,  and  not  to  withhold  the  purchase  money  on 
the  theory  that  there  had  been  no  sale.  He  might  set  off  his  claim 
for  damages  in  a  suit  for  the  price,  but  this  case  presents  no  feature 
of  that  kind.  The  provision  in  this  rule  about  insurance,  then,  if  not 
one  wholly  relating  to  the  factor  and  his  underwriter,  with  whom  the 
buyer  has  no  concern,  as  it  manifestly  is,  can  only  be  a  collateral 
contract  between  the  factor  and  the  buyer,  and  in  no  sense  does  it 
afford  any  solution  to  the  question  we  have  in  hand.  All  evidence 
whether  either  plaintiffs  or  defendants  were  insured  as  to  this  cotton 
was  therefore  properly  excluded  as  irrelevant  and  immaterial. 

Looking,  then,  as  we  must,  beyond  and  outside  of  all  questions  of 
insurance  or  supposed  insurance,  and  we  are  brought  back  to  the  fact 
that,  in  all  their  dealings  with  each  other,  notwithstanding  the  pledge 
contained  in  article  8  of  the  constitution  of  the  cotton  exchange,  the 
plaintiffs  and  defendants  have,  in  violation  of  their  constitutional 
pledges,  dealt  with  each  other  without  regard  to  the  stipulation  of 
rule  9,  that  "delivery  shall  not  be  considered  final  until  paid  for;" 
that  is,  until  the  cotton  is  paid  for.  The  plaintiffs  have  never  refused 
delivery  or  retained  the  cotton  until  paid  for,  but  have  almost  always 
delivered  before  payment,  while  the  defendants  have  never  been  care- 
ful to  pay  before  taking  possession  of  and  removing  the  cotton,  nor 
at  all  scrupulous  in  regard  to  it.  Perhaps,  in  the  usual  order  of 
business,  they  would' prefer  to  get  the  cotton,  put  it  under  bills  of  lad- 
ing, assign  them  and  the  cotton  to  their  bank  in  negotiation  of  bills 
of  exchangiB  with  which  to  supply  the  funds,  and  thereby  make  each 
shipment  or  purchase  of  cotton  pay  for  itself.  This  is  not  according 
to  rule  9,  for  when  they  have  put  their  bills  in  bank  they  have  not 
only  had  "delivery,"  but  have  likewise  "delivered"  the  cotton  to  an- 
other. There  is  nothing  very  sacred  about  the  constitutional  pledge 
or  rule  9  when  the  parties  mutually  agree  to  the  violation,  and  they 
need  not  do  this  by  express  agreement,  as  I  have  already  shown.  On 
this  subject  the  supreme  court  of  Illinois  says : 
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"We  do  not  entertain  a  doubt  but  that  all  contracts  of  sales  within  the 
contemplation  of  tttese  rules  must  be  construed  as  if  the  rules  were  expressly 
made  a  part  of  the  contract;  but  there  is  nothing  to  which  our  attention  has 
been  directed,  in  the  charter  of  the  board  of  trade,  and  certainly  nothing  in 
the  general  law  which  prohibits  members  of  that  board  from  contracting  •  on 
'change,'  or  elsewhere,  so  as  to  bind  themselves  to  obligations  beyond  and 
independently  of  these  rules.  The  only  difBcuIty  that  can  arise  in  this  re- 
spect must  be  in  determining  whether  the  parties  intended  their  contract 
should  be  construed  with  reference  to  the  rules  of  the  board  of  trade,  or  that 
obligations  were  assumed  outside  of  those  rules."  Thome  v.  Prentiss,  83- 
111.  99. 100. 

We  may  add  that  the  presumption  of  the  law  is  that  merchants- 
deal  with  each  other  ander  the  wise  provisions  and  protection  of  the 
general  law  that  governs  all  men  in  their  dealings,  anless  the  contrary- 
clearly  appears^  and  if  they  expect  the  courts  to  observe  their  rales 
and  enforce  them  they  mast  themselves  observe  them.  Otherwise^ 
they  are  neither  a  custom  or  usage  to  control  the  contract. 

This  view  of  the  case  disposes  of  it,  and,  strictly,  Vre  need  take  n» 
farther  notice  of  rule  9,  but  might  leave  it  until  its  perplexities  appear 
in  some  dispute  between  a  factor  and  an  insolvent  buyer  or  his  at- 
taching  creditors,  or  between  a  dishonest  factor  and  conflicting  bay- 
ers,  or  between  some  factor  and  his  insurance  company, — all  of  which 
situations  have  been  suggested  in  aid  of  its  interpretation.  But  the 
learned  argument  of  the  defendants'  counsel  in  favor  of  their  conten- 
tion that  this  was  an  executory  agreement  to  sell,  and  not  a  sale,  an- 
der rule  9,  should  receive  from  the  court  that  attention  it  deserves,, 
particularly  since  this  may  not  be  a  final  disposition  of  the  case,  and 
another  court  may,  possibly,  think  it  necessary  to  construe  this  rule 
as  a  part  of  the  contract.  But  I  must  be  permitted  to  say  that  the 
real  contention  of  the  defendants  is  that  their  risk  on  cotton  pur- 
chased by  them  does  not  attach  iintil  they  actually  remove  it  from 
the  warehouse;  but  there  being  no  such  rule  among  these  regulations,, 
they  have  seized  on  this  contrivance  of  an  executory  agreement  to 
sell  in  order  to  effectuate  the  same  result.  Yet  it  needs  only  a  little 
analysis  to  show  that  this  construction  of  rule  9  goes  further  than 
this  and  leads  to  some  very  absurd  consequences,  so  far,  at  least,  as 
it  concerns  the  factor — so  very  absurd  that  the  wonder  is  sane  men 
should  ever  have  adopted  a  rule  to  be  so  construed. 

If  the  title  does  not  pass  to  place  the  risk  of  loss  by  fire  on  the  buyer 
until  the  buyer  pays  for  the  cotton,  why  draw  the  line  at  the  cotton- 
shed  ?  When  it  reaches  the  compress,  if  not  yet  paid  for,  the  risk  of 
loss  by  fire  is  still  with  the  factor.  So  it  is,  if  not  paid  for,  on  the  rail 
or  river,  at  a  sea-port,  on  the  ocean,  in  Liverpool,  at  the  mills,  in  the 
store  where  the  cotton  goods  are  on  display,  and  when  they  have  been 
sold  to  consumers.  Until  paid  for  there  is  no  sale  of  the  cotton,  say 
defendants,  and  by  withholding  payment  we  need  not  insure  at  all, 
bat  leave  the  risk  with  the  factor  or  his  insurance  company  under  his 
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ninth-rule  policy;  and  if  burned  at  sea  or  elsewhere,  not  haTini 
him,  he  cannot  make  us  pay,  and  must  lose  the  cotton. 

Again,  why  draw  any  line  at  a  loss  by  fire,  or  at  any  loss  at  all ' 
defense  is  just  as  effective  were  the  cotton  still  in  existence. 
&  Co.  say  to  Billard  &  Coffin,  when  sued  for  the  price  of  the  coti 
they  are  here  sued :  "We  have  not  yet  paid  you,  and  until  it  sui 
pleasure  to  pay  no  title  passes,  and  there  has  been  no  sale — only 
ecutory  agreement  to  sell ;  wherefore,  your  suit  must  fail  and  I 
missed."  The  result  is  they  keep  the  cotton  and  never  pay  for 
this  is  as  good  au  answer  to  every  suit  for  the  price  until  paj 
has  been  made  in  fact,  (when  there  is  no  longer  any  need  of  a  8 
all,)  as  it  is  here.  This  is  little  short  of  the  case  put  as  an  ill 
tiou  by  Mr.  Justice  Gbieb,  where,a  man  sued  by  his  tailor  for  the 
of  a  suit  of  clothes  comes  into  court  with  the  clothes  Qn  bis  bac 
sets  up  that  the  goods  were  smuggled  by  the  tailor.  Randon  t. 
11  How.  480,  521.  Indeed,  the  defense  is  not  so  good,  for  here  tl 
no  fault  of  the  plaintiffs  alleged, — absolutely  none, — but  only  tb; 
defendants  themselves  have  not  paid  what  they  had  agreed  to 
Is  it  not  apparent  that  the  accident  of  a  loss  by  fire  does  not  ci 
the  merits  of  the  defense  ?  It  is  equally  available  with  or  withot 
loss,  for  it  in  no  way  depends  on  that  accidental  circumstance, 
as  good  with  the  cotton  in  Liverpool  as  it  is  with  its  ashes  in  the  ] 
phis  cotton-shed,  and  no  better  or  worse  in  either  place.  Si 
stated,  the  broad  proposition  is,  "This  was  a  conditional  sale,  i 
executory  agreement  to  sell  when  I  pay  for  the  cotton ;  and,  altfa 
I  have  appropriated  it  to  my  own  use,  so  long  as  I  do  not  pay  thi 
no  obligation  on  me  to  pay,  and  no  suit  for  the  price  will  lie. " 

"Was  such  a  thing  ever  heard  of,"  asks  Thompson,  J.,  in  the 
sour!  court  of  appeals,  "as  that  a  creditor  loses  his  remedy  ag 
his  debtor  by  not  demanding  payment  on  the  day  when  the  deb 
due?"  (Beveridge  v.  Richmond,  16  Chi.  Leg.  N.  93;)  and  we^ 
paraphrasing  the  question,  ask,  "Was  ever  it  heard  that  a  b 
can  refuse  payment  for  the  sole  reason  that  he  has  not  'paid  ?' 
must  be  confessed  this  may  be  a  possible  inference  from  the  lit 
ism  of  the  rule,  but  it  does  not  certainly  appear  that  it  was  eve 
tended  to  have  such  a  construction  as  that  by  the  men  who  mad 
nor  does  the  case  of  Leigh  v.  M.  dt  0.  R.  Go,  58  Ala.  165,  ju 
such  a  construction  of  it.  Nor  does  the  case  clearly  fall  witbir 
third  rule  of  Mr.  Justice  Blackburn,  so  much  relied  upon  by  thi 
fendants.  1  Benj.  Sales,  (4th  Amer.  Ed.)  p.  359,  §  366;  Id.  p. 
§§  391-393;  Id.  p.  396,  §§  425-436.  And  for  the  reason  that  t 
authorities  all  show  that  where  delivery  has  been  actually  mac 
the  buyer,  the  intention  to  reserve  the  title  to  the  seller  and  cc 
quent  risk  of  loss  by  accident,  must  plainly  appear  from  the  tern 
the  contract.  Now,  this  rule  does  not  say,  in  terms,  that  the  tit 
reserved  to  the  seller,  but,  on  the  contrary,  says  that  "weighing 
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examining  the  cotton  shall  be  a  confirmation  of  the  sale,"  (whatever 
that  may  mean,)  bnt  that  "delivery  shall  not  be  considered  ^nal  antil 
paid  for."  The  construction  contended  for  by  defendants  is  merely 
inference  from  this  language,  and  it  is  susceptible  of  different  and 
antagonistic  constructions.  The  implications  of  the  parties'  dealings 
and  sarroundings  are  not  favorable  to  this  construction,  and  the  na- 
ture of  the  trade  and  property  is  against  it.  It  is  not  to  be  presumed 
that  the  seller  assumes  such  peril  in  the  cotton  trade  without  an  ex- 
press or  clearly-implied  intention  to  do  so.  Occasional  and  excep- 
tional circumstances  might  prompt  a  merchant  to  make  such  a  con- 
tract to  secure  his  price,  but  he  would  hardly  desire  it  as  a  business 
usage  in  the  cotton  trade. 

The  more  reasonable  construction  is  that  it  was  intended  as  a  se- 
curity of  a  different  character,  for  the  sole  benefit  of  the  factor 
against  insolvent  buyers,  and  to  enable  him,  Jn  a  case  where  his  in- 
terest requires,  to  keep  the  cotton  in  his  possession,  and  refuse  to 
surrender  that  possession  until  payment  is  made.     It  may  be  the 
courts  would,  possibly,  in  favor  of  the  factor,  extend  the  construction 
to  caver  a  case  where  the  purchaser  was  in  actual  possession  and  re- 
fused to  pay,  by  holding  that  it  was  a  conditional  sale,  and  that  the 
title  remained,  as  between  these  two,  with  the  factor  until  payment 
actually  made, — or  as  between  the  factor  and  creditors  of  the  pur- 
chaser,— but  it  is  hardly  possible  the  courts  would,  in  favor  of  the 
buyer  after  he  had  taken  absolute  dominion,  construe  the  rule  to  l>c 
only  an  executory  agreement  to  sell  when  payment  was  made.    If  so, 
as  to  either  construction,  without  a  stipulation  to  the  contrary,  the 
risk  of  loss  by  fire  would,  undoubtedly,  remain  with  the  factor. 
These  are,  however,  perplexities  about  this  construction,  as  between 
the  factor  and  those  claiming  against  him,  it  ip  best  to  leave  for  de- 
cision when  the  cases  arise.   Bnt  as  between  the  factor  and  the  buyer, 
no  matter  what  the  proper  construction  of  the  rule  may  be,  the  fac- 
tor may  always  waive  this  security  in  his  favor,  deliver  the  cotton  un- 
conditionally, and  collect  his  money.     Whenever  he  delivers  the  cot- 
ton absolutely,  without  any  manifestation  of  an  intention  to  claim 
his  security,  or,  rather,  with  an  expressed  or  plainly  implied  relin- 
quishment of  it, — whatever  be  its  legal  characteristics, — from  that 
moment  the  title  passes  to  the  buyer,  the  risk  of  loss  by  fire  is  his, 
and  he  can  never  defend  a  suit  for  the  price  by  refusing  to  perform 
the  condition  or  carry  oat  his  part  of  the  exeontory  agreement.     As 
to  him  the  contract  becomes  executed  whenever  the  seller  chooses 
to  so  deliver  and  he  accepts.    The  seller  may,  under  such  a  contract, 
always  waive  the  stipulation  in  his  favor,  and  he  does  this  whenever 
he  delivers  with  the  intention  of  not  claiming  it.     That  the  plaintiffs 
did  this  here  is  abundantly  shown  by  the  proof.    The  waiver  need  not 
be  express,  but  may  be  by  implication  resulting  from  acts  and  con- 
duet.    2  Benj.  Sales,  p.  742,  §  858.     Of  course,  I  need  not  say  that 
plaintiffs  here  would  not  be  permitted  to  exercise  their  right  of  waiver 
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after  a  loas  by  fire,  so  as  to  change  the  risk.  They  did  not  d{ 
but  waived  their  security  under  this  rule  by  delivery  prior  to  tb 
without  insisting  on  payment  under  the  rule  before  delivery,  a 
.had  often  done  before.  Neither  will  the  defendants,  after  aoc 
this  waiver  by  taking  the  cotton,  be  permitted  to  change  the  r 
refusing  a  payment  which  they  were  under  legal  obligation  tc 
made  on  Saturday,  before  the  fire.  I  do  not  think  either  the 
tiffs  or  defendants  bad  any  intention  of  making  the  kind  of  co 
the  defendants  now  pretend  to  have  made,  by  distorting  the  lar 
of  this  rule;  but  if  they  ever  did  intend  to  trade  under  tht 
they  never  carried  out  that  intention,  so  far  as  this  proof  show 
this  is  a  waiver  of  it.  The  proposed  usage  of  rule  9  has  nev 
come  a  usage  at  all  as  to  these  two  members,  and  this  by  thei 
act. 

Judgment  for  the  plaintiffs. 


Bbown  and  others  v.  Leb  and  others. 


\h 


(.Dittriet  Court,  If.  D.  MiuitHppi.    March  12,  1884.) 

lliaJoiin>BR  OF  Causes  of  Action — Joint  and  Sevekal  Liabilitt. 

Where  two  or  more  defendants  are  sued  jointly,  a  count  in  the  same 
against  one  of  them  alone  upon  his  sereral  liability  cannot  be  sustained. 

Demurrer  to  Declaration. 

Lamar,  Mayes  d  Branham,  for  plaintiffs. 

C.  B.  Howry,  for  defendants. 

Hill,  J.-  The  questions  presented  for  decision  arise  apon  ti: 
murrer  of  the  defendant  A.  G.  Jobes  to  the  second  count  in  th 
claration.  The  declaration  in  the  first  count  charges  that  the  de 
ants  Lee  and  C.  8.  Jobes,  under  the  firm  name  of  Lee  &  Jobes, 
their  bill  of  exchange  upon  the  bank  of  Kosciusko,  of  which  said 
C.  S.  Jober,  and  A.  C.  Jobes  were  the  owners  and  partners,  the 
being  a  private  and  unincorporated  banking  house,  payable  90 
after  date,  which  was  delivered  to  plaintiffs  and  afterwards  pres 
to  the  bank  for  acceptance  and  accepted,  and  when  due  was  pres 
for  payment,  which  was  refused,  of  which  the  drawers  had  due  n 
The  second  count  charges  that  afterwards  A.  G.  Jobes,  for  a 
able  consideration,  promised  in  writing  that  if  plaintiffs  would 
the  bill  back  he  would  pay  it,  which  was  done,  but  payment  wi 
fused.  The  letter,  which  is  alleged  contains  this  promise,  is  exhi 
with  the  declaration,  and  is  signed  "Cashier."  There  is  no  objecti 
joining  the  drawers,  acceptors,  and  indorsers  liable  upon  a  bill  ( 
change  in  an  action.  This  suit  is  properly  brought  against  Le 
^:  S.  Jobes,  as  drawers,  and  the  same  parties,  with  A.  C.  Job 
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partners,  nnder  the  name  of  the  Kosciusko  Bank,  as  acceptors.  The 
qoestion  is,  can  A.  C.  Jobes  be  sued  in  the  same  action,  in  a  separate 
coDnt,  upon  an  individual  undertaking  in  which  neither  of  the  other 
defendants  are  sought  to  be  made  liable.  If  in  writing  the  letter 
upon  which  the  promise  is  based  he  acted  as  a  member  of  the  bank- 
ing  firm,  then  he  would  be  liable,  if  at  all,  by  the  promise  made  in 
the  letter  as  a  partner  in  the  banking  firm,  and  not  as  an  individual. 
It  is  tme  that  by  the  laws  of  this  state  all  partnership  contracts  are 
both  joint  and  several,  and  an  action  may  be  maintained  against  one 
partner  upon  a  partnership  contract  as  a  several  and  individual  obli- 
gation; and  if  the  suit  was  brought  against  A.  G.  Jobes  alone,  upon 
the  acceptance  as  a  several  and  individual  obligation,  then  I  see  no 
reason  why  the  second  count  might  not  be  joined  in  the  declaration. 
Bat  the  general  rule  of  pleading  stated  in  Chit.  PI.,  and  all  the  other 
elementary  works  on  that  subject,  is  that  the  joint  action  must  be  in 
favor  of  all  as  plaintiff,  and  against  all  as  defendants,  and  that  there 
cannot  be  united  in  one  action  a  count  against  two  or  more,  and  in 
the  same  action  a  count  against  one  of  the  defendants ;  and  the  high 
court  of  errors  and  appeals  of  the -state,  in  the  case  of  Miller  v.  North- 
ern Bank  of  Mississippi,  5  George,  (Miss.)  412,  announced  the  same 
rule,  which  stands  unreversed,  so  far  I  am  informed.  Under  this  rule 
I  am  of  opinion  that  the  demurrer  to  the  second  count  must  be  sus- 
tained, with  leave  to  the  plaintiffs  to  amend  their  declarations  if  they 
shall  be  so  advised. 


^  United  States  ex  rel.  Spine.* 

United  States  ex  rel.  Williams.* 
{Circuit  Court,  E.  D.  Louiiiana.    Alarch  S,  1884.) 

L  Habeas  Corpus. 

Where  parties  have  a  right,  under  the  laws  of  the  United  Slates,  to  pilot  ves- 
sels in  and  out  of  the  Mississippi  river  to  the  sea  through  Houth  pass,  although 
they  are  not  duly  licensed  and  commissioned  branch  pilots  under  the  laws  of 
Louisiana,  to  imprison  them  for  exercising  thrs  right  is  to  imprison  them  in  vio- 
lation of  the  laws  of  the  United  States. 

2.  BAsre. 

The  orders  and  writs  of  this  court  are  issued  under  and  by  the  authority  of 
the  laws  of  the  United  Stales,  and  when  theafiSdavits  against  the  relators  were 
made  in  contempt  of  the  restraining  orders  of  tlils  court,  and  the  relators  are 
imprisoned  by  virtue  of  such  affidavits,  they  are  imprisoned  in  violation  of  the 
laws  of  the  United  States. 

3.  Saiie— Jdrisdiotion— Rev.  St.  753. 

If  relators  are  imprisoned  in  violation  of  the  laws  of  the  United  States,  this 
court,  under  section  763,  Rev.  St.,  has  jurisdiction  to  issue  a  writ  of  habeas  eor- 
pu»  to  inquire  into  the  cause  of  their  detention,  and  upon  the  hearinc;  it  has 
jurisdiction,  and  it  is  its  duty  to  discharge  them. 

ISsported  by  Joseph  P.  Hcrnor,  Esq ,  of  the  New  Orleans  bar. 
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Habeas  Corpus. 

E.  Howard  McCaleb,  Joseph  P.  Hornor,  and  F.  W.  Baker,  for  re- 
lators. 

James  R.  Beckwith,  contra. 

Fabdkb,  J.  In  oar  opinion  these  parties,  Spink  and  Williams, 
bays  a  right,  under  the  laws  of  the  United  States,  to  pilot  vessels  in 
and  ont  of  the  Mississippi  river  to  the  sea  through  Sonth  pass, 
although  they  are  not  duly  licensed  and  commissioned  branch  pilots 
under  the  laws  of  Louisiana.  It  has  been  practically  so  decided  by 
this  court  in  The  Flynn  Case,  the  district  judge  presiding,  at  the  No- 
vember term,  1882,  which  case  is  now  pending  on  appeal  in  the  Su- 
preme Court  of  the  United  States.  To  imprison  them  for  exercising 
this  right  is  therefore,  in  the  opinion  of  this  court,  to  imprison 
them  in  violation  of  the  laws  o{  the  United  States.  We  desire  to  ex- 
press our  great  respect  for  the  opinions  and  decisions  of  the  supreme 
court  of  the  state  of  Louisiana ;  and  the  opinion  here  presented  in  the 

case  Ex  rel.  Williams  v.  Livaitdtiis,  35  La.  Ann. ,  lately  decided,  we 

have  considered  attentively;  but  as  the  question  in  controversy  is 
one  as  to  the  proper  construction  of  the  laws  of  the  United  States, 
and  of  their  force  and  effect,  we  feel  bound  to  follow  the  adjudicated 
cases  of  our  court,  rather  than  the  opinion  of  a  state  court,  although 
of  conceded  high  rank  and  authority  in  all  questions  of  law.  Fur-^ 
ther,  in  these  present  cases  it  appears  that  the  affidavits  upon  which 
these  relators  have  been  arrested,  and  are  now  imprisoned,  were  made 
by  several  persons  who  are  each  defendants  in  certain  equity  cases 
now  pending  in  this  court,  wherein  this  same  right  to  pilot  through 
South  pass  is  involved,  and  wherein  these  persons  have  been  sev- 
erally.  restrained  and  enjoined,  until  the  further  orders  of  court, 
from  making  such  affidavits  and  instituting  such  proceedings.  The 
various  orders  and  writs  of  this  court  are  issued  under  and  by  au- 
thority of  the  laws  of  the  United  States.  As  the  affidavits  were  made 
in  contempt  of  the  restraining  orders  of  this  court,  and  as  the  relat- 
ors are  imprisoned  by  virtue  of  such  affidavits,  it  would  seem  from 
this  view  also  that  the  relators  are  imprisoned  in  violation  of  the  laws 
of  the  United  States.  If  these  relators  are  imprisoned  in  violation 
of  the  laws  of  the  laws  of  the  United  States,  this  court,  under  sec- 
tion 753,  Eev.  St.,  has  jurisdiction  to  issue  a  writ  of  habeas  cor- 
pus  to  inquire  into  the  cause  of  their  detention,  and,  upon  the  hear> 
ing,  it  has  jurisdiction,  and  it  is  its  duty  to  discharge  them. 

BiLLiNos,  J.,  concurred. 


Digitized  by 


Google 


UHITBO  STATUS  V.  KraXBB.  638 

Chitbd  States  v.  Ebllbb.  I 

{Cireua  Covrt,  D.  Wert  Virginia.    1884.) 

1.  CnucmAi.  Law — Provincb  ok  Jubors. 

Jurors  are  not  the  judges  of  the  law  as  well  as  the  facts,  but  must  take  the 
law  as  giveifby  the  court. 

2.  Same— Inmctmkst. 

Where  each  count  in  an  indictment  constitutes  a  distinct  and  separate  of- 
fense, if  one  is  found  to  be  true  the  verdict  must  be  "guilty,"  even  though  the 
jurjr  finds  against  the  other  counts. 
3  Same — Evioenck — Reasonable  Doubt. 

Preponderance  of  evidence  against  an  accused  party  will  not  of  itself  war- 
rant a  conviction,  but  the  jury  must  be  satisfied  beyond  a  reasonable  doubt  of 
his  guilt  as  charged  in  the  indictment. 

4.  Manslauohtkr — Collision — Proof — Malicb — NEOLiaescB. 

In  trials  for  manslaughter,  under  the  statute  of  the  United  States,  making  the 

oftlcers  of  a  steamer,  in  case  of  a  fatal  accident,  liable  to  prosecution  for  that 

offense,  it  is  not  necessary  to  prove  malice,  provided  negligence  is. proved,  and 

^       a  violation  of  the  navigation  laws,  nor  need  it  be  proved  that  suca  negligence 

or  violation  were  willful  and  intentional. 

5.  Same — Definition  of  Nbolioenoe. 

Negligence  is  the  omission  to  perform  some  duty,  or  the  violation  of  some 
rule,  which  is  made  to  govern  and  control  one  in  the  discharge  of  some  duty. 

6.  Baxe — Xavwation  Laws— Duties  o»  Pilotb. 

In  the  event  of  there  being  no  signal  made  on  a  descending  steamer,  as  re- 
quired by  the  navigation  laws,  or  a  signal  made  not  understood  on  board  of 
the  ascending  steamer,  the  latter  must  stop  and  not  proceed  again  until  the 
two  steamers  come  to  a  complete  understanding  as  to  tlie  course  to  be  pur- 
sued. 

7.  Same — REapoNsrBiLrrT  of  Pilots. 

If  the  ascending  steamer  fails  to  return  the  signal  of  the  steamer  descending, 
and  ckooscH  rather  to  make  a  cross-signal,  the  acceptance  of  this  by  the  descend- 
ing steamer  does  not  excuse  the  pilot  of  the  other  for  his  first  fault. 

8.  Same. 

The  wrongful  act  of  the  pilot  of  one  vessel  contributing  to  the  accident  does 
not  justify  the  pilot  of  the  other  vessel  for  bis  neglect  of  duty. 

For  Manslaaghter. 

The  case  arose  out  of  a  collision  between  the  steamers  Scioto  and 
John  Lomas,  in  the  Ohio  river,  between  Mingo  island  and  Indian 
Gross  creek.  The  defendant  was  the  pilot  of  the  steamer  Scioto,  and 
was  navigating  his  boat  up  the  Ohio  river  on  the  fourth  day  of  July, 
1882,  with  about  500  persons  on  board.  The  John  Lomas  was  at  the 
same  time  coming  down  the  river,  also  heavily  loaded,  but  was  much  the 
smaller  boat  of  the  two,  although  much  more  strongly  built  tlian  the 
Scioto.  The  boats  came  in  sight  of  e^ch  other  when  they  were 
about  1,200  yards  apart,  the  Scioto  being  about  Cross  creek  and  the 
Lomas  about  the  head  of  Mingo'  island.  The  defendant  was  indicted 
for  manslaughter,  under  section  5344  of  the  Revised  Statutes.  The 
indictment  contained  four  counts.  The  first  count  charged  that  the 
pilot  of  the  John  Lomas  (bis  being  the  descending  boat)  blew  one 
sound  of  his  whistle  for  passing,  by  keeping  to  the  right,  when  the 
boats  were  900  yards  apart ;  that  the  Scioto  at  the  time  this  whistle 
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was  blown  was  to  the  left  of  the  Lomas,  on  the  West  Virginia  side  of 
the  river;  and  that  after  said  whistle  was  blown  the  defendant,  with- 
out answering  the  whistle,  steered  his  boat  deliberately  across  the 
river  in  the  direction  the  Lomas  was  going  down ;  and  when  about 
the  middle  of  the  river  answered  with  two  sounds  of  bis  steam-whistle 
instead  of  one,  as  he  should  have  done;  and  that  by  reason  of  this 
cross-whistle,  and  of  other  acts  of  misconduct,  negligesice,  and  inat- 
tention to  his  duties  as  pilot  by  the  defendant,  the  boats  collided,  the 
Scioto  was  sunk,  and  that  by  reason  and  in  consequence  thereof  the 
lives  of  58  persons,  whose  names  were  given,  and  25  others,  whose 
names  were  unknown,  were  destroyed.  This  count  also  contained 
various  specific  charges  of  miscMiduct  on  the  part  of  the  defendant, 
such  as  being  drunk,  having  too  many  people  in  the  pilot-house,  allow- 
ing women  to  steer  the  boat,  etc.  The  second  count  was  like  the 
first  except  that  it  omitted  a  part  of  the  specific  acts  of  misconduct, 
etc.,  contained  in  the  first.  The  third  count  charged  that  the  signal 
for  passing  had  not  been  sounded  by  the  pilot  of  the  John  Lomas  and 
answered  by  the  defendant  when  the  boats  arrived  at  a  distance 
of  800  yards  from  each  other;  that  when  they  arrived  at  a  distance 
of  800  yards  from  each  other  they  were  likely  to  pass  near  each  other; 
that  notwithstanding  this  fact  both  pilots  faUed  to  stop  their  engines, 
or  to  change  their  course,  or  to  do  anything  to  prevent  a  collision, 
but  kept  on  in  the  direction  of  each  other  until  the  distance  between 
them  was  about  500  yards,  when  the  pilot  of  the  John  Lomas  blew 
one  sound  of  his  steam-whistle  for  passing  to  the  right  and  the  de- 
fendant, the  pilot  of  the  Scioto,  after  some  delay  and  without  any 
necessity  therefor,  crossed  the  whistle  and  answered  with  two  sounds 
of  his  whistle  instead  oi  one;  and  then  contained  the  proper  aver- 
ments, showing  that  the  death  of  the  persons  above  referred  to  was 
caused  by  the  misconduct,  negligence,  and  inattention  to  his  duties  as 
pilot  by  the  defendant.  The  fourth  count  was  general,  and  charged 
in  a  general  way,  without  any  specific  acts  of  misconduct,  negligence, 
and  inattention  to  his  duty  as  pilot  by  the  defendant ;  that  the  collis- 
ion which  was  the  immediate  And  direct  cause  of  the  death  of  these 
persons  was  caused  by  the  misconduct,  negligence,  and  inattention 
to  his  duties  as  pilot  of  the  defendant.  The  evidence  as  to  the  po- 
sition of  the  boats  in  the  river  at  the  time  the  whistle  for  passing  to 
the  right  by  the  pilot  of  the  steamer  John  Lomas  was  blown,  and 
also  as  to  the  position  of  the  Scioto  in  the  river  when  the  defendant 
answered  with  two  sounds  pt  his  whistle,  was  conflicting. 

The  evidence  for  the  government  was  that  the  first  whistle  of  the 
John  Lomas  was  blown  when  that  boat  was  between  the  island  and 
Mingo  furnace ;  and  that  the  Lomas  was  shaping  her  course  towards ' 
the  Ohio  shore;  and  that  at  the  same  time  the  Scioto  was  down 
about  De  Yinny's  warehouse,  and  about  one  third  of  the  way  out 
from  the  West  Virginia  shore ;  that  after  this  one  whistle  of  the  Lo- 
mas the  Scioto  shaped  her  course,  quartering  (as  the  witnesses  called 
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it)  toward  the  Ohio  shore,  and  at  about  the  middle  of  the  river  the 
pUot  of  the  Scioto  blew  his  cross-whistle.  On  the  other  hand,  the 
evidence  of  the  defendant  was  that  after  passing  around  Gross-creek 
bar  he  shaped  the  course  of  his  boat  to  the  Ohio  shore,  and  ran  up 
that  shore  from  80  to  90  yards  from  it,  and  about  parallel  with  the 
shore,  to  the  place  of  the  collision.  He  admitted  that  he  did  not 
stop  the  engines  of  his  boat,  or  do  anything  else  to  preyent  a  collis- 
ion, from  the  time  the  boats  came  within  800  yards  of  each  other 
until  he  blew  his  cross-whistle,  when  they  were  from  350  to  400  yards 
apart ;  and  that  he  then  for  the  first  time  stopped  his  engines,  and 
set  them  to  backing,  when  he  blew  his  cross- whistle ;  and  that  this 
was,  in  his  best  judgment,  at  the  time,  all  he  could  do  to  prevent  the 
collision  which  followed. 

The  pilot  of  the  Lomas  was  examined  as  a  witness  for  the  defend- 
ant, and  testified  that  when  the  defendant  sounded  his  two  whistles 
the  boats  were,  in  his  opinion,  about  600  yards  apart,  the  Lomas 
running  down  the  Ohio  shore  and  the  Scioto  about  the  middle  of  the 
river  and  running  quartering  to  the  Ohio  shore ;  and  that  her  position 
in  the  river  was  such  that  he  supposed  her  pilot  was  determined  to 
run  to  the  Ohio  shore ;  and  that  for  this  reason  he  determined  to  give 
him  the  Ohio  shore  by  starting  his  engines  to  backing  and  thereby 
get  out  of  his  way;  and  for  that  reason  he  answered  the  Scioto  with 
two  whistles  and  gave  her  the  Ohio  shore,  which,  in  his  opinion,  was 
the  best  thing  he  could  do  under  the  circumstances ;  that  when  he  set 
his  engines  to  backing  he  supposed  that  his  rudder  was  straight  in 
the  water,  but  he  found,  whether  by  his  carelessness  or  what  else,  he 
did  not  know,  his  rudder  had  changed  to  the  Ohio  shore,  and  the 
force  of  the  current  took  his  wheel  out  of  his  hand  and  threw  the 
stem  of  his  boat  towards  thovOhio  shore,  and  she  ran  in  that  position 
half  way  to  the  place  of  the  collision  before  he  got  the  control  of  his 
wheel  again,  bat  that  when  he  did  so  the  collision  had  become  inevi- 
table. He  further  testified  that  the  blowing^of  the  cross-whistle  by 
the  defendant  had  nothing  to  do  with  his  wheel  getting  out  of  his 
hands.  On  cross-examination  he  testified  that  this  crosB<-whistle  did 
have  something  to  do  with  the  stopping  of  his  engines,  and  the  at- 
tempt to  back  his  boat ;  and  that  but  for  those  two  whistles  by  the  de- 
fendant he  would  not  have  stopped  his  engines,  nor  attempted  to  back 
his  boat,  and  would  have  had  no  occasion  to  do  so;  and  that  if  the 
defendant  had  answered  with  one  whistle,  and  steered  his  boat  ac- 
sorcangly,  there  would  have  been  no  collision. 

Several  pilots  were  examined  as  experts,  and  all  of  them  testified 
that  if  the  boats  were  running  directly  towards  each  other  when-they 
were  500  yards  apart,  and  that  the  pilot  of  the  John  Lomas,  even  at 
that  distance,  blew  one  whistle,  if  the  pilot  of  the  Sciota  had  promptly 
answered  with  one  whistle,  and  each  boat  had  steered  to  the  right  in 
accordance  with  these  whistles,  that  the  collision  could  have  been 
avoided. 
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W.  H.  H,  Flick,  Diat.  Atty.,  and  James  H.  Ferguson,  Spec.  Asst. 
Diet.  Atty.,  for  the  Government. 

John  A.  Hutchinson  And.  B.  B.  Dovener,  for  defendant. 

Jackson,  J.,  (charging  jury.)  It  must  be  gratifying  to  you  that  we 
are  at  last  approaching  the  conclusion  of  this  protracted  trial.  Its 
great  importance,  both  to  the  country  and  the  accused,  fully  justifies 
the  time  consumed  in  its  investigation.  The  defendant  is  indicted 
under  section  5344:  of  the  Revised  Statutes,  which  declares  "that  every 
captain,  engineer,  pilot,  or  other  person  employed  on  any  steam-boat 
or  vessel,  by  whose  misconduct,  negligence,  or  inattention  to  his  duties 
on  such  vessel,  the  life  of  any  person  is  destroyed ;  and  every  owner, 
inspector,  or  other  public  officer,  through  whose  fraud,  connivance, 
misconduct,  or  violation  of  law,  the  life  of  any  person  is  destroyed, 
shall  be  deemed  guilty  of  manslaughter. "  The  indictment  in  this  case 
contains  four  distinct  counts,  setting  up  and  charging  the  offense  in 
as  many  different  ways.  The  difference  in  the  counts  consists  in  the 
manner  the  offense  is  stated,  and  in  describing  different  acts  under 
the  statute  charged  as  general  misconduct,  negligence,  and  inatten- 
tion to  duty.  Each  count  in  the  indictment  constitutes  a  distinct  and 
separate  offense;  and  if  you  find  from  the  evidence  that  the  allegation 
as  laid  in  any  one  of  the  counts  in  the  indictments  are  true,  it  will  be 
your  duty  to  return  a  verdict  of  guilty,  although  you  may  find  against 
all  of  the  remaining  counts.  It  is  not  the  practice  of  this  court  to  dis- 
cuss the  effect  of  evidence  submitted  to  the  jury,  but  to  leave  its  con- 
sideration with  the  jury,  as  being  more  properly  within  the  province 
of  its  duty.  It  is  my  duty  to  give  you  the  law  applicable  to  the  issue 
as  made  up,  which  you  af  e  sworn  to  try  and  a  true  verdict  to  render, 
under  the  law  and  the  evidence. 

The  court  is  asked  to  tell  you  that  in  the  trial  of  crimiifal  cases 
the  jury  is  the  judge  of  both  the  law  and  the  fact.  Such  is  not  the 
case.  The  court  explains  the  law,  and  it  is  both  your  moral  and  le- 
gal duty  to  accept  it  as  given  you  "unless  you  can  say  upon  your 
oaths  that  you  are  better  judges  of  the  law  than  the  court."  Of 
course  you.  can  disregard  the  instructions  of  the  court  and  refuse  to 
accept  the  law  as  given  to  you  by  it ;  but  if  you  do  you  exercise  a 
purely  arbitrary  power,  which,  in  the  case  of  an  acquittal,  makes  the 
decision  final,  although  the  guilt  of  the  party  may  have  been  fully 
established.  It  therefore  follows  that  a  jury  which  desires  to  dis- 
charge its  whole  duty  mmst  take  the  law  from  the  court  and  apply 
it  to  the  facts  of  the  case  it  is  called  to  pass  upon.  Before  you 
can  return  a  verdict  of  guilty  against  the  accused,  under  this  indict- 
ment, you  must  reach  the  conclusion  that  all  the  material  allegations 
contained  in  some  one  of  the  counts  in  the  indictment  have  been  fully 
proved.  It  is  not  enough  to  convict  that  there  is  a  preponderance  of  • 
evidence  against  the  defendant;  but  you  must  be  satisfied  from  the 
evidence,  beyond  a  reasonable  doubt,  of  his  guilt  as  charged  in  the 
indictment.     This  doubt  must  be  real  and  substantial,  and  not  an 
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icaaginary  or  specQlstive  doubt.    It  must  rest  upon  the  fact  that  the 
evidence  is  insufficient,  in  your  judgment,  to  justify  you  in  returning 
a  verdict  of  guilty  against  the  accused.     If,  therefore,  you  have  such 
a  doabt  as  I  have  described,  it  will  be  your  duty  to  give  the  accused 
the  benefit  of  it.     It  is  manifest  that  when  congress  passed  this  act 
that  its  intention  was  to  make  all  officers  or  persons  who  fall  within 
its  terms  responsible  for  the  loss  of  human  life,  when  it  results  from 
their  misconduct,  negligence,  or  inattention  to  their  duty.     The  law 
is  humane  in  its  provisions,  and  no  one  can  question  the  wisdom  and 
policy  of  congress  in  passing  and  placing  it  upon  the  federal  statute 
books.     It  is  the  duty  of  the  court,  however  unpleasant  it  may  be, 
when  called  upon,  to  enforce  it,  and  you,  gentlemen  of  the  jury,  be- 
ing an  arm  of  the  court  in  the  execution  of  the  law,  if  you  reach  the 
conclusion  that  this  defendant  has  violated  this  statute,  your  plain 
duty  is  to  return  a  verdict  of  guilty.    You  will  observe,  under  the 
statute,  that  it  is  not  neoessaiy  for  you  to  find  that  the  defendant 
was  guilty  of  willful  or  intentional  misconduct,  negligence,  or  inat- 
tention to  duty.     It  is  sufficient  if  you  find  that  he  was  guilty  of  a 
violation  of  the  statute,  in  the  absence  of  any  intent ;  and  if  you  so 
find,  then  a  verdict  of  guilty  should  be  returned.     Otherwise  your 
verdict  should  be  for  the  accused. 

In  this  connection  it  is  proper  that  I  should  inform  you  what  con- 
stitutes  negligence.     It  has  been  well  defined  to  be  "a  breach  of 
duty."     I  think,  however,  the  better  definition  is  that  it  is  an  omis- 
sion to  perform  some  duty,,  or  it  is  a  violation  of  some  rule,  which  is 
made  to  govern  and  control  one  in  the  discharge  of  some  duty.     Ap- 
plying this  rule  of  law,  if  you  should  find  from  the  evidence  that  the 
accused  omitted  to  perform  any  duty,  or  that  there  was  an  absence 
of  proper  attention,  care,  or  skill,  and  the  performance  of  his  duties  as 
pilot  of  the  Scioto,  then  you  must  of  necessity  find  him  guilty  of 
negligence;  and  that  if  in  consequence  of  such  negligence  the  life 
of  any  person  was  lost,  then  you  must  find  him  guilty  as  charged  in 
the  indictment.    Upon  your  retirement  to  your  chamber  the  first 
inquiry  that  should  engage  your  attention  is  whether  any  of  the  per- 
sons named  in  the  indictment  lost  his  life  in  this  collision.     The 
fact  that  a  number  of  lives  were  lost  at  the  time  of  the  collision  is 
not  disputed;  but  it  is  claimed  by  the  defendant  that  the  collision 
was  not  the  immediate  cause  of  the  losing  of  life  of  any  one  of  the 
persons  named  in  the  indictment.    You  will  determine  this  question 
of  fact,  and  ascertain  whether  the  collision  was  the  immediate  cause 
of  the  death  of  any  one  of  the  persons  named  in  the  indictment.     If 
you  find  the  fact'  to  be  as  the  prosecution  claims  it,  your  next  inquiry 
will  be  whether  the  loss  of  life  was  in  any  respect  attributable  "to 
tbe  miaconduct,  negligence,  or  inattention  to  duty  of  the  accused;" 
for  if  i   was  solely  due  to  other  causes,  then  the  defendant  would  be 
excnse  .     If,  however,  it  is  answered  in  the  affirmative,  you  should 
then  ai  certain  whether  tbe  accused  was,  as  charged  in  the  inJict- 
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ment,  the  pilot  on  the  Scioto,  at  the  wheel,  steering  and  guiding 
her,  Bbortly  before  and  at  the  time  of  the  collision.  In  oonaidering 
these  questions,  you  should  bear  in  mind  the  rale  of  law,  that  every 
one  accused  of  crime  is  presumed  to  be  innocent  nntil  his  guilt  is 
established  by  proof. 

I  have  heretofore  called  your  attention  to  the  rales  of  criminal  law 
applicable  to  this  case,  and  it  now  becomes  my  duty  to  constrae  the 
rules  and  regulations  for  the  government  of  pilots  of  steamers  navi- 
gating the  rivers  flowing  into  the  Golf  of  Mexico  and  their  tributaries. 
These  rules  are  authorized  by  an  act  of  congress,  and  were  adopted 
by  the  board  of  supervising  inspectors,  June  1, 1871,  and,  as  amended 
in  1880,  were  in  force  on  the  fourth  day  of  July,  1882,  when  the  col- 
lision occurred.  Since  their  adoption  they  furnish  the  paramount 
rules  for  pilots  in  guiding  and  steering  steamers  on  the  rivers  flowing 
into  the  Gulf  of  Mexico. 

Under  rule  1 '  it  is  the  duty  of  the  descending  boat,  when  the 
steamers  are  approaching  each  other,  to  give  the  signal  for  passing, 
indicating  on  which  side  she  will  pass  the  ascending  boat,  and  when 
such  signal  is  given  it  is  the  duty  of  the  ascending  boat  to  promptly 
answer  and  accept  such  signal  so  given,  which,  being  done,  becomes 
an  understanding  between  the  pilots  of  the  two  steamers  as  to  the 
course  each  steamer  will  take  to  avoid  a  collision  in  passing.  This 
rule  was  binding  on  the  pilots  of  both  boats  at  the  time  the  Lomas 
blew  her  first  whistle  and  before  the  collision  occurred,  and  it  was 
their  duty  to  obey  it.  Neither  of  them  should  have  disregarded  it, 
unless  there  was  at  the  time  such  imminent  danger  of  collision  that  to 
accept  it  would  tend  to  increase  that  danger.  It  is  a  conceded  fact 
in  this  case  that  the  first  signal  was  given  by  the  Lomas  blowing  one 
blast  of  her  steam-whistle,  indicating  that  she  desired  to  pass  to  the 
right  of  the  Scioto,  and  that  the  pilot  of  the  Scioto  replied  with  two 
whistles:  Under  this  rale  it  was  clearly  the  duty  of  the  pilot  of  the 
Scioto  to  accept  promptly  the  signal  given  by  the  Lomas,  if  in  his 
power  to  do  so.  This  was  his  plain  duty,  and  he  had  no  right  to  dis- 
regard it  so  as  to  change  and  "cross  the  whistle."  If  he  could  not- 
accept  the  signal  of  the  Lomas  without  imminent  danger  to  his  boat 
from  collision  or  otherwise,  he  should  have  stopped,  and,  if  necessary, 
backed  her,  and  waited  until  he  had  arrived  at  an  understanding 
with  the  Lomas.  Ordinary  prudence  demanded  this  much  from  an 
officer  in  his  position,  and  if  he  failed  to  do  this  he  neglected  to  pur- 
sue the  course  that  ordinary  care  and  prudence  would  require  him  to 
do.  If  you  should  reach  the  conclusion  that  this  action  of  the  pilot 
of  the  Scioto,  in  replying  with  two  whistles  instead  of  one,  produced 
confusion  between  the  pilots  which  contributed  to  or  caused  the  col- 

'  Bule  1.  When  steamers  are  approaching  each  other,  the  signal  for  passing 
shall  be  one  sound  of  the  steam-whiatle  to  keep  to  the  right,  and  two  soundS 
of  the  8tcain-wliistle  to  keep  to  tlie  left;  tlie  signals  to  be  made  first  by  the 
descending  steamer. 
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lisioD,  there  can  be  do  esoape  from  the  conclusion  that  be  not  only 
did  what  he  ought  not  to  have  done,  but  be  omitted  to  do  what  be 
sboald  have  done.  But  if  the  blowing  of  the  cross-whistle  did  not 
contribute  to  or  cause  the  collision,  then  the  act  would  not  of  itself  be 
negligence.  But  if  you  should  find  that  the  Scioto  was  in  such  a  po- 
sition, without  fault  of  her  pilot,  when  the  Lomas  blew  her  first  whis- 
tle, that  it  was  either  too  dangerous  or  too  late  to  accept  with  safety 
the  signal  so  given  by  the  Lomas,  and  that  a  collision  was  so  immi- 
nent as  to  be  unavoidable,  then  you  would  be  justified  in  excusing 
the  defendant.  Under  this  rule  this  is  the  ouly  excuse  the  defendant 
can  offer  to  justify  his  conduct.  If,  therefore,  you  find  from  the  evi- 
dence that  there  was  no  contingency  such  as  I  have  just  referred  to, 
it  was  his  duty  to  accept  the  signal  as  'given  to  pass  to  the  right  of 
the  Lomas,  if  he  could  thereby  avoid  a  collision.  Otherwise  he  should 
have  resorted  to  all  the  means  in  his  power  to  prevent  it. 

Under  rule  2^  the  first  clause  provides,  where  two  steamers  are 
likely  to  pass  near  each  other,  and  the  proper  signals  have  not  been 
made  and  answered  by  the  time  they  have  arrived  at  the  distance  of 
800  yards  of  each  other,  the  engines  of  both  boats  should  be  stopped. 
Applying  this  rule,  if  you  find  from  the  evidence  that  the  two  boats 
were  likely  to  pkss  near  each  other,  it  was  the  duty  of  the  Scioto,  if 
the  Lomas  had  given  no  signal  by  the  time  they  had  arrived  at  that 
distance,  to  stop  her  engines  and  check  her  headway.  It  becomes, 
then,  a  pertinent  inquiry  to  ascertain  whether  this  was  done,  and  was 
the  rule  complied  with.  If  it  was,  and  still  the  collision  could  not 
have  been  avoided,  then,  so  far  as  this  defendant  was  guilty  of  a 
neglect  of  duty  under  the  first  clause  of  this  rule,  he  should  be  ex- 
cused. But  if  an  observance  of  the  rule  on  his  part  would  have  pre- 
vented the  collision,  then  it  was  his  duty  to  comply  with  it,  and  stop 
the  engines  of  his  boat  until  a  proper  understanding  was  had  with 
the  Lomas  as  to  the  course  each  boat  would  pursue  in  passing;  and 
a  failure  to  do  so  was  a  culpable  neglect  of  duty  on  his  part,  which 
would  be  inexcusable.  Under  the  second  clause  of  this  rule,  if  the 
two  boats  had  arrived  at  a  distance  less  than  800  yards  from  each 
other, and  no  proper  signals  had  been  given  and  answered,  or,  if  given, 
not  properly  understbod,  it  was  the  duty  of  the  pilot  of  the  Scioto  to 
stop  the  engines  of  his  boat  and  back  her  until  her  headway  was  fully 
checked,  and  not  to  start  his  boat  ahead  again  until  the  proper  sig- 
nals had  been  made,  answered,  and  understood.     You  will  perceive 

1  Rale  2.  Should  steamers  be  likely  to  pass  near  each  other,  and  these  sig- 
nals should  not  be  made  aad  answered  by  the  time  such  boats  shall  have 
arrived  at  the  distance  of  800  yards  of  each  other,  the  engines  of  both  boats 
shall  be  stopped;  or  should  the  signals  be  given  and  not  properly  understood 
from  any  canse  whatever,  both  boats  shall  be  backed  until  their  headway 
shall  be  fully  checked,  and  the  engines  shall  not  be  again  started  ahead  until 
the  proper  signals  are  made,  answered,  and  understood.  Doubts  or  fears  of 
misunderstanding  signals  shall  be  expressed  by  several  short  sounds  of  the 
whistle  in  quick  succession. 
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that  this  clause  of  the  mle  requires  the  pilot  to  atop  his  boat  as  soon 
as  he  arrives  inside  the  800  yards — the  distance  fixed  by  the  rule.  If 
the  evidence  should  satisfy  you  that  this  was  not  done,  then  clearly 
this  is  a  violation  of  the  rule  that  was  obligatory  on  him,  and  which 
it  was  bis  duty  to  observe.  It  is  for  you  to  decide  whether  such  are 
the  facts,  and  whether  if  the  rule  had  then  been  observed  in  all  its 
parts,  this  collision  would  have  been  avoided  by  stopping  the  engines 
of  his  boat  and  checking  her  headway.  It  was  his  plain  duty  to  do 
so,  and  a  failure  to  do  it  was  a  culpable  neglect  of  duty. 

Under  rule  4,'  if  the  Scioto  was  running  close  on  the  shore,  and 
at  that  time  the  Lomas  had  come  so  near  that  it  was  possible  for  a 
collision  to  ensue,  then  the  Scioto  would  not  have  been  justified  in 
crossing  the  river  in  front  of  the  Lomas.  This  rule,  of  course,  must 
be  construed  with  rule  1,  and  it  is  intended  to  prevent  the  descend- 
ing boat  from  requiring  the  ascending  boat  unnecessarily  to  cross  the 
river,  and  at  the  same  time  to  inhibit  her  from  crossing  in  front  of 
the  ascending  boat.  But  if  the  jury  should  reach  the  conclusion  that 
when  the  Lomas  blew  one  whistle  she  was  either  on  a  line  with,  or 
to  the  left,  of  the  Scioto,  and  that  when  she  replied  with  two  whistles 
they  continued  the  same  course  toward  each  other  uptil  the  collision 
occurred,  then  rule  4  has  no  application  to  the  facts  of  this  case. 
You  will,  however,  apply  this  rule  to  the  facts,  and  determine  whether 
these  boats  bore  such  a  relation  to  each  other  as  this  rule  contem- 
plates. 

In  this  case  the  defendant  is  responsible  only  for  his  own  negli- 
gence and  inattention  to  duty,  and  not  for  that  of  any  other.  You 
are  to  pass  upon  the  charges  as  stated  in  the  indictment  against  him, 
as  it  is  a  matter  of  no  importance,  so  far  as  this  trial  is  concerned, 
whether  the  pilot  of  the  Lomas  was  guilty  or  not  guilty  of  contribut- 
ing to  the  collision.  Both  may  be' guilty,  or  one  may  be  guilty  and 
the  other  innocent.  And  in  this  connection  it  is  to  be  remembered 
that  any  wrongful  act  of  the  pilot  of  the  Lomas  does  not  justify  this 
defendant  for  neglect  of  duty ;  and  the  fact  that  the  pilot  of  the  Lo- 
mas accepted  the  cross-signal  given  by  the  pilot  of  the  Scioto  in  reply- 
ing with  two  blasts,  is  no  justification  for  the  aqtion  of  the  defendant 
in  this  case,  and  does  not  release  him  from  the  consequences  of,  or 
justify  his  act  in,  refusing  to  accept  the  first  signal  given  by  the  pilot 
of  the  Lomas.  And  by  this  I  mean  that  the  rules  did  not  authonze 
the  pilot  of  the  Scioto  to  change  the  signal.  All  he  could  properly 
do,  if  the  signal  given  was  one  he  could  not  accept,  was  to  stop  his 
boat  and  use  all  the  means  in  his  power  to  avert  a  collision.  And  it 
is  for  you  to  say  whether  he  did  follow  the  rules  adopted  for  his  guide 
in  steering  bis  boat;  and  whether  he  did  all  that  any  prudent  and 

'  Rule  4.  When  a  steamer  is  ascending  and  running  close  on  a  bar  or 
shore,  the  pilot  shall  in  no  case  attempt  to  cross  the  river  when  a  Uesconding 
boat  shall  be  so  near  that  it  would  be  possible  for  a  collision  to  ensun  there- 
from. 
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careful  piloi  could  have  done  to  avert  the  great  calamity  that  over- 
took his  boat.  If  this  collision  was  the  result  of  misconduct,  negli* 
gence,  and  inattention  to  duty  of  others  then  the  defendant's,  and  be 
in  nowise  contributed  to  it,  of  course  it  follows  that  no  blame  for  it 
can  attach  to  him.  He  is  responsible  only  for  his  own  conduct  on 
this  occasion,  and  not  for  the  conduct  of  any  other.  You  must  try 
him  npon  the  charges  as  laid  in  the  indictment,  and  find  whether  they 
are  true  or  false,  and  in  your  investigation  you  are  to  pass  upon  his 
acts  and  ascertain  for  yourselves  whether  he  did,  under  the  rules  of 
navigation,  and  under  the  circumstances  surrounding  him  from  the 
time  the  two  boats  came  in  full  sight  of  each  other,  all  that  he  could 
do  as  a  careful  and  prudent  pilot  to  avoid  the  collision.  In  this  case 
no  question  of  error  of  jndgment  arises,  but  simply  questions  of  fact 
which  involve  his  duty,  from  the  time  the  boats  sighted  each  other 
until  the  collision  occured. 

I  trust  that  you  will  bring  to  the  examination  of  this  case  that  calm 
and  considerate  reflection  that  a  case  of  this  importance  requires.  It 
is  important  both  to  the  country  and  the  defendant  that  the  facts 
should  be  fairly  and  impartially  considered,  and  the  law  properly 
applied,  that  you  may.  arrive  at  a  just  and  proper  conclusion,  and 
your  action  fully  justified. 

The  jury  found  the  defendant  guilty  of  manslaughter  in  manner 
and  form  as  charged  in  the  indictment  against  him;  and  the  court 
refused  to  set  the  verdict  aside. 


Swift  r.  Jenkb  and  others. 

(Circuit  Court,  N.  D.  Nea  York.    March  3, 1884.) 

1.  Patehts — ^Nok-Claim  op  Apparkxt  Devfce— Abandonmknt. 

The  omission  by  an  inventor  to  claim  a  combination  or  device  apparent  upon 
the  face  of  his  patent  amounts  to  a  dedication  of  the  neglected  contrivance  to 
the  uses  of  the  public.  • 

8.  IsjirscTiox — Not  to  Issue  when  rr  wotTLD  Work  Ikjubtice. 

An  injunction  should  not  issue  when  it  would  work  great  harm  to  one  party 
without  corresponding  benefit  to  the  other,  at  least  where  adequate  protection 
can  be  afforded  by  other  means. 

Motion  for  Preliminary  Injunction. 

Dtull  d  Hey,  for  complainant. 

Neri  Pine,  for  defendants. 

CoxB,  J.     This  is  a  motion  for  a  preliminary  injunction.     The  com- 
plainant is  the  inventor  of  an  alleged  improvement  in  lubricators 
for  which  letters  patent  were  issued  August  28,  1883.     The  claims 
in  controversy  are  as  follows : 
v.l9,no.9— 41 
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"(5)  In  combination  with  tlie  steam-condensing  duct  and  its  horizontal  ex- 
tension, c,  the  labricant-cup  composed  of  metal  and  provided  In  front  of  the 
duct-extension,  c,  with  an  observation -port,  r,  covered  with  a  transparent 
plate,  substantially  as  and  for  the  purposes  set  forth. 

"(6)  In  combination  with  the  oil-cup  of  a  lubricator,  the  port,  r,  covered  by 
a  glass  plate,  and  the  pipe  or  tube,  c,  having  an  inclined  end  or  face,  substan- 
tially as  set  forth." 

Prior  to  this  time,  and  on  the  second  day  of  May,  1882,  letters 
patent  for  a  similar  invention  were  issued  to  the  defendants.  An  inter- 
ference was  deolared,  and,  after  a  thorough  investigation,  the  examin- 
ers and  commissioner  concurred  in  deciding  that  ihe  complainant 
was  the  prior  inventor.  But  the  proceedings  in  the  patent  ofSoe  de- 
termined more.  Upon  defendants'  motion  to  dissolve  the  interference 
the  commissioner  was  required  to  pass  upon  the  question  whether  or 
not  the  subject-matter  claimed  was  patentable.  Various  references, 
which,  as  was  urged  by  the  defendants,  anticipated  the  complain- 
ant's invention,  were  presented,  and  although  the  examiners  in  chief 
and  the  commissioner  were  not  in  accord  upon  this  question  it  ean- 
uot  be  denied  that  the  issuing  of  the  patent  was,  to  the  extent  that 
the  question  was  there  investigated,  a  decision  in  favor  of  the  com- 
plainant. The  proceedings  in  the  patent  office  having,  as  between 
these  parties,  determined, — First,  that  the  complainant  was  the  prior 
inventor,  and,  second,  that  the  subject-matter  of  the  patent  was  not 
void  for  want  of  novelty,  the  complainant  would  be  entitled,  if  there 
were  no  other  considerations,  to  the  injunction  prayed  for,  there  being 
no  dispute  as  to  the  infringement.  Smith  v.  Halkyard,  16  Fed.  Rep. 
414;  Shtiter  v.  Davis,  Id,  564. 

But  the  defendants  again  insist  that  the  patent  is  void  for  want  of 
patentable  novelty,  and  in  support  of  this  defense  .they  produce  vari- 
ous references  not  presented  to  the  examiners.  They  also  produce 
affidavits  tending  to  show  that  one  Giles  was  the  original  inventor  of 
the  patented  device  or  combination.  But  the  argument  having  the 
most  weight  with  the  court  is  the  one  based  upon  the  complainant's 
prior  patent  of  March  31,  1882.  It  is  urged  that  he  there  fully  dis- 
closes the  subject  matter  of •  claim  5,  supra.  The  language  of  the 
specification  is  as  follows : 

"It  is  not  essential  that  the  cylinder  should  be  wholly  of  glass,  so  long  as 
that  portion  directly  opposite  the  end  of  the  tube  or  pipe,  E,  is  transparent, 
to  expose  to  view  the  end  thereof  *  *  *  the  cylinder  may  be  constructed 
of  metal,  with  a  window  or  *  sight '  on  a  line  opposite  the  tube  or  pipe." 

The  metal  cylinder  with  the  glass  observation  port  opposite  the 
end  of  the  tube  was  not  claimed  in  the  March  patent,  and  the  lan- 
guage of  Mr.  Justice  Bradley  in  Miller  v.  Brass  Co.  104  U.  8.  352, 
is  therefore  applicable : 

"But  it  must  be  remembered  that  the  claim  of  a  specific  device  or  combi- 
nation, and  an  omission  to  claim  other  devices  or  combinations  apparent  on 
the  face  of  the  patent,  are,  in  law,  a  dedication  to  the  public  of  that  which  i» 
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not  claimed.    It  is  a  declaration  that  that  which  is  not  claimed  is  either  not 
the  patentee's  invention  or,  if  his,  he  dedicatee  it  to  the  public." 

It  is  argaed  for  the  complainant  that  the  patent  in  suit  is  not  for 
a  particular  device  but  for  a  combination,  and  that,  construed  most 
favorably  for  the  defendants,  the  March  patent  discloses  but  one  ele- 
ment of  that  combination.  This  contention  presents  for  considera- 
tion a  number  of  questions  not  argaed  upon  the  motion,  but  which 
may  perhaps  be  sufficiently  suggested  by  an  examination  of  Slawson 
V.  Grand  St.  R.  R.  107  U.  8.  649;  S.  C.  2  Sup.  Ct.  Rep.  663,  and 
other  like  authorities. 

Although  the  papers  presented  on  this  motion  have  been  carefully 
examined  it  is  not  the  purpose  of  the  court  to  discuss  the  defenses 
referred  to  at  this  time  or  express  an  opinion  regarding  them ;  they 
should  be  disposed  of  only  after  careful  consideration  on  final  hear- 
ing. They  are  mentioned  here  simply  to  show  that  the  defendants 
have  succeeded  in  raising  a  sufficient  doubt  as  to  the  validity  of  the 
complainant's  patent  to  induce  the  court  to  withhold  the  writ  asked 
for  provided  the  complainant's  right  can  be  fully  protected  without 
resort  to  so  positive  a  remedy.  Where  an  injunction  will  work  great 
injury  to  one  party  without  corresponding  benefit  to  the  other  it  should 
not  ordinarily  issue,  especially  Y^here  adequate  protection  can  be  had 
without  it. 

An  injunction  should  issue  unless  the  defetidants  within  15  days 
after  service  of  a  certified  copy  of  the  order  entered  upon  this  decision 
shall  give  a  bond  with  two  or  more  sureties  to  be  approved  by  a  com- 
missioner of  this  court,  conditioned  to  keep  an  account  of  all  the  lubri- 
cators manufactured  and  sold  by  them  and  to  file  such  account  duly 
verified  once  a  month  in  the  office  of  the  clerk  of  this  court,  and  to 
pay  the  amount  of  any  final  decree  which  may  be  awarded  against 
them ;  the  penalty  of  the  bond  to  be  in  such  sum  as  may  be  agreed 
on  by  the  parties,  or  if  they  are  unable  to  agree,  as  may  be  fixed  by 
the  court  upon  proof  by  affidavit  ox  otherwise  of  the  extent  of  the 
defendants'  business. 


The  Fish-Wheel  Case. 
WiLUAHS  V.  McGoBD  and  others. 
lOircuit  Court,  D.  Oregon.    March  26, 1884.)   , 

Patent  for  "Revolving  Dip-Nbt." 

The  patent  iasned  to  Thornton  F.  Williams  on  August  2, 1881,  and  numbered 
245,2S1,  for  an  ".  improvement  in  revolving  dip-nets,''  declared  void  for  want  of 
both  invention  and  novelty,  the  same  having  been  invented  and  put  into  opera- 
tion by  Samuel  "Wilson  at  the  Cascades  of  the  Columbia  in  the  spring  of  lh79, 
from  which  machine  the  said  Willinms,  in  the  fall  of  that  rear  and  the  spring 
of  1880,  constructed  bis  "  revolving  dip-net."  . 
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Suit  for  Infringement  of  Patent,  and  for  an  account  and  injanction. 

/).  P.  Kennedy  and  William  B.  Gilbert,  for  plaintiff. 

H.  B.  Nicholas,  for  defendant. 
'  Deadt,  J.  This  suit  was  commenced  on  January  12, 1883,  and  is 
broi^ght  against  the  defendants  for  an  account,  and  to  recover  dam- 
ages for  the  wrongful  use,  by  them,  of  a  certain  "revolving  dip-net," 
alleged  to  have  been  invented  by  the  plaintiff,  and  for  an  injunction 
to  restrain  them  from  the  further  use  thereof.  The  bill  alleged  that 
the  plaintiff,  being  the  first  and  original  inventor  of  such  dip-net,  on 
November  4,  1880,  applied  for  letters  patent  thereon,  which  were 
duly  issued  to  him  on  August  2,  1881,  and  numbered  245,251;  that 
the  defendants,  on  March  1,  1882,  without  the  consent  of  the  plain- 
tiff, constructed  "a  revolving  dip-net  on  the  south  side  of  Bradford's 
island,  in  the  Columbia  river,  »  »  *  embracing  the  improvement 
and  invention  described  in  said  letters  patent,"  and  maintained  the 
same  "in  operation  during  the  fishing  season  of  1882," — that  is,  from 
April  1st  td  August  1st, — to  the  damage  of  the  plaintiff,  $100;  and  still 
continues  to  operate  the  same. 

The  defendants,  answering  the  complaint,  deny  that  the  plaintiff  is 
the  original  inventor  of  the  net  in  question,  and  that  the  same  was  not 
in  public  use  when  the  plaintiff  applied  for  his  letters  patent,  and  allege 
that  said  dip-net  was  fully  described  in  Harper's  Monthly  Magazine 
for  May,  1880;  that  Samuel  Wilson,  of  Dallas,  Iowa,  invented  and  put 
in  operfetion,  on  the  Columbia  river,  the  dip-net  described  in  the  bill, 
in  April,  1879,  long  before  the  alleged  invention  of  the  plaintiff,  and 
that  the  plaintiff  surreptitiously  availed  himself  of  said  Wilson's  idea 
and  invention^  and  obtained  a  patent  for  the  same  while  the  latter 
was  engaged  in  perfecting  it;  but  that  neither  said  Wilson  nor  the 
plaintiff  were  the  first  inventors  of  said  dip-net,  and  that  the  same 
had  been  in  use  in  other  places,  by  other  persons,  for  the  purpose  of 
catching  fish,  for  many  years  before,  specifying,  among  others,  sundry 
places  and  persons  on  the  Catawba  and  Pee  Dee  rivers,  in  North  Car- 
olina, where  it  had  been  in  use,  in  some  instances,  for  more  than  50 
years;  that  on  January  4,  1882,  the  defendant  McCord,  being  the  first 
and  original  inventor  of  certain  improvements  in  a  fish  wheel,  made 
application  for  letters  patent  thereon,  which,  on  May  16th  of  the  same 
year,  were  duly  issued  to  him  and  other  defendants,  as  the  assignees 
of  said  McCord,  and  numbered  251,960,  for  an  invention  entitled  a 
"fish  wheel;"  that  afterwards,  in  1882,  the  defendants  licensed  the 
"Snail  Wheel  Fishing  Company,"  a  corporation  duly  formed  under 
the  laws  of  Oregon,  the  defendants  being  the  officers  and  stockholders 
thereof,  to  conduct  such  a  fish  wheel  on  the  south  side  of  Bradford's 
island,  and  that  said  corporation  did  construct  and  operate  such 
wheel  at  said  place  during  the  fishing  season  of  1882,  which  is  the 
same 'machine  referred  to  and  mentioned  in  the  bill  as  being  an  in- 
fringement on  the  plaintiff's  dip-net. 

It  appears  from  the  evidence  that  fish  wheels  or  dipping  wheels 
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bare  been  used  on  various  rivers  in  North  Carolina  for  the  pncpose 
of  taking  shad  and  other  fish  that  are  in  the  habit  of  ascending  the 
same,  as  alleged  in  the  answer.  The  wheel  consisted  of  an  axle  or 
shaft  of  four  or  five  feet  in  length,  resting  horizontally  upon  two  up- 
right posts  or  forked  timbers  planted  on  either  side  of  a  sluice  or 
chute  in  the  river,  into  which  were  let  three  pairs  of  arms  or  bows 
from  three  to  eight  feet  long,  owing  to  the  depth  of  the  water,  and 
equidistant  from  each  other.  These  arms  were  made  of  tough  wood, 
and  bent  forward  at  the  outer  end  like  a  plow-handle,  and  covered 
with  a  netting  of  twine  so  as  to  constitute  a  "dipper,"  not  unlike  in 
appearance,  according  to  the  language'  of  a  witness,  "the  top  of  a 
falling  top  buggy."  The  wheel  was  turned  down  stream  by  the  force 
of  the  current  striking  the  back  of  the  "dippers,"  one  of  which  was 
always  in  the  water,  and  into  which  the  fish  ascending  the  stream  by 
that  chute  or  sluice  went,  and  were  carried  upwards  and  backwards 
over  the  shaft  and  lodged  on  an  inclined  trough  made  of  slats  placed 
between  the  inner  ends  of  the  arms,  on  which  they  slide  down  into  a 
bo^  or  tank  immediately  outside  of  the  in-shore  post. 

In  the  spring  of  1879  and  prior  thereto,  Samuel  Wilson,  a  carpenter, 
who  was  living  at  the  Cascades  of  the  Columbia,  on  the  Washington 
side,  conceived  the  idea  of  taking  fish  by  means  of  a  wheel  driven  by 
the  current,  and  actually  constructed  one  and  put  it  in  operation  there 
by  April,  1S79,  but  on  account  of  the  health  of  himself  and  family 
he  returned  to  Iowa  in  May  of  that  year,  leaving  bis  wheel  in  charge 
of  James  Parker,  who  took  a  few  fish  in  it  before  the  high  water  car- 
ried it  away.  Afterwards,  on  March  28,  1882,  Wilson  applied  for  a 
patent  on  his  invention  of  "a  new  and  improved  fishing  wheel,"  which 
was  issued  to  him  on  September  12,  1882,  and  numbered  264,395. 
In  the  specification  it  is  described  as  "a  wheel  constructed  with  nets 
embraced  in  four  or  more  sections  thereof,  to  each  of  which  nets  an 
opening  is  made  from  the  periphery  or  near  it,  and  from  which  there 
is  an  escape  passage  from  the  center  of  the  wheel,  and  at  one  side, 
to  a  chute  leading  to  a  cage-net,  all  so  arranged  that  the  wheel,  being 
located  in  a  fish-way,  to  be  rotated  by  the  water  flowing  against  it,  or 
by  another  wheel  attached  to  the  shaft  outside  of  the  fish-way,  the 
mouths  of  the  passages  into  the  nets  of  the  wheel  will  open  at  the 
rear  of  the  wheel  to  the  fish  ascending  the  stream,  to  be  entered  by 
them  as  they  attempt  to  pass  under  the  wheel,  whereby,  as  that  side 
of  the  wheel  rises,  the  fish  will  be  caught,  carried  up,  and  shunted 
out  through  the  aforesaid  side  central  passages  into  the  chute,  by 
which  they  will  be  delivered  into  the  trap-cage,  to  be  taken  out  at 
pleasure,  as  hereinafter  more  fully  described."  The  size  of  the  wheel 
might  vary  from  10  to  40  feet,  owing  to  the  depth  of  the  water;  and 
the  one  constructed  was  about  20  feet  in  diameter. 

As  early  as  the  spring  of  1877  the  plaintifif  lived  at  the  Cascades  of 
the  Columbia,  on  the  Oregon  side,  and  was  engaged  in  taking  fish 
there  with  the  ordinary  gill  and  dip  net,  and  has  lived  there  ever 
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since.  It  is  asserted  in  bis  testimony  that  he  "conceired"  the  idea  of 
this  revolvinf;  dip-net  in  the  fall  of  1878;  and  that  he  commenced  to 
construct  it  then,  but  did  not  get  the  lumber  in  time  to  finish  it  for 
the  fishing  season  of  1879,  and  therefore  abandoned  it  or  gave  it  up 
till  the  fall  of  that  year,  when  be  went  to  work  on  it  again,  and  got  it 
into  operation  in  time  for  the  fishing  season  of  1880,  and  afterwards 
obtained  a  patent  for  the  same,  as  alleged  in  the  bill.  In  his  specifi- 
cation the  plaintiff  describes  his  alleged  invention  as  "a  new  and  use- 
ful improvement  in  revolving  dip-nets,"  and  claims  "as  new"  therein : 
(1)  "The  box-uets,  I,  constructed  with  holes,  M,  at  their  inner  ends,  sub- 
stantially as  herein  shown  and  described,  whereby  the  first  ( ?)  [fish  or  nets]  are 
discharged,  as  set  forth;  (2)  the  nets,  I,  secured  to  arms  of  shaft,  E,  leaving 
an  opening  at  the  front,  except  at  the  inner  part,  for  the  inlet  of  the  fish,  and 
at  the  rear  an  opening  for  their  outlet,  as  shown  and  described;  and  (Sj  the 
combination,  with  a  rotary  wheel  having  nets,  I,  with  discharge  openings, 
M,  near  the  hub,  and  having  the  inner  pai-t  inclined  towards  said  openings, 
of  a  receptacle,  J.,  arranged  as  shown  and  described." 

But  the  decided  weight  of  the  evidence  is  that,  in  the  fall  of  1878, 
the  plaintiff  was  engaged  in  getting  together  the  material  and  pre- 
paring the  timbers  for  a  fish  "trap"  at  the  Cascades,  and  not  a  wheel 
or  net,  which  he  never  completed,  and  is  now  falsely  claiming  to  be 
the  conception  or  beginning  of  his  "revolving  dip-net;"  and  that  in 
the  fall  of  1879  he  availed  himself  of  his  knowledge  of  Wilson's  inven- 
tion, thinking,  it  may  be,  that  he  had  abandoned  it,  and  constructed 
the  machine  for  which  he  afterwards  obtained  a  patent. 

In  the  May  number  of  Harper's  Monthly  for  1880  there  is  a  wood 
cut  of  the  North  Carolina  wheel,  (page  849,)  illustrating  an  article, 
"The  Shad  and  the  Alewife."  Thp  Wilson  wheel,  either  as  patented 
by  himself  or  the  plaintiff,  although  in  the  main  anticipated  by  the 
North  Carolina  wheel,  was,  so  far  as  appears,  constructed  without 
any  knowledge  of  the  existence  of  the  latter,  and  is  an  improvement 
upon  it  in  some  material  partictilars.  But  the  plaintiffs  wheel  being 
a  mere  copy  of  Wilson's,  with  some  immaterial  changes  in  form  and 
material,  his  patent  is  void,  both  for  want  of  invention  and  novelty. 
Walk.  Pat.  §§  23,  52.  The  wheel  used  and  patented  by  the  defend- 
ants is  probably  an  improvement  on  Wilson's,  particularly  in  the  ar- 
rangement of  the  basket  or  nets,  whereby  the  fish  are  discharged  below 
the  shaft,  and  are  less  liable  to  be  injured.  But  as  the  patent  to  the 
plaintiff  appears  to  be  void  for  the  reasons  stated,  it  is  not  necessary 
to  consider  that  question.  But  I  cannot  refrain  from  adding,  on  be- 
half of  the  public,  that  I  think  the  best  disposition  that  could  be 
made  of  this  controversy  would  be  for  the  legislature  to  intervene  in 
the  interest  of  the  fish  in  the  future,  and  prohibit  tbe  use  of  these 
mnrderous  machines  anywhere  in  the  waters  of  the  state. 

Tbe  bill  is  dismissed,  with  costs. 
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Duke  v.  Gbabah. 
{Diitriet  Court,  N.  D.  Mitdmppi.    March  6, 1884.). 

1.  CosTK.^CT  TO  Assign   Patent-Right— Specific   Pkrpormancb — Injunction. 

AVhere  it  was  mutually  agreed  between  a  patentee  and  the  inventor  of  an 
improvement  upon  his  device  that  the  patentee  should  surrender  his  individual 
ri^ht,  and  a  new  patent  i6t  tlie  improved  device  should  be  applied  for  by  the 
two  parties  jointly,  held  that  in  equity  they  were  joint  owners  of  the  patent  as 
improved  by  the  subsequent  invention,  and  that  the  inventor  of  the  improve- 
ment could  restrain  the  patentee  from  using  hia  patent,  except  for  their  Joint 
benefit. 

2.  Sake — Jurisdiction  of  Federal  Court. 

Hdd,  alio,  that  the  controversy  related  to  the  patent-right  itself,  and  was 
within  the  jurisdiction  of  the  circuit  court,  withddt  respect  to  diversity  of  citi- 
zenship. 

In  Equity. 

Lamar,  Mayes  d  Branham,  for  complainant. 

H..  A.  Barr,  fox  detend&nt. 

Hill,  J.  This  cause  is  submitted  upon  bill,  answer,  exhibit,  and 
proofs,  from  which  the  following  facts  appear : 

In  1876  the  defendant,  being  the  sole  owner  of  the  patent  of  what  is  known  as 
the  Swift  cotton  press,  employed  complainant  as  his  agent  to  sell  the  right  to 
erect  and  use  said  cotton  press,  and  to  manufacture  and  put  the  same  up  in  the 
state  of  Texas.  During  that  time  complainant  invented  and  made  certain  val- 
uable improvements  on  said  press,  rendering  it  much  more  valuable.  An  agree- 
ment was  entered  into  between  complainant  and  defendant,  by  which  It  was 
mutually  agreed  that  the  defendant  should  surrender  his  individual  right 
under  the  Swift  patent,  and  that  a  new  patent  should  be  applied  for,  for  the 
sameinvention,  with theimprovementof  complainant — in  other  words,  of  the 
Swift  invention  as  improved  by  complainant;  the  application  to  be  made  and 
the  patent  to  be  issued  in  the  joint  names  of  com])lainant  and  defendant; 
complainant  before  that  time  having  assigned  the  one-half  interest  in  hia  said 
invention  to  defendant. 

The  bill  charges  that  defendant  fraudulently  represented  to  com- 
plainant that  he  could  not  use  his  indention  without  an  infraction  of 
the  Swift  patent,  and  that  if  he  used  it  he  would  charge  him  as  a  roy- 
alty upon  each  press  the  sum  of  five  dollars;  and  to  induce  complain- 
ant to  transfer  to  him  the  one-half  interest  in  his  invention,  he  prom- 
ised that  the  new  patent  named  be  extended  for  21  years,  instead  of 
17  years;  and  further  charges  that  the  defendant  did  not  comply  with 
his  contract  by  the  surrender  of  the  Swift  patent,  but,  upon  the  con- 
trary, continued  to  manufacture  and  sell  presses  imder  it,  to  the  injury 
of  complainant.  The  allegation  that  defendant  continued  to  manu- 
facture presses  tinder  the  Swift  patent  alone  and  in  his  own  name 
is  denied  in  the  answer ;  and  denies  that  he  has  abandoned  its  use 
since  said  contract,  but  does  not  know  whether  his  solicitors,  as  they 
were  authorized  to  do,  made  a  formal  surrender  of  all  rights  under 
the  Swift  patent.  The  proof  on  this  point  is  not  sufficient  to  over- 
come this  denial  in  the  answer.     The  contract  was  evidently  a  mutual 
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one  between  the  parties.  Complainant  could  not  rightfully  make  his 
invention  available  without  the  benefit  of  that  secured  by  the  Swift  pat- 
ent, unless  he  procured  a  license  to  do  so,  for  which  he  would  have  had 
to  pay  a  royalty  such  as  might  be  demanded  by  defendant;  and  defend- 
ant could  not  rightfully  avail  himself  of  the  advantages  of  the  inven- 
tion and  improvement  made  by  complainant,  without  a  license,  and 
such  royalty  by  way  of  compensation  as  complainant  might  demand. 
To  obtain  the  benefit  of  the  Swift  invention,  and  to  prevent  its  being 
used  in  any  other  way  than  in  connection  with  his  improvement  and 
invention,  was  the  consideration  moving  complainant  to  make  the  as- 
signment, and  was  a  good  and  valid  consideration  upon  complainant's 
part ;  and  to  get  the  benefit  of  complainant's  invention  and  improve- 
ment was  the  considerati^  moving  defendant  to  agree  to  surrender  his 
individual  right  under  the  Swift  patent,  and  was  a  good  and  valid  con- 
sideration, and  estopped  defendant  from  using  the  invention  for  his  in- 
dividual benefit,  or,  aside  from  its  use,  under  the  invention  and  improve- 
ment of  complainant.  The  result  is  that  the  complainant  is  entitled 
to  a  decree  enjoining  and  restraiining  defendant  from  all  right  under 
the  Swift  patent,  or  of  transferring  the  right  to  make  and  use  presses 
according  to  that  invention  only  in  connection  with  and  as  part  of 
the  invention  of  complainant,  secured  by  the  letters  patent  of  No- 
vember 16,  1880 :  provided,  however,  th&t  this  court  has  jurisdiction 
to  maintain  the  bill  and  grant  the  relief  prayed  for,  or  any  part  thereof, 
which  it  is  denied  that  this  court  has  conferred  upon  it. 

.  If  this  had  been  a  transaction  accruing  after  the  issuance  of  the  let- 
ters patent,  the  parties  both  being  citizens  of  this  state,  it  is  clear  that 
this  court  would  have  no  jurisdiction  of  the  subject-matter  of  the  suit, 
but  it  is  a  question  involving  the  property  rights,  so  to  speak,  of  the  de- 
fendant in  the  letters  patent  themselves,  and  as  between  the  copartners 
themselves.  The  bill  seeks  to  set  aside  the  rights  conferred  upon  de> 
fendant  as  one  of  the  partners,  and  to  vest  the  entire  right  in  com- 
plainant. This,  it  seems  to  me,  affects  the  patent,  and  also  seeks  to 
restrain  the  defendant  from  using  in  any  way  the  rights  conferred 
under  the  Swift  patent,  and  which,  by  the  understanding  of  the  par- 
ties, was  to  become,  in  connection  with  complainant's  improvement 
thereon,  the  joint  property  of  complainant  and  defendant, — the  rights 
secured  by  the  letters  patent  issued  by  the  government  November  16, 
1880, — and  is  essentially  different  from  rights  growing  oat  of  contracts 
between  the  patentees  and  third  parties. 

I  am  of  opinion  that  this  court  has  jurisdiction  to  determine  the 
question  as  to  the  right  of  the  parties  to  the  rights  and  benefits  con- 
ferred by  the  patent  issued  to  them  by  the  government,  and  enforce 
their  rights  by  a  proper  decree.  I  am  further  of  opinion  that  the 
complainant  and  defendant  are  in  equity  the  joint  owners  of  the  Swift 
patent,  or  the  rights  secured  under  it  as  improved  by  the  inven- 
tion of  complainant,  and  that  the  complainant  has  a  right  to  have 
defendant,  and  all  persons  claiming  under  or  through  him,  dnjoined 
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and  restrained  from  making  or  using  cotton  or  hay  presses  as  in- 
vented and  made,  and  secured  by  the  letters  patent  known  as  the 
Swift  invention  and  patent,  except  as  in  connection  with  complain- 
ant's improvement,  and  under  the  rights  conferred  under  the  patent 
last  issued.  A  decree  will  be  entered  accordingly,  and  that  each  party 
pay  one-half  the  costs  of  this  cause. 


Matthews  and  others  v.  Gbben.* 
iCHreuit  Court,  E.  D.  Penniglvania.    Pebrnary  11, 1884.) 

Patent— LicBN8B—8AiiX  of,  to  Batibft  Judomemt  Debt. 

A  license  to  use  a  patented  invention  may,  by  a  bill  in  equity,  be  subjected 
to  sale  for  the  payment  of  a  judgment  debt. 

Hearing  on  Bill,  Answer,  and  Proofs. 

This  was  a  bill  in  equity  by  John  Matthews  and  others,  eitieens  of 
New  York,  against  Robert  M.  Green,  a  citizen  of  Pennsylvania,  set- 
ting forth  that  by  an  agreement  under  seal,  dated  the  thirteenth  of 
February,  1874,  complainants,  in  consideration  of  one  dollar,  gf  anted 
to  defendant  the  exclusive  right  to  use  Matthews,  patent  steel  foun- 
tains for  aerated  beverages,  patent  dated  June  25, 1872,  No.  182,411, 
and  "Mathews'  patent  wagons  for  transporting  soda-water  fountains," 
patent  dated  April  9,  1872,  No.  125,592,  for  the  term  of  the  patents,' 
within  the  city  of  Philadelphia,  provided  that  defendant  should  pur- 
chase from  complainant  within  four  years  a  number  of  fountains, 
equal  to  one  for  each  500  inhabitants  of  the  territory;  and  the  defend- 
ant agreed  to  purchase  from  complainant  all  the  fountains  he  might 
need  in  his  business,  and  not  to  sell  or  dispose  of  the  fountains  to  go 
outside  of  the  territory  without  the  written  consent  of  the  owner  of 
the  territory  in  which  he  might  desire  to  send  them,  nor  to  continue 
to  use  the  same,  except  within  the  territory  granted  after  notice  given 
by  complainants.  In  pursuance  of  this  agreement,  a  large  number 
of  fountains,  to  the  value  of  about  $34,000,  were  furnished  to  defend- 
ant, and  for  a  balance  of  the  price  he  gave  certain  promissory  notes, 
upon  which  the  complainants  had  obtained  judgments,  in  the  court 
of  common  pleas  of  Philadelphia,  for  $4,709.99,  $1,117.17,  and 
$1,203.16,  respectively,  and  upon  the  first  judgment  a  writ  of  fieri 
facias  had  been  returned,  "no  goods."  That  the  defendant  had  neg- 
lected and  refused  to  perform  the  covenants  of  said  agreement  by 
'ailing  to  pay  the  notes,  and  by  using  the  fountains  without  the  lim- 
its of  Philadelphia,  after  notice.  It  was  provided  in  the  agreement 
that,  upon  the  failure  of  the  defendant  to  perform  the  covenants,  the 

•  Reported  by  Albert  B.  Ouilbert,  £^.,  of  the  Philadelphia  l>ar. 
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complainants,  at  tbeir  option,  and  they  being  the  judges  thereof, 
might  cancel  the  same.  The  bill  prayed  an  injunction  restraining 
the  further  use  of  the  patents ;  that  the  agreement  should  be  delivered 
up  and  canceled;  or,  in  the  alternative,  that  the  license  or  right  (if 
any  there  be)  of  the  defendant  in  the  patents  be  ordered  to  be  sold  by 
the  decree  of  the  court,  to  satisfy,  so  far  as  may  be,  the  complain- 
ants' judgments,  and  an  account  of  the  profits  realized  by  the  use  of 
fountains  outside  of  Philadelphia.  The  defendant  claimed  that  he 
had  sustained  damage  by  reason  of  defects  in  the  fountains,  and  by 
the  failure  of  the  complainants  to  protect  him  from  an  interference 
by  parties  manufacturing  similar  fountains,  and  contended  that  the 
written  contract  had  been  modified  by  an  understanding  that  in  cer- 
tain cases  he  should  have  the  right  to  use  the  fountains  without  the 
limits  of  Philadelphia.  It  appeared  that  the  defence  of  defects  in  the 
fountains  had  been  made  by  the  defendant  in  the  actions  upon  the 
above-mentioned  promissory  notes,  and  that  in  one  case  the  jury  had 
rendered  a  verdict  for  $1,000  less  th^n  the  claim  of  the  plaintiffs, 
and  in  the  remaining  two  cases  the  jury  had  rendered  verdicts  for  the 
full  amounts  of  the  notes.  The  defense  of  failure  to  protect  from  in- 
fringement by  other  manufacturers  was  also  set  up  as  a  defense  in 
these  suits.  Whether,  however,  any  evidence  was  given  under  it, 
or  whether  it  entered  into  the  oouputation  of  damages,  was  a  ques- 
tion in  dispute.  It  also  appeared  that  in  1879  complainants  'made 
oath  to  the  invalidity  of  their  patent  for  fountains,  and  surrendered 
it  for  the  purpose  of  obtaining  a  reissue. 

Wayne  McYeagh,  (with  whom  was  G.  T.  Bispham,)  for  complainants. 

The  matters  of  defense  have  passed  in  rem  judicatam.  The  defend- 
ant's right  was  to  use,  not  to  make  and  sell,  and  not  being  a  grant  of 
an  entire  interest,  was  a  mere  license.  Oayler  v.  Wilder,  10  How. 
494;  Hayward  v.  Andrews,  106  U.  S.  673;  S.  C.  1  Sup.  Ct.  Rep. 
544;  Walk.  Pat.  216.  A  patent-right  may  be  taken  in  execution  by 
bill  in  equity,  Ager  v.  Murray,  105  U.  S.  126.  A  license  may  be 
equitably  conveyed.    Wilson  v.  StoUey,  4  McLean-,  275. 

Frank  P.  Prichard,  (with  whom  was  John  G.  Johnson,)  for  defend- 
ant. 

Complainants  are  not  entitled  to  an  injunction  to  restrain  a  pur- 
chaser from  using  purchased  machines  because  he  has  failed  to  pay 
a  balance  of  the  price;  nor  are  they  entitled  to  an  injunction  re- 
straining the  use  of  the  machines  outside  of  Philadelphia  since  the 
remedy  provided  by  the  agreement  for  that  use  was  the  forfeiture  of 
respondent's  exclusive  right  within  the  territory.  Complainants  have 
shown  no  such  irreparable  damage  as  entitles  them  to  the  aid  of  a 
court  of  equity. 

BuTLES,  J.  We  see  no  serious  objection  to  granting  the  relief 
asked  for  by  .the  third  prayer  of  the  bill — that  the  license  held  by  the 
respondent  be  sold  towards  satisfying  the  complainants'  judgments. 
The  paper  of  Februarj'  13,  1874,  executed  by  the  parties,  was  in- 
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tended  to  and  does  contxol  and  regulate  the  nse  of  all  the  "foon- 
tains"  obtained.  It  is,  in  effect,  a  license  conferring  on  the  respond- 
ent a  right  to.  use  the  fountains  in  the  city  of  Philadelphia,  to  thd 
exclusion  of  all  other  persons.  The  compensation  or  price  named, 
and  to  be  paid,  Yra3  the  consideration  for  the  fountains,  and  the  use, 
thus  limited.  The  respondent  having  failed  to  pay  the  judgments 
re^OTored,  for  money  due  under  this  contract,  it  is  just  that  the 
license  should  be  subjected  to  sale  for  this  purpose.  .. 

The  questions  arising  out  of  the  first  and  second  prayers  need  not 
be  discussed.  It  is  safficient  to  say  that  the  relief  just  indicated  is 
aU  the  complainants  should  have  on  the  bill. 

A,  decree  may  be  prepared  accordingly. 


Xhe  Ashland.* 
{Circuit  Court,  E.  D.  Louisiana.    Pebruiiy  12, 1884.) 

1.  SAIiVAOE. 

Salvacce  Tefa<sed  in  case  where  the  (acts  showed  that  libelants  should  have 
bad  some  knowledge  of  how  the  vessel  got  adrift,  witli  her  chains  and  ropes 
missing,  she  luiving  been  shown  to  have  been  securely  fastened  a  short  time 
before. 

2.  Costs.  i 

Where  both  parties  hare  unnecessarily  encumbered  the  record,  no  costs  will 
be  allowed. 

Admiralty  Appeal. 

R.  King  Cutter,  for  libelants. 

A.  O.  Brice,  Joseph  P.  Hornor,  and  F,  W.  Baker,  for  claimants. 

Pabdee,  J.  The  Ashland  was  undoubtedly  cast  adrift  from  the 
landing  -where  she  was  tied  by  some  person  or  persons,  for  unlawful 
purposes.  If  she  was  loosed  from  the  shore  the  ropes  and  chains 
with  which  she  was  tied  would  have  remained  fastened  to  her,  and 
been  dragged  along  after  her  in  her  course  down  the  river.  If  she 
was  loosed  from  her  deck  or  from  aboard,  the  ropes  and  chains  would 
have  remained  fast  to  the  posts  ashore.  If  she  was  loosed  by  cast- 
ing off  both  ashore  and  aboard,  the  chains,  at  least,  would  have  re- 
mained to  show  the  fact.  The  shore  showed  signs  of  the  ropes  and 
chains  having  been  dragged  out  as  the  boat  went  down  stream, 
and  neither  ropes  and  chains  were  found  attached  to  the  mooring 
posts.  The  conclusion  is  irresistible  that  she  was  cast  adrift  by  let- 
ting go  the  shore  end  of  the  ropes  and  chains  with  which  she  was 
moored,  and  that  she  dragged  the  ropes  and  chains  out  after  her. 
The  libelants  say  that  they  stood  on  the  levee  about  one  and  one-half 

'Reported  by  Joseph  P.  Hornor,  Esq.,  of  the  New  Orleans  bar. 
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squares  above  wbere  the  Ashland  was  tied,  and  saw  a  light  ont  in  the 
river  which  looked  like  a  barge  afloat,  and  which  they  boarded  and 
found  to  be  the  Ashland.  From  where  they  say  they  stood  it  was 
impossible  for  them  to  have  seen  'the  Ashland  "out  in  the  river, "  for 
they  stood  directly  above  where  she  was  tied  and  from  where  she  was 
cast  adrift,  without  she  was  pulled  out  into  the  river.  Unless  she 
was  pulled  out,  she  would,  of  necessity,  go  down  with  the  current, 
drifting  directly  away  from  libelants  and  not  getting  out  into  the  river 
until  a  long  distance  further  down  stream ;  and  it  seems  this  was  the 
fact,  for  when  she  passed  the  coal-yard,  four  squares  below,  she  was 
from  100  to  150  feet  out  from  the  bank.  From  these  facts  it  is  safe 
to  say  that  libelants  boarded  the  Ashland  either  at  or  very  near  her 
landing.  They  should  have  found  the  ropes  and  chains  attached  and 
dragging  after.  They  found  nothing  of  the  kind,  except  a  piece  of 
rope. 

Taking  the  aforesaid  facts  into  consideration,  with  the  evidence  of 
libelant  Fisher,  corroborated  by  libelant  Deibel,  and  by  Stubbs,  De- 
fuer,  and  Merchant,  to  thia  effect,  "I  was  standing  on  the  levee  at 
Burdette  street.  Mr.  Deibel  and  myself  were  together,  and  we  started 
up  the  street,  and  stopped  at  Schilling's  box  factory,  and  Stubbs,  De- 
fuer,  and  Merchant  came  along,  and  so  I  then  saw  a  light  out  in  the 
river,  and  I  said,  '  Don't  that  look  like  a  boat  going  down  the  river  ?* 
and  they  all  said  <  Yes,  it  does ;'  and  then  Deibel  said, '  There  is  no  harm- 
in  going  to  see,-'  and  then  Deibel  and  Fisher  went  to  Deibel's  boat,  al- 
ready prepared  with  a  550-foot  line, — it  would  appear  that  some  ex- 
planation should  be  given  of  the  means  by  which  the  Ashland  got 
adrift,  with  her  chains  and  ropes  missing,  before  salvage  should  be 
kwarded  libelants,  who,  under  the  circumstances,  should  have  had 
some  knowledge  of  the  matter. 

This  unfavoi-able  view  of  libelants'  demand  for  salvage,  derived 
entirely  from  undisputed  facts  and  circumstances  in  the  case,  renders 
it  unnecessary  for  me  to  review  and  analyze  the  great  mass  of  con- 
flicting evidence  brought  up  in  the  transcript.  And  it  is  a  relief  to 
me  to  escape  this  task,  for,  after  a  thorough  examination  and  consid- 
eration of  it  all,  I  am  unable  to  say  on  which  side  the  truth  lies.  It 
is  inexplicable  to  me  that  so  much  evidently  manufactured  evidence 
should  be  brought  forward  in  such  an  originally  trifling  case.  And 
it  is  not  confined  to  one  side;  for,  while  the  claimants  have  offered 
some  ridiculously  gotten-np  stories  as  to  a  conspiracy  on  the  part  of 
libelants  to  cast  the  Ashland  adrift,  the  libelants  have  not  hesitated 
to  swear  away  the  reputation  for  truth  of  some  highly  respected  and 
disinterested  parties,  personally  known  to  me  for  years  as  men  of  fair 
reputation  for  honesty  and  veracity.  And  then  the  re;ord  shows  all 
the  details  at  length  of  a  disgraceful  transaction  between  Fisher,  one 
of  the  libelants,  and  the  agent  of  claimants,  in  regard  to  paying 
money  for  evidence,  of  which  it  is  impossible  to  say  from  the  evi- 
dence whether  it  was  honest  on  either  side.    If  Fisher  was  acting 
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honestly  in  this  transaction,  then  the  inference  is  Btrong  that  he  was 
implicated  in  casting  the  Ashland  adrift.  Tbat  claimants'  agent  was 
actixig  honestly  in  the  transaction  can  only  be  found  at  the  expense 
of  h.i8  intelligence.  Swindling  on  the  one  side,  and  attempted  suborn- 
ation  of  perjury  on  the  other,  seems  to  be  the  most  apparent  con- 
cluBion  from  the  showing  made  in  the  record.  In  the  argument  each 
side  charged  the  other  with  the  blame  in  incumbering  the  record  with 
so  much  immaterial  matter,  so  largely  in'creasing  costs  in  the  case. 
Apparently  the  charge  is  correct,  and  on  tbat  account  I  deem  it  proper 
to  divide  the  costs. 

A  decree  will  be  entered  in  the  case  dismissing  the  libel,  neither 
party  recovering  costs  in  the  district  court,  but  each  party  paying  his 
own  ;  the  costs  of  this  court,  including  cost  of  transcript,  to  be  di- 
vided, each  party  to  pay  one-half. 


The  Pbinz  Obobo.' 

(District  Court,  E.  D.  Louistanu.    February,  1884.) 

1-  Joinder  of  Parties. 

Where  a  thmer  is  defendant,  and  sereral  persons  are  asserting  rights  fn  it, 
distinct,  but  before  thu  same  tribunal,  the  proceedings  are,  for  certain  purposea, 
ne<redsarily  to  be  considered  together;  «.  «.,  whenever  it  is  necessary  to  rank  the 
claims  or  to  proportion  the  proceeds. 
2.  Baui:. 

When  the  claims  rest  upon  a  charge  of  a  voluntary  withholding  of  provisions, 
etc.,  the  cases  necessarily  involve  a  common  question,  viz.,  whether  an  ade- 
quate supply  of  provisiom  was  originally  laden  on  board.  The  case  is  therefore 
analogous  to  casus  of  salvage  or  collision,  in  this  respect,  and  for  this  reason 
the  joinder  would  be  permissible. 
it.  Same. 

The  joinder  is  allowed  even  in  cases  which  are  in  their  orie'n  distinct,  and 
have  no  connection,  save  that  they  are  asserted  against  a  common  re*. 

In  Admiralty.     An  exception. 

Richard  De  Gray  and  R.  King  Cutler,  for  libelants. 

E.  W.  Huntington,  H.  L.  Dufour,  Geo.  II.  Braughn,  Chat.  F.  Buck, 
Max  Dinkleapeil,  and  Emmet  D.  Craig,  for  claimants. 

BiiiUNGS,  J.  This  cause  has  been  heard  on  an  exception  of  a  mis- 
joinder of  parties.  The  numerous  libelants  were  steerage  passen- 
gers on  the  libeled  vessel  on  a  voyage  from  Palermo  to  the  port  of 
New  Orleans,  and  have  joined  in  the  suit  to  recover  the  penalty 
against  the  vessel  established  by  the  act  of  August  2,  1884,  entitled 
"An  act  to  regulate  the  carriage  of  passengers  by  sea,"  (22  St.  at 
Large,  186,)  as  well  as  for  the  recovery  of  further  damages.  The  suit 
is  a  proceeding  in  rem,  and  the  numerous  libelants  assert  distinct 

» Reported  by  Joseph  P.  Hornor,  Esq.,  of  the  New  Orleans  bar. 
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claims,  each  for  himself..  Can  such  claims  be  joined  in  one  snit?  I 
think,  upon  principle  as  well  as  authority,  the  question  must  be  an- 
swered in  the  affirmative.  Where  a  thing  is  defendant  and  several 
persons  are  asserting  rights  in  it,  distinct,  but  before  the  same  tribu- 
nal, the  proceedings  are,  for  certain  purposes,  necessarily  to  be  con- 
sidered together;  i.  e.,  whenever  it  is  necessary  to  rank  the  claims  or 
to  proportion  the  proceeds.  This  would  happen  whenever  the  pro- 
ceeds should  be  insufficient  to  pay  all  the  claims  in  full.  Again,  when, 
as  in  this  ease,  the  claims  rest  upon  a  charge  of  a  voluntary  withhold- 
ing  of  provisions,  etc.,  the  cases  necessarily  involve  a  common  ques- 
tion, viz.,  whether  an  adequate  supply  of  provisions  was  originally 
laden  on  board.  The  case  is  therefore  analogous  to  cases  of  salvage  or 
collision  in  this  respect,  and  for  this  reason  the  joinder  would  be  per- 
missible. But  I  think  the  joinder  is  allowed  even  in  cases  which  are 
in  their  origin  distinct,  and  have  no  connection  save  that  they  are 
asserted  against  a  common  res.  When  there  is  a  suit  in  rem,  it  is  a 
prerequisite  of  jurisdiction  that  there  should  be  a  warrant  and  a  seiz- 
ure. In  these  cases  there  must  be  either  the  expense  of  60  seizures, 
or  there  must  be  a  joinder  that  one  seizure  may  arrest  for  all  the 
claims.  Therefore  the  joinder  is  allowed.  The  difficulties  of  an- 
swering and  defending  are  not  enhanced,  and  the  expense  is  reduced. 
It  is  for  this  reason,  also,  that  the  statute  permits  that  suits  sepa- 
rately commenced  may  be  consolidated  by  the  court  when  they  are 
"of  a  like  nature  or  relative  to  the  same  question."  3  St.  21 ;  Bev. 
St.  §  921. 

Judge  Ware,  speaking  of  unconnected  claims  of  material-men,  thus 
lays  down  the  rule : 

"Being  maritime  liens,  there  is  no  doubt  that  they  may  be  enforced  by  pro- 
cess in  the  admiralty,  where  all  may  join  and  have  their  rights  settled  in  a 
single  suit,  or  may  intervene  for  their  own  interest,  after  a  libel  has  been 
tiled,  and  have  the  whole  matter  disposed  of  in  or  under  one  proceeding,  or 
one  attachment,  instead  of  having  as  many  suits  as  there  are  creditors."  The 
Hull  of  a  New  Ship,  Davies,  (2  Ware,)  203.  205.  See,  also.  Judge  Bbtt's 
opinion  in  The  Childe  Harold,  where  the  same  rule  was  followed,  01c.  275. 

The  objection  is  not  that  the  cause  of  each  libelant  is  not  distinctly 
and  issuably  stated,  but  that  they  are  all  stated  in  one  pleading,  and 
are  in  their  nature  separate  causes  of  action  accruing  to  distinct  per- 
sons. In  other  suits  the  ruling  might  be  very  different,  but  in  a  pro- 
ceeding in  rem,  in  the  admiralty,  this  is  not  irregular  or  unauthorized, 
and  the  exception  must  be  overruled. 
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The  Cobozal.* 

'       {Dittrief  Court,  E.  D.  Louisiana.    February,  1884.) 

A.)IBirDHEKTB  TO  Pl,BAJDIW08— AdJCIBALTT  RuLE  No.  24.  ^ 

Admirally  rule  No.  24  is  not  an  arbltraiy  rule.  It'  does  not  mean  that  in 
every  case  counts  presenting  new  causesof  action  may,  under  all  circumstances, 
be  added,  but  leaves  the  matter  to  tbe  discretion  of  the  court,  the  rule  being  _ 
merely  permissive,  and  the  discretion  tu  be  exercised  upon  principles  of  justice 
(owara  the  defendant.  "  Amendments  are  always  limited  by  due  consideration 
of  the  rights  of  the  opposite  party,  and  where,  by  the  amendment,  he  would  be 
prejudiced,  it  is  not  allowed." 

In  Admiralty.     An  exception  to  amended  libel. 

Richard  De  Gray,  for  libelant. 

Charles  B.  Singleton,  R.  H.  Browne,  and  B.  F.  Choate,  for  claimant. 

BiLUNos,  J.  The  vessel  had  been  seized  nnder  the  libel  and  re- 
leased on  a  stipulation  when  tbe  amended  libel  was  filed.  The  orig- 
inal  libel  was  for  wages  as  engineer  on  a  voyage  from  Cincinnati  to 
tbe  port  of  New  Orleans.  The  amended  libel  seeks  to  recover  for 
wages  commencing  at  the  time  when  the  voyage  is  asserted  in  the 
original  libel  to  have  begun,  and  at  the  same  rate,  namely,  at  the  rate 
of  $125  per  month,  for  employment  down  to  December  Sth,  under  a 
contract  whereby  libelant  agreed  to  devote  bis  time,  and  did  devote 
his  time,  first,  to  an  attempt  to  purchase  for  the  party,  who  subse- 
quently owned  and  now  owns  tbe  Garozal,  and  later  to  the  superin- 
tendence of  the  building,  for  tbe  present  owner,  the  said  Garozal.  The 
farther  allegations  in  the  amended  libel  are  that  after  December  5th 
the  libelant  was  employed  as  engineer,  making  the  trip  from  Cincin- 
nati to  New  Orleans.  The  fact  that  the  property  has  been  released 
on  bail  would  not  preclude  a  proper  amendment  of  the  libel ;  the  prin- 
ciple being  that  the  person  bailing  property  is  considered  as  holding 
it  subject  to  all  legal  dispositions  by  the  court.  The  Harmony, 
1  Gall.  123, 125;  Rex  v.  Holland,  i  Term  R.  457,  458;  and  Danlap, 
Adm.  Pr.  (marginal  paging,)  214;  Newell  v.  Norton,  8  Wall.  266. 
The  question,  then,  is  to  be  determined  by  the  general  rules  control- 
ling amendments  in  pleading  in  admiralty.  The  cause  of  action  is 
clearly  a  new  one,  distinct  from  that  set  out  in  the  original  libel.  The 
weight  of  authority'is  that  new  counts  in  revenue  and  instance  causes 
may  be  added,  but  only  under  particular  circumstances.  Sackett  v. 
Tlwmpson,  2  Johns.  206;  The  Harmony,  1  Gall.  124,  In  Petre  \. 
Craft,  4  East,  433,  the  court  allowed  the  amendment  on  the  ground 
that  the  amendment  was  of  such  a  nature  that  the  plaintiff  could 
not  thereby  introduce  any  new  fact  in  proof  not  originally  within  his 
contemplation;  and  in  Neivcll  v.  Norton,  supra,  the  court  sanctioned 
the  allowance  of  the  amendment  because  it  neither  increased  nor 
diminished  the  liability  of  the  sureties  upon  the  bond.     I  do  not  un- 

> Reported  by  Joseph  P.  Hornor,  Esq.,  of  the  New  Orleans  bar. 
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derstand  that  the  conri  meant  liability  in  amount,  bat  liability  intrin- 
sically. For,  though  the  amount  of  this  liability  might  not  be  in- 
creased, the  substitution  of  another  ground  of  recovery  would  sub- 
stantially vary  it. 

There  is  another  circumstance  which  should  be  considered.  The 
original  libel  is  for  mariner's  wages  solely,  and  in  such  class  of  suits  the 
libelant  is  dispensed  with  giving  a  stipulation  with  surety  for  costs. 
In  the  libel  as  amended  the  cause  of  action,  if  it  be  within  the  admi- 
ralty jurisdiction,  presents  such  a  cause  of  action  as  would  require  the 
actor  to  give  surety  for  costs.  To  allow  such  amendment  would  be 
to  allow  a  complaining  party  to  derive  an  advantage  by  the  amend- 
ment which  he  could  not  have  had  in  an  original  suit.  Admiralty 
rule  24,  prescribed  by  the  supreme  court,  is  not  an  arbitrary  rule.  It 
does  not  mean  that  in  every  case  counts  presenting  new  causes  of  ac- 
tion may  under  all  circumstances  be  added,  but  leaves  the  matter  to 
the  discretion  of  the  court,  the  rule  being  merely  permissive,  and  the 
discretion  to  be  exercised  upon  principles  of  justice  towards  the  de- 
fendant. The  meaning  was  not  to  abrogate  or  qualify  the  aniversal 
rule  of  pleading,  as  stated  by  Stephen  in  his  work  on  Pleading,  at  page 
75,  that  "amendments  are,  however,  always  limited  by  due  considera- 
tion of  the  rights  of  the  opposite  party ;  and  where,  by  the  amendment 
he  would  be  prejudiced,  it  is  not  allowed. "  In.  the  system  of  plead- 
ing in  the  adzniralty,  the  rules  of  the  common-law  courts,  ao  far  as  they 
are  technical,  are  relaxed,  but,  so  far  as  they  are  founded  upon  jus- 
tice between  the  parties,  are  unabated. 

Considering  the  case  with  reference  to  both  the  claimant  and  sare- 
ties,  I  am  of  the  opinion  that  the  exception  should  be  maintained, 
and  the  amended  libel  is  accordingly  dismissed. 
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Hull  v.  Dills. 

(Oireait  Covrt,  D.  Tndtana.    February  26, 1884.) 

JuiiiE»ic-non  OF  Unitkd  Status  Cocbts— How  Ajtbcted  bt  Statb  Lawb. 

A.  bill  nf  complaint  bavlDg  been  filed  by  a  ward  against  hie  guardian  in  the 
United  States  circuit  court  for  Indiana,  it  was  contended  by  the  defense  that, 
according  to  the  laws  of  Indiana,  in  matters  of  probate,  relief  could  be  granted 
only  by  the  courts  in  which  the  prooeedings  were  had,  and  that  these  could  not 
be  made  subject  to  any  collateral  proceedings.  i/«W,  that  the  equity  courts  of 
the  United  States  are  not  aCected  by  the  restrictions  laid  ly  the  seveial  states 
upon  their  own  equity  courts. 

On  Demorrer  to  Bill. 

Sullivan  c£-  Jones,  W.  L.  Penjidd,  and  E.  Callahan,  for  complainant. 
Coombs,  Bell  d  Morris,  for  defendant. 

Woods,  J.    The  bill,  stated  generally,  charges  that  the  defendant  was 
appoii^ited  guardian  of  the  complainant  by  the  probate  court  of  De  Kalb 
county,  Indiana,  and  that,  as  such  guardian,  he  wrongfully  and  fraudu- 
lently sold  real  estate  of  the  complainant  for  less  than  its  value,  and 
afterwards,  in  like  manner,  procured  an  order  of  the  court  for  the  invest- 
ment df  the  proceeds  of  the  sale  in  other  lands,  owned  by  the  defend- 
ant, at  and  for  a  sum  greatly  exceeding  the  value  of  the  land,  and 
thereupon  conveyed  the  land  to  the  plaintiff,  and  procured,  the  ap- 
proval of  the  court  to  the  conveyance,  by  concealing  from  the  court 
the  fact  that  the  laud  belonged  the  guardian  himself ;  that  the  guard- 
ian had  made  false  and  fraudulent  reports,  and  had  been  guilty  of 
other  official  delinquencies  specified,  (but  which  need  not  be  particu- 
larized here;)  and  that  in  October,  1S78,  the  defendant  filed  with  the 
court  his  resignation  as  guardian,  concerning  which  the  entry  of  rec- 
ord made  at  the  time  is  of  the  tenor  following,  to-wit:     "Which  res- 
ignation is  accepted."     That  plaintiff  became  of  lawful  age  in  De- 
cember, 1882,  and  on  the  next  day  after  attaining  his  majority, 
executed  and  tendered  to  the  defendant  a  reconveyance  by  quitclaim 
deed  of  said  land,  and  demanded  an  accounting  of  said  guardiauship, 
all  of  which  the  defendant  refused.     The  prayer  of  the  bill  is  "to  have 
the  said  record  and  proceedings  examined  in  this  court  and  cor- 
rected or  revised;  annulled,  canceled,  and  set  aside;"  that  the  order 
authorizing  such  sale  may  be  reviewed  and  wholly  reversed ;  and  that 
the  plaintiff  be  restored  to  his  rights  as  if  the  sale  had  not  been  made ; 
and,  if  this  cannot  be  done,  "that  an  account  may  be  taken  of  the 
matters  and  things  charged," etc.;  and  for  general  relief. 

The  objections  made  to  the  bill  is  that  it  shows  a  case  wherein  re- 
lief should  be  sought,  and  can  be  granted,  only  in  the  circuit  court  of 
De  Kalb  county,  Indiana, — the  court  which  is  clothed  with  probate 
powers,  and  in  which  the  proceedings  complained  of  were  had.  In 
support  of  this  view,  counsel  for  the  defendant  insist,  and  the  fact 
cannot  be  denied,  that  the  supreme  court  of  Indiana  has  repeated,ly 
V.19,no.l0— 42 
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decided  that  the  orders  of  the  probate  courts,  whether  final  or  inter- 
locatory,  are  binding  until  set  aside ;  that  they  cannot  "be  attacked 
collaterally;  and  that  they  can  be  set  aside  or  corrected  only  in  the 
particular  court  which  made  them;  that  a  bill  in  equity  is  a  collat- 
eral attack,  and  cannot  be  maintained  in  any  other  court.  Among 
the  cases  cited  are  Spaulding  v.  Baldwin,  31  Ind.  376 ;  Barnes  v.  Bart- 
lett,  47  Ind,  98;  Holland  v.  State  ex  rel.  48  Ind.  391;  Sanders  v. 
Loy,  61  Ind.  298;  Parsons  v.  Milford,  67  Ind.  489;  Briscoe  v.  John- 
son, 73  Ind.  673;  Candy  v.  Hanmore,  76  Ind.  125;  Jennison  v.  Hap- 
good,  7  Pick.  1;  Paine  y.  Stone,  10  Pick.  75;  Negley  v.  Oard,  20 
Ohio,  310;  Goodrich  v.  Thompson,  4  Day,  216;  State  v.  Rolland,  23 
Mo.  95 ;  Short  v.  Johnson,  25  111.  489;  Iverson  v.  Loberg,  26  HI.  180; 
Freem.  Judgm.  §§  SVJa,  608. 

Counsel  for  the  complainant,  on  the  contrary,  contend  that,  not- 
withstanding the  statutes  which  confer  probata  jurisdiction  upon  par- 
ticular courts,  courts  of  equity  continue  to  have  jurisdiction  in  such 
cases,  and  consequently  that  an  original  bill  of  review  may  be  main- 
tained in  any  court  of  general  equity  powers,  state  or  national,  which 
can  obtain  jurisdiction  of  the  parties;  and  cite  Bond  v.  Lockicood,  83 
111.  212;  Wickizer  v.  Cook,  85  111.  68;  Fogarty  v.  Ream,  100  LI.  366; 
Jones  &  C.  Pr.  p.  270,  §  6;  Eorer,  Jud.  Sales,  p.  125,  §  517;  2 
Story,  Eq.  §  133&. 

Whatever  may  be  the  rule  in  and  in  respect  to  the  state  courts, 
the  jurisdiction  of  the  federal  courts,  in  such  cases,  if  the  parties  be 
citizens  of  different  states,  seems  to  have  been  distinctly  declared 
and  upheld.  In  Payne  v.  Hook,  7  Wall.  425,  a  case  wherein  the  bill 
sought  "to  open  the  settlements  with  the  probate  court  as  fraudu- 
lent, and  to  cancel  the  receipt  and  transfer  from  the  complainant 
to  the  administrator  because  obtained  by  false  representations,"  the 
proposition  was  advanced  "that  a  federal  court  of  chancery  sitting 
in  Missouri  will  not  enforce  demands  against  an  administrator  or 
executor,  if  the  state  court,  having  general  chancery  powers,  could 
not  enforce  similar  demands."  In  response  to  this,  the  supreme 
court,  by  Davis,  J.,  says:  "If  this  position  could  be  maintained,  an 
important  part  of  the  jurisdiction  conferred  on  the  federal  courts  by 
the  constitution  and  laws  of  congress  would  be  abrogated.  But  this 
objection  to  the  jurisdiction  of  the  federal  tribunals  has  been  here- 
tofore presented  to  this  court  and  overruled." 

"We  have  repeatedly  held  <that  the  jurisdiction  of  the  courts  of  the 
United  States  cannot  be  impaired  by  the  laws  of  the  states,  which  pre- 
scribe the  modes  of  redress  in  their  courts,  or  which  regulate  the  dis- 
tribution of  their  judicial  power.'  If  legal  remedies  are  sometimes 
modified  to  suit  the  changes  in  the  laws  of  the  states,  and  the  practice 
of  their  courts,  it  is  not  so  with  equitable.  The  equity  jurisdiction 
conferred  on  the  federal  courta  is  the  same  that  the  high  court  of 
chancery  in  England  possesses ;  is  subject  to  neither  limitation  nor  re- 
straint by  state  legislation;  and  is  uniform  throughout  the. different 
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states  of  the  Union.  Hydt  v.  Stone,  30  How.  175;  Union  Bank  v. 
Jolly's  Adm'rs,  18  How.  503 ;  Sitydam  v.  Broadnax,  14  Pet.  67."  See, 
also,  Flske  v.  HiUs,  11  Biss.  294;  8.  C.  12  Fed.  Rep.  872;  Comett 
V.  WiUiams,  20  Wall.  249. 

This  bill  shows  that  the  complainant  is  a  citizen  and  resident  of 
lUinois,  and  the  respondent  of  Indiana,  and,  except  in  the  respect  al- 
ready considered,  its  sufficiency  has  not  been  qaestioaed.  The  de- 
morrer  is  therefore  overrated. 


Cabteb  v.  City  of  New  ObIjEans.* 
{Oheait  Ckmrt,  E.  D.  Louuiana.    February,  1884.) 

1.  IltTERYBNTIONB  IN  EqDITT  CABBS. 

Third  persons  may  be  permitted  to  intervene  for  their  rights  in  equity  cases, 
if  those  rights  are  to  be  ^ected,  and  if  at  the  hearing  the  court  would  be  com- 
pelled to  notice  their  absence,  and  order  the  case  to  stand  over  until  they  were 
brought  in,  or  their  rights  were  protected.  1  Daniell,  Ch.  287,  note  2;  Btory, 
Eq.  Plr  ♦  220. 

2.  bHUHCTioN— Trust  Fusd. 

A  creditor  of  a  trust  fund  is  not  entitled  to  an  absolute  injunction  restraining 
the  trustee  from  paying  over  any  part  of  the  ^und,  absolutely,  but  only  from 
making  any  payment  until  the  complaining  creditor  is  paid. 

On  Motion  of  Interveners  to  Quash  Injunction,  and  on  motion  of 
complainant  to  strike  out  the  interventions. 

Thomas  J.  Semmea,  J.  C.  Payne,  and  Charles  Carroll,  for  complain- 
ant. 

Joseph  P.  Hornor  and  Francis  W_.  Baker,  for  interveners. 

Charles  F.  Buck,  City  Atty.,  for  defendant. 

Pardee,  J.  This  is  a  suit  by  a  creditor  to  secure  payment  from 
an  alleged  trust  fund,  in  preference  to  other  creditors,  over  whom 
priority  is  claimed.  The  fund  is  not  enough  to  pay  all  the  claims. 
The  interveuors  are  some  of  the  other  creditors,  over  whom  priority 
is  claimed.  If  their  rights  are  to  be  affected  they  are  necessary  pr.r- 
ties.  At  the  hearing,  if  their  rights  would  be  lost  by  a  decree,  the 
court  would  be  compelled  to  notice  their  absence,  and  order  the  case 
to  stand  over  until  they  were  brought  in,  Or  their  rights  were  pro- 
tected. 1  Daniell,  Ch.  287,  note  2;  Story,  Eq.  PI.  §  220.  As  they 
are  here  of  their  own  motion,  and  as  no  decree  can  be  rendered  with- 
out them,  and  as  the  court  can  compel  the  complainant  to  bring  them 
in,  I  see  no  impropriety  in  permitting  tbe  interventions  to  remain. 
The  motion  to  strike  off  the  interventions  is  therefore  denied. 

The  injuDction  pendente  is  warranted  by  the  allegations  of  the  bill, 
but  it  apparently  goes  farther  than  is  necessary  to  protect  complain- 

I Reported  by  Joseph  P.  Hornor,  Esq-,  of  the  New  Orleans  bar. 
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ant's  rights.'  If  he  is  paid  in  full,  his  interest  ceases,  and  he  cannot 
complain.  The  injunction  will,  therefore,  be  modified  so  as  only  to 
restrain  the  defendants  from  paying  other  claims  out  of  the  fund  in 
question  until  the  complainant  is  paid  the  amount  of  his  demands,  ai^d 
this  modification  will  be  effected  by  inserting  in  the  injunction,  as  set 
forth  in  the  transcript,  page  36,  in  the  tenth  line  from  the  bottom, 
after  the  word  "until,"  and  before  the  word  "ordinances,"  the  words 
"the  demands  of  the  complainant  arising  under." 
Solicitor  for  defendant  will  see  that  the  proper  order  is  taken. 


Western  Union  Tel.  Co.  v.  Baltimore  &  0.  Tel.  Co.  and  others. 

iCireuit  Court  S.  D.  Neio  Tork.     March  28,  1884.) 

Railroad  ib  a  Post-Road,  and  as  bcch  Amenable  to  Act  of  Conoress,  .Tdly 
24,  1866. 

A  railrond  is,  under  the  statutes  of  the  United  States,  a  post-road,  and  ac- 
cordingly the  act  of  congress  of  July  24,  1866,  giving  to  all  telegraph  com- 
panies alike  the  right  to  construct,  maintain,  and  operate  lines  along  all  post- 
roads  of  the  Unitea  States,  is  paramount  over  any  agreement  made  by  a  railroad 
company  securing  to  a  telegraph  company  the  sole  use  of  its  line  of  road  for 
its  wires. 

In  Equity. 

Wat/er  Swayne  and  Burton  N.  Harrison,  for  Western  Union  Tel.  Co. 

Dorsheimer,  Bacon  dk  Steele^  for  Baltimore  &  0.  Tel.  Co.  and  Nat. 
Tel.  Co. 

P.  B.  McLennan,  for  N.  Y.,  W.  S.  &  B.  By. 

Wallace,  J.  The  complainant  moves  for  a  preliminary  injunction 
to  restrain  the  two  telegraph  companies  defendants  from  erecting 
and  operating  the  telegraph  line  upon  the  land  of  the  defendant  rail- 
way company,  and  to  enjoin  the  railway  company  from  permitting 
either  of  the  defendant  telegraph  companies  to  use  its  right  of  way 
for  such  purpose,  and  {torn,  violating  any  of  the  provisions  of  an 
agreement  entered  into  between  the  complainants  and  the  Jersey  City 
&  Albany  Eailway  Company  on  the  seventh  day  of  January,  1880. 

The  facts  are  these :  On  the  seventh  day  of  January,  1880,  the 
complainant  entered  into  a  written  agreement  with  the  Jersey  City  & 
Albany  Bailway  Company,  which,  among  other  things,  contained  the 
following  clause : 

"The  railway  company,  ao  far  as  it  legally  may,  hereby  grants  and  agrees 
to  assure  to  the  telegraph  company  an  exclusive  right  of  way  on  and  along  the 
line  and  lands  of  the  railway  company,  and  on  any  extension  or  branches 
thereof,  for  the  construction  and  use  of  lines  of  poles  and  wires  for  commer- 
oial  or  public  uses  or  business,  with  the  right  to  put  up  from  time  to  time 
such  additional  wires,  or  lines  of  poles  and  wires,  as  the  telegraph  company 
may  deem  expedient;  and  the  said  iiiilway  further  agrees    *    *    *     that  it 
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will  not  furnish  for  any  competing  line  aaj  faculties  or  assistance  that  it  may 
lawfully  withhold." 

At  the  time  this  agreement  was  entered  into,  the  Jersey  City  &  Al-  ■ 
bany  Railway  Company  was  constructing  a  line  of  railroad  from  a 
point  on  or  near  the  Hudson  river,  in  the  county  of  Hudson,  in  the 
state  of  New  Jersey,  and  thence  northerly  to  a  point  at  or  near  Fort 
Montgomery,  on  the  Hudson  river,  thpse  points  being  the  termini  of 
its  route,  as  provided  in  its  articles  of  association.  It  appears  by  the 
a£Qdavits  that  the, complainant  constructed  a  telegraph  line  of  about 
36  miles  in  length,  along  the  right  of  way  of  the  railroad  company, 
between  Richfield  Junction,  New  Jersey,  and  Haverstraw,  New  York, 
which  was  carried  into  and  connected  with  the  several  stations  of  the 
railway;  which  line  was  operated  by  the  complainant  under  its  con* 
tract  with  the  Jersey  City  &  Albany  Railway  Company.  In  March, 
1880,  the  North  River  Railway  was  incorporated  and  organized,  and 
in  May,  1881,  the  Jersey  City  &  Albany  Railway  Company  consol- 
idated  with  this  corporation.  In  February,  1880,  the  defendant  the  , 
New  York,  West  Shore  &  Buffalo  Railway  Company  was  incorporated 
and  organized,  ^nd  in  June  following  consolidated  with  the  North 
River  Railway  Company,  and  by  the  agreement  of  consolidation  sac- 
oeeded  to  and  assumed  all  the  obligations  of  the  Jersey  City  &  Al- 
bany Railway  Company  to  the  complainant.  The  bill  alleges  that 
the  defendant  railway  company  is  now  seeking  to  disaffirm  and  vio- 
late the  obligations  of  the  contract  of  January  7,  1880,  and  is  allow- 
ing and  assisting  the  defendant  telegraph  companies  to  construct  and 
operate  over  its  right  of  way  a  line  of  telegraph  to  be  operated  in 
compstition  with  any  line  which  may  be  constructed  by  the  complain- 
ant, and  that  the  defendant  telegraph  companies  are  proceeding  to 
construct  and  erect  their  competing  line  upon  the  lands  of  the  rail- 
way company  without  the  consent  of  the  complainant,  and  without 
acquiring  any  right  of  way  by  condemnation  and  compensation  to 
the  complainants  therefor. 

It  is  claimed  on  the  part  of  the  complainant  that  along  certain  por- 
tions of  the  lands  of  the  railway  company,  owing  to  the  physical  char- 
acteristics of  the  route,  there  is  not  sufficient  room  for  more  telegraph 
lines  than  are  or  may  be  necessary  for  the  convenient  operations  of 
the  complainant's  business.    The  proofs  do  not  sustain  this  contention. 

Without  considering  the  question  whether  the  railway  of  the  New 
York,  West  Shore  &  Buffalo  Company  is  an  extension  of  the  Jersey 
City  &  Albany  Railway  Company,  the  case  may  be  disposed  of  upon 
other  grounds.  If  it  was  the  purpose  of  the  agreement  to  enable  the 
complainant  to  exclude  all  other  telegraph  companies  from  acquiring 
a  right  of  way  for  constructing  and  operating  their  lines  over  the  lands 
of  the  railway  company,  the  agreement  was  void  as,  against  public 
policy,  and  in  contravention  of  the  act  of  congress  of  July  24,  1866. 
That  act  authorized  any  telegraph  company  then  organized,  or  there- 
after to  be  organized,  under  the  laws  of  any  state  of  the  Union,  to 
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construct,  maintam,  and  operate  lines  of  telegraph  over  and  along 
any  post-road  of  the  United  States.  The  railroad  here,  and  all  rail- 
roads in  the  United  States,  are  such  post-roads;  the  act  of  congress 
applies  to  them,  and  its  provisions  are  operative  and  supreme  as  a 
legitimate  regulation  of  commercial  intercourse  among  the  states. 
This  was  decided  by  the  supreme  court  in  Pensacola  Tel.  Co,  v.  Wett' 
ern  Union  Tel.  Co.  96  U.  8.  1. .  It  was  not  held  in  that  case  that  a 
telegraph  company  could  acquire  a  right  of  way  over  a  railroad  with- 
out the  consent  of  the  owner  of  the  railroad,  or  even  that'  the  act 
gave  to  telegraph  companies  the  power  to  acquire  such  a  right  of  way 
by  compulsory  proceedings,  upon  due  compensation  to  the  owner;  and 
the  contrary  was  plainly  intimated.  But  the  act  was  considered  and 
expounded  as  intended,  and  effectual,  to  deny  to  any  one  telegraph 
company  the  power  to  acquire  any  such  easement  in  the  lands  of  a 
railroad  for  telegraphic  facilities  as  would  exclude  other  companies 
from  obtaining  like  privileges,  and  as  a  declaration  by  congress  of  a 
policy  in  the  interests  of  the  public  and  of  the  government  which 
was  reasonable  and  lawful.  Since  that  decision  it  has  been  adjudged 
in  two  cases  in  the  circuit  courts  of  the  United  States  that  a  railroad 
company  cannot  grant  to  a  telegraph  company  the  exclusive  right  to 
establish  a  line  over  its  right  of  way.  Western  Union  Tel.  Co.  t. 
American  Union  Tel.  Co.  9  Biss.  72;  Western  Union  Tel.  Co.  v.  Bur- 
lington dt  S.  Ry.  Co.  11  Fed.  Rep.  1.  See,  also.  Western  Union  Tel. 
Co.  v.  American  Union  Tel.  Co.  65  Ga.  160.  Whether  an  agreement 
of  this  kind  would  not  be  void  as  intended  to  strangle  competition, 
and  therefore  as  being  in  restraint  of  trade  and  obnoxious  to  public 
policy,  irrespective  of  the  act  of  congress,  is  a  question  which  it  is  not 
necessary  to  discuss;  it  suffices  that  such  an  agreement  is  void  be- 
cause contrary  to  the  policy  declared  by  congress. 

The  agreement  here  is  to  he  interpreted  so  as,  if  possible,  to  give 
it  some  efficacy  and  validity.  Its  language  is  carefully  chosen  so  as 
to  permit  it  to  be  thus  interpreted.  The  railway  company  assumes 
to  grant  only  "so  far  as  it  legally  may."  Were  it  not  for  this  quali- 
fication the  grant  would  be  void.  The  complainant  can  take  nothing 
by  the  agreement  beyond  such  an  easement  aa  is  necessary  for  its 
legitimate  use  in  constructing  and  operating  its  lines.  To  this  ex- 
tent it  could  acquire  the  exclusive  right.  It  could  not  acquire  the 
right  to  dictate  to  other  telegraph  companies  upon  what  terms  they 
may  be  permitted  to  construct  and  operate  competing  lines.  Nor 
could  the  railway  company  put  it  out  of  its  own  power  to  permit  any 
telegraph  company  to  enjoy  the  privileges  given  by  the  act  of  con- 
gress, by  a  cession  of  that  power  to  the  complainant.  This  would  be 
as  obnoxious  to  the  spirit  and  meaning  of  the  statute  as  a  grant  ex- 
cluding other  telegraph  companies  from  the  lands  of  the  railway.  It 
would  be  doing  indirectly  what  cannot  be  done  directly.  It  would 
lodge  the  power  with  a  favored  company  to  impose  such  onerous  terms 
upon  other  companies  as  to  preclude  competition. 
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If  it  were  impraclicable  for  the  defendant  telegraph  companies  to 
construct  their  lines  upon  the  lands  of  the  railroad  without  invad- 
ing the  complainant's  easement  by  using  its  poles  or  otherwise,  they 
would  be  obliged  to  obtain  the  consent  of  the  complainant,  or  resort 
to  sach  proceedings  as  are  authorized  by  the  laws  of  the  state  under 
the  power  of  eminent  domain.  Such  is  not  the  case  exhibited  by  the 
record,  and  the  railway  company,  consents.  As  to  these  defendants, 
therefore,  the  motion  for  an  injunction  is  denied. 

The  complainant  alleges  that  the  railway  company  has  removed 
some  of  the  old  line  of  poles  and  wires  erected  by  the  complainant 
between  Richfield  Junction  and  Haverstraw,  with  the  intention  of 
preventing  complainant  from  operating  its  line.  This  is  denied  by 
the  railway  company.  Sufficient  appears,  however,  to  indicate  that 
the  railroad  company  is  hostile  to  the  complainant  and  in  sympathy 
with  the  defendant  telegraph  companies,  and,  in  view  of  all  the  oir- 
cumstanees,  it  is  deemed  reasonable  that  the  complainant  be  protected 
during  the  pendency  of  the  suit  in  its  possession  of  the  line  it  has 
actually  constructed.  To  this  extent  an  injunction  will  be  granted  as 
against  the  railway  company. 

The  agreement  between  the  complainant  and  the  predecessor  of  the 
present  railway  company  contains  various  stipulations  for  the  benefit 
of  the  complainant,  which  the  complainant  insis'ts  the  railway  com- 
pany proposes  to  violate,  and  should  be  enjoined  from  violating.  One 
of  these  stipulations  is  that  the  railway  company  shall  furnish  office- 
room,  light,  and  fuel,  free  of  charge,  to  the  complainant  'Whenever  the 
complainant  elects  to  establish  an  office  at  a  station  of  the  railway 
company.  As  to  all  these  stipulations,  it  is  sufficient  to  say  that  the 
complainant  has  an  adequate  remedy  at  law  for  any  breach  that  may 
take  place.  Although  equity  interferes  by  injunction  to  restrain  breach 
of  agreement  when  the  case  is  one  in  which  a  decree  for  a  specific 
performance  might  be  made,  as  also  in  some  cases  to  restrain  the 
breach  of  negative  covenants,  the  ground  of  the  jurisdiction  is  that 
compensation  in  damages  will  not  afford  redress  to  the  complaining 
party.     This  is  not  such  a  case. 


Bbassey  r'.  New  Toke  &  N.  E.  B.  Co.  and  others 

{Cireuit  Court,  D.  Connecticut.    March  7, 1884. 

Corporation — Keceiyehbhtp— When  Proper. 

An  insolvent  railroad  corporation  may,  in  the  discretion  of  the  court,  upon 
•  bill  for  an  injunction  and  a  receiversuip,  be  put  in  the  hands  of  a  receiver 
whenever  the  welfare  of  the  various  interests  clearly  requires  it,  even  thouf;h 
no  default  has  actually  been  made  by  the  corporation  in  its  obligations  to  the 
peiitioner,  but  a  default  is  imminent  and  manifest,  and  the  loiporalion  is  in 
peril  of  a  breaking  up  and  destruction  of  its  business. 
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2.  Same— Collusion,  •when  FnACDniENT. 

The  mere  concurrence  of  the  directors,  in  an  attempt  to  secure  the  appoint- 
ment of  a  receiver,  does  not  amount  to  fraudulent  collusion,  unle^  they  design 
gome  injury  to  the  company  or  its  creditors. 

3.  Finances  of  the  New  York  and  Nkw  Enoland  Railroad. 

The  financial  condition  of  the  Hew  Yorlc  &  New  England  Railroad  Company 
reviewed,  and  hdU  to  warrant  the  appointment  of  a  receiver. 

Motion  of  Jonas  H.  French  and  others  to  dissolve  order  appoint- 
ing receiver,  etc. 

fcsHiPMAN,  J.  The  petitioners  have  put  their  ease  upon  the  ground 
that  neither  the  allegations  of  the  original  bill  nor  the  facts  in  regard 
to  the  New  York  &  New  England  Railroad  Company  existing  at  the 
time  of  the  appointment  of  the  receiver  justified  the  order,  but  that, 
on  the  contrary,  the  institution  of  the  suit  and  the  procurement  of 
the  vote  of  the  directors  at  a  special  meeting  assenting  to  the  pro- 
posed appointment  were  a  plan  on  the  part  of  sundry  directors  and 
the  president  to  injure  the  corporation,  perhaps  for  seliish  purposes. 
On  the  other  hand,  the  corporation  and  the  trustees  of  the  second 
mortgage  have  placed  their  opposition  to  the  revocation  of  the  order 
in  part  upon  the  fact  that  the  present  acknowledged  financial  condi- 
tion of  the  corporation  demands  a  receivership,  and  that  the -taking 
of  the  road  out  of  tl\e  hands  of  a  receiver,  in  view  of  the  pendency  of 
three  petition?  before  three  legislatures  for  additional  legislative  au- 
thority to  raise  money,  (the  petitions  being  based  upon  the  financial 
necessities  of  the  corporation,)  would  put  the  corporation  in  the  midst 
of  perplexities  and  dangers  from  which  it  is  now  relieved,  and  would 
imperil  the  success  of  any  attempt  to  place  the  corporation  in  a  con- 
dition of  solvency. 

It  is  of  course  apparent  that,  fn  their  opposition  to  a  revocation  of 
the  order,  the  trustees  of  the  second-mortgage  bonds  and  the  corpo- 
ration have  a  great  leverage,  from  the  fact  that  the  business  commu- 
nity, the  shippers  of  freight,  and  the  creditors  of  the  corporation  are 
now  perfectly  aware  that  the  company  has  not  been  able  to  pay  its 
debts,  has  lived  by  borrowing  and  by  the  grace  of  a  portion  of  its 
creditors,  and  from  a  natural  fear  of  the  danger  which  might  result 
from  putting  the  corporation- back  into  a -condition  where  it  might 
not  be  able  either  to  serve  the  public  or  to  help  itself.  The  posi- 
tion which  the  commonwealth  of  Massachusetts,  by  virtue  of  its 
ownership  of  about  seventeen  twenty-eighths  of  the  whole  number  of 
outstanding  second-mortgage  bonds,  has  taken  in  regard  to  the  re- 
ceivership, is  also,  in  this  part  of  the  case,  entitled  to  much  respect. 
But  it  is  not  my  purpose  to  dispose  of  this  motion  upon  such  consid- 
erations. The  petitioners  have  given  voice  to  their  suspicions,  not  to 
say  their  accusations,  that  this  receivership  was  the  result  of  a  plan 
to  injure  either  the  corporation  or  the  holders  of  its  securities,  and  , 
that  the  suit  was  collusive  between  the  parties,  in  the  sense  of  a  fraud- 
ulent collusion  to  deceive  the  court,  and  thereby  to  accomplish  selfish 
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and  improper  purposes.  If  this  is  true  ii  is  the  duty  of  the  court 
either  to  set  aside  the  order  or  to  remove  the  receiver. 

I,  therefore,  propose  briefly  to  examine  into  the  facts,  and  see  whether 
there  was  or  was  not  a  necessity,  arising  out  of  the  financial  condition 
and  circumstances  of  the  road,  for  the  appointment  of  a  receiver,  and 
to  look  into  the  validity  of  the  charges  or  suspicions  of  collusive  fraud, 
recognizing  the  fact  that  the  changed  position  and  relations  of  the 
active  petitioners  in  regard  to  the  controlling  management  of  the  cor- 
poration resulting  from  the  election  of  directors  in  the  early  part  of 
December,  might  naturally  engender  suspicions  in  their  minds  either 
of  the  good  faith  or  of  the  propriety  of  the  conduct  of  the  new  board, 
although  those  suspicions  might  not  be  well  founded.  And  I  re-ex- 
amine the  condition  of  things  on  December  31, 1883,  with  reference  to 
a  receivership,  with  the  more  willingness  because  it  has  been  stated 
here  that  it  was  said  in  another  court  that  probably,  if  I  had  known 
all  the  facts,  the  order  would  not  have  been  granted. 

Previous  to  the  annual  election  of  directors  of  the  corporation,  Lee, 
Higginson  &  Co.  gave  public  notice,  by  advertisement,  that  an  attempt 
would  be  made  to  elect  a  new  and  different  board,  intimating  plainly 
a  dissatisfaction  with  the  policy  of  the  existing  management,  and  so- 
licited the  proxies  of  the  stockholders  for  that  purpose.  This  attempt 
was  openly  and  plainly  proclaimed,  and  resulted  in  dropping  from 
the  board  Gen.  Wilson,  the  former  president,  and  Messrs.  Grant  and 
Gannon,  who  apparently  were  efficient  hnancial  frieads  of  the  exist- 
ing management.  Col.  French,  who  was  also  on  friendly  terms  with 
these  gentleman,  was  re-elected,  and  Mr.  Kingsbury,  a  member  of  the 
board  for  many  years,  was  also  re-elected.  Whether  others  of  the 
old  board  were  re-elected  I  do  not  know. 

The  report  of  the  retiring  president  showed  that  from  various 
canses  the  road  had  not,  during  the  year  ending  September  30,  1883, 
earned  its  fixed  charges.  Promptly,  with  the  announcement  of  the 
probable  or  actual  result  of  the  election,  Mr.  Cannon  and  the  firm  of 
which  Mr.  Grant  is  a  member  demanded  and  received  payment  of 
demand  notes  against  the  company  amounting  to  $104,000;  I  do 
not  speak  of  this  action  as  unnatural  or  improper,  but  simply  as  one 
of  the  financial  facts  in  the  case.  The  retiring  directors  probably 
thought  it  not  improper  that  they  should  no  longer  be  obliged  to  ad- 
dress themselves  to  the  work  of  providing  means  to  sustain  the  credit 
and  pay  the  overdue  debts  of  the  company. 

The  new  board,  as  appears  both  from  the  official  record  of  their 
action,  and  as  appeared  more  in  detail  upon  the  original  heanng, 
found  themselves  compelled  to  turn  early  and  prompt  attention  to 
this  subject,  and  found  the  company  in  unexpected  straits  for  money. 
The  pressing  debts  were  apparently  larger  than  they  had  anticipated. 
No  money  was  in  the  treasury  to  meet  the  interest  on  the  first-mort- 
gage bonds,  maturing  on  January  Ist.  There  was  no  money  to  pay 
the  old  debts  due  to  connecting  roads.    Money  could  not  be  spared 
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to  pay  mataring  notes,  except  under  supposed  compulsion.  The 
directors  set  themselves  to  the  task  of  borrowing  money  to  meet 
pressing  obligations.  It  was  estimated  that  some  S800,000  were 
needed,  and  but  about  $300,000  could  be  promised.  At  this  point, 
in  reply  to  a  letter  from  Mr.  Clark,  was  received  a  letter  from  the 
president  of  the  Erie  Railroad  Company,  in  which  Mr.  Jewett  stated 
that  he  desired  payment  of  $90,000  of  the  debt  of  $190,000  due  that 
company,  and  that  $100,000  might  remain  for  a  time.  Payment  of 
the  January  interest  could  neither  be  made  from  the  receipts  of  the 
New  York  &  New  England  road,  nor  could  the  money  be  borrowed. 
A  plan  was  projected  and  finally  carried  into  effect  that  the  January 
coupons  should  be  cashed  or  bought  by  money  furnished  by  the  per- 
sons interested  in  the  road,  and  held  until  the  succeeding  July,  and 
that  $10,000  should  be  famished  by  the  company  in  consideration  of 
this  forbearance  and  as  commission  for  the  services  of  the  bank, 
which  was  to  receive  and  disburse  the  money.  Notice  to  all  creditors 
and  the  public  was  thus  given  of  the  company's  inability  either  to 
j)ay  their  interest  or  to  borrow  the  money  with  which  to  pay  it,  and 
that  the  company  was  without  either  money  or  adequate  credit.  For 
purposes  of  the  present  inquiry,  an  examination  of  the  causes  which 
had  brought  about  this  result  would  neither  be  gracious  nor  useful, 
neither  have  I  sufficient  data  to  state  them  with  accuracy. 

The  fact  that  the  corporation  was  at  a  standstill,  so  far  as  the  pay- 
ment of  its  debts  and  obligations  was  concerned,  existed.  The  fact 
that  no  duty  rested  upon  the  directors  or  upon  the  stockholders  to 
lend  money  upon  unsecured  notes  and  thus  to  meet  these  obligations 
"  seems  to  me  to  be  plain.  The  directors  owed  two  duties — one  to  the 
public,  that  this  road  should  be  kept  in  running  condition  so  that  it 
could  serve  the  public ;  the  other  to  the  stockholders  and  to  the  bond- 
holders, that  if  possible  the  property  might  be  kept  intact  and  pre- 
served, so  that  finally  unsecured  and  secured  creditors  might  be  paid 
and  the  stock  might  be  saved,  and  they  were  called  upon  to  take  all 
proper  measures  to  discharge  these  two  duties.  At  this  time,  from 
the  twenty-seventh  to  the  thirty -first  of  December,  the  question  of 
temporary  relief  by  a  receivership  from  the  peril  in  which  they  found 
the  corporation  undoubtedly  presented  itself  to  the  minds  of  the  di- 
rectors. It  would  be  natural  that  the  idea  of  protection  to  the  prop- 
erty and  benefit  to  the  public  through  such  an  instrumentality  should 
have  suggested  itself.  On  the  thirty-first  of  December  the  agent  of 
the  syndicate  which  had  agreed  to  take  second-mortgage  bonds  and 
thus  provide  the  means  for  the  payment  of  the  expenses  of  double- 
tracking  the  road,  the  proceeds  of  the  bonds  to  be  used  only  for  work 
already  done,  refused  to  answer  the  call  which  was  made  upon  him 
to  take  and  pay  for  170  bonds.  I  do  not  propose  to  consider  the 
propriety  or  impropriety  of  the  refusal,  but,  on  the  contrary,  to  as- 
sume that  the  agent  took  the  proper  course.  It  is  a  fact  in  the  case, 
and  a  fact  which,  taken  with  the  occurrences  of  that  day,  led  the 
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pTeeident  to  believe  that  not  only  no  more  bonds  would  be  taken,  and 
therefore  that  the  doable-tracking  of  the  road  must  be  stopped,  but 
also  that  Messrs.  Cannon,  Grant,  and  French  were  planning  them- 
selves  to  procure  the  appointment  of  a  receiver  who  would  act  in 
harmony  with  them  and  in  hostility  to  the  new  policy  -of  the  new 
board,  if  that  policy  should  prove  to  be  a  radical  departure  from  the 
system  of  the  old  board. 

In  pursuance  of  authority  which  had  been  previously  given  by  the 
board  to  call  special  meetings,  the  president  called  a  meeting  of  his 
board  at  Hartford  on  the  evening  of  December  Slst,  to  act  upon  the 
question  of  agreeing  or  consenting  to  the  appointment  of  a  receiver. 
Messrs.  Clark,  Niokerson,  Higginson,  and  French  left  Boston  on  the 
same  train,  and  the  silence  of  the  three  first-named  gentlemen  in  re- 
ply to  Col.  French's, questions  in  regard  to  the  proposed  meeting  is 
serioQsly  criticised.  The  answer  to  these  criticisims  is  that  they  hon- 
estly believed  that  if  he  was  informed  of  the  object  before  the  hour 
of  meeting  he  would  take  prompt  and  effectual  measures  to  communi- 
cate with  his  friends  and  obtain  a  hostile  receivership  in  the  courts 
of  New  York.  Their  silence  and  expedition  led  him  to  distrust  their 
good  faith.  This  mutual  distrust  was  the  cause  of  the  subsequent 
excitement  which  attended  the  issuing  of  the  order.  Messrs.  French, 
Cannon,  and  Grant  all  deny  under  oath  that  the  suspicions  were  well 
founded  or  that  they  had  any  knowledge  of  or  privity  in  such  a  de- 
sign, and  there  is  no  evidence  before  me  which  casts  doubt  upon  the 
troth  of  the  denial.  Neither  is  there  any  more  room  for  doubt  that 
the  other  directors  really  believed  that  they  were  only  endeavoring 
to  foreetall  similar  action  on  the  part  of  the  gentlemen  whom  I  haye 
named.  When  the  meeting  was  held  a  quorum  of  seven  was  pres- 
ent and  a  vote  approving  of  a  receivership  was  carried  by  a  vote  of 
five  to  two.  This  action  was  at  a  meeting  held  on  January  7tb,  de- 
liberately approved  by  a  large  majority  of  all  the  directors.  At 
the  hearing  on  the  evening  of  the  first  meeting  Col.  French  urgently 
opposed  the  granting  of  the  order.  The  case  resolved  itself  into  this: 
The  inability  of  the  corporation  to  pay  its  coupons  and  its  other  debts 
was  admitted.  The  expedient  which  had  been  adopted  for  the  pay- 
ment of  the  coupons  was  explained.  The  plan  which  all  parties  then 
agreed  was  the  only  feasible  plan  by  which  to  raise  money,  was  to 
obtain  the  requisite  permission  from  the  legislatures  of  Massachu- 
setts, Connecticut,  and  Rhode  Island,  and  also  from  the  requisite 
number  of  the  existing  second-mortgage  bondholders,  to  issue  second- 
mortgage  bonds  in  payment  of  the  floating  debt — a  proceeding  which 
would  evidently  require  time  and  care.  Col.  French  was  of  the  opin- 
ion that  no  danger  would  arise  from  attachments,  or  cessation  of  busi- 
ness, from  connecting  roads,  or  from  any  other  adverse  causes,  while 
the  applications  were  pending.  The  other  gentlemen  thought  that 
the  corporation  would  be  put  into  great  hazard  as  soon  as  the  knowl- 
edge of  their  actual  inability  to  pay  their  January  interest  was  known. 
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and  that  the  announcement  of  this  fact  -would  be  a  signal  for  the 
commencement  of  hostilities.  Mr.  Kingsbury,  the  trustee  of  the  sec- 
ond mortgage,  who  resided  in  Connecticut,  and  who  had  long  been  a 
director  of  the  road,  and  had  giren  much  time  and  thought  to  the  af- 
fairs of  the  company,  reluctantly  assented  to  the  necessity  of  a  re- 
ceivership. I  believed  then,  and  I  still  think,  that  the  condition  of  the 
corporation  was  such  that  there  was  not  only  no  safety,  but  that  there 
was  absolute  and  imminent  peril  to  all  the  interests  of  stockholders, 
bondholders,  and  creditors  if  a  receivership  should  be  refused,  and 
that  the  welfare  of  all  the  various  interests  required  that  the  corpora- 
tion should  temporarily  be  placed  in  a  position  where  hostile  arms 
could  not  attack  it.  The  corporation  is  now  enabled  actively  and 
efficiently  to  discharge  its  obligations  to  the  public  from  the  fact  that 
it  is  under  protection.  Subsequent  events  simply  confirm'tbe  con- 
clusion to  which  I  then  came.  It  could  not  even  now  do  basiness, 
unlt^ss  it  had  been  permitted  to  use  some  of  its  receipts  to  pay  a  part 
of  the  outstanding  debts  due  to  connecting  roads.  The  receiver  has 
been  seeking  from  the  Connecticut  legislature  the  remission  of  taxes 
which  are  a  hrst.lien  upon  the  Connecticut  real  estate  of  the  com- 
pany.    A  receivership  by  some  court  was  inevitable. 

The  question  still  remains  to  be  considered,  was  the  institution 
of  this  suit,  and  the  efforts  on  the  part  of  the  directors  to  promote  it, 
an  attempted  fraud  upon  any  one  ?  I  have  carefully  listened  to  the 
facts  and  suggestions  and  inferences  which  have  been  stated  by  the 
counsel  for  the  petitioners,  and  I  can  discover  no  actual  trace  of  a 
desire  to  injure  the  property  or-  securities,  or  the  honest  and  true 
character  of  the  company.  I  see  circumstances  which  a  mind  pre- 
disposed to  suspicion  can  easily  fasten  upon  as  indicative  of  a  sinis- 
ter and  indirect  motive.  The  petitioners  were  carrying  a  large 
amount  of  the  second-mortgage  bonds,  and  would  naturally  distrust 
action  which  would  depreciate  the  market  value  of  these  securities; 
but  when  the  circumstances  are  looked  at  in  the  light  of  other  exist- 
ing facts,  the  idea  of  attempted  fraud  disappears.  I  am  at  a  loss  to 
find  where  the  fraud  exists  when  the  pecuniary  condition  of  the  com- 
pany is  really  understood.  If  the  directors  had  in  mind  the  wrecking 
of  the  road,  they  could  have  done  it  easily  by  not  favoring  a  receiver- 
ship. At  the  time  when  the  original  order  was  granted,  the  substan- 
tial facts,  which  have  been  stated,  were  apparent,  except  that  I  do  not 
now  recollect  that  the  refusal  of  the  syndicate  to  take  the  bonds,  or 
the  payment  of  the  notes  to  Cannon  and  Grant  &  Co.,  were  adverted 
to,  and  except  that  the  relations  between  some  of  the  directors  also 
favored  a  receivership,  and  some  of  the  members  of  the  old  board 
were  not  clearly  understood  by  me.  The  facts  in  regard  to  the  pecu- 
niary condition  of  the  company,  and  the  impossibility  of  any  imme- 
diate ability  to  obtain  more  money,  and  thereby  gain  relief,  were 
clearly  perceived.  Upon  this  hearing  the  conduct  of  the  receiver, 
since  his  appointment,  in  closing  bis  fast  through  freight  contract 
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with  the  New  York,  Lake  Erie  &  Western  Railroad  Company,  and  his 
printed  statements  or  reports  in  regard  to  the  financial  condition  of 
the  company,  have  been  criticised.  If  the  traffic  arrangement  re- 
sulted, through  too  low  rates  to  the  New  York  &  New  England  road,  in 
constant  pecuniary  loss  to  the  company,  I  can  see  no  propriety  in 
continuing  the  contract,  and  in  continued  pecuniary  losses.  In  re- 
gard to 'his  financial  exhibit,  I  have  heard  no  adequate  reason  to 
doubt  its  truth,  and  it  was  certainly  his  duty  to  inform  the  stock> 
holders  and  the  bondholders  of  the  exact  condition  of  the  company. 
Were  the  allegations  of  -the  bill  sufficient  to  justify  the  appoint- 
ment of  a  receiver?  The  petitioner's  position  is  that,  ordinarily,  to 
justify  such  an  appointment,  a  case  must  be  pending  in  which  other 
and  principal  relief  is  sought — as  to  foreclose  a  mortgage.  It  is  true 
that  in  general  a  receivership  is  ancillary  or  incidental  to  the  main 
purpose  of  the  bill,  but  it  does  not  follow  that  where  a  case  is  pre- 
sented which  demands  the  relief  which  can  be  best  given  by  a  re- 
ceivership, such  relief  must  be  refused,  because  the  time  has  not 
arrived  when  other  substantial  relief  can  be  asked.  For  example,  al- 
though as  a  rule,  a  mortgagee  cannot  ask  for  relief  until  his  mort- . 
gage  debt  Jias  become  due,  he  can  go  into  a  court  of  equity  before 
that  time  has  arrived  and  ask  for  an  injunction  and  a  receiver  to 
prevent  the  subject-matter  of  his  mortgage  from  being  impaired  and 
wasted.     As  was  said  in  Long  Dock  Co.  v.  MuUery,  12  N.  J.  Eq,,  431 : 

"The  power  of  the  court  to  preserve  the  plwlge  from  destruction,  and  to 
answer  to  the  exigency  of  the  mortgage,  is  undoubted.  *  *  *  If  the  bill 
shows  a  case  for  an  injunction  and  a  receiver,  the  exercise  of  the  power  is 
called  for,  although  the  time  of  payment,  set  in  the  mortgage,  has  nut  come 
unless  the  equity  of  the  bill  is  met  by  the  answer. " 

.This  bill  alleged  the  existence  of  the  corporation  and  the  first  and 
second  mortgage  bonds,  and  of  the  actual  inability  of  the  road  to  pay 
its  interest,  to  become  due  on  January  1st;  the  existence  of  the  float-  - 
ing  debt,  and  its  inability  to  pay  that;  the  intention  of  some  of  the 
creditors  to  attach  the  mortgaged  property;  the  peril  to  the  road 
arising  from  anticipated  attachments  of  the  property  covered  by 
the  second  mortgage ;  and  the  loss  of  and  breaking  up  of  the  busi- 
ness of  the  road  from  its  inability  to  pay  connecting  lines ;  and  its 
consequent  inability  to  pay  the  interest  due  on  February  Ist.  In  brief, 
it  alleged  the  insolvency  of  the  road,  though  not  in  terms,  and  the 
danger  and  hazard  of  serious  injury  to  the  revenues  of  the  com- 
pany, unless  suits  were  prohibited,  and  those  who  did  business  with 
it  were  assured  that  its  current  expenses  were  to  be  paid.  Those  al- 
legations were  admitted  both  by  the  corporation  and  by  the  trustees 
of  the  second  mortgage.  I  am  of  the  opinion  that  when  a  railroad 
corporation,  with  its  well-known  obligations  to  the  public,  has  become 
entirely  insolvent,  and  unable  to  pay  its  secured  debts,  unable  to  pay 
its  floating  debt,  and  unable  to  pay  the  sums  due  its  connecting  lines, 
unable  to  borrow  money,  and  in  peril  of  the  breaking  up  and  destruc- 
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tion  of  its  basiness,  and  confesses  this  inability,  although  no  default 
has  as  vet  taken  place  upon  the  securities  owned  by  the  orator,  but  a 
default  is  imminent  and  manifest,  a  case  has  arisen  where,  upon  a 
bill  for  an  injunction  against  attacks  upon  the  mortgaged  property, 
and  a  receivership  to  protect  the  property  of  the  corporation  against 
peril,  a  temporary  receiver  may  properly  and  wisely  be  appointed. 

It  is  next  said  that  this  was  a  case  of  collusion  between  the  orator 
and  the  railroad  corporation.  There  is  no  claim  that  there  was  any 
collusion  on  the  part  of  the  second-mortgage  trustees.  If  by  collusion 
it  is  meant  that  the  preparation  for  and  institution  of  the  suit  were 
known  and  desired  by  the  directors,  or  some  of  them,  in  the  belief 
that  the  granting  of  the  prayer  of  the  bill  would  be  prudent  and  wise, 
then  there  was  collusion.  If  by  collusion  it  is  meant  that  the  institu- 
tion of  the  suit,  or  its  management,  was  marked  by  fraudulent  design 
or  purpose,  then  there  was  not  collusion.  The  complainant  was  the 
actual  owner  of  five  mortgage  bonds.  They  were  not  placed  in  his 
hands,  and  were  not  transferred  to  him  fictitiously,  and  were  not 
bought  by  him  for  the  purpose  of  this  suit.  The  firm  of  .Lee,  Higgin- 
son  &  Go.  had  the  authority  to  bring  suit  in  his  name,  or  their  action 
has  been  ratified  and  approved.  The  railroad  company  consented, 
prior  to  coming  into  court,  to  the  appointment,  as  is  frequently  and 
properly  the  course  in  cases  of  this  kind.  No  one  attacks  the  fidelity 
of  the  second-mortgage  trustees,  and  they  also  assented. 

In  regard  to  the  prayer  of  the  petition  for  the  removal  of  the  re- 
ceiver, no  adequate  reason  has,  in  my  opinion,  been  given  for  such  a 
course.  The  affidavits  of  the  second-mortgage  trustees  contain  a 
sufficient  reason  why  such  a  prayer  should  be  denied. 

In  regard  to  the  prayer  of  the  petition  for  the  appointment  of  a  co- 
receiver,  I  see  no  reason  for  antagonistic  receivers;  and  a  receiver 
who  should  be  in  accord  with  Mr.  Clark  would  not,  probably,  be  satis- 
factory to  the  petitioners. 

The  prayer  of  the  petition  is  denied. 


Bpine  r.  Fbancib  and  others ' 
Williams  v.  Same.' 

{Oiraiit  Court,  B.  D.  Louitiana.    February  20, 1884. 

Injuhctioit. 

A  bill  for  an  injunction  to  prevent  interference  by  criminal  procedure  will 
lie  when  the  parties  sought  to  be  enjoined  have,  as  plaintiff!),  submitted  them- 
selves to  the  court  by  a  bill  in  equity  as  to  the  matter  or  right  ailected  by  or 
involved  in  the  criminal  procedure. 

t  Reported  by  Jo«eph  P.  Hornor,  Eaq ,  of  the  New  Ortoaat  bar. 
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In  Equity.     On  demurrer. 

A.  Q.  Brice,  Joseph  P.  Homor,  and  F.  W,  Baker,  for  complainant. 

James  R.  Becktvith,  for  defendants. 

BiLLiNos,  J.  These  are  bills  of  complaint,  which  are,  in  their  gen- 
eral scope,  bills  for  an  injunction  to  prevent  interference  by  criminal 
procedure.  The  extent  to  which  such  a  bill  will  lie  is  well  defined. 
It  is  when  the  parties  sought  to  be  enjoined  have,  as  plaintiffs,  sub- 
mitted themselves  to  the  court  by  a  bill  in  equity  as  to  the  matter  or 
right  affected  by  or  involved  in  the  criminal  procedure.  In  such  case 
the  court  will  by  a  decree,  affecting  the  parties  so  situated,  personally, 
enjoin.  Atty,  Oen.  v.  Cleaver,  18  Ves.  220,  211,  note  a;  Story,  Eq. 
Jur.  §  893;  Jeremy,  Eq.  Jur.  808,  309;  and  3  Daniell,  Ch.  Pr.  (Per- 
kin's  Ed.  1865,)  p.  1721.  These  cases  have  been  considered  upon 
the  ground  that  the  parties  defendant  in  these  bills  are  in  this 
category.  As  to  such  parties  the  bills  would  be  good,  but  as  to  no 
others.  The  bills  do  not  show  this.  The  demurrers  must  therefore 
be  sustained,  with  leave  to  amend  the  bills,  so  as  to  set  forth  in  a  dis- 
tinct form  which  of  the  parties  sought  to  be  enjoined  have  as  plain- 
tiffs in  civil  causes  submitted  the  matter  or  right  involved  in  or 
affected  by  the  criminal  procedure  to  this  court. 

Fardbe,  J.,  concurs. 


Union  Mut.  Life  Ins.  Co.  v.  Stevens  and  others. 
[Dittriet  Court,  N.  D.  lUinois.    December  17, 1883.) 

1.  liIFE  InSUBANOB — LiAPSB  OV  POLtCV  BY   COLLUSION  TO  DEFEAT    InTEBESTS  OP 

Besekiciabt. 

If  the  insured,  even  by  collusion  wiih  tlio  company,  suffers  his  policy  to  lapse, 
with  the  intention  of  securing  another  policy  containing  the  name  of  a  new 
person  as  buueticiary,  the  courts  will  not  regard  the  second  policy  as  a  mere 
continuation  of  the  tirdt. 

2.  Same — Kights  of  the  Absttbed  as  to  the  Recipient  of  Benefits  op  Policy. 

A  policy  of  insarance  may  be  considered  as  an  inchoate  or  uncompleteil  gift 
from  the  assuix-d  to  the  beneficiary.  The  fonner  ought  to  be  able  to  make  it 
at  will,  or  to  change  the  direction  of  its  bcncilts. 

3.  Same — Policy  in  Favok  of  Assured  Himself— Amoijnt  Becomes  Assets. 

If  the  assured  himself  appears  by  name  in  the  policy  as  the  beneficiary,  the 
money  accruing  on  the  policy  at  his  death  becomes  assets  in  the  hands  of  the 
administrator. 

In  Equity. 

Swett,  Haskell  &  Bates,  for  complainant. 
H.  F.  Vallette  and  Pliny  B.  Smith,  for  Mrs.  Taylor. 
Gary,  Cody  A  Gary,  for  Mrs.  Stevens. 

Blodoett,  J.     This  is  a  bill  of  interpleader  filed  by  the  complain- 
ant, the  Union  Mutual  Life  Insurance  Company  of  Maine,  charging, 
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in  substance,  that  on  the  seventeenth  of  June,  1853,  it  issued  to  Sam- 
uel P.  Stevens  a  life  insurance-  policy  for  the  sole  Use  of  his  wife, 
Mary  F. "Stevens  and  heirs,  for  the  sum  of  $1,200,  which  policy  was 
payable  on  the  death  of  the  said  Samuel  P.  Stevens,  and  npon  which 
an  annual  premium  of  $42.24  was  to  be  paid  on  or  before  the  sev- 
enth day  of  June  in  every  year  during  the  continuance  of  said  policy. 
It  is  further  charged  that  on  the  fifteenth  of  June,  1870«  the  said 
Samuel  P.  Stevens,  by  an  agreement  with  the  complainant,  surren- 
dered the  aforesaid  policy  to  complainant  and  took  out  a  new  policy, 
bearing  the  same  number,  for  the  same  amount,  and  for  the  payment 
of  the  same  premium,  and  the  agreement  was  that  this  new  policy 
should,  in  all  respects,  stand  in  lieu  of  the  first  policy,  except  as  to 
the  party  to  be  benefited  thereby,  and  that  the  new  policy  insured 
the  life  of  the  said  Samuel  P.  Stevens  for  the  sole  and  separate  use 
and  benefit  of  himself.    It  is  also  charged  that  the  said  Samael  P. 
Stevens  has  since  died  testate,  and  that  Eliza  M.  Stevens,  executrix 
of  his  last  will  and  testament,  has  brought  suit  at  law  in  the  circuit 
court  of  the  county  of  Du  Page,  in  the  state  of  Illinois,  upon  the  last- 
described  policy,  declaring  upon  the  promises,  undertakings,  and  con- 
ditions of  said  policy,  and  claiming  judgment  as  such  executrix, 
against  complainant,  for  the  sum  of  $1,200  named  therein,  and  that 
said  suit  is  now  pending  in  the  circuit  court  of  Du  Page  county.    The 
complainant  further  charges  that  one  Mary  Taylor  has  brought  suit 
at  law  in  the  circuit  court  of  Cook  county,  in  this  state,  claiming  that 
the  money  due  under  the  last-mentioned  policy  should  be  paid  to  her 
as  sole  heir  at  law  of  said  Mary  F.  Stevens.     The  bill  then  prays 
that  the  defendant  Eliza  M.  Stevens,  as  executrix  of  said  Samuel  P. 
Stevens,  and  the  said  Mary  Taylor,  may  interplead  in  this  cause,  and 
that  the  court  shall  determine  which  of  said  parties  is  entitled  to  the 
proceeds  of  the  said  policy,  and  the  money  admitted  to  be  due  from 
complainant  upon  the  last-issued  policy  has  been  paid  into  court  for 
the  benefit  of  whoever  the  court  shall  determine  is  entitled  thereto. 
Eliza  M.  Stevens,  as  executrix,  and  Mary  Taylor  have  answered  the 
bill,  and  each  claims  the  benefit  of  the  mon^y  in  question.     The  de- 
fendant Mary  Taylor  contends  that  the  second  policy  was  issued  by 
fraudulent  collusion  between  said  Samuel  P.  Stevens  and  the  com- 
plainant, and  is  but  a  continuation  of  the  original  policy,  which  was 
payable  to  Mary  F.  Stevens  and  heirs,  and  that  she,  the  said  Marf 
Taylor,  is  the  sole  child  and  heir  at  law  of  the  said  Mary  F.  Stevens. 
The  case  is  submitted  to  the  court  upon  the  bill  and  answers,  and 
certain  stipulated  proof,  including  the  original  policy,  the  new  policy, 
and  the  correspondence  between  Samuel  P.  Stevens  and  the  oflScers  of 
the  complainant  at  about  the  time  the  second  policy  was  issued.     The 
material  facts,  as  they  appear  from  the  pleadings  and  the  proofs  sub- 
mitted, are,  briefly,  these :    Samuel  P.  Stevens  took  out  the  first  pol- 
icy in  question,  and  paid  the  premiums  regularly  thereon  until  and 
including  the  premium  which  matured  in  June,  180!).     In  June,  1856, 
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Mary  F.  Stevens,  the  wife  of  Samael  P.  Stevens,  mentioned  in  said 
policy,  died,  and  at  some  subsequent  date  between  the  death  of  the 
wife  and  October,  1869,  Samuel  P.  Stevens  married  Eliza  M.  Stevens, 
now  the  executrix  of  his  will.  In  October,  1869,  Samuel  P.  Stevens 
requested  that  the  life  insurance  company  would  change  the  terms  of 
the  policy  so  that  the  amount  of  insurance  thereby  on  his  life  should 
be  made  payable  to  himself,  and  giving  as  his  reasons  that  the  cir- 
cumstances of  his  family  had  materially  changed,  and  others  were  de- 
pendent upon  him  who,  in  justice,  should  receive  a  proportion  of  the 
policy  whenever  it  became  available.  The  insurance  company,  in 
substance,  replied  that  they  could  not  consent  to  any  change  of  the 
beneficiary  in  the  policy,  hut  suggested  that  the  change  desired  might 
be  brought  about  by  Stevens  forfeiting  the  policy  by  non-payment  of 
the  premium,  and  then  making  an  application  for  the  issue  of  a  new 
policy;  and  in  pursuance  of  this  suggestion  Stevens  did  not  pay  the 
premium  which  fell  due  June  7,  1870,  and  the  policy  was  declared 
forfeited.  Ho  then  applied  for  the  issue  of  another  policy  for  the 
same  amount  and  on  the  same  premium  as  the  first,  and  in  pursuance 
of  that  application  the  second  policy,  mentioned  in  the  bill,  waa  is- 
sued, insuring  the  life  of  said  Samuel  E.  Stevens  for  the  sum  of 
$1,200,  for  the  sole  and  separate  use  and  benefit  of  himself,  on  the 
payment  of  the  same  annual  premium  provided  for  in  the  first  policy, 
during  the  continuance  of  his  life. 

It  further  appears  in  the  case  that  Samuel  P.  Stevens  had  one 
child  bom  to  him  by  his  first  wife,  Mary  F.  Stevens,  who  is  the  Mary 
Taylor  made  a  defendant  in  this  case,  and  that  said  Mary  Taylor  is, 
so  far  as  this  case  discloses,  the  sole  heir  at  law  of  the  said  Mary  F. 
Stevens.  It  also  appears  that  the  said  Mary  F.  Steveus  was  killed 
in  1856,  in  a  railroad  accident  in  the  state  of  New  York,  and  that 
Samuel  P.  Stevens,  her  husband,  received  from  the  railroad  company 
the  sum  of  $2,000  in  settlement  of  the  claim  against  the  company  for 
having  caused  her  death,  which  claim  he  collected  as  the  representa- 
tive and  guardian  of  bis  daughter,  the  said  Mary  Taylor,  as  heir  of 
her  mother,  Mary  F.  Stevens,  but  has  never  paid  the  same  to  her. 
It  further  appears  that  said  Samuel  P.  Stevens,  by  his  will,  which 
has  been  duly  probated  in  Du  Page  county,  in  this  state,  provides 
"that  the  sum  of  $2,000,  received  by  him  from  the  New  York  Central 
Bailroad  on  account  of  the  death  of  his  former  wife  and  the  mother 
of  his  daughter  Mary,  should  be  paid  to  his  said  daughter  Mary  as 
soon  after  his  decease,  and  from  his  estate,  as  conveniently  may  be, 
and  made  the  said  legacy  a  charge  and  lien  upon  all  his  estate,  real 
and  personal,  including  any  money  that  may  be  due  "on  any  life  in- 
surance policy,  or  any  other  property  or  money." 

The  first  question  made  in  the  case  is,  is  this  a  proper  case  for  a 

bill  of  interpleader?     Does  the  case  show  such  a  state  of  facts  as 

"places  the  complainant  in  the  position  of  an  innocent  stakeholder 

who  has  no  interest  as  to  which  of  the  contending  parties  shall  re- 
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ceive  the  sum  of  money  in  question  ?  It  is  contended  on  the  part  of 
the  defendant  Eliza  M.  Stevens  that  if  the  complainant  is  in  danger 
of  having  two  judgments  against  it  for  the  same  contract,  it  is  in 
consequence  of  its  own  imprudent  acts  and  mistakes,  and  that  a 
proper  case  for  appeal  to  a  court  of  equity  by  bill  of  interpleader  is 
not  shown.  It  seems  to  me,  however,  from  a  consideration,  not  only 
of  the  facts  in  the  case,  but  the  allegations  in  the  answers  of  both 
defendants,  that  the  only  question  is,  to  whom  does  the  money  due 
upon  the  last  policy  belong?  Which  of  these  defendants  is  entitled 
to  it?  As  it  is  clear  from  the  proof  that  the  insurance  company 
never  intended  to  make  but  one  contract,  as  far  as  the  company  and 
Stevens  could  do,  the  purpose  was  to  let  the  first  policy  lapse  and 
issue  the  second  policy  in  place  of  the  first.  The  defendant  Mary 
Taylor  insists  that  the  second  or  new  policy  is  but  a  continuation  of 
the  old  policy;  that  the  mere  change  of  form  as  to  the  beneficiary 
does  not  and  cannot  defeat  her  rights  as  the  heir  of  her  mother, 
Mary  P.  Stevens,  to  receive  the  money  due  on  the  latter  policy;  and 
it  seems  quite  clear  to  me  that  if  Mrs.  Taylor  is  to  recover  anything 
in  this  suit,  it  must  be  by  reason  of  the  correctness  of  the  assump> 
tion,  that,  so  far  as  she  is  concerned,  the  new  policy  is  but  a  substitu- 
tion  for  the  old,  and  she  is  still  the  beneficiary  under  it.  In  other 
words,  that  the  contract  of  June  17,  1853,  is  as  to  her  the  only  con- 
tract in  force,  and  if  she  recovers  at  all,  it  must  be  because  she  is  still 
entitled  to  the  benefit  of  the  old  policy.  The  whole  question,  it  seems 
to  me,  depends  upon  whether  Samuel  P.  Stevens  had  the  right  to 
make  the  change  in  the  beneficiary  of  this  policy.  There  is  no  doubt 
that  there  is  a  conflict  of  authority  as  to  the  power  of  a  person,  sit- 
uated as  Samuel  F.  Stevens  was,  to  change  the  direction  of  the 
money  to  accrue  in  this  insurance  on  his  life  so  as  to  divert  it  from 
the  person  named  as  beneficiary  in  the  original  policy.  The  most 
notable  cases,  and  probably  the  ones  most  directly  in  point,  and  which 
have  been  most  generally  followed  are  the  cases  of  Pilcher  v.  N.  Y.  L 
Ins.  Co.  33  La.  Ann.  332,  and  Riclixr  v.  Charter  0.  L.  Ins.  Co.  27 
Minn.  195,  S,  C.  6  N.  W.  Hep.  771,  where  it  is  held  that  there  is  a 
vested  right  in  the  beneficiaries  in  a  policy  of  life  insurance  which  ren- 
ders the  policy  irrevocable  as  to  them.  The  contrary  rule  has  been 
held  in  Wisconsin,  Missouri,  and  Illinois.  Clark  v.  Durand,  12  Wis. 
248;  Kerman  v.  Howard,  23  Wis.  108;  Foster  v.  Gile,  50  Wis.  602; 
S.  C.  7  N.  W.  Kep.  565;  Charter  0.  L.  Ins.  Co.  v.  Brant,  47  Mo. 
419;  Baker  v.  Young,  Id.  453;  Gambs  v.  Cov.  M.  L.  Ins.  Co.  50  Mo. 
44;  Swift  V.  R.  P.,  etc.,  Ass'n,  96  111.  309.  Where  a  question  has 
nevej;  been  decided  by  the  supreme  court  of  the  United  States,  and  as 
fo  which  the  state  authorities  are  conflicting,  this  court  is  at  liberty 
to  follow  such  authority  as  is  deemed  most  consonant  with  what 
seems  to  be  just  and  equitable.  I  do  not  intend  to  decide  that  in  all 
cases  where  a  life  insurance  policy  has  been  taken  out,  payable  to  a 
certain  person  as  the  beneficiary,  it  is  in  the  power  of  the  person 
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whose  life  is  so  insured,  by  a  subsequent  agreement  with  the  insur- 
ance company,  to  change  the  beneficiary,  because  it  is  obvious  that 
each  case  of  that  character  must  depend  almost  wholly  upon  its  own 
peculiar  facts,  and  an  examination  of  the  apparently  conflicting  cases 
upon  the  points  raised  in  this  case  satisfies  me  that  the  apparent 
conflict  grows  more  out  of  the  variant  facts,  acted  upon  by  the  courts 
in  the  different  oases,  than  from  any  essential  difference  in  principle. 
In  this  case,  it  can  hardly  be  contended  that,  after  the  death  of 
Mary  F.  Stevens,  her  daughter,  Mary,  had  any  vested  right  in  the  pro- 
ceeds of  the  then  existing  policy,  payable  to  her  mother  and  heirs. 
It  is  even  doubtful  whether  the  true  construction  of  the  language  of 
that  policy,  describing  the  beneficiary,  does  not  mean  that  the  money 
should  be  payable  to  the  wife,  Mary  F.  Stevens,  and  the  heirs  of  Sam- 
uel P.  Stevens;  that  is,  whether  the  words  "his  wife  ,Mary  F.  Stevens, 
and  heirs"  do  not  really  mean  his  wife,  Mary  F.  Stevens,  and  his 
heirs;  thereby  making  the  children  by  the  second  wife,  or  the  heirs 
at  law  of  Samuel  P.  Stevens,  if  he  has  any  other  than  his  daughter, 
by  his  first  wife,  equal  participants  in  the  proceeds  of  this  policy. 
But,  be  that  as  it  may,  the  facts  in  this  case  show  that  Samuel  P. 
Stevens  retained  possession  of  this  policy,  and  that  he,  and  he  alone, 
always  paid  the  premium;  that  in  June,  1870,  he  failed  to  pay  the 
premium  on  the  original  policy,  and  that  by  its  own  terms  it  lapsed 
and  became  void  by  such  non-payment ;  and  that .  he  subsequently 
applied  for  and  obtained  this  second  policy.  Now,  it  is  very  clear 
that  no  one  could  compel  him  to  continue  to  pay  the  premiums  on 
this  original  policy.  He  had  a  right  to  suspend  paying  the  premiums 
at  any  moment,  and  the  policy  would  at  once  lapse  by  reason  of 
sndh  failure.  He  was  under  no  obligation  to  his  daughter,  now  Mrs. 
Taylor,  to  continue  to  pay  these  premiums  for  her  benefit.  As  he 
says  in  his  letter,  addressed  to  the  officers  of  this  insurance  company, 
the  circumstances  of  his  family  had  so  far  changed  that  he  did  not 
consider  it  right  to  continue  paying  these  premiums  for  the  sole  ben- 
efit of  his  daughter.  It  seems  to  me,  therefore,  that  he  had  the  right 
to  make  the  arrangement  with  the  insurance  company,  and  it  may 
be  assumed,  for  the  purposes  of  this  case,  that  he  did  arrange  before 
hand  with  the  insurance  company  to  allow  the  policy  to  lapse,  with 
the  understanding  that  he  was  to  have  a  new  policy  issued  to  him, 
payable  to  himself,  for  the  express  purpose  and  no  other  purpose  than 
to  change  the  beneficiary.  If  Mrs.  Taylor  could  not  compel  her  father 
to  continue  paying  those  premiums  for  the  purpose  of  keeping  the 
policy  alive  for  her  sole  benefit,  it  seems  to  me  very  clear  that  he 
was  under  no  legal  obligations  to  her  to  do  so.  In  other  words,  it 
strikes  me  very  forcibly  that  this  policy,  at  the  time  the  change  wafe 
made,  was,  at  most,  an  inchoate  or  uncompleted  gift  from  Samuel  P. 
Stevens  to  his  vfife  and  heirs.  He  bad  the  right  to  change  his  mind. 
He  was  in  a  position  where  he  could  revoke  that  gift,  and  direct  that 
the  money  secured  by  this  policy  should  go  elsewhere.     I  can  see  no 
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reason  why  he  was  not  as  much  at  liberty  to  change  the  direction  of 
the  money  which  would  accrue  at  his  death  upon  this  policy,  as  be 
was  to  change  his  will  in  reference  to  the  disposition  of  any  of  his 
estate  at  any  time  preceding  his  death. 

It  is  urged,  however,  that  Mrs.  Taylor  has  certain  equitable  claims 
in  this  fund,  from  the  fact  that,  as  heir  of  her  mother,  she  has  never 
received  the  amount  which  Samuel  P.  Stevens,  her  father,  collected 
from  this  railroad  company  as  compensation  for  the  death  of  his 
wife,  and  to  which  the  daughter  was  entitled;  and  that  in  his  will 
Samuel  F.  Stevens  directed  the  application  of  this  insurance  money 
to  the  payment  of  his  indebtedness  to  her.  A  sufficient  reply  to  this, 
as  it  seems  to  me,  is  that  the  money  accruing  on  this  policy,  being 
payable  to  the  assured,  becomes  assets  of  his  estate,  and  is  to  go 
into  the  hands  of  his  executor  like  any  other  money  collected  in  the 
dueadministationof  the  estate,  and  that  Mrs.  Taylor's  claim  is  to  be 
paid  in  the  due  course  of  administration,  with  proper  regard  to  the 
will,  under  the  directions  of  the  probate  court  in  which  that  estate  is 
being  settled.  It  may  be  that  the  probate  court  can  award  or  has 
awarded  the  proceeds  of  this  policy  to  the  widow  of  Samuel  P.  Stev- 
ens. With  that,  this  court,  I  think,  has  nothing  to  do.  If  this  money 
is  an  asset  of  the  estate  of  Samuel  P.  Stevens,  then  it  is  to  be  ap- 
plied as  the  court  charged  with  the  settlement  of  that  estate  shall 
order. 

The  decree  will  jiherefore  be  entered  ordering  the  payment  of  the 
money  involved  in  this  suit  to  Eliza  M.  Stevens,  ezecutrix  of  Samuel 
P.  Stevens.  It  is  further  ordered  that  each  party  shall  pay  their 
own  costs. 


Evans  r.  Statk  Nat.  Bank.^ 
{Circuit  Court,  E.  D.  Louisiana.    February,  1884.) 

Verbal  Aoreements. 

No  verbal  agreement  of  parties  or  their  counsel,  touching  any  cause  pending 
before  tliis  court,  shall  be  deemed  of  any  validity,  or  be  noticed  in  any  way  by 
the  court,  in  case  of  dispute  or  disagreement. 

In  Equity. 

J.  li.  Beckmth  and  W.  R.  Mills,  for  plaintiff. 

H.  B.  Kelly  and  James  McConnell,  for  defendant. 

Thomas  Gilmore,  for  heirs  of  Lapeyre. 

BiLLiNOS,  J.  The  sole  question  which  can  be  considered  is  as  to 
the  effect  to  be  given  to  an  alleged  verbal  agreement.  It  is  the  gen- 
eral rule  that  such  an  agreement  cannot  be  noticed  by  the  court. 
Parker  v.  Root,  7  Johns.  320;  Dubois  v.  Roosa,  3  Johns.  145,  and  uum- 

'  Keported  by  Joseph  P.  Hornor,  Esq.,  of  the  New  Orleans  bar. 
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eroas  casea  there  cited  in  note,  as  Huff  y.  State,  39  Ga.  424;  Reese  v. 
Mahoney,  21  Cal.  305;  and  Shippen's  Leasee  v.  Bush,  1  Call.  250. 
Bnle  22  of  this  court  is  but  a  statement  of  the  nnlTersai  canon  or  pre- 
cept which  is  obserTed  by  all  courts  where  the  matter  of  rights  is  in- 
volved. That  rule  is  as  follows :  "No  verbal  agreement  of  parties  or 
their  counsel,  touching  any  cause  pending  before  this  court,  shall  be 
deemed  qf  any  validity,  or  be  noticed  in  any  way,  by  the  court,  in  case  of 
dispute  or  disagreement."  The  rule  is  thus  stated  in  Hoff.  Gh.  Fr. : 
"It  will  be  noticed  that  the  agreement  or  consent,  unless  thus  estab- 
lished, is  not  even  to  be  suggested  against  the  party;  and  our  chan- 
cellors have  been  strict  in  adhering  to  this  rule."  Page  26.  The 
necessity  and  wisdom  of  the  restriction  is  manifest  by  its  universal 
adoption  by  the  courts,  and,  having  been  further  emphasized  by  being 
enrolled  as  a  rule  of  this  court,  is  obligatory,  and  must  be  followed.. 
The  rule  most  therefore  be  discharged. 


Baelow  v.  Loomis  and  others. 
[Circuit  Court,  D.  Vermont.    March  20, 1884.) 

1.  Tbust— Po-wER  OF  Revocation— Failure  to  Ezercisb. 

A  trust  declared  by  testator  during  his  life-time,  with  the  privilege  of  revo- 
cation, will,  If  UDrecalled,  prevail  over  the  title  of  a  residuary  legatee. 

2.  Same— Statuusnt. 

Testator  transferred  stocks  and  bunds  to  L.,  upon  trust  to  pay  him  the  in- 
come while  he  lived,  and  after  his  death  to  transfer  them  to  others,  reserving 
the  power,  however,  to  revoke  this  disposition  of  the  property  at  any  time. 
He  died,  leaving  the  trusts  unrevoked.  itelU,  that  the  power  of  revocation  died 
with  him,  antVthat  upon  his  death  the  trusts  became  absolute. 

In  Equity. 

E.  R.  Hard,  and  A.  G.  Safford,  for  orator. 

Daniel  Roberts  and  Robert  Roberts,  for  defendants. 

Wheeleb,  .7.  The  orator  is  a  residuary  legatee  under  the  will  of 
Sidney  Barlow,  who,  in  his  life,  at  three  several  times,  delivered  and 
transferred  to  the  defendant  Loomis  stocks  and  bonds,  under  writ- 
ten agreements  made  between  them,  providing  in  two  of  them  that 
Loomis  should  hold  the  stock  and  bonds  in  trust,  to  pay  over  the  in- 
terest and  dividends  to  Barlow  during  bis  life,  and  at  bis  decease  to 
transfer  them  to  the  other  defendants;  and  in  the  other  that  Loomis 
should  hold  the  bonds  for  the  benefit  of  other  defendants  at  the  death 
of  Barlow,  reserving  the  right  to  him  to  demand  and  have  the  income 
while  he  should  live,  and  to  revoke  the  trust  altogether  and  have  the 
bonds  returned  to  him  if  he  should  so  etect.  Loomis  paid  the  in- 
come to  Barlow  during  his  life ;  he  did  not  revoke  the  trust,  but  died 
leaving  the  stocks  and  bonds  in  the  possession  of  Loomis.     This  bill 
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is  brought  to  have  these  stocks  and  bonds  brought  into  the  assets  of 
the  estate,  so  that  the  oratox  may  have  his  share  of  them.  The  or- 
ator's  interest  in '  them  depends  wholly  upon  whether  they  were  Sb 
part  of  the  estate  of  the  testator  at  the  time  of  his  death.  If  they  were, 
his  share  in  them  goes  to  him  by  the  will;  if  they  were  not,  nothing  of 
them  would  pass  by  the  will  to  him,  or  any  one.  There  is  no  ques- 
tion as  to  mental  capacity,  nor  as  to  the  rights  of  creditors,  nor  in 
any  way  as  to  the  right  and  power  of  the  testator  to  give  or  dispose 
of  these  securities  to  Loomis,  or  the  beneficiaries,  or  any  one  else,  in 
any  manner  he  might  see  fit.  The  sole  inquiry  is  as  to  the  effect  of 
of  what  he  did  do.  He  could  control  the  disposition  of  bis  estate  after 
his  death  only  by  will,  executed  according  to  the  statute  of  wills ; 
but  he  could  direst  himself  of  this  property  daring  life  by  mere  deliv* 
ery  and  transfer,  such  as  he  fully  accomplished.  Had  there  been  no 
reservations,  there  could  have  been  no  question.  But  these  reserva- 
tions were  all  optional  and  personal  to  himself.  If  he  did  not  exer- 
cise his  right  to  them,  they  were  gone.  He  died  without  exercising 
the  right,  and  it  expired  with  him,  leaving  the  property  absolutely 
gone  out  of  his  estate,  and  wholly  beyond  the  orator's  rights.  The 
transaction  was  in  Vermont,  (governed  by  Vermont  laws,)  which  fully 
uphold  it  in  this  view.  Blanchard  v.  Sheldon,  43  Yt.  512.  Upon  the 
case  made,  there  is  no  relief  to  which  the  orator  is  entitled. 
Let  there  be  a  decree  dismissing  the  bill,  with  costs. 


Spink  v.  Fbancis  and  others.' 

Bbown  v.  Saub.' 

[Oireuit  Court,  B.  D.  Loui»iana.    February  20, 1884.  J 

CJONTEMPT. 

Where  the  acts  of  the  defendants  were  violations  of  the  orders  of  the  court, 
■when  strictly  considered  and  construed,  and  where  the  defendants  in  their 
sworn  answers  purge  themselves  of  any  intentional  violation  of  the  court's  or- 
ders, and  may  have  misconceived  the  responsibility  for  the  acts  committed,  the 
court  reserved  for  fatare  consideration,  in  connection  with  sabsequent conduct, 
the  doings  of  the  defendants  as  presented  by  the  evidence,  and  taxed  againat 
them  the  costs  of  the  rules. 

On  Rule  for  Contempt. 

A.  O.  Brice,  Joseph  P.  Hornor,  and  F.  W,  Baker,  for  complainants. 

James  IL  Beckuith,  for  defendants. 

Billings,  J.  These  causes  are  before  us  on  rules  for  contempt. 
The  cases  show  the  issuance  of  the  injunctions  and  the  defendants' 
knowledge  of  them  by  service  or  otherwise.    It  also  appears  that  the 

*  Reported  by  Joseph  P.  Horntir,  Esq.,  of  the  Xcw  Orleans  bar. 
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defendants  were  connected  with  prosecntions  which  were  prohibited 
by  the  injnnctions,  and  aided  sach  procedures  after  the  existence  of 
the  prohibitory  orders.  We  think  the  acts  of  the  defendants  were 
Tiolationa  of  the  orders  of  the  court  when  strictly  considered  and  oon- 
stnied.  On  the  other  hand,  the  defendants,  in  their  sworn  answers, 
purge  themselves  of  any  intentional  violation  of  the  court's  orders ;  and 
the  nature  of  the  things  done  rendered  it  possible  that  the  defendants, 
in  advance  of  any  ju(£cial  interpretion  of  the  orders,  might  have  mis- 
conceived the  responsibility  for  the  acts  committed.  On  the  whole, 
we  are  inclined,  for  the  present,  to  suspend  the  imposition  of  any  pun- 
ishment for  what  we  must  adjudge  to  be  acts  of  disobedience,  and 
therefore  of  contempt.  The  authority  of  the  court  and  the  rights  of 
the  parties  will  be  sufficiently  maintained  if  we  reserve  for  future  con- 
sideration, in  connection  with  subsequent  conduct,  the  doings  of  the 
defendants  as  presented  by  the  evidence  now  before  ns.  The  costs 
of  these  roles  will  be  taxed  against  the  defendants  in  the  rules;  those 
in  each  rale  against  the  defendant  in  that  rule. 


LouisvUiiiB  &  N.  B.  Go.  v.  Bailboad  Comuissiom  of  Tennessee. 
East  Tennessee,  Y.  &  G.  B.  Go.  v.  Saue. 

{Circuit  Court,  M.  D.  Tenneiaee.   February  29, 1884.*, 

1.  RArLROADS— LEGIBUITIVE    CONTBOli. 

Railroads  having  been  created  mainly  for  the  accommodation  of  the  public, 
and  to  facilitate  the  business  of  the  country,  and  being  indispensable  to  the 
rapid  and  cheap  transportation  of  commodities,  are  subject  to  legislative  con- 
trol within  the  limits  of  state  and  federal  constitutional  restrictions,  and 
may  be  required  by  law  to  refrain  from  so  using  their  property  as  to  injure 
others,  and  by  appropriate  pains  and  penalties  may  be  restrained  from  unjust 
discrimination  and  extortionate  charges,  compelled  to  observe  precautionary 
measures  against  accident,  aud  in  other  ways  regulated  for  the  public  welfare. 

2.  Saxb — Vebted  Rights. 

But  the  legislation  adopted  must  ol>serve  the  contract  rights  of  corporations 
under  their  charters ;  must  be  confined  to  the  exercise  of  the  poliet  power,  and 
not  interfere  with  the  vested  rights  of  the  companies  in  their  property  or  fran- 
chises; must  not  inflict  punishment  or  take  property  otherwise  than  by  due 
process  of  law  nor  without  compensation ;  must  not  deny  to  theni  the  equal  pro- 
tection of  the  law;  and  must  in  all  respects  observe  the  constitutional  guaranties 
prescribed  for  the  protection  of  all  citizens — railroad  companies  being  fur  such 
purposes  as  much  citizens  as  natural  persons. 
8,  Same — Tenskssbe  Act  of  Mabch  30, 1883 — Unobbtaimtt  of  the  Act— Com- 
BTiTCTioxAi.  Law. 

The  act  of  the  general  assembly  of  Tennessee  of  March  30, 1883,  to  establish 
a  railroad  commission  analyzed,  and  held  to  be  invalid  because  its  provisions 
are  too  indefinite,  vague,  and  uncertain  to  sustain  a  suit  for  the  penalties  im- 
posed, and  do  not  sufficiently  define  the  offenses  therein  declared.  It  leaves  to 
the  jury  to  say  whether,  upon  the  proof,  the  difference  in  rates  amounted  to 
discrimination,  or  whether  the  charges  were  unjust  and  unreasonable,  thus 
making  the  guilt  or  innocence  of  the  accused  depend  upon  the  finding  of  a  jury. 
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and  not  upon  a  constniction  of  the  act.  It  relegates  the  administration  of  the 
law  to  the  unrestrained  discretion  of  the  jury,  and  there  could  be  therefore  no 
reasonable  approximation  to  uniform  results,  but  verdicts  would  t>o  as  variant 
as  their  prejudices,  and  inevitably  lead  to  inequalities  and  injustice. 

4.  Sam^— Stakdakd  Prescribed  bt  thb  Act. 

Neither  is  the  objection  to  the  act  for  uncertainty  removed  by  its  attempt  to 
prescribe  a  standard  of  compensation  for  the  guidance  of  the  jury.  It  does  not 
with  precision  point  out  the  assessment  for  taxation  which  is  to  furnish  the 
basis  of  judgment,  nor  prescribe  the  rule  under  which  the  net  earnings  are  to 
be  computed.  But  if  these  difficulties  were  overcome,  there  remains  no  method 
of  measuring  what  is  a  "fair  and  just  return  "  on  the  value  of  the  property  of 
the  companies  which  they  are  allowed  to  earn  before  becoming  liable  to  the 
penalties  of  the  statute,  but  the  act  leaves  it  to  the  unqualified  discretion  of 
the  jury,  whose  verdicts  may  vary  not  only  as  between  different  companies, 
but  as  between  diiferent  suits  with  the  same  company.  One  jury  may  fix  it  at 
one  rate  per  cent.,  and  others  at  different  rules,  so  that  no  company  could  tell 
wh'ther  it  was  violating  the  law  or  nor,  and  the  fact  would  be  determined  by 
the  fluctuating  contingencies  of  business,  and  a  charge  made  on  the  calculation 
that  6  per  cent,  would  be  fair,  might,  by  the  verdict  of  a  jury,  upon  facts  trans- 
piring sulisequent  to  the  alleged  violation,  be  pronounced  unreasonable  and 
unjust.  The  legislature  cannot  delegate  such  power  to  a  jury  without  a  prac- 
tical confiscation  of  the  citizen's  property. 

6.  Same — Constitution  of  Tennessee,  A.kt.  11,  §  8 — Cosstitutton  op  UNrrEi) 
States,  Fockteenth  Amendment. 

Tlie  act  violates  the  eighth  section  of  the  eleventh  article  of  the  state  con- 
stitution arid  the  fourteenth  amendment  of  the  constitution  of  the  United 
States.  It  discriminates  against  railroad  corporations,  in  its  third  and  thirteenth 
sections,  by  imposing  upon  them  penalties  in  favor  of  the  slate,  which  are  not 
imposed  for  like  nSenses  or  conduct  upon  other  persons  operating  railroads  in 
the  state,  although  the  act  professes  to  regulate  both.  It  also,  in  the  twenty- 
ninlh-section,  discriminates  in  favor  of  roads  not  completed,  or  the  construc- 
tion of  which  has  not  commented,  by  exempting  them  from  regulation  and 
punishment  fpr  10  years.  The  act  also  reverses  the  presumption  of  innocence, 
anil  substitutes  one  of  guilt,  to  be  removed  only  by  the  accused  proving  inno- 
cence, and  puts  the  power  to  raise  this  presumption  in  the  hands  of  three  com- 
missioners, who  can,  by  their  act,  place  the  burden  on  lite  accused,  or  leave  it 
off,  and  arms  them  with  authority  to  enforce  their  decree  by  imposing  penal- 
ties, which  may  amount  to  the  ta'king  of  private  property  without  compensa- 
tion. Besides,'it  enables  a  political  party  to  bring  to  its  a'id  the  immense  rail- 
road property  and  influence,  iiy  action  through  the  commissioners,  which  shall 
be  friendly  or  unfriendly,  us  the  railr^/aj  comyaules  favor  one  party  or  the 
other. 

Per  Baxter,  J. 

6.  Same— Interstate  Commerce— State  REorr-ATioN  op  RAtLROAD  R.iTE8. 

The  act  of  the  Tennessee  legislature,  approved  March  30,  1883,  c.  199,  enti- 
tled, "  An  act  to  provide  for  the  regulation  of  railroad  companies  and  pc-sious 
operating  railroads  in  this  state,  to  prevent  discrimination  upon  railroads  in 
this  state,  and  to  provide  for  the  punishment  of  the  same,  and  to  appoint  a 
railroad  commission,"  is  invalid  so  far  as  it  applies  to  the  plaintiffs  in  these 
cas,'s,  be:-ause  it  is  a  regulasion  of  interstate  commerce,  acting  directly,  by  a 
control  of  the  rates  of  compensation,  upon  the  transportation  of  persons  and 
commodities  in  transit  from  one  state  into  another.  The  states  have  surrcn- 
dereJ  the  power  to  do  this  b}'  the  federalconstltution,  art.  1,  §  8,  which  confers 
on  congress  the  exclusive  power  "to  regulate  commerce  with  foreign  nations, 
and  among  the  several  states,  and  witli  the  Indian  tribes." 

7.  Same — Power  of  the  States  Defined. 

Tlie  power  of  the  states  to  regulate  railroad  rates  by  snch  direct  action  Is 
limited  to  domestic  transportation,  which  means  that  carried  on  exclusively 
within  the  boundaries  of  a  state,  and  transportation  can  be  domestic  only  when 
it  begins  and  ends  within  those  boundaries;  and  this  definition  cannot, for  the 
purpose  of  enlarging  state  authority,  be  held  to  include  so  much  of  a  transpor- 
tation on  a  continuous  shipment  between  two  or  more  slates  as  will  cover  the 
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distance  traveled  within  the  limits  of  an}' one  of  those  states ;  for  this  construc- 
tion -would  utterly  destroy  the  exclusive  power  of  congresi;  over  the  interstate 
transportation,  abrogate  the  constitutional  provision,  and  enable  the  states  to 
restrict,  obstruct,  or  impair  that  freedom  of  commerce  between  the  states 
"Which  it  was  the  object  of  the  provision  to  permanentlv  secure.  It  can  only 
include  the  transportation  carried  on  upon  roads  lyiuK  wholly  within  the  state, 
or  else  it  may  be  to  shipments  beginning  and  ending  in  the  state,  without  ref- 
erence to  the  character  of  the  road  in  that  regard.  This  is  the  utmost  reach 
of  state  power,  and,  as  to  this,  no  decision  is  now  made,  because  the  act  itself 
makes  no  discrimination,  and  attempts  to  control  lul  rates. 

8-    Saxte— Uegulatino  the  iNsxnnMENTAiJTiEs  OF  CoMitEBCE— Invalid  Stat- 
utes—When WabuuY  Void.  , 

Until  congress  chooses  to  exercise  whatever  power  it  may  have  over  domestic 
commerce,  as  above  described,  by  reason  of  any  relation  it  may  bear  to  in- 
teisiiate  commerce  as  an  auxiliary  or  instrumentality  thereof,  the  states  may 
continue  their  control  over  it  as  over  any  other  such  instrumentality  within 
their  lerritorial  limits,  although  the  interstate  commerce  of  which  it  is  an  in- 
strumentality may  be  indirectly  or  incidentally  nflfected  by  such  control,  but 
they  can  never  touch  the  interstate  commerce  itself  by  direct  action  upon  it  or 
anv  part  of  it,  by.  these  regulations,  and  any  state  law,  be  it  wise  or  unwise, 
valid  or  invalid  in  other  respects,  and  no  matter  what  its  character  or  the 
necessity  for  such  a  law  may  be,  which  acts  upon  the  contract  between  the 
carrier  and  shipper  for  interstate  transportation  to  regulate  the  charges  for  it, 
or  any  part  of  it,  or  the  conditions  thereof  in  any  respect,  operates  directly  on 
the  commerce  itself,  of  which  the  transportation  is  certainly  a  part,  and  not  on 
an  instrumentality  of  it.  These  distinctions  must  be  observed  in  legislation,  and 
that  which  neglects  or  overlooks  them,  or  assumes  to  disregard  them,  is  neces- 
sarily invalid ;  and  the  courts  cannot  cure  the  defect  by  supplying  through 
judicial  decree  the  necessary  qualifications  to  conform  the  legislation  to  con- 
stitutional limitations. 

9.  Bamk — Power  to  Kboulatb  Oorforationb. 

It  is  as  impossible  for  a  state  to  make  a  regulation  of  interstate  commerce 
by  the  cvercise  of  its  power  over  the  corporations  of  its  creation  as  by  any  other 
power,  if  it  permits  them  to  engage  in  intewtate  commerce.  Possi'bly,"it  may 
bind  the  corporations  permitted  to  engage  in  interstate  commerce  to  schedules 
of  rates  agreed  upon  by  them;  but  this  is  binding  only  by  force  of  the  contract 
of  the  carrier  to  be  so  bound,  and  not  as  a  regulation  of  tlie  rates  under  any  mu- 
nicipal power  of  the  states  over  the  commerce.  A  regulation  of  interstate 
commerce,  at  such,  is  as  invalid  in  a  charter  as  elsewhere  in  a  state  statate. 

10.  Same — Case  in  Judgment. 

The  LiOuisviIle&  Nashville  Railroad  Company,  being  a  Kentucky  corporation, 
was  authorized  by  license  of  the  laws  of  Tennessee  to  e.\tcnd  its  road  into  that 
state  ;  and,  subsequently,  by  laws  passed  for  the  purpose,  to  consolidate  with 
other  railroad  companies,  and  thereby  became  an  extensive  syHtein  of  inier- 
comrounication  between  the  states  from  the  Ohio  river  to  the  Gulf  of  Mexico. 
The  East  Tennessee,  Virginia  &  Georgia  Railroad  Company,  a  Tennessee  cor- 
poration, by  authority  of  law,  became  a  consolidated  corporation,  operating  a 
svstem  of  railroads  between  the  states  and  extending  through  Tennessee  into 
Georgia,  Alabama,  and  Mississippi,  forming  with  its  connections  a  united  line 
'  of  intercommunication,  traversing  North  and  South  Carolina,  Virginia,  and 
other  states.  Held,  that  an  act  of  the  legislature  which  attempts  to  control  the 
rates  for  fares  and  freights  of  persons  and  commodities  passing  over  these  roads 
from  one  state  into  another,  on  the  theory  of  regulating  the  charges  for  the 
distances  traveled  within  the  state  of  Tennessee,  is  invalid  as  a  regulation  of 
interstate  commerce,  and  the  railroad  commissioners  will  be  enjoined  from 
executing  it  as  to  these  roads. 
Per  Uaumond,  J. 

Application  for  Preliminary  Injunction. 

The  Louisville  &  Nashville  Railroad  Company  filed  its  bill   al- 
leging that  it  was  a  Kentucky  corporation,  extending  its  road  into  the 
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state  of  Tennessee  by  authority  of  the  laws  of  the  latter  state;  that 
by  other  laws  passed  for  the  purpose  it  had  been  authorized  to  ac- 
quire and  to  consolidate  with  other  roads  extending  into  neighboring 
states;  that  by  its  charter, and  the  charters  of  the  other  roads  so 
acquired  by  it,  there  were  fixed  certain  maximum  rates  of  charges 
for  transportation,  which  conferred  a  contract  right  to  establish  its 
own  rates  within  the  maximum,  which  had  not  been  exceeded  by  it. 
The  East  Tennessee,  Virginia  &  Georgia  Railroad  Company,  by  its 
bill,  alleged  that  it  was  a  Tennessee  corporation,  authorized  by  law  to 
consolidate  its  roads  with  others,  and  operating  a  system  of  roads  ex- 
tending into  neighboring  states,  and  that  by  its  charter  there  were 
fixed  certain  maximum  rates  which  conferred  upon  it  the  contract 
right  to  establish  its  own  rates  within  the  maximum,  and  which  it  had 
not  exceeded.  Both  bills  alleged  that  the  defendants  had  been  ap- 
pointed railroad  commissioners,  and  were  assuming  to  act  by  au- 
thority claimed  under  the  act  of  the  general  assembly  of  the  state  of 
Tennessee,  approved  March  30,  1883,  which  is  as  follows : 

"Chapter  CZCIZ. 
"Railroad  Commission  Bill. 

"A  bill  to  be  entitled  'An  Act  to  provide  for  tlie  regulation  of  railroad 
companies,  and  persons  operating  railroads  in  this  state;  to  prevent  discrimi- 
nation upon  railroads  in  this  state;  and  to  provide  for  thepunishment  for  the 
same;  and  to  appoint  a  railroad  commission.' 

"Section  1.  Be  it  enacted  by  the  general  assembly  of  the  state  of  Tennes- 
see, that  the  main  track  and  all  the  branches  of  every  railroad  in  this  state  is 
a  public  highway,  over  which  all  persons  have  equal  rights  of  transportation 
for  passengers  and  freights,  on  tlie  payment  of  just  and  reasonable  compen- 
sation to  the  owner  of  the  railroad  for  such  transportation ;  and  any  person 
or  corporation  engaged  in  the  business  of  transporting  passengers  or  freights 
over  any  railroad  in  this  state  who  shall  exact  and  receive  for  any  such  trans- 
portation more  tlian  just  and  reasonable  compensation  for  the  services  ren- 
dered, or  demand  more  than  the  rates  specified  iu  any  bill  of  lading  issued 
by  such  person  or  corporation,  or  who  for  his  or  its  advantage,  or  for  the 
advantage  of  any  connecting  line,  or  of  any  person  or  locality,  shall  make  any 
unjust  and  unreasonable  discrimination  in  transportation  against  any  indi- 
vidual, locality,  or  corporation,  shall  be  guilty  of  extortion,  and  in  every  case 
it  sliall  be  for  the  jury  to  determine  from  all  the  evidence  whetlier  more  than 
just  and  reasonable  compensation  was  exacted  and  received,  or  whether  any 
such  discrimination  in  transportation,  which  may  be  established  by  the  evi- 
dence, against  tlie  individual,  locality,  or  corporation,  as  the  case  may  be,  was 
made  for  tlie  benefit  or  advantage  of  the  person  or  corporation  operating  such 
railroad,  or  of  any  person  or  locality:  provided,  that  nothing  in  this  act  sliall 
be  construed  to  prevent  contracts  for  special  rates  for  the  purpose  of  develop- 
ing any  industrial  enterprise,  or  to  prevent  the  execution  of  any  contract  now 
existing. 

"Sec.  2.  Be  it  further  enacted,  that  the  party  injured  may  recover  of  the 
person  or  corporation  guilty  of  extortion,  as  defined  in  this  act,  ten  tiroes  the 
amount  of  damages  sustained  by  tlie  overcharge  or  unjust  discrimination,  as 
the  case  may  be,  and  a  reasonable  fee  for  the  counsel  prosecuting  the  case  in 
any  court  having  jurisdiction  of  the  amount,  in  any  county  where  the  person  or 
corporation  operating  the  railroad  does  business;  but  if  it  appears  that  the 
service  in  which  the  extortion  was  committed  was  done  at  rates  or  upon  terms 
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previously  approved  by  the  railroad  commission  hereinafter  established,  only 
actual  damages,  and  no  attorney's  fee,  shall  be  recovered. 

"Sec.  3.  Be  it  further  enacted,  that  it  shall  be  the  duty  of  the  commission 
to  investigate  and  determine  whether  the  provisions  of  this  bill  have  been 
violated;  and  whenever  said  commissioners  shall  become  satisfied  that  any 
railroad  corporation  has  violated  any  of  the  provisions  of  this  act,  they 
shall  immediately  cause  suit  or  suits  to  be  commenced  and  prosecuted  against 
any  railroad  corporation  guilty  of  such  violation  in  any  court  having  juris- 
diction of  the  subject-matter.  Said  suit  shall  be  prosecuted  in  the  name  of 
the  state  of  Tennessee,  and  conducted  by  the  attorney  general  of  the  judicial 
circuit  in  which  the  same  is  instituted,  under  the  direction  of  said  commission- 
ers, and  no  suit  so  institn^  shall  be  dismissed 'without  their  consent.  All 
moneys  so  collected  shall  be  paid  into  the  state  treasury.  If  upon  the  trial  of 
any  cause  for  the  recovery  of  the  penalties  provided  in  this  bUl,the  jury  shall 
find  for  the  state,  they  shall  assess  and  return  with  their  verdict  the  amount 
of  the  penalty  to  be  imposed  on  the  defendant  at  any  amount  not  less  than 
8100,  nor  more  than  $1,000,  and  the  court  shall  render  judgment  accord- 
ingly. 

"Sec.  4.  Be  it  further  enacted,  that  in  all  suits  or  proceedings  under  this 
statute  the  defendant  may  give  in  evidence  the  fact  that  the  rates  or  terms 
in  respect  to  which  extortion  is  alleged  had  been  previously  approved  by 
the  railroad  commission  hereinafter  established,  and  such  approval  shall  be 
prima  facie  evidence  that  such  rates  or  terms  were  not  extortionate. 

"Sec.  5.  Be  it  further  enacted,  that  no  rates  or  charges  for  service  in  the 
transportiition  of  freight  over  any  railroad  shall  be  held  or  considered  extor- 
tionate or  excessive  under  any  proceeding  under  this  act,  it  it  appears  from 
the  evidence  that  the  net  earnings  of  such  railroad  transporting  freight,  if 
done  without  such  discrimination  on  the  basis  of  such  rate  or  charge,  together 
with  the  net  earnings  from  its  passenger  and  other  trafific,  would  not  amount 
to  more  than  a  fair  and  just  return  on  the  value  of  which  such  railroads 
with  its  appurtenances  and  equipments  to  be  assessed  for  taxation. 

"Sec.  6.  Be  it  further  enacted,  that  all  actions  to  recover  damages  under 
this  act  shall  be  commenced  within  six  months  aftei'  the  cause  of  action  ac- 
crues. 

"Sec.  7.  Be  it  further  enacted,  that  the  foregoing  sections  of  this  act  shall 
not  take  effect  until  the  first  day  of  July,  1883. 

"Sec.  8.  Be  it  further  enacted,  that  it  shall  be  the  duty  of  all  persons  or 
corporations  in  this  state,  who  shall  own  or  operate  any  railroad  therein,  to 
publish  by  posting  at  all  the  depots  the  tariffs  of  rates,  which  have  been  ap- 
proved by  said  commission  for  transporting  freights,  showing  the  rates  for 
each  class,  including  general  and  special  rates,  and  it  shall  be  unlawful  for 
such  person  or  corporation  to  make  any  reduction  or  rebate  from  such  tariff 
in  favor  of  any  person  or  corporation  which  shall  not  be  made  in  favor  of  all 
other  pei-sons  or  corporations  by  a  change  in  such  published  rates. 

"Sec.  9.  Be  it  further  enacted,  that  it  shall  be  unlawful  and  within  the 
prohibition  of  this  act  for  any  railroad  corporation  doing  business  in  this 
state,  to  make  any  contract,  agreement,  or  arrangement  with  any  other  rail- 
road corporation,  or  with  any  common  carrier  by  water  in  respect  to  the 
transportation  of  freights  of  any  description,  from  anyplace  within  this  state 
by  which  it  is  to  transport  only  a  certain  portion  of  such  freights,  or  by  which 
it  is  to  ref  use  1»  transport  such  freights  or  any  portion  thereof,  or  by  which  any 
common  can-ier  by  water  is  to  refuse  to  transport  such  freights  or  any  portion 
thereof,  or  by  which  it  is  to  receive  any  sum  of  money,  or  anything  of  value 
for  not  transporting  all  or  any  part  of  such  freights,  or  by  which  it  is  to  pay 
any  sum  of  money,  or  part  with  anything  of  value  as  an  inducement  to  any 
other  railroad  corporation  or  common  carrier  by  water  not  to  compete  with  it 
in  the  transportation  of  such  f  reiglits,  or  by  which  it  and  otlier  railroad  corpo- 
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rations  or  common  c<arrier  by  water,  distribute  among  themselves  for  trans- 
portation, according  to  pprcentages,  any  freights  offered  for  sliipment;  and 
railroad  corporations  are  required  to  remove  freiglits  when  delivered  or  of- 
fered for  shipment  to  the  extent  of  their  facilities  without  unnecessary  delay 
and  without  regard  to  any  contract,  agreement,  or  arrangement  expressed  or 
implied  as  aforesaid,  and  all  railroad  corporations  refusing  or  neglecting  so 
to  do  are  hereby  declared  to  be  subject  to  the  penalties  imposed  by  this  act. 

"Sec.  10.  Be  it  further  enacted,  that  this  act  shall  not  prevent  any  railroad 
company  from  transporting  freight  free  of  charge,  provided  it  is  not  done  to 
evade  the  provisions  of  this  act. 

"Sec.  11.  Be  it  further  enacted,  that  it  shall  be  the  duty  of  the  governor  to 
nominate  three  competent  persons,  one  from  each  grand  di^i8iou  of  the  state, 
subjoct  to  the  confirmation  of  the  senate,  if  in  session,  who  shall  constitute 
the  railroad  commission  of  the  state  of  Tennessee,  and  the  commissioners, 
after  qualifying,  as  prescribed  in  section  11  of  this  act,  shall  proceed  to  elect 
one  of  their  number  as  president  and  one  as  secretary;  and  said  commission- 
ers shall  hold  their  offices  until  the  first  day  of  January,  1885,  and  their  suc- 
cassors  shall  be  elected  by  the  qualified  voters  of  the  state  at  the  November 
election,  1884,  and  every  two  years  thereafter. 

"Sec.  12.  Be  it  further  enacted,  that  the  said  railroad  commissioners  shall 
be  state  officers,  and  before  entering  on  their  duties  shall  take  the  oath  of 
office  prescribed  for  other  state  officers,  and  may  be  impeached  and  removetl 
from  office  for  the  same  causes,  and  in  the  same  manner,  as  other  state  of- 
ficers. They  shall  hold  office  for  two  years  and  until  their  successors 
respectively  are  duly  elected  or  appointed  and  qnaUfled,  and  any  vacancy 
shall  be  filled  by  the  governor;  the  person  so  appointed  shall  hold  office 
until  his  successor  is  duly  appointed,  confirmed,  and  qualified  as  above  i>ro- 
vided.  No  person  in  the  employ  of  any  railroad  corporation,  or  other 
per.son,  owning  or  operating  a  railroad  in  this  state,  or  owning  any  stock 
in  arty  railroad  corporation,  shall  be  nominated  by  the  governor  as  a  mem- 
ber of  such  commission,  and  any  commissioner  who  shall  accept  any  gift, 
gratuity,  or  emolument,  or  employment  from  any  person  or  corporation  own- 
ing or  operating  a  railroad  in  this  state,  during  his  continuance  in  office,  ex- 
cept a  permit  for  himself  to  pass  over  the  railroad  of  such  person  or  corpora- 
tion, shall  forfeit  his  office,  and  may  be  impeached  and  removed  from  office 
for  that  cause,  as  well  as  any  of  the  causes  specified  by  law  for  the  impeiich- 
ment  of  other  state  officers. 

"Sefl.  13.  Be  it  further  enacted,  that  it  shall  be  the  duty  of  the  commission 
to  consider  and  carefully  revise  all  tariffs  of  charges  for  transportation  of  any 
person  or  corporation  owning  or  operating  a  railroad  in  this  state,  and  if,  in 
the  judgment  of  the  commission,  any  such  charge  is  more  than  just  and  rea- 
sonable compensation  for  the  service  for  which  it  is  proposed  to  be  made,  or 
ifanysuch  chargesamount  to  unjust  and  xinreasonablediscriraination  against 
any  person,  locality,  or  corporation,  the  commission  shall  notify  the  person  or 
corporation  of  theehanges  necessary  to  reduce  the  rate  of  charges  to  just  and 
reasonable  compensation,  and  to  avoid  unjust  and  unreasonable  discrimina- 
tion ;  when  such  changes'are  made  or  when  none  are  deemed  proper  and  ex- 
pedient, the  members  of  the  commission  shall  append  a  certificate  of  its  s^p- 
proval  to  such  tariff  or  charges,  and  in  case  such  change  shall  not  be  nia-l's 
or  if  any  charge  subsequently  made  shall  not  sonform  thereto,  said  corpora- 
tion shall  be  held  prima  facte  guilty  of  extortion. 

".Sec.  14.  Be  it  further  enacted,  that  it  shall  be  the  duty  of  said  commis- 
sion to  hear  all  complaints  made  by  any  person  against  any  such  tariff  or  r.ttes 
so  approved,  on  the  ground  that  the  same  in  any  respect  is  for  more  than  just 
and  reasonable  compensation,  or  that  such  charges,  or  any  of  them,  amount 
to  or  opei'ate  so  as  to  cfrw.'t  tinjust  and  unreasonable  discrimination,  such 
complaint  must  be  in  writing  and  specify  tin.'  items  in  the  tariff  against  which 
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complaint  is  made,  and  if  it  appears  to  the  commission  that  there  maybe  jus- 
tice in  the  complaint,  or  that  the  matters  ought  to  be  investigated,  the  com- 
mission shall  forthwith  furnish  to  the  person  or  corporation  operating  tne 
railroads  a  copy  of  the  complaint,  together  with  notice  that,  at  a  time  and 
place  stated  in  the  notice,  the  tariff  as  to  said  items  will  be  revised  by  the 
commission,  and  at  such  time  and  place  it  shall  be  the  duty  of  the  commis- 
sion to  hear  the  parties  to  the  controversy,  or  by  counsel,  and  such  evidence 
as 'may  be  offered,  oral  or  in  writing,  and  may  examine  witnesses  on  oath, 
conforming  to  the  mode  of  proceedings  as  nearly  as  may  be  convenient  to 
that  required  of  arbitrators,  giving  such  time  and  latitude  to  each  aide,  and 
r^ulating  the  opening  and  conclusion  of  any  argument  as  the  commissioii 
may  consider  best  adapted  to  arrive  at  the  truth,  and  when  the  hearing  is 
concluded,  th3  commission  shall  give  notice  of  any  changes  deemed  proper  by 
them  to  be  made,  to  the  pereon  or  corporation  operating  the  railroad.  And 
any  subsequent  charge  higher  than  the  amount  tlxed  shall  be  prima  faoie 
evidence  of  extortion.  And  all  railroad  companies  or  persons  operating  rail- 
roads in  this  state  shall  make  out  and  deliver  for  revision  to  the  commission- 
ers a  schedule  of  their  rates  of  charges  for  the  transportation  of  freights,  cars, 
and  passengers,  within  twenty  days  after  the  president  or  superintendent  is 
notified  by  the  commissioners  that  they  are  ready  to  consider  the  same,  and 
on  failure  to  do  so,  said  railroad  company,  or  other  persons  so  operating  said 
railroad,  shall  b^  liable  to  a  fine  of  $100  for  every  day  of  said  failure  after  the 
expiration  of  said  twenty  days;  and  said  railroad  company  or  other  persons 
operating  any  railroad  shall  have  the  right  to  appear  and  make  such  proof  as 
they  may  desire  in  regard  to  revision  by  said  commissioners,  under  such  reg- 
ulations as  the  commissioners  may  prescribe. 

"Sec.  15.  Be  it  further  enacted,  that  said  commission  shall  have  an  ofHce 
at  the  capital,  and  shall  meet  there  on  the  first  Monday  in  every  month,  and 
shall  remain  in  session  until  all  business  before  them  is  dispose:!  of;  and 
shall  hold  other  sessions  at  such  times  and  places  as  may  be  necessary  for  the 
proper  discharge-of  their  dtities,  or  as  the  convenience  of  parties  in  the  judg- 
ment of  the  commission  may  require.  The  members  of  said  commission  shall 
•each  receive  a  salary  of  two  tlionsand  dollars,  unless  restrained  by  law  from 
the  performance  of  their  duties,  to  be  paid  as  the  salaries  of  the  other  state  offi- 
cers. It  shall  be  the  duty  of  the  commission  to  keep  a  record  of  all  its  pro- 
ceedings, which  shall  be  open  at  all  times  to  the  inspection  of  the  public. 

"Sec.  16.  Be  it  further  enacted,  that  all  money  paid  out  under  this  act 
shall  be  paid  on  warrant  of  the  comptroller  to  the  treasurer,  aa  by  law  pro- 
vided, including  such  sum  as  may  be  necessary  to  procure  office  furniture, 
stationery,  and  other  office  expenses,  including  rent  of  office  of  said  commis- 
sion: provided  that  such  office  expenses  shall  not  exceed  five  hundred  dollars 
per  annum. 

"Sec.  17.  Be  it  further  enacted,  that  whenever,  in  the  judgment  of  the  rail- 
road commission,  it  shall  appear  that  repairs  are  necessary  upon  any  such 
railroad,  or  that  any  addition  to  the  rolling  stock,  or  any  addition  to  or  change 
of  the  station  or  station-houses,  or  any  ciiange  in  the  rates  of  fares  for  trans- 
porting freight  or  passengers,  or  any  change  in  the  mode  of  operating  the  road 
and  conducting  its  business,  is  reasonable  and  expedient  in  order  to  promote 
the  security,  convenience,  and  accommodation  of  the  public,  they  shall  give 
information  in  writing  to  the  corporation  of  the  improvements  and  changes 
which  they  adjudge  to  be  proper,  and  a  report  of  the  proceedings  shall  be  in- 
cluded in  the  annual  report  of  the  commission  to  the  legislature. 

"Sec.  18.  Be  It  further  enacted,  that  the  said  commissioners  shall  have 
the  right  to  pass  free  of  charge  in  the  performance  of  their  duties  on  all  the 
railroadsin  this  state.  That  said  commissioners  shall  have  general  supervision 
over  all  the  railroads  of  Tennessee,  and  shall  examine  the  same  from  time  to 
time,  and  keep  themselves  informed  as  to  their  condition,  and  the  manner  in* 
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which  they  are  operated  with  reference  to  the  security  and  accommodation  of 
the  public,  and  the  compliance  of  the  several  corporations  with  their  char- 
ters and  the  laws  of  the  state. 

"Sec.  19.  Be  it  further  enacted,  that  said  commission  shall,  as  often  as  they 
deem  it  necessary,  examine  the  several  railroads  in  this  state,  and  shall  rec- 
ommend in  writing  to  the  several  railroad  companies,  or  any  of  them,  from 
time  to  time,  the  adoption  of  such  measures  and  regulations  as  said  commis- 
sioners deem  conducive  to  the  public  safety  and  interest. 

"Sec.  20.  Be  it  further  enacted,  that  the  managers  operating  the  several 
railroads  of  this  state  shall  furnish  the  said  commission  with  all  the  informa- 
tion required,  relative  to  the  management  of  their  respective  lines,  and  par- 
ticularly with  copies  of  all  leases,  contracts,  and  agreements  for  transporta- 
tion, with  express,  sleeping-car,  or  other  companies,  to  which  they  are  parties, 
with  schedules  of  tariff  rates. 

"Sec.  21.  Be  it  further  enacted,  that  the  several  railroad  com|)anie8,  trus- 
tees, or  receivers,  or  other  persons  operating  railroads  in  this  state,  be  and 
are  hereby  required  to  make  annual  returns  of  their  business  to  the  board  of 
comrnissioners  on  or  before  the  first  day  of  September  of  each  year,  made  up 
to  the  close  of  business  on  the  thirtieth  day  of  June  next  preceding,  which 
annual  returns  shall  be  made  in  duplicate  in  the  manner  prescribed  by  said 
commissioners,  upon  the  blank  forms  to  be  furnished  by  said  commissioners 
to  said  railroad  companies.  Any  railroad  company  which  shall  neglect  or  re- 
fuse to  make  such  terms  shall  forfeit  to  the  state  3100  for  each  day  of  such 
refusal  or  neglect. 

"Sec.  22.  Be  it  further  enacted,  that  every  railroad  company  shall,  within 
twenty-four  hours  after  the  occurrence  of  any  accident  to  a  train,  attended 
with  serious  personal  injury,  on  any  portion  of  its  line  within  the  limits  of 
the  state,  give  notice  of  the  same  to  the  railroad  commissioners,  who,  upon 
receiving  such  notice,  or  upon  public  rumor  of  such  accident,  may  repair  or 
dispatch  one  or  more  of  their  number  to  the  scene  of  said  accident,  and  in- 
quire into  the  facts  and  circumstances  thereof,  which  shall  be  recorded  in  the 
minutes  of  their  proceedings,  and  embraced  in  their  annual  report. 

"Sec.  28.  Be  it  further  enacted,  that  the  said  commissioners  may  summon 
and  examine,  under  oath,  such  witnesses  as  they  may  think  proper  in  rela- 
tion to  the  affairs  of  any  railroad  company. 

"Sec.  24.  Be  it  further  enacted,  that  the  board,  through  their  chairman^ 
shall  make  annual  reports  to  the  governor,  on  or  bsfore  the  first  day  of  De- 
cember in  each  year,  for  transmission  to  the  legislature,  of  their  doings  for 
the  year  ending  on  the  thirtieth  day  of  June  next  preceding,  containing  such 
facts  as  will  disclose  the  actual  workings  of  the  railway  system  in  this  state, 
and  such  suggestions  as  to  the  general  railroad  policy  of  the  state  as  may 
seem  to  them  appropriate.  They  shall  also  submit  such  recommendations  for 
further  legislation  upon  the  subjects  of  railroiids  as  they  may  deem  necessary 
or  advisable  for  the  Interests  of  the  state. 

"Sec.  25.  Be  it  further  enacted,  that  the  railroad  commissioners  shall  have 
at  all  times  access  to  the  list  of  stockholders  of  every  corporation  operating  a 
railroad  in  this  state,  and  may,  in  their  discretion,  at  any  time,  cause  the 
same  to  be  copied  in  whole  or  in  part  for  their  own  information,  or  for  the 
information  of  persons  owning  stock  in  such  corporations. 

"Sec.  26.  Be  it  further  enacted,  that  it  shall  be  the  duty  of  the  railroad 
commission,  by  correspondence,  conventions,  or  otherwise,  to  confer  with  the 
railroad  commissioners  of  other  states  of  the  Union,  and  with  such  persons 
from  states  having  no  railroad  commissionei's  as  the  governor  of  such  states 
may  appoint,  for  the  purpose  of  agreeing,  if  practicable,  upon  a  draft  of  stat- 
utes to  be  submitted  to  the  legislature  of  each  state,  which  shall  secure  such 
uniform  control  of  railroad  transportation  in  the  several  states,  and  from  one 
state  into  or  through  another  state,  as  will  host  subserve  the  interest  of  trade 
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and  conamerce  of  the  whole  country;  and  said  commission  shall  include  in 
their  annual  report  to  the  governor  an  abstract  of  the  proceedings  of  any  such 
conference  or  convention. 

"  Sec.  27 .  fie  it  f  urttaei  enacted,  that  no  person  holding  the  ofiBce  of  railroad 
commiasiuner  shall,  during  his  continuance  in  office,  personally,  or  through 
any  partner  or  agent,  render  any  professional  services,  or  make  or  perform 
any  business  contracts  with  or  for  any  railroad  owned  or  operated  in  this  state, 
excepting  contracts  made  with  such  railroad  in  its  capacity  as  common  carrier. 

"Sec.  28.  Be  It  further  enacted,  that  nothing  in  this  act  contained  shall  be 
construed  to  aftect  in  any  manner  or  degree  the  legal  duties,  rights,  and  obli- 
gations  of  any  railroad  corporation  or  other  person  owning  or  operating  any 
railroad  in  this  state,  or  its  legal  liability  for  the  consequences  of  its  neglect 
or  mismanagement,  whether  adjudged  by  said  commission  to  be  reasonable, 
expedient,  and  proper,  or  not.       *       ' 

"Sec.  29.  Be  it  further  enacted,  that  none  of  the  provisions  of  this  act  shall 
apply  to  any  railroad  now  being  constructed,  or  which  may  hereafter  be  begun 
and  constructed,  in  this  state,  until  ten  years  from  and  after  the  completion 
of  such  new  railroad. 

"Sec.  80.  Be  it  further  enacted,  that  witnesses  sommoned  to  appear  before 
said  commission  shall  be  entitled  to  the  same  per  diem  and  mileage  as  wit- 
nesses attending  the  circuit  court.  Witnesses  summoned  by  the  commissioners 
shall  be  paid  by  warrant  on  the  treasury,  to  be  drawn  by  the  comptroller  on 
the  certificate  of  the  president  of  the  board,  of  the  amount  to  which  such  wit- 
ness is  entitled;  witnesses  summoned  by  any  party,  to  be  paid  by  the  party  by 
whom  they  are  summoned.  And  the  commissioners  are  hereby  clothed  with 
the  same  power  to  enforce  the  attendance  of  witnesses  as  is  now  possessed  by 
any  court  of  record. 

"Sec.  31.  Be  It  further  enacted,  that  this  act  take  effect  from  and  after  its 
passage,  thd  public  welfare  requiring  it. 

"Passed  March  29,  1883.  "W.  L.  Ledgerwood, 

"Speaker  of  the  House  of  Eepresentatives. 
"B.  P.  Alexander, 

"Speaker  of  the  Senate. 

"Approved  March  30, 1883.  Wm.  B.  Bate,  Governor." 

The  bills  further  averred  that  the  defendants  had  notified  the  plain- 
tiff corporations  that  the;  would  proceed  under  that  act  to  revise  all 
their  tariffs  of  rates  within  the  state  of  Tennessee,  and  alleged  that 
the  proposed  action  of  the  commissioners,  as  well  as  the  said  legisla- 
tion, were  in  violation  of  the  state  and  federal  constitutions  in  several 
respects,  not  necessary  to  report,  as  the  decision  of  the  court  is  not 
based  npon  them.  The  constitutional  provisions  relied  upon,  to- 
gether  with  the  averments  of  the  bills  pertinent  thereto,  are  sujfi- 
ciently  stated  in  the  opinions. 

The  defendants  filed  their  affidavits  in  each  of  the  cases,  in  which 
they  denied  the  contention  of  the  plaintiffs  as  to  the  construction  of 
their  respective  charters,  and  the  allegations  upon  which  the  validity 
of  the  passage  of  the  act  was  attacked,  denied  that  the  act  in  any 
way  violated  the  constitutional  provisions  relied  on  by  the  plaintiffs, 
or  that  they  were  about  to  act  illegally  or  in  violation  of  plaintiffs' 
rights,  and  ■  explained  in  detail  what  they  had  done  under  the  act 
in  respect  of  the  plaintiffs'  roads,  and  what  course  of  conduct  they 
proposed  to  pursue.     They  averred  the  power  of  the  state  to  pass 
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the  act,  and  elaborately  detailed  certain  facts  in  the  condact  of  the 
plaintiffs  respectively,  to  show  the  neaessity  of  regulation  in  order 
to  prevent  the  unreasonable  and  unjust  charges  and  disoriminations 
cf  which  affiants  alleged  the  plaintiffs  had  been  guilty,  including  ex- 
cessive charges  beyond  the  maximum  prescribed  by  the  respective 
charters  of  the  plaintiffs.  They  also  expressed  a  great  desire  to  ex- 
ercise their  powers  under  the  act  with  becoming  caution  and  modera- 
tion, and  in  the  best  of  faith  to  the  railroad  companies  and  the  pub- 
lic, so  that  the  interests  of  all  should  be  reasonably  promoted  and 
protected. 

The  circuit  judge  granted  a  restraining  order,  and  directed  the  ap- 
plication for  a  preliminary  injunction  to  be  argued  at  Nashville  before 
himself  and  the  two  district  judges  of  Tennessee.  ■' 

Ed.  Baxter,  East  dc  Fogg,  Dickinson  dt  Eraser,  and  Smith  d  Allison, 
for  Louisville  &  N.  R.  Co. 

Wm.  M.  Baxter,  for  East  Tennessee,  V.  &  G.  R.  Co. 

Vertrees  do  Vertrees  and  <S.  F.  Wilson,  for  defendants. 

Before  Baxter,  Hammond,  and  Key,  JJ. 

Baxter,  J.  The  complainant,  the  Louisville  &  Nashville  Railroad 
Company,  claims  to  be  a  corporation  and  citizen  of  Kentucky,  and 
the  defendants  are  the  "railroad  commission,"  appointed  under  and 
pursuant  to  the  act  of  March  30,  1883.  The  provisions  of  this  act, 
so  far  as  they  are  material,  will  be  recited  in  the  progress  of  this 
opinion.  It  is  enough,  for  the  present,  to  say  that  it  purports  to 
vest  the  defendants  with  general  supervision  of  all  the  railroads  and 
railroad  operations  in  Tennessee.  The  complainant,  who  owns  and 
operates  several  railroads  in  the  state,  contends — First,  that  said  act 
was  not  passed  in  the  manner  prescribed  and  according  to  the  for- 
malities required  by  the  constitution,  or,  if  it  was,  it  was  not  passed 
in  the  form  in  which  it  has  been  promulgated;  and,  secondlif,  if  con- 
stitutionally enacted,  it  is  repugnant  to  the  state  and  federal  consti- 
tutions, and  therefore  void  and  inoperative.  It  furthermore  com- 
plains that  the  defendants  are  about  to  enforce  the  same  to  its  great 
detfiiment  and  irreparable  injury,  and  prays  for  an  injunction  to 
restrain  the  defendants  from  interfering,  under  the  color  thereof, 
with  its  property  or  business.  Per  contra,  the  defendants  insist  that 
the  act  was  regularly  passed  as  promulgated,  and  that  it  is,  in  all  of 
its  provisions,  within  the  constitutional  prerogatives  of  the  general 
assembly,  and  a  valid  enactment ;  and  that  the  enforcement  thereof 
by  them  will  be  uo  legal  wrong  of  which  the  complainant  has  any 
right  to  complain. 

Our  duty,  therefore,  is  to  inquire  and  determine  whether  there  is 
any  irreconcilable  repugnance  between  the  act  and'  the  state  or  fed- 
eral constitutions.  Its  .first  declaration  is  that  all  railroads  in  the 
state  are  public  highways,  over  which  all  persons  have  Qqual  rights 
of  transportation  for  their  persons  and  freight,  on  the  payment  of  a 
just  and  reasonable  compensation  therefor.     To  this  we  fully  assent. 
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Bailroads  have  been  created  mainly  for  the  accommodation  of  the 
pablio  and  to  facilitate  the  business  of  the  country.  They  are  indis- 
pensable to  the  rapid  and  cheap  transportation  of  commercial  com- 
modities. Under  the  fostering  care  and  protection  hitherto  extended 
to  them,  they  have  expanded  into  huge  proportions.  With  the  be- 
ginning of  this  year  \re  had  125,000  miles  of  road,  representing  more 
than  $5,000,000,000  of  capital,  giving  employment  to  500,000  people, 
and  in  the  annual  receipt  of  more  than  $800,000,060  of  earnings. 
They  permeate  every  part  of  this  extended  country,  and  in  a  large 
measure  monopolize  the  entire  inland  carrying  business.  Everybody, 
from  the  very  exigencies  of  business,  is  compelled  to  patronize  them. 
In  this  regard  business  men  are  left  without  any  option.  If  unre- 
strained by  wholesome  legislation  the  public  would  be  very  much  at 
their  mercy.  They  could,  by  unjust  discriminations,  made  under  the 
name  of  drawbacks,  rebates,  or  other  disingenuous  pretenses,  favor 
friends  and  oppress  opponents,  and  so  adjust  and  graduate  their  rates 
according  to  the  exigencies  of  fluctuating  markets,  as  to  secure  to 
themselves  or  those  who  operate  them  an  undue  proportion  of  ad- 
vancing prices.  It  would,  therefore,  in  view  of  these  obvious  possi- 
bilities, be  a  humiliating  confession  to  admit  that  there  was  no  re- 
served power,  either  in  the  court  or  the  legislature,  to  protect  the  pub- 
lic against  such  possible  abases.  We  do  not  hesitate  to  affirm  the 
existence  of  such  a  power^  Every  owner  of  property,  however  abso- 
lute and  unqualified  his  title,  holds  it  subject  to  the  implied  liability 
that  the  use  thereof  shall  not  be  injurious  to  the  public.  Bights  of 
property,  like  social  and  conventional  rights,  are  held  subject  to  such 
reasonable  limitations  in  regard  to  their  enjoyment  as  shall  prevent 
them  from  being  injurious  to  the  rights  of  others,  and  to  such  reason- 
able restraints  and  regulations, to  be  established  bylaw,  as, the  legis- 
lature may  from  time  to  time  ordain  and  establish.  It  is,  in  this 
principle,  applicable  alike  to  all  kinds  of  property,  generally  denom- 
inated the  "police  power"  of  the  state,  that  the  authori<|y  is  found  for 
such  control  over  individuals  and  (corporations,  and  over  their  prop- 
erty, as  is  necessary  to  insure  safety  to  all  and  promote  the  public 
convenience  and  welfare.  And  in  the  exercise  of  this  reserved  au- 
thority the  legislature  may  require  railroad  corporations  and  persons 
operating  railroads  in  the  state  to  observe  precautionary  measures 
against  accident,  forbid  unjust  discrimination  and  extortionate  charges, 
and,  where  there  is  no  valid  contract  to-  the  contrary,  prescribe  a 
reasqnable  maximum  of  charges  for  the  services  to  be  performed  by 
them,  and  enforce  the  same  by  appropriate  pains  and  penalties. 
There  are  many  other  things  that  may  be  lawfully  exacted  of  them, 
which  need  not  be  recapitulated  here.  The  legislature,  however,  can- 
not, under  the  pretense  of  regulation,  deprive  a  corporation  of  any  of 
its  essential  rights  and  privileges.  In  other  words,  the -rules  pre- 
scribed and  the  power  exerted  must  be  within  the  police  power  in  fact, 
and  not  covert  amendments  to  their  charters  in  curtailment  of  their 
T.19,no.lO— 44 
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corporate  franchises.  Nor  can  the  legislature,  in  the  exercise  of  this 
power,  make  any  regulation  in  contravention  of  the  state  or  national 
constitution.  Every  statute  which  invades  vested  rights,  inflicts  pun- 
ishment or  takes  private  property  otherwise  than  by  due  process  of 
law,  impairs  the  obligation  of  valid  contracts,  or  denies  to  any  one 
or  more  persons  the  equal  protection  of  the  law,  are  unconstitutional 
and  invalid. 

Does  the  act  in  question  violate  any  of  these  principles  ?  As  we 
have  seen,  it  assumes  to  vest  the  defendants  with  a  general  super- 
vision of  all  railroads  and  railroad  operations  in  the  state,  and  makes 
it  their  duty  "to  consider  and  carefully  revise  the  tariffs  of  charges 
for  transportation,"  etc.,  and  if,  in  their  judgment,  the  rate  charged 
by  them  "is  more  than  a  just  and  reasonable  compensation"  for  the 
service  to  be  performed,  or  if  such  rate  "amounts  to  unjust  and  un- 
reasonable discrimination"  'against  any  person,  locality,  or  corpora- 
tion, they  are  to  notify  said  corporations,  etc.,  of  the  changes  neces- 
sary to  reduce  the  rate  to  "a  just  and  reasonable  compensation,"  and 
to  "avoid  unjust  and  unreasonable  discrimination,"  and  "when  such 
changes  are  made  or  deemed  unnecessary, "  said  commissioners  are 
{tommanded  to  append  a  certificate  of  approval  to  the  schedule  of 
charges  so  authorized  by  them,  and  the  rates  thus  fixed,  approved, 
and  certified  shall  be  prima  facie  evidence  of  the  reasonableness  and 
justice  of  the  same;  but  they  are  nevertheless  subject  to  revision  by 
juries  as  will  be  hereinafter  shown.  The  act  does  not,  in  express 
(<irms,  command  railroad  carriers  to  adopt  the  rates  prescribed  by  the 
riommissioners,  but  provides  that  if  they  shall  "exact  and  receive" 
more  than  "a  just  and  reasonable  compensation,"  or  "demand  more 
than  the  rates  specified  in  any  bill  of  lading"  issued  by  them  respect- 
ively, or  shall  for  their  "advantage  or  for  the  advantage  of  any  con- 
necting line,"  or  of  "any  person  or  locality;"  or  if  such  railroad  cor- 
poration  makes  any  "unjust  or  unreasonable  discrimination,"  etc., 
(unless  in  the  fulfillment  of  an  existing  contract  or  some  contract  to 
be  thereafter  made  for  the  purpose  of  developing  some  industrial 
enterprise,)  it  shall  be  held  jyrirna  facie  guilty  of  the  crime  of  extor- 
tion, as  defined  by  the  act,  and  subjected  to  the  pains  and  penalties 
therein  imposed ;  and  evei7  "injured"  party  is  authorized  to  sue  for 
each  extortionate  charge,  and  recover  "ten  times  the  amount  of  the 
damages  sustained,"  and  a  reasonable  fee  for  his  counsel,  unless  it 
shall  appear  that  the  alleged  extortionate  charge  conformed  to  the 
rates  fixed  by  the  commission,  in  which  contingency,  (if  the  jury  shall 
entertain  the  opinion  that  the  rates  so  fixed  are  too  high  or  amount 
to  an  unjust  and  unreasonable  discrimination,)  they  are  required  to 
find  for  the  plaintiff,  but  only  for  his  actual  damages,  excluding  the 
fee  to  counsel.  Furthermore,  the  commissioners  themselves  are  not 
bound  by  the  rates  prescribed  by  them.  On  the  contrary,  they  are 
charged  with  the  duty  of  "investigating"  and  "determining"  whether 
any  of  the  provisions  of  said  act  are  violated^  and  whenever  satisfied 
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that  violations  thereof  have  occurred,  notwithstanding  the  corpora- 
tion may  have  charged  the  rates  fixed  and  authorized  by  them,  they 
are  peremptorily  commanded  by  the  statute  to  bring  suits  for  every 
such  violation  against  the  offender  in  the  name  and  for  the  benefit 
of  the  state;  and  if  upon  the  trial  the  jury  shall  believe  from  the  tes> 
timony  adduced  that  the  charges  are  "unjust  and  unreasonable,"  or 
that  they  "amount  to  unjust  and  unreasonable  discrimination,"  their 
verdict  must  be  for  the  state,  and  they  are  required  to  assess  and  re- 
turn therewith  a  penalty  of  not  less  than  $100  nor  more  than  $1,000, 
and  the  court  »hall  render  judgment  therefor.  • 

The  complainant  insists  that  the  act  is  too  indefinite  to  sustain  a 
suit  for  the  penalties  therein  imposed,  the  offenses  for  which  said 
penalties  are  to  be  inflicted  not  being  sufficiently  defined.  The  defini- 
tion of  the  two  principal  of  these  offenses,  is, — First,  the  taking  of 
"unjust  and  unreasonable  compensation;"  and,  secondly,  the  making 
of  "unjust  and  unreasonable  discriminations."  But  what  is  unjust  and 
unreasonable  compensation,  and  unjust  and  unreasonable  discrim- 
ination ?  And  can  an  action,  quasi  criminal,  be  predicated  thereon  ? 
It  was  expressly  held  to  the  contrary  in  the  case  of  Cowan  y.East  Term., 
V.  d  G.  11.  Co.,  decided  a  few  years  since,  at  Enoxville,  (but  not  re- 
ported,) because,  as  the  learned  judge  said,  "it  would  have  to  be  left 
to  a  jury,  upon  the  proof,  to  say  whether  the  difference"  in  the  rates 
"was  discrimination  or  not,"  and  that  the  same  difference  "might  in 
one  instance  be  held  a  violation  of  the  law  and  in  another  not,"  thus 
making  the  guilt  or  innocence  of  the  accused  dependent  upon  the 
finding  of  the  jury,  and  not  upon  a  construction  of  the  act.  "This," 
he  said,  "I  think  cannot  be  done."  If  this  decision  is  authoritative, 
it  is  conclusive  of  this  part  of  this  case.  We  think  the  decision  clearly 
right.  Questions  as  to  what  is  a  reasonable  time  for  the  performance 
of  a  contract,  or  reasonable  compensation  for  work  and  labor  done  by 
one  man  at  the  request  of  another  without  any  stipulation  as  to  the 
price  to  be  paid,  and  other  like  cases,  frequently  arise  in  civil  contro- 
versies. But  the  law  furnishes,  in  all  such  cases,  a  standard  of  com- 
pensation for  the  guidance  of  the  jury.  Without  such  legal  standard 
there  could  be  no  reasonable  approximation  to  uniform  results;  the 
verdicts  of  juries  would  be  as  variant  as  their  prejudices,  and  this 
could  not  be  tolerated.  To  thus  relegate  the  administration  of  the 
law  to  the  unrestrained  discretion  of  the  jury;  to  thus  authorize  them 
to  determine  the  ineasure  of  damages  and  then  assess  the  amount  to 
which  a  plaintiff  may  be  entitled,  would  inevitably  lead  to  inequalities 
and  to  injustice.  Hence,  the  statute  under  consideration  undertakes 
to  supply  this  desideratum  by  which  juries  are  to  be  governed  in  the 
determination  of  the  questions  submitted  to  them.  That  standard  is 
"that  no  rates  or  charges  for  service  in  the  transportation  of  freight 
over  any  railroad,  shall  be  held  or  considered  extortionate  or  excessive 
under  any  proceeding  under  this  act,  if  it  appears  from  the  evidence 
that  the  net  earnings    *    *    *     from  its  passenger  and  other  traffic 
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would  not  amount  to  more  than  a  fair  and  just  return  on  the  value  of 
which  such  railroads  with  its  appurtenances  and  equipments  to  be 
assessed  for  taxation." 

This  definition  is  somewhat  obscure.     But,  however  interpreted,  it 
does  not  obviate  the  objection  made  or  mitigate  its  force,  but  intensi- 
fies pre-existing  doubts.     The  value  is  to  be  the  amount  at  which  the 
road,  its  appurtenance^  and  equipments  q,re  "to  be  assessed  for  taxa- 
tion."    But  what  assessment  is  to  govern?    The  one  made  before  or 
after  the  alleged  overcharge  or  prohibited  discrimination?    The  lan- 
guage of  Hhe  act  is,  "to  be  assessed."   But  we  will  not  tarry  here.   Sup- 
pose the  value  satisfactorily  ascertained,  how  and  upon  what  basis 
are  the  net  earnings  to  be  computed  ?  Is  the  estimate  to  be  based  on 
past  receipts,  current  income,  or  anticipated  earnings  ?    Is  the  ac- 
cused corporation  to  be  held  to  anticipate  its  future  operations,  fore- 
see the  amount  of  its  receipts  and  expenditures,  and  accurately  fore- 
know its  future  profits  and  losses,  so  as  to  be  able  to  strike  a  balance 
in  advance  of  actual  results  in  order  to  make  its  charges  confortn  to 
the  requirements  of  the  statute?    If  so,  how  far  in  the  future  must 
their  foreknowledge  extend  ?   These  are  some  of  the  many  difficulties 
with  which  railroad  companies  are  to  be  embarrassed,  and  against 
which  the  act  requires  them  to  provide.     But  we  will  suppose  these 
to  have  been  successfully  surmounted,  and  another  and  more  obsti- 
nate problem  remains.     These  corporations  are,  in  addition  to  their 
expenses,  allowed  to  charge  at  a  rate  that  will  insure  a  "fair  and 
just  return"  on  the  value  of  their  property.     But  what  is  a  fair  and 
just  return  ?     This  vital  question  is  by  the  act  left  to  the  unqualified 
and  unrestrained  discretion  of  the  jury.     There  is  no  legal  standard 
erected  whereby  the  jury  can  measure  the  amount.     One  jury  may 
fix  it  at  2  or  3  per  cent,  per  annum,  while  another  jury  may,  in  view 
of  business  contingencies  and  fluctuating  values,  allow  6,  8,  or  10  per 
cent.,  and  their  action  would  bQ  so  far  conclusive  as  to  be  beyond 
the  revision  of  any  reviewing  court.     The  facts  that  the  jury  are  to 
ascertain  are — First,  the  net  earnings;  and,  secondly,  what  would  be  a 
"fair  and  just  return."     The  ascertainment  of  net  earnings  involves 
necessarily  an  inquiry  into  the  gross  receipts  and  expenditures.    May 
the  jury  revise  the  expense  account,  and  if  so,  to  what  extent  ?  Both 
the  earnings  and  expenses  vary  in  accordance  with  the  exigencies  of 
business.     Are  rates  to  be  varied  in  accordance  with  the  fluctuating 
fortunes  of  railroad  operations?     If  so,  a  charge  reasonable  in  itself 
and  honestly  made  might  be  rendered  extortionate,  and  hence  crim- 
inal, by  a  reduction  of  expenses  or  an  unexpected  increase  of  business, 
or  a  charge  honestly  made  on  the  supposition  that  5  or  6  per  cent, 
would  be  fair  and  just,  might  be  converted  into  a  crime  by  the  ver- 
dict of  a  jury  subsequently  rendered,  based,  it  may  be,  upon  facts 
transpiring  subsequent  to  the  alleged  violation  of  the  law. 

We  think  the  property  of  a  citizen — and  a  railroad  corporation  is, 
in  legal  contemplation,  a  citizen — cannot  be  thus  imperiled  by  such 
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vague,  uncertain,  and  indefinite  enaotments.  The  corporations  and 
persons  against  whom  this  act  is  directed  can  do  nothing  under  it 
with  reasonable  safety.  They  may  take  counsel  of  the  commission, 
act  upou  their  advice,  and  honestly  endeavor  to  conform  to  the  stat- 
ute. But  if  a  jury  before  whom  they  may  be  subsequently  arraigned, 
shall,  in  their  judgment  and  upon  such  arbitrary  basis  as  they  are  at 
liberty  to  adopt,  conclude  that  the  commissioners  misadvised  or  that 
the  managers  of  the  accused  railroad  corporation  made  a  mistake  in 
regulating  their  charges  upon  a  5  per  cent.,  instead  of  a  4  per  cent., 
basis,  the  honesty  and  good  faith  of  the  accused  will  go  for  nothing, 
and  penalty  upon  penalty  may  be  added  until  the  defendants'  prop- 
erty shall  be  gradually  transferred  to  the  public.  This  cannot  be  per- 
mitted. Penalties  cannot  be  thus  inflicted  at  the  discretion  of  a  jury. 
Before  the  property  of  a  citizen,  natural  or  corporate,  can  be  thus 
confiscated,  the  crime  for  which  the  penalty  is  inflicted  must  be  de- 
fined by  the  law-making  power.  The  legislature  cannot  delegate  this 
power  to  a  jury.  If  it  can  declare  it  a  criminal  act  for  a  railroad 
corporation  to  take  more  than  a  "fair  and  just  return"  on  its  invest- 
ments, it  must,  in  order  to  the  validity  of  the  law,  define  with  rea- 
sonable certainty  what  would  constitute  such  "fair  and  just  return." 
The  act  under  review  does  not  do  this,  but  leaves  it  to  the  jury  to  sup- 
ply the  omission.  No  railroad  company  can  possibly  anticipate  what 
view  a  jury  may  take  of  the  matter,  and  hence  cannot  know  in  ad- 
vance of  a  verdict  whether  its  charges  are  lawful  or  unlawful.  One 
jury  may  convict  for  a  charge  made  on  a  basis  of  4  per  cent.,  while 
Another  might  acquit  an  accused  who  had  demanded  and  received  at 
the  rate  of  6  per  cent.,  rendering  the  statute,  in  its  practical  working, 
as  unequal  and  unjust  in  its  operation  as  it  is  indefinite  in  its  terms. 
No  citizen,  under  the  protection  of  this  court,  can  be  constitutionally 
subjected  to  penalties  and  despoiled  of  his  property,  in  a  criminal  or 
quani  criminal  proceeding,  under  and  by  force  of  such  indefinite  legis- 
lation. 

The  act  furthermore  conflicts  with  the  eighth  section  of  the  elev- 
enth article  of  the  state  constitution  and  the  fourteenth  amendment 
to  the  constitution  of  the  United  States.  The  first  of  these  provides 
that  "the  legislature  shall  have  no  power  to  suspend  any  general  law 
for  the  benefit  of  any  particular  individual,  nor  to  pass  any  law  for 
the  benefit  of  individuals,  inconsistent  with  the  general  laws  of  the 
land ;  nor  to  pass  any  law  granting  to  any  individual  or  individuals 
rights,  privileges,  immunities,  or  exemptions,  other  than  such  as  may 
be  by  the  same  law  extended  to  every  member  of  the  community  who 
may  be  able  to  bring  himself  within  the  provisions  of  such  law;"  and 
the  last — the  fourteenth  amendment — prohibits  the  states  from  "de- 
priving any  person  of  life,  liberty,  or  property  without  due  process  of 
law,  or  denying  to  any  person  within  their  jurisdiction  the  equal  pro- 
tection of  the  law. "  It  is  not  necessary  for  us  to  undertake,  in  this 
"aee,  to  define  the  boundaries  or  limit  the  operation  of  these  just  eon- 
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Btituiional  restrictions  upou  legislative  authority.  Their  general  ob- 
ject  is  to  secure  to  all  citizens  in  like  circumstances  an  equality  of 
legal  rights,  and  to  protect  minorities  and  other  interests  not  strong 
enough  to  protect  themselves  against  the  aggressions  of  the  majority ; 
to  restrain  all  injurious  legislative  discrimination  against  persons  and 
property;  to  compel  an  equal  distribution  of  the  burdens  of  govern- 
ment upou  every  citizen,  natural  or  corporate,  coming  fairly  within 
the  purview  of  the  law ;  and  to  give  to  every  one  an  equal  right  to  in- 
voke the  remedies  prescribed  by  law  for  the  redjress  of  wrongs  done, 
either  to  his  person,  reputation,  or  property.  Such,  we  say,  is  the 
general  purpose  and  intent  of  these  constitutional  provisions.  The 
accuracy  of  this  interpretation  is  not,  as  we  understand,  questioned 
by  the  defendants.  Their  contention  is  that  railroad  property  is,  in 
many  respects,  peouliar  in  its  characteristics  and  uses,  requiring  leg- 
islation peculiarly  adapted  to  them,  and  that  to  so  legislate  is  not 
within  the  prohibitions  of  the  foregoing  constitutional  guaranties,  as, 
for  instance,  the  enactment  of  a  statute  to  regulate  the  running  of 
trains  by  railroads.  We  admit  the  contention  that  it  is  competent 
for  the  legislature  to  enact  laws  for  the  government  and  regulation  of 
railroads,  and  that  the  same  could  not  be  rendered  invalid  because  of 
their  non-applicability  to  other  and  dissimilar  properties.  But  it  does 
not  follow  that  the  legislature  can  enact  statutes  applicable  as  well  to 
other  kinds  of  property  as  to  railroads,  and  therein  discriminate  so  as 
to  impose  heavier  burdens  on  one  than  are  imposed  on  the  other.  Cer- 
tainly, they  cannot  so  distinguish  {^s  between  (Afferent  railroad  compan- 
ies or  between  railroad  corporations  and  persons  operating  railroads 
in  competition  with  them.  Nevertheless,  the  act  in  question,  if  valid, 
has  made  this  discrimination  in  the  most  direct  and  positive  terms. 
Although  it  professes  toprovide  for  theregulation of  railroad  companies 
and  persons  operating  railroads  in  this  state ;  and  although  both  are 
common  carriers  by  rail,  use  the  same  kind  of  machinery  and  motive 
power,  are  under  equal  obligations  to  the  public  and  to  their  patrons, 
and  compete  in  business,  railroad  corporations  are  thereby  burdened 
with  pains  and  penalties  not  imposed  on  persons  operating  railroads  in 
competition  with  them.  By  the  first  section  of  the  act  both  are  de- 
clared amenable  to  "injured  parties"  for  the  causes  therein  enumerated. 
But  the  third  section,  prescribing  penalties  in  favor  of  the  state,  as 
hereinbefore  stated,  for  charges  made  in  excess  of  what  a  jury  may 
subsequently  find  in  manner  aforesaid  and  upon  the  basis  stated,  to  be 
more  than  just  and  reasonable  compensation,  or  unjust  and  unrea- 
sonable discrimination,  is  expressly  confined  to  corporations.  Under 
this  section,  corporations  are  subject  to  be  sued,  harassed,  and  wor- 
ried by  expensive  and  ruinous  litigation,  and  to  the  payment  of  the 
penalties  and  costs  therein  provided,  while  persons  operating  rail- 
roads in  active  competition  with  them,  engaged  in  the  same  kind  of 
quasi  public  service  and  under  the  same  obligations  of  fidelity  and 
diligence,  are  exempt  therefrom. 
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Another  and  like  invidious  discrimination  is  contained  in  section  13. 
This  section  makes  it  the  duty  of  the  comuissionera  to  "consider  and 
carefnlly  revise  all  the  tariffs  of  charges  for  transportation  of  any  per- 
son or  corporation  owning  or  operating  a  railroad  in  this  state,"  and  if, 
in  their  judgment,  "any  such  charge  is  more  than  just  and  reasonable 
compensation  for  the  service  for  which  it  is  proposed  to  be  made,  or 
if  any  such  charge  amounts  to  unjust  and  unreasonable  discrimina- 
tion against  any  person,  locality  or  corporation,"  the  commissioners 
are  to  "notify  the  person  or  corporation  of  the  changes  necessary  to 
reduce  the  rate  to  a  just  and  reasonable  compensation,  and  to  avoid 
an  unjust  and  unreasonable  discrimination ;"  and  "when  such  changes 
are  madb,"  or  "when  none  are  deemed  proper  and  expedient,  the 
commissioners  are  to  append  a  certificate  of  approval  to  such  tariff 
of  charges,  and  in  case  such  change"  suggested  by  the  commission 
"shall  not  be  made,"  or  if  "any  charge,  subsequently  made,  shall 
not  conform  thereto,"  said  "corporation  shall  be  held  prima  facie 
guilty  of  extortion."  It  is  corporations,  and  not  persons  operating 
railroads,  who  are  to  be  held  prima  facie  guilty  of  extortion  under  this 
section,  and  it  is  corporations,  and  corporations  only,  who  can  be 
punished  under  its  provisions,  and  thus .  it  appears  the  act  is,  in  its 
severest  features,  more  exacting  and  oppressive  of  corporations  than 
of  .persons  operating  railroads,  the  former  being  subjected  to  penal- 
ties and  to  punishment  from  which  the  latter  are  exempt.  But  the 
unconstitutional  discrimination  of  this  act  is  not  confined  to  discrim- 
iiiation  between  railroad  corporations  and  persons  operating  rail- 
roads, but  extends  to  a  discrimination  between  railroad  corporations 
themselves,  the  twenty-ninth  section  thereof  expressly  declaring  that 
"none  of  its  provisions"  shall  apply  to  any  railroad  then  being  "con- 
structed," or  which  might  thereafter  be  "begun  and  constructed  in  the 
state, "  until  "  ten  years  from  and  after  its  completion."  Wherefore  this 
distinction  between  existing  roads  and  roads  to  be  thereafter  built  ? 
If  the  act  was  a  proper  regulation,  why  not  apply  it  to  roads  to  be 
hereafter  built  ?  If  the  legislature  can  thus  draw  the  line  between 
different  railroads  based  on  the  date  at  which  they  were  or  are  to  be 
constructed,  where  and  at  what  point  is  legislative  discrimination  to 
cease?  If  the  legislature  can  thus  discriminate  between  new  and  old 
roads,  it  can  assume  any  other  arbitrary  basis  in  support  of  invidious 
legislation,  and  in  this  way  oppress  one  interest  for  the  benefit  of  an- 
other; and  if  it  can  do  this,  the  foregoing  wise  and  just  provisions  of 
the  state  and  national  constitutions,  intended  to  secure  an  equality  of 
rights  to  every  citizen,  may  as  well  be  eliminated  from  those  sacred 
instruments. 

Notwithstanding  the  act  under  consideration  professes  to  regulate 
railroad  operations,  it,  in  effect,  places  the  business  of  aU  railroad 
corporations  in  the  state  under  defendants'  supervision  and  control. 
In  addition  to  the  authority  to  revise  their  tariffs  of  charges,  as  here- 
inbefore shown,  the  commissioners  may,  for  undisclosed  reasons,  and 
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without  accountability  to  any  one,  give  better  rates  to  one  corporation 
than  to  another.  And  (section  17)  whenever,  in  their  judgment,  "it 
shall  appear  that  repairs  are  necessary,"  or  that  "additional  rolling 
stock"  is  needed,  or  "any  change  of  stations  or  station-houses,"  or 
"any  change  in  rates"  are  desirable,  or  "change  in  the  mode  of  oper- 
ating any  road,  and  conducting  its  business  is  reasonable  or  ex- 
pedient," the  commissioners  "shall  give  information  in  writing"  to 
the  corporation  of  the  "improvements  and  changes  which  they  may 
adj/udge  proper,"  etc'.  These  powers,  in  addition  to  the  authority  to 
prescribe  rates,  include  all  the  incidents  pertaining  to  the  absolute 
ownership  of  property.  In  the  exercise  of  them  the  commission  can 
limit  receipts  and  dictate  expenditures,  insure  prosperity  to  one  com- 
pany and  drive  another  into  bankruptcy,  and  assume  the  manage- 
ment and  control  of  the  business  and  operations  of  every  railroad 
corporation  in  the  state. 

But  the  defendants  say  that  their  revisions  of  tariff  rates  and  sug- 
gestions in  regard  to  the  methods  of  conducting  business  are  not  ob- 
ligatory on  the  railroad  corporations;  that  the  statute  is  advisory  and 
not  mandatory  in  its  terms.  Thip  is  true;  upon  the  face  of  it,  the 
railroad  companies  are  left  to  adopt  or  reject  the  rates  fixed,  and  ig- 
liore  the  suggestions  made  by  the  commissioners.  But  if  they  de- 
cline to  conform  to  the  rates  fixed  by  the  commissioners  they  do  so 
at  the  peril  of  subjecting  themselves  to  a  multiplicity  of  suits  by  the 
state  and  by  individuals,  to  be  tried  by  juries  interested  in  the  reduc- 
tion of  charges,  and  upon  the  anomalous  principles  declared  by  the 
act,  whteh,  by  force  of  the  prima  facie  effect  therein  given  to  the 
ex  parte  action  of  the  commissioners,  reverses  the  presumption  of  in- 
nocence hitherto  accorded  to  all  defendants  in  criminal  or  qiiasi  crim- 
inal proceedings,  and  casts  the  burden  of  exculpation  on  the  accused. 
That  8uch  litigation  will  follow  is  not  at  all  problematical ;  it  is  cer- 
tain. The  autliors  of  this  statute  have  been  careful  to  place  this  be- 
yond doubt.  It  is  therein  made  the  imperative  duty  of  the  com- 
missioners, in  the  event  any  railroad  company  refuses  to  adopt  the 
rates  to  be  prescribed  by  them,  to  institute  and  prosecute  a  suit,  as 
hereinbefore  stated,  for  every  overcharge;  and  the  juries  called  to 
try  them,  will,  by  the  express  command  of  the  statute,  be  compelled 
to  find  against  the  defendants  and  assess  the  penalties  imposed,  un- 
less defendants  establish  by  affirmative  proof  that  its/uture  net  earn- 
ings, on  the  arbitrary  basis  declared  by  the  act,  will  not  exceed  a  fair 
and  just  return  on  the  value  of  its  property  to  be  assemedfor  taxation, 
the  jury  being  the  exclusive  judges  of  what  a  fair  and  just  return  is. 
This  much  is  expressly  commanded.  But  "injured  parties"  are  left 
to  the  exercise  of  their  own  discretion  whether  they  will  sue  or  not. 
Nevertheless,  by  way  of  inducement,  the  prima  facie  effect  given  by 
the  act  to  the  judgment  of  the  commissioners  supplies  them  with  the 
requisite  proof  to  sustain  their  actions,  and,  as  an  additional  encour- 
agement, the  act  offers  ten  times  the  amount  of  the  dcimagea  sustained. 


Digitized  by 


Google 


L0DI8VIIJ.X  &  N.  B.  CO.  V.  BAILSOAD  COMMISSION  OF  TBNNBBBBB.     697 
y 

and  a  reasonable  attorney's  fee,  to  be  paid  by  the  railroad  company. 
No  railroad  company  in  the  state  can  successfully  cope  with  the  liti- 
gation that  will  inevitably  follow  a  refusal  by  it  to  conform  to  the 
requirements  of  the  .commissioners  in  the  particular  mentioned. 
Through  the  indefinite  terms  of  the  statute,  severity  and  multiplicity 
of  its  penalties,  the  impossibility  of  determining  in  advance  of  the 
verdict  of  a  jury  iu  the  particular  case,  what  is  and  what  is  not  a 
^delation  of  its  provisions,  the  power  conferred  or  attempted  to  be 
conferred  on  juries  to  define  the  offense  and  then  infiict  punishment, 
coupled  with  the  ex  post  facto  eSeot  given  to  their  verdict,  involves 
everything  in  uncertainty  and  commits  every  railroad  corporations  in 
the  state  to  the  mercy  of  the  commission.  By  the  slow  but  certain 
operation  of  this  statute,  the  commission  can,  if  they  want  to,  grad- 
ually take  and  appropriate  all  the  railroad  property  in  the  state  to 
the  public  use,  without  that  just  compensation  provided  for  by  the 
constitution.  In  a  word,  the  commission,  under  the  terms  of  this 
act,  hold,  in  so  far  as  railroad  corporations  are  concerned,  the  issue 
of  life  and  death  as  in  the  hollow  of  their  hands. 

Of  what  avail,  then,  is  the  suggestion  that  the  powers  of  the  com- 
mission are  only  advisory  ?  To  whom  and  in  relation  to  what  is  their 
advice  to  be  given?  They  speak  to  the  owners  of  $50,000,000  of' 
railroad  property;  and,  although  they  may  speak  in  the  most  defer- 
ential language,  the  companies  to  whom  their  gentle  admonitions  are 
to  be  addressed,  thoroughly  understand  and  justly  appreciate  the  un- 
limited authority  with  which  they  are  clothed  by  the  act,  the  uncer- 
tainties ahead,  the  dangers  with  which  they  are  environed,  and  the 
ruinous  litigation  to  which  they  will  be  exposed  if  they  decline  to  adopt 
the  suggestions  made,  and  they  will,  therefore,  with  a  lively  sense  of 
their  utter  helplessness,  cravenly  submit  to  the  will  of  the  commission, 
although  such  submission  may  remotely  involve  the  company  in  hope- 
less insolvency.  Like  apprehension  would  continue  them  the  ready 
and  flexible  tools  of  the  power  thus  placed  over  them,  and  the  expressed 
wishes  of  the  commission  would,  in  every  instance,  be  accepted  and 
acted  upon  as  if  it  was  a  positive  command.  No  prescience  is  requi- 
site to  forecast  the  consequences.  The  commission  would  become  the 
practical  managers  of  all  our  railroads.  They  are  to  be  elected  every 
two  years  by  a  popular  vote.  In  the  absence  of  some  radical  change 
of  party  methods,  the  commission,  to  be  elected  from  time  to  time, 
would  represent  and  execute  the  policy  of  the  dominant  party,  and, 
unconsciously  or  intentionally,  manipulate  this  great  interest  for  the 
benefit  of  the  political  organization  to  which  they  belong.  Eailroad 
property,  on  the  successful,  judicious,  and  just  management  of  which 
the  future  growth  and  prosperity  of  the  state  so  essentially  depend, 
would  become  the  prey  of  the  spoilsmen;  and  an  irresponsible  oligar- 
chy, far  more  dangerous  to  political  morals  and  the  business  interests 
of  Tennessee  than  any  possible  railroad  combination,  would  be  firmly  , 
established  in  our  midst. 
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We  do  not,  by  these  commenta,  intend  to  oast  any  imputation  upon 
the  defendants.  There  is  nothing  in  this  record  which,  in  any  degree, 
impugns  either  their  actions  or  motives.  So  far  as  we  can  see,  they 
have,  in  good  faith,  endeavored  to  perform  their  duties  as  they  un- 
derstand them.  Our  object  is  simply  to  point'  out  the  extraordinary 
powers  attempted  to  be  conferred  by  the  act,  and  to  indicate  the 
large  opportunities  which  it  affords  for  an  abuse  of  power  and  an  in- 
vasion of  vested  rights  under  the  color  of  authority;  how  it  is  that 
railroad  organizations  could  be  subjected  to  party  service  under  its 
provisions  and  be  manipulated  as  well  against  as  in  furtherance  of 
th^  public  interests,  and  to  say,  in  the  language  of  the  supreme  court 
of  Tennessee,  in  the  case  of  Famsworth  v.  Vance,  2  Coldw.  108,  that 
"this  tremendous  power"  does  not,  as  we  think,  lurk  within  the  prin- 
ciples of  legislative  power."  We  repeat,  the  regulating  power  of  the 
legislature  and  the  courts  is  sufficient  to  compel  railroad  companies 
to  perform  all  their  undertakings  in  favor  of  the  public,  and  to  prevent 
6t  punish  all  derelictions  of  duty.  The  legislature  can  enact  laws, 
within  constitutional  limits,  for  the  regulation  of  railroads  and  rail- 
road operations,  but  it  cannot  lawfully  authorize  a  commission,  by 
direct  or  indirect  legislation  intended  to  accomplish  that  end,  or  neoea- 
sarily  involving  that  result,  to  take  control  of  their  business  and  oper- 
ations. Such  legislation  would  be  an  unauthorized  and  unconstitu- 
tional invasion  oiE  private  rights.  The  act  ia  also,  as  we  think,  a 
regulation  of  interstate  commerce,  and  to  that  extent  an  intrusion 
upon  the  exclusive  legislative  authority  of  congress.  The  reasons  for 
this  belief  will,  by  special  request,  be  stated  by  brother  Hahhond. 

Other  objections  to  the  constitutional  validity  of  the  statute,  which 
we  think  are  entitled  to  grave  consideration,  have  been  urged  in  argu- 
ment. But  as  those  already  discussed  are  decisive  of  the  case,  we  do 
not  deem  it  necessary  to  further  consider  or  discuss  them  in  this  case. 

The  prayer  of  complainants  for  a  preliminary  injunction  will  be 
granted. 

Hammond,  J.  It  is,  in  our  judgment,  a  grave  misapprehension  of 
the  Granger  Cases  to  affirm  that  they  support  the  legislation  involved 
in  this  controversy.  Munn  v.  Illinoia,  94  U.  S.  113;  Chicago,  etc.,  R. 
Co.  V.  Iowa,  Id.  155;  Peik  v.  Chicago,  etc.,  R.  R.  Id.  164;  Chicago^ 
etc.,  R.  R.  y.-Ackley,  Id.  179 ;  Winona^  etc.,  R.  R.  v.  Blake,  Id.  180; 
Stone  V.  Wisconsin.  Id.  181;  Shields  v.  Ohio,  95  U.  S.  319.  The  over- 
shadowing question  in  those  cases,  obviously,  was  that  arising  out  of 
the  claim  to  entire  exemption  from  all  legislative  control  over  their 
business  by  the  warehousemen  and  common  carriers.  This  claim 
they  based  upon  the  supposed  inviolability  of  their  property  rights, 
and  the  leading  feature  of  the  decisions  is  that  they  had  not  been 
"deprived  of  their  property  without  due  process  of  law"  by  legislation 
regulating  the  maximum  of  charges  they  might  make,  because  they 
had,  like  ferrymen,  millers,  etc.,  embarked  their  property  in  a  busi- 
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ness  affected  with  a  public  interest,  whereby  it  ceased  to  be  juris  pri' 
vati  only.  The  court  said  comparatively  little  upon  the  subject  of 
interstate  commerce  in  its  relation  to  such  legislation,  and  it  is  some- 
underatand  the  language  of  the  court  on  this  topic,  but  when  they 
what  difficult,  from  the  meagre  report  of  the  cases,  on  that  point,  to 
are  read,  in  the  light  of  previous  and  subsequent  decisions,  on  that  es- 
pecial subject,  there  is  no  difficulty  whatever  in  reaching  a  foil  under- 
standing of  its  meaning.  The  decisions  amount,  we  think,  only  to 
this — where  a  warehouseman  or  common  carrier  is  engaged  in  the 
storage  of  goods  or  their  carriage  within  a  state,  and  exchiaioely  within 
it,  the  rates  of  charges  for  such  business  are  subject  to  legislative  con- 
trol by  the  state,  and  the  fact  that  such  legislation  may  indirectly  and 
remotely  affect  commerce  between  the  states  does  not  invalidate  it; 
because,  if  congress  has,  by  reason  of  this  indirect  and  remote  rela- 
tion of  such  local  business  to  interstate  commerce,  any  right  to  assert 
control  over  what  is  primarily  domestic  commerce  only,  it  is  to  be 
presumed,  until  congress  acts,  that  it  does  not  intend  to  displace  the 
right  of  the  state  to  control  its  domestic  commerce. 

While  it  does  not  appear  by  the  report  of  these  cases,  it  is  familiar 
to  all  who  are  informed  about  the  general  character  of  the  discussions 
had  over  these  questions,  that  the  railroad  companies  have  contended, 
at  all  times  and  in  all  places,  that  there  is  such  a  necessary  co-rela- 
tion and  interdependence  between  domestic  commerce  by  rail  within 
a  state  and  that  which  is  carried  on  among  the  states,  and  between 
local  and  through  rates  of  charges  for  transportation  and  competitive 
rates  from  more  or  less  distant  points,  that  local  rates  cannot  be  reg- 
ulated by  the  several  states,  or  any  one  of  them,  without  disturbing  dis- 
astrously all  rates  whatever,  thereby  seriously  and  directly  affecting 
interstate  commerce.  It  was  undoubtedly  in  reply  to  this  argument 
that  the  decisions  were  directed,  and  there  is  no  denying  that  they 
close  the  argument  and  preserve  the  right  of  state  control,  notwith- 
standing any  disturbance  it  may  occasion  rates  for  transportation 
between  the  states.  But  there  is  a  vast  difference  between  that  prin- 
ciple and  the  argument  made  here  in  support  of  this  legislation,  that 
until  congress  chooses  to  regulate  interstate  commerce  in  respect  to 
rates  for  transportation  from  one  to  another  state,  the  states  may 
regulate  it,  each  within  its  own  limits.  It  is  applying  the  doctrine 
of  the  supreme  court,  in  these  cases,  to  an  entirely  different  subject- 
matter.  To  say  that  the  state  may  regulate  the  rates  of  transporta- 
tion for  its  domestic  commerce  until  congress  chooses  to  exercise  any 
power  it  may  have  over  that  transportation,  because  of  its  more  or 
less  intimate  connection  with  commerce  between  the  states,  is  one 
thing,  and  to  say  that  all  rates  of  transportation  on  articles  in  tran- 
■sit  within  the  borders  of  the  states,  whether  passing  between  two  or 
more  states  or  not,  concern  domestic  commerce,  and  are  pro  hoc  vice 
aabject  to  state  control,  is  quite  another. 
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One  of  the  learned  counsel  for  defendants  seemed  to  shrink  from 
taking  this  position  at  the  argument,  struggling  in  the  face  of  the 
plain  language  of  the  act  to,  somewhat  confine  its  operation  to  local 
limits,  but  the  other,  following  the  attorney  general  of  Illinois,  in  Peo' 
pie  V.  Wabash,  etc.,  R.  li.  104  Dl.  4:76;  S.  C.  105  III.  236,  boldly  as- 
sumed that  until  congress  acts  the  legislature  may  regulate  aU  rates 
for  carriage  "within  the  state,"  no  matter  where  the  carriage  is  to  be 
done,  on  the  theory  that  it  is  the  act  of  making  the  charge  or  rate  for 
transportation  that  the  state  condemns  or.  regulates,  and  not  the 
transportation  itself;  wherefore  its  effect  on  interstate  commerce  is 
only  indirect.  By  this  counsel  mean — for  the  illustration  was  put  to 
test  the  argument — ^that  the  state  may  regulate  charges  on  a  car-load 
of  coal  coming  from  the  Ohio  river  at  Cincinnati,  or  LouisTille,  to 
Nashville,  or  passing  through  the  state  to  Montgomery,  so  long  as 
the  regulation  is  confined  to  the  charges  for  transportation  over  those 
miles  of  the  route  within  the  boundary  of  Tennessee.  But  we  do 
not  think  this  is  what  the  supreme  court  means  in  the  Granger 
Cases.  It  is  true,  counsel  say  this  is  only  affecting  interstate  com- 
merce "incidentally,"  but  they  are  driven  to  this  because  the  supreme 
court  has  declared  that  it  can  only  be  so  affected.  But  for  that  ex- 
igency it  is  probable  no  ingenuity  would  suggest  that  the  control  of 
compensation  for  the  carriage  of  goods  was  not  a  direct  control  of  the 
carriage  itself,  nor  that  the  control  of  a  part  was  not  as  direct  in  its 
action  as  the  control  of  the  whole  compensation.  Nor  does  it  in  the 
least  change  this  result  to  affirm  that  it  is  the  act  of  making  an  un- 
just charge  or  discrimination  at  which  the  law  is  aimed.  What  is 
making  the  charge  ?  Plainly,  it  is  simply  the  act  of  contracting  for 
the  transportation,  and  the  operation  of  the  law  is  just  as  direct  when 
the  contract  is  forbidden,  or  regulated  as  to  its  terms,  as  when  the 
act  of  transportation  itself  is  forbidden  or  only  permitted  on  those 
terms.  It  is,  in  fact,  the  most  direct  and,  of  all  regulations,  the 
most  vital  to  that  intercourse  we  call  commerce,  to  control  the  com- 
pensation for  that  transportation  by  which  an  exchange  of  the  com- 
modities is  effected ;  for  without  the  transportation  there  can  be  no 
exchange  between  different  places,  and  it  is  therefore  the  chief  ele- 
ment of  interstate  commerce.  It  is  like  saying  the  control  of  the  cir- 
culation of  the  blood  for  a  space  of  one  inch  along  the  aortal  trunk 
affects  the  victim's  life  only  "incidentally,"  to  say  that  the  control  of 
the  rates  of  compensation  of  that  part  of  a  great  line  of  interstate 
commerce,  lying  between  the  boundaries  of  a  state,  so  affects  that 
commerce.  The  injury  may  be  small,  but  it  is  none  the  less  direct, 
and  not  at  all  incidental,  because  it  is  only  slight.  And,  as  the  cir- 
cuit judge  well  remarked  at  the  argument,  if  Tennesee  may  control 
the  rates  for  interstate  commerce  within  its  limits,  Kentucky  may, 
and  so  on  until  the  states  have  usurped  the  regulation  of  the  whole 
matter.     Indeed,  this  act  of  the  legislature  seems  to  be  grounded  on 
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this  very  notion,  for  we  find  in  section  26  that  the  railroad  commis- 
sion is  constituted  a  kind  of  diplomatic  agency  to  accomplish  that 
purpose.     It  enacts: 

"That  it  shall  be  the  duty  of  the  railroad  commission,  by  correspondence, 
conventions,  or  otherwise,  to  confer  with  the  railroiid  commissioners  of  other 
states  of  the  Union,  and  with  such  persona  from  states  having  no  railroad 
commissioners  as  the  governor  of  such  states  may  appoint,  for  the  purpose 
of  agreeing,  if  practicable,  upon  a  draft  of  statutes  to  be  submitted  to  the  leg- 
islature of  each  state,  which  shall  secure  such  unifttrm  control  of  railroad 
trausportation  in  the  several  states,  and  from  one  state  into  or  through  another 
state,  as  will  best  subserve  the  interest  of  trade  and  commerce  of  the  whole 
country;  and  said  commission  shall  include,  in  their  annual  report  to  the  gov- 
ernor, an  abstract  of  the  proceedings  of  any  such  conference  or  convention." 

It  was  to  obviate  the  necessity  for  making  commercial  treatie8 — and 
in  effeot  this  aection  is  a  provision  for  such  treaties — and  to  avoid  the 
danger,  conf asion,  and  disaster  certain  to  result  to  commerce  between 
the  states  from  this  power  of  sovereign  states  over  that  commerce 
that  the  exclusive  power  was  conferred  upon  the  federal  government _ 
"to  regulate  commerce  with  foreign  nations,  and  among  the  several 
states  and  with  the  Indian  tribes."  Const,  art.  1,  §  8.  This  operates 
as  a  necessary,  wise,  and  self-imposed  limitation  upon  the  otherwise 
sovereign  power  of  the  states  over  the  subject.  It  is  not  a  police  power 
in  any  proper  sense,  and  in  our  judgment  much  confusion  has  arisen 
by  80  treating  it  in  the  struggle  to  find  some  method  of  evading  the 
federal  compact  to  surrender  it.  It  belongs,  it  may  be,  to  that  immense 
and  almost  illimitable  residuum  of  governmental  power  which  has  not 
been  technically  classified;  but  if  it  has  been,  there  is  no  better  name 
for  it  than  that  by  which  it  is  known  among  all  nations^the  commer- 
cial power ;  or,  as  it  is  called  in  the  constitution  itself,  the  power  to 
regulate  commerce.  It  is  one  of  the  chief  functions  of  all  govern- 
ments to  promote  and  encourage  the  interchange  of  commodities  and 
intercourse  of  the  people  among  themselves  and  with  foreign  nations 
and  neighboring  states.  In  the  exercise  of  this  power  innumerable 
laws  are  made,  and,  in  matters  relating  to  the  international  or  inter- 
state concerns  of  commerce,  treaties  and  compacts  are  formed,  of 
which  the  federal  constitution  is,  in  this  respect,  a  conspicuous  ex- 
ample. 

If  the  interchange  or  intercourse  be  "within  the  state,"  it  is  prop- 
erly called  domestic  commerce,  if  from  one  to  another,  international, 
or,  as  to  our  Union,  interstate  commerce ;  and  the  government  may, 
and  often  does,  where  it  can  control  at  all,  under  this  power  "to  reg- 
ulate commerce,"  control  the  instrumentalities  of  that  commerce. 
There  are,  to  be  sure,  certain  limitations  on  the  power,  as  on  all  its 
other  powers,  arising  out  of  the.  laws  of  private  right  and  private 
property;  but  it  is  too  late  now  to  deny,  in  view  of  these  decisions  of 
the  supreme  court,  that  charges  for  transportation  are  a  matter  of 
public  concern,  the  private  property  engaged  being  dedicated,  so  to 
speak,  to  a  public  use,  and  the  government  may  therefore  exercise 
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certain  legislative  control  of  these  charges.  Bat  non  constat  that  the 
states  may,  under  our  system  of  government,  exercise  it.  If  it  be 
domestic  transportation,  wholly  vrithin  the  state,  they  may;  nor  does 
it  cease  to  be  wholly  within  because  the  thing  transported  has  come 
from  without,  nor  because  it  may  be  destined  to  go,  ultimately,  be- 
yond  the  state;  but  the  particular  transportation  for  which  the  charge 
is  made  must  be  wholly  within  the  state.  If  it  be  partly  within  and 
partly  without,  the  state  cannot  regulate  that  within  and  leave  the 
federal  power  to  act  on  that  without,  but  has  no  control  whatever 
-over  the  charges  for  such  a  transportation.  It  is  in  the  very  nature 
of  the  thing  itself  not  local  or  of  domestic  concern,  and  the  states 
have  no  more  power  by  such  a  construction  or  characterization  to 
regulate  the  rates  by  the  uniform  legislation  suggested  by  the  section 
of  the  act  just  quoted  than  they  have  to  so  regulate  the  rates  of  post- 
age or  the  weights  of  coins.  That  congress  refrains  from  establish- 
ing  such  uniform  regulation  only  indicates  an  expression  of  the  fed- 
eral will  that  the  rates  shall  be  left  to  regulate  themselves  under  the 
ordinary  economic  laws  that  govern  the  commerce  between  the  states. 
Declamation  and  argument  in  favor  of  the  wisdom  or  necessity  for 
some  regulation  are  appropriate  in  the  halls  of  congress,  at  the  bal- 
lot-box, or  wherever  the  state,  as  one  of  the  federal  units,  may  bring 
its  power  to  bear  upon  the  federal  will,  but  they  cannot  and  should 
not  influence  the  courts,  state  or  federal,  to  evade  or  deny  this  dis- 
tributive principle  of  our  governmental  power  over  the  subject  of 
transporation  as  an  instrumentality  of  commerce. 

Again,  to  interpret  the  opinions  of  the  supreme  court  in  the  Granger 
CateB,  as  they  are  by  this  act  of  the  Tennessee  legislature  and  the 
arguments  made  at  the  bar  interpreted,  is  to  convict  the  court  of  an 
expression  of  the  barest  platitude  by  a  declaration,  in  another  form, 
that  an  act  of  a  state  legislature  can  have  no  extraterritorial  force; 
for  it  amounts  to  nothing  more  to  hold  that  when  a  car-load  of  mer- 
chandise starts  across  the  country  froni  New  York  to  New  Orleans, 
each  state  may,  until  congress  acts,  regulate  the  charges  for  its  trans- 
portation over  the  Tails  situated  in  that  state;  because,  it  is  appar- 
ent that,  whether  congress  has  acted  or  not,  neither  state  could  regu- 
late it  elsewhere,  and  this  without  the  least  regard  to  the  "domestic" 
or  "interstate"  character  of  the  commerce,  or  to  the  "direct"  or  "inci- 
dental" effect  upon  it.  Every  mile  of  the  route  lies  in  some  state, 
and  when  each  has  acted  successively  on  the  transportation,  whether 
the  action  be  "direct"  or  "incidental,"  and  the  subject-matter  of  it 
"domestic"  or  "interstate,"  becomes  wholly  immaterial,  and  there  is 
nothing  left  to  support  the  force  of  these  terms  as  used  in  the  opin- 
ions. But  they  are  full  of  significance,  if  we  observe  the  distinction 
between  a  transportation  that  commences  in  oue  state  and  ends  in 
another  and  one  that  commences  and  ends  within  the  limits  of  a 
single  state.  By  this  act,  and  the  argument  in  support  of  it,  all  dis- 
tinctions are  obliterated  and  all  commerce  is  forced  to  become  do- 
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mestic  in  order  that  the  states  may  act  upon  it.  While  the  car-load 
of  goods  is  in  New  York  it  is  domestic  to  that  state,  and  so  on  as  it 
rolls  over  each  state  line  to  the  end.  The  inexorable  logic  of  the  argu- 
ment, therefore,  is  that,  until  congress  acts,  there  is  no  such  thing 
as  interstate  commerce  in  the  matter  of  the  transportation  of  com- 
modities passing  in  exchange  between  the  states. 

This  construction  ignores  the  most  prominent  predication  in  the 
opinions  of  the  court  on  the  subject  of  interstate  commerce.  In 
every  case  of  the  series  affecting  railroad  transportation,  the  court 
affirms  with  great  distinctness  the  analogy  to  the  Warehowe  Gate,  the 
ilrst  of  the  series.  Now,  the  subject-matter  of  that  case  was  storage, 
which  was  held  to  be  wholly  within  the  state,  and  therefore  subject 
to  its  regulation  as  to  rates,  and  this  regulation  was  not  to  be  evaded 
because  some  of  the  grain  might  have  come  from  another  state,  and 
might  be  destined  for  sale  beyond  it.  We  can  scarcely  imagine  in- 
terstate storage,  and  the  analogy  of  transportation  to  it  would  be  in- 
complete unless  the  transportation  involved  were  wholly  between 
points  within  the  state,  as  it  plainly  was  in  the  Shields  Case  of  the 
series.  But  let  us  imagine  an  elevator  on  wheels,  and  engaged  in 
the  storage  of  grain  while  passing  from  one  state  to  another.  It 
may  be  affirmed  on  these  cases,  keeping  the  analogy  in  view,  that 
grain  received  and  stored  while  passing  from  one  point  in  Dlinois  to 
another  in  the  same  state  was  a  transaction  within  that  state,  and 
subject  to  its  control.  But  surely  there  is  nothing  in  them  to  justify  the 
claim  that  for  the  storage  of  grain  received  at  Chicago,  t*  be  delivered 
in  Detroit,  the  state  of  Illinois  could  regulate  for  the  time  consumed  in 
passing  through  that  state,  and  Michigan  for  the  time  in  that  state. 
So,  as  to  railroad  transportation,  keeping  again  the  analogy  in  view, 
we  do  not  understand  these  cases  to  justify  the  claim  that  a  state 
may  be  measured  from  east  to  west  and  from  north  to  south,  as  ap- 
pears in  argument  has  been  done  by  the  defendants  here,  and  on  the 
basis  of  distance  within  the  state  regulate  the  charges  for  all  prop- 
erty^tnd  persons  passing  over  the  rails  within  the  territorial  jurisdic- 
tion, but  only  that  the  state  may  regulate  local  rates  on  shipments 
commencing  within  the  state  and  ending  within  it,  although  the  ar- 
ticle carried  may  have  come  from  without  and  be  destined  to  go  be- 
yond the  state,  and  although  in  this  remote  and  indirect  way  inter- 
state commerce  may  be  involved.  For  example,  a  car-load  of  mer- 
chandise shipped  at  Nashville  to  Memphis,  on  a  route  wholly  within 
the  state,  may  have  come  from  LouisvUle  and  may  be  intended  to  be 
sent  from  Memphis  into  Arkansas,  without  affecting  the  state's  power 
of  regulation,  but  it  does  not  follow  if  it  came  from  Bichmond  via 
Nashville  or  Memphis  en  route  to  Arkansas,  or  to  Nashville  or  Mem- 
phis, that  the  state  would  have  the  same  power  of  regulating  rates 
on  the  distance  traveled  within  the  state;  and  this  is  the  important 
distinction  which  this  act  overlooks. 
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The  conrt  does  not  saj  in  these  Granger  Cawa,  and  has  not  else- 
where definitely  determined,  that  congress  can  ever  control  or  reg- 
ulate local  rates  for  domestic  transportation,  as  we  have  above  de- 
scribed it,  by  reason  of  any  remote  or  indirect  influence  such  reg- 
ulation may  have  on  interstate  'commerce,  but  it  does  say  that  until 
congress  assumes  that  power  the  states  may  continue  their  control. 
This  view  of  these  cases  carries  out  the  analogy  to  storage  in  a  ware- 
house, and  no  other  is  consistent  with  it.  Any  argument  which  dis- 
regards this  pre-eminently  distinctive  and  descriptive  analogy  that  is 
the  very  foundation  stone  of  the  opinions  in  the  railroad  cases  of  the 
series,  does  the  cases  injustice  and  puts  them  in  irreconcilable  con- 
flict with  every  decision  the  court  has  made  on  the  subject  of  inter- 
state commerce,  while  the  construction  we  give  them  preserves  their 
harmony  with  the  others.  It  is  proper  to  remark  here  that,  for  the 
purposes  of  this  judgment,  we  deem  it  unimportant  to  determine 
whether  any  particular  transportation  is  to  derive  its  character  of 
locality  or  domesticity  from  the  status  of  the  road  over  which  it  passes 
as  lying  and  having  its  legal  existence  only  within  the  state, — in 
which  case  all  transportation  over  it  might  fall  within  the  definition 
of  domestic  commerce, — or  from  the  nature  of  the  contract  for  a  car- 
riage which,  by  its  terms,  begins  and  ends  at  points  within  the  state, 
without  any  regard  to  the  status  of  the  road.  This  act  makes  no  dis- 
tinctions in  either  aspect  of  this  question,  and  is  equally  defective 
whichever  view  we  take  of  it,  and  this  whether  either  or  both  be 
correct.  Moreover,  neither  of  the  plaintiff's  roads  in  the  cases  we 
are  deciding  is  local  or  domestic  in  the  sense  above  described. 

This  opinion  would  be  unpardonably  incomplete  if  we  did  not,  in 
view  of  the  magnitude  of  the  interests  here  involved,  justify  our  judg- 
ment by  a  careful  examination  of  the  adjudications  above  construed. 
In  the  Iowa  case  it  does  not  appear  what  particular  acts  of  transpor- 
tation, if  ^ny,  were  involved.  It  was  an  injunction  bill  by  the  rail- 
road company  to  enjoin  the  prosecution  of  suits  against  it;  whether 
those  only  threatened  or  already  brought  does  not  appear.  The  opin- 
ion is  mainly  devoted  to  other  questions ;  but,  although  there  were  two 
railroads  connected  by  a  bridge  and  making,  in  one  sense,  a  contin- 
uous line  between  two  states,  and,  in  that  sense,  engaged  in  interstate 
as  well  as  state  commerce,  we  have  the  authority  of  the  opinion  itself 
that  the  plaintiff's  roads,  "like  the  warehouse,  is  situated  within  the 
limits  of  a  single  state.  Its  business  is  carried  on  there  and  its  regu- 
lation is  a  matter  of  domestic  concern."  This  being  so,  all  transpor- 
tation upon  it  was,  in  a  legal  sense,  exclusively  within  the  state,  and 
it  mattered  not  that  the  goods  or  passengers  had  come  from  another 
state  or  where  they  were  destined — the  transportation  was  wholly  do- 
mestic, and  the  analogy  to  the  storage  of  grain  is  complete.  It  was 
a  local  road  leased  by  a  foreign  corporation,  and  in  contemplation  of 
the  opinion,  all  transportation  over  it  was  essentially  domestic,  and 
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its  interstate  commerce  was  such  only  in  the  indirect  way  in  which 
the  grain  elevator  was  engaged  in  like  commerce. 

We  have  the  authority  of  the  supreme  court  of  Iowa  for  this  con- 
struction, in  a  decision  made  long  afterwards,  declaring  the  Iowa  act 
onoonstitational,  as  an  attempt  to  regulate  interstate  commerce. 
Says  that  court: 

"The  cases  of  State  v.  Munn,  94  U.  8. 113,  etc.,  (citing  them,)  do  not  ap- 
pear to  US  to  sanction  the  validity  of  acts  of  the  state  legislature  regulating 
the  transportation  of  freight  and  passengers  between  the  states.  They 
merely  determine  the  power  of  the  states  to  tix  reasonable  warehouse  charges, 
and  reasonable  charges  for  transportation  of  freight  within  the  boundaries  of 
the  states,  respectively,  and  thut,  when  such  power  is  exercised,  although  ic 
may  incidentally  affect  commerce  between  the  states,  yet  the  laws  of  the  state 
are  not  regulations  of  interstate  commerce  because  of  such  incidental  re- 
sults. That  it  was  not  intended  in  those  cases  to  uphold  legislation  like  that 
under  consideration  in  this  case  it  appears  to  us  is  conclusively  shown  by  the 
reasoning  in  the  later  cases  of  Hall  v.  he  Gulr,  95  U.  S.  485,  and  Railroad 
Co.  V.  Htisan.  Id.  465."  Carton  v.  Illinois  Cent.  R.  Co.  59  Iowa,  148,  153; 
.S.  C.  13  N.  W.  Bep.  69;  S.  C.  22  Amer.  Law  Reg.  378,  and  note. 

That  was  a  case  of  the  continuous  shipment  of  car-loads  of  wheat 
from  Ackley,  Iowa,  to  Chicago,  Illinois,  and  a  claim  for  conformity 
to  the  rates  established  by  the  state  act  for  so  much  of  the  distance 
as  lay  in  Iowa,  and  the  act  was  held  a  violation  of  the  commerce 
clause  of  the  federal  constitution. 

In  the  Wisconsin  case,  the  next  in  the  series  of  th^  Granger  Cases, 
the  court  mainly  deals  again  with  what  were  evidently  considered  by 
all  znore^  important  questions.  Circuit  Judge  Dkdmhond  tells  us  the 
question  we  are  considering  was  scarcely  argued  at  all  in  the  court 
below,  and  evidently  it  was  only  incidentally  considered  in  the  su- 
preme court.  Pick  v.  Railroad  Co.  6  Bias.  177.  The  Wisconsin  act, 
unlike  ours,  contained  an  exception  which  excluded  from  its  opera- 
tion all  rates  of  charges  for  "carrying  freight  which  comes  from  be- 
yond the  boundaries  of  the  state  and  to  be  carried  across  or  through 
the  state."  Possibly,  notwithstanding  its  terms,  the  act  may  have 
been  construed,  within  the  purview  of  this  exception,  not  to  apply  to 
persons  and  property  coming  from  other  states  into  Wisconsin,  or 
going  from  that  into  other  states,  which  was  not  thought,  however, 
to  be  its  construction  in  the  court  below,  though  the  question  whether 
it  could  so  apply  under  the  State  Freight  Tax  Cases,  15  Wall.  232, 
was  reserved,  and  not  decided  in  that  court.  The  opinion  of  the 
supreme  court  says : 

"The  law  is  confined  to  state  commerce  or  such  interstate  commerce  as  di- 
rectly affects  the  people  of  Wisconsin.  Until  cohgress  acts  in  reference  to 
the  relations  of  this  company  to  interstate  commerce  it  is  certainly  within 
the  power  of  Wisconsin  to  regulate  its  fares,  etc.,  so  far  as  they  are  of  do- 
mestic concern.  With  the  people  of  Wisconsin  this  company  has  domestic 
relations.  Incidentally,  these  may  reacii  beyond  the  state.  But  cert^iinly, 
until  congress  undertakes  to  legislate  for  those  who  are  without  the  state, 
Wisconsin  may  provide  for  those  within,  even  though  it  msiy  indirectly  af- 
fect those  without." 

V.19,no.l0— 45 
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Now,  strange  to  say,  the  bill  in  that  case  attacked  the  law  heeaase 
the  exemption  we  have  noticed  was  itself  a  regulation  of  interstate 
commerce,  on  the  theory,  perhaps,  that  it  gave  an  advantage  to  the 
citizens  of  the  state  over  those  of  other  states,  which  is  sometimes 
applied  as  a  test  to  determine  whether  a  given  law  be  a  regulation  of 
interstate  commerce.  But  whether  the  court  had  the  exemption  sec- 
tion of  the  Wisconsin  act  in  view,  and  construed  the  act  in  reference 
to  it,  is  not  satisfactorily  shown.  If,  however,  we  turn  to  the  report 
of  the  case  to  see  what  is  meant  by  "this  company"  having  "domes- 
tic relations"  with  the  people  of  Wisconsin,  the  analogy  of  the  ware- 
house case  reappears,  though  not  as  distinctly  as  in  the  other  cases. 
No  particular  freight  charges  were  involved  in  the  controversy,  it  be- 
ing a  bill  by  bondholders  and  stockholders  to  enjoin  the  company 
feom  obedience  to,  and  the  railroad  commissioners  from  enforcing,  the 
act,  and  although  this  Wisconsin  company  had  been  consolidated  with 
an  Illinois  corporation,  the  court  is  at  the  greatest  pains  to  show  that 
it  had  not  ceased  by  that  consolidation  to  be,  in  a  legal  sense,  a  local 
road,  as  the  Iowa  road  had  just  been  held  to  be.  Counsel  say  in  ar- 
gument here  that  this  was  for  another  purpose  in  the  opinion,  which 
is  true,  but  it  is  as  potential  for  one  purpose  as  another,  and  the  opin- 
ion in  the  language  quoted  so  treats  it  by  connecting  the  "domestic  re- 
lations" of  "this  company"  with  the  people  of  Wisconsin  to  this  sub- 
ject of  interstate  commerce.  There  is  certainly  nothing  in  the  case 
to  show  specifically  that  the  court  held,  as  we  are  asked  to  hold,  that 
a  state  may  regulate  fares  and  freights,  for  carriage  between  two  or 
more  states,  over  that  portion  of  the  route  lying  in  that  state.  This 
construction  is  purely  an  inference  drawn  by  those  who  claim  it.  We 
freely  admit  that,  looking  alone  to  this  series  of  oases,  and  ignoring 
all  others  ou  the  subject  of  interstate  commerce,  the  construction  we 
are  giving  them  is  somewhat  inferential,  but  it  seems  to  us  the  fair- 
est and  most  reasonable.  And  this  more  clearly  appears  by  refer- 
ence to  the  report  of  this  case  in  the  court  below,  and  to  that  of  a 
contemporaneous  case  under  the  same  statute  in  the  state  courts  of 
Wisconsin,  in  which  the  pleadings  and  argument  are  more  fully  shown. 
Atty.  Gen.  v.  RaUroad  Co.  35  Wis.  425,  449, 453,  470,  478,  484,  485, 
511.  Tlie  court  below  complained  that  the  case,  now  under  analy- 
sis, was  scarcely  argued  on  this  point,  and  for  that  reason  refused  to 
consider  it,  while  in  the  court  above  it  was  thought  of  so  little  rela- 
tive importance  that  the  dissenting  opinions  do  not  notice  it,  and  the 
court  disposes  of  it  in  a  comparatively  few  lines.  And  yet,  the  mis- 
conception of  these  Granger  'Cases,  which  we  are  seeking  to  remove, 
is  undoubtedly  the  foundation  of  a  belief  in  the  power  of  the  states 
to  legislate,  as  this  act  does,  without  limitation  or.  qualification. 

In  the  next  case  of  the  series,  the  particular  character  of  the  trans- 
portation involved  is  not  shown,  and  it  is  of  no  importance  on  this 
subject;  nor  do  the  next  two  shed  any  further  light  on  it,  except  by 
the  constant  reference  to  the  Warehouse  Case.    But  when  we  oome 
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to  the  Ohio  case,  generally  classed  as  one  of  the  series,  we  find  for 
the  first  time  that  the  particular  act  of  transportation  is  given,  and 
that  it  commeneed  and  ended  within  the  state.  Going  back  to  the 
Warehome  Caw,  we  find  that  the  language  of  the  court  on  this  subject 
of  interstate  commerce  seems  to  hare  been  selected  with  a  purpose 
to  use  the  case  for  convenience  as  an  analogy  in  the  subsequent  cases 
affecting  railroads.  The  court  says :  "The  warehouses  of  these  plain- 
tiffs in  error  are  situated  and  their  business  carried  on  exclusively 
mthin  the  limits  of  the  State  of  Illinois."  They  are  likened  to  the 
carts  and  drays  transferring  grain  from  one  railroad  station  to  an- 
other, and  their  instrumentality  in  interstate  commerce  is  said  to  be 
incidental.  Certainly,  this  cannot  be  said  of  either  of  the  roads  in  the 
cases  we  have  in  hand.  One  plaintiff  is  a  Kentucky  corporation,  ex- 
tending its  road  into  this  state  by  license  of  our  own  laws,  presuma- 
bly, for  the  primary  purpose  of  interstate  commerce.  Louisville  <£ 
N.  R.  Co.  V.  Henry  Co.,  (unreported,)  by  Baxtbb,  J.;  Callahan\.  Louis- 
ville d  N.  R.  Co.  11  Fkd.  Ekp.  536,  by  Kb,y,  J.  The  other  road,  as 
shown  by  the  bill,  extends  into  Georgia,  Alabama,  and  Mississippi, 
and  in  no  sense  can  tbey  be  said  to  be  carrying  on  their  business  ex- 
clusively within  the  limits  of  a  single  state.  They  are  not  like  ware- 
houses, carts,  and  drays,  or  purely  local  roads  engaged  incidentally 
in  interstate  commerce,  but  are  great  arteries  of  intercourse  and 
transportation  with  neighboring  states — as  much  so  as  the  Tennessee, 
Gnmberland,  or  Mississippi  rivers.  The  analogy  wholly  fails  nnless 
wo  limit  the  regulation,  which  this,  act  does  not  pretend  to  do,  to 
purely  local  transportation  commencing  and  ceasing  at  points  within 
the  state ;  and,  even  then,  it  may  be  doubtful,  on  these  Granger  Cases, 
whether  the  analogy  they  establish  would  apply,  nnless  the  roads  were 
local  in  the  sense  the  roads  in  those  cases  were  held  to  be,  which 
point  we  need  not  determine,  as  the  act  itself  makes  no  distipotion. 

Turning  now  from  the  Granger  Gases  to  others,  and  this  interpre- 
tation of  them  becomes  so  plainly  the  correct  one  that  it  seems  im- 
possible to  resist  the  conviction  that  they  have  been  misunderstood 
in  the  reliance  placed  upon  them  to  support  this  act.  It  was  held  in 
the  State  Freight  Tax  Case,  15  Wall.  232,  that  the  transportation, 
whether  by  land  or  water,  of  commodities  from  one  state  to  another 
was  interstate  commerce,  and  the  prominent  idea  of  such  commerce 
in  the  minds  of  the  framers  of  our  federal  constitution;  that  its  di- 
rect regulation  is  exclusively  within  the  control  of  congress;  tbat  when 
the  subjects  of  regulation  are  in  their  nature  national;  or  admit  of 
uniform  regulation,  that  fact  demonstrates  the  exclusive  power  of  con- 
gress over  them;  and  that  the  state  cannot,  even  in  the  exercise  of 
its  taxing  power,  jeopardize  the  freedom  of  transportation  between 
the  states.  That  the  regulation  of  rates  of  charges  for  such  trans- 
portation does  admit  of  uniformity,  cannot  be  denied,  and  certainly 
not  by  the  advocates  of  the  power  to  pass  this  act,  since  it  provides 
for  such  uniform  regulation  by  inviting  and  promoting  separate  ac- 
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tion  by  all  the  states  in  the  manner  therein  pointed  ont.  And,  if  the 
state  may  not,  by  the  exercise  of  its  taxing  power,  interfere  with  the 
freedom  of  inter-state  commerce,  under  what  power  can  it  act  more 
potentially  ?  Again,  if  a  tax  upon  a  commodity  in  transit  between 
the  states  be  a  direct  interference  with  the  freedom  of  the  transporta- 
tion, can  it  possibly  be  said  that  an  act  which  forbids  the  carriage  by 
punishing  the  carrier  unless  he  complies  with  certain  prescribed  con- 
ditions is  any  less  direct  in  its  action  ?  We  think  not.  ThQ  Graiiger 
Cases  and  that  jast  cited  may  be  harmoniously  reconciled,  understood 
as  we  have  interpreted  them,  but  not  as  the  defendants'  counsel  and 
the  framers  of  this  act  have  construed  them. 

The  Dankl  Ball  Case,  10  Wall.  557,  and  the  Montello  Case,  11  Wall. 
411,  S.  G.  20  Wall.  439,  are  very  clear  illustrations  of  the  force  and 
effect  of  the  situs  of  an  instrumentaliti/  of  commerce  in  determining 
whether  the  subject-matter  of  the  given  regulation  be  one  of  domes- 
tic concern  only  incidentally  connected  with  interstate  commerce,  or 
a  direct  instrumentality  pf  that  commerce  itself,  and  in  the  first 
case  is  a  complete  and  careful  definition  of  "commerce  between  the 
states"  and  the  power  of  congress  over  it.  We  had  intended  to  quote 
extensively  from  the  opinion,  because,  more  than  any  other  perhaps, 
it  explains  the  language  used  in  the  Granger  Cases,  but  since  it  would 
prolong  this  opinion  we  forbear,  and  simply  invite  a  careful  scrutiny 
of  the  case.  The  distinctions  are  there  pointed  ont  between  the  do- 
mestic commerce,  which  the  states  may  regulate  as  well  as  its  agen* 
cies,  and  that  interstate  commerce  which,  as  to  itself,  they  cannot 
regulate  at  all,  directly  nor  indirectly,  incidentally  or  otherwise, 
whether  congress  has  acted  or  not;  but  as  to  the  agencies  of  which,  nn- 
tU  congress  acts,  there  is  left  to  the  states  almost  illimitable  control 
in  any  department  of  governmental  power,  so  long  as  such  control  af- 
fects the  commerce  itself  only  incidentally,  and  does  not  directly  in- 
terfere with  its  freedom.  This  is  the  thing  secured  by  the  constitu- 
tional provision,  which  is  really  a  treaty  or  compact  for  absolute  free 
trade  between  the  states,  subject  to  such  uniform  regulations  as  con- 
gress alone  may  impose.  And  it  is  doubtful  if  congress  itself  could 
impose  one  rate  for  Tennessee  and  different  rates  for  the  other  states, 
AS  separate  action  by  the  states  must  do. 

In  another  case  the  supreme  court  says : 

"The  fact  that  congress  has  not  seen  flt  to  prescribe  any  speciflc  rules  to 
govern  interstate  commerce  does  not  affect  the  question.  Its  inaction  on 
this  subject,  when  considered  with  reference  to  its  legislation  with  respect  to 
foreign  commerce,  is  equivalent  to  a  declaration  that  interstate  commerce 
shall  be  free  and  uiitrammeled."     Welton  v.  Missouri,  91  U.  S,  275,  282. 

It  is  to  be  noticed  in  the  Daniel  Ball  and  Montello  Cases-,  supra, 
that  there  was  no  question  involving  the  commerce  itself,  but  only  an 
instrumentality  of  it,  namely,  a  steam-boat;  the  inquiry  being  whether 
it  was  subject  to  the  navigation  laws  of  the  United  States,  and  its  so- 
lution depending  on  whether  Grand  Rapid  and  Fox  rivers  were  do- 
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mettle  in  the  sense  that  they  lay  exclusively — ^like  the  railroads,  in 
the  Granger  Cases — within  the  limits  of  a  single  state.  It  was  found 
— and  it  is  worthy  of  remark  that  one  of  them  was  artificially  made 
80,  like  railroads — that  these  rivers  were,  as  a  geographical  fact,  not 
domestic,  but  interstate  rivers,  (if  they  may  be  so  called,)  and  that  the 
steam-boats  were  within  the  power  of  congress.  But  had  the  fact 
been  the  other  way,  as  in  the  Granger  Cases,  the  result  would  have 
been  the  same,  so  far  as  the  power  of  congress  was  concerned,  be- 
cause it  was  shown  that  the  boats  were  actually  carrying  goods  be- 
tween the  states,  and  this  fact  would  supj  ort  the  power  of  congress, 
which  had  acted  as  to  steam-boats  so  engaged.  This  was  plainly  in> 
timated,  if  not  decided.  The  power  of  congress  to  regulate  such  an 
instrumentality  of  commerce  is  practically  unlimited,  because  it  may 
reach  the  commerce  itself  as  well  as  its  agencies;  wherefore,  there  is 
no  need  to  look  to  the  character  of  the  regulation  in  determining  the 
power,  bot  only  to  the  character  of  the  commerce.  But  when  we 
turn  to  the  power  of  the  states,  we  must  necessarily  scrutinize  both. 
The  definition  of  interstate  commerce,  as  given  in  these  cases,  docs 
not  change;  it  is  fixed  whether  congress  has  acted  or  has  not  acted, 
and  the  real  question,  as  to  the  states,  always  is  twofold, — does  the 
proposed  law  act  npon  the  commerce  itself,  or  does  it  act  only  on  the 
instrumentality?  If  the  first,  it  is  always  void;  if  the  second,  its  va- 
lidity depends  on  the  circumstances.  Here  lies  the  fallacy  of  this 
and  all  legislation,  which  overlooks  the  not  always  broad  distinction 
between  regulating  the  commerce  itself  and  its  instrumentalities,  and 
we  have  the  authority  of  the  supreme  court  in  the  next  case  cited  for 
saying  it  is  often  disregarded.     We  quote  again : 

"Commerce  with  foreign  countries  and  among  the  states,  strictly  consid- 
ered, consists  of  intercourse  and  traffic,  including  in  these  terms  navigation, 
and  the  transpoi-tation  and  transit  of  persons  and  property,  as  well  as  the 
purchase,  sale,  and  exchange  of  commodities.  For  the  regulation  of  commerce 
as  thus  defined  there  can  be  only  one  system  of  rules  applicable  alike  to  the 
whole  country,  and  the  authority  which  can  act  for  the  whole  country  can 
alone  adopt  such  a  system.  Action  upon  it  by  separate  states  is  not,  there- 
fore, permissible.  Language  affirming  the  exelusiveness  of  the  great  power 
over  commerce  as  thus  defined  may  not  be  inaccurate,  when  it  would  be  so 
if  applied  to  legislation  upon  subjects  which  are  merely  auxiliary  to  com- 
merce."   Mobile  Co.  V.  Kimball,  102  U.  S.  691,  702. 

Can  anything  be  more  explicit  than  this,  and  does  it  not  apply  to 
this  legislative  act  ?  The  court  has  repeatedly  said,  as  here,  that  the 
transportation  of  the  commodity  exchanged  is  a  part  of  the  commerce 
itself;  and  if  the  transit  be  between  two  or  more  states,  it  is,  ex  vi  ter- 
mini, interstate  transportation  and.  interstate  commerce.  Being  so, 
does  not  any  law  which  controls  the  price  of  the  transportation,  or  re- 
stricts it  under  pains  and  penalties,  affect  the  commerce  itself,  and 
this  as  directly  as  possible  ?  It  is  a  delusion  to  call  such  a  law  a  reg- 
ulation of  the  instrumentality,  and  the  delusion  is  not  concealed  by 
naming  the  process  a  regulatio'n  of  railroads  or  corporations  or  mo- 
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nopolies,  nor  yet  by  decrying  these  as  instramentalities  wbicb  need 
regulation,  as  nodoabt  they  often  do  in  this  regard.  It  is  the  instru- 
mentality by  wbicb  we  reach  that  intangible  thing  called  commerce, 
and  in  that  sense  the  instramentality,  and  not  the  commerce,  is  al- 
waj'S  regulated ;  but  this  confuses  the  distinction  above  adverted  to  by 
the  supreme  court. 

To  illustrate  again,  take  a  person  engaged  in  interstate  commerce 
as  a  carrier  on  ocean,  river,  railroad,  pr  highway.  If  he  or  his  agents 
be  found  within  the  limits  of  any  state  violating  its  laws,  he  may  be 
arrested  and  imprisoned;  if  his  property  fall  under  condemnation  of 
the  law,  it  may  be  seized,  although  engaged  in  the  commerce ;  he, 
his  agents  and  property,  and  even  his  receipts  for  the  freight,  may  be 
taxed,  as  well  as  any  special  franchise  or  privilege  enjoyed  by  him, 
if  these  taxes  be  not  disguised  regulations  of  commerce.  State  Tax 
Qroii  Receipts  Case,  15  Wall.  284 ;  Memphis  dt  L.  R.  R.  Co.  v.  Nolan, 
14Fbd.  Bbp.  532.  By  these  and  numerous  other  laws  the  commerce 
may  be  incidentally  affected,  even  to  destruction  in  some  oases,  through 
operation  upon  the  instrumentality  or  agency  alone;  and  where  the 
carrier  is  a  corporation,  there  are  extended  fields  for  such  operation. 
But  if  the  carrier  in  the  illustration  is  engaged  in  domestic  com- 
merce, where  the  state  can  act  directly  upon  it,  the  capacity  for  affect- 
ing the  articles  of  interstate  commerce  which  may  fall  into  bis 
hands  to  be  locaXLy  transported  is  increased ;  but  the  effect  on  inter- 
state  commerce  is  still  incidental,  and  although  the  particular  regu- 
lation ceases  to  act  on  the  instrumentality  alone,  but  acts  directly  on 
the  state  commerce  itself,  yet  the  distinction  between  a  direct  action 
upon  the  interstate  commerce,  and  an  incidental  effect  upon  it  through 
action  upon  the  instrumentality,  remains  obvious ;  for,  in  such  a  case, 
the  domestic  transportation  is  itself  only  an  instrumentality,  agency, 
or  auxiliary  of  the  interstate  commerce,  which,  until  congress  act, 
remains  subject  to  state  control.  This  distinction  must  be  observed 
in  determining  what  is  incidental  only  in  its  action  on  interstate  com- 
merce and  what  is  direct;  and  it  runs  through  all  the  cases.  But 
when  a  plain  and  unmistakable  case  of  direct  action  on  the  commerce 
itself  is  presented, — as  all  regulations  or  restrictions  on  the  contract 
of  transportation  must  be, — all  that  need  be  looked  to  is  the  character 
of  the  commerce  so  regulated,  and  if  it  be  interstate  transportation, 
as  defined  in  the  cases  cited,  regulation  or  restriction  by  the  state  is 
void.  If,  for  example,  as  in  HM  v.  De  Culr,  95  D.  S.  485,  the  state, 
exercising  its  power  to  Bocure  equal  civil  rights  in  the  matter  of  trans- 
portation, undertakes  to  presciibe  the  privileges  a  passenger  shall  en- 
joy, it  is  void,  although  congress  lias  not  acted  upon  that  matter,  and 
the  passenger  be  going  only  between  points  in  the  same  state.  If, 
again,  the  state  undertake,  beyond  the  scope  of  vital  neceosity,  to  ex- 
clude or  regulate  the  entrance  of  diseased  cattle  into  the  state,  it  is  void. 
Railroad  Co.  v.  Husen,  95  U.  S.  465.  And  if,  under  the  disguise  of  an 
inspection  law — the  power  of  inspection  being  especially  reserved  to 
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the  states  in  the  federtCl  constitution — the  state  attempt  to  exclude  or 
regulate  the  introduction  of  passengers  thought  to  be  paapers,  crimi- 
nals, etc.,  it  is  void.  People  v.  Co.  Gen.  Transatlantique,  107  U.  8. 
59;  8.  G.  2  Sap.  Gt.  Bep.  87.  And  these  examples  might  be  mul- 
tiplied. 

It  does  not  advance  the  argument  to  invoke  the  police  power  of  the 
state  to  support  this  act  of  the  legislature;  for,  with  noticeable  em- 
phasis, it  is  held  in  the  last  two  cases  cited,  as  everywhere,  that 
neither  in  the  exercise  of  its  police  nor  any  other  power,  can  the  state 
make  a  law  which  is  in  effect  a  regulation  of  interstate  commerce. 
Nor  does  an  appeal  to  the  power  of  the  state  over  the  corporations  of 
its  own  creation  strengthen  the  argument;  for  it  cannot,  by  the  char- 
ters themselves,  make  regulations  of  interstate  commerce.  Such 
regulation  is  as  void  there  as  elsewhere.  Telegraph  Cases,  96  U.  S. 
1.  If  control  over  the  rates  be  desired  by  the  state  under  all  cir- 
cumstances, it  might  possibly  secure  it  by  prohibiting  its  corpora- 
tions from  engaging  in  interstate  commerce  in  any  other  way  than 
as  domestic  roads,  and  confining  them  absolutely  to  the  business  of 
transportation  within  the  state,  if  this  would  not  of  itself  be  an  in- 
valid prohibition  as  a  discrimination  against  interstate  commerce. 
Possibly,  when  incorporators  ask  a  grant  of  franchises  to  enable  the 
company  to  engage  in  interstate  commerce,  and,  in  consideration  of 
the  grant,  agree  not  to  charge  more  than  a  certain  maximum,  or  to 
establish  a  certain  schedule  of  rates  for  the  trasportation  of  com- 
modities carried  in  such  commerce,  they  would  be  bound  by  it ;  but 
not,  be  it  remembered,  because  there  has  been  a  lawful  exercise  by 
the  state  of  a  municipal  power  to  prescribe  such  rates, — for  that 
would  be  none  the  less  a  regulation  of  interstate  commerce,  and  as 
sveh  void, — but  because  the  incorporators,  as  owners,  with  power,  in 
the  absence  of  paramount  regulation  by  law,  to  prescribe  their  own 
rates,  have  established  these.     Consensus  facit  jus. 

It  is  obvious,  however,  in  such  a  case,  that  the  contract  cannot  be 
subsequently  changed  qua  contract  without  the  consent  of  both  par- 
ties, and  the  remedies  for  its  violation  would  be  those  available  for  a 
breach  of  the  contract;  and  where,  in  the  9,bsence  of  congressional  leg- 
islation, the  consent  of  the  carrier  is  wanting  to  any  change  in  the 
charter,  it  is  inoperative  to  bind  him,  not  so  much  because  the  legis- 
lature cannot  impair  the  obligation  of  a  contract  as  because,  without 
his  consent  as  owner,  there  can  be  no  regulation  at  all  by  state  leg- 
islation. It  being  in  such  case  a  matter  of  contract  simply,  and  not 
of  municipal  law  to  regulate  the  i^ates,  there  can  grow  out  of  it  no  en- 
larged power  over  interstate  commerce,  whatever  else  may  grow  there- 
from. The  act  qua  a  regulation  of  interstate  commerce  is  as  invalid 
in  the  charter  of  a  transportation  company  as  elsewhere  in  any  stat- 
ute, and  necessarily  as  invalid  in  any  subsequent  statute,  no  matter 
how  full  the  reservation  of  power  over  the  charter  may  have  been  made. 
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We  need  not  say  that,  as  to  the  power  to  regulate  the  domestic  or 
local  commerce  of  the  company  chartered,  other  principles  may  come 
into  play.  There  is  no  doubt  that  the  fact  that  our  railroads,  until 
recent  years,  and  before  the  day  of  consolidations,  combinations,  trunk 
lines,  and  continuous  rails  were  regarded  as  purely  local  institutions, 
beginning  and  ending  within  the  boundaries  of  a  single  state,  and  the 
further  fact  that  they  were  all  owned  by  corporations  whose  migra- 
tory capacity  was  limited  and  almost  denied,  have  done  much  to  in* 
tensify  the  notion  of  their  still  being  mere  local  agencies  of  commerce. 
But  by  active  state  legislation  had  for  the  purpose  they  have  now,  for 
the  most  part,  become  continuous  avenues  of  commerce  among  the 
states,  sweeping  over  state  lines  as  easily  as  the  Mississippi  river  rolls 
along  them,  and  stretching  quite  as  far.  We  do  not  see  why  this  fact 
should  not  have  the  same  influence  it  had  in  Hall  v.  De  Cuir,  gupra, 
and  the  other  cases,  and  which  was  suggested  by  Mr.  Justice  Milleb 
in  Gray  v.  Clinton  Bridge,  7  Amer.  Law  Reg.  (N.  S.)  149. 

The  supreme  court  of  Iowa  denied  validity  to  the  law  of  that  state 
on  the  same  ground  we  take,  as  did  also  the  circuit  court  of  the  United 
States  for  that  state.  Canton  v.  Illinois  Cent.  R.  Co.,  supra ;  Kaeiser  t. 
Illinois  Cent.  R.  Co.  18  Fed.  Rkp.  151.  The  case  of  Georgia  R.  R. 
V.  Com'rs,  (not  yet  reported,)  did  not  touch  this  question,  nor  dqes  the 
case  in  the  circuit  court  of  the  United  States  for  that  state  mention 
it.     Tillei/  V.  Railroad  Com'rs,  4  Woods,  427;  S.  C.  5  Fed.  Rep.  641. 

The  scope  and  extent  of  the  principle  we  are  enforcing  with  the 
distinctions  we  have  endeavored  to  point  out  between  the  character- 
istics of  federal  power  over  commerce  between  the  states,  and  the 
domestic  power  of  the  state  over  the  instrumentalities  thereof  found 
within  its  borders,  find  an  illustration  in  the  power  of  the  federal 
congress,  on  the  one  hand,  over  canals  owned  and  constructed  by  the 
state  itself,  and  wholly  within  it,  and  on  the  other,  of  the  state  legis- 
lature over  ships  and  watercraft  in  the  establishment  of  liens  for 
domestic  supplies  furnished  in  the  home  port.  In  re  Boyer,  3  Sup. 
Ct.  Rep.  434;  The  B.  d  C.  18  Fed.  Rep.  543;  Escanaba  Co.  v.  Chi- 
cago,  107  U.  S.  678;  S.  G.  2  Sup.  Ct.  Rep.  185;  The  Lottawanna,  21 
Wall.  558;   The  Illinois,  2  Flippin,  383. 

It  is  not  necessary  to  go  into  any  more  elaborate  examination  of 
the  cases  in  the  supreme  court  on  this  particular  subject  of  interstate 
commerce,  for  we  are  relieved  of  that  necessity  by  an  eminent  writer, 
Tho  has,  by  his  thorough  and  superior  authorship,  distinguished 
himself  above  the  mere  book-makers  of  this  day.  He  has  carefully 
examined  and  classified  the  cases  in  a  useful  manner,  and  evidently 
laments  that  he  cannot  find  in  the  rulings  of  the  court  any  larger  ju- 
risdiction for  the  states  over  this  subject  of  interstate  commerce  than 
he  thinks  tbey  establish.  The  cases  since  Mr.  Fomeroy  wrote  will  be 
cited  in  a  foot-note  to  this  opinion  for  convenience  of  consultation. 
4  South.  Law  Rev.  (N.  S.)  357.     See,  also,  7  South.  Law  Re?.  377;  3 
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South.  Law  Rev.  (0.  S.)  656;  13  Amer.  Law  Eeg.  (N.  S.)  1,  185;  23 
Amer.  Law  Eeg,  81;  12  West,  Jur.  17;  12  Cent.  Law  J.  194;  Pierce, 
R.  R.  468. 

The  whole  list,  from  Gibbons  v.  Ogden,  9  Wheat.  1,  and  Brown  v. 
Maryland,  12  Wheat.  419,  to  the  latest,  point  with  reasonable  cer- 
tainty to  the  line  between  valid  and  invalid  legislation  by  the  states. 
The  Granger  Cates  must  take  their  places  in  this  line  and  conform  to 
it,  for  there  is  not  the  least  indication  of  any  purpose  to'ovcrrale  the 
other  cases,  and  an  abundant  manifestation  in  subsequent  cases  of 
adherence  to  them.  They  show  that  the  states  may  tax,  inspect,  po- 
lice, and  in  other  abundant  ways,  by  the  exercise  of  any  kind  of  power 
.  they  possess,  regulate  the  agencies  and  instrumehtalities  of  interstate 
commerce ;  they  may  dig  canals,  build  railroads,  improve  rivers  and 
harbors,  establish  ferries,  build  wharves,  construct  dams  and  bridges, 
and  control  pilotage;  or  they  may  authorize  persons  and  corporations 
to  do  these  things,  and  regulate  them  after  they  are  constructed  or 
established;  but  neither  in  their  taxation,  their  inspection,  their  po- 
licing, or  other  exercise  of  power,  can  they  by  their  regulations  act 
directly  on  the  commerce,  as  these  cases  define  it,  between  the  states. 
As  to  that,  until  congress  acts,  the  commerce  must  be  free. 

We  do  not  overlook  the  argument  that  this  act  leaves  the  carriers 
free  to  charge  what  they  please,  so  long  as  it  is  not  unreasonable  and 
unjust.  Nevertheless  it  prescribes  regulations  for  determining  what 
is  unreasonable  and  unjust,  based  on  an  assumed  power  over  the  sub- 
ject which  we  have  endeavored  to  show  does  not  exist.  The  charac-. 
ier  of  the  regulation  is  immaterial  where  you  cannot  regulate  at  all. 
Carriers  cannot  charge  more  than  is  reasonable  and  just,  but  if  there 
be  needed  any  legislation  to  more  effectively  determine  what  is  un- 
reasonable and  unjust,  and  to  prevent  discrimination,  it  must  come 
from  congress  in  oases  like  this.  We  hold,  without  the  least  hesita- 
tion, after  this  examinatio.n  of  the  subject,  that  an  act  of  the  legisla- 
ture which  attempts,  as  this  does,  to  regulate,  no  matter  how,  all 
transportation  over  the -railroads  in  this  state,  and  to  revise  all  tariffs 
of  charges  for  transportation  over  those  roads,  is,  so  far  as  it  relates 
to  the  plaintiffs  in  these  cases  before  us,  an  attempt  to  control  the 
compensation  to  be  charged  by  them  for  the  transportation  of  com- 
modities and  persons  in  transit  between  two  or  more  states,  for  that 
portion  of  the  route  lying  within  this  state,  and  therefore  invalid  as 
a  regulation  of  interstate  commerce,  acting,  as  it  does,  in  the  most 
direct  way  possible  on  that  commerce  itself.  This  act  makps  no  dis- 
criminations whatever  in  this  regard,  and  we  cannot,  by  judicial  ac- 
tioi\,  insert  them  in  the  act  by  limiting  our  injunction  in  respect  of 
the  interference  of  defendants  with  the  charges  by  plaintiffs  for  fares 
and  freights  in  any  way.  This  would  be  to  legislate  by  judicial  de- 
cree, for -there  is  nothing  in  the  act  to  guide  us  in  fixing  our  limi- 
tations. It  does  not  appear  that  the  legislature  would  have  passed 
this  law,  or  any  law,  confining  its  power  as  we  have  suggested  it  is 
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confined  by  the  federal  constitution,  or  the  interpretation  \fo  here 
give  that  instrument.  If  the  legislature  cannot  legislate  as  it  has 
proposed  to  do,  we  do  not  know  that  it  wishes  to  legislate  at  all. 
Cooley,  Const..  Lim,  (4th  Ed.)  214-219;  Packet  Co.  v.  Keokuk,  95  U. 
8.  80 ;  Neely  t.  State,  4  Bazt.  174.  Hence,  we  must  take  the  statute 
aa  we  find  it,  and  restrain  the  defendants  from  any  action  under  it  as 
to  these  plaintiffs. 

There  are  other  grounds  of  fatal  objection  to  this  legislation  which 
have  been  stated  by  the  learned  circuit  judge  in- which  we  all  concur; 
and  other  questions  have  been  ably  argued  by  counsel,  but  we  do  not 
deem  it  essential  to  express  any  opinion  on  them  because  their  de- 
termination, either  way,  would  not  affect  our  decision  on  this  mo- 
tion. 

Ck>nsult  Turner  v.  Maryland,  107  IT,  S.  38;  8.  C.  2  Sup.  C5t.  Eep.  44;  Penple 
V.  Co.  Gen.  Transattantlque,  107  U.  8.  59;  8,  C.  ^  Sup.  Ct.  Kep.  87;  Wig- 
gins V.  East  St.  Louts,  107  U.  8.  865;  8.  C.  2  Sup.  Ct.  Bep.  257;  Transp. 
Co.  y.  Farkersburg,  107  U.  S.  691;  8.  0.  2  8up.  Ct.  Bep.  732;  Telegraph  Co. 
V.  Texas,  105  U.  S.  460;  Bridge  Co.  v.  U.  8.  Id.  470;  Packet  Co.  v.  Catletts- 
hurg.  Id.  559;  Webber  v.  Virginia,  103  U.  8.  844;  Tiernan  v.  Rinker,  102 
U.  8.  123;  Lord  v.  Steamship  Co.  Id.  541;  Vioksburg  v.  Tobin,  100  U,  S. 
430;  Packet  Co.  v.  St.  Louis,  Id.  423 ;  Guy  v.  Baltimore,  Id.  434 ;  Machine  Co. 
V.  Gage,  Id.  676;  Trade^mark  Cases,  Id.  82;  Transp.  Co.  v.'  W/ueltng,  99  U. 
8.  273;  Beer  Co.  v.  Ifassaehusetts,  97  U.  S.  25;  Cook  v.  Pennsylvania,  Id. 
566;  The  Telegraph  Case,  96  U.  8. 1. 

Key,  J.  I  have  not  thought  it  necessary  to  prepare  any  opinion 
in  these  cases,  and  am  content  to  announce  that  I  concur  in  tha 
opinions  just  read. 


EsTBs  and  others  v.  Spaik  and  others. 

{Diitriet  Court,  N.  2).  Miuittippi,  W.  D.    March  3, 1884.) " 

Dbbd  of  Abbigs-mknt  bt  iNsoiirEur— Vamditt— Bukdbn  op  Proof. 

A  deed  ol  assignment  prima  fade  ^ood  may  be  impeached  for  ciroumstances 
connected  with,  and  conduct  of  the  insolvent  at  and«bou't  the  time  of,  the  ex- 
ecution of  it.  In  such  cases  the  burden  of  proof  is  on  the  Krantor  or  his  bene- 
ficiaries tinder  the  assignment  to  show  the  validity  of  the  deed. 

In  Equity. 

it.  H.  Taylor,  J.  Q.  HaU,  and  Luke  Wright,  for  complainants. 
Sullivan  dt  Sullivan  and  E.  Mayea,  for  defendants. 
HiiiL,  J.     This  cause  is  submitted  to  the  court  upon  bill,  answers, 
exhibits,  and  proofs,  from  which  the  following  facts  appear: 

S.  H.  Onnter,  a  merchant  of  the  town  of  Sardis,  in  this  state,  was,  on  the 
twenty-fifth  day  of  March,  1882,  largely  indebted  to  the  oomplainauts,  and 
other  merchants, — a  number  of  whom  are  made  defendants  to  the  bill, — and 
00  that  dajT  executed  a  deed  of  general  assignment,  purporting  to  convey  all 
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of  Ws  property,  real  and  personal,  and  all  his  notes,  boots  of  account,  and 
other  assets  of  every  description,  to  S.  Gr.  Spain,  as  trustee,  for  the  pmpose  of 
paying  his  debts,  which,  it  is  admitted  on  the  face  of  the  assignment,  he  was 
unable  to  pay  in  full,  reserving,  however,  from  the  conveyance  the  property 
owned  by  him  exempt  by  law  from  execution  and  sale,  a  schedule  of  which  is 
given.  Soon  before,  and  about  the  same  time,  said  Ounter  executed  another 
conveyance,  conveying  to  J.  B.  Boothe,  as  trustee,  certain  real  estate  de- 
scribed therein,  to  secure  and  save  harmless  his  sureties  upon  a  note  which 
he  owed  to  the  Sardia  Bank;  and  at  or  about  the  same  time  said  Qunter 
transferred  and  delivered  to  a  number  of  his  clerks  and  employes  certain 
notes  and  accounts  in  payment  of  an  alleged  indebtedness  to  them ;  and  shortly 
before  this  time,  and  at  a  time  when,  from  the  proof,  he  contemplated  con- 
veying away  and  dispossessing  himself  of  all  his  visible  means,  he  delivered 
to  his  wife  the  sum  of  9900  in  payment  of  an  alleged  indebtedness  to  her  for 
money  which  it  is  daimed  by  him  he  received  from  the  estate  of  his  wife's 
grandfather,  and  belonging  to  his  wife,  in  the  year  1858.  Within  a  short  time 
after  these  conveyances  were  made  and  money  paid,  defendants  Bickham  and 
Moore,  and  other  creditors,  sued  out  attachments  in  this  court  and  caused  the 
same 'to  be  levied  by  the  marshal  on  the  goods  and  assets  in  the  hands  and 
possession  of  said  Spain,  the  trustee  to  whom  they  had  been  delivered  under 
the  assignment.  Complainants,  who  are  by  far  the  largest  creditors,  who  are 
preferred  under  the  assignment,  filed  this  bill,  alleging,  among  other  things, 
that  the  assignee  was  unwilling  further  to  execute  the  trust  conferred  upon  . 
him  by  said  assignment,  and  had  abandoned  the  same;  that  the  amount  of 
the  debts  upon  which  attachments  had  been  levied  upon  the  property  far  ex- 
ceeded its  value,  and  that  unless  the  trustee,  or  some  one  else  interested,  would 
give  a  claimant's  bond,  the  property  would  be  sold  at  a  great  sacrifice;  and 
alleged  that  the  assignment  executed  to  said  Spain  was  made  in  good  faith, 
valid,  and  a  binding  security  for  the  debt  due  to  complainants ;  and  prays  that 
these  attaching  creditors  be  enjoined  from  proceeding  further  with  their  said 
attachment  suit;  that  said  deed  of  assignment  be,  by  decree  of  this  court,  de- 
clared a  valid  assignment;  and  that  a  trustee  or  assignee  be  appointed  to  exe- 
cute the  trusts  created  by  it,  in  the  room  and  stead  of  said  Spain,  the  assignee 
therein. 

The  answers  deny  that  the  assignment  was  made  in  good  faith, 
and  is  a  valid  and  legal  transfer  of  the  property  and  assets  therein 
convoyed  for  the  purposes  expressed,  as  against  the  defendants,  who 
were  creditors  of  the  assignor  before  the  assignment  was  made,  and 
deny  that  complainants  are  entitled  to  the  relief  prayed  for  in  their 
bill.  The  question  of  the  validity  of  the  assignment  is  the  main 
question  to  be  determined.  If  there  is  any  provision  on  the  face  of 
the  assignment,  or  if  there  is  any  provision  wanting  in  it,  which 
renders  it  fraudnlent  and  void  in  law,  or  if  the  facts  as  shown  by  the 
evidence  show  a  purpose  on  the  part  of  the  granter  to  reserve  a  ben- 
efit to  himself,  or  to  hinder  or  delay  his  creditors,  or  any  of  them,  in 
the  collection  of  their  debts,  then  the  assignment  must  be  declared 
fraudulent  and  void  and  the  bill  dismissed.  As  the  debt  due  complain- 
ants is  an  antecedent  debt,  under  the  well-settled  rale  in  this  state, 
they  or  the  assignee  do'  not  occupy  the  position  of  a  bona  fide  pur- 
chaser without  notice;  so  that  if  the  assignment  is  frandulent  and 
void  for  any  reason,  as  against  the  grantor,  the  beneficiaries  under  it 
can  take  nothing  by  it. 
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■  The  first  question  to  be  considered  is,  does  the  assignment  on  its 
face  contain  any  provision,  or  omit  any  provision,  which,  in  its  effect, 
will  or  may  hinder  and  delay  the  grantor's  creditors,  or  work  an  injury 
to  them,  not  sanctioned  by  law  ?  The  assignment  was  evidently  drawn 
by  a  skillful  lawyer,  with  unusual  care,  and  most  of  the  provisions  and 
omissions  which  are  most  usually  relied  upon  and  sustained  in  holding 
such  conveyances  fraudulent  and  void  are  in  this  assignment  avoided, 
and  at  first  view  there  would  appear  no  objection  to  it,  appearing  on  its 
face.  The  clause  in  the  assignment  providing  for  the  disposition  of  the 
moneys  arising  from  the  collection  of  debts  and  the  sale  of  property, 
after  providing  for  the  payment  of  the  costs  and  expenses  of  execut- 
ing the  trust,  and  for  the  payment  of  the  preferred  creditors,  pro- 
vides that  the  supplies,  if  any,  shall  be  paid  pro  rata  to  the  unsecnred 
creditors,  whpse  names  are  given  and  the  amount  due  to  each,  as 
stated  in  a  schedule  annexed  to  the  assignment,  and  made  part  of  it, 
and  to  any  other  creditors  who  are  omitted  therefrom,  but  does  not 
mention  a  time  in  which  these  omitted  creditors  shall  present  their 
claims,  nor  the  mode  in  which  they  shall  be  established.  The  assignee 
is  directed  to  make  the  distribution  with  convenient  speed,  but  fixes 
no  limit  of  time  in  which  it  should  be  done.  It  is  insisted  by  defend 
ants'  counsel  that  these  omissions  leave  it  to  the  discretion  of  thi 
assignee,  who  is  the  assignor's  confidential  friend,  former  book-keeper, 
and  wife's  present  partner,  to  postpone  the  distribution  to  an  indefi 
nite  period,  and  to  the  delay  and  binderance  of  the  creditors  in  collect- 
ing their  debts. 

It  has  been  held  by  the  supreme  court  of  this  state  in  the  case  of 
Mayer  v.  Shields  dh  Midhallan,  59  Miss.  107,  and  by  this  court  in  the 
recent  case  of  Bickham  li  Moore  v.  Lake  ds  Axiitxn,  that,  whenever,  in  - 
a  general  deed  of  assignment  by  an  insolvent  debtor,  it  is  required 
that  something  most  be  done  by  the  debtor  in  order  to  participate  in 
the  funds,  that  a  reasonable  time,  not  too  long  nor  too  short,  must 
be  given,  in  which  to  do  the  thipg  required  to  be  done,  and  that  the 
want  of  such  a  provision  will  enable  the  assignee  to  unduly  postpone 
the  distribution  to  the  hinderanceand  delay  of  the  creditors,  and  thereby 
render  the  assignment  in  law  fraudulent  and  void.  In  this  case  noth- 
ing is  required  of  the  omitted  creditors  to  be  done  in  order  to  partici- 
pate in  the  funds  to  be  distributed,  and  it  is  a  matter  of  some  doubt 
whether  this  defect  alone  renders  the  conveyance  void ;  but  these  omis- 
sions are  circumstances  to  be  taken  in  connection  with  the  proof  in 
the  cause  to  determine  whether  or  not  there  existed  fraud,  in  fact,  in 
the  execution  of  the  assignment.  The  assignment  further  provides 
that  if  any  property  or  debts  have  been  inadvertently  or  by  mistake 
omitted,  the  assignees  shall  place  them  upon  the  proper  schedules; 
and  this,  it  is  claimed,  renders  the  assignment  vqid.  The  indebted- 
ness mentioned  means  the  debts  due  to  the  assignor,  and  not  those 
due  by  him.  and  this  provision  was  right  and  proper,  and  could  not 
in  any  way  prejudice  the  creditors;  but  the  contrary. 


Digitized  by 


Google 


ESTES  V.  SPAIN.  717 

t 

Admitting  the  assignment  to  contain  nothing  on  its  face  to  invali- 
date it,  the  next  question  is,  does  the  evidence  show  a  fraudulent  pur* 
pose  in  the  grantor  in  making  it  ?  The  proof  abundantly  shows  that 
the  grantor  was  hopelessly  insolvent,  and  that  for  12  days,  by  his  own 
testimony,  he  knew  it,  and  contemplated  making  a  general  assignment 
of  all  his  property  and  assets,  saving  his  exemptions.  Hence,  all  he 
did  subsequent  to  that  time  in  the  disposition  of  his  property,  assets, 
and  money  must  be  considered  in  determining  thisquestion.  The  proof 
shows  that  the  goods  and  merchandise  were  sold  mostly  for  cash,  and 
at  low  rates.  The  proof  further  shows  that  subsequent  to  that  time 
he  paid  his  wife  the  sum  of  $900,  which  he  claims  he  was  advised 
by  his  counsel  to  do,  in  payment  of  a  debt  which  heclaims  he  owed 
her  for  money  received  from  her  grandfather's  estate  in  Alabama  in 
thfl  year  1852.  There  is  proof  tending  to  show  that  his  wife  repeat- 
edly took  money  from  the  drawer  daring  this  time,  and  that  more 
goods  than  usual  were  taken  to  his  residence  from  the  store. 

If  all  this  was  fair,  it  might  have  been  explained  by  the  testimony 
of  Mrs.  Gunter.  She  was  present  when  her  husband's  deposition  was 
taken ;  yet  she  was  not  ex&mined.  The  rule  is  that  the  transactions 
between  husband  and  wife  are  to  be  strictly  scrutinized,  and  if  there 
are  even  slight  circumstances  going  to  impeach  the  bona  fides  of  the 
transaction,  the  burden  of  proof  is  thrown  upon  those  claiming  under 
it,  to  establish  the  fairness  and  validity  of  the  transaction.  Coupled 
with  this  is  the  rule  that  when  suspicious  circumstances  are  shown 
against  the  fairness  of  the  transaction,  and  the  party  required  to  ex- 
plain it,  if  fair,  fails  to  produce  proof  to  establish  its  fairness,  the 
presumption  is  that  the  transaction  was  unfair,  or  that  it  is  to  be 
taken  against  its  fairness.  This  rule  applies  to  the  facts  of  this  case 
with  ilo  little  force.  Notwithstanding  the  assignor  in  his  testimony 
refers  to  the  records  of  the  courts  in  Alabama  and  in  this  state,  it  was 
the  duty  of  the  complainants  to  produce  the  proof,  and  not  that  of 
the  defendants  to  disprove  it.  As  part  of  the  same  scheme  to  dis- 
pose of  all  his  means,  the  assignor  disposed  of  part  in  the  payment 
of  what  was  due  his  clerks.  This  he  had  a  right  to  do,  as  well  as  to 
pay  a  bona  fide  debt  due  his  wife.  The  only  question  in  either  case 
is,  was  the  debt  due  and  owing,  and  that  received  for  it  reasonable 
in  value,  and  the  payment  made  in  good  faith  and  free  from  fraud  ? 
The  proof  further  shows  that  upon  the  same  night  that  the  assign- 
ment was  executed,  acknowledged,  and  delivered  to  the  clerk  for 
record,  there  was  another  deed  executed  by  the  assignor  in  the  form 
of  a  deed  of  trust,  for  the  declared  purpose  of  securing  his  sureties 
upon  a  note  due  to  the  Bank  of  Sardis  for  $1,000.  This  deed  being 
executed,  evidently,  as  part  of  the  same  purpose  and  scheme  of  an 
entire  disposition  of  his  means  by  the  assignor,  and  as  the  assign- 
ment provided  for  the  payment  of  the  same  debt  as  a  preferred  claim, 
and  also  embraces  the  same  property  conveyed  in  the  trust  deed,  sub- 
ject to  the  provisions  of  the  trust  deed,  the  two  instruments  must  be 
considered  together,  and  the  trust  deed,  imder  the  circumstances  of 
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Iheir  execution,  must  be  considered  us  a  partial  ansignment  of  the 
property  of  said  Gunter,  and  controlled  by  the  same  rules  of  law  ap- 
plicable to  the  deed  of  assignment  to  Spain. 

The  liability  of  the  sureties  was  on  an  antecedent  debt  to  the  bank. 
There  was  no  new  consideration  to  sustain  it.  The  grantor  was  then 
hopelessly  insolvent,  and  at  the  time  of  its  execution  was  then  in  the 
act  of  transferring  all  of  his  property  and  assets  of  every  description. 
The  conveyance  provided  that  the  grantor  should  retain  possession  of 
the  property  untU  the  maturity  of  the  debt,  which  did  not  take  place 
until  December  1,  1882,  and  not  until  the  beneficiaries  in  the  trust 
deed  should  request  the  trustee  to  take  possession  of  the  property 
conveyed,  and  sell  the  same.  Unless  the  property  should  become  en- 
dangered as  a  security  for  the  indebtedness,  when  the  trustee  might 
take  possession  of  it  and  hold  it  until  the  debt  and  costs  were  paid,  or 
the  property  was  sold,  but  until  possession  should  be  demanded  by 
the  trusteee,  the  grantor  should  bold  the  same  subject  to  the  trust 
deed.  If  this  had  been  a  general  assignment,  this  reservation  of  the 
use  of  the  property  would  unquestionably  r,ender  it  fraudulent  in  law. 
The  assignment  conveys  the  same  property  to  secure  the  same  debt, 
as  a  preferred  debt,  but  subject  to  this  trust  deed.  According  to  the 
trust  deed  a  sale  could  not  take  place  until  the  first  of  December, 
1882,  and  not  then  until  the  trustee  was  notified  in  writing  by  the 
beneficiaries  to  take  possession  of  and  sell  the  property,  unless  there 
was  danger  of  its  being  lost ;  and,  as  the  property  is  real  estate  and 
immovable,  it  is  difficult  to  see  how  this  contingency  could  arise; 
and,  in  the  mean  time,  the^grantor  was  to  hold  and  enjoy  the  use  of 
the  property.  It  is  difficult  to  determine  that  this  delay  would  not 
have  the  effect  of  hindering  and  delaying  Gunter's  other  creditors ;  and 
were  this  all  that  is  in  the  case,  I  am  of  opinion  it  would  estab- 
lish the  fraudulent  character  of  the  conveyance.  It  will  not  do  to 
say  that  the  property  might  have  been  sold  subject  to  the  trust  deed, 
for  in  that  event  the  value  of  the  interest  sold  would  be  too  uncertain 
for  the  purchaser  to  pay  any  but  a  small  sum. 

But  the  complainant^  allege  in  their  biU  that  the  conveyance  was 
made  in  good  faith  and  free  from  all  fraud,  and  claim  affirmative 
relief.  This  allegation  is  denied  under  oath  by  the  answer,  and 
throws  the  burden  of  establishing  the  averment  upon  complainants. 
To  grant  to  complainants  all  that  they  here  claim,  that  is,  that  the 
conveyance  is  prima /acie  valid,  and  free  from  fraud;  yet,  when  cir- 
cumstances are  proved  casting  a  doubt  upon  the  validity  of  the  con- 
veyance, the  burden  is  thrown  upon  the  complainants  to  establish  its 
fairness  and  freedom  from  fraud.  When  all  the  circumstances  already 
stated,  and  others  shown  from  the  proof,  are  considered,  occuring  be- 
fore and  at  the  time  of  the  execution  of  this  assignment,  I  am  sat- 
isfied that  the  conveyance  must  be  held  as  fraudulent  and  void,  and 
that  complainants  are  not  entitled  to  any  relief  under  their  bill. 

The  result  is  that  the  injunction  heretofore  granted  must  ^e  dis- 
solved, and  the  bill  dismissed,  at  complainants'  cost. 
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McLiiEB  and  another  v.  Nobtok  and  othors.' 
{Otrevit  Court,  IT.  D.  Texai.    Febmaiy,  1884.) 

1.  Aamtntxarr  to  CRSDiroHa. 

A.n  Msignment  for  the  benefit  of  cteditors,  under  the  laws  of  Texas,  vherein 
the  assienor  has  expressly  reserved  an  interest  to  himself,  to  the  exclusion  of 
his  creditors,  is  null,  void,  and  of  no  e£Eect. 

Lawrence  v.  SorUm,  IS  Fed.  tixF.  8S8,  followed. 

2.  Bauk. 

Such  an  assignment  is  a  contract  between  the  assignor  and  assignee,  which, 
while  it  may  be  aided  by  the  law,  must  be  taken  and  construed  by  the  terms 
and  provisions  expressly  stipulated  therein ;  and  any  stipnlation  tt»erein  whicli 
is  Intended  to  hinder  or  delay  non-consen  ting  creditors  must  find  warrant  there- 
for in  the  law,  or  the  assignment  to  such  creditor  is  null  and  void. 

Donoho  y.  FUiK,  58  Tex.  167,  and  Kemii,  v.  DotMlAion,  20  Kan.  168,  followed. 

On  Demurrer. 

Wright  dk  Wright,  for  plaintiffs. 

Crawford  d  Crawford,  for  defendants. 

Pardee,  C.  J.  It  was  held  by  this  oourt,  in  Lawrence  v.  Norton, 
that  an  assignment  for  the  benefit  of  creditors,  under  the  laws  o^ 
Texas,  wherein  the  assignor  has  expressly  reserved  an  interest  to 
himself,  to  the  exclusion  of  his  creditors,  is  on  its  face  nail,  void,  and 
of  no  effect,  (see  15  Fed.  Bep.  853;)  and  in  that  ease  we  also  held, 
considering  the  act  of  1879  in  relation  to  assignments,  that,  under  the 
third  section  of  that  act,  assignments  for  the  benefit  of  preferred  cred- 
itors, who  are  preferred  on  their  own  election,  under  stress  of  a  pen- 
alty forfeiting  their  whole  claim,  are  not  in  terms  aided  by  the  law, 
and  are  not  favored  by  the  courts.  We  still  adhere  to  the  correct- 
ness of  our  conclusions  in  that  case,  and  now,  as  then,  we  see  no  an- 
tagonism between  them  and  the  decisions  of  the  sapreme  oourt  of  the 
state  of  Texas  in  relation  to  the  same  law. 

In  the  case  now  under  consideration,  it  seems  to  us,  the  following 
propositions  are  equally  well  taken,  and  can  be  equally  supported  on 
principle  and  authority.  The  assignment  in  favor  of  creditors,  un- 
der the  act  of  1879,  is  a  contract  between  the  assignor  and  assignee, 
which,  while  it  may  be  aided  by  the  law,  must  be  taken  and  construed 
by  the  terms  and  provisions  expressly  stipulated  therein.  Donoho  v.- 
Fish,  68  Tex.  167;  KeevU  v.  Donaldson,  20  Kan.  168.  That  when 
an  assignment  is  made,  under  the  third  section  of  the  act  of  1879, 
any  stipulation  therein  which  is  intended  to  hinder  and  delay  non- 
consenting  creditors  must  find  warrant  therefor  in  the  law,  or  the  as- 
signment as  to  such  creditors  is  null  and  void.  Keevil  v.  Donaldson, 
supra :  Lawrence  v.  Norton,  supra ;  Bryan  v.  Sundberg,  6  Tex.  423. 
See,  also,  Jafray  v.  MeOehee,  107  U.  S.  361;  B.  G.  2  Bnp.  Ct.  Bep. 
367. 

'Reported  byJoaepb  P.  Homor,  Esq.,  of  the  New  Orleans  bar. 
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The  assignment  in  this  case,  which  is  under  the  third  section,  pro- 
rides:  "And  for  said  purpose  the  said  Fred.  MuUer  and  A.  Jacobs 
are  hereby  authorized  and  directed  to  take  possession  at  once  of  the 
property  above  conveyed  and  convert  the  same  into  cash  as  soon  and 
upon  the  best  terms  possible  for  the  best  interest  of  our  creditors." 
This  provision  authorizes  the  assignees,  in  their  discretion,  to  dispose 
of  the  assigned  property  on  credit.  See  Moir  v.  Browh,  14  Barb.  39 ; 
Schufelt  v.  Abernethy,  2  Duer,  533 ;  Rapaleev.  Steuv,rt,  27  N.  Y.  311 ; 
Hutchimon  v.  Lord,  1  Wis.  286;  Keep  v.  Sanderson,  2  Wis.  31.  For 
other  authorities  see  Burrill,  Assign.  §  222.  It  is  a  badge  of  fraud. 
Carlton  v.  Baldwin,  22  Tex.  731;  and  see  Burrill,  Assign.  §  221. 
Such  provision  is  not  authorized  by  law,  the  said  act  of  1879  being 
silent  as  to  fee  method  of  disposingof  assigned  property.  The  non-con- 
senting creditors  being  compelled,  under  the  law,  to  submit  to  a  forced 
stay  of  execution  until  the  consenting  creditors  are  paid  in  full,  it  follows 
that  a  sale  on  credit,  the  same  not  being  authorized  by  law,  hinders  and 
delays  such  non-consenting  creditors  beyond  the  sanction  of  the  law,  and 
consequently  defrauds  them.  It  is  urged  that  the  assignee  need  not  sell 
on  credit,  and,  unless  he  does,  the  creditors  are  not  hurt.  This  maybe 
true,  but  the  creditors  are  not  obliged  to  await  the  event.  The  assign- 
ment placed  it  in  the  power  and  discretion  of  the  assignee  to  prolong  the 
execution  and  closing  of  the  trust  for  an  indefinite  period.  This  was 
not  only  unauthorized  by  law,  but  was  against  the  policy  of  the  law, 
for  it  cannot  be  denied  that  the  policy  of  the  law  is  to  secure  a 
speedy  settlement  of  the  trust  and  distribution  of  the  assigned  prop- 
erty. An  assignment  in  favor  of  creditors  which  in  effect  authorizes 
the  assignee  to  sell  the  property  conveyed  in  a  method  not  permitted 
by  the  statute,  must  he  void;  for  contracts  and  conveyances  in  contra- 
vention of  the  terms  or  policy  of  statute  will  not  be  sanctioned.  See 
Jaffray  v.  McGehee,  svpra. 

It  is  further  claimed  in  argument  that  to  give  effect  to  the  objec- 
tions urged  against  the  assignment,  and  to  hold  the  same  invalid  for 
fraud  apparent  on  its  face,  is  to  sanction  and  permit  the  very  evil 
which  is  the  subject  of  complaint — that  is,  to  give  the  attaching  cred- 
itors a  preference,  and  a  preference,  too,  over  creditors  who  have  been 
snared  and  entrapped  by  the  law.  To  this  it  is  sufficient  to'  answer 
that  the  court  is  compelled  to  decide  between  two  sets  of  preferred 
creditors — ^the  consenting  creditors  and  the  attaching  creditors.  The 
one  may  be  as  meritorious  as  the  other;  but  while  the  former  may  be 
open  to  the  charge  of  collusion,  and  the  latter  to  the  charge  of  rapacity, 
the  law  favors  the  diligent  and  vigilant.  The  trouble  arises  with  the 
debtor  who  wants  to  go  further  than  the  law  of  1879  warrants,  in 
driving  creditors  to  abandon  their  just  claims  and  demands. 

The  demurrer  should  be  sustained ;  and  it  is  so  ordered. 

McGoRHicK,  J.,  concurs. 
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Stadlxb  and  others  v.  CABBOLi^,  Garnishee.^ 
{Oireuit  Court,  S.  D.  Texa*.    Febnutiy,  1884.) 

A.n  assignment  which  authorizes  the  assigoee  to  sell  the  assigned  gonds  on- 
credit,  which  undertakes  to  distribute  the  remnant  after  paying  consenting 
creditors,  in  opposition  to  the  terms  and.  pro  visions  of  the  law,  and  by  which. 
tlte  assignees,  by  such  distribution,  exclude  from  the  benefits  of  the  assignment 
tbeir  individual  creditors,  and  reserve  an  interest  for  themselves,  is  unauthor- 
ized by  law.  Lawrence  v.  Norton,  Xi  Fbd.  Hep.  853,  and  MuUer  v.  Nurton,  ante, 
719,  followed. 

On.  Demarrer  to  Answer  of  Oarnishee. 
Crawford  dk  Crawford,  for  plaintiffs. 
Wright  dk  Wright  and  J.  A.  CarroU,  for  garnishee. 
Pahdee,  J.     The  assignment  in  this  case,  which  is  ander  section 
3  of  the  act  of  1879,  is  attacked  for  fraud  apparent  on  its  face,  to- 
wit:   (1)  It  prefers  creditors  for  rent,  taxes,  and  assessments.     (2)  It 
authorizes  the  assignee  to  sell  the  assigned  goods  on  credit.     (3)  It 
undertakes  to  distribute  the  remnant  after  paying  consenting  creditors, 
in  opposition  to  the  terms  and  provisions  of  the  law.     (4)  The  as- 
signors,  by  such  distribution,  exclude  from  the  benefits  of  the  assign- 
ment their  individual  creditors,  and  reserve  an  interest  for  them- 
selves. 

The  case  of  Lawrence  v.  Norton,  15  Fed.  Rep.  853,  and  Muller  v.. 
Norton,  ante,  719,  gives  sufficient  reasons  for  sustaining  the  second, 
third,  and  fourth  grounds.     On  the  first  ground  it  is  not  necessary 
to  pass. 
The  demurrer  is  sustained. 

McGoBMicK,  J.,  concurs. 


Malvin  and  others  v.  Webt,  Assignee.* 

(Uiteuit  Court; N.  D.  Texas.    February,  1884. 

AffiiaNlCENT  TO  Ckeditors. 

An  assignment  for  the  benefit  of  all  the  creditors,  without  proof  or  sugges- 
tion of  insolvency,  where  there  is  no  attempt  to  prefer  any  creditor,  but  a  de- 
cided attempt  to  hinder  and  delay  them  «11,  is  unauthorized  by  law. 

On  Demnxrer  to  Answer. 

Ray  dk  Stanley  and  L.  T.  Smith,  for  plaintiffs- 

Wright  db  Wright,  for  defendant. 

'Reported  hy  Joseph  P.  Hornor,  Esq.,  of  the  New  Orleans  bar. 
T.19,no.l0— 46 
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Pabdeb,  J.  In  this  case,  \rhicb  is  one  of  assignment  for  the  benefit 
of  all  the  creditors,  there  is  no  attempt  to  prefer  any  creditor,  but  a 
very  decided  attempt  to  binder  and  delay  them  all.  Withont  any  sug- 
gestion of  insolvency,  or  contemplation  of  insolvency,  the  assignor 
provides  that  bis  assignee  shall  dispose  of  the  assigned  goods,  consist- 
ing of  wares,  liquors,  and  merchandise,  in  the  customary  course  of 
trade,  for  60  days,  and  then,  if  there  is  anything  left  undisposed  of, 
the  remaining  goods  shall  be  sold  at  public  auction  for  cash,  after 
advertising  during  the  time  provided  by  law  for  the  sale  of  property 
seized  under  execution,  and  providing  that  during  the  delay  of  adver- 
tising the  assignee  shall  continue  the  disposition  of  goods  at  private 
sale.  The  assignee  is  given  no  option.  The  course  laid  out  in  tbe 
assignment  is  the  one  he  is  bound  to  follow.  The  time  required  by 
law  for  advertising  goods  to  be  sold  under  execution  is  not  less  than 
10  days.  The  assignment,  then,  without  any  suggestion  of  insolvency, 
compels  the  creditors  to  a  forced  stay  of  70  days.  If  the  assiguor 
can  compel  a  stay  of  70  days,  why  not  for  7  times  70  days  ?  We 
find  no  authority  in  the  law  of  1879  for  such  provision.  We  are 
aware  that  assignments  that  make  no  preferences,  but  provide  for 
an  equal  distribution  among  all  the  creditors,  should  be  favored. 
"Equality  is  justice."  It  is  with  this  view  that  we  lay  no  stress  on 
the  objections  urged  against  this  assignment,  that  the  deed  does  not 
show  the  maker's  insolvency,  nor  assign  in  terms  all  the  property 
that  the  debtor  may  have  subject  to  the  demands  of  his  creditors.  If. 
tbe  debtor  has  property  concealed  within  the  state,  thie  law  aids  the 
assignment,  and  if  the  property  can  be  found  it  passes  to  the  assignee. 
See  Blum  v,  Wetbome,  58  Tex.  157.  If  the  debtor  has  property  be- 
yond the  state  it  can  be  reached  by  creditors  who  may  so  choose, 
just  as  well  as  if  the  assignment  bad  not  been  made,  for  the  assign- 
ment compels  the  discharge  of  no  debt,  nor  the  release  of  the  debtor. 
But  with  this  disposition  to  favor  and  sustain  this  assignment,  we  are 
unable  to  see  our  way  clear  to  sanction  the  enforced  stay  of  execution 
which  hinders  and  delays  all  creditors,  and,  being  unauthorized  by 
law,  consequently  defrauds  them  all. 

The  demurrer  is  8nsta>ined. 

McCosMioK,  J.,  concurs. 
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Unttbd  States  v.  Whitb,  Eeceiver,  etc. 
•Vireuit  Court,  N.  D.  New  York.    March  13, 1884.) 

Taxation— Notes  Used  fob  Uibcdlation — Notes  Redeemable  in  Goods. 

The  tax  imposed  by  the  act  of  congress  of  February  8, 1876,  }  19,  upon  "  notes 
used  for  circulation,"  is  a  charge  upon  such  notes  only  as  are  Intended  to  cir- 
colate  as  money.  The  act  bears  no  reference  to  the  so-called  notes  issued  by 
mercantile  firms  to  be  redeemed  in  goods. 

At  Law. 

Martin  I.  Townsend,  TJ.  S.  Atty.,  for  the  United  States. 

John  L.  White,  for  defendant. 

Wallace,  J.  This  is  a  writ  of  error  to  the  district  coart  for  the 
Northern  district  of  New  York,  brought  to  review  a  judgment  of  that 
court  in  favor  of  the  defendant.  The  first  question  presented  by  the 
bill  of  exceptions  is  whether  certain  obligations  issaed  by  the  fim  of 
Aldrich,  Sweetland  &  Co.  are  liable  to  taxation  under  section  19  of 
the  act  of  congress  of  February  8,  1875,  entitled  "An  act  to  amend 
existing  castoms  and  internal  revenue  laws,  and  for  other  purposes.*' 
Section  19  reads  as  follows : 

"Every  person,  firm,  or  association  other  than  national  bank  associations,, 
and  every  corporation,  state  bank,  or  state  banking  association,  shall  pay  8 
tax  of  ten  per  centum  on  the  amount  of. their  own  notes  used  for  circulation, 
and  paid  out  by  them." 

The  firm  of  Aldrich,  Sweetland  8c  Co.,  merchants,  had  issued, 
paid  out,  and  put  into  circulation,  in  the  neighborhood  of  their  place 
of  business,  their  obligations  or  promises  to  pay  in  goods  at  their 
store,  Tarying  in  amount  from  5  cents  to  $5  each,  and  amounting  in 
the  aggregate  to  nearly  $5,000,  in  form  as  follows :  "Due  the  bearer 
one  dollar  in  goods  at  onr  store.  Kennedy,  N.  T.,  Oct.  14,  1878. 
Aldbicb,  Swbbtlakd  &  Co." 

If  the  meaning  of  the  term,  "notes  ased  for  circulation,"  could  not 
be  satisfactorily  ascertained  by  a  reference  to  otfaer  acts  of  congress 
in  pari  materia,  the  question  presented  would  be  a  more  doubtful  one, 
because,  although  such  promises  to  pay  are  not  negotiable  not^s,  in- 
asmuch as  they  are  not  payable  in  money,  they  are  notes  within  the 
generally-accepted  meaning  of  the  word.  A  literal  reading  of  the 
seotion  would  subject  to  taxation  every  note  an  individual  might  exe- 
eute  and  deliver,  unless  there  is  some  special  meaning  to  the  term,  "used 
for  circulation;"  yet  no  one  would  contend  that  the  seotion  was  de- 
signed to  have  this  extended  application.  More  especially  would, 
such  a  construction  be  a  startling  one,  in  view  of  the  provisions  ol 
section  20  of  the  same  act,  which  imposes  a  tax  of  10  per  centum  on 
the  notes  of  any  person,  firm,  or  corporation  used  for  circulation  by 
f  U  other  persons,  firms,  and  corporations.  It  is  not  to  be  supposed 
that  congress  intended  by  the  act  in  question  to  subject  all  promis- 
80x7  notes  circulating  in  the  business  of  the  country  to  a  tax  of  10 
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per  centum — a  tax  double  that  imposed  in  1662  to  meet  the  ex- 
igencies of  the  war  to  preserve  the  Union.  It  is  therefore  necessary 
to  look  for  some  more  restricted  meaning  of  the  term,  "notes  used  for 
circulation."  That  meaning  may  be  found  by  a  reference  to  other 
provisions  in  the  laws  of  congress  in  pari  materia,  which,  upon  fa- 
miliar rules  of  construction,  should  always  be  considered  in  solving 
questions  of  interpretation  of  statutes.  By  such  reference  it  will  ap- 
pear that  "notes  used  in  circulation,"  "circulatmg  notes,"  and  "circu- 
lation," as  that  word  is  used  in  relation  to  the  instrumentalities  of 
banking  operations,  are  equivalent  and  synonymous  terms. 

Section  21  of  the  act  in  question  provides  how  the  tax  imposed  by 
section  19  shall  be  returned  and  collected,  and,  instead  of  the  words 
"notes  used  in  circulation,"  uses  the  words,  "circulating  notes."  The 
context  of  the  three  sections,  19,  20,  and  21,  shows  plainly  that  the 
taxes,  within  the  contemplation  of  CQngress  and  the  subject-matter  of 
the  legislation,  are  those  relating  to  banking  capital  in  the  hands  of 
corporations  and  individuals.  According  to  the  scheme  of  the  exist- 
ing internal  revenue  laws,  those  taxes  are  imposed  not  only  on  the 
capital  directly  employed,  but  also  upon  the  deposits  and  circulation 
incident  to  banking  operations.  The  word  "circulation,"  in  this  con- 
nection, is  defined  by  the  lexicographers  as  "currency ;  or  circulating 
notes  or  bills  current  for  coin."  Webster.  That  this  is  the  subject 
of  taxation  in  the  sections  in  question  is  obvious,  because  these  sec- 
tions in  the  act  of  1875  are  a  substitute  for  the  pre-existing  provisions 
of  law,  respecting  the  taxation  of  banks  and  bankers,  as  found  in  the 
third  clause  of  section  8408,  Bev.  St.  That  clause  imposed  a  tax  of 
"one  twenty-fourth  of  one  per  centum  each  month  upon  the  average 
amount  of  circulation  issued  by  any  bank,  association,  corporation, 
company,  or  person,  including  as  circtUation  all  certified  checks  and 
all  notes  or  other  obliyations  calculated  or  intended  to  circulate  or  to  be 
used  as  money."  In  lieu  of  the  tax  of  one  twenty-fourth  of  one  per 
«entum  a  month,  upon  notes  "calculated  or  intended  to  circulate  for 
money,"  thus  imppsed,  the  act  of  1875  imposes  a  tax  of  ten  percent, 
per  annum  on  "notes  used  for  circulation."  Both  the  earlier  and 
the  later  law  deal  with  the  same  persons,  and  the  same  subject  of 
taxation ;  but  the  later  act,  in  harmony  with  the  general  legislation 
of  congress  since,  lightens  the  burden  imposed.  It  thus  seems  clear 
that  the  "notes  used  for  circulation,"  taxed  by  the  act  of  1875,  are 
notes  calculated  or  intended  to  circulate  for  money.  That  obligations 
or  notes  of  the  character  put  forth  by  the  makers  here  are  not  obli- 
gations intended  to  circulate  as  money  was  distinctly  held  by  the 
supreme  court  in  U.  S.  v.  Van  AvJcen,  96  U.  8.  366.  In  that  case  the 
defendant  was  indicted  for  paying  out  and  circulating  similar  obliga- 
tions, under  an  act  of  congress  declaring  that  no  private  corporation, 
firm,  or  individual,  should  make,  issue,  circulate  or  pay  out  any  note 
or  other  obligation  for  a  less  sum  than  one  dollar,  intended  to  cireidaie 
as  money,  and  the  court  decided  that,  as  such  obligations  were  not 
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solvable  in  money,  but  onlj  in  goods,  there  was  no  offense  within  the 
meaning  of  the  statute. 

As  the  obligations  in  question  were  not  circulating  notes,  or  notes 
used  for  circulation,  as  that  term  is  used  in  the  act  imposing  the  tax, 
it  is  unnecessary  to  consider  the  other  questions  which  are  presented 
by  the  bill  of  exceptions,  and  the  judgment  of  the  court  below  is 
affirmed.  

Only  negotiable  promissory  notes  payable  in  money  are  subject  to  taxation 
as  "notes  used  for  circulation."  HoUister  v.  Zion^n  Co-operative  Mercantile 
Inst.  4  Sup.  Ct.  Kep.  263.— fEo. 


BicH  V.  Town  of  Mbntz. 

[Vvreuil  ('our',  N.  D.  New  York.    March  17, 1884.) 

1.  Mdkicipai,  Bonds— Statdtoht  Requibbments— Cehtificatk  op  Judok. 

The  act  of  1871,  of  the  New  York  legislature,  authorizing  municipal  corpora- 
tions to  aid  in  the  construction  of  railroads,  requires  the  petition  to  show  to 
the  satisfaction  of  the  county  judge  that  the  petitioners  are  a  majority  of  the 
tax-payers,  "  not  including  those  taxed  for  dogs  or  highway  tax  only^"  RM, 
following  the  case  of  Oowdrey  v.  Town  of  Caneadea,  16  ^bd.  Kep. '532,  tliat 
municipal  bonds  issued  under  the  act  are  void  unless  the  record  shows  that  thu 
■   county  judee  was  satisfied  of  the  sufflcienc}'  of  the  petition. 

2.  Same— Tax-Pateks — Definition  by  Statute. 

The  act  of  1871  defines  the  terra  "  tax-payer,"  "  when  used  in  this  act,"  to 
mean  such  tax-pavers  as  are  not  assessed  for  dogs  or  highway  tax  only.  But, 
hfid,  that  this  definition  did  not  cure  a  petition  which  merely  showed  the  con- 
sent of  "a  majority  of  tax-payers,"  where  the  act  explicitly  required  the  ap- 
proTal  to  appear  of  "  a  majority  of  tax-paycra,  not  including  those  taxed  for 
dogs  or  highway  tax  only." 

At  Law. 

Jas.  R.  Cox,  for  plaintiff. 

F.  D.  Wright,  for  defendent. 

Before  Wallace  and  Goxe,  J  J. 

Wallace,  J.  The  same  questions  arise  in  this  ease  as  were  pre- 
sented in  Cowdrey  v.  Town  of  Caneadea,  16  Fed.  Eep.  532,  where  it 
was  ruled  that  the  bonds  of  the  town  were  void  bedause  the  county 
judge  did  not  adjudicate  that  the  requisite  majority  of  tax-payers  had 
consented  to  the  creation  of  the  bonds.  No  reasons  have  been  ad- 
vanced in  the  arguments  of  counsel  that  are  deemed  sufficient  to 
change  the  conclusions  reached  in  the  Caneadea  Case.  It  is  proper, 
Lowewer,  to  advert  to  an  argument  that  was  urged  in  that  case,  and 
considered,  but  not  discussed  in  the  opinion,  and  which  has  been 
urged  again  here.  It  is  insisted  that  because  the  amended  act  of  1871 
defines  the  term  "tax-payer"  "when  used  in  this  act,"  to  mean  such 
tax-payers  as  are  not  assessed  for  dogs  or  highway  tax  only,  it  is  not 
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necessary  to  comply  with  the  explicit  language  of  .the  act  as  to  the 
form  and  sabstance  of  the  petition.  The  petition  is  the  basis  and 
groundwork  of  the  whole  bonding  proceeding.  When  the  amended 
act  was  passed  many  of  these  proceedings  had  been  set  aside  by  the 
coarts  of  this  state  because  of  defects  of  form  in  the  petition ;  and 
it  was  the  well-settled  law  of  the  state  courts  that  any  such  defect 
was  jurisdictional,  and  rendered  the  whole  proceeding  futile.  Speak- 
ing of  the  act  of  1869,  the  court  of  appeals  said  in  People  v.  Smith, 
45  N.  Y.  772:  "The  authority  conferred  by  the  act  must  be  exer- 
cised in  strict  conformity  to,  and  by  a  rigid  compliance  with,  the  let- 
ter and  spirit  of  the  statute."  The  first  section  of  the  amended  act 
provides,  in  language  as  explicit  as  could  be  employed,  that  the 
petition^  verified  by  one  of  the  petitioners,  shall  set  forth  that  the 
petitioners  are  a  majority  of  tax-payers  of  the  town  who  are  taxed  or 
assessed  for  property  "not  including  those  taxed  for  dogs  or  highway 
tax  only."  It  subsequently  provides  that  the  word  "tax-payer," 
"when  used  in  this  act,"  shall  mean  "any  corporation  or  person  as- 
sessed or  taxed  for  property,  *  *  *  not  including  those  taxed  for  dogs 
or  highway  tax  only."  Section  2  makes  it  the  duty  of  the  count]'  judge 
"to  proceed  and  take  proof  as  to  the  said  allegations  in  the  petition;" 
and  if  he  finds  that  the  requisite  majority  of  tax-payers  have  consented, 
he  shall  so  adjudge.  If  there  were  no  express  provision  requiring  it 
to  appe&r  in  the  petition  that  the  tax-payers  who  apply  are  a  ma- 
jority of  the  designated  class,  the  petition  would  doubtless  be  sujQScient 
if  it  alleged  that  they  were  a  majority  of  the  tax-payers  of  the  town; 
and,  in  this  view,  there  was  no  need  of  amending  the  act  of  1869  in 
this  behalf.  If  the  argument  for  the  plaintiff  is  sound,  this  explicit 
provision  is  meaningless.  It  is  not  to  be  assumed  that  the  legisla- 
ture did  not  mean  anything  by  the  language  which  they  so  carefully 
employed.  It  is  not  difficult  to  apprehend  what  the  legislature  meant 
by  defining  the  word  "tax-payer."  It  occurs  several  times  in  the  act. 
It  was  defined  for  convenience,  in  order  to  avoid  repetition  of  descrip- 
tion whenever  the  word  was  used  in  the  act,  and  in  order  that  there 
should  be  no  room  for  doubt  what  kind  of  a  tax-payer  was  meant 
whenever  the  word  was  used. 

As  it  seems  to  me  the  real  question  in  this  case  is  not  whether  the 
county  judge  made  an  adjudication  which  is  binding  upon  the  defend- 
ant, under  the  rules  of  law  which  control  a  court  or  officer  exercising 
a  special  statutory  power,  and  which  require  every  step  to  be  in  strict 
conformity  with  the  statute  which  confers  the  power,  but  whether 
the  acts  of  the  legislature  are  not  to  be  treated  as  creating  a  ju- 
risdiction of  a  special  character  which  cannot  be  assailed  collater- 
ally, in  which  all  errors  of  fact  and  of  law,  even  those  respecting 
the  existence  of  jurisdictional  conditions,  are  to  be  corrected  in  the 
proceeding  itself  upon  a  review  by  the  appellate  tribunals.  There  is 
much  to  be  said  in  support  of  the  latter  suggestion. '  Munton  v.  l^own 
of  Lyons,  12  £latchl.  639. 
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As  one  of  the  oases  now  pending  in  this  court,  and  presenting  the 
same  qnestions  as  this,  involTes  a  safSoient  9um  to  be  reviewed  by 
the  supreme  oonrt,  and  is  to  be  presented  to  that  court,  all  proceed- 
ings in  this  case  will  be  stayed,  and  no  judgment  be  entered,  until  the 
decision  of  that  case  on  writ  of  error,  or  until  the  further  order  of  this 
court. 

GozB,  J.  I  concur  in  the  disposition  made  of  this  case;  but,  for 
the  reasons  heretofore  stated  by  me,  (Rich  v.  Town  of  Mentz,  18  Fbd. 
Sbp.  52,  and  Chandler  t.  Toum  of  Attica,  Id.  299,)  I  cannot  agree 
with  the  oironit  judge  in  the  oonstruetion  placed  by  him  upon  the  act 
of  1871. 


GOOHLAN  V.  StBTBON. 
iQireuit  Court,  8.  D.  New  Tork.    March  17, 1884.) 

1.  CoimtAOT — RuiiBS  OF  Interfrbtation. 

Where  a  contract  is  ambiguous,  contradictorf,  or  obscure  in  its  language,  and 
la  capable  of  two  interpretations,  it'must  be  given  that  cougtruction  which  In- 
clines most  nearly  to  justice  and  common  sense. 

2.  Same— EMoPTKL. 

Where  an  actor  is  employed  by  a  manager  who  agrees  that' the  actor  shall 
appear  at  least  seven  times  a  weeic  and  be  paid  $100  for  each  appearance,  which 
stipulation  the  manager  violates  by  failing  to  provide  employment  for  tlie  actor 
for  a  period  of  three  weeks,  the  actor  waives  none  of  his  rights  by  subsequently 
appearing  under  the  contract  and  receiving  pay  pursuant  to  its  provisions. 

8.   BaMB— luPLtED  AOKRSMEin. 

Where  an  employe  agrees  to  work  during  a  definite  period  for  a  stipulated 
sum,  and  enters  upon  the  discharge  of  his  duties  under  the  contract,  and  ren- 
ders services  which  are  accepted  by  the  employer,  the  law  implies  an  agree- 
ment upon  the  part  of  the  latter  to  furnish  employment  to  the  servant  and  pay 
for  it  as  stipulated  in  tne  agreement. 
4.  PuEtABnro — Amehdmekt. 

Amendments  will  be  allowed  to  correct  errors  in  pleading  when  the  oppo- 
site party  is  not  rajsled  and  substantial  justice  so  requires.  It  is  not  the  policy 
of  modem  procedure  to  defeat  a  party  who  has  a  meritorious  cause  of  action 
becauae  he  has  not  declared  in  the  right  form. 

Trial  by  the  Ckrart. 

OZin,  Rivet  d  Montgomery,  for  plaintiff. 
A.  J.  Dittenlioefer,  for  defendant. 

CoxB,  J.  On  the  thirty-first  day  of  August,  1883,  the  parties  to 
this  action  executed  the  following  contract : 

"This  agreement,  made  and  entered  into  thia  thirty-flmt  day  of  Augnst,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  eighty-three,  by  and 
between  John  Stetson  of  Boston,  in  the  county  of  Suffolk  and  commonwealth 
of  Massachusetts,  manager  of  Fifth  Avenue  Theater  of  New  Tork,  of  the 
first  part,  and  Charles  F.  Coghlan,  of  London,  England,  of  second  part;  wit- 
nesseth,  that  the  said  party  of  the  second  part  contracts  that  he  shall  give 
Us  professional  iserviees  as  leading  man  of  the  Fifth  Avenue  Theater,  £f ew 
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York,  in  such  dramatic  perforniances  as  shall  be  given  in  said  theater,  also 
in  such  theater  in  cities  in  the  United  States  nnd  Canada  as  said  party  of  first 
part  may  direct  for  a  season  beginning  October  8, 1883,  and  ending  Saturday 
evening.  May  S,  1884.  It  is  understood  and  agreed  that  when  said  party  of 
second  part  shaU  play  in  any  theater  outside  of  N'ew  York,  he  shall  have  his 
name  featured  on  all  printing  and  advertij^ements,  and  be  recognized  as  the 
stock  star  of  said  Fifth  Avenue  Theater,Company.  Said  party  of  second  part 
agrees  to  furnish  all  his  costumes  and  to  pay  his  own  fare  and  expenses  to 
New  York.  Said  party  of  first  part  agrees  to  pay  railroad  fares  for  party  of 
second  part,'  including  sleeping  cars  and  transportation  of  luggage,  should 
party  of  second  part  be  required  to  play  in  any  other  theater  outside  of  New 
York  during  this  engagement.  Said  party  of  the  second  part  agrees  to  re- 
port for  rehearsal  in  New  York,  on  or  before  Monday,  September  24,  1883, 
and  be  in  readiness  to  perform  Monday,  October  8,  1883.  It  is  understood 
and  agreed  that  seven  performances  each  week  shall  constitute  a  week's  busi- 
ness, but  wherever  it  is  customary  in  theaters  to  give  more  than  that  num- 
ber, said  party  of  second  part  shall  give  that  number  of  representations. 
Said  party  of  the  first  part  shall  have  the  selections  of  the  plays  to  be  pre- 
sented at  each  entertainment,  in  which  party  of  second  part  shall  appear. 
Said  party  of  first  part  agrees  to  pay  party  of  second  part  the  sum  of  one 
hundred  dollars  ($100)  for  each  performance  in  which  he  shall  appear,  settle- 
ment to  be  made  on  the  regular  salary  day  of  the  theater.  Said  party  of  sec- 
ond part  agrees  that  he  will  not  perform  in  any  theater  in  the  United  States 
or  Canada  till  this  contract  shall  have  been  faithfully  fulfilled. 
"In  witness  whereof,  we  have  hereunto  set  our  hands  and  seal. 

"John  Stetson.  [l.  s.] 

"ClIAHLES  F.  COGULAN.      [L.  S.J 

"It  is  further  understood  that  said  Stetson  can  continue  this  contract  for 
six  weeks  by  giving  said  Coghlan  notice  to  that  effect  on  or  before  March  1, 

1884." 

The  plaintiff  came  to  this  country  in  September,  1883,  commenced 
acting  at  the  Fifth  Avenue  Theater,  New  York,  on  the  eighth  of  Oc- 
tober, and  continued  until  the  tenth  of  November,  a  period  of  five 
weeks.  On  the  evening  of  the  latter  day,  having  discovered  that 
his  name  was  omitted  from  the  play  advertised  for  the  ensuing  week, 
he  called  upon  the  defendant,  and  was  informed  that  his  services 
would  not  be  required  for  an  indefinite  period.  The  plaintiff  pro- 
tested, and  notified  the  defendant  of  his  entire  willingness  to  play, 
and  that  if  he  was  compelled  to  remain  idle  through  the  defendant's 
neglect,  he  should  insist  upon  being  paid  at  the  rate  of  $700  per 
week.  The  plaintiff  was  not  permitted  to  play  for  three  weeks.  He 
demanded  his  salary  for'this  period  and  was  refused.  Subsequently 
he  appeared  at  Boston  under  the  defendant's  auspices.  This  action 
is  to  recover  $2,100,  alleged  to  be  due  under  the  contract  for  the 
three  weeks  aforesaid,  commencing  Monday,  November  12,  1888. 

It  is  argued  that  the  plaintiff  cannot  recover  for  the-  reasons: 
First.  He  did  not  "appear"  during  the  period  aforesaid,  and  the  de- 
fendant was  not  required  by  the  contract  to  permit  him  to  appear. 
Second.  Having  subsequently  accepted  payment  at  the  rate  of  $100 
for  each  performance  in  which  he  appeared  the  plaintiff  is  estopped 
from  claiming  payment  when  he  did  not  appear.    Third.  The  d«- 
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fendant  does  not  agree  to  employ  the  plaintiff,  the  agreement  is  by 
the  plaititiff  alone  to  render' services  for  the  defendant.  Fourth.  In 
any  event,  the  complaint  is  defective,  the  action  should  have  been  for 
damages. 

The  principal  controversy  arises  npon  the  construction  of  the  writ- 
ten contract  and  must  be  determined  by  that  instrument  alone.  The 
interpretation  contended  for  by  the  defendant  is  so  harsh,  so  unfair, 
so  wanting  in  reciprocity  that  the  coart  should  not  hesitate'to  reject 
it  provided  the  instrument  is  susceptible  of  any  reasonable  construc- 
tion. According  to  the  defendant  no  obligation  rests  upon  him  to  do 
anything.  The  plaintiff,  on  the  contrary,  who,  to  use  the  language 
of  the  defendant's  brief,  is  "an  actor  of  fame  and  success  in  Eng- 
land," is  required  to  leave  his  home  and  his  profession  there,  cross 
the  Atlantic  at  his  own  expense,  pay  his  board  in  this  country  from 
September  24th  till  May  3d,  and  possibly  for  six  weeks  thereafter, 
fornish  his  own  costumes,  remain  at  the  beck  and  call  of  the  defend- 
ant for  seven  months,  and  refuse  all  other  employment.  To  all  this 
the  plaintiff  is  bound,  and  the  defendant  is  not  bound  at  all.  In 
other  words  the  plaintiff  must  cross  3,000  miles  of  ocean,  lose  time, 
money  and  reputation,  and  if  it  suits  the  fancy  or  whim  of  the  defend- 
ant to  put  some  other  actor  in  his  place,  he  is  wholly  remediless,  he 
cannot  compel  the  payment  of  a  single  dollar.  The  charge  that  this 
interpretation  is  severe  is  not  strenuously  denied  by  the  defendant, 
but  be  insists,  that  the  contract  is  one  which  the  plaintiff  was  at  lib- 
erty to  make  and  having  made  it,  be  must  abide  the  consequences. 
Undoubtedly,  this  is  so.  If  the  plaintiff  made  such  a  contract  he 
cannot  recover.  But  whether  he  made  it  or  not  is  the  precise  ques- 
tion involved.  If  the  language  used  clearly/ establishes  the  defend- 
ant's version  it  would  unquestionably  be  the  duty  of  the  court  to  en- 
force it.  But  where  the  exact  meaning  is  in  doubt,  where  the- lan- 
guage used  is  contradictory  and  obscure,  if  there  are  two  interpreta- 
tions, one  of  which  establishes  a  comparatively  equitable  contract 
and  the  other  an  unconscionable  one,  the  former  construction  should 
prevail.  In  such  cases  the  court  may  well  assume  that  the  parties 
do  not  intend  that  which  is  opposed  alike  to  justice  and  to  common 
sense.  Unless  the  language  is  so  definite  and  certain  that  no  other 
interpretation  can  be  upheld  a  construction  should  not  be  adopted 
which  must  inevitably  cast  a  reflection  npon  the  sanity  of  one  of  the 
contracting  parties. 

The  contract  contains  several  clauses  which  read  separate  and 
apart  from  the  context  sustain  the  defendant's  version,  and  they  have* 
been  pressed  upon  the  attention  of  the  court  with  much  learning 
and  ingenuity.  But  taken  as  an  entirety,  read  as  one  instrument, 
read  in  the  light  of  surrounding  circumstances  it  must  be  said  that 
the  plaintiff's  construction  is  the  true  one.  The  contract  provides, 
among  other  things,  that  the  plaintiff  is  to  be  leading  man  in  such 
dramatic  performances  as  shall  be  given  in  the  Fifth  Avenue  Theater 
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daring  the  season  of  1883-84.  It  is  then  matnally  agreed  that 
seven  performances  each  week  shall  cctostitute  a  week's  business. 
The  plaintiff  agrees  to  appear  seven  times  a  week  and  the  defendant 
agrees  that  he  will  employ  the  plaintiff  at  least  seven  times  a  week. 
This  provision  is  as  binding  on  one  of  the  parties  as  on  the  other, 
neither  can  avoid  it.  The  defendant  agrees  to  pay  the  plaintiff  $100 
for  each  performance  in  which  he  shall  appear.  The  clanse  italicised 
is  the  one  apon  which  the  defendant  bases  his  principal  argument. 
It  is  possible  that  these  words  are  unnecessary,  that  the  contract 
would  be  perfect  without  them,  and  yet,  taken  in  conjunction  with  the 
stipulation  as  to  the  number  of  performances  each  week,  there  is 
little  difficulty  in  reconciling  them  with  the  other  clauses.  The  con- 
tract would  then  read  in  substance :  "The  party  of  the  first  part  agrees 
to  pay  the  party  of  the  second  part  the  sum  of  one  hundred  dollars 
for  each  performance  in  which  he  shall  appear,  and  it  is  understood 
and  agreed  that  seven  performances  each  week  shall  constitute  a 
week's  business."  The  plaintiff  shall  be  paid  for  the  seven  perform- 
ances but  for  no  more,  unless  he  actually  appears  in  more.  The 
clause  referred  to  was  also  a  wise  provision  in  case  the  plaintiff 
through  sickness,  or  otherwise,  neglected  to  appear. 

I  am  unable  to  see  how  the  plaintiff  waived  any  of  his  rights  by 
bis  subsequent  appearance  at  Boston.  His  action  in  that  regard  waa 
entirely  consistent  with  his  theory  of  the  contract.  By  accepting  pay 
under  the  contract  he  did  not  accede  to  the  defendant's  interpretation 
to  any  greater  extent  than  the  defendant  acceded  to  his  by  paying 
the  amount  due. 

The  objection  that  the  defendant  does  not  agree  to  employ  the  plain- 
tiff has  already  been  disposed  of.  If  it  were  necessary,  the  law  would 
imply  an  agreement  to  employ  him  during  the  stipulated  period,  th& 
plaintiff  having  entered  upon  the  discharge  of  his  duties  under  the 
contract  and  rendered  services  for  the  defendant  which  were  accepted 
by  him.  But  there  is  here  an  express  agreement.  The  contract  is 
not  unilateral.     The  one  party  agrees  to  act  and  the  other  agrees  to 

pay- 

Begarding  the  objection  disputing  the  plaintiff's  right  to  maintain 
the  action  in  its  present  form  it  is  sufficient  to  say  that  upon  the  trial 
the  plaintiff  asked  leave  to  amend  the  complaint  so  as  to  meet  the 
criticisms  of  the  defendant.  This  request  should  be  granted.  It  is 
not  the  policy  of  modern  procedure  to  defeat  a  party  who  has  a  mer- 
itorious cause  of  action  because  he  has  not  declared  in  the  right  form, 
'especially  when  all  of  the  facts  are  disclosed  and  the  opposite  party 
not  misled.  The  fault  here  pointed  out  is  that  the  plaintiff  seeks  to 
recover  a  sum  of  money  as  wages  which  he  should  recover  as  damages. 
The  objection,  though  quite  likely  it  is  well  founded,  is  a  formal  and 
technical  one.  Every  element  of  surprise  is  wanting.  Had  the  com- 
plaint been  in  the  form  suggested  the  result  would  inevitably  have 
been  the  same.    It  is  said  that  the  defendant  should  be  permitted  ta 
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<>£fer,  in  mitigation  of  damages,  proof  that  the  plaintiff  could  have  ob- 
tained an  engagement  elsewhere  daring  the  time  he  remained  idle. 
The  short  answer  is,  that  by  the  terms  of  the  contract  the  plaintiff 
«xpres8l7  bonnd  himself  "not  to  perform  in  any  other  theater."  He 
conld  not  have  accepted  a  position  under  another  management  witb- 
•oat  himself  violating  the  contract.  The  amendment  is  within  the 
discretion  of  the  conrt  and  is  one  which  clearly,  should  be  allowed;  to 
withhold  it  would  simply  protract  litigation  without  change  of  result. 
The  plaintiff  is  entitled  to  the  jodgment  demanded  in  the  complaint. 


Flbtoheb  and  others  v.  New  OaiiBAKB  &  N.  E.  B.  Co.* 

I  {Oinuit  Ocurt,  B.  J>.  lauinana.    Februaijr,  1884.) 

Arbitratiow. 

Under  a  contract  by  which  the  defendant  was  to  pay  plain  tifb  for  work  done 
upon  certlflcates  and  estimates  of  defendant's  chief  engineer  for  the  time  being, 
the  obligation  of  the  defendant  does  not  practically  arise  until  the  defendant 
Is  satisfied  that  the  plaintifEs  are  entitled  io  compensation ;  and  it  was  h$ld 
that  the  defendant  may  not  avail  itself  of  the  labor  performed  by  the  plaintiffs, 
and  then  "  wrongfully,  arbitrarily,  unreasonably,  and  in  bad  faith,"  stand  upon 
the  literal  teims  of  the  contract  and  refuse  to  pay. 

On  Demurrer. 

Thomas  J.  Semmes,  J.  CarroU  Payne,  Henry  J.  Leovy,  and  Eraett 
B.  Kruttschmidt,  for  plaintiffs. 

Robert  Matt  and  Walter  D.  Denegre,  for  defendant. 

Pabdee,  J.  Under  the  terms  of  the  contract  sued  on  in  this  case, 
the  defendant  is  to  pay  the  plaintiffs  for  work  done,  upon  certificates 
and  estimates  of  the  defendant's  chief  engineer  for  the  time  being. 
"The  chief  engineer  for  the  time  being"  is  the  creature  of  the  com- 
pany. Practically,  then,  under  the  terms  of  the  contract,  the  obliga- 
tion of  the  defendant  to  pay  the  plaintiffs  for  work  done  does  not 
arise  until  the  defendant  is  satisfied  that  the  plaintiffs  are  entitled  to 
compensation.  The  question  in  this  case  is  whether  the  defendant, 
under  its  contract,  may  avail  itself  of  the  labor  performed  by  plain- 
tiffs, and  then  may  "wrongfully,  arbitrarily,  unreasonably,  and  in 
bad  faith"  stand  upon  the  literal  terms  of  the  contract  and  refuse  to 
pay.  The  decisions  are  to  the  effect  that,  "in  the  absence  of  fraud, 
or  such  gross  mistake  as  would  necessarily  imply  bad  faith,  or  a  fail- 
ure to  exercise  an  honest  judgment,  his  (the  umpire's)  action  in  the 
premises  is  conclusive."  97  U.  S.  402;  Sweeney?.  U.  S.  3  Sup.  Ot. 
Eep.  344.  In  this  case  "frau(i"  is  not  specifically  charged,  but  "bad 
faith"  and  "a  failure  to  exercise  an  honest  judgment"  are.  And  it 
seems  to  me,  with  the  relation  between  the  umpire  and  the  defend- 

'Beported  by  Joseph  P.  Hornor,  Esq.,  of  the  New  Orleans  bar. 
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ant  existing  as  seen  above,  that  charging  the  action  of  the  nmpire 
to  be  arbitrary,  unreasonable,  wrongful,  and  in  bad  faith  would  in- 
clude all  the  charges  of  fraud,  collusion,  and  gross  mistake  neces- 
sary. In  Chapman  v.  Lowell,  4  Cnsb.  878,  it  is  held  that  in  cases 
like  this  the  umpire  must  not  act  arbitrarily,  capriciously,  and  un- 
'•easonably.  In  a  Wisconsin  case  similar  to  this  it  was  held:  "If 
rand  in  the  arbiter  can  ever  be  established  .by  proof  that  he  refused 
to  certify  the  execution  of  the  work  when  the  same  has  been  duly  and 
properly  performed,  it  can  only  be  in  those  cases  where  the  refusal 
is  shown  to  have  been  palpably  perverse,  oppressive,  and  unjust,  so 
much  80  that  the  inference  of  bad  faith  and  dishonesty  would  at  once 
arise  were  the  facts  known."  Hudson  y.  McCartney,  3S  Wis.  331.  The 
difference  in  meaning  between  "perverse,  oppressive,  and  unjust,"  in 
the  Wisconsin  case,  and  "arbitrary,  unreasonable,  and  wrongful,"  in 
this  case,  is  so  little  that  the  two  casus  may  be  considered  as  identical. 
Without  undertaking  to  determine  now  how  much  the  plaintiff  may  be 
required  to  prove  on  the  trial  of  the  case  of  arbitrary,  unreasonable, 
and  wrongful  action  in  order  to  avoid  the  action,  or  failure  of  action, 
on  the  part  of  the  defendant's  "chief  engineer  for  the  time  being," 
I  am  satisfied  enough  is  alleged  in  the  petition  to  put  the  company 
on  its  defense. 

The  exception  that  plaintiffs  cannot  demand  further  payment  from 
the  company  without  showing  that  all  laborers,  subcontractors,  and 
material-men  have  been  paid,  and  that  no  liens  are  recorded  against 
the  company,  does  not  seem  to  be  well  taken.  The  suit  is  for  dam- 
ages in  a  large  sum,  as  well  as  for  balance  due  under  the  contract. 
The  petition  alleges  that  what,  if  anything,  is  due  to  such  laborers, 
etc.,  is  primarily  due  from  the  company,  and  plaintiffs  reserve  their 
rights  to  sue  for  it,  if  they  are  compelled  to  pay.  Any  rights  the  de- 
fendant may  have  in  this  regard  may  be  brought  in  defense. 
The  exception  will  be  overruled ;  and  it  is  ordered. 


In  re  Schreyeb,  Bankrupt. 

{DMriet  Court,  S.  D.  Neu>  York.    February  20,'  1884.) 

GuAKANTT—CoKsroKRATioN— Assignment  of  Mortgaoe— Intent  of  Parties — ' 
Bankbuptcy — Proof  op  Debt. 

Where  V.,  a  builder,  agreed  with  G.,  owner,  by  contract  in  writing,  to  build 
the  latter  a  liouse  -for  88,176,  and  G.  agreed  to  pay  B.  therefor  $8,175,  lawful 
money,  as  follows :  when  topped  out,  $5,000,  by  the  assignment  of  a  bond  and 
mortgage  held  by  one  8.  on  certain  premises  named,  and  $3,175  when  the  build- 
ings were  completed ;  and  when  the  buildings  were  topped  out,  V.  refused  to 
proceed  unless  the  bond  and  mortgage  were  guarantied  by  S.,  reasonable  doubt 
having  arisen  as  to  the  value  of  the  mortgage,  and  S.  having  thereupon  as- 
signed the  mortgage  with  his  guaranty  for  the  consideration  of  $5,000,  ex- 
pressed in  the  assignment,  and  the  mortgage  security  having  turned  out  worth- 
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less,  and  S.  becoming  bankrupt,  a  claim  upon  his  guaranty  being  presented  to 
the  register  by  the  representatives  of  V.  after  his  death,  and  disputed  on  the 
ground  that  it  was  given'  without  any  actual  consideration ;  and  the  attorney 
\rbo  drew  the  assignment  having  testified  that  Id.  st-ated  at  the  timet  that  he  in- 
tended to  make  the  mortgage  as  good  as  cash,  and  that  V.  ought  to  have  hU 
money  :  held,  that  the  guaranty  should  be  sustained,  as  given  in  accordance 
with  the  actual  intention  of  the  parties,  as  upon  a  modification  of  the  original 
agreement  to  that  effect,  and  as  supported,  therefore,  by  the  consideration 
named  in  the  assignment ;  and  that  the  claim  upon  the  guaranCy  should  be  al; 
lowed  to  be  provwl  in  bankruptcy  against  the  estaie  of  b. 

In  Bankruptcy. 

T.  M.  Tyng,  for  Vanderbilt. 

A.  0.  Salter  and  John  L.  Lindtay,  for  bankrupt. 

Bbown,  J.  In  the  case  of  Vanderbilt  v.  Schreyer,  91  N.  Y.  392,  it 
was  held  to  be  competent  for  the  defendant  to  show  by  parol  evidence 
that  the  guaranty  of  the  mortgage  assigned  by  him  to  Vanderbilt  was 
'without  consideration,  although  the  guaranty  was  expressed  in  the 
instrument  of  assignment,  stating  a  consideration  of  $5,000  for  the 
-whole  transaction.  Without  in  the  least  questioning  the  cprreetnesa 
of  this  decision,  the  counter  proposition  is  also  obvious :  \that  it  i» 
competent  for  Vanderbilt  also,  or  his  representatives,  to  show  by 
parol  evidence  that  there  was  a  consideration  for  the  guaranty.  Had 
the  original  agreement  between  Gebhardt  and  Vanderbilt,  whereby 
the  latter  was  to  take  an  assignment  of  the  mortgage  in  part  pay- 
ment for  erecting  the  building  contracted  for,  provided  that  the  mort- 
gage should  be  guarantied  by  the  assignor,  no  question  could  exist 
that  the  consideration  of  $5,000,  mentioned  in  the  assignment  of  the 
mortgrge,  would  be  deemed  a  consideration  for  the  guaranty  as  well 
as  for  the  assignment.  So,  also,  if  such  had  been  the  actual  ipten- 
tion  of  the  parties  to  the  original  agreement,  although  the  agreement, 
as  reduced  to  wiiting,  omitted  the  stipulation  for  the  guaranty,  there 
could  be  no  question  that  the  guaranty,  when  given  in  execution  of 
the  actual  agreement  and  understanding  of  the  parties,  would  be 
deemed  a  part  of  the  original  agreement,  and  would  be  sustained  by 
the  same  consideration  named  in  the  written  assignment  of  the  mort- 
gage, of  which  tbe  guaranty  forms  a  part.  That,  in  substance  and 
effect,  is  what  the  evidence  of  McAdam,  though  brief,  sufficiently 
shows  to  have  been  the  fact.  He  testifies  that  Schreyer,  when  direct- 
ing him  to  draw  the  assignment,  told  him  that  there  was  a  difficulty 
with  Vanderbilt  about  the  value  of  the  mortgaged  property;  that  he, 
Schreyer,  intended  to  make  it  as  good  as  money,  and  therefore  or> 
dered  his  guaranty  to  be  inserted  on  the  agreement;  that  on  the  next 
day,  when  Schreyer  called  to  execute  the  assignment,  it  was  all  read 
over  to  him,  and  that  be  then  said  the  guaranty  was  right,  and  that 
he  intended  to  make  the  mortgage  as  good  as  money;  that  Vander- 
bilt's  work  was  well  done,  and  that  he  ought  to  have  his  money. 
That  it  was  the  intention  of  Vanderbilt  to  have  the  equivalent  of 
money  there  can  be  no  doubt,  so  far  as  Schreyer's  guaranty  could 
make  it  so.    The  case  is  one,  therefore,  in  which  both  the  partiea 
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represented  here  agree  as  to  what  the  intention  was.  Schreyer  had 
received,  from  Gebhardt  the  full  amount  of  the  mortgage  in  money,  or 
its  equivalent.  The  written  agreement  between  Gebhardt  and  Van- 
derbilt  was  therefore  defective  in  not  fully  expressing  the  actual  in- 
tention of  these  parties  as  to  the  transfer  of  the  mortgage.  In  a 
court  of  equity,  if  such  a  mutual  intention  was  admitted,  the  agree- 
ment would  be  reformed  by  inserting  the  proper  provision  requiring 
Schreyer 's  guaranty.  The  case  is  one  In  which  the  maxim  of  equity 
is  applicable,  that  that  will  be  deemed  done  which  ought  to  have  been 
done;  namely,  the  constructive  insertion  in  the  original  agreement 
of  a  provision  for  the  guaranty  of  the  mortgage  by  Schreyer,  aocord- 
ing  to  .the  actual  intention. 

The  agreement  itself  contains  strong  evidence  that  Yanderbilt  was 
to  have  the  equivalent  of  money.  He  first  contracts  to  build  a  house, 
not  for  a  bond  and  mortgage,  whatever  they  may  be  worth,  but  for 
so  much  money,  viz.,  $8,175;  next,  Gebhart  agrees  to  pay  him  therefor 
that  same  amount  of  money;  and  he  finally  agrees  to  pay  Yanderbilt 
$5,000,  by  Schreyer's  assignment  to  him  of  the  bond  and  mortgage 
in  qnestion.  Had  the  agreement  been  to  pay  $5,000  by  the  deliv- 
ery of  a  certain  horse,  instead  of  assigning  a  bond  and  mortgage,  and 
the  horse  had  died  before  the  time  of  delivery,  it  is  well  settled  that 
Gebhardt  could  not  have  tendered  the  dead  animal  in  payment.  In 
such  a  case  the  law  presumes  conclusively  that  the  intention  of  the 
parties  was  the  delivery  of  a  living  horse,  and  not  of  a  dead  carcass. 
So,  if  at  the  time  when  this  bond  and  mortgage  were  to  be  assigned 
they  had  become  utterly  worthless,  through  the  bankruptcy  of  the 
bondsman,  and  the  cutting  off  of  the  lien  of  the  mortgage  by  the 
foreclosure  of  prior  mortgages,  the  presumption  of  law  would,  I  think, 
have  been  equally  conclusive  that  Yanderbilt  was  entitled  to  an  ex- 
isting bond  and  mortgage,  having  value,  and  not  to  two  worthless 
pieces  of  paper.  The  law  looks  at  the  intention  of  the  parties,  to  be 
gathered  from  the  agreement  itself,  or  from  the  surrounding  circum- 
stances. 

In  the  present  case,  Yanderbilt  might  also  have  shown  that  he  was 
deceived  in  the  agreement  to  take  the  mortgage ;  or  that  it  was  agreed 
to  be  guarantied ;  or  that  he  was  to  take  no  risk  of  depreciation  be- 
tween the  time  of  the  contract  and  the  time  of  the  assignment.  The 
written  agreement  is  silent  as  to  who  should  bear  the  risk  of  such 
depreciation  meantime.  But  the  agreement  shows  so  clearly  a  general 
intention  to  give  the  equivalent  of  money  in  the  assignment  of  the 
bond  and  mortgage,  that  an  ambiguity  arises  concerning  the  risk  of 
depreciation,  such,  as  it  seems  to  me,  would  admit  parol  evidence 
even  to  supply  the  defect  in  the  written  agreement.  The  evidence 
shows  that  Yanderbilt  refused  to  take  the  assignment  of  the  mort- 
gage without  additional  security,  and  stopped  work  on  the  buildings. 
He  is  dead,  and  his  side  of  the  controversy  cannot  now  be  fully 
known.    But  as  the  mortgage  was  found,  not  long  after,  to  be  worth- 
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\e8S,  there  was  evidently  just  ground  for  Yanderbilt's  hesitation.  I 
see  no  reason  to  qaestion  the  faot  that  whatever  dispate  or  contro- 
versy there  was  at  the  time  was  a  bona  fide  controversy,  based  upon 
probable  grounds,  on  Vanderbilt's  part.  An  adjustment  of  snoh  a 
controversy,  made  by  the  parties  themselves,  must  be  presumed  prima 
facie  to  have  been  made  in  accordance  with  their  actual,  original  in- 
tention;  and  this  intention  is  moreover  shown,  by  the  testimony  of 
McAdam,  to  have  been  in  accordance  with  the  setttlement  made. 
It  was  at  all  times  competent  for  the  parties  to  modify  their  original 
agreement  by  adding  a  new  clause  providing  for  the' guaranty.  Such 
a  modification  would  have  been  sustained  as  part  of  the  original  in- 
tention. No  other  consideration  than  that  intention  would  have  been 
necessary  to  sustain  it.  When  an  adjustment  of  a  bona  fide  contro- 
versy on  such  a  point  has  been  fully  executed,  it  should  be  sustained 
as  being,  prima  facie,  done  upon  a  modification  of  the  original  writ- 
ten contract  to  accord  with  such  intention ;  precisely  as  if  the  ori- 
ginal agreement  had  at  the  same  time  been  modified  accordingly. 
Scbreyer,  it  is  true,  denies  the  statements  of  McAd&m ;  but  the  latter 
is  sustained  by  the  evidence  of  the  acts  and  conduct  of  Yanderbilt, 
and  his  testimony  should,  I  think,  be  followed. 

For  these  reasons  the  proof  of  debt  on  the  guaranty  is  directed  to 
be  allowed. 


Lyman  v.  Mavpolb  and  others. 
(CfCreuit  Court,  K  D.  lainoU.    Februttty  11, 1884.) 

L  Patents  fob  Ijttkktioh — PsKPSOTmo  Deviob — PobiiIO  Usb. 

The  law  permits  an  inventor  ta  construct  a  machine  which  he  is  engaged  in 
studying  upon  and  developing,  and  place  it  in  friendly  hands  for  the  purpose 
of  testing  it  and  ascertaining  whether  it  will  perforta  the  functions  claimed  for 
it,  and  if  these  machines  are  strictly  experiments,  made  solely  with  a  view  to 
perfect  thedevice,  the  right  of  the  inventor  remnins  unimpaired :  but  wljen  an 
inventor  puts  hia  incomplete  or  experimental  device  upon  the  market,  and  sells 
It,  as  a  manufacturer,  more  than  two  years  before  he  applies  for  his  patent, 
he  gives  to  the  public  the  device  in  the  condition  or  stage  of  development  in 
which  he  selm  it.  In  such  case  his  patent  cannot  be  allowed  to  relnte  back 
and  cover  forms  which  he  gave  to  the.  public  more  than  two  years  before  he 
applied  for  a  patent. 

i.  Bake— Patbnt  No.  179,681  Constriied— iNFRnfaBJiBNT. 

The  Wilfred  C.  Lyman  patent  of  July  4, 1876,  No.  179,581,  construed,  and 
hM  not  to  be  infringed  by  a  condenser  head  having  an  enlarged  drain-pipe 
instead  of  a  hand-hole,  and  not  having  inside  cones  with  turned  rims  or  edges. 


In  Equity. 

George  P.  Barton,  lot  complainant. 

Banning  dt  Banning  and  Charles  C.  Linthicum,  for  defendants. 
Blodgbtt,  J.     This  is  a  bill  to  enjoin  an  alleged  infringement  by 
the  defendants  of  a  patent  issued  to  the  complainant  for  an  "improve- 
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ment  in  traps  for  exhanst  steam  pipes."    The  object  and  scope  of 
the  invention  is  set  out  by  the  patentee  as  follows : 

"The  object  I  have  in  view  is  to  provide  the  top  of  the  exhaust  pipe  of  a 
non-oonden3ing  steam-engine  with  a  head  which  wiU  not  only  trap  off  the 
water  of  condensation  carried  up  the  pipe  with  the  exhaust  steam,  but  also 
the  grease  used  for  lubricating  the  cylinder,  and  carried  up  by  the  exliaust 
steam.  The  invention  consists  in  the  peculiar  construction  of  the  cap  and 
the  combination  therewith  of  the  deflectors  and  conduits,  and  a  hand-hole  in 
one  side  of  the  cap,  through  which  access  is  had  to  the  interior  for  removing 
grease  and  solid  matter  settling  therein. " 

The  general  scope  of  this  invention  is,  that  the  steam,  carrjring 
with  it  some  spray  or  water,  and  the  melted  grease  or  oil  ejected  with 
the  steam,  reaches  by  the  exhaust  pipe  the  arrangement  shown  in  the 
condensing  head;  there  the  steam  is  deflected,  sent  around  the  cold 
edges  of  the  large  surface,  where  the  water,  which  has  already  be- 
come condensed,  is  canght  upon  the  deflectors  and  upon  the  head  of 
the  cap  of  the  condenser,  and  is  condensed,  so  that  the  water  falls 
into  some  of  the  receptacles  for  it;  it  either  is  condensed  and  passes 
into  the  lower  skirt,  which  is  inverted,  and  runs  down  and  passes  into 
the  channels  and  flows  through  the  outlet  pipe,  or  it  is  held  by  t)ie 
upturned  edges,  which  are  shown  by  the  model,  so  that  whatever 
steam  is  discharged  is  mainly  dry  steam  that  will  not  readily  con- 
dense,  and  passes  into  the  air  without  depositing  any  water  or  grease 
on  the  adjacent  roofs  or  buildings. 

The  defendants  deny  the  infringement  of  the  complainant's  patent, 
and  also  insist  that-  the  complainant  made,  and  sold,  and  put  in  pub- 
lic use  condensers,  in  the  form  now  made  and  used  by  the  defend- 
ants, more  than  two  years  prior  to  the  complainant's  application  for 
a  patent  and  the  issue  of  his  patent.  It  is  insisted  that  by  such  pub- 
'  lie  use  the  complainant  has  lost  the  right  to  cover  a  device  so  given 
to  the  public  by  his  patent.  The  proof  in  the  case,  which  I  will  not 
stop  to  read,  is  briefly  this :  Some  years  ago,  in  1870,  1871,  and 
1872,  the  complainant  commenced  the  manufacture  of  these  con- 
densing heads.  He  began  by  manufacturing  a  condenser  head  some- 
thing like  that  shown  in  the  proof  marked,  "Lyman's  Old  Head," 
which  is  admitted  to  be  a  substantially  correct  illustration  of  what 
the  defendant  now  makes.  In  1872  he  manufactured  several  of 
these,  at  least  four  of  which  he  sold  and  put  in  public  use.  They 
were  not  experimental  heads,  in  the  strict  sense  of  the  word,  such  as 
are  allowed  within  certain  limits  to  be  made  and  used  by  an  inventor 
as  experiments.  The  law  permits  an  inventor  to  construct  a  ma- 
-chine  which  he  is  engaged  in  studying  upon  and  developing,  and 
place  it  in  friendly  bands  for  the  purpose  of  testing,  it,  and  ascertain- 
ing whether  it  will  perform  the  functions  claimed  for  it;  and  if  these 
machines  are  strictly  experiments,  made  solely  with  a  view  to  per- 
fect the  device,  the  right  of  the  inventor  remains  unimpaired;  but 
when  an  inventor  puts  his  incomplete  or  experimental  device  upon 
the  market  and  sells  it,  as  a  manufacturer,  more  than  two  years  be- 
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fore  he  applies  for  his  patent,  he  gives  to  the  pablio  the  device  in  the 
condition  or  stage  of  development  in  which  he  sells  it.  The  proof  in 
this  case  shows  that  daring  the  year  1872,  and  forepart  of  1873, 
complainant  made  and  sold  at  least  four  of  these  condenser  heads, 
made  in  all  respects  like  the  "Exhibit  Lyraan's  Old  Head."  They 
were  not  experiments,  bnt  were  made,  sold,  and  pat  in  use  by  com- 
plainant in  his  basiness  as  a  manufactarer.  In  the  mean  time  the 
complainant  continued  his  experiments,  and  after  a  time  increased 
the  size  of  the  upper  deflector  so  that  it  overhung  the  lower  one,  and 
turned  np  the  edges  of  the  apper,  and  turned  down  the  edges  of  the 
lower  deflector,  so  that  they  have  the  shape  shown  in  his  final  patent ; 
and  in  April,  1876,  he  applied  for  his  patent,  which  was  issued  a  few 
months  afterwards,  in  which  he  specifically  describes  his  device,  in- 
cluding the  upturned  edges  of  the  upper  deflector,  and  the  down- 
tnrned  edges  of  the  lower  deflector.  His  claims  specifically  call  for 
the  deflecjiors  with  the  edges  turned  as  described.  The  claims  are  as 
follows : 

"(1)  The  combination  of  the  cap,  B,  B',  escape  pipe,  A',  deflectors,  C,  C, 
and  conduits,  c,  D,  said  deflectors  and  conduits  provided  with  curved  outer 
rims  or  edges,  with  the  exhaust  pipe  of  a  non-condensing  engine,  substan- 
tially as  and  for  the  purpose  set  forth. 

"(2)  The  combination  of  the  cap,  B,  B',  escape  pipe.  A',  deflectors,  C,  C, 
conduits,  e,  D,  and  hand-hole,  £,  with  the  exhaust  pipe,  A,  of  a  non-condens- 
ing steam-engine,  substantially  as  and  for  the  purpose  set  fortlu" 

Both  these  claims,  as  I  construe  them,  call  for  these  deflecting 
plates  with  turned  edges. 

The  complainant's  device  also  shows  a  "hand-hole"  for  the  purpose 
of  removing  the  grease,  soot,  or  other  -solid  matter  which  may  collect 
in  the  condenser.  The  defendants,  instead  of  using  a  "hand-hole  "  lo- 
cated as  shown  in  the  patent,  insert  a  large  screw  plug  near  the  lower 
end  or  apex  of  the  inverted  cone,  through  which  plug  the  drain  pipe 
passes,  and  by  unscrewing  and  removing  this  plug,  a  hook  or  wire 
can  be  inserted  and  used  to  clean  out  the  solid  matter.  This  is  not 
a  "hand-hole,"  as  called  for  by  the  specifications  of  complainant's  pat- 
ent, but  is  a  mere  enlargement  of  the  drain  or  discharge  pipe.  I  find, 
therefore,  that  in  the  general  features  of  the  condensers  made  by  de- 
fendants, they  conform  to  those  which  complainant  made  and  gave 
to  the  pablio  at  least  three  years  before  he  applied  for  his  patent ; 
and,  in  construing  complainant's  patent,  I  must  hold  him  bound  by 
the  state  of  the  art  as  he  developed  it  np  to  1872  and  1873,  and  that 
his  patent  cannot  be  allowed  to  relate  back  and  cover  the  forms  of 
condensers  which  he  gave  to  the  public  more  than  two  years  before 
he  applied  for  his  patent.  The  complainant's  bill  must  be  dismissed 
for  want  of  equity.  ,       

Prior  to  1836  our  patent  laws  contained  no  provision  in  reference  to  aban- 
donment or  dedication  of  an  invention  to  the  public  by  uses  or  sales  before  the 
filing  of  an  application  for  a  patent.    The  supreme  court,  however,  decided 
V.19,no.l0 — 47 
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in  1829  that  an  inventor  hiight  abandon  his  invention  to  the  public  by  such 
uses  or  sales,  and,  speaking  tlirough  Justice  Stoby,  said:  "Upon  most  delib- 
erate consideration  we  are  all  of  opinion  that  the  tnie  construction  of  the  act 
is  that  the  first  inventor  cannot  acquire  a  good  title  to  a  patent  if  he  suflfers 
the  thing  invented  to  go  into  public  use,  or  to  be  publicly  sold  for  use.  before 
he  makes  application  for  a- patent.  His  voluntary  act  or  acquiescence  in  the 
public  sale  and  use  is  an  abandonment  of  his  right,  or  rather  creates  a  disa- 
bility to  comply  with  the  terms  and  conditions  on  which  alone  the  secretary 
of  state  is  authorized  to  grant  him  a  patent."*  This  doctrine,  which  had  been 
previously  announced  by  Justice  Stoky  ^  and  by  Justice  Washington,'  was 
reiterated  by  the  supreme  court  in  1883.*  And  "at  common  law  the  better 
opinion,  probably,  is  that  the  right  of  property  of  the  inventor  to  his  inven- 
tion or  discovery  passed  from  him  as  soon  as  it  went  into  public  use  with  his 
consent;  it  was  then  regarded  as  having  been  dedicated 'to  the  public  as  com- 
mon property,  and  subject  to  the  common  use  and  enjoyment  of  all."  * 

The  act  of  1836  provided  that  a  patent  should  not  be  issued  for  an  inven- 
tion which  was,  "at  the  time  of  his  [the  inventor's]  application  for  a  patent, 
in  public  use  or  on  sale  with  his  consent  and  allowance."  The  act  of  1839 
changed  this  so  as  to  allow  uses  or  sales  for  not  "more  than  two  yeara  prior 
to  such  application  for  a  patent;"  and,  so  far  as  regards  time,  this  provis- 
ion has  been  frequently  re-enacted,  and  is  stiU  in  force.  It  has  never  been 
considered,  however,  that  this  rule,  first  announced  by  the  supreme  court,* 
and  afterwards  made  the  subject  of  legislation,  has  the  least  application  to 
uses  purely  experimental,  made  in  good  faith  for  the  purpose  of  testing  or 
perfecting  an  invention.  The  question,  how  far  an  invention  may  be  used  for 
the  purposes  of  experiment  or  test,  is  often  a  difficult  one,  but  the  general 
rule  on  this  subject,  particularly  when  the  question  of  sales  comes  in,  is  well 
stated  by  Judge  Blodqstt  in  the  foregoiug  opinion:  "The  law  permits  an 
inventor  to  construct  a  machine  which  he  is  engaged  in  studying  upon  and 
developing,  and  place  it  in  friendly  hands  for  the  purpose  of  testing  it,  and 
ascertaining  whether  it  will  perform  the  functions  claimed  for  it,  and  if  these 
machines  are  strictly  experiments,  made  solely  with  the  view  to  perfect  the 
device,  the  right  of  the  inventor  remains  unimpaired;  but  when  an  inventor 
puts  his  incomplete  or  experimental  device  upon  the  market,  and  sells  it,  as 
a  manufacturer,  more  than  two  years  before  he  applies  for  his  patent,  he  gives 
to  the  public  the  device  in  the  condition  or  stage  of  development  in  which  he 
sells  it."  And  so  it  is  always  to  be  borne  in  mind  that  there  is  a  clear  dis- 
tinction between  mere  experiments  and  ordinary  uses  or  sales  made  for  other 
purposes  than  testing  or  perfecting  an  invention. 

ExPKBiMENTs  Encoukaoed.  Patents  are  only  to  be  granted  for  useful 
inventions,  ana  to  prevent  their  being  issued  for  crude.  Imperfect,  or  im- 
practicable ones,  the  law  encourages,  not  to  say  requires,  an  inventor  to  make 
proper  experiments  to  fully  test  and  determine  the  practical  utility  of  his  in- 
vention before  applying  for  a  patent.  "He  is  the  first  inventor,  in  the  sense 
of  the  act,  and  entitled  to  a  patent  for  his  invention,  who  has  first  peifected 
and  adapted  the  same  to  use;  and  until  the  invention  ia  so  perfected  and 
atlapted  to  use  it  is  not  patentable.  An  imperfect  and  incomplete  invention, 
resting  in  mere  theory,  or  in  intellectual  notion,  or  in  uncertain  experiments, 
and  not  actually  retlnced  to  practice,  and  embodied  in  some  distinct  ma- 
chinery, apparatus,  manufacture,  or  composition  of  matter,  is  not,  and.  in- 

•  Pennock  v.  Dialogue,  2  Pet.  22.  '  Ncbson,  J.,  in  Wilson  v.  Rousseau,  4 

'Mellusv.  8iUbee,4  Masuii,  lOt);  1  Rob.  How.  074.    Sec,  also,  American  Leather 

')i)9.  •  Co.  V.  Amerioan  Tool  Co.  4  Fishor,  2W; 

•Treadwell  v.  Bladen,  4  Wash.  703;  1  Dudley  v.  Mayhew,  3  N.  Y.  9. 
Rob.  839.  •  Penuock  v.  Uialogae,  supra. 

*Shaw  V.  Cooper,  7  Pet.  292. 
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deed  cannot  be,  patentable  under  our  patent  acts ;  since  it  is  utterly  impossi- 
ble under  such  circumstances  to  comply  with  the  fundamental  requisites  of 
those  acts. "  '  Justice  Clifford  quotes. this  language  in  White  v.  Allen,*  but 
first  says:  "While  the  suggested  improvement,  however,  rests  merely  in  the 
mind  of  the  originator  of  the  idea,  the  Invention  is  not  completed  within  the 
meaning  of  the  patent  law,  nor  are  crude  and  imperfect  experiments  suffi- 
cient to  confer  a  right  to  a  patent ;  but  in  order  to  constitute  an  invention  in 
the  sense  in  which  that  word  is  employed  in  tlie  patent  act,  the  party  alleged 
to  have  produced  it  must  have  proceeded  so  far  as  to  have  reduced  bis  idea 
bo  practice,  and  embodied  it  in  some  distinct  form.'  Mere  discovery  of  an 
improvement  does  not  constitute  it  the  subject-matter  of  a  patent,  although 
the  ideas  which  it  Involves  may  be  new;  but  the  new  set  of  ideas,  in  order 
to  become  patentable,  must  be  embodied  into  working  machinery  and  adapted 
to  practical  use."* 

"The  relation  borne  to  the  public  by  Inventors,  and  the  obligations  they 
are  bound  to  fulfill  in  order  to  secure  from  the  former  protection  and  the  right 
to  remuneration,  by  no  means  forbid  a  delay  requisite  for  completing  an  in- 
vention, or  for  a  test  of  its  value  or  success  by  a  series  of  sufficient  and  prac- 
tical experiments ;  nor  do  they  forbid  a  discreet  and  reasonable  forbearance  to 
proclaim  the  theory  or  operation  of  a  discovery  during  its  progress  to  comple- 
tion, and  preceding  an  application  for  protection  in  that  discovery.  The 
former  may  be  highly  advantageous,  as  tending  to  the  perfecting  the  inven- 
tion; the  latter  may  be  indispensable,  in  order  to  prevent  a  piracy  of  the  rights 
of  the  true  inventor."  » 

"It  is  when  speculation  has  been  reduced  to  practice;  when  experiment  has 
resulted  in  discovery,  and  when  that  discovery  has  been  perfected  by  patient 
and  continued  experiments;  when  some  new  compound,  art,  manufacture,  or 
machine  has  beCn  thus  produced,  which  is  useful  to  the  public, — that  the  party 
making  it  becomes  a  public  benefactor,  and  entitled  to  a  patent. "  * 
"When  the  idea  first  enters  into  the  mind  of  the  inventor.  It  is  almost  nec- 
'  essarUy  In  a  crude  and  imperfect  state.  His  mind  will  naturally  dwell  and 
reflect  upon  it.  It  is  not  until  his  reflections,  investigations,  and  experi- 
ments have  reached  such  a  point  of  maturity  that  he  not  only  has  a  clear 
and  definite  idea  of  the  principle,  and  of  the  mode  and  manner  in  which  it  is 
to  be  practically  applied  to  useful  purposes,  but  has  reduced  his  idea  to  prac- 
tice and  embraced  it  in  some  distinct  form,  that  it  can  be  said  he  has  achieved 
a  new  and  useful  invention." ' 

"The  terras  'being  an  experiment,'  and  'ending in  experiment,'  are  used 
in  contradistinction  to  the  term  '  being  of  practical  utility.'  Until  of  pnic- 
tical  utility,  the  pubUc  attention  is  not  called  to  the  invention;  it  does  not 
give  to  the  public  that  which  the  public  lays  hold  of  as  beneficial."  » 

"If  he  has  been  practicing  his  invention  with  a  view  of  improving  it,  and 
thereby  rendering  it  a  greater  benefit  to  the  public  before  taking  out  a  pat- 
ent, that  ought  not  to  prejudice  him."  » 

"Crude  and  imperfect  experiments  are  not  sufficient  to  confer  a  right  to  a 
patent;  but  in  order  to  constitute  an  invention  the  party  must  have  pro- 
ceeded so  far  as  to  have  reduced  his  idea  to  practice,  and  embodied  it  in  some 
distinct  form. "»» 

» Story,  J.,  In  Reed  v.  Cutter,  1  Story,  •Grier,  J.,  in  Roberts  v.  Rccd  Torjjcdo 

590;  2  Rob.  90.  Co.  3  Fisher,  631. 

'2  Fisher,  446.  'Jones,  J.,  in  Matthews  v.  Skates.  1 

•Gaylorv.  Wilder,  10  How.  498;  Park-  Fisher,  606. 

burst  v.  Kinsman,  1  Blatchf.  404;  Curt.  *SpraKue,  J.,  in  Howe  v.  Underwood,  1 

Pat.  ?  43.  Fisher,  I6(i. 

•Sickles  V.  Borden,  3  Blatchf.  535.  » Morris  v.  Huntington,  1  Rob.  4.55. 

'Daniel,  J.,  in  Kendall  v.  Wiusor,  21  '"Seymour  v.  Osbonie,  11  Wall.  .552.   As 

How.  328.  to  this  general  question  of  exi>eriment3, 
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DiLiG£NOB  Kequibed.  Although  an  inventor  is  thus  allowed  and  encour- 
aged to  make  auch  experiments  as  will  fully  test  and  determine  the  practical 
utility  of  his  invention,  still  he  must  exercise  due  diligence,  and  not  be  un- 
reasonably slow  in  making  them.  "If  an  inventor  should  be  permitted  to 
hold  back  from  the  knowledge  of  the  public  the  secrets  of  his  invention;  if  he 
should  for  a  long  period  of  years  retain  the  monopoly,  and  make  and  sell  his 
invention  publicly,  and  thus  gather  the  whole  profits  of  it,  relying  upon  his 
superior  skill  and  knowledge  of  the  structure,  and  then,  and  then  only,  when 
the  danger  of  competition  should  force  him  to  secure  the  exclusive  right,  he 
should  be  allowed  to  take  out  a  patent,  and  thus  exclude  the  public  from  any 
farther  use  than  what  should  be  derived  under  it  during  his  fourteen  years, 
it  would  materially  retard  the  progress  of  science  and  the  useful  arts,  and 
give  a  premium  to  those  who  should  be  least  prompt  to  communicate  their 
discoveries."  * 

"The  question  of  diligence  is  not  an  absolute  but  a  relative  one,  and  must 
be  considered  in  reference  to  the  subject-matter  of  the  experiments.  Could 
the  value  and  practical  utility  of  such  an  invention  be  sooner  ascertained?"  ' 
It  must  also  be  considered  with  reference  to  the  position  and  circumstances  of 
the  inventor.  "The  law  means,  by  invention,  not  maturity.  It  must  be  the 
idea  struck  out,  the  brilliant  thought  obtained,  the  great  improvement  in 
embryo.  He  must  have  that;  but  if  he  has  that  he  may  be  years  improving 
it — maturing  it.  It  may  require  half  a  life.  But  in  that  time  he  must  have 
devoted  himself  to  it  as  much  as  circumstances  would  allow.  *  •  *  You 
would  not  trip  up  a  man  of  genius,  who  had  made  a  discovery,  in  consequence 
of  a  want  of  means  to  prosecute  his  labors  to  their  final  consummation,  if  you 
thought  he  intended  to  persevere."  '  "There  must  be  what  we  would  consider 
reasonable  diligence,  looking  at  all  the  facts  of  the  case."  *  "But  mere  for- 
bearance to  apply  for  a  patent  during  the  progress  of  experiments,  and  until 
the  party  has  perfected  his  invention  and  tested  its  value  by  actual  practice, 
affords  no  just  grounds  for  any  such  presumption"  of  abandonment.*  "The 
question  of  abandonment  *  *  *  is  a  question  of  fact,  and  to  be  deter- 
mined by  the  evidence.  Lapse  of  time  does  not,  per  se,  constitute  abandon- 
ment. It  may  be  a  circumstance  to  be  considered.  The  circumstances  of  the 
case,  other  than  mere  lapse  of  time,  almost  always  give  complexion  to  delay, 
and  either  excuse  it  or  give  it  conclusive  effect.  The  statute  has  made  con- 
temporaneous public  use,  with  the  consent  and  allowance  of  the  inventor,  a 
bar,  when  it  exceeds  two  years.  But  in  the  iibsence  of  that,  and  of  any  other 
colorable  circumstances,  we  know  of  no  mere  period  of  delay  which  ought, 
per  se,  to  deprive  an  inventpr  of  his  patent"  • 

"It  should  always  be  a  question  submitted  to  the  jury,  what  was  the  intent 
of  the  delay  of  the  patent,  and  whether  the  allowing  the  invention  to  be  used 
without  a  patent  should  not  be  considered  an  abandonment  or  present  of  it  to 
the  public'    But  "the  objection  rests  upon  the  principle  of  forfeiture,  and  is 

see,  also,  Wtltely  V.  Swayne,  7  Wall.  687;  'Dnimniond,  J.,  In  Cox  v.  Griggs,  2 

Draper  v.  Potomska  Mills  Corp.  3  Ban.  Fisher,  177. 

&  A.  215;  N.  W.  Fire  Extinj?.  Co.  v.  Phil-  'Agawam  Go.  v.  Joidan,  7  Wall.  607; 

adelphia  Fire  Exting.  Co.  1  Ban.  &  A.  Jones  v.  Sew^U,  6  Fisher,  866;  Locomo- 

189 ;  Albright  v.  Celluloid  Harness  Trim-  tlve  Engine  Safety  Truck  Co.  v.  Pennsyl- 

ming  Co.  2  Ban.  &  A.  635.  vania  11.  Co.  1  Ban.  &  A.  483;  Miller 

•Pennock  v.  Dialogue,  2  Pet.  19;  Ken-  v.  Smith,   5  Fed.   Hep.  864;  Webster  v. 

dall  v.  Winsor,  21  How.  330.  New  Brunswick  Carpet  Co.  1  Ban.  &  A. 

*  Nixon,  J.,  in   American    Nicholson  91 ;  Eelleher  y.  Darling,  8  Ban.  &  A.  448. 

Pavement   Co.   v.  ttty   of  EUzabeth.  6  'Woodruff,  J..    In   Kussell   &   F.rwin 

Fisher,  432.  ManuPg  Co.  v.  Mallory,  6  Fisher,  641 ;  Ben- 

'  Woodbury,  J.,  in  Adams  v.  Edwards,  edict,  JT,  in  Andrews  v.  Carman,  2  Ban.  A 

1  Fisher,  7,  11.   See,  also.  Smith  ▼.  Good-  A.  295. 

year  D.  V.  Co.  93  V.  8.  491 ;  Sprague  v.  '  Morris  v.  Huntington,  1  Paine,  348 ;  1 

Adriauce,  3  Ban.  &  A.  124.  Bob.  455 ;  Shaw  v.  Cooper,  7  Pet.  316. 
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not  to  be  favorably  regarded.  Every  reasonable  doubt  should  be  raised 
agaiuatit."^ 

Kinds  of  Exfebiilents.  Of  course,  the  character  of  an  inventor's  tests 
or  experiments  must  depend  largely  on  the  nature  of  his  invention.  -  "Some 
inventions  are  by  their  very  character  only  capable  of  being  used  where  they 
cannot  be  seen  or  observed  by  the  public  eye.  An  invention  may  consist  of 
a  lever  or  spring  hidden  in  the  running  gear  of  a  watch,  or  of  a  ratchet,  shaft, 
or  cog-wheel  covered  from  view  in  the  recesses  of  a  machine  for  spinning  or 
weaving.  IJevertheless,  if  its  inventor  sells  a  machine  of  which  his  inven- 
tion forms  a  part,  and  allows  it  to  be  used  without  restriction  of  any  kind, 
the  use  is  a  public  one.  So,  on  the  other  hand,  a  use  necessarily  open  to  pub- 
lic view,  if  made  in  good  faith,  solely  to  test  the  qualities  of  the  invention 
and  for  the  purpose  of  experiment,  is  not  a  p\iblic  use  within  the  meaning  of 
the  statute."  « 

"When  the  subject  of  invention  is  a  machine,  it  may  be  tested  and  tried  in 
a  building  either  with  or  without  closed  doors.  In  either  case  such  use  is 
not  a  public  use,  within  the  meaning  of  the  statute,  so  long  as  the  inventor 
is  engaged  in  good  faith  in  testing  its  operation.  He  may  see  cause  to  alter 
it  and  improve  it  or  not.  His  experiments  will  reveal  the  fact  whether  any 
and  what  alterations  may  be  necessary.  *  If  durability  is  one  of  the  qualities 
to  be  attained,  a  long  period,  perhaps  years,  may  be  necessary  to  enable  the 
inventor  to  discover  whether  his  purpose  is  accomplished.  And  though  dur- 
ing all  that  period  he  may  not  find  that  any  changes  are  necessary,  yet  he  may 
be  justly  said  to  be  using  his  machine  only  by  way  of  experiment;  an:l  no  one 
would  say  that  such  a  use,  pursued  with  a  hona  fide  intent  of  testing  the 
qualities  of  the  machine,  would  be  a  public  use  within  the  meaning  of  the 
statute.  So  long  as  he  does  not  voluntarily  allow  others  to  make  it  and  use 
it,  and  so  long  as  it  is  not  on  sale  for  general  use,  he  keeps  the  invention  un- 
der his  own  control,  and  does  not  lose  his  title  to  a  patent.  It  would  not  be 
necessary,  in  such  a  case,  that  the  machine  should  be  put  up  and  used  only  in 
the  inventor's  own  shop  or  premises.  He  may  have  it  put  up  and  used  in 
the  premises  of  another,  and  the  use  may  inure  to  the  benefit  of  the  owner  of 
the  establishment;  still,  if  used  under  the  surveillance  of  the  inventor,  and 
for  the  purpose  of  enabling  him  to  test  the  machine,  and  ascertain  whether 
it  will  answer  the  purpose  intended,  and  make  such  alterations  and  improve- 
ments as  experience  demonstrates  to  be  necessary,  it  will  still  be  a  mere  ex- 
perimental use,  and  not  a  public  use  within  the  meaning  of  the  statute."  ^ 

"Kor  has  itany  bearing  upon  the  case  that  Smith's  experiments  were  made 
in  public,  and  that  his  experimental  engines  were  run  upon  a  railroad  that 
was  a  public  highway.   Thus  only  could  the  invention  be  tested.    There  is  an 

iBlrdsall  v.  McDonald,  1  Ban.  &  A.  seeShaw  v.  Cooper,  7  Pet.  322;  Watson  v. 

167 ;    Henry  v.  Prancestown  Soap-stone  Bladen,  1  Rob.  514 ;  Sanders  v.  Logan,  2 

Stove   Co.  2  Ban.  &  A.  224  ;    American  Fisher,  167 ;  Worley  v.  Tobacco  Co.  104  U. 

LeatherCo.v.  American  Tool  Co.  4  Fisher,  S.  340;  Sisson  v.  Gilbert,  5  Fisher,  112; 

291;  Jones  v.  Sewall,  6  Fisher,  368;  Jen-  Perkins  v.  Nashua  Card  &  Glazed  Paper 

nings  V.  Pierce,  8  Ban.   &  A.  865;  Gra-  Co.  2  Fed.  Rep.  451;  5  Ban.  &  A.  398; 

ham  V.  McCormick,  11  Fed.  Rep.  863 ;   5  Edgerton  v.  Fifrst  &  Bradley  Manuf  g  Co. 

Ban.  &  A.  249 ;  Emery  v.  Cavansugh,  17  9  Fed.   Rep.  450 ;   Clark  Pomace-holder 

Fed.  Kep.  243 ;  Hovey  v.  Henry,  3  West.  Co.  v.  Ferguson,  17  Fed.  Rep.  79 ;  Manning 

Law  J.  163.  V.  Cape  Ann  laiuglass  &  Glue  Co.  2  Sup. 

As  to  effect  of  delays  in  the  patent  of-  Ct.  Rep.  860 ;  Kells  y.  McKenzie,  9  Fed. 

floe  after  an  application  has  been  filed,  see  Rep.  284. 

Planing  Machine  Co.  v.  Keith,  4  Ban.  &  '  Woods,  J.,  in  Egbert  v.  Lippmaiin,  104 

A  100;  101  IT.  8.479;  Adams  v.  Jones,  1  IT.  S.  336.   See,  also,  Elizabeth  v.  Pavement 

Fisher,  627;  Bevin  v.  East  Hampton  Bell  Co.  97  U.  S.  126;  Shaw  v.  Cooper,  7  Pet. 

Co.  6  Fisher,  23 ;  McMillin  v.  Barclay,  Id.  292. 

200;  and  for  particular  cases  in  which  use  '  Bradley,  J.,  in  Elizabeth  v.  Pavement 

has  been  held  not  to  have  been  experi-  Co.  97  U.  S.  134. 
mental,  bat  sufficient  to  invalidate  patent, 
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obvious  dtatinction  between  a  public  use,  or  a  use  by  the  public,  and  an  experi- 
mental use  in  public.  In  many  cases  it  has  been  decided  that  a  use  in  public, 
for  test  or  experiment,  is  not  such  a  public  use  as  was  contemplated  by  the 
act  of  congress,  nor  such  a  use  as  can  be  held  evidence  of  dedication  to  the 
public.  Tlie  Nicholson  Pavement  Case  was  notably  one."  '■  "Public  use  in 
good  faith  for  experimental  purposes,  and  for  a  reasonable  period,  even  before 
the  beginning  of  the  two  years  of  limitation,  cannot  affect  the  rights  of  the 
inventor."  *  "I  agree  his  acts  are  to  be  construed  liberally;  that  he  is  not  to 
be  estopped  by  licensing  a  few  persons  to  use  his  invention  to  ascertain  its 
utility,  or  by  any  such  acts  of  peculiar  indulgence  and  use  as  may  fairly  con- 
sist with  the  clear  intention  to  hold  the  exclusive  privilege." '  "It  is  clearly 
immaterial  whether  the  experiment  be  made  by  himself  or  by  others;  the  only 
question  being,  is  he  the  original  inventor  of  an  art  not  before  known  or 
used?"  *  "It  does  not  appear  to  me  that  the  submitting  of  an  invention  to 
the  test  of  examination  by  experts,  In  competition  with  other  inventions,  is 
the  public  use  to  which  the  statute  refers.  A  use  for  the  mere  purpose  of 
competitive  examination,  experiment,  and  test,  is  not  a  public  use."  ^ 

"I  consider  it  too  nice  a  point  to  say  that  the  future  patentee,  when  he 
permits  a  person  to  test  his  tool  by  a  short  use  with  a  view  to  interest  him  in 
its  being  patehted,  is  not  testing  his  tool,  but  only  the  mind  of  the  borrower. 
I  do  not  Icnow  that  an  inventor  is  bound  to  satisfy  bis  own  mind  alone  by  his 
'  experiments.  The  question  to  be  determined  is,  not  only  whether  the  tool 
will  work,  but  in  what  modes  and  with  what  advantages  over  old  tools;  bow 
well  it  will  work,  and  how  cheaply;  and  I  am  of  opinion  that  he  may,  in  such 
a  case  as  this,  test  not  only  its  patentability,  but  the  degree  of  it,  if  I  may  so 
say;  that  is,  whether  it  is  worth  while  to  patent  It.  I  must  not  be  under- 
stood as  speaking  of  a  case  in  which  the  tool  or  thing  patented  has  been  sold 
more  than  two  years  before  the  application. "  * 

"The  evidence  does  not  show  any  such  public  use  or  sale,  with  the  consent 
of  Dodge,  for  two  years  prior  to  his  application,  as  would  work  a  forfeiture 
of  his  patent.  There  is  one  case  only  of  a  sale  clearly  proved  before  February 
14,  1855,  and  no  evidence  tending  to  show  more  than  two  or  three  sales  be- 
fore that  time,  and  all  of  them  accompanied  with  a  notice  of  an  intention  to 
apply  for  a  patent,  and  all  of  these  during  the  time  when  he  was  experiment- 
ing upon  and  before  he  had  perfected  his  invention,  and  attained  sufficient 
perfection  in  the  castings  to  satisfy  him  that  his  invention  was  practically 
successful.  As  in  most,  if  not  in  all,  of  these  instances  the  stoves  were  de- 
livered on  trial,  to  be  returned  if  the  invention  did  not  work  satisfactorily, 
they  are  to  be  regarded  rather  in  the  light  of  such  practical  tests  as  the  law 
permits  an  inventor  to  make,  than  as  such  public  sales  as  would  tend  to  show 
abandonment,  or  mislead  the  public  into  a  belief  that  the  inventor  had  made 
a  dedication  to  the  public. "''  On  a  rehearing  of  this  case  Judge  Lowell  took 
a  different  view  as  to  tlie  effect  of  these  sales,  and  held  that  the  mere  fact 
that  they  were  conditional  did  "not,  without  further  explanation,  prove  that 
they  were  experimental,"  and  that  "the  evidence  should  be  unequivocal  that 
a  test  of  the  invention  was  one  of  the  purposes  of  the  seller."  ^ 

'Strong,    J.,    in    Locomotive    Enfrfne  'Shipman,  J., in  U.S.  Rifle <t  Cartridge 

Safety  Truck  Co.  v.  Pennsylvania  K.  Co.  1  Co.  v.  Wliitney  Ariiis  Co.  2  Wan.  .t  A.  .Wl. 

Ban.  &  A.  484.  'Lowell,  J.,  in  Sinclair  v.  Backus,  4 

»Bir<lsall  v.  McDonald,  1   Ban.  <fc   A.  Fod.  Rep.  542 ;  5  Ban.  <S  A.  84. 

167;    Henry   v.  France<town  Soap-stone  ^.Sheplev,  J.,  in  Henry  v,  Franccstown 

Stove  Co.  2  Ban.  A  A.  22S.  Soap-stone  Stove  Co.  2  Ban.  A  A.  224. 

•Story,  J.,  in  Melius  v.  Silfbee,  4  Ma-  "Henry    v.    Prancestown     Soa]>-3tone 

son,  KH;  1  Rob.  OIK).    See,  abo,  Jones  v.  Stove  Co!  2  Fed.  Rep.  SO;  5  Ban.  &  A. 

Sewall,  6  Fisher,  .%4.  110.    See,  also,  Kells  v.  McKenzie,  9  Fed. 

*  \V'a.shin}?ton,  J.,  in  Pennock  v.  Dia-  Kep.  284. 
logae,  4  Wash.  538 ;  1  Uob.  472. 
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"It  is  manifest  that  the  only  machine  made  in  1863,  which  ia  distinctly 
proved  to  have  been  sold,  was  delivered  on  trial  and  warranted,  and  should 
be  regarded  rather  in  the  Ught  of  a  use  of  the  invention  for  such  practical 
tests  as  the  law  permits  an  inventor  to  make,  than  as  such  a  public  sale  or 
use  as  is  contemplated  by  the  statute.  At  that  stage  of  the  inventor' s  work  his 
invention  was  largely  in  experiment  and  trial.  It  could  only  be  tested  by 
practical  use  in  the  field,  and  it  was  essential  that  it  should  be  so  tested  by 
farmers  on  their  farms.  The  inventor  was  then  struggling,  as  inventors 
often  do,  to  establish  the  success  of  his  invention.  It  was  necessary  that 
thorough  experimental  tests  should  be  made,  and  that  he  should  have  the 
assistance  of  others  in  making  them;  and  it  is  manifest,  we  think,  that  the 
machines  of  18<>3  were  not  yet  so  perfected  as  to  be  practical  machines,  capa- 
ble of  successful  work." ' 

"If  it  was  merely  used  occasionally  by  himself  in  trying  experiments,  or  if 
he  allowed  only  a  temporary  use  thereof  by  a  few  persons,  as  an  act  of  per- 
sonal accommodation  or  neighborly  kindness  for  a  short  and  limited  period, 
that  would  not  take  away  his  right  to  a  patent."^  "The  law  permits  an  in- 
ventor to  construct  a  machine,  *  *  *  and  place  it  in  friendly  hands  for 
the  purpose  of  testing  it  and  ascertaining  whether  it  will  perform  the  func- 
tions claimed  for  it."'  "The  use  of  an  invention  by  special  permission  of 
the  patentee  is  not  a  use  of  it  by  the  public.  *  *  *  A  right  abandoned 
to  the  public,  doubtless,  cannot  be  resumed;  but  a  license  restrained  to  indi- 
viduals is  not  an  abandonment."  *  "But  if  the  inventor  allows  his  machine 
to  be  used  by  other  persons  generally,  either  with  or  without  compensation, 
or  if  it  is,  with  his  consent,  put  on  sale  for  such  use,  then  it  would  be  in 
public  use  and  on  public  sale  within  the  meaning  of  the  law."  ^  And  "to 
constitute  the  public  use  of  an  invention  it  is  not  necessary  that  more  than 
one  of  the  patented  articles  should  be  publicly  used. " » 

"He  is  not  allowed  to  derive  any  benefit  from  the  sale  or  the  use  of  his 
machine  without  forfeiting  his  right,  except  within  two  years  prior  to  the 
time  be  makes  his  application." '  But  "it  would  be  a  harsh  limitation  of  the 
statutory  rights  of  an  inventor  which  should  give  to  a  naked  infringer  the 
privilege  of  using  an  invention  because  the  patentee  had  attempted,  in  good 
faith  and  in  secrecy,  to  incidentally  make  his  experiments  of  some  pecuniary 
benefit,  while  he  was  patiently  endeavoring,  amid  many  failures,  to  remedy 
the  defects  of  the  machine,  test  its  value,  and  ascertain  whether  it  could  be 
used  advantageously,  and  whether  it  ever  would  be  of  any  benefit  either  to 
himself  or  to  the  public."  ^  And  "  whilst  the  supposed  machine  is  in  such  ex- 
perimental use  the  public  may  be  incidentally  deriving  a  benefit  from  it. "  ^ 

""When  an  inventor  puts  his  incomplete  or  experimental  device  upon  the 
market  and  sells  it,  more  than  two  years  before  he  applies  for  his  patent,  he 
gives  to  the  public  the  device  in  the  condition  or  stage  of  development  in 
which  he  sells  it.  *  *  *  His  patent  cannot  be  allowed  to  relate  hack 
and  cover  the  forms  of  condensers  which  he  gave  to  the  public  more  than 
two  years  before  he  applied  for  his  patent. " '" 

'  Drummond,  J.,  in  Graham  v.  McCor-  &  Glue  Co.  2  Sup.  Ct.  Rep.  860 ;  Worley  v. 

mick,  11  Fed.  Rep.  862 ;  5  Bann.  &  A.  249 ;  ,  Tobacco  Co.  104  U.  S.  343 ;  Jones  v.  Barker, 

and  Dyer,  J.,  in  Graham  v.  Geneva  Lake  11  Ked.  Rep.  597 :  Clark   Puiuace-holder 

Crawford  Manuf  g  Co.  11  Fed.  Rep.  142.  Co.  v.  Ferguson,  17  Fed.  Rep.  83. 

'Storv,  J.,  hi  Wyeth  v.  Stone,  1  Story,  '  Nelxon,  J.,  In  Pitts  v.  Hall,  2  Blatchf. 

273;  2  llob.  30.  2.3.5.    See,  also.  Consolidated  Fruit-jar  Co. 

•Blodgett,  J.,  in  Lyman  v.  Maypole,  v.  Wright,  94  U.  S.  94;  Jones  v.  Hewall,  6 

sapra.  Fisher,  304. 

*  McKay  v.  Bxirr,  6  Pa.  153.  "Shipman,  J.,  in  Jennings  v.  Herce,  3 

»  Elizabeth  v.  Pavement  Co.  97  U.  S.  1.35.  Ban.  &  A.  :vi5. 

'Egbert  v.  Lippmann,  104   0.  S.  SJH;  » Elizabeth  v.  Pavement  Co.  97  U.  S.  1.35. 

Consolidated  Fruit-jar  Co.  v.  Wright,  94         '"  Itlodgett,  J.,  in   Lyman  v.  Maypole, 

TJ.  S.  94;  MaDning  v.  Cape  Ann  Isinglass  supra. 
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As  TO  Design  JfATENrs.  These  nilea  also  apply  to  design  patents.  "The 
law  applicable  to  this  class  of  patents  does  not  materially  differ  from  that 
in  cases  of  mechanical  patents.  *  •  *  The  same  general  principles  of 
construction  extend  to  both."  *  "An  inventor  is  not  permitted  to  exhibit  his 
skill  and  taste  In  decorative  art  by  the  publication  of  elegant  designs  through 
a  course  of  years,  and  then  debar  the  public  from  any  further  use  by  obtain- 
ing letters  patent  for  the  same."  * 

It  will  be  observed  that  I  have  simply  collated  the  authorities,  and  made 
but  few  comments  and  no  criticisms.  The  language  of  some  of  the  cases, 
particularly  when  they  speak  of  the  inventor's  "consent  and  allowance," 
should  be  understood  with  reference  to  the  law  then  in  force  or  governing 
the  decision;  but  this  does  not  affect  their  tmaring  on  the  general  question  of 
experiments.  As  to  this  question  the  following  principles  may  be  considered 
as  fully  established:  (1)  The  law  permits  and  encourages  proper  experi- 
ments to  test  and  determine  the  practical  utility  of  an  invention;  (2)  these 
experiments  must  be  made  with  reasonable  diligence,  considering  all  the  cir- 
cumstances of  the  case;  (3)  they  may  be  made  secretly  or  in  public,  by  us^  or 
sales,  and  by  the  inventor  personally  or  through  others;  (4)  they  must  not  be 
for  profit,  but  for  the  honest  purpose  of  testing  and  perfecting  the  invention; 
and  (5)  where  improvements  are  added  within  the  two  years,  the  patent 
cannot  be  allowed  to  relate  back  and  cover,  forms  previously  g^ven  to  the 
public.  Efhbaim  Banning. 

Chicago,  March,  1884. 

'Brown,  J.,  in  Northup  v.  Adams,  2  'Nixon,  J.,  in  Theberath  v.  Celluloid 

Ban.  &A.  S68;   Blodgett,  J.,  in  Western      HamessXrimiiiingCk).  ISFed.Rep.  230. 
Electric  Manufg  Co.  v.  Odell,  18  Fed.  Rep. 
S22. 


Doyle  v.  Spauldino  and  others. 

Illinoworth  v.  Same. 

(Circuit  Court,  D.  Ne\B  Jeruy.    March  15, 1884.) 

1.  Patent— iNFBDfOKMKNT. 

Infriageracnt  of  patent  for  the  m.tnufacture  of  combined  ingots  of  iron  and 
steel  by  means  of  moulds  and  a  mechanism  producing  a  variable  cavity  in  the 
moulds. 

2.  Same— Invention  in  a  Foreign  Countrt. 

The  usfi  or  knowledge  of  the  use  of  an  invention  in  a  foreign  country  by  per- 
sons residing  in  tliis  country  will  not  defeat  a  patent  which  had  been  granted  to 
a  bona  fide  patentee  wbo,  at  the  time,  was  ignorant  of  tlie  existence  of  the  in- 
vention or  its  use  abroad. 

In  Equity. 

J.  C.  Clayton,  for  complainants. 

Francis  Forbes,  (with  whom  was  A.  Q.  Keasbey,)  for  defendants. 

Nixon,  J.  These  two  cases  will  be  considered  together,  for  rea- 
sons which  will  hereafter  appear.  On  March  6,  1881,  the  complain- 
ant, niingworth,  commenced  a  suit  in  this  court  against  the  defend- 
ants for  infringement  of  letters  patent  No.  166,700,  dated  August  17, 
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1875,  for  "ImproTementB  in  moulds  for  ingots."  The  defendants  an- 
swered, setting  up,  among  other  things,  that  said  letters  patent  were 
Toid  (1)  on  account  of  prior  knowledge  and  use  of  the  alleged  inven- 
tion; (2)  because  every  substantial  and  material  part  of  the  inven- 
tion was  described  and  claimed  in  letters  patent  No.  99,299,  and 
granted  to  one  Patrick  Doyle,  February  1,  1870,  for  "improvement 
in  moulds  for  making  combined  ingots  of  steel  and  iron, "  and  in  Eng- 
lish letters  patent  No.  3,801,  issued  to  William  Moore  by  the  queen 
of  Great  Britain  and  Ireland,  dated  November  21,  1873,  and  sealed 
May  19,  1874 ;  and  (3)  denying  the  right  of  the  complainant  to  re- 
'  cover,  because  the  defendants  were  the  assignees  and  owners  of  let- 
ters patent  No.  240,727,  granted  to  one  Alfred  E.  Jones,  and  were 
entitled  to  use  the  invention  therein  described  and  shown,  notwith- 
standing the  letters  patent  of  complainant,  on  which  the  suit  was 
brought.  I 

It  appears  in  the  testimony  that  for  several  years  previous  to  the 
filing  of  the  biU,  two  of  the  defendants,  Fitzsimmons  and  Jennings, 
were  in  the  employ  of  the  complainant's  firm,  and  these  became  fam- 
iliar with  the  use  of  moulds  made  under  the  Doyle  patent,  which  is 
set  up  as  anticipating  the  alleged  invention  of  Illingworth.  It  also 
appears  that  the  complainant  used  the  Doyle  patent  for  several  years 
previous  to  1875,  in  the  manufacture  of  iron  and  steel  ingots,  the  in- 
ventor Doyle,  daring  the  time  being  in  business  with  the  complain- 
ant; that  the  above  patent  was  obtained  by  Illingworth  in  view  of 
the  fact  Doyle  was  about  going  out  of  the  firm,  after  which,  it  was 
supposed,  that  the  continued  use  of  his  patent  would  not  be  allowed; 
and  that  he  wtet  Out  and  remained  away  from  the  complainant  from 
1875  to  1880,  when  be  returned  and  became  the  superintendent  of 
his  works. 

On  the  seventh  of  May,  1881,  Patrick  Doyle  began  his  suit  against 
the  defendants  for  the  infringement  of  the  letters  patent,  which  had 
been  set  up  in  the  former  action  as  anticipation  of  the  Illingworth 
patent.  The  answer  of  the  defendants  denies  (1)  that  Doyle  was  the 
original  and  first  inventor  of  the  improvements  therein  claimed,  and 
(2)  alleges  that  every  substantial  and  material  part  of  the  invention 
was  known  to  several  persons  now  residing  in  this  country,  and  by 
whom  it  had  been  used  in  Sheffield,  England,  during  their  residence 
there. 

Pending  the  taking  of  testimony  in  these  suits,  two  applications 
were  made  to  the  court  by  the  respective  parties — one  by  the  defendants 
in  the  Illingworth  suit,  asking  that  they  might  be  allowed  to  amend 
their  answer  by  inserting  the  allegation  that  the  invention  claimed  by 
Illingworth  was  known  to  certain  persons  residing  in  this  country,  who 
used  it  in  the  city  of  Sheffield,  England,  before  coming  hither;  and 
the  other  by  the  complainant  in  the  Doyle  suit,  who  moved  to  strike 
out  the  said  allegation  in  the  answer  filed  therein.  The  questions 
involve  the  interpretation  of  the  clause,  "not  known  or  used  by  others 
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in  tbiB  country,"  in  section  4886  of  the  Bevised  Statutes,  which  first 
appeared  in  section  24  of  the  act  of  July  8,  1870,  and  which  had 
never  received  judicial  construction.  Being  willing  to  afford  the  par- 
ties an  opportunity,  without  embarrassment,  to  correct  any  mistake 
which  the  court  might  fall  into  in  deciding  a  matter  of  first  impres- 
sion, we  allowed  the  allegation  to  stand  in  the  answer  in  the  Doyle 
suit  and  to  be  inserted  in  the  Illingworth  answer,  and  directed  the 
parties  to  make  their  proofs  of  the  facts  and  to  present  their  views 
more  fully  at  the  final  hearing.  See  Illingworth  v.  Spatdding,  9  Fed. 
Bep.  611.  After  a  careful  consideration  of  the  provisions  of  the  three 
sections  of  the  patent  act  which  bear  upon  the  subject,  (sections  4886, 
4920,  and  4923,  Rev.  St.,)  we  are  of  the  opinion  that  the  use,  or  a 
knowledge  of  the  use,  of  an  invention  in  a  foreign  country  by  persons 
residing  in  this  country  will  not  defeat  a  patent  which  has  here  been 
granted  to  a  bona  fide  patentee  who  at  the  time  was  ignorant  of  the 
existence  of  the  invention  or  its  use  abroad. 

When  the  parties  began  to  take  the  proofs  they  united  in  a  stipu- 
lation that  the  evidence  should  be  entitled  in  both  causes,  and  that 
the  two  should  be  argued  together.  The  defendants  also  admitted  in 
writing,  in  each  of  the  cases,  that  before  the  commencement  of  the 
suits,  and  since  the  granting  of  the  letters  patent,  respectively,  they 
had  manufactured  combined  ingots  of  iron  and  steel  in  the  following 
manner  and  for  the  following  purposes : 

(1)  By  means  of  a  mould  made  in  conformity  to  letters  patent  of  the  United 
States,  No.  240,727,  granted  to  them  April  26, 1881,  as  assignees  of  Alfred  E. 
Jones,  a  copy  of  which  is  hereto  annexed,  marked  Complainants'  Exhibit 
"Jones'  Patent." 

(2)  By  means  of  a  mould  made  with  two  covers,  in  all  respects  like  that 
shown  in  the  above-named  letters  patent,  except  that  there  were  two  covers 
instead  of  one,  and  the  slide  was  omitted.  The  covers  are  so  made  that  a  part 
of  the  cover  first  used  projects  into  the  mould.  The  process  is  as  follows: 
The  mould  being  clamped  together,  the  first  metal  to  be  cast  is  poured  into  it, 
and,  when  sufficiently  set,  the  cover  is  removed  and  a  second  one,  perfectly  flat, 
is  inserted  in  its  place.  When  this  is  done  there  remains  a  space  between  the 
newly-cast  metal  and  the  side  or  cover  of  the  mould  into  which  is  cast  the  re- 
maining part  of  the  ingot.  The  mould  is  shown  in  the  model,  complainants' 
Exhibit  E,  where  both  covers  are  used  and  the  slide  is  omitted — one  covei- 
having  a  projection  into  the  mould  and  the  other  being  tint. 

(3)  By  means  of  a  mould  of  three  parte,  each  part  being  composed,  as  usual, 
in  two-part  moulds,  of  three  sides  rising  from  a  closed  base.  The  operation 
of  the  mould  is  as  follows:  The  two  parts  of  the  mould  are  joined  together 
in  the  usual  manner  by  rings  and  wedges,  and  an  ingot  is  cast  therein  in  the 
usual  way.  Immediately  that  the  metal  is  set,  one  side  of  the  mould  is  re- 
moved and  another,  a  little  lai-ger,  is  fixed  by  rings  and  wedges  in  the  place 
of  the  side  removed.  Into  the  space  thus  made,  adjacent  to  the  glowing  in- 
got of  ro<?tal,  the  molten  metal,  to  complete  the  ignot,  is  p'  ired.  When  suf- 
ficiently cooled  the  combined  ingot  is  removed,  as  is  usuailf  lone  in  ingot 
moulds  of  two  parts.  This  mould  is  represented  by  complainant's  Exhibit 
F.  The  size  and  proportions  of  the  parts,  however,  are  not  correct;  only  the 
arrangement  and  operation  of  the  parts  are  intended  to  be  illustrated. 

(4)  By  means  of  a  mould  of  two  parts,  in  which  one  of  the  parts  is  like  the 
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ordinary  two-part  mcruld,  viz.,  with  three  sides  and  a  bottom,  the  other  part 
being  made  flat  on  one  side,  and  with  a  projection  on  the  other,  so  arranged 
as  to  project  between  the  sides  and  into  the  other  part,  when  the  two  are 
joined  together.  The  operation  of  the  mould  is  as  follows:  The  two  parts 
of  the  mould  l)eing  joined  together  by  rings  and  wedges,  in  the  usual  way, 
(the  projecting  part  of  one  side  extending  into  the  recess  in  the  other,)  the 
metal  is  cast  into  it;  and  when  the  metal  is  set,  the  side  wifh  the  projection 
is  removed  and  turned  so  that  its  flat  side  is  tojvards  the  center  of  the  mould; 
there  is  thus  left  an  open  space  in  the  mould  into  which  is  cast  the  metal 
Mrhich  is  intended  to  complete  the  ingot.  The  combined  ingot  is  removed  in 
the  ordinary  way  of  removing  single  ingots.  This  mould  is  represented  by 
complainant's  Exhibit  G.  The  same  limitation  is  made  in  regard  to  this 
exhibit  as  to  Exhibit  F,  above. 

(5)  By  means  of  a  mould  similar  to  that  last  described,  with  the  exception 
that  instead  of  one  cover  there  are  two — one  being  flat,  and  one  having  a  pro- 
jection on  its  inner  surface,  as  just  described.  The  operation  is  the  same  as 
of  Exhibit  G,  with  the  exception  that  instead  of  turning  the  cover  so  that  the 
projection  shall  be  outermost,  the  flat  cover  is  used.  This  mould  is  repre- 
sented by  Exhibit  H.  The  same  limitation  is  made  to  this  exhibit  as  to  Ex- 
hibit F,  above.  Francis  Fobbes, 

Solicitor  for  the  Defendants  in  the  Above  Causes. 

Netoark,  New  Jersey,  October  8,  1881. 

The  Bnbject-matter  of  the  controverBy  has  reference  to  the  use  of 
moulds  in  casting  combined  ingots  of  iron  and  steel.  The  patent  oldest 
in  date  for  the  employment  of  mechanism  for  such  a  purpose  was 
granted  to  Patrick  Doyle  on  February  1,  1870,  and  numbered- 99,- 
299.  The  patentee  says  that  bis  invention  relates  to  improvements 
.  in  moulds  for  inaking  ingots  of  iron  and  steel  in  a  manner  so  as  to 
,  dispose  of  the  one  metal  on  one  or  more  sides  of  the  other,  and  to  se- 
cure a  perfect  union  of  the  two;  and  that  it  consists  of  a  vertical 
mould  of  four  or  other  number  of  plain  sides,  one  or  more  of  which 
may  be  detachable  and  clamped  to  the  others  by  strong  bands,  in 
which  a  strong  thick  plate  of  metal  is  arranged  to  fit  near  one  side, 
from  top  to  bottom,  snugly,  to  occupy  a  part  of  the  space  when  the 
metal,  of  which  the  greater  part  of  the  ingot  is  to  be  composed,  is 
poured  in,  and  to  remain  until  the  same  has  solidified  sufficiently  to 
retain  its  position,  when  it  is  withdrawn,  leaving  a  space  for  the 
other  metal,  which,  being  poured  in,  unites  perfectly  with  the  first, 
and  forms  the  required  composition  ingot. 

In  introducing  his  specifications,  the  patentee  speaks  of  bis  inven- 
tion as  an  improved  mould  for  making  combined  iron  and  steel  ingots, 
thereby  implying  that  other  moulds  were  in  use,  of  which  he  regarded 
his  as  an  improvement.  Not  only  the  scope  of  this  patent,  but  the 
validity  of  the  subsequent  issues  to  Illingworth  and  Jones,  must  be 
determined  by  the  state  of  the  art  at  the  time  when  the  Doyle  patent 
^as  granted.  The  evidence  on  this  subject  is  meager.  After  look- 
ing through  the  testimony  with  care,  we  fail  to  find  anything  relat- 
ing to  the  state  of  the  art,  except  the  statement  of  Mr.  Dlingworth, 
that  he  had  been  engaged  in  the  steel  business  for  17  years;  that 
prior  to  Doyle's  invention  he  had  never  seen  any  moulds  or  other 
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mechanism  with  which  skate  metal,  wiiich  was  a  combination  of  steel 
and  iron,  could  be  made ;  that  the  only  mode  of  manufacturing  such 
a  combination,  of  which  he  had  any  knowledge,  was  to  weld  together 
the  iron  and  steel  into  one  bar,  and  then  rolling  it  out;  and  that  this 
was  the  only  method  then  in  use  at  his  works.'  Accepting  this  as 
the  state  of  the  art  at  this  time,  it  must  be  conceded  that  there  was 
novelty  and  value  in  the  Doyle  improvement.  It  was  a  step  from  the 
mere  mechanical  combination  by  welding,  to  a  chemical  one  result- 
ing from  the  fusion  and  union  of  the  two  metals  when  in  a  heated 
state.  It  was  the  introduction  of  the  variable  cavity,  whereby  the 
amount  of  the  one  metal  or  the  other  could  be  accurately  adjusted 
and  obtained  by  the  exercise  of  ordinary  mechanical  skill.  We  are 
confirmed  in  our  view  of  the  novelty  of  the  Doyle  patent  by  the  fact 
that  as  late  as  1873  a  patent  was  granted  in  England  to  William 
Moore,  for  substantially  the  same  device  for  making  combined  ingots 
of  iron  and  steel,  securing  the  variable  cavity  by  the  use  of  a  slide, 
which  would  hardly  have  been  applied  for  if  such  a  method  of  casting 
ingots  had  previously  been  in  use  in  England  as  the  defendants  so 
earnestly  contend. 

On  the  argument,  the  counsel  for  the  defendants  insisted  that  the 
complainant  had  failed  to  prove  any  infringement.  The  reason  why 
specific  proof  was  not  offered  was  doubtless  owing  to  the  circum- 
stance that  the  defendants  admitted  the  performance  of  acts  and  the 
use  of  instrumentalities  which  the  complainant  assumed  would  be 
sufficient  to  satisfy  the  court  of  the  fact  of  infringement.  For  instance, 
the  defendants  filed  in  the  cases  an  admission  that  they  had  man- 
ufactured combined  ingots  of  iron  and  steel  by  means  of  a  mould 
made  in  conformity  to  the  letters  patent  No.  240,727,  granted  to  them 
April  26,  1881,  as  assignees  of  Alfred  E.  Jones.  If  we  understand 
the  argument  of  counsel,  it  is  that  there  was  a  failure  of  expert 
testimony  to  inform  the  court  whether  or  not  such  an  act  was  an  in- 
fringement of  the  several  patents  of  the  complainants.  We  fail  to 
see  how  experts'  testimony  would  be  of  service.  Numerous  experts 
could,  undoubtedly,  have  been  found  both  by  the  complainant  and 
the  defendants  who  would  respectively  maintain  the  views  of  their 
employers  on  a  question  of  that  sort,  but  their  evidence  would  not 
greatly  help  the  court  in  deciding  what  is  simply  a  question  of  mechan- 
ical equivalents.  Having  in  our  hands  the  respective  letters  patent, 
the  models,  and  the  moulds  used,  we  trust  it  will  not  be  set  down  as 
presumption  to  add  that  we  have  quite  as  much  confidence  in  our 
own  judgment  as  we  should  have  in  the  opinion  of  experts  whether 
the  Use  of  the  one  was  an  infringement  of  the  claims  of  either  of  the 
others.  * 

It  need  not  be  claimed  that  Doyle  was  the  first  person  who  used 
moulds  in  casting  ingots  of  iron  or  steel;  but  the  evidence  shows 
that  he  was  the  first  who  manufactured  combined  ingots  of  these  met- 
als by  the  use  of  mechanism  which  produced  a  variable  cavity  in  the 
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moulds.  The  several  patents  of  Illingworth  and  Jones  reach  the  same 
result  as  to  the  variable  cavity,  but  Illingworth  has  changed  and,  as 
we  think,  improved  the  mechanism.  In  the  Doyle  patent  the  cavity 
for  one  of  the  moulds  is  made  by  the  ase  of  an  iron  or  steel  slide,  and 
in  the  Illingworth  by  two  covers — one  with  a  plain  or  straight  surface, 
and  the  other  recessed.  If  such  a  substituted  instrumentality  of  the 
mechanism  is  not  a  mere  equivalent  for  the  metal  slide  of  Doyle,  the 
patent  may  be  held  good  for  the  improvement,  although  it  is  valueless 
except  in  combination  with  Doyle's  invention,  and  can  no  more  be 
used  without  his  consent  than  Doyle  can  use  Illingworth's  improve- 
ment without  his  consent. 

The  ^rst  admission  9f  the  defendants  is  their  use  of  moulds  made 
in  conformity  to  the  Jones  letters  patent.  We  regard  this  as  a  clear 
infringement  of  the  Doyle  patent.  Their  second,  third,  fourth,  and 
fifth  admissions  embrace  the  use  of  instrumentalities  which  not  only 
infringe  the  Doyle  invention,  but  also  the  improvement  of  the  Illing- 
worth patent.  There  are  differences  in  construction  and  mode  of 
operation  shown,  but  these  are  not  radical  or  independent  enough  to 
take  them  out  of  the  category  of  mechanical  equivalents, 

^et  a  decree  be  entered  in  favor  of  the  complainant  in  both  oases 
for  an  injunction,  and  the  usual  order  of  reference  be  made  for  an 
account. 


HioKS  V.  Otto  and  others. 

(Cfireuit  Court,  8.  D.  New  York.    March  18, 1884  ) 

1,  Patknt— Vaumtt  of  REiasuE — CLimcAii  Thbbmometeh. 

The  original  patent  fpraclinical  thermometer,  in  place  of  which  reissued  let- 
ters No.  10,189  were  taken  out,  was  broad  enough  to  cover  a  tube  in  which  the 
mercurial  column  is  magnified  by  means  of  a  raised  ridge  having  a  sharper 
curvature  tlian  the  main  shaft,  even  though  the  column  is  not  placed  beyond 
the  mechanical  center  of  the  main  tube.  The  reissue,  therefore,  more  specif- 
ically describing  this  device,  is  valid. 

2.  8A)fE — Prioh  Use— Location  aw  the  Bosb. 

The  characteristic  of  this  patent  is  that  the  bore  is  baclc  of  the  mechanical 
axis  of  the  curved  surface  through  which  it  is  viewed.  Prior  use  of  a  so-called 
magnifying  tube,  with  the  bore  at  the  center  or  in  front  of  it,  does  not  defeat 
the  patent. 

In  Equity. 

Frost  d  Goe,  for  plaintiff. 

Briesen  dt  Steele,  for  defendants. 

WalijAcb,  J.  Infringement  is  alleged  of  the  first  and  second  claims 
of  reissued  letters  patent  No.  10,189,  granted  August  29, 1882,  to  L. 
Peroni,  assignor  of  James  Joseph  Hicks,  for  an  improvement  in  ther- 
mometens.  The  invention  of  Peroni  was  patented  in  England,  Jan- 
nary  24,  1878,  and  the  original  patent  here  was  issued  December  9, 
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1879.  It  relates  to  the  class  of  thermometerB  known  as  clinical  ther- 
mometers, in  which  it  is  desirable  that  the  bore  should  be  as  small 
as  possible  in  order  that  the  column  of  mercnry.may  respond  rapidly, 
to  changes  of  temperature  at  the  bulb.  The  employment  of  a  bore 
almost  microscopic  in  its  caliber  necessitates  the  use  of  a  magnifying 
lens;  ,otherwiBe  it  is  very  difficult  to  detect  the  exact  point  in  the  bore 
at  which  the  mercury  stands.  Peroni's  improvement  is  directed  to 
such  a  construction  of  the  glass  tube  surrounding  the  bore  for  the 
mercury  column  as  will  increase  the  lens  power  of  the  tube. 

The  defenses  principally  relied  upon,  besides  that  of  non-infringe- 
ment, are :  (1)  That  the  reissue  is  void,  being  for  that  which  was 
abandoned  on  the  application  for  the  original  patent,  and  as  enlarge 
ing  the  claim  of  the  original ;  (2)  anticipation  by  description  in  prior 
foreign  publications ;  (3)  prior  public  use. 

The  specification  of  the  original  patent  tolloyra  verbatim  that  of  the 
English  patent.  The  invention  is  substantially  described  as  consist- 
ing in  locating  the  bore  for  the  mercury  in  the  glass  tube  beyond  the 
mechanical  center  or  axis  of  the  magnifying  curves  of  the  tube.  This 
involves  discarding  the  circular  glass  tubes  6ommonly  used,  and  em- 
ploying those  in  which  there  is  a  convex  surface  so  located  as  to  be 
eccentric  to  the  bore.  Several  illustrations  are  given  to  show  how 
the  bore  is  located  when  the  magnifying  surfaces  t)f  the  tube  differ 
in  their  form  and  location,  and  all  of  which  exhibit  how  the  scientific 
fact  is  utilized,  that  the  apparent  size  of  an  object  is  magnified  more 
when  it  is  beyond  the  mechanical  center  of  the  convex  face  through 
which  it  is  viewed  than  when  it  is  located  at  the  center  of  the  arc 
formed  by  the  convex  face.  There  were  two  claims  in  the  original: 
(1)  A  thermometer  tube  having  its  bdre  out  of  or  beyond  the  me- 
chanical axis  or  center,  as  and  for  the  purposes  described.  (2)  A 
thermometer  tube  having  its  bore  out  of  or  beyond  the  center  thereof, 
and  a  curved  portion  or  portions  for  magnifying  said  bore,  substan- 
tially as  set  forth. 

It  is  insisted  for  the  defendants  that  these  claims  are  intended  to 
emphasize  the  theory  that  the  invention  consisted  of  a  tube,  in  which 
the  bore  was  to  be  outside  the  center  of  the  tube,  and  were  intended 
to  limit  the  patent  to  such  an  invention,  and  that  this  was  done  in 
order  to  obviate  the  danger  that  the  claims  would  otherwise  be  an- 
ticipated by  the  Negretti  and  Zambra  English  patent  of  1852,  al- 
though the  language  of  the  claims,  read  without  a  careful  analysis  of 
the  specification,  would  seem  to  limit  them  to  a  tube  in  which  the 
bore  is  out  of  or  beyond  the  center  of  the  tube  itself.  The  first  claim 
is  certainly  capable  of  a  construction  as  broad  as  the  invention  de- 
scribed in  the  specification,  and,  if  the  case  were  now  here  upon  that 
claim,  such  would  be  the  construction  which  it  would  receive.  The 
mechanical  axis  or  center  referred  to  in  the  claim  would  be  construed 
to  refer  to  the  mechanical  axis  or  center  of  the  convex  or  curved  sur- 
face of  the  tube.     There  was  nothing  in  the  prior  state  of  the  art  to 
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require  a  more  limited  construction  to  the  claim.  The  Negretti  and 
Zambra  patent  merely  describes  a  thermometer  with  a  flat  glass  tube, 
instead  of  a  round  one.  It  nowhere  suggests  the  existence  of  any 
magnifying  effect  by  reason  of  the  change  in  the  form  of  the  tube  or 
the  location  of  the  bore.  So  far  as  appears,  Peroni  was  the  first  to 
suggest  this.  A  reference  to  Peroni's  English  patent  shows  that  in 
the  claim  he  specifically  stated  the  nature  of  his  invention  to  consist 
in  making  tubes  in  which  the  bore  is  out  of  or  beyond  the  mechanical 
axis  or  center  of  the  magnifying  curve.  In  the  specification  of  his 
original  patent  here  he  describes  one  form  of  tube,  which  has  a 
curved  top  and  perpendicular  sides,  and  another  in  which  the  curves 
are  located  between  the  top  and  the  sides,  which  he  states,  "by  reason 
of  the  bore  being  beyond  the  mechanical  center  or  axis  of  such  curves 
act  as  magnifying  curVes  or  lenses,  and  thus  magnify  the  appearance 
of  the  bore  more  than  is  the  case  when  the  bore  is  placed  in  the  me- 
chanical center  or  axis  of  the  tube  or  of  the  curved  portion  of  the 
tube."  Again,  he  represents  a  different  section  of  tubihg,  with  his 
invention  applied  thereto,  and  states : 

"In  this  case  the  tube  is  mainly  circular  In  section,  and  the  bore  is  in  the 
center  of  the  main  portion  thereof,  but  the  tube  is  formed  with  a  curved  por- 
tion standing  up  above  the  general  surface  of  the  tube,  and,  by  reason  of  the 
bore  of  the  tube  being  beyond  the  mechanical  axis  or  center  of  such  raised 
curved  portion,  the  latter  acts  as  a  lens  or  magnifying  curve,  and  greatly  mag- 
nifies the  appearance  of  the  bore. " 

All  this  is  quite  inconsistent  with  a  construction'  of  the  first  claim 
that  would  limit  the  invention  to  one  in  which  the  bore  is  out  of  or 
beyond  the  mechanical  axis  or  center  of  the  tube  itself. 

In  the  reissue  the  specification  has  been  amended  so  as  to  express 
clearly  what  was  plainly  suggested,  but  left  to  be  spelt  out  by  infer- 
ence in  the  original.  This  has  been  done  by  a  statement  of  the  prin- 
ciple  of  his  invention  and  a  more  specific  description  of  the  means 
employed  to  carry  it  out.  The  first  claim  of  the  reissue  is :  "A  ther- 
mometer having' its  bore  in  rear  of  or  beyond  the .  mechanical  axis 
or  center  of  the  convex  surface  through  which  it  is  viewed,  as  and  for 
the  purpose  described."  The  second  is:  "A  thermometer  having  a 
convex  or  lens  front  for  magnifying  the  bore,  formed  of  a  smaller 
curve  than  that  of  the  body  of  the  thermometer,  substantially  as  set 
forth."  The  second  claim,  as  also  the  third,  (which  is  not  involved 
in  this  suit,)  cover  details  of  construction  described  in  the  specifica- 
tion, but  the  first  claim  is  broadly  for  the  principle  and  means  of  pro- 
ducing the  magnifying  effect  aa  described  in  the  specification.  While 
any  uncertainty  which  existed  in  the  first  claim  of  the  original  pat- 
ent is  eliminated  by  the  first  claim  of  the  reissue,  it  is  not  a  broader 
or  a  different  claim,  upon  a  fair  and  reasonable  oonstrnction  of  that 
claim  in  the  original.  What  has  already  been  said  concerning  the 
Negretti  and  Zambra  patent  disposes  of  any  defense  of  anticipation 
resting  upon 'that  patent. 
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Beliance  ia  also  placed  on  a  printed  publication,  which  was  a  cat- 
alogue circulated  by  the  defendant  in  1876,  in  which  he  advertised 
thermometers  for  sale.  One  of  these,  designated  as  No.  450,  is  de- 
scribed  as  one  "with  an  oval  back  and  front. "  Another  (No.  451)  is  de- 
scribed as  one  "with  fiat  back,  the  front  made  in  the  form  of  a  lens, 
so  as  to  magnify  the  mercurial  column."  Neither  of  these  descrip- 
tions suggest  a  tube  in  which  the  bore  is  so  located  as  to  be  beyond 
the  center  of  the  lens  or  curved  surface  through  which  it  is  to  be  viewed. 

The  defense  of  prior  use  is  not  satisfactorily  established  by  the  evi- 
dence. So  far  as  it  rests  upon  the  thermometer  of  Hicks,  sold  in  this 
country,  those  of  the  class  described  as  No.  460  in  his  catalogue,  and 
which  were  made  with  a  fiat  back  and  front  so  that  they  would  not 
roU  off  a  table  when  in  use,  if  they  magnified  the  column  at  all,  they 
did  so  in  a  hardly  appreciable  degree,  and  were  of  no  practical  utility 
in  that  behalf.  The  class  described  as  No.  451  was  passed  upon  by 
the  patent-office  before  granting  the  reissue,  and  held  not  to  show  the 
invention  of  Peroni.  Although  they  had  been  described  in  complain- 
ant's catalogue  as  magnifying  the  mercurial  column,  the  proofs  show 
the  bore  to  have  been  located  between  the  lens  surface  and  the  cen- 
ter of  the  arc  of  the  lens,  and  consequently  the  magnification  was 
much  less  than  that  produced  by  Peroni,  and  did  not  involve  his  prin- 
ciple. As  to  the  thermometers  made  and  sold  by  A^olph  Bayer,  the 
evidence  indicates  that  although  he  made  half  a  dozen  or  a  less  num- 
ber on  one  occasion,  they  were  made  experimentally,  and  the  result 
was  not  sufficiently  encouraging  to  induce  him  to  repeat  the  experi- 
ment. He  was  a  manufacturer  and  dealer  in  the  article.  The  Peroni 
thermometer  was  a  success  as  soon  as  it  was  introduced  to  the  trade, 
while  Bayer's  fell  still-born  upon  the  current.  The  proof  is  not  sat- 
isfactory that  they  were  a  practical  success,  but,  on  the  contrary,  in- 
dicates that  they  belong  to  the  catalogue  of  abandoned  experiments. 
The  specimen  exhibited  was  made  years  later,  for  the  purpose  of 
meeting  a  motion  for  an  injunction  in  a  suit  brought  upon  the  com- 
plainant's patent.  Without  considering  with  particularity  the  other 
instances  of  prior  use  relied  upon,  it  suffices  to  say  that  the  defend- 
ants' ckse  fails  to  meet  and  overthrow  the  presumption  arising  from 
the  grant  of  the  patent  by  such  cogent  and  satisfactory  proof  as  the 
rule  of  law  applicable  to  the  defense  requires. 

The  more  difficult  question  in  the  case  is  as  to  infringement.  The 
defendant  is  manufacturing  ostensibly  under  the  letters  patent  granted 
to  Henry  Weinhagen  October  19,  1880,  and  reissued  January  16, 
1883.  The  claim  of  the  original  was  for  a  thermometer  tube  having 
a  flat  bore  and  a  flat  back,  and  sides  forming  acute  angles  with  said 
back,  and  converging  towards  and  joining  each  other  at  an  acuto 
angle  apposite  the  flat  bore,  so  as  to  form  a  prismatic  front.  The 
theory  of  the  invention  is  that  the  magnifying  power  is  due  to  the 
refracting  action  of  the  prismatic  sides  in  combination  with  the  flat- 
tened bore  in  a  plane  at  right  angles  to  the  line  of  view.    Indeed,  it 
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is  insiBted  by  the  experts  for  the  defendants  that  the  substantial  and 
practical  magnifying  effect  found  in  the  Feroni  thermometer  is  not 
dne  to  the  lens  action  of  the  cylindrical  tube,  whether  the  bore  of  the 
tube  be  placed  in  its  axis  or  beyond  that  axis,  or  beyond  the  axis  of 
curvature  of  any  part  of  the  tube,  but  is  due  to  the  refracting  action 
of  the  sides;  and  an  attack  is  made  upon  the  complainant's  patent 
as  containing  a  false  and  deceptive  specification  in  this  regard.  A 
careful  consideration  of  the  evidence  taken,  in  connection  with  the 
experimental  tests  made>upon  the.  hearing,  has  led  to  the  conclusion 
that  the  theory  of  the  defendants'  experts  is  not  correct.  In  his  orig- 
inal specification,  Weinhagen  states  "that  his  tube  is  made  as  sharp 
as  possible  at  its  junction,  and  forms  a  prismatic  portion  or  front," 
and  "that  the  prismatic  sides  join  each  other  at  an  acute  angle  op- 
posite the  bore. "  If  the  defendants'  thermometer  tubes  were  in  fact 
of  this  description  they  would  not  infringe  the  complainant's  patent. 
The  magnifying  curve,  which  is  the  convex  surface  of  Peroni's,  would  be 
absent,  and  the  two  inventions  would  not  involve  the  same  principle. 
But  it  is  believed  that  Weinhagen  found  it  necessary  to  adopt  the 
principle  of  Peroni's  invention.  In  his  reissue  the  feature  of  the 
acute  angle  in  front  of  the  bore,  formed  by  making  the  tube  as  sharp 
as  possible  at  its  junction,  is  modified  by  a  description  of  the  mode 
of  making  the  tube  which  results  in  the  angles  remaining  "slightly 
rounded."  This  configuration  of  the  angle  appears  quite  clearly  in 
the  photographic  representations  of  a  section  of  his  tubes.  These 
present  a  "slightly  rounded"  angle  or  lens  surface,  which  i^  substan- 
tially the  same  as  is  shown  in  figure  2  of  the  drawings  of  complain- 
ant's patent.  The  bore  is  located  beyond  the  center  of  the  magni- 
fying curve.  It  is  therefore  held  that  the  defendants  infringe. 
A  decree  is  ordered  for  the  complainant. 


iJH^w  Bblibf  YAiiVB  Go.  V.  CiTZ  OF  New  Bbdfobp 

{(Xreua  Court,  D.  Ma»»aehu»ett».    March  12, 1884.' 

Patents  Held  Personal  Ppopektt. 

A  patent-right  is  personal  property,  and  goes  to  the  executor.  Section  48R4 
of  the  Kevised  Btatuteg,  providing  for  the  grant  of  a  patent  to  the  patentee^ 
"  his  heirs  and  assigns,"  does  not  change  the  law  by  which  executors  and  ad- 
ministrators talte  the  title  to  a  patent  on  the  death  of  the  owner:  as  appears 
by  other  sections  of  the  same  chapter. 

In  Equity.  | 

Chaa.  H.  Drew,  for  complainant. 
G.  J.  Hunt,  for  defendant. 

LowEUi,  J.    This  bill  is  brought  upon  two  patents,  and  the  de- 
murrer of  the  city  of  New  Bedford  raises  several  objections,  all  but 
T.19,no.l0— 48 
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one  of  whioh,  it  is  agreed,  can  be,  and  may  be,  removed  by  amend- 
ment. A  question  which  cannot  be  thus  disposed  of,  and  which  has 
been  argued  with  earnestness,  and  is  pending  in  at  least  one  other 
circuit,  is  whether  the  complainant's  title  to  an  undivided  part  o^  one 
of  the  patents  is  sufficient.  It  seems  that  this  title  comes  through 
an  administrator  of  the  patentee ;  and  the  defendant  contends  that 
the  grant  of  a  patent,  by  Rev.  St.  §  4884,  is  to  the  patentee,  "his 
heirs  and  assigns."  and  that  by  force  of  these  words  a  patent  descends 
directly  to  the  heirs,  without  the  intervention  of  the  administrator. 
This  is  a  new  and  somewhat  surprising  proposition.  It  has  never 
been  doubted  beforethat  a  patent  is  personal  property,  which  follows 
the  ordinary  course,  and  goes  to  the  executor  or  administrator  in 
trust  for  the  next  of  kin.  The  cases  take  this  for  granted,  and  when 
any  question  has  been  mooted,  it  has  had  reference  to  the  due  quali- 
fication of  the  executor  or  administrator,  or  something  of  that  sort, 
as  in  Rubber  Co.  v.  Ooodyear,  9  Wall.  788.  The  text-writers  treat  of 
patent-rights  as  personal  property  which  goes  to  the  executor,  Nor- 
man, Pat.  145 ;  Sohouler,  Ex'rs,  §  200.  The  defendant  argues  that  the 
statute  of  1870  changed  the  rule,  by  omitting  the  words  "executors 
and  administrators"  from  what  is  now  section  4884,  intending  to 
make  a  sort  of  real  estate  of  this  incorporeal  right.  He  has  not  ar- 
gued that  the  widow  can  be  endowed  of  it,  but  I  suppose  that  will 
follow.  A  grant  of  personal  property  to  a  man  and  his  heirs,  with- 
out further  qualification,  means  to  him  and  his  next  of  kin,  according 
to  the  statute  of  distributions.  4  Kent,  Comm.  (5th  Ed.)  537,  note  d, 
and  cases;  Vaux  v.  Henderson,  1  Jacob  &  W.  388n;  Gittinga  v.  ilfc- 
Dermott,  2  Mylne  &  K.  69 ;  Re  Newton  s  Trusts,  L.  R.  4  Eq.  171 ;  Re 
Gryll's  Trusts,  L.  R.  6  Eq.  589;  Re  Steevens'  Trusts,  L.  R.  15  Eq. 
110;  Re  Thompson's  Trusts,  9  Ch.  Div.  607;  Houghton  v.  KendaU,  7 
Allen,  72;  Sweet  v.  Dutton,  109  Mass.  589.  Such  a  grant  is  simply 
a  limitation  of  an  estate  of  inheritance,  having  no  reference  one  way 
or  th^  other  to  the  administrator.  He  takes  in  trust  for  the  next  of 
kin,  because  the  estate  is  more  than  a  life  estate. 

The  acts  of  congress  have  not  been  drawn  with  technical  accuracy 
in  this  particular.  Down  to  1836  the  word  "executors"  was  omitted, 
and  patents  were  issued  to  the  patentee,  his  "heirs,  administrators, 
or  assigns,"  (St.  April  10,  1790.  §  1;  1  St.  110;  St.  Feb.  21,  1793, 
§  1 ;  1  St.  §  321 ;)  but  no  one  ever  doubted  that  executors  would  take 
the  title.  In  1836  executors  were  added,  and  the  grant  was  to  the 
patentee,  his  "heirs,  administrators,  executors,  or  assigns."  St.  July 
4, 1836,  §  5;  5  St.  119.  In  1870,  administrators  and  executors  were 
left  out.  This  omission  is  not  significant.  The  law  was  not  changed 
by  it;  the  proof  of  whioh  is  that  executors  and, administrators  are 
mentioned  as  taking  title  in  five  of  the  sections  of  the  Revised  Stat- 
utes which  re-enact  the  law  of  1870.  Thus,  by  section  4896,  if  an  in- 
ventor dies  before  a  patent  is  granted,  the  right  to  obtain  it  devolves 
on  bis  executor  or  administrator,  in  trust  for  his  heirs  at  law,  (that 
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is,  his  next  of  kin,  as  we  have  seen,)  or  to  his  devisees,  as  the  case 
may  be,  which,  technically,  sh9uld  be  legatees.  By  section  4898 
every  patent  shall  be  assignable,  and  the  patentee  and  his  assigns,, 
"or  legal  representatives,"  may,  in  like  manner,  grant,  etc.  Now, 
legal  representatives  usually  meanj  executors  or  administrators, 
(Pri<;e  v.  Strange,  6  Madd.  159;  Re  Gryll's  Trusts,  L.  R.  6  Eq.  589;) 
and  it  has  that  meaning  in  tbis  statute;  for  by  section  4896,  above 
mentioned,  by  which  the  executors  or  administrators  are  authorized 
to  apply  for  a  patent,  it  is  provided  that  when  the  application  is 
made  "by  such  legal  representatives,"  the  oath  shall  be  varied  to 
meet  their  situation.  By  section  4900  it  is  made  the  duty  of  all 
patentees  and  their  assigns,  and  "legal  representatives,"  to  do  cer- 
tain acts  by  way  of  informing  the  public  that  the  article  they  make 
or  sell  is  patented.  By  section  4922,  when  a  patentee  has  innocently 
claimed  more  than  his  invention,  he,  his  executors,  administrators, 
and  assigns  may  maintain  a  suit  on  the  patent,  notwithstanding  the 
mistake.  By  section  4916,  if  a  patentee  is  dead,  without  having  as- 
signed the  patent,  and  there  is  occasion  for  a  reissue,  it  shall  be  made 
to  his  executors  or  administrators.  From  a  comparison  of  these  see- 
tions  it  is  made  clear  that  a  patent-right,  like  any  other  personal 
property,  is  understood  by  congress  to  vest  in  the  executors  and  ad- 
ministrators of  the  patentee,  if  he  has  died  without  having  assigned 
it.  It  is  really  of  no  consequence  whether  they  hold  in  trust  for  heirs 
or  for  next  of  kin,  so  long  as  they  take  the  legal  title. 

It  was  argued  that  congress  may  have  intended  to  express  by  the 
word  "heirs"  that  a  patent  should  not  be  assets  for  the  payment  of 
debts.  But  they  have  not  only  not  exempted  patent-rights  from  being 
taken  for  the  debts  of  the  owners,  but  have  required  that  they  should 
be  so  taken  by  assignees  in  bankruptcy,  (Rev.  St.  §  5046 ;)  and  the 
supreme  court  have  failed  to  discover  such  an  intent,  for  they  hold 
that,  by  dae  process  in  chancery,  a  patent-right  may  be  applied  to  such 
payment.  Ager  \.  Murray,  105  U.  S.  126.  Indeed,  section  4898  is 
decisive  of  this  question,  for  it  expressly  provides  that  the  legal  rep- 
resentatives of  the  patentee  may  assign.  Even  if  this  were  a  mere 
statutory  power,  the  authority  would  be  sufficient;  but  it  is,  of  course,, 
a  recognition  of  a  fact,  and  not  a  new  srant  of  power. 

Demurrer  overruled. 
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fsTEB,  Jr.,  V.  Maubeb. 
(Oireuit  Court,  8.  D.  J!fev>  York.    March,  19, 1884) 

Patents — Tilingi — Pbevioub  State  of  thb  Aht. 

Reissue  No.  6,174,  for  a  seRtional  arch  of  hollow  tiles  having  plane  joints,  to 
be  used  underneath  the  floors  of  flre-proof  buildings,  is  void  for  lack  of  patenta- 
ble novelty.  All  of  the  features  except  the  plane  voutaoiri  were  incorporated  in 
previous  foreign  patents,  and  the  use  of  plane  vousioirs  for  analogous  purposes 
was  not  new. 

In  Equity. 

Geo.  W.  Van  Siclen,  for  complainant. 

Gen.  John  A .  Foster,  for  defendant. 

Wallace,  J.  The  invention  described  in  the  complainant's  patent 
(reissue  No.  5,174  granted  December  3, 1872,  to  Balthazar  Kreisoher, 
original  granted  March  21, 1871)  relates  to  an  improvement  in  tiling 
used  in  iire-proof  buUdings  under  the  floors.  The  specification  de- 
scribes it  as  consisting  in  a  hollow  sectional  tile  combined  with  the 
girders  of  the  building  in  such  a  manner  that  the  tiling  spans  the 
space  between  opposite  girders,  the  end  sections  being  supported  upon 
or  against  the  girders,  and  the  middle  section  forming  a  key  to  bind 
the  sections  together,  the  whole  having  a  fiat  under-surface.  Con- 
sidered with  the  aid  of  the  drawings,  the  invention  may  be  more  in- 
telligently understood  as  being  an  arch  composed  of  sections  of  hol- 
low tiles,  and  supported  by  girders  against  which  it  abuts  at  either 
side,  the  intrados  having  no  carve,  and  the  sections  being  voustdrs 
radiating  to  a  center,  and  the  points  of  the  section  being  plane ;  and, 
as  an  incidental  arrangement  for  supporting  the  arch,  the  end  sec- 
tions are  provided  with  a  recess,  where  they  rest  upon  the  flanges  of 
girders  for  receiving  and  interlocking  with  the  flanges.  The  arch 
may  be  so  formed  on  the  upper  side  as  to  famish  air  spaces  for 
ventilation  under  the  flooring ;  and  it  may  also  be  provided  with  re- 
cesses in  the  sections  at  the  joints,  on  the  upper  side  of  the  arch,  into 
which  the  sleepers  may  be  inserted;  but  neither  of  these  features  is 
essential,  and  neither  enters  into  the  claims  as  one  of  their  consti- 
tuents.    The  claims  are  as  follows : 

(1)  In  combination  with  supporting  beams  or  girders,  a  sectional  hollow 
tile,  whose  end  sections  abut  against  opposite  beams  or  girders,  and  whose 
middle  section  forms  a  key,  and  so  constructed  that  the  under  aide  of  the  tile 
forms  a  flat  surface,  substantially  as  described.  (2)  A  liollow  tile  made  in 
sections,  one  of  which  forms  a  key  for  the  end-sections,  which  are  provided 
with  recesses  to  catch  over  the  flanges  of  the  girders,  substantially  as  de- 
scribed. 

The  several  publications  relied  on  by  the  defendant  as  anticipating 
the  patent  are  ineffectual  for  this  purpose,  because  none  of  .them  de- 
scribe an  arch  of  hollow  tiles  in  which  the  several  sections  have  plane 
joints,  or  are  supported  merely  by  the  wedging  power  of  the  plane 
voussoirs.     These  publications,  however,  contribute  important  in- 
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formation  concerning  the  prior  state  of  the  art,  and  materially  assist 
the  argument  for  the  defendant  that  there  was  no  invention  in  what 
Ereiseher  did.  In  considering  them  the  drawings  are  of  great  as- 
sistance, as  they  illustrate  clearly  what  the  descriptive  words  alone 
would  fail  to  point  out  adequately.  These  publications  show  that  it 
was  not  new  to  employ  an  arch  of  hollow  tiles  made  in  sections,  sup- 
ported by  girders  id  either  side  between  the  stories  of  fire-proof  build- 
ings. The  French  letters  patent  to  Vincent  Garcin,  of  October  11, 
1867,  and  amendment  of  October  9,  1868,  show  such  an  arch  having 
a  fiat  under  surface  or  iutrados.  ■  The  voutsoira  are,  however,  inter- 
locked by  indented  joints,  so  that  the  sections  support  each  other  by 
this  means.  The  key-stone  has  also  an  indented  joint.  The  French 
letters  patent  to  Bonz  Freres,  of  March  24,  1868,  show  the  same 
thing.  They  also  show  a  recess  in  the  end  sections  of  the  arch  where 
they  rest  upon  the  flanges  of  girders  for  receiving  the  flanges  and  air 
spaces  for  ventilation,  on  the  upper  side  of  the  arch.  Every  sub- 
stantial feature  of  the  complainant's  patent  is  here  shown  except  the 
plane  joints  of  the  arch,  the  sections  in  the  Boux  Freres  patent  hav- 
ing indented  joints,  but  indented  differently  from  Garoin's  construc- 
tion. Other  publications  show  very  similar  arches  which  are  sup- 
ported by  rods  or  bolts  instead  of  interlockiug  joints. 

It  is  common  knowledge  that  the  flat  arch,  in  which  the  joints  are 
plane  and  the  intrados  has  no  carve,  is  old.  It  was  generally  em- 
ployed in  door-w.ayB,  fire-places,  and  windows.  If  Kreisoher  had  been 
the  first  to  introduce  the  plane  joints  of  this  arch  into  tiling  for  span- 
ning the  space  bet\Veen  the  girders  of  buildings,  the  case  woujd  re- 
solve itself  into  the  single  question  of  fact,  whether  the  substitution 
of  the  plane  joints  for  the  indented  joints  of  Garcin  and  Boux  Freres 
'uras  such  an  obvious  thing  as  not  to  involve  invention.  But  the  En- 
glish provisional  specification  of  George  Davis,  of  July  10,  1868,  for 
filling  pieces  for  iron  floors  and  ceilings,  describes  a  filling  of  hollow 
bricks,  in  which  the  pieces  which  abut  against  the  joists  have  one 
~%ide  perpendicular  and  the  other  oblique,  the  intermediate  pieces 
have  parallel  sloping  sides,  and  the  center  filling  piece  is  of  a  taper- 
ing or  wedge  form,  "so  that  when  the  filling  pieces  are  fitted  together 
between  the  iron  beams  or  joists  they  form  a  self-sustaining  flat  arch, 
of  which  the  center  piece  is  the  key."  It  thus  appears  that  Kreischer 
was  not  the  first  to  employ  the  plane  joints  in  an  arch  of  tiling  for 
spanning  the  space  between  the  girders  of  buildings.  Such  joints 
having  been  used  for  this  purpose,  it  was  not  invention  to  employ 
them  for  the  same  purpose  in  the  arches  of  Garcin  and  Boux  Freres. 
This  was  merely  improving  a  known  structure  by  introducing  a  known 
equivalent  for  one  of  its  features. 

The  bill  Ib  dismissed 
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'  Chioaqo  Music  Go.  v.  J.  W.  Bctleb  Fapeb  Co. 

{OireuU  Court,  N.  D.  lUinoU.    February  24,  1884.) 

Pleading — Infringement  of  Coptbight— Necessabt  Am-soations. 

In  a  suit  to  recover  for  the  infringement  of  a  copyright,  the  declaration  must 
sst  out  iu  detail  a  substantial  compliance  with  the  Various  requirements  of  the 
copyright  laws. 

Demurrer  to  Amended  lieciaraiion. 

Frank  J.  Bennet,  for  plaintiff. 

McCoy,  Pope  d  McCoy,  for  defendant. 

Blodoett,  J.  This  is  a  demurrer  to  the  amended  declaration,  in 
which  there  arafiTe  counts.  It  is  a  suit  for  the  alleged  infringement 
of  a  copyright.  The  allegation  in  each  of  these  counts  is  that  the 
plaintiff  was  proprietor  of  a  certain  musical  composition  entitled  "I 
will  meet  her  when  the  sun  goes  down,"  words  and  music  by  William 
Welch ;  that  on  October  1 9, 18S2,  plaintiff  caused  the  same  to  be  re- 
corded in  the  office  of  the  librarian  of  congress,  and  afterwards  pub- 
lished divers  copy  of  this  musical  composition,  with  the  words  "Copy- 
righted by  the  Chicago  Music  Company"  printed  on  each  copy;  and 
that  the  defendant,  since  the  recording  of  the  said  work  in  the  office  of 
the  librarian  of  Congress,  has  infringed  upon  the  plaintiff's  exclusive 
right  so  secured  to  him  by  vii-tue  of  the  copyright  It^ws  of  the  United 
States. 

The  question  made  by  the  demurrer  is  whether  the  plaintiff  has 
sufficiently  set  out  his  title  as  the  holder  and  owner  of  this  copyright 
by  this  averment.  The  law  authorizes  the  owner,  author,  or  propri- 
etor of  a  book,  musical  composition,  etc,  to  copyright  the  same,  tkOi 
it  is  to  be  copyrighted  by  delivering  at  the  office  of  the  librarian  of 
congress,  or  by  depositing  in  the  mail  addressed  to  said  librarian, 
before  publication,  a  printed  copy  of  the  title  of  such  book  or  musical 
composition;  and  also,  within  10  days  from  the  publication  of  such  book 
or  musical  composition,  the  author  or  owner  of  the  copyright  must 
deliver  at  the  office  of  the  librarian  of  congress,  or  deposit  in  the  mail 
addressed  to  such  librarian,  two  copies  of  such  book  or  composition. 
These  are  the  steps  which  must  be  taken  to  secure  the  copyright  in  a 
musical  composition  like  this.  This  exclusive  right  to  authors  is  a 
monopoly  for  the  term  of  the  copyright,  and  in  order  to  secure  it 
there  must  be  a  substantial  compliance  with  the  terms  of  the  statute. 
It  is  not  like  a  patent  in  this :  that  an  applicant  for  a  patent  applies 
to  the  commissioner  of  patents,  setting  out  his  claim,  and  a  quasi 
judicial  proceeding  is  instituted  before  the  patent-office.  An  exami- 
nation is  made  as  to  the  novelty  and  usefulness  of  the  invention,  and 
if  the  allegations  of  novelty  and  usefulness  are  adjudged  to  be  sus- 
tained, the  patent-office  issues  a  patent,  which  is  prima  facie  evidence 
of  both  the  novelty  and  usefulness  of  the  device,  and  that  the  patentee 
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is  the  first  inventor  thereof.    Bat  the  librarian  of  congress  possesses 
no  power  in  the  premises;  he  simply  receives  the  title  when  it  is  de- 
livered or  forwarded  to  him,  and  makes  a  record  of  it  in  his  office, 
and  receives  the  two  copies  of  the  publication  when  published,  and 
which  mast  be  forwarded  to  him  within  10  days  after  the  publication 
is  made,  and  makes  a  record  of  the  receipt  of  the  copies.     The  libra- 
rian issues  no  certificate,  or  anything  in  the  nature  of  a  patent;  he 
simply  makes  a  record,  and  whenever  called  upon  has  to  make  a 
certificate  of  whateyer  the  records  of  his  office  show  towards  a  compli- 
ance with  the  terms  of  the  law.    The  rights  of  the  party  holding  a  copy- 
right, therefore,  depend  wholly  on  whether  he  has  in  fact  complied  with 
the  terms  of  the  law  or  not,  and  not  upon  the  fact  that  he  has  ob- 
tained a  certificate  from  the  librarian.     In  this  case  the  five  counts 
in  the  declaration  Eire  barren  of  any  averment  of  compliance  with  the 
terms  of  the  law.    The  plaintiff  alleges  he  was  proprietor  of  this 
nxnsical  composition,  but  he  does  not  state  how  he  became  proprietbr ; 
he  does  not  state  except  inferentially  who  was  the  author  of  the  com- 
X>psition  in  question.     He  says  that  he  was  proprietor  of  a  musical 
composition  known  by  a  certain  title,  the  words  and  music  by  William 
Welch,  but  how  he  acquired  the  proprietorship  from  William  Welch, 
or  whether  William  Welch  was  the  author,  is  only,  as  I  said,  infer- 
entially to  be  obtained  from  any  statement  in  the  declaration.     No- 
body but  the  author,  or  some  person  who  has  acquired  the  author's 
right  to  a  copyright,  can  obtain  a  copyright  under  the  law;  and  I 
think  that  where  a  person  attempts  to  copyright  as  proprietor,  and 
avers  that  he  has  copyrighted  as  proprietor,  he  must  show  how  he 
became  proprietor,  because  no  intendment  will  be  made  in  favor  of 
an  exclusive  monopoly  of  this  character.     The  plaintiff  must  show 
that  he  has  taken  the  steps  required  by  law.     Here  there  is  no  state- 
ment in  the  first  place,  as  I  have  already  said,  that  he  ever  was  either 
the  author  or  proprietor  by  virtue  of  having  acquired  the  rights  of  the 
author;  there  is  no  averment  that  he  ever  filed  with  the  librarian  of 
congress,  before  publication,  the  title  of  the  work,  and  that  within  10 
days  after  publication  he  delivered  or  forwarded  to  the  librarian  of 
congress  the  two  copies  required  by  the  law  which  make  his  copyright 
complete. 

The  demurrer  to  this  amended  declaration  must  therefore  be  sus- 
tained, r 
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Thb  Marina. 
'      {DiiMet  Court,  D.  Niw  Jenty.    March  8, 1884.J 

1.  CoNDirroNAL  Bale— ATTACHstENT. 

An  eDgine  was  furnished  to  a  steam-lighter  under  a  written  contract  of  sale, 
by  which  it  was  to  remain  the  property  of  the  vendor  till  paid  for.  The  engine 
was  attached  by  screws  to  the  vessel.  The  contract  wag  made  in  New  York, 
but  the  lighter  afterwards  went  into  New  Jersepr,  where  an  attempt  was  made 
by  the  creditors  of  tlie  vessel  to  attach  the  engme.  Held,  that  the  engine  re- 
mained the  property  of  the  vendor,  and  could  not  be  attached. 

2.  Bamb— Not  a  Chattel  Mortoagb. 

An  agreement  by  which  goods  delivered  to  the  vendee  are  to  remain  the  prop- 
erty of  the  vendor  till  paid  for  is  a  conditional  sale,  and  not  a  chattel  mortgage, 
within  the  meaning  of  the  registration  acts.  In  the  absense  of  fraud  the  vend- 
or's title  will  prevail  over  an  attachment. 

3.  Conflict  op  Laws — Lbx  Situs. 

,  Such  is,  at  all  events,  the  law  of  New  Jersey,  [Cole  v.  Berry,  13  Vroom,  308 ;) 
and  property  brought  into  a  state  becomes  sulijeci  to  its  law  and  policy,  which 
will  govern  the  construction  of  contracts  made  elsewhere  with  regard  to  th» 
transfer  and  disposition  of  the  property. 

In  Admiralty. 

John  Griffin,  Jr.,  (with  whom  was  Bedle,  Muirheid  d  McOee,)  for 
libelants. 

Hyland  d  Zabriskie,  for  petitioner; 

Nixon,  J.  On  the  twenty-ninth  of  July,  1880,  the  Lidgerwood 
Manufacturing  Company  furnished  to  the  steam-lighter  Marina  a 
double  hoisting  engine,  at  the  request  of  her  owner,  J.  A.  Cottingham, 
upon  the  terms  specified  in  a  paper,  of  which  the  following  is  a  copy : 

"New  Yobk,  July  29,  1880. 

"  Lidgertoood  Man.  Co.  Machine  Ware-rooms,  No.  96  Liberty  street.  New 
ForA— Gents:  Flease  furnish  and  ship  to  steam-lighter  Marina,  to  remain 
as  your  property  until  fully  paid  for  by  me  in  cash  as  below  stated,  the  fol- 
lowing: One  double  hoisting  engine,  same  as  provided  me  for  steam-lighter 
Joseph  Hall,  at  $450.  To  be  paid  for  as  follows:  Fifty  dollars  in  equal 
monthly  payments.  And  unless  so  paid  for,  you  are  authorized  to  enter  and 
retake  the  same  into  your  possession,  wheresoever  she  may  be  found.  The 
same  to  be  held  fully  insured  by  me  against  loss  or  damage  by  fire,  and  to  be 
kept  in  good  order.  J.  A.  Cottingham,  11  Dey  St.,  New  York." 

The  engine  was  placed  on  board  the  steam-lighter,  attached  to  the 
deck  by  screws,  and  used  since  that  date  in  her  ordinary  business  of 
lighterage.  In  this  condition  of  affairs  a  number  of  libels  in  rem  were 
filed,  and  monitions  issued  out  of  this  court  against  the  said  steamer, 
her  engines,  and  t&ckle,  in  favor  of  creditors  claiming  liens  for  sup- 
plies, repairs,  labor,  etc.  The  marshal  of  the  district,  by  virtue  of 
said  writs,  seized  the  vessel,  her  engines,  tackle,  and  apparel,  and,  by 
order  of  the  court,  has  advertised  her  for  sale  for  the  satisfaction  of 
alleged  liens  amounting  to  about  $7,000.  The  Lidgerwood  Manu- 
facturing Company  has  demanded  of  the  marshal  the  surrender  of  the 
possession  of  the  hoisting  engine,  claiming  the  same  as  its  property. 
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This  has  been  followed  by  a  petition  to  the  court,  and  a  motion  that 
the  marshal  be  ordered  to  deliver  np  to  said  company  the  custody  of 
the  same  before  any  sale  of  the  vessel  and  her  tackle  takes  place. 
There  seems  to  be  no  dispute  about  the  facts,  and  the  proctors  of  the 
respective  parties  have  stipulated,  in  writing,  as  follows : 

It  is  admitted  that  ttie  hoisting  engine  in  question  was  delivered  to  Mr. 
James  A.  Cottingham  by  the  Lidgerwood  Manufacturing  Company,  under 
and  in  accordance  with  the  terms  of  a  paper,  a  copy  of  which  is  hereto  an- 
nexed, and  marked  Exhibit  A;  that  8260  has  been  paid  by  Cottingham  on 
account  of  said  engine,  and  that  he  has  made  default  in  the  payment  of  the 
balance  of  the  sum  specified  in  said  paper,  according  to  the  terms  thereof, 
and  that  he  had  made  such  default  prior  to  the  incurring  of  the  claims  herein ; 
that  the  libelants  herein  did  not  know  at  the  time  they  performed  the  repairs 
and  labor,  and  furnished  the  materials  and  supplies  in  question,  that  the  said 
hoisting  engine  was  claimed  to  be  owned  by  any  company  or  person,  other 
than  the  owner  or  owners  of  the  steam  lighter  Marina,  and  that  they  at  such 
times  never  inquired,  and  said  Cottingham  never  told  them,  who  claimed  to 
own  said  engine ;  that  during  all  the  times  referred  to  in  said  libels  said  Cot- 
tingham was  a  resident  of  Jeraey  City,  New  Jersey;  that  none  of  the  labor, 
supplies,  or  materials  in  question  were  performed  upon  or  supplied  to  said 
hoisting  engine  itself;  that  while  said  repairs  were  being  made,  or  a  portion 
thereof,  the  said  engine,  which  prior  thereto  had  tteen  attached  to  said  vessel, 
was  removed,  and  afterwards  replaced  thereon  and  reattached  thereto;  that 
the  rent  usually  chai'ged  by  the  Lidgerwood  Manufacturing  Company  for  the 
use  of  an  engine  such  as  this  is  fifty  dollars  a  month,  in  a  case  where  they 
rent  one;  that  said  engine  is  attached  to  the  vessel  by  |  or  f  inch  wood  screws 
passing  through  the  deck  and  into  the  deck-beams  of  the  vessel  about  four 
incdies. 

The  paper  referred  to  in  the  foregoing  admission  of  facts,  as  marked 
Exhibit  A,  is  the  above-quoted  writing  addressed  to  the  Lidgerwood 
Manufacturing  Company  by  Cottingham.  The  question  presented  is 
whether  the  contract  shown  in  the  writing  is  a  conditional  sale,  which 
did  not  pass  the  ownership  until  the  condition  was  performed,  orwhether 
the  title  passed  by  the  contract  and  what  was  reserved  was  a  mere  lien 
or  security  for  the  payment  of  the  price  of  the  engine.  If  the  for- 
mer, then  the  engine  remains  the  property  of  the  vendor,  and  is  not 
subject  to  seizure  by  creditors  claiming  leins  against  the  vessel.  If 
the  latter,  the  reservation  is  void  as  contrary  to  the  provisions  of  the 
chattel-mortgage  act  of  the  state,  requiring  a  record  of  all  chattel- 
mortgages,  and  bona  fide  creditors  or  purchasers  without  notice  may 
hold  it  discharged  of  the  claim  of  the  manufacturing  company.  The 
question  is  not  without  difficulty,  which  arises  chiefly  from  the  con- 
flicting views  of  the  com-ts  as  to  whether  the  instruments  of  writing 
evidencing  the  sales  of  chattels  are  within  the  registration  laws  of 
the  state.  This  much,  however,  I  think  has  been  settled  by  the  su- 
preme court,  that  the  federal  tribunals  will  follow  the  decisions  of 
the  state  courts  in  determining  whether  or  not  the  registration  act 
of  the  particular  state  includes  a  conditional  sale.  Kart  v.  Barney 
d  Smith  Manuf'g.  Co.  1  Fed.  Bep.  552. 

Is  the  instrument  of  writing  under  which  the  transfer  of  the  en- 
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gine  took  place  a  mere  conditional  sale  of  the  property,  liable  to  be 
defeated  if  the  purchaser  fails  to  pay  the  purchase  money,  or  is  it  "a 
conveyance  intended  to  operate  ae  a  mortgage,"  which  is  void  as  to 
creditors  because  not  recorded  ?  The  contract  between  the  company 
and  the  owner  of  the  vessel  was  executed  in  New  York,  and  the  proc- 
tors of  the  petitioner  invoke  the  application  of  the  usual  rule  that  it 
must  be  interpreted,  and  its  validity  determined  by  the  laws  and  ju- 
dicial decisions  of  that  state.  It  is  undoubtedly  the  settled  doctrine 
of  most,  if  not  all,  civilized  countries  that  personal  property  has  no 
locality,  and  that  it  is  subject  to  the  law  which  governs  the  person  of 
the  owner,  both  with  respect  to  its  disposition^  and  transmission. 
Out  of  this  principle  has  grown  the  rule  in  the  construction  of  con- 
tracts that,  where  they  relate  to  movables,  they  are  construed  accord- 
ing to  the  law  of  the  place  where  they  are  made,  and  not  according 
to  the  local  law  where  they  are  attempted  to  be  enforced.  But  this 
rule  is  not  without  its  exceptions.  It  is  founded  in  comity,  and  must 
yield  when  the  legislation  of  a  state  in  which  the  property  happens 
to  be  has  prescribed  a  different  rule.  Story,  Gonfl.  Laws,  §  390. 
Thus  the  supreme  court  in  a  series  of  cases  {Green  v.  Van  Buskirk,  5 
Wall.  307;  S.  C.  7.  Wall.  139;  and  Hervey  v.  Locomotive  Works,  98 
U.  S.  671)  have  held  that  every  state  has  the  right  to  regulate  the 
transfer  of  property  within  its  limits,  and  that  whoever  sends  property 
into  it  impliedly  submits  to  the  regulations  concerning  its  transfer 
in  force  there,  although  a  different  rule  of  transfer  prevails  in  the  ju- 
risdiction where  he  resides,  or  where  the  contract  was  entered  into. 
The  present  case  comes  within  the  exception  to  the  general  rule ; 
and  as  the  controversy  has  arisen  in  New  Jersey,  I  must  look  to  the 
statute  and  the  decisions  of  the  courts  of  this  state,  rather  than  New 
York,  for  the  construction  of  the  contract.  The  statute  of  New  Jer- 
sey (Rev.  709,  §  89)  enacts  that  every  mortgage  or  conveyance  in- 
tending to  operate  as  a  mortgage  of  goods  and  chattels,  which  shall 
not  be  accompanied  by  an  immediate  delivery,  and  followed  by  an 
actual  and  continued  change  of  possession  of  the  things  mortgaged, 
shall  be  absolutely  void  as  against  the  creditors  of  the  mortgagor, 
and  as  against  subsequent  purchasers  and  mortgagees  in  good  faith, 
unless  the  mortgage  or  a  true  copy  thereof  be  filed  in  the  clerk's  of- 
fice of  the  county,  etc.  Supplements  to  the  same  have  been  approved 
on  March  19,  1878,  (P.  L.  139,)  on  April  5,  1878,  (P.  L.  347,)  and 
on  March  12, 1880,  (P.  L.  266,)  none  of  which  affect  the  original  act, 
so  far  as  any  questions  arise  in  the  present  case,  except  the  last  re- 
cited supplement,  which  requires  a  record  of  the  mortgage  in  the 
place  of  filing.  This  statute  being  in  force,  the  supreme  court  of  New 
Jersey,  in  the  case  of  Cole  v.  Berry,  13  Vroom,  308,  had  occasion  to 
construe  an  instrument  of  writing  substantially  similar  to  the  one 
under  consideration.  Cole,  the  plaintiff,  being  the  owner  of  a  Do- 
mestic sewing-machine,  sold  the  same  to  one  Gustave  Wetzel,  and 
gave  him  possession.     While  thus  possessed.  Berry,  the  defendant. 
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one  of  the  constables  of  the  county  of  Hunterdon,  seized  and  sold  it 
by  virtue  of  a  writ  of  attachment  issued  against  said  Wetzel.  Cole 
.brought  an  action  of  trespass  against  the  constable,  and  claimed  the 
ownership  of  the  machine  und^  the  following  written  agreement,  en- 
tered into  by  Wetzel  at  the  time  of  the  purchase : 

"Annandale,  June  26,  1876. 
"Whereas,  the  subscriber  has  this  day  purchiised  of  Josiah  Cole  one  Do- 
mestic sewing-machine  for  the  sum  of  flfty-ave  dollars,  for  which  1  have 
given  fifteen  dollars  in  cash  and  my  note  for  forty  dollars,  payable  in  install- 
ments of  five  dollars  a  month,  and  I  have  allowed  him  to  take  the  machine 
in  his  possession.  Now,  it  is  agreed  that  the  saM  machine  is  to  be  and  re- 
main the  property  of  the  said  Cole,  and  be  subject  to  his  control,  until  the  same 
is  actually  paid  for  in  cash.  Gustave  Wetzel.  " 

The  learned  judge  (Depuk)  who  spoke  for  the  whole  court,  in  the 
course  of  an  able  opinion,  stated  the  law  in  New  Jersey  in  regard  to 
the  conditional  sale  of  chattels  to  be  as  follows : 

"(1)  Delivery  of  possession  under  a  conditional  contract  of  sale,  which 
stipulates  that  the  goods  shall  remain  the  property  of  the  vendor  until  the 
contract. price  be  paid,  will  not  pass  title  to  the  vendee  until  the  condition  be 
perform^.  (2)  A  vendor  who  delivers  the  possession  of  a  chattel  under  an 
executory  contract  of  sale,  on  condition  that  the  property  shall  not  pass  until 
payment  of  the  contract  price,  may  forfeit  his  property  by  conduct  which  the 
law  regards  as  fraudulent.  But  where  the  case  presents  no  other  features 
than  that  the  vendor  has  entered  into  a  contract  of  sale  on  credit,  and  has 
delivered  the  goods  to  the  vendee  upon  an  agreement  that  they  shall  remain 
the  property  of  the  vendor  until  payment  of  the  purchase  money  be  made,  the 
transaction  is  not  fraudulent  per  ae,  and  the  property  in  the  goods  will  re- 
main in  the  vendor  until  payment  be  made,  without  being  subject  to  execu- 
tion at  the  suit  of  creditors  of  the  vendee. " 

This  would  seem  to  be  decisive  in  the  present  case,  and  the  more 
so  as  the  decision  is  in  accord  with  the  best  elementary  writers  on 
the  subject. 
Thus  Kent  in  his  Commentaries,  vol.  2,  p.  497,  says : 
"When  there  ia  a  condition  precedent  attached  to  a  contract  of  sale  and 
delivery,  the  property  does  not  vest  in  the  vendee  on  delivery,  until  he  per- 
forms the  condition,  or  the  seller  waives  it;  and  the  right  continues  in  the 
vendor,  even  against  the  creditors  of  the  vendee  " 

Story,  Sales,  §  813,  says : 

"A  sale  and  delivery  of  goods  on  condition  that  the  property  is  not  to  vest 
nntil  the  purchase  money  is  paid  or  secured,  do  not  pass  the  title  to  the 
vendee  until  thecondition  is  performed;  and  the  vendor,  in  case  the  condition 
is  not  fulfilled,  has  a  right  to  repossess  himself  of  the  goods,  both  against 
the  vendee  and  against  his  creditors ;  and,  also,  if  guilty  of  no  laches,  the 
vendee  may  reclaim  the  goods  so  sold  and  delivered,  even  from  one  who  has 
purchased  them  from  his  vendee  in  good  faith  and  without  notice." 

Benjamin,  in  bis  work  on  Sales,  in  the  chapter  on  the  "Sale  of 
Specific  Chattels  Conditionally,"  (book  2,  c.  3,  §  320,)  adds  to  Judge 
Blackbubn's  two  rules,  a  third  rule,  as  follows :  . 

"Where  the  buyer  is,  by  the  contract,  bound  to  do  anything  as  a  condi- 
tion, either  precedent  or  concurrent,  on  which  the  passing  of  the  property  de- 
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pends,  the  property  will  not  pass  until  the  condition  be  fulfilled,  even  though 
the  goods  may  have  been  actually  delivered  into  the  possession  of  the  buyer." 

To  the  same  effect,  also,  is  the  opinion  of  Mr.  Justice  WAsmNaTON, 
in  this  circuit,  in  the  case  of  Copland  y.  Boaguet,  4  Wash.  C.  C.  588, 
and  of  Judge  Shiphan,  in  the  second  circuit,  in  the  case  of  Bauendahl 
V.  Han,  1  Blatchf.  648. 

It  may  seem  at  the  first  glance  that  the  foregoing  view  is  in  con- 
flict with  the  circuit  court  of  Kentucky  in  the  case  of  Hart  v.  Barney 
A  Smith  Manuf'g  Co.  7  Fbd.  Rep.  643,  and  with  the  supreme  court 
of  the  United  States  in  the  cases  of  Hervey  t.  Rhode  Igland  Loco- 
motive  Works,  93  U.  S.  664,  and  Heryford  v.  Davis,  102  U.  S.  235. 

It  will  be  found,  however,  on  a  more  careful  examination  that  these 
decisions  turned  upon  the  statutes  and  the  adjudications  of  the  state 
courts  of  the  respective  states,  in  regard  to  their  registration  laws. 
In  the  caser  first  stated,  the  learned  judge,  after  quoting  the  Kentucky 
act,  said  that  he  must  follow  the  Kentacky  courts,  and  that  their 
later  decisions  were  all  to  the  effect  that  agreements  that  are  usually 
called  conditional  sales  were  within  the  law,  and  therefore  void  without 
registration.  In  Hervey  v.  Rhode  I'sland  Locomotive  Works,  supra,  the 
parties  to  the  contract  of  sale  lived  respectively  in  New  York  and 
Bhode  Island,  and  it  was  insisted  that  it  must  be  interpreted  by  the 
laws  of  the  state  where  the  contract  was  made.  But .  the  court  held 
that  the  property,  the  ownership  of  which  was  in  dispute,  was  in 
Illinois,  and  that  the  courts  of  that  state  should  be  followed  in  deter- 
mining the  controversy,  and  that  these  courts  had  uniformly  decided 
that  the  policy  of  the  law  in  Illinois  would  not  permit  the  owner  of 
personal  chattels  to  sell  them,  either  absolutely  or  conditionally,  and 
still  continue  in  the  possession  of  them.  In  Heryford  v.  Davis,  supra, 
the' court  admitted,  at  least  by  implication,  that  the  chattel-mortgage 
act  of  Missouri  allowed  conditional  sales  of  personal  property,  and 
conceded  that  if  the  contract  under  consideration  was  found  to  be  of 
that  character  the  court  must  give  it  effect.  Mr.  Justice  Stbono, 
speaking  for  a  majority  of  the  court,  said :  "If  the  contract  was  only  a 
conditional  sale,  which  did  not  pass  the  ownership  until  the  condition 
should  be  performed,  the  property  was  not  subject  to  levy  and  sale 
under  execution  at  the  suit  of  the  defendant  against  the  company." 
But,  on  examining  the  terms  of  the  agreement,  the  court  found  that  it 
lacked  the  necessary  elements  of  a  conditional  sale,  but,  on  the  other 
hand,  contained  every  element  of  an  absolute  sale  and  transmission 
of  ownership.  Promissory  notes  were  given  for  the  stipulated  price 
of  certain  railway  cars  sold,  and  these  notes  were  to  be  paid  to  the 
vendor  in  any  contingency.  If  not  paid,  the  vendor  reserved  the 
right  to  take  the  property  into  its  own  possession,  and  sell  it,  but  was 
bound,  after  retaining  the  sum  remaining  due  upon  the  notes,  to  pay 
the  surplus,  if  any,  to  the  vendee.  In  view  of  these  provisions,  the 
court  determined  (Judge  Bradley  dissenting)  that  it  was  thd  intention 
of  the  parties,  manifested  by  the  agreement,  that  the  ownership  of  the 
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cars  should  pass  at  once  to  the  vendee,  in  consideration  of  its  be« 
coming  debtor  for  the  price,  and  that,  notwithstanding  the  efforts  to. 
cover  up  the  real  nature  of  the  contract,  its  substance  was  the  hypoth- 
ecation of  the  oars  to  secure  a  debt  due  the  vendor  for  the  price  of  a 
sale. 

It  only  remains  to  inquire  whether  the  case  exhibits  any  conduct 
on  the  part  of  the  vendor  which  the  law  regards  as  fraudulent.  If  so, 
I  fail  to  perceive  it.  If  any  exist  it  was  the  duty  of  the  petitioner  to 
show  it.  '  The  engine  was  delivered  over  to  the  lighter,  to  be  used, 
doubtless,  for  loading  and  unloading  cargoes;  but  it  was  to  continue 
the  property  of  the  vendor  until  fully  paid  for  in  cash  "in  equal 
monthly  payments  of  fifty  dollars."  That  ownership  was  not  forfeited 
becanse  the  vendee  attached  the  engine  to  the  deck  of  the  vessel  by 
wood  screws,  in  order  to  its  more  convenient  or  more  efScient  use, 
whether  such  attachment  was  made  with  the  knowledge  and  consent 
of  the  vendor  or  not.  He  never  performed  any  act,  or  made  any 
statement,  from  which  the  inference  could  be  drawn  that  he  meant  to 
mislead  the  public,  or  individuals,  in  regard  to  the  ownership. 

Let  an  order  be  entered  directing  the  marshal,  in  making  sale  of 
the  vessel,  etc.,  to  except  the  hoisting  engine  from  the  property  sold. 
It  is  not  a  case  where  costs  should  be  allowed. 


Thb  Jat  Godu). 
(Dittriet  Court,  E.  D.  Michigan.    March  10, 1884.) 

1.  OoLMSiow — Pkopeliek  aot)  Ttg-Signam. 

A  propeller  and  tag  were  approaching  each  other  under  signals  of  one  whistle 
each,  and  in  such  relative  positions  that  the  propeller  was  exhibiting  her  red 
light  to  the  tug.  When  about  600  feet  apart,  the  propeller  starboarded  so  far 
as  to  show  her  green  light  and  shut  In  the  red.  The  tug  immediately  blew 
two  whistles,  starboarded,  and  continued  at  full  speed,  and  was  struclc'by  the 
propeller  at  a  right  angle  and  sunk.  Held,  that  both  vessels  were  in  fault — tlie 
propeller  for  starboarding  too  far,  and  the  tug  for  not  stopping  her  engine. 

2.  Bamb — Approaching  Vessel — CotTRSE. 

A  vessel  approaching  another  is  boiind  to  pursue  a  consistent  and  steady 
course,  and  not  to  embarrass  or  confuse  the  other  by  unnecessary  changes  oi 
her  wheel. 

3.  Bake — Steamer— Faitia'. 

'Wherever  by  the  fault  of  another  vessel  a  steamer  is  placed  in  danger  of  col- 
lision, she  is  bound  to  stop  or^reverse,  and  will  not  be  excused  for  a  departure 
from  the  statutory  rule,  except  upon  clear  proof  that  such  departure  was  ren- 
dered necessary  by  the  circumstances  of  the  case,  or  that  it  could  not  have  con- 
tributed to  the  collision. 

In  Admiralty. 

This  was  a  libel  for  a  collision  between  the  tug  Martin  Swain  and 
the  propeller  Jay  Gould,  which  took  place  about  8  o'clock  in  the  morn- 
ing of  September  27, 1881,  in  the  Detroit  river,  between  the  head  of  Bois 
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Blanc  island  and  the  main  Canadian  shore.  At  the  head  of  the  island 
are  two  range  lights,  by  which  vessels  coming  down  the  channel  from 
the  Lime-kiln  crossing,  so  called,  are  accustomed  to  take  their  course 
until  they  turn  down  the  channel  between  the  island  and  the  main  land. 
Nearly  opposite  these  lights,  and  about  250  feet  from  the  main  land 
is  a  red  can-buoy,  marking  the  easterly  limit  of  the  channel.  The  nav- 
igable channel, which  at  this  point  is  about  1,000  feet  wide,  lies  between 
the  range  lights  and  this  buoy,  and  here  the  collision  occurred.  At  this 
point  the  channel  deflects  about  two  points  from  a  straight  course, 
so  that  a  steamer  in  coming  down  the  river  will  exhibit  her  red  light 
to  an  ascending  steamer,  while  the  latter  exhibits  her  green  light  to 
the  former,  until  after  she  passes  the  buoy.  On  the  night  in  ques- 
tion the  tug  was  proceeding  up  the  river  with  the  barges  Marengo  and 
Maria  Martin  in  tow,  and  when  opposite  Amhurstburgh,  made  the  red 
light  of  the  Jay  Gould  descending  the  river.  She  thereupon  gave  a 
single  blast  of  her  whistle,  to  which  response  was  made  by  a  sin- 
^e  blast  from  the  propeller,  and  both  ported  a  little  and  proceeded, 
with  the  understanding  thai  each  was  to  pass  to  the  right,  and  upon 
ihe  port  side  of  the  other.  When  they  had  approached  each  other 
within  about  600  feet,  the  propeller's  wheel  was  starboarded  to  go 
down  the  river,  and  she  swung  so  far  to  port  as  to  exhibit  her  green 
light  to  the  tog,  which  immediately  blew  two  whistles  and  pat  her 
helm  hard  a-starboard.  The  tug  swung  to  port  under  this  order  about 
s.  point,  when  the  propeller,  whose  wheel  had  been  put  hard  a-port, 
struck  her  amidships  on  the  starboard  side,  nearly  at  a  right  angle. 
In  two  or  three  minutes  the  tug  stranded  or  sunk  at  the  head  of  the 
island. 

Upon  the  argument  the  court  was  assisted  by  Commander  Cooke, 
of  the  navy,  and  Capt.  Hackett,  of  the  lake  marine,  sitting  as  nau- 
tical assessors.    ' 

Moore  d  Car^eld,  for  libelant. 

H.  C.  Wuner,  for  claimant. 

Bbown,  J.  Much  te8t>mony  was  introduced  upon  either  side,  tend- 
ing, upon  the  part  of  the  libelant,  to  prove  that  the  collision  took  place 
on  the  easterly  side  of  the  channel,  and  within  two  or  three  hundred 
feet  of  the  red  oan-buoy;  and,  on  the  part  of  the  claimant,  to  show 
that  it  must  have  occurred  within  a  short  distance  of  the  head  of  the 
island,  and  upon  the  extreme  westerly  side  of  the  channel.  As  usual, 
«aoh  crew  swears  almost  as  one  witness  to  its  own  theory  of  the  case, 
and  in  direct  conflict  to  the  other,  each  endeavoring  to  get  his  own  ves- 
sel, as  far  as  possible,  toward  its  own  side  of  the  channel.  We  think, 
under  these  circumstances,  it  is  much  easier  to  extract  the  truth  from 
the  admitted  facts  and  probabilities  of  the  case  than  from  any  attempt 
to  reconcile  these  contradictions  or  determine  which  of  the  two  crews 
is  more  worthy  of  belief.  Assuming  that  a  tow  bound  up,  with  a 
light  southerly  wind,  would  naturally  keep  the  center  of  the  channel 
between  Bois  Blanc  island  and  Amhurstburgh,  we  £nd  nothing  to  in- 


Digitized  by 


Google 


THB  JAT  QOUIiD.  767 

dicate  that  this  vras  not  the  course  actually  purshed,  except  the  fact 
that  when  opposite  Amburstburgh  the  tug  met  the  tug  FrindiTille  com- 
ing down  with  a  tow,  and  passed  her  to  the  right.  This  would  naturally 
incline  the  Swain  somewhat  to  the  starboard  side  of  the  channel.  In 
support  of  his  theory  the  learned  advocate  for  the  propeller  insists 
that,  inasmuch  as  the  tug  grounded  and  sunk  at  the  head  of  the  is- 
land, and  a  little  to  the  west  of  the  ranges,  and  was  keeled  over  on 
her  port  side,  she  must  have  received  the  blow  very  near  there,  and 
was  propelled  by  the  immense  weight  of  the  propeller  to  the  spot 
where  she  was  snnk,  and  was  driven  over  on  to  her  port  side.  There 
is  much  plausibility  in  this  suggestion,  as  the  wound  in  the  side  of 
the  tug  was  a  very  deep  one,  and  it  is  impossible  that  she  could  have 
been  kept  in  motion  long  after  the  propeller's  bow  was  withdrawn 
from  her  side.  Upon  the  other  hand,  the  engineer  and  some  of  the 
tug's  crew  swear  that  the  coal  bunkers,  which  were  against  the  spot 
where  the  propeller  struck  the  tug,  prevented  the  water  rushing  in 
with  great  rapidity,  and  allowed  the  engine  to  be  kept  in  motion  long 
enongb  to  carry  the  tug  some  two  or  three  lengths  until  she  grounded 
at  the  head  of  the  island.  We  think  this  was  not  impossible.  The 
difficulty  with  the  propeller's  theory  is  that  it  compels  us  to  believe 
that  the  tug  executed  the  wholly  inexplicable  and  improbable  maneu- 
ver of  starboarding  and  crossing  the  channel  to  the  wrong  side  after 
she  had  signaled  the  propeller  that  she  would  port  and  keep  to  the 
right.  The  master  of  the  tug  was  bom  at  Amhurstburgh ;  had  sailed 
for  20  years ;  knew  every  foot  of  the  river  at  that  point ;  and  we  would 
not  believe  him  guilty  of  so  gross  an  error  without  the  most  convinc- 
ing testimony  of  the  fact.  Upon  the  whole,  we  think  the  collision 
occurred  very  near  the  center  of  the  channel. 

We  do  not,  however,  deem  this  question  of  vital  importance,  as  we 
are  all  agreed  that  the  propeller  was  guilty  of  fault  in  exhibiting  her 
green  light  to  the  tug,  after  signals  of  one  whistle  had  been  exchanged 
between  them.  The  propeller  was  coming  down  the  channel,  exhibit- 
ing her  red  light  to  the  tug.  Good  seamanship  and  her  signals  both 
required  that  she  should  pursue  a  consistent  course,  and  exhibit  her 
red  light,  and  her  red  light  only,  until  she  had  gotten  abreast  the  tug. 
Assuming  that  she  must  leave  the  ranges  and  starboard  a  point  or 
two  to  take  her  course  down  the  river,  she  had  no  right  to  swing 
BO  far  to  port  as  to  exhibit  a  green  light  to  the  ascending  tug.  It 
was  a  movement  which  could  not  fail  to  embarrass  and  confuse  the 
master  of  the  Swain,  and  was,  in  our  opinion,  the  primary  cause 
of  the  collision  which  ensued.  Even  if  the  tug  was  on  the  westerly 
side  of  the  channel,  as  the  propeller  insists,  and  the  propeller  star- 
boarded her  wheel  to  prevent  running  upon  the  island,  she  was 
still  in  the  wrong,  as  she  should  have  stopped  long  enough  to  per- 
mit the  tug  to  pass  her,  instead  of  starboarding  so  far  as  to  ex- 
hibit her  green  hght.  We  have  no  doubt  that  she  swung  further  to 
port  under  this  order  to  starboard  than  her  master  intended,  and  that 
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the  accident  was  dde  to  the  bad  steering  qualities  of  the  propeller. 
The  admissions  of  her  wheelsman,  made  at  Buffalo,  that  she  first  swung 
too  far  to  port,  and  then  too  far  to  starboard,  after  she  recovered  her- 
self, are  strongly  corroborative  of  this  theory.  Knowing,  as  her  offi- 
cers were  bound  to  know,  this  defect  in  the  propeller,  we  think  it  was 
clearly  their  duty  to  have  provided  against  it,  and  kept  so  far  away 
from,  the  tug  as  to  prevent  the  possibility  of  this  occurrence. 

The  question  as  to  the  liability  of  the  tug  is  a  much  more  difficult 
one,  and  depends  entirely  upon  the  conduct  of  her  master  after  the 
propeller  had  swutig  to  port  so  far  as  to  shut  in  her  red  and  exhibit 
her  green  light,iand  the  danger  of  collision  bad  become  imminent. 
Some  minutes  prior  to  this  the  two  vessels  had  exchanged  signals  of 
one  whistle,  and  where  proceeding  with  a  perfect  understanding  that 
each  was  to  pass  upon  the  port  side  of  the  other.  The  sudden  star- 
boarding of  the  propeller,  and  the  exhibition  of  her  green  light,  were 
calculated  to  create  an  uncertainty  in  the  mind  of  Gapt.  Tormey  as 
to  the  intention  of  the  propeller.  He  might  draw  the  inference  either 
that  the  propeller  had  starboarded  to  go  down  the  channel  between 
Bois  Blanc  island  and  the  mainland,  as  was  actually  the  fact,  or  that 
she  had  repudiated  the  understanding,  and  was  endeavoring  to  take 
a  new  course  down  on  the  starboard  side.  Acting  upon  this  hypo- 
thesis, he  blew  two  whistles,  and  starboarded.  This  would  have  been 
a  proper  maneuver  had  the  intention  of  the  propeller  been  as  he  sup- 
posed ;  he  was  mistaken,  however,  and  the  maneuver  brought  about 
the  collision  it  was  intended  to  avoid.  His  proper  course  was  to 
comply  with  rule  3  of  the  Supervising  Inspectors,  which  reads  as  fol- 
lows: 

Rule  3.  "If,  when  steamers  are  approaching  each  other,  the  pilot  of  either 
vessel  falls  to  understand  the  course  or  Intention  of  the  other,  whether  from 
signals  being  given  or  answered  erroneously,  or  from  other  causes,  the  pilot 
so  in  doubt  shall  immediately  signify  tlie  same  by  giving 'several  short  and 
rapid  blasts  of  the  steam-whistle;  and  if  the  vessels  shall  have  approached 
within  half  a  mile  of  each  other,  both  shall  be  immediately  slowed  to  a  speed 
barely  sufficient  for  steerage-way  until  the  proper  signals  are  given,  answered, 
and  understood,  or  untU  the  vessels  shall  have  passed  each  other." 

The  same  obligation  to  slacken  speed  is  contained  in  the  twenty- 
first  sailing  rule  of  thcEevised  Statutes,  (section  4233,)  in  the  follow- 
ing terms: 

^  "  Every  steam- vessel,  when  approaching  another  vessel  so  as  to  involve  risk 
of  collision,  shall  slacken  her  speed,  or,  if  necessary,  stop  and  reverse." 

As  it  is  substantially  a^eed  that  the  propeller  was  only  about  600 
feet  off  whei^  her  green  light  was  exhibited,  it  is  at  least  open  to 
doubt  whether  the  action  of  the  tug  did,  in  fact,  contribute  to  the  col- 
lision, and  whether  any  maneuver  upon  her  part  could  have  pre- 
vented it.  The  gentlemen  by  whom  I  have  been  assisted  upon  the 
argument  advise  me  that,  in  their  opinion,  the  vessels  were  then  too 
dose  together  for  any  efficient  .action  upon  the  part  of  the  tag.    But 
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io  exonerate  her  for  her  departure  from  the  rules  I  apprehend  that 
it  must  be  ehown  with  reasonable  certainty  that  such  departure  could 
not  have  contributed  to  the  disaster  which  followed.  The  rule  is  en- 
tirely  well  settled,  both  in  this  country  and  in  England,  that  the  vio- 
lation of  any  statutory  requirement  will  be  presumed  to  have  con- 
tribated  to  the  collision.  Thus,  in  the  case  of  The  Pennsylvania,  19 
Wall.  125,  where  a  bell  was  rung  by  a  sailing  vessel  under  way  in  a 
fog,  when  the  rule  prescribed  that  a  fog-horn  should  be  blown,  Mr. 
Justice  Stbono,  speaking  for  the  supreme  court,  observes : 

"That  when,  as  in  this  case,  a  ship  at  the  time  of  a  collision  is  in  actual 
violation  of  a  statutory  rule  intencfed  to  prevent  collisions,  it  is  no  more  than 
a  reasonable  presumption  that  the  fault,  if  not  the  sole  cause,  was,  at  least, 
a  contributory  cause  of  the  disaster.  In  such  a  case  the  burden  rests  upon 
the  ship  of  showing  not  merely  that  her  fault  might  not  have  been  one  of 
the  causes,  or  that  it  probably  was  not,  but  that  it  could  not  have  been.  Such 
a  rule  is  necessary  to  enforce  obedience  to  the  mandate  of  the  statute. 

•  •  *  The  evidence  in  the  present  case  leaves  it  uncertain  whether,  if  a 
f(^-born  had  been  blown  on  the  bark,  it  would  not  have  been  heard  sooner 
than  the  bell  was  heard,  and  thus  earlier  warning  have  been  given  to  the 
steamer — seasonable  warning  to  have  enabled  her  to  keep  out  of  the  way. 

♦  *  *  It  may  be  assumed,  therefore,  that  the  legislature  acted  under  the 
conviction  that  a  fog-horn  could  be  heard  a  greater  distance  than  a  bell, 
and  required  the  use  of  one  rather  than  that  of  the  other  for  that  reason. 
To  go  into  the  inquiry  whether  the  legislature  was  not  in  error — ^whether, 
in  fact,  a  bell  did  not  give  notice  to  tbe  steamer  that  the  bark  was  where  she 
was  as  soon  as  a  fog-horn  would  have  done  —  is  out  of  place.  It  would  be 
substituting  our  judgment  for  the  judgment  of  the  law-making  power. " 

The  obligation  to  slacken  speed  whenever  by  a  false  maneuver  on 
the  part  of  another  vessel  a  steamer  incurs  the  danger  of  collision, 
has  been  enforced  in  numbers  of  cases,  and  under  circumstances 
very  similar  to  those  which  existed  in  the  'case  under  consideration. 
The  Hnntsville,  8  Blatchf.  228,  231 ;  The  Comet,  9  Blatchf.  323,  329; 
The  O'jdemhurg,  (Chamherlain  v.  Ward,)  21  How.  548,  560;  The  Man- 
itoba, 2  Flippin,  241,  255.  By  far  the  most  exhaustive  discussion  of 
this  question  is  contained  in  the  judgment  of  the  house  of  lords  in 
The  Voonoarte  and  Khedive,  L.  E.  5  App.  Gas.  876.  This  was  a  col- 
lision in  the  straits  of  Malacca.  The  two  steamers  were  heading 
upon  nearly  opposite  courses,  and  appeared  about  to  pass  each  other 
safely,  green  light  to  green  light;  but  when  they  were  about  half  a 
mile  apart  tbe  Voorwarts  suddenly  ported  her  helm  and  threw  her- 
self across  the  bows  of  the  Khedive  and  rendered  a  collision  immi- 
nent. The  captain  of  the  Khedive  ordered  the  helm  to  be  put  hard 
a-starboard  and  the  engineers  to  stand  by  the  engines.  Two  minutes 
afterwards  he  ordered  them  to  stop  and  reverse;  and  a  minute  and 
a  half  afterwards  the  collision  took  place.  The  judge  of  tbe  admiralty 
court  held  that  both  vessels  were  in  fault.  The  court  of  appeal  found 
the  Voorwarts  solely  to  blame  for  the  collision,  and  reversed  the  judg- 
ment of  the  admiralty  court.  The  house  of  lords  reversed  the  judg- 
ment of  tbe  court  of  appeals  and  restored  that  of  the  admiralty  court, 
V.19,no.l0— 49 
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their  lordships  holding  generally  that  it  was  the  duty  of  the  Ehedive 
to  stop  and  reverse  as  soon  as  the  Voorwarts  threw  herself  across  the 
bows  of  the  Ehedive,  notwithstanding  the  fact  that  it  was  shown  that 
the  master  had  acted  with  ordinary  care,  skill,  and  nerve  as  a  sea- 
man, and  stopping  and  reversing  at  once  would  not  have  prevented 
the  collision.  It  is  true  that  this  case  was  decided  under  section  17 
of  the  merchant-shipping  act  of  1873,  which  declared  that  "if'  in  any 
case  of  collision  it  is  proved  to  the  court  before  which  the  case  is 
tried  that  any  regulation  for  preventing  collisions  contained  in  or 
made  under  the  merchant-shipping  acts,  1854  to  1873,  has  been  in- 
fringed, the  ships  by  which  said  regtflation  has  been  infringed  shall 
be  deemed  to  be  in  fault,  unless  it  is  shown  to  the  satisfaction  of  the 
court  that  the  circumstances  of  the  case  made  departure  from  the 
regulation  necessary."  I  think,  however,  this  statnte  does  not  vaiy 
the  rule  laid  down  in  the  case  of  The  Pennsylvania,  tupra,  to  any  ap- 
preciable extent.  Their  lordships  acted  upon  the  opinion  of  the  court 
of  appeal,  that  the  Khedive  was  not  to  blame  until  after  the  collision 
was  imminent,  or,  perhaps,  inevitable.  The  court  held  generally  that 
it  was  the  duty  of  the  Khedive  to  have  stopped  and  reversed  her  engines, 
and  that  there  was  nothing  in  the  circumstances  rendering  a  depart- 
ure from  the  rule  necessary  to  avoid  immediate  danger;  and  that  even 
if  it  would  be,  in  the  absence  of  a  positive  rule,  proper  seamanship  to 
keep  way  on  the  ship  in  order  to  make  her  more  manageable,  which 
was  not  clear,  the  legislature  had  thought  it  better  to  prescribe  the 
course  which  must  be  followed.  Lord  Watson,  in  his  opinion  ob- 
serves : 

"It  appears  to  me  that  it  was  the  deliberate  policy  of  the  legislature  to  com- 
pel sea  captains,  when  their  vessels  are  in  danger  of  collisiou,  to  obey  the  rule, 
and  not  to  trust  to  their  own  fnerve  and  skill ;  and  that  it  was  an  essential  part 
of  the  same  policy  to  admit  of  no  excuse  for  non-observance  of  the  rule,  short 
of  satisfactory  evidence,  either  that  the  captain  was  constrained  to  disobey  it 
by  other  perils  of  the  sea  or  that  he  adopted  a  course  which,  in  the  circum- 
stances, was  better  than  that  prescribed  by  the  rule.  And,  for  my  own  part,  I 
cannot  think  the  legislature  has  acted  unwisely  in  applying  a  uniform  statu- 
tory test  to  all  such  cases,  instead  of  leaviuK  them  to  be  decided  by  the  varia- 
able  test  of  '■fault,''  as  ascertained  in  each  case,  with  the  aid  of  nautical  opin- 
ion." 

The  same  rule  was  applied  to  the  non-exhibition  of  lights  by  the 
prify  council  in  the  case  of  The  Hochuug  and  Lapwing,  L.  B.  7  App. 
Gas.  512. 

There  are  oases,  it  is  true,  in  which  a  master  is  justified  •  in  con- 
tinning  at  full  speed  even  though  a  collision  be  imminent;  but  they 
are  rare  and  depend  upon  circumstances  wholly  exceptional.  Such 
a  case  was  presented  at  the  last  term  in  The  CobceU,  and  Joy,  where 
a  tug  having  three  vessels,  with  their  saila  up,  in  tow,  was  proceed- 
ing down  Lake  Erie,  with  a  favorable  wind,  and  met  another  tow 
coming  up,  which  attempted  to  cross  the  bows  of  the  former.  We 
held  in  this  case  that  the  tug  was  justified  in  proceeding  at  full 
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speed,  both  because  it  was  her  duty  to  pull  her  own  tow  as  far  away 
from  the  other  as  possible,  and  because  the  force  and  direction  of  the 
wind  was  such  that  a  collision  with  herown  tow  would  have  been  almost 
inevitable  in  case  she  had  stopped;  but  it  must  be  made  to  appeaf 
beyond  a  reasonable  doubt,  in  all  oases  where  the  twenty-first  rale 
applies,  that  the  failure  to  stop  or  reverse  was  demanded  by  the 
special  circumstances  of  the  case,  and  that  collision  would  in  all 
probability  have  occurred  had  the  statutory  course  been  pursued.  It 
would  be  exceedingly  dangerous  to  allow  the  masters  of  steam-vessels 
to  exercise  their  best  judgment  in  all  cases  in  determining  Whether 
or  not  the  statute  should  be  obeyed,  although  we  understand  this  to 
be  the  general  practice  upon  the  lakes.  This  is  substantially  held  m. 
the  cases  above  cited.  The  better  rule  is  to  bold  the  master  in  fault 
for  the  disobedience  of  the  statute  in  every  case  where  he  cannot 
make  it  appear  that  a  departure  was  imperatively  demanded. 

In  the  case  under  consideration,  while  I  differ  from  the  nauticEil 
assessors  with  great  hesitation,  I  am  not  entirely  prepared  to  concur 
in  their  opinion  that  the  collision  would  still  have  happened  had  the 
tag  kept  her  coarse  and  stopped  her  engines.  Considering  that  the 
propeller  bad  time,  not  only  to  recoVer  from  her  swing  to  port,  but 
to  swing  BO  far  to  starboard  as  to  strike  the  tug  at  nearly  a  right 
angle,  although  the  tug  herself  swung  only  one  point  to  port,  it  seems 
to  me  that  if  the  tug  had  kept  her  helm  and  stopped  her  engine  she 
would  have  swung  clear  of  the  propeller,  and  the  disaster  would  have 
been  averted.  As  the  tow  was  proceeding  against  a  current  of  two 
or  three  miles  an  hour  with  sails  furled,  there  would  have  beeu  little, 
if  any,  danger  of  fouling  the  tug  or  each  other.  I  have  not  over- 
looked, in  this  connection,  the  many  rulings  which  hold  that  an  error 
of  the  master  committed  at  the  moment  of  collision  is  not  a  fault. 
Such  an  error  is  pardonable  upon  the  theory  that  the  master  may 
resort  to  any  maneuver  to  ease  the  blow.  But  I  am  not  aware  of 
any  case  which  holds  that  a  steamer  may  continue  at  full,  speed,  un- 
less she  can  show  beyond  a  reasonable  doubt  that  the  collision  was  then 
inevitable. 

There  must  be  a  decree  adjudging  both  vessels  in  fault,  and  refer- 
ring it  to  the  clerk  as  commissioner  to  assess  the  damages. 


The  Lelahd. 

{VMrtet  Court,  If.  D.  lUinoU.    February  25, 1884.) 

1.  Oi)Li.TSiOK — Obligation  of  United  States  Navigation  Laws. 

The  obligation  of  the  United  States  navigation  laws,  relative  to  the  rate  of 
speed  allowed  a  steamer  in  order  to  prevent  its  colJiding  witli  otlier  vessels  in 
its  path,  does  not  become  operntive  until  the  vessels  are  known  to  be  about  to 
meet.    Kevertheless,  mudcrate  speed  must  alwuj/s  be  used  hy  steamers  in  a  fog. 
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2-  Same — Moderate  Speed. 

The  criterion  of  moderate  speed  la  the  condition  of  the  steamer  to  be  stopped 
immediately  upon  the  apprehension  of  danger  ahead. 

3.  Same — Evtdknce — BaRDHK  of  Pkoop. 

Proof  that  the  part^  has  violated  the  naTigation  laws,  and  been  otherwise 
negligent,  lays  upon  him  the  burden  of  proving  that  the  damage  did  not  result 
from  such  violation  and  neglect. 

4.  Same— ScrENTiFic  1'heokies. 

Scientific  acoustic  theories  cannot  be  safely  accepted  gonerally  in  explanation 
of  the  failure  of  fog-horns  to  be  heard. 

5.  Same — Meabube  or  Damage. 

The  originator  of  the  damage  whereby  the  vessel  is  exposed,  more  or  less 
helpless,  to  destruction  by  the  elements,  is  responsible  for  the  entire  damage 
done. 

In  Admiralty. 

H.  W.  Magee,  for  libelant. 

Schuyler  <&  Kremer,  for  respondent. 

M.  H.  Beach,  of  counsel,  for  respondent. 

Blodqett,  J.  This  ia  a  libel  by  the  owner  of  the  schooner  E.  M. 
Portch  to  recover  damages  sustained  by  a  collision  between  sadd 
schooner  and  the  steam-barge  Leland,  on  the  waters  of  Lake  Michi- 
gan, on  the  evening  of  March  26, 1882,  the  collision  in  question  hav- 
ing occurred  about  17  miles  oS  the  west  shore  of  the  lake,  and  nearly 
opposite  a  point  midway  between  Manitowoc  and  Sheboygan.  The 
Portch  was  running  light,  bonnd  on  a  voyage  from  Chicago  to  Rowley 
bay  for  a  cargo  of  railroad  ties.  The  Lelaud  was  loaded  with  about 
500  tons  of  pig-iron  and  some  other  freight,  making  a  total  cargo  of 
about  550  tons,  and  bound  on  a  voyage  from  Elk  Bapids^  Michigan, 
to  Chicago.  The  libelant  charges  that  this  collision  was  caused 
wholly  by  the  negligence  of  those  in  charge  of  the  Leland;  and  the 
defense,  on  the  part  of  the  respondent,  is  that  there  was  either  con- 
tributory negligence  on  the  part  of  those  in  charge  of  the  schooner,  or 
that  the  alleged  negligence  on  the  part  of  the  Leland  did  not  cause 
the  collision.  The  collision  in  question,  as  near  as  it  can  be  deter- 
mined from  the  proof,  occurred  a  few  minutes  before  8  o'clock  in  the 
evening;  the  wind  was  about  south-east,  a  light  sailing  breeze  of  from 
four  to  five  miles  an  hour,  and  the  weather  very  thick  and  foggy ;  the 
course  of  the  Portch  was  about  N.  by  E.,  and  that  of  the  Leland  S. 
by  E.  From  a  careful  study  of  the  proof  I  conclude  that  the  Leland 
was  running  at  the  rate  of  at  least  eight  miles  an  hour,  and  the  Portch 
was  making  from  four  to  five  miles  an  hour,  at  the  time  the  vessels 
sighted  each  other.  It  must  be  conceded,  I  think,  from  the  proof, 
that  neither  of  the  crews  of  these  two  vessels  was  aware  of  the  prox- 
imity of  the  other  until  they  were  about  300  feet  apart,  when  they 
seem  to  have  sighted  each  other  about  simultaneously.  The  proof  on 
the  part  of  the  libelant  all  tends  to  show  that  the  fog-horn  was  prop- 
erly and  continuously  sounded  on  the  schooner,  "as  required  by  the 
sailing  rules,  for  more  than  two  hours  before  the  collision,  and  that 
her  rate  of  speed  was  not  dangerous." 
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The  negligence  on  the  part  of  the  Leland,  relied  on  b;  the  libelant, 
is  (1)  that  she  had  not  a  sufficient  steam-whistle;  (2)  that  her  steam- 
whistle  was  located  abaft  the  funnel,  instead  of  before  the  funnel;  (3) 
that  said  steam-whistle  was  not  sounded  as  >required  by  law,  at  inter- 
vals of  not  more  than  one  minute ;  (4)  that  said  steamer  was  run- 
ning at  too  high  a  rate  of  speed ;  (5)  that  she  had  not  a  proper  look- 
out. 

It  is  admitted  that  the  steam-whisble  of  the  Leland  was  located 
abaft  of  the  smoke-stack  or  funnel,  apd  I  am  satisfied  from  the  proof 
that  this  whistle  was  not  as  strong  and  effective  as  a  steamer  engaged 
in  the  navigation  of  the  lake  should  carry  for  the  purpose  of  giving 
sufficient  warning  to  other  vessels  in  the  vicinity.  It  is  true  the  law 
does  not  specify  the  dimensions  or  power  of  the  steam-whistle  to  be 
carried  by  a  steamer,  but  it  is  manifest  that  the  whistle  must  be 
such  as  to  give  an  effective  warning  to  other  craft  in  time,  by  the 
use  of  ordinary  care  and  skillful  seamanship,  to  avoid  a  collision. 

Bule  15  of  section  4233,  fiev.  St.,  reads  as  follows: 

"Whenever  there  is  a  fog  or  thick  weather  by  day  or  night,  fog-signals 
shall  be  used  as  follows:  {A)  Steam-vessels  under  way  shall  sound  a  stejiiu- 
whistle,  placed  before  the  funnel,  not  less  than  8  feit  from  the  decjc,  at  inter- 
vals of  not  more  than  one  minute.  (B)  Sail-vessels  under  way  shall  sound 
a  f(^-horn  at  intervals  of  not  more  than  Ave  minutes." 

By  a  later  regulation  of  the  board  of  marine  inspectors,  approved 
by  the  secretary  of  the  treasury,  which  gives  this  regulation  the  force 
of  a  statute,  the  intervals  between  the  sounding  of  the  fog-horn  is  re- 
duced to  two  minutes.  The  proof  on  the  part  of  the  libelant  tends 
to  show  that  the  whistle  on  the  Leland  was  not  sounded  oftener  than 
once  in  eight  to  ten  minutes,  and  the  proof  on  the  part  of  the  respond- 
ent  does  not  show  that  it  was  sounded  more  frequently  than  at  inter- 
vals of  from  three  minutes  to  a  minute  and  a  half,  so  that  the  proof, 
even  on  the  part  of  the  respondent,  shows  a  disregard  of  this  rule  as 
to  the  frequency  with  which  the  whistle  was  sounded,  as  well  as  of 
^e  location  of  the  whistle.  Rule  21  provides  that  "every  steam- 
vessel,  when  approaching  another  vessel  so  as  to  involve  risk  of  col- 
lision, shall  slacken  her  speed,  or,  if  necessary,  stop  and  reverse ;  and 
every  steam- vessel  shall,  when  in  a  fog,  go  at  a  moderate  speed." 
The  obligation  imposed  by  this  rule,  to  slacken  speed,  or,  if  necessary, 
stop  and  reverse  when  a  steamer  is  approaching  another  vessel  so  as 
to  involve  risk  of  collision,  does  not,  of  course,  become  operative  until 
those  in  charge  of  the  steamer  know  that  they  are  approaching  an- 
other vessel;  but  the  duty  of  a  steam- vessel,  when  in  a  fog,  to  go  at 
a  moderate  speed  is  one  constantly  resting  upon  her  under  such  cir- 
cumstances; and  it  is  an  undoubted  violation  of  the  sailing  rules  for 
a  steamer  to  inin  at  a  reckless  or  dangerous  rate  of  speed  in  a  fog. 
What  is  a  moderate,  and  what  is  a  dangerous,  rate  of  speed,  are,  of 
course,  to  some  extent,  comparative  terms,  depending  upon  surround- 
ing circumstances.    The  testimony  of  the  various  witnesses  in  this 
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case  as  to  the  speed  of  the  steamer,  at  the  time  she  sighted  the  schooner, 
varies  from  seven  miles  an  hour,  which  is  the  lowest  estimate  of  re- 
spondent's witneBses,  to  eleven  miles  an  hoar,  which  is  the  highest 
estimate  of  libelant's  witnesses.  I  conclude,  however,  from  the  pruof 
that  the  speed  of  the  steamer  was  at  least  eight  miles  per  hour, 
and  may  have  been  eight  and  a  half,  at  the  time  the  schooner  was 
sighted  by  those  on  board  the  steamer;  and  this  rate  of  speed,  I  have 
no  donbt,  was  too  great  in  a  dense  fog,  in  the  night-time,  upon  waters 
where  the  liability  to  collision  was  so  imminent  as  on  the  waters  of 
Lake  Michigan,  even  at  this  early  season  of  the  year ;  as  this  collision 
occurred  upon  one  of  the  great  thoroughfares  of  the  lake,  where  vessels 
engaged  in  the  lumber  trade  between  ports  on  this  lake  are  almost 
constantly  passing  at  all  times  when  navigation  is  open. 

The  case  of  The  Pennsylvania,  19  Wall.  133,  is  instructive  upon 
this  question.     The  court,  by  Mr.  Justice  Stbono,  says : 

"  The  two  vessels  were  not  more  than  two  or  three  hundred  feet  apart,  and 
the  steamer  had  the  bark  almost  across  her  bow,  yet  it  is  possible  that  if  her 
helm  had  been  put  to  starboard,  instead  of  port,  when  the  lookout announoed 
'  bell  on  the  starboard  bow, '  and  had  been  kept  starboarded,  the  collision  might 
either  have  been  avoided  or  have  been  much  less  disastrous.  *  •  *  But 
if  this  is  not  to  be  attributed  to  her  as  a  fault,  there  is  no  excuse  to  be  found 
in  the  evidence  for  the  high  rate  of  speed  at  which  she  was  sailing  during  so 
dense  a  fog  as  prevailed  when  the  vessels  came  together.  Tlie  concurrent 
testimony  of  witnesses  is  that  objects  could  not  be  seen  at  any  considerable 
distance,  probably  not  further  than  the  length  of  the  steamer,  and  yet  she  was 
sailing:  at  the  rate  of  at  least  seven  knots  an  hour,  thus  precipitating  herself 
into  a  position  where  avoidance  of  a  collision  with  the  bark  was  difficult,  if 
not  impossible,  and  would  have  been  even  if  the  bark  had  been  stationary, 
and  she  ought  to  have  apprehended  danger  of  meeting  or  overtaking  vessels 
in  her  path.  She  was  only  200  miles  from.  Sandy  Hook,  in  the  track  of  out- 
ward and  inward  bound  vessels,  and  where  their  presence  might  reasonably 
have  been  expected .  It  was  therefore  her  duty  to  exercise  the  utmost  caution. 
'Our  rules  of  navigation,  as  well  as  the  British  rules,  require  every  steam-ship, 
when  in  a  fog,  '  to  go  at  a  moderate  rate  of  speed.'  What  is  such  speed  may 
not  be  precisely  dehnable.  It  must  depend  upon  the  circumstances  of  each 
case.  That  may  be  moderate  and  reasonable  in  some  circumstances  which 
would  be  quite  immoderate  in  others.  But  the  purpose  of  the  requirement 
being  to  guard  against  danger  of  collisions,  very  plainly  the  speed  should  be 
reduced  aa  the  danger  of  meeting  vessels  is  increased.  In  the  case  of  The 
Europa,  Jenk.  Rule  Road,  52,  it  was  said  by  the  privy  council,  '  This  may  be 
safely  laid  dgwn  aa  a  rule  on  all  occasions,  fog  or  clear,  light  or  dark,  that 
no  steamer  has  a  right  to  navigate  at  such  a  rate  that  it  is  impossible  for  her 
to  prevent  damage,  taking  all  precaution  at  the  moment  she  sees  danger  to  be 
possible,  and  if  she  cannot  do  that  without  going  less  than  five  biota  an 
hour,  then  she  is  bound  to  go  at  less  than  five  knots  an  hour." 

So,  in  the  case  of  The  Colorado,  91  U.  S.  692,  the  supreme  court, 
speaking  by  Mr.  Justice  Cliffoed,  said : 

"Lights  and  other  signals  are  required  by  law,  and  sailing  rules  are  pre- 
scribed to  prevent  collision,  and  to  save  life  and  property  at  sea,  and  all  expe- 
rience shows  that  the  observance  of  such  regulations  and  requirements  is 
never  more  necessary  than  in  a  dense  fog,  whether  in  the  harbor  or  in  the 
open  ocean,  if  the  vessel  is  in  the  common  pathway  of  commerce. 
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"Mariners  dread  a  fog  much  more  than  high  winds  of  rough  seas.  Nautical 
skill,  if  a  ship  is  seaworthy,  will  usually  enable  the  navigator  to  overcome  the 
dangers  of  the  winds  and  the  waves,  but  the  darkness  of  the  night,  if  the  fog 
J3  dense,  brings  with  it  extreme  danger  which  the  navigator  knows  may  defy 
every  precaution  within  the  power  of  the  highest  nautical  skill.  Signal  lights 
in  such  an  emergency  are  valuable,  but  they  may  not  be  seen;  bells  and  fog- 
horns, if  constantly  rung  or  blown,  may  be  more  effectual,  but  they  may  not 
be  heard.  Low  speed  Is  indispensable,  but  it  will  not  entirely  remove  the 
danger,  nor  will  tdl  these  precautions  in  every  case  have  that  eSect.  Perfect 
security,  under  such  circumstances,  is  impossible." 

In  the  case  of  The  Manistee,  7  Bias.  35,  the  learned  circuit  judge 
of  this  circuit  foand  from  the  proof  that  the  rate  of  speed  of  the 
steamer  was  seven  miles  per  hour,  and  said : 

"Xow,  without  laying  down  any  absolute  rule  as  to  speed  at  which  a 
steamer  should  run  in  a  fog  on  these  lakes,  there  can  be  no  question  but  that 
when  a  steamer  is  running  in  the  fog,  surrounded  by  sail-vessels,  as  this 
steamer  knew  that  she  was,  and  in  close  proximity,  that  to  run  at  the  rate  of 
speed  that  this  propeller  was  running  was  a  gross  wrong — a  great  risk  which 
she  had  no  right  to  incur — to  the  sailing  vessels  that  were  near.  I  know  what 
steam-boot  men  say,  that  they  must  make  their  time;  that  they  must  run  in 
the  tog.  But  they  cannot  be  permitted  to  run  with  their  usual  speed  in  a 
fog,  surrounded  by  sail-vessels,  against  which  they  are  liable  to  collide  at  any 
moment." 

The  proof  as  to  the  want  of  a  sufficient  lookout  is  substantially 
this:  The  collision  occurred  during  the  captain's  watch.  There  was 
no  second  mate  to  assist  the  captain.  The  only  persons  on  deck 
were  the  wheelsman  inside  the  pUot-house,  the  captain  who  was  at- 
tending to  the  sounding  of  the  fog-whistle  signals,  and  a  uight-watch- 
man  by  the  name  of  Cook  who  was  doing  the  duty  of  lookout  and  also 
had  charge  of  the  lights  and  such  other  duties  as  devolve  upon  a 
night-watchman  on  board  of  a  steamer.  A  few  minutes  before  the 
ooUision  this  watchman  had  been  below  to  call  the  watch,  which  was 
changed  at  8  o'clock.  And  although  both  he  and  the  captain  concur 
in  the  statement  that  he  was  standing  near  the  captain  by  the  pilot- 
hoQse  just  at  the  moment  of  collision,  yet  from  the  disclosures  in  the 
testimony  he  could  have  been  there  but  a  few  moments  prior  to  the 
time  the  schooner  was  sighted;  the  testimony  on  the  part  of  the 
schooner  showing  that  her  fog-signals  were  sounded  regularly  and 
continuously,  as  required  by  law,  it  is  possible,  if  not  probable,  that 
if  Cook  or  any  other  competent  lookout  had  been  stationed  in  the 
proper  location  upon  the  steamer,  charged  with  the  single  duty  of 
looking  out  for  other  vessels  and  listening  for  fog-signals,  he  might 
have  heard  the  fog-born  from  the  deck  of  the  schooner;  and  I  con- 
clude, therefore,  that  this  steamer  at  the  time  of  this  collision  had 
not  a  competent  lookout,  such  as  the  ordinary  rules  of  prudent  navi- 
gation require,  A  vigilant  lookout,  whose  sole  business  it  is  to  look 
out  for  other  vessels  and  listen  for  fog-signals,  is  deemed  absolutely 
necessary  on  any  vessel  running  in  the  night-time,  but  all  the  more 
necessary  in  a  fog. 
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In  St.  John  ▼.  Paine,  10  How.  585,  the  coart  said : 
"A  competent  and  vigilant  lookout,  stationed  at  the  forward  part  of  the 
vessel,  and  in  a  position  best  adapted  to  des^-ry  vessels  approaching  at  the 
earliest  moment,  ia  indespensable  to  exempt  the  steam-boat  from  blame  in 
case  of  accident  in  the  night-time,  while  navigating  waters  on  which  it  is 
accustomed  to  meet  other  crafts." 

In  The  Oenetee  Chief  y.  Fitzhugh,  12  How.  447,  it  Ib  said: 
"It  is  the  dutj  of  every  steam-txiat  traversing  waters  where  sailing  vessels 
are  often  met  with,  to  have  a  trustworthy  and  constant  loolcout  besides  the 
helmsman.  It  is  impossible  for  him  to  steer  the  vessel  and  keep  the  proper 
watch  in  his  wheel-house.  His  position  is  unfavorable  to  it,  and  he  cannot 
safely  leave  the  wheel  to  give  notice  when  it  becomes  necessary  to  check  sud- 
denly the  speed  of  the  boat.  And  whenever  a  collision  happens  with  a  sail- 
ing vessel,  and  it  appears  that  there  was  no  otlier  lookout  on  board  the 
st^m-boat  but  the  helmsman,  or  that  such- lookout  was  not  stationed  in  a 
proper  place,  or  not  actively  and  vigilantly  employed  in  his  duty,  it  must  be 
regarded  aapHma  facie  evidence  that  it  was  occcisioned  by  her  fault." 

In  Chamberlain  v.  Ward,  21  How.  570,  Mr.  Justice  Cliffoed  says : 
"Steamers  navigating  in  the  thoroughfares  of  commerce  must  have  con- 
stant and  vigilant  lookout  stationed  in  proper  places  on  the  vessel,  and 
charged  with  the  duty  for  which  lookouts  are  required,  and  they  must  be 
actually  employed  in  the  performance  of  the  duty  to  which  they  are  assigned. 
To  constitute  a  compliance  with  the  requirements  of  law,  they  must  be  per- 
sons of  suitable  experience,  properly  stationed  on  the  vessel,  and  actually  and 
Tigilantty  employed  in  the  peilormance  of  that  duty,  and,  for  a  failure  la 
either  of  these  particulars,  the  vessel  and  her  owners  are  responsible." 

In  The  Colorado,  91  U.  8.  699,  the  same  judge  said: 
"Lobkouts  are  valueless  unless  they  are  properly  stationed  and  vigilantly 
employed  in  the  performance  of  their  duty;  and  if  they  are  notj  and  in  con- 
sequence of  their  neglect  tlie  approaching  vessel  is  not  seen  in  season  to  pre- 
vent a  collision,  the  fault  is  properly  chargeable  to  the  vessel,  and  will  render 
her  liable,  unless  the  other  vessel  was  guilty  of  violating  the  rules  of  naviga- 
tion." Baker  v.  City  qfN.  r.l  Oliff.84;  Whitridge  v.  Dill,  23  How.  453; 
Tfie  CalMrine,  17  How.  177. 

But  it  is  contended  by  respondent  that,  although  these  acts  of  neg- 
lect may  be  established  by  the  proof,  still  the  proof  fails  to  show  that 
the  collision  was  occasioned  by  f  ny  one,  or  all  combined,  of  these  vio- 
lations of  the  sailing  rules  or  acts  of  negligence ;  and  it  is  insisted 
that  the  collision  in  question  was  an  inevitable  accident;  that  the  fact 
that  the  fog-horn  was  properly  blown  on  the  schooner  and  the  whistles 
sounded  on  the  steamer  at  intervals  of  from  one  and  a  half  to  three 
minutes,  and  that  these  signals  were  not  heard  on  the  other  vessel,  is 
proof  that  the  condition  of  the  atmosphere  was  such  that  sounds  were 
not  transmitted  in  the  usual  and  ordinary  manner,  and  that  hence 
neither  was  notified  of  the  proximity  of  the  other  vessel ;  and  the  well- 
established  rule  is  invoked  by  the  respondents,  that  the  mere  viola- 
tion of  sailing  rules,  or  an  act  of  negligence,  is  not  of  itself  proof  to 
sustain  a  claim  for  damages,  or  make  the  party  guilty  of  these  acts 
of  negligence  liable  for  damages,  unless  it  appears  that  the  damage 
or  injury  was  occasioned  by  reason  of  such  acts  of  negligence  or  vio- 
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latiou  of  the  Bailing  rules.  It  is  also  contended  by  respondents  that 
the  schooner  was  at  fault  because  her  lights  were  placed  in  the  mizzen 
instead  of  her  fore  rigging,  thus  placing  the  lights  further  aft,  and 
thereby  diminishing,  by  the  distance  between  the  fore  and  mizzen 
rigging,  the  distance  forward  at  which  the  lights  could  be  seen;  but 
as  the  proof  shows  that  the  upper  sails  of  the  schooner  were  seen  be- 
fore her  lights  were  discovered  on  the  steamer,  owing  to  the  fatet  that 
the  fog  was  more  dense  near  the  water,  I  cannot  believe  that  the  lo- 
cation of  the  lights  had  anything  to  do  with  the  collision.  I  think 
the  more  correct  statement  of  the  point  involved  in  this  branch  of  the 
case  would  be  to  say  that  where  a  party  sought  to  be  charged  with 
the  damage  is  shown  to  have  been  guilty  of  palpable  negligence  in 
seamanship,  or  to  have  violated  the  statutory  rules  of  navigation,  such 
parties  should  be  held  responsible,  unless  it  is  shown  that  the  damage 
complained  of  was  not  the  result  of  such  negligence  or  violation  of  the 
rules  of  navigation.  In  other  words,  proof  of  violation  of  the  fixed 
statutory  rules  of  navigation,  and  of  other  acts  of  negligence  by  the 
party  causing  the  damage  complained  of,  casts  upon  such  party  the 
burden  of  proof  that  such  damage  was  not  occasioned  by  this  neglect. 
In  the  case  of  The  Morning  Light,  2  Wall.  550,  Mr.  Justice  Clif- 
]^}RD  says : 

"Different  definitions  are  given  of  what  is  called  an  inevitable  accident  on 
account  of  the  different  circumstances  attending  the  collision  to  which  the 
rule  is  to  be  applied.  Such  disasters  sometimes  occur  when  the  respective 
vessels  are  each  seen  by  the  other.  Under  those  circumstances  it  is  correct 
to  say  that  inevitable  accident,  as  applied  to  such  a  case,  must  be  understood 
to  mean  a  collision  which  occurs  when  both  parties  have  endeavored  by  every 
means  in  their  power,  with  due  care  and  caution,  and  a  proper  display  of 
Miutical  skill,  to  prevent  the  occurrence  of  the  accident.  When  applied  to  a 
collision  occasioned  by  the  darkness  of  the  night,  perhaps  a  moro  general 
definition  is  allowed.  'Inevitable  accident,'  says  Dr.  Lushington,  in  the 
case  of  The  Buropa,  2  Eng,  Law  &  Eq.  559,  '  must  be  considered  as  a  rela- 
tive term,  and  must  be  construed  not  absolutely,  but  reasonably,  with  regard 
to  the  circumstances  of  each  particular  case;  viewed  in  that  light,  inevitable 
accident  may  be  regarded  as  an  occurrence  which  the  party  charged  with  the 
collision  could  not  possibly  have  prevented  by  the  exercise  of  ordinary  care, 
caution,  and  maritime  skill." 

So  in  the  case  of  The  Grace  Girdler,  1  Wall.  196,  the  supreme  court 
said: 

"While  fault  is  shown  on  the  part  of  the  damaging  vessel,  it  is  incumbent 
on  hsr  to  show  that  such  fault  had  in  no  degree  the  relation  of  cause  and 
effect  to  the  accident." 

And  in  reference  to  the  point  that  these  fog-signals  were  unavail- 
ing on  account  of  the  peculiar  condition  of  the  atmosphere,  I  can 
only  say  that  the  researches  and  experiments  of  scientists,  as  detailed 
in  later  works  on  acoustics,  as  well  as  the  common  experience  of  the 
unlearned,  seem  to  show  that  the  capacity  of  the  atmosphere  to  trans- 
mit sonnds  is  not  only  much  less  at  some  times  than  others,  but  at 
times  there  is  a  condition  of  nearly  or  quite  "acoustic  opacity." 
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Tynd.  Soand,  Pref.  to  3d  Ed. ;  also  chapter  7  of  same  edition.  Bat 
uofortunately  we  seem  to  have  as  yet  uo  test,  except  actual  experi- 
ment at  the  time,  to  shoir  or  prove  when  such  conditions  exist.  The 
"aconstric  cloud,"  as  it  is  called,  is  not  visible  to  the  eye  or  palpable 
to  the  touch.  It,  as  observation  would  seem  to  show,  may  exist  only 
momentarily,  and  even  some  sounds  may  be  transmitted  and  others 
not.  It  can  hardly  be  safe,  therefore,  to  accept  this  assumed  scien- 
tific theory  as  a  defense  upon  the  mere  proof  that  sound-signals 
were  not  heard,  at  least  until  the  party  invoking  this  defense  shows 
that  be  has  fully  complied  with  all  the  requirements  and  conditions  of 
the  law  in  regard  to  the  giving  of  his  signals  and  the  appliances  by 
which  they  are  to  be  made.  It  will  not  do  to  accept  the  defense  that 
the  atmosphere  was  acoustically  opaque  without  something  more 
than  the  proof  in  this  case.  The  effect  of  accepting  such  a  defense 
on  such  proof  would  be  to  hold  that  in  all  oases  where  signals  are  not 
heard  in  a  fog,  it  was  attributable  to  the  atmosphere,  and  not  to  the 
negligence  of  the  parties  charged  by  the  law  with  the  duty  of  giving 
such  signals  by  means  of  certain  instrumentalities,  and  at  certain  in- 
tervals. 

I  do  not  find  anything  in  the  record  in  this  case  which  would  justify 
me  in  presuming  that  this  condition  of  the  atmosphere  existed  on  the 
night  in  question.  It  was  a  foggy  night;  the  fog  was  thick  and  dense; 
no  high  wind  was  blowing  and  nothing  unusual  or  out  of  the  ordi- 
nary appearance  of  foggy  nights  was  nptioed  or  observed  by  any  of 
the  witnesses  in  the  case.  The  mere  fifict,  standing  by  itself,  that  the 
crew  on  one  of  these  vessels  did  not  hear  the  signals  upon  the  other 
before  the  vessels  sighted  each  other,  is  not,  I  think,  sufficient  to  sus- 
tain the  assumed  scientific  theory  invoked  by  respondents.  We  must 
.remember  these  vessels  were  approaching  a  common  point  where 
their  courses  intersected  at  a  very  oblique  angle,  and  at  the  rate  of  at 
least  12  miles  an  hour.  Assuming,  as  I  think  we  are  justified  in  do- 
ing, from  the  evidence,  that  the  whistle  was  not  sounded  oftener  than 
once  in  three  minutes,  the  two  vessels  might  have  been  2,100  feet,  or 
two-fifths  of  a  mile,  apart  at  the  time  the  last  blast  was  given  from 
the  whistle  of  the  steamer  prior  to  the  collision;  and  from  the  proof 
in  regard  to  the  distance  at  which  it  could  be  heard  on  the  night  in 
question,  it  is  extremely  doubtful  whether  the  sound  from  the  whistle 
would  have  penetrated  this  dense  fog  in  face  of  whatever  breeze  was 
blowing,  to  a  distance  of  one-third  of  a  mile  on  the  night  in  question, 
without  assuming  that  a  phenomenal  atmospheric  condition  prevail- 
ing at  the  time  prevented  these  signals  from  being  heard.  The  fog- 
born  on  the  schooner  probably  could  not  have  been  heard  over  300 
to  500  feet ;  and  with  the  vessels  approaching  a  common  point  at  the 
velocity  shown  by  the  proof,  the  last  blast  from  the  fog-horn  might 
have  been  properly  blown  and  yet  not  have  been  heard  on  the  steamer 
before  the  vessels  were  in  sight  of  each  other  and  in  peril  of  collia- , 
ion. 
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It  is  urged  that  if  tbe  schooner  had  heard  the  whistle  of  the  steamer 
she  could  have  only  done  precisely  what  she  did  do,  and  that  is,  keep 
her  coarse ;  and  that  as  the  two  vessels  were  approaching  each  other 
npon  courses  which  would  bring  them  together,  the  collision  might 
have  occarred,  although  the  schooner  did  hear  the  fog-signals  on  the 
steamer.  The  answer  to  this  is  that  if  the  schooner  had  heard  the 
fog-signals  on  the  steamerthey  might  have  displayed  a  torch  or  flash- 
light, which  would  have  penetrated  the  fog  a  greater  distance,  and 
given  the  steamer  notice  of  the  proximity  of  the  schooner ;  and  it  is 
also  worthy  of  suggestion  that,  if  the  schooner  had  heard  the  fog-sig- 
nal on  the  steamer,  and  the  steamer,  by  reason  of  the  density  of  the 
fog,  or  from  any  other  reason,  had  not  heard  the  signal  from  the 
schooner,  the  schooner  would  have  been  bound  by  rule  24  to  have 
done  all  she  could  to  avoid  the  immediate  danger,  which  she  could 
readily  have  done,  as  soon  as  the  locality  of  the  steamer  was  deter- 
mined, by  sounds  from  her  fog-signals.  So,  also,  if  the  steamer  had 
been  going  at  a  moderate  rate  of  speed,  say  four  to  five  miles  an  hour, 
she  would  not  have  crossed  the  course  of  the  schooner  in  time  to  have 
brought  the  two  vessels  together.  It  required  just  the  speed  at  which 
the  steamer  was  running,  combined  with  the  course  and  speed  of  the 
schooner,  to  bring  about  a  collision  between  the  two  vessels  at  the 
point  where  their  courses  crossed,  and  if  tbe  steamer  had  been  going 
slower,  the  collision  would  not  have  occurred;  but  the' main  reason 
in  my  mind  for  insisting  that  the  speed  was  too  great  in  this  case,  is 
the  fact,  disclosed  in  the  proof,  that  when  the  master  of  the  steamer 
sighted  the  schooner,  when  the  two  vessels  were  about  300  feet  apart, 
he  at  once  ordered  his  helm  hard  a-port,  stopped  and  reversed  his  en- 
gine, and  backed,  and  yet  he  was  so  near  to  tbe  schooner  that  this 
maneuver  was  ineffectual,  and  this  collision  occurred. 

The  rule,  as  intimated  in  the  authorities  I  have  cited,  would  indi- 
cate that  the  standard  or  criterion  of  speed  at  which  a  steamer  can 
safely  proceed  in  a  dense  fog,  upon  a  highway  of  commerce  like  this, 
and  when  the  peril  of  collision  is  ever  present,  is  only  such  speed  as 
will  enable  her  to  stop,  so  as  to  avoid  a  collision  after  she  sights  or 
hears  the  signals  of  a  sail-vessel  crossing  her  path.  If  the  condition 
of  the  atmosphere  is  snch  that  approaching  vessels  can  be  seen  or 
heard  half  a  mile  away,  a  steamer  may  run  at  a  rate  of  speed  which 
will  enable  her  to  stop  or  change  her  course  in  a  half  mile,  but  if  it 
is  so  thick  or  dark  that  other  vessels  cannot  be  seen  over  200  feet, 
then,  the  steamer's  speed  must  be  proportionally  slower,  so  that  she 
can  stop  or  safely  change  her  course  so  as  to  avoid  the  collision  after 
she  discovers  tbe  sail-vessel.  We  find  then  that  this  steamer  directly 
violated  the  rules  of  navigation  by  locating  ber  whistle  abaft  her 
smoke-stack.  It  must  be  presumed  that  congress  in  expressly  en- 
acting that  the  steam-whistle  must  be  placed  before  the  funnel,  did 
so  because  the  funnel  would  intercept  or  break  the  waves  of  sound 
from  the  whistle  and  prevent  their  being  projected  or  sent  forward 
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in  the  pathway  of  the  steamer,  as  they  should  be,  in  order  to  prove 
effective  as  fog-signals.  We  find,  further,  that  these  fog-signals  were 
not  sounded  with  such  frequency  as  the  statute  expressly  requires. 
We  find,  also,  that  there  was  no  such  efficient  lookout  on  the  deck  of 
this  steamer  as  common  prudence  required;  and  these  faults,  being 
clearly  brought  home  to  the  steamer,  I  think  she  niust  be  held  re- 
sponsible as  the  direct  cause  of  the  collision. 

,  But  it  is  further  urged  that  the  loss  of  this  schooner  was  not  the 
direct  and  necessary  consequence  of  this  collision.  The  proof  upon 
this  branch  of  the  case  shows  that  the  schooner  was  struck  upon  her 
port  bow,  and  her  entire  bow  broken  in  down  to  the  water-line.  She 
did  not  take  in  water  very  rapidly  at  first,  however,  and  the  steamer 
took  her  in  tow  and  headed,  for  a  time,  towards  Manitowoc,  ap  by 
running  in'  that  direction  away  from  the  wind  she  did  not  encounter 
the  waves  so  heavily  but  that  her  pumps  could  keep  her  clear.  After 
a  time  the  wind  changed  somewhat,  and  her  course  was  shifted,  and 
the  schooner  was  towed  nearly  opposite  the  entrance  of  Sheboygan 
harbor,  where  she  was  let  go  at  about  half-past  4  o'clock  in  the 
morning  after  the  collision.  Attempts  were  made,  by  the  master  and 
crew  of  the  steamer,  to  get  her  towed  into  the  harbor,  and  the  assist- 
ance of  some  light  tugs,  employed  in  the  fishing  business  at  She- 
boygan, was  obtained,  they  being  the  only  tugs  available  for  the  pur- 
pose there ;  bat  by  the  time  the  tugs  got  bold  of  her,  so  much  water 
had  been  taken  in  that  she  had  sunk  so  deep  as  to  prevent  her  being 
taken  over  the  bar  and  inside  the  harbor.  The  wind  shortly  after- 
wards increased  in  violence,  and  the  result  was  the  vessel  was  driven 
on  shore,  sunk,  and  broken  up.  It  is  contended,  from  these  facts, 
that  the  destruction  of  the  vessel  was  in  consequence  of  the  storm 
which  came  up  after  the  steamer  had  towed  her  to  the  mouth  of  She- 
boygan harbor,  and  that  the  injury  from  the  collision  was  ndt  the  di- 
rect and  proximate  cause  of  the  loss  of  the  schopner.  Bnt  it  seems 
to  me  the  proper  way  of  looking  at  the  matter  is  to  inquire  what 
would  have  been  the  probable  effect  of  this  blow  upon  the  vessel  if 
she  had  been  left  out  in  the  lake,  17  miles  from  land,  where  the  col- 
lision took  place.  Would  she  have  probably  survived  this  injury, 
and  could  she,  by  proper  seamanship  and  care,  have  been  taken  into 
a  place  of  safety  ?  With  her  bows  broken  open,  as  is  shown  by  the 
))roof  in  this  case,  I  can  hardly  imagine  that  this  vessel  could  have 
been  safely  navigated  by  herself  to  a  port  of  safety,  and  I  can  only 
consider  her  final  disaster  as  occurring  in  spite  of  all  that  was  done 
by  the  steamer  and  the  crew  of  the  schooner  to  save  her.  In  my  es- 
timation, from  the  proof,  she  would  have  sunk  if  left  out  in  the  lake 
where  the  collision  occurred.  She  only  sunk  and  went  to  pieces  upon 
the  shore  after  she  was  towed  to  the  mouth  of  the  harbor.  What  was 
done  to  save  her  was  unavailing.  If  nothing  had  been  done,  the  same 
result  would  have,  perhaps  more  speedily,  followed,  and  she  would 
have  more  readily  waterlogged  out  in  the  lake,  and  either  sunk  or 
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drifted  upon  the  shore,  and  finally  fallen  a  helpless  victim  of  the  same 
gale  which  drove  her  ashore  and  wrought  her  final  destruction;  but 
the  helpless  condition  which  made  her  the  victim  of  this  gale  was  the 
injury  received  in  the  collision.  I  therefore  come  to  the  conclusion 
that  the  loss  of  the  Portch  is  fairly  and  properly  chargeable  to  the 
acts  of  the  Leland,  and  that  she  should  be  held  responsible  therefor. 

There  is  a  large  amount  of  testimony  in  the  record  in  regard  to  the 
value  of  the  Portch,  and  as  her  loss  was  substantially  total,  only  about 
$600  worth  of  wreckage  having  been  saved  from  her,  it  becomes  very 
material  to  inquire  what  was  the  value  of  the  vessel  at  the  time  of 
the  coUision.  Libelant  claims  not  only  the  value  of  the  /vessel,  but 
the  value  of  the  net  amount  of  freight,  which  she  would  have  earned 
on  the  voyage  she  was  then  prosecuting,  together  with  nearly  $6,000 
which  he  expended  in  endeavoring  to  get  her  off  after  she  had  been 
driven  on  shore  by  the  gale.  In  regard  to  the  claim  for  freight  and 
the  cost  of  the  unavailing  efforts  to  save  the  vessel,  I  am  clearly  of 
the  o'pinion  that  none  of  these  items  can  be  allowed,  and  that  the  true 
measure  of  damages  is  the  value  of  the  schooner  at  the  time  of  the 
collision  and  interest  from  that  time.  The  Baltimore,  8  Wall,  386; 
The  Falcon,  19  Wall.  75;  Pajewski  v.  Canal  Co.  Jl  Fed.  Rep.  313. 
The  commissioner,  from  the  proof  before  him,  came  to  the  conclusion 
that  the  value  of  the  schooner  was  $16,800,  and  so  finds  by  his  re- 
port. I  am  of  the  opinion  that  this  estimate  is  somewhat  high,  and 
that  the  more  reliable  proof  in  the  case  does  not  justify  the  finding 
of  the  value  to  have  exceeded  $15,000.  It  is  true,  there  is  a  wide 
range  of  judgment  among  the  various  witnesses  as  to  the  value  of 
the  schooner  at  the  time  of  the  collision,  but  a  large  proportion  of 
the  libelant's  testimony,  in  my  estimation,  gives  a  speculative  value; 
and  while  the  respondent's  testimony  seeks  to  limit  the  liability 
to  what  was  considered  by  the  insurance  inspectors  as  her  insur- 
able value,  I  think  the  more  reliable  testimony  is  that  of  Oliver, 
Dunham,  Holmes,  and  such  witnesses,  who  were  engaged  in  buying 
and  selling  vessels,  and  who  offered  to  buy  this  vessel,  and  would  have 
bought  her  if  they  could  have  got  her  for  $15,000,  but  were  not  will- 
ing to  pay  more  than  that.  I  therefore  conclude  that '  her  value  was 
#15,000.  The  exceptions  to  the  commissioner's  report  are  therefore 
ovenmled  in  all  respects,  except  that  said  report  is  modified  by  find- 
ing the  value  of  the  schooner  to  be  $15,000  instead  of  $16,800.  In 
reaching  this  conclusion  as  to  the  value  of  the  schooner,  I  am  not  dis- 
posed to  make  any  deduction  for  the  value  of  the  wreckage  saved. 
The  libelant  expended  a  large  sum  of  money,  as  I  have  no  doubt,  in 
good  faith,  in  efforts  to  get  the  schooner  off  after  she  had  gone  ashore. 
This  amount  being  disallowed,  I  do  not  think  injustice  will  be  done 
by  allowing  the  benefit  of  this  salvage  to  the  libelant. 

A  decree  will  be  entered  finding  the  Leland  at  fault,  and  finding 
the  libelant's  damages  to  be  $15,000,  the  value  of  the  schooner,  and 
interest  thereon  at  6  per  cent,  per  annum  from  the  twenty-sixth  of 
March,  1882,  when  the  coUision  occurred. 
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The  C.  N.  Johnson. 
(Diitriet  Court,  B.  D.  McMgan.    Febrauy  18, 1884.  j 

1.  Maritimb  Lien — Credttob  Ekforceno  Libs  agahtst  VEgSEL — Dub  Dilx- 

GENC£. 

The  obligation  of  a  creditor  to  use  due  diligence  in  the  enforcement  of  his 
lien  upon  a  vessel,  as  against  a  bona  fide  purchaser,  is  not  always  discharged  by 
taking  out  process  in  the  port  or  district  where  the  claim  accrued  and  putting 
it  in  the  hands  of  the  marshal,  even  though  that  may  be  her  home  port  or 
one  she  has  been  in  the  habit  of  frequenting.  There  are  circumstances  under 
which  he  may  be  bound  to  follow  her  into  other  districts. 

2,  Bamb— Bona  Fids  Pubchaber — Knowledge  of  Crsditob. 

A  vessel  was  repaired  at  Chicago  in  the  spring  of  1880,  and  was  soon  after- 
Wards  taken  to  Lake  Erie.  In  the  spring  of  1881  she  was  sold  to  a  person  re- 
siding in  Buffalo,  who  had  no  notice  of  the  claim  for  repairs,  and  continued  to 
run  upon  the  lower  lakes.  The  creditor  was  thereupoa  informed  of  such  sale, 
soon  after  it  took  place,  and  of  the  fact  that  she  was  navigating  the  lower  lakes, 
but  made  no  attempt  to  enforce  his  claim  until  December,  18b2.  Held,  that  he 
should  have  endeavored  to  seize  the  vessel  at  Builalo,' or  some  other  port  which 
she  frequented,  as  soon  as  he  was  informed  that  she  bad  been  sold;  and  that 
his  claim  was  stale. 

In  Admiraltj. 

This  was  a  libel  for  repairs  put  npon  the  sohooner  G.  N.  Johnson,. 
at  the  port  of  Chicago,  in  the  spring  and  early  summer  of  1880,  to 
the  amount,  including  interest,  of  $710.34.  Defense,  stale  claim. 
One  Buckley  was  the  real  owner  of  the  vessel,  though  the  title  stood 
of  record  in  the  name  of  Joseph  Single,  of  Wausan,  Wisconsin.  Mil- 
waukee was  her  home  port.  After  the  completion  of  the  repairs,  in 
June,  1880,  the  schooner  made  one  trip  to  Green  Bay,  and  was  then 
taken  to  the  lower  lakes,  where  she  continued  to  run  until  the  libel 
was  filed.  Payments  of  money  on  the  work  done  were  made  by  Buck- 
ley to  libelants  as  late  as  July,  1881.  In  the  fall  of  1880  Buckley, 
representing  himself  as  the  real  owner  of  the  vessel,  began  negotiat- 
ing with  one  Weeks,  the  present  claimant,  to  exchange  her  for  the 
schooner  Malta,  then  known  as  the  Yosberg,  stating,  as  Weeks  claimed, 
that  the  Johnson  was  unincumbered,  though  Buckley 'denied  this. 
The  parties  met  in  March,  1881,  at  Buffalo,  where  two  or  three  con- 
versations occurred  between  them  as  to  their  respective  vessfN,^ 
Weeks  insisting  on  $500  in  cash,  in  addition  to  the  Johnson,  for  the 
Yosberg.  But  he  finally  concluded  to  make  an  even  exchange;  and 
mutual  transfers  took  place  on  April  4, 1881,  the  outfit  of  each  vessel 
being  excepted  from  the  trade.  On  the  eighteenth  of  April,  Weeks 
received  from  Joseph  Single  a  bill  of  sale  of  the  Johnson,  with  cov- 
enant to  defend  her  against  all  demands,  and  executed  a  like  bill  of 
sale  of  the  Yosberg  to  Single.  At  the  time  of  the  exchange  there 
was  a  mortgage  upon  the  Yosberg,  given  by  Weeks  to  Yosberg  and 
Baker,  of  Buffalo,  on  which  there  was  due  about  $1,000.  This  Weeks 
procured  to  be  discharged  within  a  few  days  after  the  sale,  executing 
and  delivering  to  the  mortgagee,  in  lieu  thereof,  a  mortgage  for  the 
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like  amoani  upon  the  G.  N.  Jqhnson.    This  latter  mortgage  Weeks 
paid  in  fall,  in  November,  1882. 

Brown,  J.  Two  questions  are  presented  by  the  record  in  this  case : 
(1)  Whether  Weeks,  the  present  owner,  purchased  the  schooner  witb> 
oat  notice  of  libelants'  claim ;  (2)  whether  libelants  were  gailty  of  laches 
in'not  taking  earlier  proceedings  against  the. vessel.  The  claimant. 
Weeks,  is  sought  to  be  charged  with  notice  by  the  testimony  of  fiackley, 
the  vendor,  who  says  be  told  Weeks,  on  two  different  occasions,  that 
the  Johnson  owed  a  ship-yard  bill  at  Chicago,  but  did  not  state  the 
amount,  as  he  did  not  know  himself  the  balance  due  to  the  libelants. 
Weeks,  he  says,  made  no  reply.  In  this  connection  he  states  that  be 
told  Weeks  that  if  the  Malta  was  as  good  as  represented  he  would 
take  care  of  this  bill  himself.  Libelants'  proctor  also  swears  that 
when  he  presented  the  bill  to  Weeks,  in  December,  1882,  he  admitted 
knowledge  of  it  at  the  time  of  the  purchase.  This  is  all  the  direct 
testimony  upon  the  subject  of  notice.  Upon  the  other  hand,  Weeks 
swears  positively  that  he  had  no  notice  of  the  claim,  and  denies  the 
conversation  with  the  proctor.  He  is  corroborated  by  his  wife,  by 
the  witness  Edward  Smith,  and  Frederick  Emery,  all  of  whom  were 
present  at  one  or  more  conversations,  during  whiph  the  terms  of  the 
sale  were  settled,  and  who  testified  that  Buckley  represented  to 
Weeks  that  the  Johnson  was  unincumbered.  It  is  quite  improbable, 
too,  that  after  holding  the  matter  under  advisement  for  several  months 
he  should  have  bought  the  vessel,  knowing  there  was  a  claim  against 
her,  without  inquiring  who  owned  it,  or  its  amount. 

Buckley's  testimony  is  open  to  grave  suspicion,  as  he  induced  the 
person  who  held  the  legal  title  to  give  a  bill  of  sale,  in  which  there 
was  an  absolute  and  tmqualified  covenant  to  pay  all  demands  against 
the  vessel.  This  is  a  direct  contradiction  of  his  assertion  that  he 
agreed  to  pay  such  demands  only  in  case  the  Yosberg  proved  to  be 
as  good  as  represented.  He  also  expressly  admits  that,  by  the  terms 
of  the  sale,  the  vessels  were  exchanged  even  and  clear  of  incum- 
brances. It  is  not  denied  that  Weeks  carried  out  his  part  of  the  bar- 
(jain  by  procuring  the  release  of  the  Malta  from  the  mortgage  run- 
ning to  Yosberg  and  Baker,  who  consented  to  accept,  and  actually 
received,  from  Weeks  security  upon  the  Johnson  for  the  debt  from 
which  the  Malta  was  released ;  and  that  Weeks  paid  the  mortgage 
before  the  filing  of  this  libel.  I  think  the  probabilities  of  the  case 
outweigh  the  testimony  of  libelant's  proctor  as  to  Weeks'  admissions 
to  him.  While  there  is  nothing  t6  criticise  in  his  credibility  as  a 
witness,  he  may  have  misapprehended  the  drift  of  Weeks'  statement. 
As  was  said  by  Judge  Bbtts  in  Sunday  v.  Gordon,  Blatchf.  &  H. 
569-576,  too  much  reliance  should  not  be  placed  upon  the  version  of 
conversations  given  by  a  witness  who  is  seeking  through  them  the 
means  of  maintaining  an  action  in  favor  of  his  employer.  However 
honest  or  commendable  his  motive  might  have  been,  a  witness  so  em- 
ployed would  be  exceedingly  apt  to  remember  statements  favoring  the 
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wishes  of  his  employer,  and  to  forget  or  not  listen  to  explanations 
and  qualifications  made  at  the  time.  While  there  is  no  impropriety 
in  an  attorney  taking  the  stand  to  make  parol  proof  of  uncontested 
facts,  such  as  the  signature  to  an  instrument,  or  the  indentification 
of  a  public  record,  the  practice  of  making  a  case  for  his  client  in  the 
character  of  a  witness  is  not  usually  favored  by  the  courts,  although 
there  is  now  little  question  of  his  competency  to  testify.  Weeks, 
Attys.  §§  124,  125;  Whart.  Ev.  §  420;  Potter  v.  Inhab.  of  Ware, 
Cush.  619-524;  FoUanabee  v.  Walker,  72  Pa.  230. 

The  question  of  laches  on  the  part  of  the  libelants  is  less  difficult 
of  solution.  It  may  be  conceded  that  they  were  under  no  obligations 
to  take  proceedings  during  the  season  of  1880.  The  sale  was  made 
early  in  the  spring  of  1881,  and  the  testimony  shows  conclusively 
that  they  were  informed  of  it  very  soon  after  it  took  place.  They 
made  no  effort,  however,  to  collect  of  the  vessel  until  December,  1882, 
when  the  claim  was  forwarded  to  their  proctor  here  foil  collection,  and 
the  vessel  was  seized  a  few  days  thereafter.  Their  excuse  for  this  de- 
lay is  that  the  vessel  left  Lake  Michigan  shortly  after  the  repairs  were 
made,  and  continued  upon  the  lower  lakes,  out  of  the  reach  of  process 
of  the  district  court  of  Northern  Illinois,  during  all  this  time.  This 
defense  raises  the  question  whether  the  duty  of  a  creditor  to  use  due 
diligence  in  the  enforcement  of  a  lien,  as  against  a  bona  fide  purchaser, 
is  discharged  by  taking  out  process  in  the  district  court  where  the 
claim  accrued,  and  awaiting  the  return  of  the  vessel  to  that  district 
for  her  seizure.  Courts  have  held  in  general  terms  that,  as  against 
innocent  third  parties,  the  lien  will  be  presumed  to  have  been  waived 
if  the  creditor  has  not  availed  himself  of  a  fair  opportunity  to  enforce 
it ;  and  in  some  cases  it  has  apparently  been  assumed,  but  I  believe 
never  decided,  that  the  creditor  need  do  no  more  than  wait  for  the 
return  of  the  vessel  to  his  own  port,  or  take  out  process  in  his  own 
district,  and  put  it  into  the  hands  of  the  marshal. 

In  The-  Emma  L.  Coyne,  11  Chi.  Leg.  N.  98, 1  had  occasion  to  hold 
that,  under  the  peculiar  circumstances  of  that  case,  where  the  lien- 
holder  and  the  owner  of  the  vessel  were  both  residents  of  the  same 
district,  there  was  no  obligation  on  the  part  of  the  former  to  pursue 
the  vessel  into  another  district  to  prevent  his  claim  from  becoming 
stale.  No  opinion,  however,  was  intimated  as  to  the  necessity  of 
doing  this  in  case  the  vessel  were  sold  to  an  owner  living  in  another 
state. 

In  The  D.  M.  French,  1  Low.  43,  45,  the  learned  judge  for  the  dis- 
trict of  Massachusetts  intimated  that,  with  the  modes  of  communica- 
tion now  within  reach  of  every  one,  lienbolders  might  be  required  to 
follow  a  vessel  into  another  state,  at  the  risk  of  losing  their  privilege, 
though  he  was  not  called  upon  to  decide  the  question. 

Where  a  vessel  leaves  a  port  of  repair  upon  a  long  voyage,  and 
does  not  return,  and,  in  the  mean-time,  it  is  impossible,  or  very  diffi- 
cult, to  ascertain  her  whereabouts,  there  is  certainly  reason  for  saying 


Digitized  by 


Google 


THZ  JOSBPB  V.  GOTILD.  7S5 

that  a  creditor  would  not  be  chargeable  with  laches,  as  against  inno- 
cent parties,  even  by  the  lapse  of  several  years,  if  be  had  reasonable 
expectation  of  her  return.  But  I  find  it  quite  impossible  to  say  t  at, 
as  a  universal  rule,  the  creditor  may  wait  until  her  return  to  the  port 
of  repair,  even  though  that  be  her  home  port,  or  a  port  which  she  has 
been  in  the  habit  of  frequenting,  without  losing  the  benefit  of  his  lien. 
A  rule  of  this  kind  would  be  particularly  inequitable  upon  the  lakes, 
where  the  arrival  and  departure  of  vessels  at  all  lake  ports,  from 
Chicago  to  Ogdensburgh,  are  noticed  in  the  principal  daily  papers,  and 
for  four  months  in  the  year  the  entire  shipping  of  the  lakes  is  laid 
np  by  the  ice  to  await  the  opening  of  navigation.  I  think  that  a  rea- 
sonable opportunity  to  enforce  a  lien  is  given,  within  the  meaning  of 
the  law,  whenever  the  creditor  is  able,  by  the  exercise  of  reasonable 
diligence,  to  ascertain  the*  whereabouts  of  'the  debtor  vessel.  Each 
C8G«  must  be  governed  largely  by  its  own  circumstances. 

In  the  case  under  consideration,  libelants  were  not  only  informed 
of  the  sale  very  soon  after  it  took  place,  but  of  the  removal  of  the 
vessel  to  the  lower  lakes,  and  were  notified  by  Buckley  in  the  spring 
of  1882,  that  he  should  pay  nothing  more  upon  the  bill,  as  the  Malta 
was  not  as  represented,  and  that  they  must  look  to  the  Johnson  for 
the  residue.  They  took  no  steps,  however,  even  to  notify  the  pur- 
chasers of  the  claim,  until  December  of  that  year,  when  it  was  for- 
warded to  Detroit  for  collection  and  the  vessel  seized  within  10  days 
thereafter.  There  is  nothing  in  the  testimony  to  show  that  the  ves- 
sel might  not  have  been  arrested  during  the  season  of  1881,  or  at 
least  in  the  winter  of  1881-82.  It  is  true  that  no  damage  was  occa- 
sioned to  the  present  owner  by  the  libelants'  delay  after  the  sale  took 
place,  but  this  objection  was  disposed  of  in  the  case  of  The  Theo- 
dore Perry,  8  Cent.  Law  J.  191,  and  it  is  unnecessary  to  repeat  what 
was  said  upon  the  subjeejt  upon  that  occasion. 

Under  the  circumstances  of  this  case,  it  seems  to  me  entirely  clear 
that  the  libelants  were  guilty  of  laches,  and  that  the  libel  must  be  dis- 
missed. 


The  Joseph  W.  Gould. 
(iWWn'rf  Court,  W.  D.  Penmylvania.    February  4, 1884.) 

COLUSION— NeOLIOBNCE— EvrDENOE. 

In  a  case  of  collision  the  libelant  must  show  the  alleged  negligence  by  a  fair 
preponderance  of  the  evidence. 
Same — Rusnino  ok  Ohio  Riveb. 

Running  on  the  Ubio  river  in  a  fog  is  not  negligence  p«r  te. 
Bame — Mutual  Fault — Apportionment  op  Damages. 

Boats  80  running  shoald  observe  great  care  and  caution  ;  but,  this  being  done, 
the  court  will  not  apportion  the  damages  in  case  of  a  collision  upon  the  ground 
that  the  colliding  boats  were  both  in  fault  in  running  in  a  fog.  Having  vol- 
untarily encountered  the  hazard  of  the  navigation  the  loss  must  lie  where  it 
falls  in  the  absence  of  proof  of  negligeuce. 
V.19,no.l0— 50 
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In  Admiralty. 

Morton  Hunter,  for  libelants. 

D.  T,  Wataon  and  F.  F.  Sneathen,  for  respondents. 

AcHESON,  J.  This  a  suit  by  the  owners  of  the  steam-propellor 
Stella  McGloskey  against  the  steam  tovr-boat  Joseph  W.  Gould,  to 
recover  damages  sustained  by  the  first-named  vessel  in  a  collision  on 
the  morning  of  February  2,  1881.  At  the  time  of  the  ocoorrence 
both  boats  were  proceeding  on  short  trips  down  the  Oliio  river.  They 
left  the  Pittsburgh  wharf  at  nearly  the  same  time,  between  9  and  10 
o'clock  A.  H.,  the  McGloskey  turning  oat  first  and  being  somewhat  in 
advance  of  the  Gould.  When  the  latter  was  at  the  Point  bridge  the 
former  was  at  Painter's  mill,  or  a  little  above.  Painter's  mill  is 
about  460  yards,  and  the  place  of  collision  is  some  840  yards,  below 
the  bridge.  When  the  boats  started  out  there  was  a  "frost  fog"  upon 
the  surface  of  the  river  above  the  bridge,  rising  a  few  feet  only  above 
the  water,  and  not  interfering  with  navigation.  But  at  or  about 
Painter's  mill  the  boats  encountered  a  dense  fog  which  came  out  of 
Saw-Mill  run,  and  it  was  while  they  were  in  this  "fog-bank,"  as  the 
witnesses  term  it,  and  hidden  from  each -other,  that  the  collision  oe- 
cured. 

The  boats  were  proceeding  to  points  on  opposite  sides  of  the  river. 
The  destination  of  the  Stella  McGloskey  was  Manchester,  on  the  north 
side,  and  therefore  it  was  necessary  for  her  to  cross  the  river,  following 
the  channel,  which  here  runs  in  a  quartering  direction  from  the  south 
towards  the  north  shore.  She  was  in  the  act  of  crossing  when  the  Gould 
ran  against  her  starboard  side,  about  one-third  forward  of  her  stem. 
The  effect  of  the  collision  was  to  upset  the  Stella  McGloskey  or  overturn 
her  on  her  larboard  side.  Her  pilot  says  she  was  "shoved  over." 
She  sank  almost  instantly.  The  saddest  thing  connected  with  the 
disaster  was  the  drowning  of  her  fireman,  William  Salt.  The  pilot, 
and  engineer,  the  only  other  persons  upon  her,  were  thrown  or  jumped 
into  the  river,  and  were  picked  up  by  the  Gxjuld.  So  sudden  was  the 
mishap  that  the  pilot  of  the  Stella  McGloskey  did  not  see  the  Gould 
until  he  was  in  the  water,  and  the  first  notice  her  engineer  had  of  the 
impending  calamity  was  when  he  saw  "the  cabin  break,  and  the  nosing 
of  a  boat  at  the  glass  sky-light  just  where  the  cabin  broke  in."  The 
pilot  of  the  Gould  testifies  that  when  he  discovered  the  Stella  Mc- 
Gloskey she  was  not  further  away  than  35  to  40  feet.  He  states  that 
he  instantly  rang  his  backing  bell,  and  the  proof  is  that  the  order  to 
back  was  promptly  obeyed.  Indeed,  the  engineer  of  the  Stella  Mc- 
Gloskey, speaking,  as  I  understand  him,  of  what  he  observed  imme- 
diately after  the  collision,  says:  "When  I  came  out  of  the  cabin  or 
engine  room  I  suppose  the  Gould  was  about  25  or  30  feet  away  from 
us  and  abreast  of  us.  She  had  been  backing,  and  her  wheel  was  just 
stopping."  Later  on  that  day  the  sunken  boat  was  raised  by  crane- 
boats,  the  Gould  staying  by  and  assisting.  The  injuries  to  the  Stella 
McGloskey,  as  the  direct  result  of  the  collision,  were  found  to  be  these, 
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'viz :  About  three  feet  of  her  nosing,  which  was  two  or  two  and  a  half 
inches  thick,  was  torn  off  the  gnard,  but  the  latter  was  not  broken ; 
and  there  was  a  break  at  the  corner  of  the  cabin,  a  foot  below  tbe- 
roof,  eight  or  ten  inches  wide,  which,  a  witness  states,  "appeared  to- 
have  been  made  by  a  sliding  lick  from  the  gnard  of  another  boat." 
The  evidence  does  not  disclose  the  dimensions  of  either  vessel,  but  it 
appears  that  the  Stella  McGloskey  was  of  considerably  lighter  burden 
than  the  other,  and  was  much  the  smaller  boat.  She  was  originally 
built  for  a  "pleasure  boat,"  but  had  been  changed  into  a  regular 
passenger  boat. 

The  seventh  rule,  for  the  government  of  pilots  on  the  western 
rivers,  provides  that  "when  a  steamer  is  running  in  a  fog  or  thick 
weather,  it  shall  be  the  duty  of  the  pilot  to  sound  his  steam- whistle 
at  intervals  not  exceeding  one  minute."  Each  of  the  pilots  testifies 
that  he  obeyed  this  rule,  and  each  is  corroborated,  to  some  extent, 
by  other  witnesses.  The  testimony,  corroborative  of  the  pilot  of  the 
Gould,  is  especially  strong",  and,  in  part,  comes  from  witnesses  who- 
were  on  shore.  True,  the  witnesses  who  were  on  the  respective  boats 
say  they  did  not  hear  any  whistle  but  their  own.  The  explanation 
of  this,  however,  may  possibly  be  that  the  pilot-houses  and  engine- 
rooms  were  closed,  the  day  being  extremely  cold,  and  that  the 
whistles  of  the  two  boats  were  nearly  simultaneous. 

In  respect  to  the  speed  of  the  Gould,  the  testimony  of  her  pilot  is^ 
-  that  she  proceeded  under  a  slow  bell,  and  with  great  caution.  To  the 
same  effect  testifies  the  engineer ;  and  of  this  there  is  some  other  di- 
rect corroborative  testimony.  Moreover,  the  circumstantial  evidence 
that  the  Gould  was  so  running  is  very  strong.  The  wounds  which 
the  Stella  McGloskey  received  indicate  that  the  Gould  had  little  head- 
way. And  then,  again,  the  witnesses  on  both  sides  all  say  that  when^ 
the  boats  come  together  they  felt  no  jar,  and  heard  no  crash  to  de- 
note a  collision.  There  is  no  direct  evidence  in  the  case  that  the 
Gould  was  running  at  an  improper  rate  of  speed.  Mr.  Neeld,  indeed, 
testifies  that  a  boat  leaving  the  Point  bridge  at  the  same  time  an- 
other leaves  Painter's  mill,  and  overtaking  the  latter  boat  at  the  place 
of  this  collision,  would  have  to  run  twice  as  fast;  and  the  pilot  of  the 
Gould  states  that  she  ran  2,950  feet  while  the  Stella  McGloskey  ran 
1,650  feet;  but  this  does  not  necessarily  imply  undue  speed  on  the 
part  of  the  Gould,  and  much  less  would  it  justify  such  conclusion  in 
the  face  of  the  positive  testimony  to  the  contrary. 

In  a  case  of  collision  the  libelant  must  show  the  alleged  negligence 
by  a  fair  preponderance  of  the  evidence ;  otherwise  the  libel  will  be 
dismissed.  BtUUrfUld  v.  Boyd,  4  Blatchf.  356;  The  Albert  Mason,  2 
Fed.  Rep.  821;  T)u  Edwin  H.  Webster,  18  Fed.  Eep.  724.  Apply-r 
ing  this  rule  here,  there  must  be  a  decree  dismissing  the  libel  unless, 
indeed,  the  Gould  is  to  be  adjudged  guilty  of  negligence  in  running  at 
all  in  the  fog.  But  a  charge  of  culpability  in  that  regard  would  eomo 
with  an  ill-grace  from  the  SteUa  McGloskey,  for  she  led  the  way  into- 
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the  obscurity  of  the  fog,  and  certainly  was  equally  blameworthy  with 
the  Gould,  if  either  herein  were  censurable.  But  running  in  a  fog 
is  not  negligence  per  se.  The  above-quoted  rule,  prescribed  for  the 
gOTemment  of  pilots,  regulates '  such  running,  and,  by  implication, 
sanctions  it.  True,  great  care  and  caution  should  be  observed  under 
such  circumstances;  but,  this  being  done,  the  court,  in  case  of  a  col- 
lision, will  not  apportion  the  damages  upon  the  ground  that  the  col- 
liding  boats  were  both  in  fault  in  running  in  a  fog.  The  Sylph,  4 
Blatchf.  21.  Having  voluntarily  encountered  the  hazard  of  the  nav- 
igation, the  loss  must  lie  where  it  falls,  in  the  absence  of  proof  of  neg- 
ligence.   Id. 

Let  a  decree  be  drawn  dismissing  the  libel,  with  costs. 


The  Aligju.  A.  Washbubk,  etc. 

The  B.  K.  Washbubn,  etc. 

{Dittriel  Court,  8.  D.  New  York.    February  21, 1884.) 

1.  Coi/tisioTT— Stkam-Tuq  wrrH  Tow— Rockdixg  Bend. 

A  steam-tug  with  a  tow,  in  going  around  a  daugernus  hend,  where  the  tide 
sets  strongly  across  the  river,  is  not  entitled,  as  a  matter  of  right,  to  occupy  the 
full  half  of  the  river  on  the  right-hand  side. 

2.  Same — Duty  of  Schooneb  Beoj^lmed. 

A  schooner  rounding  such  a  hend  in  the  opposite  direction,  becalmed  or  nearlv 
so,  is  bound  to  make  use  nf  the  customary  means  of  oars,  or  a  small  boat  ahead, 
to  keep  some  steerage  way  in  order  to  avoid  collision  with  other  vessels. 

3.  Same— Case  Stated. 

Where  the  steam-tug  W.,  with  a  tow  on  a  hawser,  was  proceeding  northward 
around  West  Point  in  the  Hudson  river,  and  met  several  sailing  vessels  be- 
calmed, Soating  down  wilhthe  tide,  a  short  distance  apart,  and  the  W.,  having 
overtaken  another  tow  a  little  below  West  Point,  passed  it  ou  the  left  insteid 
of  the  right,  as  she  might  have  done,  thereby  going  found  the  bend  nearly  in 
the  middle  of  the  river,  when  there  was  abundant  room  to  go  to  the  eastward: 
and  the  schooner  H.,  nearly  becalmed,  drifted  down  around  the  bend  with  the 
tide,  which  there  set  strongly  to  the  eastward  across  the  river,  carrying  the  H. 
agiiinst  the  W.'s  tow,  and  the  schooner  used  no  oars  or  small  boat,  as  she  mi^rht 
have  done,  to  give  her  some  headway  and  aid  in  avoiding  the  tow:  held,  tliat 
both  were  in  fault, — the  tugforproceeding unnecessarily  towards  the  middle  of 
the  river,  knowing  the  strong  set  of  the  tide,  and  the  danger  to  sailing  vess<^ls 
becalmed;  and  the  schooner,  for  not  using  customary  means  to  aid  in  avoiding 
the  collision. 

Collision. 

Benedict,  Taft  dt  Benedict,  for  libelant. 

P.  Cantine,  for  respondent. 

Brown,  J.  On  the  night  of  March  31, 1880,  the  libelant's  schooner 
Maria  E.  Hearn,  of  about  130  tons  burden,  with  a  cargo  of  27,000 
bricks,  came  iuto  collision  with  an  ice-barge  in  tow  of  the  A.  A.  Wash- 
burn, on  the  Hudson  river,  off  the  West  Point  light,  and  shortly  after 
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capsized  and  Bank.     The  night  was  cloudy  and  dark,  but  not  thick; 
the  wind  light,  from  the  north-east;  the  tide  about  half  ebb,  and 
strong.     The  Washburn,  a  powerful  steam-tug,  was  coming  up  the 
river,  making  against  the  tide  about  six  miles  per  hour  by  land, 
having  two  ice  barges  in  tow  upon  a  hawser  about  450  feet  long. 
When  a  little  way  below  the  West  Point  light  she  overtook  the  steam- 
tug  McDonald,  with  a  large  and  heavy  tow  upon  a  hawser  about  500 
feet  long,  making  by  land  about  three  miles  per  hour.     The  Wash- 
burn, with  her  tow,  passed  on  the  west  side  of  the  McDonald,  between 
Boat-house  Point  and  West  Point.     The  ice-barge  on  the  Washburn's 
starboard  side,  in  passing,  rubbed  along  against  the  fenders  on  the 
port  side  of  the  McDonald,  being  set  against  her,  doubtless,  by  the 
ebb  tide,  which,  in  passing  around  and  below  West  Point,  sweeps 
strongly  to  the  eastward.     While  the  Washburn  and  her  tow  were 
thus  passing  the  McDonald  and  her  tow,  three  schooners  and  a  sloop 
were  observed  coming  down  the  bend,  between  Magazine  Point  and 
West  Point,  in  the  following  order :  the  Dubois,  the  Heam,  the  Voor- 
hees,  and  the  sloop,  estimated  to  be  respectively  from  400  to  500  feet 
apart,  and  nearly  in  line.     About  the  same  time  the  Albany  night 
boat,  the  8t.  John,  or  the  Drew,  came  down  past  Magazine  Point,  and 
sounded  two  whistles,  to  which  the  Washburn  at  once  replied  with 
two.     All  the  sailing  vessels  had  their  sails  set.     The  witnesses  from 
them  testify  that  they  had  not  wind  enough,  between  Magazine  Point 
and  West  Point,  to  give  them  steerage  way;  that  they  drifted  down 
with  the  tide,  and  got  wind  again  after  passing  West  Point.     The 
Dubois  passed  on  the  west  side  of  the  Washburn  and  her  tow,  using 
an  oar  at  the  bows  to  keep  the  schooner's  head  to  the  westward,  but 
passing  so  near  that  they  apprehended  collision.     The  witnesses  from 
the  Dubois  testified  that  when  she  passed  the  tow  of  the  Washburn 
that  tow  was  about  75  feet  distant  to  the  eastward,  and  that  the 
McDonald  was  then  abreast  of  the  Washburn's  tow.     The  pilot  of  the 
McDonaif!  testifies  that  when   this  tow  was  abreast  of  him  he  was 
about  due  east  from  the  light,  and  that  the  collision  between  the 
Heam  and  the  tow  was  when  the  latter  had  gone  about  200  feet 
ahead  of  him.    This  fixes  very  approximately  the  place  of  collision, 
except  as  respects  the  distance  from  the  shore,  aud  shows  that  the 
Washburn,  which  was  some  450  feet  ahead  of  the  place  of- collision, 
must  have  been  headed  well  round  towards  the  westward  in  the  bend. 
The  witnesses  from  the  Heam  testify  that  they  came  past  Magazine 
Point  nearly  in  the  middle  of  the  river ;  that  they  drifted  with  the  set 
of  the  tide  to  within  200  feet  of  the  West  Point  shore;  and  that,  as 
they  approached  the  Washburn  and  her  tow,  they  put  their  boom  to 
port,  and  struck  the  tow  of  the  Washburn  when  not  over  200  feet 
from  the  west'  shore.    The  main  sheet  of  the  Heam  got  caught  in  the 
samson's-post  of  the  barge,  which  held  her  fast  for  a  short  time ;  but, 
being  soon  released,  the  schooner  drifted  downward  and  to  the  eaiiU 
ward,  upon  and  across  the  port  hawser  of  the  McDonald's  tow,  and 


Digitized  by 


Google 


790  FBDEBAL   BEPOSTEB. 

there  filled,  capsized,  and  sank.  The  Yoorhees  also  passed  on  the  west ' 
side  of  the  Washburn,  being  headed  in  towards  the  westward,  by 
means  of  an  oar.  Her  witnesses  testify  that  she  narrowly  escaped 
collision  with  the  Washburn's  tow,  though  going  within  about  30 
feet  of  the  rocks  on  the  western  shore.  The  sloop  passed  to  the  east 
of  the  Washburn  and  of  the  McDonald;  and  the  St.  John,  or  Drew, 
having  checked  her  speed,  passed  on  the  east  side  of  all  the  other 
boats,  the  sloop  going  between  the  steamer  and  the  McDonald  at  an 
estimated  distance  of  about  100  feet  from  each. 

The  case  has  been  elaborately  considered  by  counsel  on  both  sides. 
For  the  claimants  it  is  urged  that  no  liability  exists  on  their  part;  be- 
cause, as  they  claim,  the  evidence  shows  that  they  were  not  on  the 
westerly  half  of  the  river;  and  that  the  collision  could  have  been 
avoided  had  the  Heam  used  an  oar,  or  a  small  boat  rowing  ahead,  as 
they  allege  is  customary  with  sailing  vessels  becalmed.  Very  little 
reliance  is  to  be  placed  upon  the  extremely  different  estimates  of  the 
distances  of  the  various  boats  from  shore.  Untrustworthy  as  such 
estimates  at  night  always  are,  they  are  especially  so  in  this  case, 
when  the  night  was  so  dark,  and  the  testimony  is  given  several  years 
after  the  occurrence.  All  that  can^  be  done  in  such  cases  is  to  en- 
deavor  to  arrive  at  the  most  probable  solution  of  the  case  from  other 
circumstances  less  liable  to  great  mistake. 

Without  discussing  further  the  numerous  points  of  difference  in  the 
testimony,  the  following  facts  seem  to  me  sustained  by  the  evidence 
and  the  probabilities  of  the  case :  (1)  That  the  McDonald  was  going 
up  not  far  from  the  middle  of  the  nver.  (2)  That  there  was  room 
for  the  Washburn  to  pass  her  on  the  east  side  had  she  wished  to  do 
so.  This  I  consider  to  be  clearly  established  by  the  subsequent  pas- 
sage of  the  sloop  and  of  the  St.  John  to  the  eastward.  (3)  That  the 
Washburn's  tow  rubbed  against  the  McDonald  in  passing  on  the  west 
side  of  the  latter ;  and  that  her  port  boat  was  consequently  not  over 
100  feet  to  the  west  of  the  McDonald.  (4)  That  the  collision  be- 
tween the  Heam  and  the  Washburn's  tow  was  some  200  feet  ahead 
and  somewhat  to  the  westward  of  the  McDonald,  as  is  shown  by  the 
fact  that  the  Heam,  after  the  collision,  drifted  with  the  easterly  set 
of  the  tide  down  and  across  the  McDonald's  port  hawser.  (5)  That 
there  was  not  sufficient  wind  between  Magazine  Point  and  West  Point 
to  give  steerage  way  to  the  sailing  vessels;  and  that  in  such  circum- 
stances it  was  customary  for  sailing  vessels  to  make  use  of  an  oar  at 
the  bows,  or  of  a  row-boat  in  front,  in  order  to  keep  steerage-way  and 
to  guide  their  course. 

The  easterly  set  of  the  ebb-tide  in  coming  around  West  Point;  the 
liability  to  meet  sailing  vessels  coming  from  above,  as  well  as  their 
liability  to  be  becalmed  between  Magazine  and  West  Points;  and  the 
risk  of  meeting  tows  coming  up, — ^are  familiar  facts,  presumably  known 
to  all  the  parties.  The  especial  danger  arising  from  these  circum- 
stances in  going  around  West  Point  bend,  where  vessels  could  not  be 
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seen  to  each  other  more  than  a  mile  distant,  imposed  upon  hoth  par- 
ties alike  the  obligation  of  acting  with  a  pradeaoe  and  caution  com- 
xnensnrate  with  the  known  danger.  The  captain  of  the  McDonald 
testified  that  between  Boat-house  Point  and  West  Point  "was  no  place 
for  one  tow  to  pass  another,"  on  account  of  the  dangers  incident  to  the 
place.  This  case,  I  think,  proves  that  he  is  right.  I  have  no  doubt 
that  the  cause  of  the  collision  was  the  Heam's  drifting  with  the  tide 
against  the  tow  of  the  Washburn  in  going  around  the  bend.  A 
steamer,  in  going  around  such  a  bend,  where  a  sailing  vessel  is  likely 
to  be  becalmed,  and  where  the  tide  has  so  strong  a  set  across  the  river, 
is  bound  to  keep  well  out  of  the  way,  when  there  is  nothing  to  prevent 
her  doing  so,  and  thus  give  plenty  of  room  for  becalmed  and  drifting 
vessels  to  pass,  without  danger  of  collision.  There  is  no  rule  which 
allows  to  a  steamer,  in  such  a  situation,  the  full  half  of  the  river ;  nor 
is  it  any  sufficient  defense  that  she  was  not  on  the  westerly  side, 
where,  from  the  peculiar  set  of  the  tide,  the  westerly  half  of  the  rivor 
is  not  sufficient  for  sailing  vessels,  becalmed  and  drifting,  to  pass 
around  such  a  bend  with  safety.  I  am  satisfied,  therefore,  that  the 
Washburn  should  be  held  in  fault  because  she  did  not  go  nearer  to 
the  easterly  shore  of  the  river,  where  there  was  abundant  room  for 
her  to  go.  The  McDonald  herself  was  further  to  the  westward  than 
was  necessary;  and  tows  overtaking  each  other  in  that  vicinity,  un- 
less they  are  sailing  to  the  extreme  right  of  the  river,  should  forbear 
attempting  to  pass  each  other  until  they  have  gone  beyond  the  points 
of  danger. 

The  Hearn,  however,  cannot  be  held  blameless.  There  was  no  rea- 
son why  she  should  not  have  used  oars  at  her  bows,  so  as  to  give  her 
some  headway,  or  change  her  heading,  as  the  other  schooners  did; 
or  else  have  made  use  of  a  row-boat,  as  was  proved  to  be  frequently 
done  by  other  vessels  for  the  same  purposes ;  no  reason,  I  say,  ex- 
cept, possibly,  the  fact  that  she  was  tardy  in  discovering  the  approach 
of  the  tug  and  tow,  and  her  own  danger.  The  evidence  is  very  strong 
to  the  effect  that  her  captain  did  not  see  the  Washburn  at  all  until 
vrithin  150  feet  of  her.  He  states  this  twice  explicitly ;  although  the 
lookout  says  that  he  gave  him  notice  of  it  at  a  much  greater  distance. 
If  the  captain  is  right,  his  knowledge  of  the  Washburn's  approach 
was,  doubtless,  too  late  to  enable  him  to  accomplish  much  by  oars  or 
a  row-boat.  But  that  would  only  convict  him  of  another  fault,  viz., 
that  of  not  keeping  a  proper  lookout;  and  upon  his  own  testimony  I 
strongly  suspect  that  that  was  the  fact.  Considering  the  known 
danger  from  tuga  that  might  be  coming  up  around  that  bend  while 
he  was  nearly  becalmed,  there  is  no  excuse  for  his  not  keeping  a  sharp 
lookout,  or  not  being  fully  prepared  for  the  instant  use  of  oars  or  a 
boat,  if  any  danger  should  be  descried;  and  either  of  these  might 
have  been  used  effectively  if  the  Washburn  was  seen  at  the  distance 
stated  by  the  lookout.  From  the  fact  that  all  the  vessels  made  use 
of  a  change  in  the  position  of  tl^eir  sails,  evidently  for  the  purpose^  of 
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making  some  change  in  their  courses,  and  particularly  from  the  ies- 
timonj  of  the  captain  of  the  sloop  in  this  regard,  I  think  there  is 
some  doubt  whether  the  sailing  vessels  in  the  reach  between  Maga- 
zine and  West  Points  were  in  fact  totally  becalmed,  and  whether  they 
did  not  have  at  least  some  little  headway,  though  it  was  doubtless 
8light<  The  evidence,  I  think,  indicates  that  the  captain  of  the  Hearn 
was  tardy  in  the  change  of  his  boom.  In  the  various  particulars 
above  stated  it  seems  to  me  that  he  did  not  act  with  the  watchfulness, 
alertness,  and  prudence  which  the  situation  reasonably  demanded  of 
him,  and  which,  if  observed,  might  have  enabled  him  to  avoid  the 
collision;  and  that  the  Heam  must,  therefore,  be  held  in  fault. 

As  I  must  find  the  collision  tc  have  arisen,  therefore,  through  fault 
on  the  part  of  both  vessels,  the  damages  must  be  divided,  and  an  or- 
der of  reference  may  be  taken  to  compute  the  amount. 


The  Ella  B. 

The  BusseijL  Saoe. 

(Dittriet  Couri,  H.  D.  Nm  York.    March,  1884.) 

1.  Neoligbncb— Sudden  Emergenct. 

Ono  who,  in  the  confusion  of  a  sudden  emcrc;ency  caused  by  another's  fault, 
fails  to  adopt  the  most  prudent  mca^tures  of  safety,  is  not  chargeable  with  neg- 
ligence on  tliat  account. 

2.  BaMB— C!OLU8I0N  OF  Vesselb. 

Accordingly,  where  a  tuif-fpoat  was  coming  down  the  stream  with  a  canal- 
boat  in  tow.  and  a  steam-propeller,  whose  otncers  might  easily  liave  seen  (he 
tug,  suddenly  and  without  warning  swung  out  into  the  stream,  thus  rendering 
a  collision  inimment,  and  the  master  of  the  tug  endeavored  to  pass  bv  in  order 
to  escape  the  danger,  held,  that  even  though  some  other  course  might  have 
been  in  fact  more  prudent,  the  owner  of  the  tug  was  not  answerable  for  any 
part  of  the  damage  sustained  by  the  canal-boat  when  struck  by  the  propeller. 

In  Admiralty. 

Benjamin  H.  fVilliams,  for  libelants. 

Joseph  V.  Seavfr,  for  the  Ella  B. 

Josiah  Cook,  for  the  Russell  Sage. 

CoxE,  J.  On  the  morning  of  June  12,  1883,  the  steam-propeller 
Bussell  Sage  was  lying  in  the  Buffalo  river  at  a  dock  on  the  north 
side  near  the  foot  of  Washington  street,  her  bow  being  headed  up 
stream.  She  is  233  feet  in  length,  33  feet  beam,  and  has  a  carry- 
ing capacity  of  1,500  tons.  Directly  in  front  of  her  was  a  small, 
low  scow,  used  in  pile-driving,  from  15  to  20  feet  in  width.  With 
this  ei^ception  there  was  nothing  to  intercept  the  view  for  a  thousand 
ieet  and  more  up  the  river,  and  as  the  scow  was  only  half  the  width 
of  the  propeller  the  view  from  the  starboard  bow  of  the  latter  was  ab- 
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Bolutely  unobstructed,  d^gonally  opposite  the  Sage,  and  between 
200  and  800  feet  farther  up  the  stream,  three  boats,  aggregating  63 
feet  in  width,  were  lying  abreast  at  French's  dock.  In  these  circum- 
stances the  Ella  B.,  a  small  tug,  35  feet  in  length  and  10  8-10  feet 
beam,  having  the  canal-boat  Henry  L.  Schutt  in  tow,  started  from  a 
slip  on  the  north  side  of  the  river,  about  a  thousand  feet  above  the 
point  where  the  Sage  was  lying,  and  proceeded  down  the  river,  keep- 
ing very  near  the  center.  When  the  tng  was  100  or  150  feet  from 
the  propeller  the  latter  cast  off  her  head  lines  and  swung  her  bow 
into  the  stream.  The  tug  put  her  wheel  to  starboard  and  opened 
her  throttle-valve  hoping  to  pass  in  safety.  In  this  she  was  unsuc- 
cessfnl,  for  the  propeller's  stem  struck  the  starboard  bow  of  the  canal- 
boat  causing  the  damage  for  which  this  action  is  brought;  The  river 
t  the  point  where  the  collision  occarred  is  221  feet  wide.  The  wit- 
esses,  with  great  unanimity,  agree  that  at  the  time  of  the  accident 
the  tug  and  tow  were  about  in  the  center  of  the  river,  rather  nearer 
the  south  than  the  north  side.  It  follows,  therefore,  that  the  propel- 
ler in  order  to  have  reached  the  oanal-boat  must  have  swung  out  110 
feet  or  more.  The  proof  shows  no  fault  on  the  part  of  the  canal- 
boat.  Indeed,  it  was  virtually  conceded  on  the  argument  that  the 
libelants  are  entitled  to  recover,  but  each  of  the  libeled  vessels  con- 
tended that  the  accident  occurred  solely  by  reason  of  the  negligence 
of  the  other.  The  controversy  is,  then,  between  the  Bussell  Sage  and 
the  Ella  B.,  and  the  conrt  is  called  upon  to  decide,  if  it  is  found  that 
the  accident  was  not  the  result  of  their  joint  negligence,  which  of  the 
two  was  responsible  therefor. 

There  can  be  no  doubt  as  to  the  negligence  of  the  Bussell  Sage. 
There  was  no  difficulty  in  seeing  the  tug  the  moment  she  entered 
the  river.  The  Sage  knew,  or  ought  to  have  known,  that  the  tug,  not 
a  powerful  one,  was  coming  down  the  river  with  a  loaded  canal-boat, 
and  yet,  when  they  were  in  close  proximity,  she  swung  out  so  that 
her  stem  was  nearly,  if  not  quite,  in  the  center  of  the  stream.  Had 
she  waited  a  few  moments  the  tug  and  tow  would  have  passed  by  and 
all  danger  of  collision  would  have  been  averted.  She  had  .no  look- 
out, and  the  great  weight  of  testimony  is  to  the  effect  that  she  gave 
no  signal.  In  any  view  it  was  unnecessary  to  swing  out  so  far.  Her 
object  was  to  proceed  further  up  the  river,  and  had  she  adopted  the 
usual  course  there  would  have  been  ample  room  between  her  bow 
and  the  center  of  the  stream  for  the  tug  and  tow  to  pass  in  safety. 
Without  apparently  taking  any  precaution  to  guard  against  danger, 
with  an  utter  recklessness  as  to  consequences,  the  Sage  suddenly  and 
unexpectedly  let  go  her  head-lines  and  swung  herself  half  way  across, 
a  narrow  channel  directly  in  the  track  of  an  approaching  vessel.  All 
this  was  negligence  for  which  she  must  be  held  responsible. 

Begarding  the  Ella  B.  there  is  more  doubt.  The  impression  enter- 
tained at  the  trial  was  that  her  conduct  contributed  to  the  accident, 
but  upon  a  more  deliberate  and  careful  examination  a  different  con- 
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elusion  is  reached.  In  determining  this  question  the  previoas  habits 
of  her  master  should  not  be  considered,  in  the  absence  of  proof  con- 
necting them  with  the  collision  or  with  some  dereliction  of  duty  on 
that  occasion.  The  tug  was  passing  down  the  river  in  a  careful  and 
prudent  manner.  No  fault  as  to  her  rate  of  speed,  her  position  in 
the  center  of  the  river,  or  the  management  of  the  tow  is  suggested 
until  she  was  within  about  150  feet  from  the  propeller.  She  then 
found  herself  confronted  with  sudden  and  imminent  peril.  Three 
courses  were  open  to  her;  she  could  reverse,  and  by  going  along-side, 
endeavor  to  stop  the  canal-boat;  she  could  sheer  off  and  attempt  to 
habl  the  canal-boat  to  the  south  side  of  the  stream,  or  she  could  do 
as  she  actually  did,  make  an  effort  to  pass.  Each  of  these  courses 
was  attended  with  danger.  The  tow-line  was  about  16  feet  or  there- 
abouts in  length.  In  backing  with  so  short  a  line  it  is  not  impossi- 
ble that  the  boat  might  have  been  forced  into  a  position  even  more 
hazardous  than  the  one  she  actually  assumed.  So,  too,  in  sheer- 
ing off,  the  canal-boat  might  have  been  so  placed  that  she  would 
have  been  struck  amid-ships  or  near  the  stem  where  the  blow  would 
have  been  attended  with  far  more  serious  results.  The  tug  attempted 
to  go  clear  by  turning  towards  the  south  and  accelerating  her  speed. 
In  deciding  upon  this  course  her  master  had  a  right  to  assume  that 
the  Sage  would  swing  oat  only  the  usual  distance,  which  is  40  or  50 
feet.  He  could  not  foresee,  and  was  not  required  to  do  so,  that  the 
Sage  would  occupy  half  the  channel  in  executing  an  ordinary  maneu- 
ver. It  is  not  necessary  to  decide  that  he  took  the  wisest  and  safest 
course,  for  the  reason  that  he  bad  not  time  or  opportunity  to  enter 
into  a  nice  calculation  as  to  which  of  the  dangers  which  confronted 
him  was  the  least  to  be  apprehended.  He  was  placed  in  a  position 
of  extreme  peril  by  the  sudden  and  extraordinary  action  of  the  Sage. 
If,  in  such  an  exigency,  attended  as  it  must  have  been  with  excite- 
ment and  apprehension,  he  failed  to  give  the  most  judicious  orders 
or  take  the  wisest  course,  the  failure  cannot  be-  imputed  to  him,  but 
to  the  vessel  which  placed  him  in  this  hazardous  predicament.  The 
conclusion,  therefore,  reached  is  that  the  Sage  is  solely  responsible 
for  the  accident. 

There  should  be  a  decree  for  the  libelants,  with  costs,  and  a  refer- 
ence to  a  commissioner  to  ascertain  and  report  the  amount  of  the 
damage  sustained.  As  against  the  Ella  B.  the  libel  must  be  dis- 
missed, but  without  costs. 
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Thb  Ooii.  Adams,  eto. 

{Dittriet  Court,  8.  D.  New  York.    March  22, 1884.) 

1.  BAIiVAOB — VBBSBIi  AND  CABGO. 

Where  a  vessel  and  cargo,  owned  by  different  owners,  are  libeled  for  the  re- 
corery  of  aalva^e,  and  the  different  owners  file  separate  answers,  claims,  and 
bonds,  and  one  of  them  claims  an  apportionment  of  the  salvage,  and  a  sum  in 
gross  is  agreed  upon  between  the  parties,  it  is  the  duty^of  the  court  to  appor- 
tion the  amount  awarded  upon  the  interests  of  the  different  ownen ;  it  would 
be  error  to  award  a  gross  sum  which  n>ight  be  collected  wholly  out  of  the  prop- 
erty of  either. 

2.  BaJIB — A.PP0RT10NKENT. 

Where  In  such  a  cause  all  the  isrnes  are  referred  to  a  commissioner  to  hear 
and  determine,  held,  such  apportionment  is  a  part  of  the  issues  referred ;  and 
the  commissioner's  report  luiving  been  filed  without  apportionment,  it  was  seat 
back  on  exceptions  that  such  apportionment  might  l>e  made  upon  the  evidence 
of  the  respective  values  of  the  vessel  and  cargo. 
&  Bakb— AvEKAaa  ik>KD.    • 

If,  as  alleged,  an  average  bond  has  been  entered  into  between  the  parties, 
affecting  the  distribution  of  the  salvage,  the  apportionment  made  in  this  ac- 
tion wiU  be  without  prejudice  to  thu  covenants  and  obligations  of  the  bond. 

In  Amiralty. 

Jos.  K.  Hill,  Wing  d  Shatidy,  for  libelant. 

Butler,  Stillman  d  Httbbard  and  Wm.  Mynderte,  for  cargo. 

Owen  d  Gray,  for  The  Col.  Adams. 

Bbown,  J.  The  libel  in  this  case  was  filed  to  recover  salvage  against 
the  vessel,  freight,  and  cargo,  all  of  which  were  attached.  The  ves- 
sel and  cargo  were  owned  by  separate  owners,  who  appeared  sepa- 
rately, filed  separate  claims,  and  gave  separate  bonds  for  their  respect- 
ive interests.  The  claimants  of  the  cargo,  in  their  answer,  demanded 
that,  in  the  event  of  the  libelant's  recovery,  the  amount  of  recovery 
ahonld  be  apportioned  upon  the  cargo,  vessel,  and  freight.  By  consent, 
the  action  was  referred  to  a  commissioner  "to  hear  and  determine 
the  whole  issue,  subject  to  exceptions  upon  his  report."  At  the  close 
of  the  libelant's  proofs,  the  claimants  of-  the  cargo  and  the  claimants 
of  the  vessel  and  freight  imited  in  an  offer  of  $8,000,  which  the  libel- 
ants accepted,  and  which  the  commissioner  reports  as  the  whole  sal- 
vage allowed.  The  claimants  of  the  cargo  demanded  of  the  com- 
missioner that  he  should  apportion  the  amount  properly  chargeable 
against  the  cargo;  and  to  that  end  they  gave  evidence  of  the  values 
of  the  vessel,  freight,  and  cargo.  The  claimants  of  the  vessel  objected 
to  such  apportionment,  and  the  commissioner  ruled  it  not  within  the 
issue  referred  to  him.  The  former,  therefore,  gave  no  evidence  of 
the  relative  values  of  vessel  and  cargo,  and  the  report  contains  no 
apportionment  of  the  amount  of  salvage  to  be  paid  by  either. 

Upon  the  hearing  of  the  exceptions,  the  claimant  of  the  cargo  states 
that  an  average  bond  has  been  entered  into  between  the  owners  of 
the  vessel  and  cargo,  and  that  the  apportionment  should,  therefore,  be 
left  to  be  adjusted  under  that  bond.     The  bond,  however,  was  not 
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put  in  evidence,  and  the  claimant  of  the  cargo  insists  that  the  re- 
port is  defective  for  want  of  apportionment.  In  a  suit  for  salvage, 
where  there  are  separate  owners  of  the  vessel  and  cargo  libeled,  who 
appear  separately  to  defend  their  separate  interests,  the  action  is  es- 
sentially lor  a  several  and  separate  demand  against  the  property  of 
each  owner.  It  would  be  error,'  therefore,  in  the  court  to  treat  these 
separate  interests  as  joint  and  consolidated,  despite  the  separate  an- 
swers and  claims  demanding  the  recognition  of  the  separate  rights  of 
each,  or  to  render  a  decree  for  the  whole  salvage  in  such  a  form  as  to 
make  it  collectible  wholly  from  either.  Under  such  several  claims 
and  pleadings  the  court  is  bound  to  make  the  apportionment  upon 
the  respective  separate  interests.  This  was  long  since  clearly  an- 
nounced by  the  supreme  court  in  the  case  of  Stratton  v.  Jarvis,  8  Pet. 
4,  where  Stoby,  J.,  says,  (p.  11:) 

"It  is  true  that  the  salvage  service  was,  in  one  sense,  entire;  but  it  cer- 
tainly cannot  be  deemed  entire  for  tlie  purpose  of  founding  a  right  against  all 
the  claimants  jointly,  so  as  to  make  them  all  jointly  responsible  for  tiie  whole 
salvage.  On  the  contrary,  each  claimant  is  responsible  only  for  the  salvage 
properly  due  and  chargeable  on  the  gross  proceeds  or  sales  of  his'  own  prop- 
erty, pro  rata.  It  would  otherwise  follow  that  the  property  of  one  claimant 
might  be  made  chargealile  with  the  payment  of  the  whole  salvage,  which 
would  be  against  the  clearest  principles  of  law  on  this  subject." 

The  same  question  has  a  direct  relation  to  the  right  of  appeal  of 
the  claimants  to  the  supreme  court,  as  dependent  upon  the  amount 
involved,  since  this  right  is  to  be  determined  according  to  the  amount 
chargeable  against  each  severally.  Stratton  v.  Jarvis,  supra;  The 
Connemara,  103  U.  S.  754 ;  Ex  parte  Balthnore  dt  0.  R.  Co.  106  U.  S. 
5;  S.  G.  1  Sup.  Gt.  Bep.  35,  and  cases  there  cited.  An  apportion- 
ment in  some  form  has  been  the  ordinary  practice  in  such  cases,  and 
is  clearly  a  substantial  right,  which  it  would  be  error  to  disregard. 
The  Minnie  Miller,  6  Ben.  117;  The  Cyclone,  16  F^d.  Ebp.  486,489. 
The  apportionment  of  the  salvage  was,  therefore,  a  material  part  of 
the  issue  referred  to  the  commissioner;  and  as  under  his  ruling  the 
owner  of  the  vessel  gave  no  evidence  of  value,  the  case  must  be  sent 
back  that  an  apportionment  may  be  made  upon  such  proofs  as  the 
parties  may  offer.  If  an  average  bond  has  been  entered  into  be- 
tween the  parties,  any  apportionment  ordered  by  the  court  in  this  ac- 
tion would  be  without  prejudice  to  the  covenants  and  obligations  of 
such  a  bond,  so  far  as  the  subject  of  salvage  is  covered  by  it.  An 
order  may  be  entered  in  accordance  herewith. 
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The  Gdbtis  Pabe.' 

iDittriet  Court,  S.  D.  New  Turk,    February  19, 1884.) 

CoLUSiOK  ON  Ebie  Cahal — Rttle  or  THE  Road — Burden  of  Pboof. 

A  loaded  boat,the  B. ,  bound  east  ou  the  Erie  canal.towed  by  a  cable-boat,  met 
a  li^ht  boat.thc  0.  P.,while  turning  a  bend  where  the  cable- boat  must  keep  close 
to  tlie  inside  of  the  turn,  which  was  the  low-path  side.  The  C.  P.  passed  the 
cable-boat  on  the  outside,  and  then,  in  accordance  with  the  rule  of  the  canal,  at- 
tempted to  regain  the  tow-path  side  by  passiug  between  the  cable-boat  and  the 
B.,  over  the  tow-line  of  the  cable-boat,  and  fn  so  doing  was  struck  by  the  B. 
In  an  action  against  the  C.  P.  for  the  dfamage  done  the  h.,htld,  that  the  C.  P., 
having  taken  a  course  -in  accordance  with  the  rule  of  the  canal,  and  the  B. 
haring  done  otherwise,  the  burden  was  on  the  B.  to  excuse  her  omission  to 
conform  to  the  rule ;  and  that,  as  the  B.  failed  to  do  bo  upon  the  evidence^ 
hei;  libel  must  be  dismissed. 

In  Admiralty. 

J.  M.  Mulchahey,  tor  libelant. 

E.  G.  Davis,  for  claimant. 

Benedict,  J.  This  is  an  action  to  recover  for  damages  done  to  the 
oanal-boat  E.  M.  Blazier  in  a  collision  with  the  canal-boat  Curtis 
Park,  on  the  Erie  canal,  at  Middleport  bend.  The  Blazier  was  a 
loaded  boat,  bound  east,  and  beiug  towed  by  a  cable-boat,  No.  8.  The 
Curtis  Park  was  a  light  boat,  bound  west.  The  Curtis  Park  met  the 
cable-boat  and  her  tow  just  as  the  cable-boat  was  turning  the  bend, 
and  when,  owing  to  the  position  of  the  cable,  the  cable-boat  must 
necessarily  keep  close  to  the  inside  side  of  the  turn,  which  was  there 
the  tow-path  side  of  the  canal.  Accordingly,  the  Curtis  Park  pa8»ed 
the  cable-boat  on  the  outside,  or  heel-path  side.  It  was  then  her 
right,  according  to  the  rule  of  the  canal,  to  regain  the  tow-path  side 
by  passing  between  the  cable-boat  and  the  Blazier,  thus  going  over 
the  tow-line  of  the  cable-boat,  the  same  being  slackened  for  that 
purpose.  This  coarse  was  taken  by  the  Curtis  Park ;  but  before  she 
reached  the  tow-path  she  was  struck  by  the  Blazier.  The  collision 
would  not  have  occured  had  not  the  Blazier,  instead  of  keeping  to- 
wards the  berme  batik,  hauled  in  towards  the  tow-path.  Her  excuse 
for  doing  this  is  that  she  supposed  the  Curtis  Park  would^  go  outside 
of  her,  as  she  had  gone  outside  of  the  cable-boat.  The  Curtis  Park 
having  taken  a  course  in  accordance  with  the  rule  of  the  canal,  and 
the  Blazier  having  done  otherwise,  the  burden  is  npon  the  libelant  to 
excuse  her  omission  to  conform  to  the  rule. 

The  assertion  in  behalf  of  the  Blazier  is  that  the  Curtis  Park  at 
first  hauled  to  the  berme  bank,  with  the  intention  of  passing  on  the 
ontside,  thereby  leading  the  Blazier  to  haul  towards  the  tow-path  side, 
and  afterwards  abandoned  this  intention  by  direction  of  the  master  of 
the  Curtis  Park,  who  came  on  deck  as  the  boats  were  passing  and 
directed  his  steersman  to  take  the  tow-path  when  it  was  too  late  to  do 

1  Reported  by  R.  D.  «&  Wyllys  Benedict,  of  the  New  York  bar. 
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«o  without  collision.  The  evidence  has  failed  to  satisfy  me  of  the 
truth  of  this  assertion.  There  is  very  positive  testimony  from  several 
witnesses  that  the  Curtis  Park  at  no  time  took  the  berme  bank,  but 
passed  along  the  cable-boat  close  by;  and  the  fact  stated  by  the 
libelant's  witnesses  to  show  that  the  Curtis  Park  would  be  likely  to 
iake  the  berme  bank,  namely,  that  a  strong  wind  was  blowing  off  the 
tow-path,  rendering  it  impossible  for  a  Ii<^ht  boat  to  regain  the  tow- 
path  in  the  manner  attempted  by  the  Curtis  Park,  is  contradicted  by 
the  libel  itself,  where  it  is  expressly  stated  that  the  wind  was  light. 
Upon  the  evidence  as  it  stands,  I  am  unable  to  find  that  the  libel> 
ant's  boat  has  proved  her  excuse  for  being  where  she  was  when  the 
collision  occurred,  she  then  being  inside  of  the  middle  of  the  canal, 
instead  of  nearer  to  the  berme  bank,  and  accordingly  I  must  dismisa 
ihe  libel,  with  costs. 


Thb  Daumtiibbs.- 
{DMrttt  (hart,  S.  D.  Ntu  York.    December  31, 1883.) 

PSBXIBnOH  TO  SiZTKAOT  QUAITO — RiOHTS  THBBEBT  Ac<)Utl<BI>. 

One  J.  obtained  permission  from  the  govurnment  of  Brazil  to  extract  a  cargo 
of  gnano  or  mineral  phosphate  from  R  island,  and  sent  out  a  vessel  to  get  it, 
but  the  voyage  was  broken  up.  W.,  learning  of  this,  went  to  the  island  with 
his  vessel  and  obtained  the  cargo  by  virtue  of  a  subsequent  permission  obtained 
by  W.  himself.  J.  filed  a  libel  against  W.'s  vessel  and  cargo,  claiming  aa 
«wner  to  recover  the  cargo  obtained  by  W.  Hdd,  that  J.'s  right  of  property 
'Oould  only  attach  to  what  phosphate  lie  might  acquire  possession  of  by  extract- 
ing it  and  loading  it  upon  his  vessel  under  the  permit  issued  to  him,  and  that, 
in  the  absence  oi  proof  of  false  representations  on  W.'s  part  in  obtaining  his 
permission  that  he  was  acting  as  J.'s  agent,  the  libel  must  be  dismissed. 

In  Admiralty. 

Dan.  Marvin,  for  libelant. 

Ooodrieh,  Deady  d  Piatt,  for  claimant. 

Benedict,  J.  It  is  conceded  on  the  part  of  t^e  libelant  that  there 
can  be  no  recovery  in  this  action  unless  the  libelant's  ownership  of 
the  cargo  proceeded  against  has  been  proved.  This  has  not  been 
done.  It  has  been  shown  that  the  libelant,  one  Jewett,  had  obtained 
from  the  government  of  Brazil  permission  to  extract,  for  his  own  use, 
from  Bat  island,  a  cargo  of  guano  or  mineral  phosphate.  He  sent 
out  the  brig  Katie  to  obtain  such  cargo,  but  she  was  condemned  in 
Bio  Grande  do  Sul,  and  her  voyage  broken  up.  At  the  time  of  the 
condemnation  of  the  Katie,  Williams,  the  claimant  in  this  action, 
learned  of  the  destination  of  the  Katie  and  the  object  of  her  voyage, 
and,  acting  upon  such  information,  proceeded  to  Bat  island  with  his 
vessel,  the  Dauntless,  and  there  obtained  the  cargo  now  proceeded 

»  Reported  by  R.  D.  ft  Wyllys  Benedict,  of  the  New  Tork  bar. 
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against.  But  this  cargo  was  pot  obtained  by  virtue  of  the  permit 
that  had  been  issued  to  the  libelant,  but  by  virtue  of  a  subsequent 
permission  which  Williams  obtained  for  himself.  By  the  permission 
issued  to  the  libelant,  the  libelant  acquired  no  interest  in  any  of  the 
phosphate  on  Bat  island.  His  right  of  property  could  only  attach  to 
what  he  might  acquire  possession  of  by  extracting  it  and  loading  it 
upon  his  vessel  under  the  permit  issued  to  him.  I  am,  therefore,  un- 
able to  see  any  ground  upon  which  to  hold  the  libelant  to  be  owner 
of  this  cargo,  which  was  not  extracted  by  him  and  was  never  in  his 
possession.  If  this  cargo  had  been  obtained  by  Williams  through  a 
false  representation  that  in  applying  for  the  permission  that  was 
given  to  him  he  was  acting  in  behalf  of  the  libelant,  and  he  had  been 
allowed  to  take  this  cargo  as  the  agent  of  the  libelant,  and  not  for 
himself,  his  acts  could  have  been  adopted  by  the  libelant,  and  in  such 
case  it  might  not  be  open  to  Williams  to  deny  the  libelant's  owner- 
ship of  cargo  so  obtained.  But  no  such  case  has  been  proved.  The 
most  that  can  be  said  is  that  the  circumstances  proved  are  calculated 
to  cast  suspicion  upon  the  account  given  by  Williams  in  regard  to 
his  acts  in  obtaining  this  cargo.  It  is  not  enough,  however,  in  a  case 
like  this,  to  raise  suspicion.  The  libelant's  ownership  must  be  proved. 
That  not  having  been  'done,  the  action  must  fail. 

Let  a  decree  be  entered  dismissing  the  libel,  with  costs. 

See  opinion  on  argument  of  exceptions  to  libel  in  same  case.    The  Daunt- 
less, 7  Fed.  Sep.  8^. 


Tbb  J.  W.  Dennis. 

{Dtstriet  Court,  N.  D.  New  Tork.    March  28, 1884.) 

RarrAunna  of  Vbssei.  by  a  Ship- Keeper. 

A  vessel  which  has  been  detained  by  a  ship-keeper,  pending;  a  controversy, 
must  be  delivered  up  to  her  owner  immediately  upon  tlie  settlement  of  the  suit. 
The  marshal  will  not  be  justified  in  employing  a  ship-keeper  after  the  suit 
has  been  settled,  merely  because  a  formal  order  of  discontinuance  has  not  been 
entered. 

In  Admiralty. 

This  is  a  motion  in  the  nature  of  an  appeal  from  the  taxation  of 
the  marshal's  bill  of  costs,  by  the  clerk.  The  marshal  employed  a 
ship-keeper  at  $2.50  per  day  to  take  charge  of  the  libeled  vessel.  The 
clerk  allowed  the  bill  at  $1.75  per  day.  Various  affidavits  were  sub- 
mitted by  the  parties.  Some  to  the  effect  that  the  amount  was  too 
high;  others  that  it  was  a  very  reasonable  charge  for  the  work  done. 
It  appears  from  the  affidavits  that  the  controversy  between  the  parties 
has  been  settled,  though  no  formal  order  to  that  effect  has  been  en- 
tered.   It  also  appears  that  since  the  settlement  and  the  taxation  by 
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the  clerk  as  aforesaid  the  ship-keeper  has  retained  possession  of  the 
Tessel  and  has  demanded  pay  for  his  services. 

George  N.  Loveridge,  for  motion. 

James  A.  Murray,  opposed. 

GoxE,  J.  I  have  read  with  care  all  of  the  affidavits  and  papers 
submitted  in  this  case  and  have  reached  the  conclusion  that  the  bill 
of  costs  and  disbursements  as  taxed  by  the  clerk,  February  28, 1884, 
cannot  with  propriety  be  reduced.  As  the  stipnlation  limits  the  in- 
quiry to  the  items  of  that  bill,  I  express  no  opinion  upon  the  question 
as  to  the  right  of  the  ship-keeper  to  compensation  since  that  day. 
There  should  be  no  delay,  however,  if  the  controversy  is  settled,  in 
discontinuing  the  action  and  restoring  the  vessel  to  her  proper  owner. 


The  Ontonagon. 

{Dutriet  Court,  N.  D.  2ftv)  York.    March,  1884.) 

Costs — Libel  in  Rem— Settlement. 

The  respondent  in  a  suit  for  seamen's  w««;p<i  cnnnot  nvoid  the  payment  of 
costs  by  settling  with  the  libelant  without  the  knuwkdge  of  his  proctois. 

Cook  d  Fitzgerald,  for  libelant. 

WiUiama  <£  Potter,  for  respondent. 

GoxE,  J.  This  is  a  libel  for  seamen's  wages.  The  simple  question 
is :  can  the  respondent  by  a  settlement  with  the  libelant  avoid  the 
payment  of  costs  ?  I  am  clearly  of  the  opinion  that  he  cannot.  The 
libelant  was  compelled  by  the  respondent's  refusal  to  pay  his  wages 
to  commence  this  suit.  Costs  and  disbursements  were  incurred,  due 
not  only  to  the  proctors,  but  to  the  marshal  and  clerk.  By  paying 
the  libelant  the  respondent  admits  that  the  claim  against  him  was 
a  just  one.  Why  should  he  not  discbarge  all  the  debts  which  his 
own  conduct  made  it  necessary  to  incur  ?  To  permit  a  party,  by  means 
of  what  Judge  Betts  sententiously  terms  "an  out-door  settlement," 
to  avoid  the  payment  of  such  obligations  would  be  to  encourage  prac- 
tices which  the  court  should  be  slow  to  sanction.  Courts  of  admiralty 
in  actions  of  this  character  have  seldom  failed  in  similar  circum- 
stances to  grant  protection  to  the  injured  party.  The  Sarah  Jane,  1 
Blatchf.  &  H.  401,  422;  The  Victory,  Id.  443;  The  Planet,  1  Spr. 
11;  Angell  v.  Bennett,  Id.  85;  Coiling  v.  Nickereon,  Id.  126;  Oaines  v. 
Travis,  1  Abb.  Adm.  301. 

The  libelant's  proctors  are  entitled  to  recover  their  costs  to  be  taxed 
fey  the  clerk. 
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FheiiFB  V.  Gakada  Gent.  B.  Go. 

{dreuU  Court,  N.  D.  New  York.    AprU  3, 1882.)     , 

Rbvoyai.  or  Catjsb — Amenbino  CoMPLAnrr. 

Where,  before  the  removal  of  a  cause,  the  state  court  has  reatrtcted  plaintiff 
to  his  cause  of  action  for  breach  of  contract,  on  which  an  attachment  has  been 
granted,  aud  he  has  elected  to  consent  to  such  order,  and  it  is  still  in  force 
-when  the  case  is  removed  to  the  federal  court,  a  motion  by  plaintiff  in  the  cir- 
cuit court  for  leave  to  amend  bis  complaint  may  t)e  denied,  no  change  in  the 
relative  position  or  rights  of  the  parties  having  been  made. 

Motion  to  Serve  Amended  Gomplaint. 

Mullin  d  Oriffin,  for  plaintiff. 

Edward  C.  James,  for  defendant. 

Wallace,  J.  Before  this  action  was  removed  into  this  court  the 
state  court  had  granted  an  order  restricting  the  plaintiff  from  aver- 
ring in  his  complaint  anj  cause  of  action  against  the  defendant  other 
than  for  alleged  breach  of  contract  set  forth  in  the  affidavit  upon 
which  the  defendant's  jproperty  was  attached  and  its  appearance 
thereby  compelled.  Although  the  main  point  considered  by  the  state 
court  upon  the  motion  which  resulted  in  such  order  was  the  right  of 
the  plaintiff  to  incorporate  into  his  complaint  a  cause  of  action  and 
prayer  for  equitable  relief,  the  order  made  was  both  broad  and  ex- 
plicit in  its  terms,  and  confined  the  plaintiff  to  the  cause  of  action 
set  forth  in  the  affidavit  for  the  attachment.  The  plaintiff  elected  to 
consent  to  that  order  as  a  condition  of  retaining  his  attachment, 
which  would  otherwise  have  been  vacated.  Whether  the  state  court 
would  have  thus  adjudged  if  the  plaintiff  had  complained  upon  a 
cause  of  action  at  law  only,  it  is  not  for  this  court  to  determine.  It 
suffices  that  the  order,  as  made,  was  in  force  when  the  action  was 
removed  to  this  court.  Undoubtedly,  this  court  has  power  to  modify 
that  order,  but  it  would  be  unseemly,  when  nothing  has  occurred 
since  the  removal  to  change  the  rights  or  position  of  the  parties,  to 
disregard  the  adjudication  of  the  state  court  made  upon  hearing  and 
deliberation  and  consented  to  by  the  plaintiff. 

Although  the  plaintiff  is  entitled,  by  the  Code  of  Procedure  of  the 
state,  to  amend,  as  of  course,  within  the  time  limited  by  the  Code 
.ifter  the  defendant  has  answered,  that  right  was  waived,  in  so  far  as 
the  exercise  of  it  would  involve  any  departure  from  the  terms  of  the 
order,  by  the  election  signified  upon  the  hearing  which  resulted  in 
the  order. 

The  motion  for  leave  to  serve  the  amended  complaint  is  denied. 
v.l9,no.ll — 51 
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SiMPKiNB  V.  Lake  Seobe  &  M.  S.  Bt.^ 

{Uireuit  Court,  B.  D.  Nev  York.    December  28, 1883.) 

Removed  Causb— Jdribdiction  of  State  Court— Dbtbrmihatiom  of  C!oirnioi<- 

IXSa  JUIUBDICTIOKAL  ISSUB  MOT  PrOFBRLT  UaD  ON  MOTION  FOR  BECURITT  FOB 

Costs. 

An  action  liAviDg  been  begun  in  ^  state  court,  under  a  state  statute  giving 
that  court  jurisdiction  of  such  actions  when  brought  against  a  foreign  cor- 
poration,  provided  the  plaintiff  be  a  resident  of  the  state,  the  answer  averred, 
as  an  objection  to  the  iurisdiction,  that  the  plaintiff  was  not  a  resident  of  the 
state.  The  defendant  having  removed  the  action  to  this  court,  moved  for  se- 
curity for  cos'ts  on  affidavits  tending  to  show  such  non-residence  of  the  plain- 
tiff, which  were  met  by  counter  aflidavits.  Hdd,  that  tlie  issue  thus  presented 
was  one  of  the  issues  of  the  cnuse  presented  by  the  pleadings  and  was  control- 
ling ;  for  if  the  action  would  fail  in  the  state  court  on  account  of  the  plaintiff's 
non-residence,  it  would  fail  in  tliis  court;  and  that  the  determination  of  a  ju- 
risdictional fact,  which  might  involve  a  dismissal  of  the  action,  could  not  prop- 
erly be  soui^bt  by  a  motion  on  affidavits,  but  should  be  left  to  abide  the  trial  of 
the  issue  presented  by  the  answer. 

Motion  to  Compel  Security  for  Costs. 

C.  Ferguson,  Jr.,  for  plaintiff. 

Burrill,  Zabriskie  A  Burrill,  for  defendant. 

Benedict,  J.  This  case  comes  before  the  court  upon  a  motion  on 
the  part  of  the  defendant  to  compel  security  for  costs,  upon  the  ground 
that  the  plaintiff  is  a  non-resident.  The  action  was  commenced  in 
the  supreme  court  of  the  state.  The  complaint  filed  in  the  state 
court  averred  that  the  defendant  is  a  foreign  corporation.  By  a  stat- 
ute of  the  state,  the  supreme  court  of  the  state  has  jurisdiction  of 
actions  like  the  present  when  brought  against  foreign  corporations, 
provided  the  plaintiff  be  a  resident  of  the  state,  not  otherwise.  The 
answer  filed  in  the  state  court  averred,  by  way  of  objection  to  the 
jurisdiction,  that  the  plaintiff  Vas  not  a  resident  of  the  state  of  New 
Tork,  but  of  England.  Thereafter,  the  defendant  removed  the  case 
to  this  court,  and  now  moves  for  security  for  costs  upon  affidavits  tend- 
ing to  show  the  plaintiff  to  be  a  non-resident  of  the  state.  Counter- 
affidavits  are  read  in  support  of  the  plaintiff's  averment  that  he  is  a 
resident.  The  issue  thus  raised  is  the  same  raised  by  the  defendant's 
answer.  It  is  one  of  the  issues  of  the  cause  presented  by  the  plead- 
ings while  the  cause  was  in  the  state  court.  This  issue  tendered  by 
the  defendant's  answer  is,  moreover,  controlling;  for  if  the  defendant 
be  a  non-resident,  as  the  answer  asserts,  the  action  would  have  failed 
in  the  state  court  for  want  of  jurisdiction,  and  must  therefore  fail 
here,  notwithstanding  the  plaintiff,  if  a  non-resident,  may  also  be  an 
alien,  and  the  action,  for  that  reason,  one  which  this  court  is  compe- 
tent to  entertain.  For  it  is  the  cause  instituted  in  the  state  court 
which  is  to  be  determined  by  this  court,  and  the  plaintiff's  residence, 
if  fatal  to  the  action  in  case  it  had  remained  in  the  state  court,  must 

1  Reported  by  R.  D  &  Wyllys  Benedict,  of  the  New  York  bar. 
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be  fatal  here.  The  defendant,  therefore,  by  the  present  motion,  seeks 
the  determination  of  a  jurisdictional  fact,  which  determination,  if  in 
accordance  with  the  defendant's  contention,  would  involve  a  dismissal 
of  the  action.  Such  a  determination  oannot,  in  my  opinion,  be  prop- 
erly sought  in  this  manner  by  a  motion  upon  affidavits,  but  should  be 
left  to  abide  the  result  of  the  trial  of  the  issue  presented  by  the  an- 
swer. 

Motion  denied. 


IfoojtB  and  others  v.  Nobth  BrvsB  Conbtbttotion  Co.  and  others. 

LOireuit  Oourt,  N.  V.  Nm  York.    April  3, 1884.) 

JtJBiBDTcnoK  (w  Fbdbbai.  CotmT»— Sepahate  Conthovkrst. 

Where  citizens  of  New  York,  who  are  creditors  of  «  New  Jersey  corpora- 
tion, bring  suit  in  the  nature  of  a  creditor's  bill  to  reach  real  estate  which  they 
allege  was  fraudulently  and  unlawfullv  conveyed  to  a  New  York  corporation, 
no  relief  being  demanded  against  the  New  Jersey  company,  Iidd.  that  there  was 
no  separate  controversy  between  citizens  of  different  states  such  as  to  give  Ju- 
risdiction to  the  United  States  courts. 

On  Motion  to  Bemand. 

Edward  W.  Paige  and  Alomo  P.  Strong,  for  plaintiffs. 

P.  B.  McLennan,  Otto  T.  Bannard,  and  Albert  B.  Boardman,  for 
defendants. 

CoxB,  J.  .The  plaintiffs  are  citizens  of  New  York.  The  defendant, 
the  North  Eiver  Construction  Company,  is  a  New  Jersey  corporation. 
The  other  two  defendants  are  New  York  corporations.  The  plain- 
tiffs are  creditors  of  the  construction  company.  There  being  no 
pleading  before  the  court  but  the  complaint,  it  must  be  the  sole  guide 
in  determining  the  character  of  the  action.  The  relief  demanded  is 
that  certain  real  estate  alleged  to  have  been  paid  for  by  the  construc- 
tion company,  when  insolvent,  and  conveyed  direct  to  the  railway 
company  in  fraud  of  the  plaintiffs'  rights,  be  sold  to  satisfy  their 
claims.  Also  that  an  injunction  issue  restraining  the  defendants  from 
disposing  of  or  incumbering  the  land.  No  judgment  is  asked  against 
the  construction  company. 

Because  the  plaintiffs  are  not  judgment  creditors,  it  is  argued  that 
there  is  a  controversy  between  them  and  the  construction  company, 
and  that  this  court  therefore  has  jurisdiction.  In  one  sense,  un- 
doubtedly, this  is  true,  but  is  it  such  a  controversy  as  is  contemplated 
by  the  statute?  Is  it,  to  use  the  language  of  the  chief  justice  in 
Hyde  v.  Ruble,  104  U.  S.  409,  "a  separate  and  distinct  cause  of  ac- 
tion ?"  Does  the  complaint  state  two  cftuses  of  action  or  one  ?  No 
separate  judgment  could  be  entered  against  the  construction  com- 
pany. Should  the  trial  court  find  on  the  main  issue  that  there  were 
no  purchases  of  land  as  alleged,  the  complaint  would  be  dismissed  as 
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to  all  of  the  defendants  withont  reference  to  what  the  proof  might  be 
upon  the  question  of  indebtedness.  Test  it  in  another  wa^.  Sup- 
pose on  the  trial  the  plaintiffs  prove  that  they  are  creditors  of  the  con- 
struction company  and  there  stop.  Would  there  be  a  judgment 
against  that  company  for  the  amount  so  proved  or  a  general  decree  in 
favor  of  all  the  defendants?  It  is  thought  that  under  the  allegations 
of  this  complaint  the  latter  would  be  the  inevitable  result.  In  Barney 
V.  Latham,  103  U.  S.  205,  on  the  contrary,  there  were  two  entirely 
distinct  controversies  in  each  of  which  judgment  could  be  entered. 
In  the  case  at  bar  the  perplexities  which  surround  the  question  of 
jurisdiction  are  enhanced  by  reason  of  the  anomalous  character  of 
the  action,  but  it  may  be  said  with  certainty  that  the  goal  which  the 
plaintiffs  seek  is  the  land  in  the  possession  of  the  West  Shore  com- 
pany. In  order  to  reach  it  they  must  establish  a  number  of  facts, 
regarding  which  undoubtedly  a  controversy  may  arise  between  them 
and  the  construction  company.  For  instance :  they  must  prove  that 
the  company  was  insolvent,  that  its  money  paid  for  the  land,  that 
the  transfer  was  collusively  made,  that  they  are  creditors,  etc.  The 
construction  company  is  interested  in  disproving  each  of  these  prop- 
ositions :  but  are  they  not,  if  denied,  issues  to  be  tried  rather  than 
separate  and  distinct  causes  of  action?  I  am  constrained  to  hold 
that  the  motion  should  prevail  on  the  ground  that  the  action,  if  it 
can  be  maintained  at  all,  must  proceed  upon  the  theory  that  there  is 
no  separate  and  distinct  controversy  which  can  be  fully  determined 
between  the  plaintiffs  and  the  construction  company,  within  the 
meaning  of  the  second  clause  of  the  second  section  of  the  act  of  1875. 

The  complaint  has  been  considered  solely  with  reference  to  the 
question  of  jurisdiction.  It  is  not  intended  that  anything  said  upon 
this  question  shall  be  considered  as  an  intimation  that  a  creditor  who 
has  not  established  his  claim  by  a  judgment  can  maintain  an  action 
of  this  character. 

The  motion  to  remand  is  granted. 


Nashua  &  L.  B.  Cobp.  ana  others  v.  Boston  &  L.  B.  Gobp.  and 

others. 

(Circuit  Court,  D.  Ma»sachuteU$.    March  25, 1884.) 

1.  Consolidated  RAitnoADS— Status  in  Different  States. 

Two  corporations,  charted  under  the  laws  of  different  states  and  afterwards 
consolidated  under  the  laws  of  both,  are  separate  in  so  far  tliat  each  state  is 
left  the  control  over  the  charter  it  grants,  and  identical  in  so  far  that  the  cor- 
porations may  represent  each  other  in  suits  by  or  against  either  of  them. 

2.  Same— Eqcitt— Pooling  Agent. 

The  pooling  agent,  under  a  contract  between  railroad  companies,  is  a  trustee, 
and  as  such  is  accountable  in  a  court  of  equity  for  his  acts. 
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3.  Sam£ — Pauties  to  Suits. 

The  plaintiff  is  entitled  to  join  as  defendftnte  with  the  corporation  all  per- 
sons into  wtao9e  hands  they  can  truce  the  funds  of  the  joint  management. 

5.   BAME — CONTKACT — ESTOPPBL. 

A  pooling  contract  being  once  executed,  one  corporation  is  estopped  from 
denying  the  validity  of  its"own  act  in  making  it,  In  defense  of  an  action  for 
its  infraction  brought  by  the  other.  Still  less  can  the  agents  of  the  parties 
set  up  such  a  defense. 

In  Equity. 

F.A.  Brooks,  for  plaintiffs. 

S,  A.  B.  Abbott,  for  defendants. 

Nelson,  J.  The  bill  sets  forth,  in  substance,  that  for  the  term  of 
20  years  from  and  after  Ootobex  1,  1858,  the  Nashua  &  Lowell  Bail- 
road  and  (the  Boston  &  Lowell  Bailroad  were  operated  jointly  under 
a  pooling  contract,  by  the  terms  of  which  both  roads  were  to  be  placed 
under  the  control  and  management  of  a  joint  agent  to  be  appointed 
by  the  directors  of  the  two  corporations,  and  the  joint  earnings  and 
expenses  were  to  be  shared  in  the  proportion  of  31  per  cent,  of  the 
whole  to  the  plaintiff  and  69  per  cent,  to  the  defendant  corporation, 
the  division  to  be  made  on  the  first  days  of  April  and  October  in  each 
year;  that  the  defendant  Hosford  was  appointed  and  acted  as  the 
joint  agent  under  the  contract  from  April,  1875,  until  the  expiration 
of  the  contract ;  that  thd  defendant  Bartlett,  who  was  also  the  treas- 
urer of  the  defendant  corporation,  was  appointed  and  acted  as  cashier 
of  the  joint  funds ;  that  Hosford,  while  agent,  had,  in  violation  of  the 
contract  and  without  authority,  paid  over  to  the  defendant  corpora- 
tion from  the  joint  earnings  large  sums  of  money,  amounting,  as  al- 
leged, to  1208,086,  being  31  per  cent,  of  the  interest,  reckoned,  at  7 
per  cent,  a  year,  from  1872  to  1878,  on  the  entire  outlay  of  ^;he  de- 
fendant corporation  in  the  erection  of  new  passenger  stations  in  Bos- 
ton and  Winchester,  in  building  the  Mystic  River  Railroad,  and  in 
purchasing  certain  shares  of  the  Salem  &  Lowell  and  Lowell  &  Law- 
rence Railroads,  (after  deducting  dividends  on  the  shares,)  the  whole 
of  which  expenditure  was,  by  the  terms  of  the  contract,  to  be  borne 
solely  by  the  defendant  corporation;  that  Bartlett,  at  the  termination 
of  the  contract  in  1878,  had  in  his  possession  as  cashier  the  sum  of 
$60,000  of  the  joint  funds,  31  per  cent,  of  which  belonged  under  the 
contract  to  the  plaintiff;  and  that,  acting  under  the  direction  of  the 
defendant  corporation,  he  had  refused  to  pay  the  plaintiff  its  share 
thereof,  but  had  either  retained  such  share  in  his  own  hands,  or  had 
paid  it  over  to  the  defendant  corporation.  The  prayer  of  the  bill  was 
for  an  account. 

The  Boston  &  Lowell  Railroad  Corporation  and  Bartlett  have  de- 
murred to  the  bill",  assigning  various  grounds  of  demurrer. 

By  the  familiar  rules  governing  courts  of  equity  the  plaintiff  is 
clearly  entitled  to  equitable  relief  upon  the  case  stated  in  the  bill. 
The  joint  earnings  of  the  roads  constituted  a  trust  fund  in  the  hands 
of  the  joint  agent,  to  be  held  by  him  as  a  trustee  for  the  benefit  of  the 
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two  corporations,  and  to  be  applied  by  him  in  the  manner  specified 
in  the  contract.  A  failure  on,  his  part  to  perform  this  duty  rendered 
him  liable  to  account  to  the  party  aggrieved.  If,  through  the  mis- 
taken or  wrongful  act  of  the  agent,  the  Boston  &  Lowell  road  has  re- 
ceived a  larger  share  of  the  net  earnings  than  belonged  to  it  under 
the  contract,  the  plaintiff  is  at  liberty  to  follow  the  fund  into  the 
hands  of  the  defendant  corporation  and  compel  its  restitution.  If, 
as  the  defendants  argue,  the  pooling  contract  was  not  within  the  cor- 
porate powers  of  the  parties  to  it,  that  can  afford  no  defense  to  the 
Boston  &  Lowell  road,  when  called  upon  to  restore  to  the  plaintiff  the 
sums  received  in  excess  of  its  due  share.  As  the  contract  has  been 
fully  executed,  and  the  defendant  road  has  availed  itself  of  all  the 
benefits  to  be  derived  from  it,  that  corporation  is  now  estopped  to 
deny  its  validity.  Still  less  can  the  agents  of  the  parties  set  up  a  de- 
fense of  this  character  which  is  not  open  to  their  principals. 

Bartlett  is  properly  joined  as  a  defendant.  The  plaintiff  is  entitled 
to  join  as  defendants  with  the  defendant  corporation  all  persons  into 
whose  hands  it  can  trace  Any  part  of  the  funds  of  the  joint  manage- 
ment. 

It  has  already  been  decided  in  this  case  that  the  plaintiff,  as  a  cor- 
poration chartered  by  the  laws  of  New  Hampshire,  can  maintain  this 
suit  in  this  court  against  the  defendants,  who  are  citizens  of  Massa- 
chusetts, although  the  plaintiff  is  a  part  of  a  joint  or  consolidated 
corporation  under  the  laws  of  New  Hampshire  and  Massachusetts. 
8  Fed.\^Bep.  458.  Corporations  thus  created  are  separate  for  the  pur- 
poses of  jurisdiction,  and  to  enable  each  state  to  exercise  control  over 
the  charters  which  it  grants  and  over  the  acts  of  the  corporation  within 
its  own  limits.  But  the  corporations  are  so  far  identical  that  they 
represent  each  other  in  suits  by  or  against  either  of  them,  and  the 
judgments  or  decrees  will  bind  the  whole  corporation.  Home  V.Bos- 
ton d  M.  R.  R.  18  Fed.  Bep.  50.  The  Massachusetts  corporation  is 
therefore  not  a  necessary  party  to  this  bill. 

The  bill  waives  an  answer  under  oath.  By  waiving  the  oath  no 
discovery  is  sought,  and  it  is  not  necessary  to  interrogate  the  defend- 
ants specially  and  partic  ularly  upon  the  statements  of  the  bill.  Equity 
rules  40,  41. 

The  bill  prays  that  the  defendant  corporation  may  answer  by  its 
president,  J.  6.  Abbott.  This  must  be  regarded  as  mere  surplusai^e, 
and  not  as  ground  of  demurrer.  The  plaintiff  is  entitled  to  the  answer 
of  the  corporation,  but  has  no  right  to  require  that  it  shall  answer  by 
its  president. 

Demurrers  overruled. 
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Umitoo  Sta.tk8  V.  Stowe  and  others. 

{Vittriei  Court,  D.  Minnetota.    February  23, 1884.) 

1.  Double  (Jokfensatiok — Pbohibitioh-  Affucablb  OmIjT  to  Official  Sbbv- 

ICB8. 

Officers  and  agents  of  the  government  are  not  forbidden  to  receive  extra  com- 
pensation for  services  rendered  entirely  apart  from  their  official  functions,  but 
only  for  services  required  of  them  within  the  scope  of  their  employment. 

2.  Paymbkt  op  Fbeioht — Agent  Entitled  to  Rbimbckbkmewt. 

The  statutes  do  not  forbid  the  payment  of  freight  by  an  Indian  agent  when 
supplies  are  demanded  at  once  by  a  sudden  emergency,  and  an  agent  paying 
such  charges  is  entitled  to  reimbursement. 

Action  upon  the  bond  of  Lewis  Stowe,  late  Indian  agent  at  the 
White  Earth  Beservation.  Defendant  Stone,  as  snch  agent,  and  un- 
der the  direction  of  the  commissioner  of  Indian  affairs,  hired  Warren, 
the  official  interpreter  at  the  agency,  to  render  certain  services  as  a 
day  laborer  in  the  government  warehouse,  and  as  a  clerk  in  the 
agent's  office.  For  such  services  he  paid  Warren  $336.  This  item 
was  disallowed  by  the  accounting  officers  of  the  government  in  the 
settlement  of  Stowe's  account,  under  sections  1764, 1765, 2074-,  2076, 
Rev.  Bt.  For  the  transportation,  in  1876  and  1877,  of  certain  gov- 
ernment property  from  St.  Paul  to  Detroit,  Minnesota,  for  the  use  of 
the  agency,  defendant  Stowe  paid  to  the  Lake  Superior  <&  Missis- 
sippi Bailroad  Company  $210.67,  and  to  the  Northern  Pacific  Bail- 
road  Company  $52.55,  which  expenditures  were  disallowed  by  the 
accounting  officers  of  the  government,  under  paragraph  2,  §  1,  c.  133, 
(18  St.  at  Large,  452,)  also  section  1,  Supp.  Eev.  St.  171,  (Richard- 
son's.) For  the  deficiency  caused  by  these  disallowances  this  action 
is  brought. 

C.  A.  Congdon,  Asst.  U.  S.  Atty.,  for  plaintiff. 

Gordon  E.  Cole,  for  defendants. 

Nelson,  J.  Stowe,  the  agent,  was  authorized  by  the  commissioner 
of  Indian  affairs  to  have  the  services  performed  for  which  he  paid 
Warren,  the  interpreter.  The  law  required  the  agent  to  execute  this 
order.  Eev.  St.  §  2058,  p.  362.  Warren  was  not  forbidden  to  receive 
compensation  for  doing  the  work.  Sections  1764  and  1765,  Bev.  St., 
do  not  apply  to  tliis  case,  for  the  employment  was  not  in  the  line  of 
his  official  duty  as  interpreter,  and  had  no  connection  with  it.  It  is 
only  when  extra  and  additional  duties  are  imposed  upon  an  officer  as 
a  part  of  bis  duty,  and  he  is  bound  to  obey  or  perform  them,  that 
such  officer  is  not  entitled  to  and  cannot  receive  extra  pay,  unless  it 
is  fixed  by  law,  and  "the  appropriation  therefor  explicitly  states  that 
it  is  for  such  additional  pay,"  etc. 

2.  In  my  opinion  section  1,  par.  2,  Supp.  Eev.  St.  p.  171,  and  sec- 
tion 5,  act  of  1864,  granting  land  to  the  Lake  Superior  &  Mississippi 
Railroad  Company,  and  section  11,  charter  Northern  Pacific  Bailroad 
Company,  do  not  forbid  the  payment  of  freight  by  the  defendant;  and 
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it  was  admitted  in  the  argument  that  a  sudden  and  unforeseen  emer- 
gency bad  arisen,  requiring  prompt  action  in  the  interest  of  human- 
ity. If  so,  an  equitable  credit,  at  least  to  the  extent  of  the  claim 
made  by  the  defendant,  should  be  allowed,  under  the  act  of  March  31, 
1797.     See  V.  S.  v.  Lowe,  1  Dill.  §86.  x 

Judgment  is  ordered  for  defendants. 


A  provision  in  an  act  of  congress,  prohibiting  persons  holding  office  under 
the  United  States  from  receiving  compensation  for  discharging  the  duties  of 
any  other  office,  does  not  apply  to  services  entirely  unconnected  with  their 
official  position.     U.  8.  v.  Brindle,  4  Sup.  Ct.  Kep.  180.— [Ed. 


> 


EosE  V.  Stephens  &  Condit  Tbansp.  (Jo. 
{Vireuit  Court,  S.  D.  Nea  York.    April  8,- 1882.) 

New  Tbial— Damages— Peksonal  Injury— Newly- Discovekkd  EvroENCE. 

In  an  action  to  recover  damages  for  a  personal  injury  a  motion  by  defendant 
for  a  new  trial  >]ecause  of  newly-discovered  evidence  as  to  tlie  extent  of  plain- 
tiff's injuries  will  not  be  granted  where  it  does  not  appear  that  defendant,  be- 
fore the  trial,  made  any  investigation  as  to  the  character  of  the  injuries  received. 

Motion  for  New  Trial. 

Chauncey  Shaffer,  for  plaintiff. 

Thomag  E.  Stillman,  for  defendants. 

Wallace,  J.  The  motion  for  a  new  trial  upon  the  ground  of  newly- 
discovered  evidence  should  not  be  granted,  because  the  defendant 
has  failed  to  show  that  by  the  exercise  of  reasonable  diligence  the 
evidence  newly  discovered  could  not  hfcve  been  obtained  and  used 
upon  the  trial.  The  evidence  relates  to  the  extent  of  the  injuries  re- 
ceived by  the  plaintiff  through  the  negligence  of  the  defendant.  The 
plaintiff  alleged  in  his  complaint  that  he  had  sustained  severe  inju- 
ries, and  claimed  $5,000  damages.  It  does  not  appear  that  prior  to 
the  trial  the  defendant  made  any  investigation  to  ascertain^the  char- 
acter or  extent  of  these  injuries.  Its  oflBcers  seem  to  have  contented 
themselves,  in  their  preparation  for  a  defense  of  the  action,  with  ac- 
cepting the  plaintiff's  case  as  it  might  appear  upon  the  trial,  so  far 
as  this  issue  is  concerned.  If  it  had  been  shown,  upon  this  motion, 
that  an  effort  had  been  unsuccessfully  made  upon  their  part,  by  in- 
quiry of  such  persons  as  would  be  likely  to  have  knowledge  of  the 
facts,  to  ascertain  the  character  of  the  plaintiff's  injuries,  a  very  dif- 
ferent case  would  be  presented,  and  one  which  might  appeal  with 
some  force  to  the  favorable  consideration  of  the  court.  To  grant  the 
motion  upon  such  a  case  as  is  made  would  encourage  snpineness  on 
the  part  of  defendants.     The  precedent  would  encourage  defendants 
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to  ignore  proper  preparation  upon  one  material  issue,  in  order  to 
obtain  the  chances  of  a  second  trial  in  case  of  failure  upon  the  other 
issaes. 
The  motion  is  denied. 


In  re  Account  of  Allen,  Chief  Supervisor  of  Elections,  etc.* 
[Ditlriet  Court,  E.  D.  New  York.    November  12, 1883.) 

Accounts  of  Shpervisob  of  Elections— Act  op  Fkbruart  22, 187B,  (18  St.  at 
Larob,  333,) — U.  8.  Rev.  St.  i  2031 — Certificate  of  Judgb  under  {  846. 
The  effect  of  Rev.  81.(2031,  is  not  such  as  to  bring  the  accounts  of  a  chief  su- 
pervisor of  elections  within  the  scope  of  the  act  of  February  22, 1876.  (18  St.  at 
Large,  333,)  providing  for  the  passing  of  accounts  of  clerks,  marshals,  district 
attorneys,  and  United  States  commissioners  in  open  court. 

Account  of  Supervisor  of  Elections. 

Frank  W.  Angel,  Asst.  U.  S.  Atty.,  for  the  United  States. 

John  ./.  Allen,  for  himself. 

Benedict,  J.  The  account  of  John  J.  Allen,  the  chief  supervisor 
of  elections  in  this  district,  was  presented  to  the  district  judge  of  the 
district,  and  was  certified  by  him  pursuant  to  section  203 1  of  the  Ee  vised 
Statutes  in  the  manner  heretofore  adopted  with  reference  to  other 
similar  accounts.  The  same  account  is  now  submitted  to  the  district 
court  by  the  district  attorney,  for  the  purpose  of  having  the  account 
passed  on  in  open  court,  in  the  manner  provided  for  the  accounts  of 
clerks,  marshals,  district  attorneys,  and  United  States  commissioners 
by  the  act  of  February  22, 1875,  §  1,  (18  St.  at  Large,  333.)  This  ac- 
tion on  the  part  of  the  district  attorney  has  raised,  among  others,  the 
question  whether  the  effect  of  section  2031  is  to  bring  the  accounts 
of  a  chief  supervisor  of  election  within  the  scope  of  the  subsequent 
act  of  Februaiy  22,  1875,  which  act  is,  by  its  terms,  limited  to  the 
accounts  of  clerks,  marshals,  district  attorneys,  and  United  States 
commissioners.  Upon  this  question  my  opinion  is  that  no  such  effect 
can  be,  given  to  section  2031,  and  that  the  act  of  February  22, 1875, 
has  no  application  to  the  accounts  of  a  chief  supervisor  of  election. 
For  this  reason,  therefore,  if  there  were  no  other,  the  court  is  con- 
strained to  decline  to  enter  upon  the  inquiry  tendered  by  the  dis- 
trict attorney  in  reference  to  this  account,  without  passing  upon  the 
validity  of  a  statute  like  this  of  February  22,  1875,  Which  seeks  to 
authorize  proving  of  an  accoimt  "in  open  court"  before  a  circuit  or 
a  district  court,  and  at  the  same  time  provides  for  the  revision  of 
the  action  of  the  court  by  the  accounting  officers  of  the  treasury. 
See  v.  S.  v.  Ferreira,  13  How.  40;  U.  S.  v.  Todd,  Id.  note,  p.  52; 
Ex  parte  Gana,  17  Fed.  Kep.  471. 

1  Reported  by  U.  D.  &  Wyllys  Benedict,  of  the  New  York  bar. 
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A  further  saggestion  haying  been  made  that  the  judge's  certificate 
attached  to  this  acooant  is  not  a  certificate  such  as  contemplated 
by  section  846,  I  take  this  occasion  to  say  that  the  certificate  is 
in  the  form  adopted  many  years  ago,  and,  so  far  as  I  am  avare,  it 
has  always,  up  to  this  time,  been  deemed  a  sufficient  compliance  with 
the  provisions  of  section  846.  In  my  opinion,  no  other  or  different 
certificate  can  be  required  of  the  judge  in  respect  to  this  account. 

The  account  is  therefore  directed  to  be  returned  to  the  district  at- 
torney, to  be  dealt  with  by  him  as  he  may  be  advised. 


► 


Hbndbyx  and  others  v.  Fitzpatbiok. 

[Oircuit  Court,  D.  Mauaehutettt.    April  2, 1884.) 

CSONTBMPT— POWEK  OP   COUHT  TO  ReTOKK  ITB  OrdBRS. 

Ad  order  committing  a  defendant  for  contempt,  in  refusing  to  pay  a  sum  of 
money,  is  civil,  and  not  criminal,  in  its  nature,  and  the  court  which  committed 
him  is  at  liberty  to  relense  him  again  in  case  he  shows  himself  unable  to  com- 
ply with  the  requiremeuig  of  the  court 

In  the  Matter  of  Contempt  of  Court. 

T.  W.  Porter  and  /.  McG.  Perkins,  for  complainants. 

A.  H.  Briggs,  for  defendant. 

Before  Lowell  and  Nelson,  JJ. 

Lowell,  J.  In  this  case  the  defendant  was  edjoined  from  In- 
fringing a  patent,  pendente  lite,  because,  though  the  court  had  serious 
doubts  of  its  validity,  the  defendant  had  himself  sold  the  patent  to 
the  plaintiffs  for  a  considerable  sum  of  money,  and  it  was  thought  no 
more  than  justice  that  he  should  refrain  from  violating  bis  own  im- 
plied warranty  until  the  final  hearing.  Afterwards  proceedings  for 
contempt  for  a  violation  of  the  injunction  were  prosecuted  by  the 
plaintiffs,  and  after  evidence  taken  and  a  hearing,  the  defendant 
was  ordered  to  pay  the  fees  of  the  master  by  a  certain  day,  the  costs 
of  the  proceedings,  and  certain  profits  assessed  by  the  master,  by  cer- 
tain other  days,  and  in  default  of  payment  to  be  conunitted.  These 
last  two  sums,  when  paid  in,  were  to  be  paid  out  to  the  plaintiffs. 
The  defendant  failed  to  make  the  last  two  payments,  and  was  com- 
mitted to  prison.  After  he  had  been  in  confinement  for  about  two 
weeks  the  district  judge,  with  my  approval,  though  I  was  unable  to 
sit  in  the  case,  permitted  the  defendant  to  go  before  the  master  and 
prove,  if  he  could,  in  proceedings  like  those  under  the  poor-debtor 
law  of  Massachusetts,  that  he  had  no  property  which  he  could  apply 
to  the  payment  of  his  debts.  The  plaintiffs  were  duly  notified  of  the 
hearing  before  tlie  master  and  did  not  attend,  and  the  master  admit- 
ted the  defendant  to  take  the  poor-debtor's  oath;  and  thereupon  the 
court  discharged  him  upon  his  own  recognizance. 
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The  plaintiffs  now  move  that  the  defendant  may  be  recommitted 
nnder  the  original  order.  They  argne  that  every  order  since  made  in 
the  cause  is  nUra  vires  and  void,  because  the  first  order  was  a  final 
decree  in  a  criminal  case,  and  could  not  be  varied  after  the  term ; 
and  because  the  defendant  could  only  be  discharged  from  arrest  by 
the  pardon  of  the  president.  It  would  be  a  sufficient  answer  to  this 
argument,  that,  if  the  order  was  a  criminal  one,  having  the  conse- 
quences contended  for,  the  fine  should  have  been  made  payable  to  the 
United  States,  and  the  plaintiffs  would  have  no  concern  with  it;  but 
we  will  explain  why  all  the  orders  are,  in  our  opinion,  proper.  The 
original  order  was  an  interlocutory  civil  order,  for  the  benefit  of  the 
plaintiffs;  and  the  commitment  was  for  failure  to  pay  the  money, 
not  for  the  original  contempt.  While,  therefore,  the  imprisonment 
may  not  have  been  strictly  and  technically  within  our  poor-debtor 
law,  (Eev.  St.  §  991,)  which,  however,  we  think  it  was,  yet  it  should, 
at  all  events,  be  governed  by  similar  rules.  It  was  made  in  this 
way,  because  the  master  found  that  the  contempt  was  not  willful, 
and  I  thought  that  no  punishment  was  necessary.  The  process  of 
contempt  has  two  distinct  functions, — one,  criminal,  to  punish  dis- 
obedience, the  other,  civil  and  remedial,  to  enforce  a  decree  of  the 
court  and  indemnify  private  persons.  In  patent  causes  it  has  been 
usual  to  combine  the  two,  and  to  order  punishment  if  it  is  thought 
proper;  or  indemnity  to  the  plaintiff,  if  that  is  all  that  justice  requires ; 
or  both.  Re  MuUee,  7  Biatchf.  23;  Doubleday  v.  Sherman,  8  Blatchf. 
45;  SchiUinger  v.  Gunther,  14  Blatchf.  152;  Phillipa  v.  Detroit,  3 
Ban.  &  A.  150;  Dunks  v.  Gray,  3  Fed.  Bkp.  862;  Searls  v.  Warden, 
13  Fed.  Rep.  716;  Matthews  v.  Spangenberg,  15  Fed.  Rep.  813. 

We  are  aware  that  it  was  at  one  time  the  opinion  of  Judge  Blatch- 
FORO  that  a  sum  of  money  ordered  to  be  paid  to  a  plaintiff,  in  a  cause 
of  this  kind,  was  a  criminal  fine,  which  could  only  be  remitted  by  a 
pardon;  but  we  are  of  opinion  that  such  a  fine  for  the  benefit  of  a 
private  person  cannot  be  remitted  by  the  president,  and  is  a  debt  of 
a  civil  nature;  and  that  Judge  Blaxohfobd-  has  so  treated  it  in  the' 
latest  case  which  has  come  before  him.  His  first  opinion  is  stated  in 
Mullee's  Case,  7  Blatchf.  23,  and  rischer  v.  Hayes,  6  Fed.  Rep.  63 ; 
but  when  the  latter  case  came  before  the  supreme  court,  they  expressed 
a  signilicant  doubt  whether  the  order  to  pay  money  for  the  use  of 
the  plaintiff  was  not  an  interlocutory  decree  in  a  civil  cause,  {Hayes 
v.  Fischer,  102  U.  8.  121 ;)  and  when  the  case  came  back.  Judge 
BiiATCHPOBD  admitted  the  defendant  to  bail,  {Fischer  v.  Hayes,  7  Fed. 
Bbp.  96,)  which  he  could  not  have  done  if  the  judgment  were  crim- 
inal in  its  nature.  The  doubt  of  the  supreme  court  might  well  have 
been  even  more  strongly  expressed.  An  order  upon  a  defaulting  trus- 
tee, assignee  in  bankruptcy,  or  other  person  subject  to  account,  to 
pay  money  into  court,  is  civil,  and  may  be  waived  by  the  party  ad- 
versely interested,  and  is  a  debt  to  which  a  bankrupt  law,  discharging 
the  debt,  and  an  insolvent  law,  discharging  the  person,  are  applicable. 
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See  Baker' »  Cote,  2  Strange,  1162;  Ex  parte  Parker,  3  Ves.  554; 
and  the  decisions  hereinafter  cited. 

In  MeWiUiams'  Case,  1  Schoales  &  L.  169,  a  defendant  in  con- 
'  tempt  for  not  paying  a  legacy  into  the  court  of  chancery  in  obedience 
to  its  order  was  attached  while  attending  the  commissioner  to  be  ex- 
amined as  a  bankrupt.  His  arrest  was  lawful,  if  the  contempt  was 
a  criminal  ofifense.  That  very  learned  chancery  lawyer,  Lord  Bedes- 
DALB,  said  that  it  was  merely  a  mode  of  enforcing  a  debt;  that  if  it 
were  not  so  he  had  no  right  to  make  the  original  order;  that  the 
substance  and  not  the  form  of  the  proceeding  must  govern,  and  its 
substance  was  not  criminal.  The  petitioner  was  discharged.  The 
same  point  was  decided  in  the  same  way  in  Ex  ■parte  Jeyes,  3  Dea.  & 
Ch.  764;  and  Ex  parte  Bury,  3  Mont.  D.  &  D.  309. 

The  remark  of  the  lord  chancellor  in  McWiUia7n8'  Case,  that  he 
bad  no  right  to  make  an  order  of  this  sort  for  the  benefit  of  a  private 
person,  excepting  as  a  civil  remedy,  is  highly  pertinent  to  this  case. 

Where  a  person  had  been  committed  to  prison  for  nine  months  for 
contempt  in  not  paying  money  into  a  county  court,  sitting  in  bank- 
ruptcy. Jambs,  L.  J.,  said :  "Tiie  order,  on  the  face  of  it,  is  wrong,  for 
it  is  an  absolute  order  of  commitment  for  contempt  of  court  for  non- 
payment of  money.  This  is  a  penal  sentence.  The  court  of  chan- 
,  eery  never  made  an  order  in  this  form."  And  again :  "The  order  of 
commitment  was  such  as  bad  never  been  made  in  the  court  of  chan- 
cery, and  was  justly  characterized  by  the  chief  judge  as  novel  and 
surprising."  Ex  parte  Hooaon,  L.  K.  8  Ch.  231.  This  distinction  is 
preserved  in  our  Revised  Statutes.  The  courts  have  power  to  punish 
for  contempt,  (section  725 ;)  but  all  forms  and  modes  of  proceeding 
which  are  usual  in  equity  may  be  followed  in  cases  in  equity.  Section 
913.  By  virtue  of  section  725  the  district  court  may  punish  con- 
tempts. Like  power  is  given  the  district  judge  when  sitting  in 
chambers  in  bankruptcy,  by  section  4973;  and  the  cognate  but  dis- 
tinct power  of  enforcing  his  decrees  "by  process  of  contempt,  and 
other  'remedial'  process,"  is  recognized  by  section  4975.  See  In  re 
Chiles,  22  Wall.  157.  Some  of  the  older  cases  hold  that  in  contempt 
in  civil  cases  at  common  law,  the  proceedings,  after  the  order  of  at- 
tachment,  should  be  on  the  crown  side  of  the  court;  that  is,  in  the 
name  of  the  sovereign.  The  King  v.  Sheriff  of  Middlesex,  3  Term 
R.  133;  Same  v.  Same,  7  Term  R.  439;  Folger  v.  Hoogland,  5  Johns. 
235.  This  is  still  the  better  practice,  or,  at  least,  a  good  practice, 
if  punishment  is  asked  for.  Cartivright's  Case,  114  Mass.  230;  Dn- 
ratit  v.  Sup'rs,  1  Woolw.  377;  .U.  S.  ex  rel.  v.  A.,T.  d  S.  F.  Ry.  Co. 
16  Fed.  Rep.  853.  If  this  was  ever  the  rule  of  chancery,  it  has  long 
since  ceased  to  be  so,  when  the  sole  purpose  of  the  attachment  is  to 
enforce  a  decree  or  order,  such,  for  instance,  as  to  sign  an  answer, 
to  make  a  conveyance,  to  pay  money,  etc.  All  such  orders  may  be 
waived  or  condoned  by  the  private  person  interested  in  them,  and  are 
civil  and  remedial.     Ex  parte  Hooson,  supra;  Ex  parte  Eicke,  1  Glyn. 
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&  J.  261;  Wall  v.  Atkinson,  2  Eose,  196;  Wyllie  v.  Green,  1  De  Gex 
4  J.  410;  Bvf  urn's  Case,  13  N.  H.  14;  People  v.  Craft,  7  P&ige,  825; 
Jackson  v.  BiUiags,  1  Gaines,  262;  /Inon.  2  P.  Wms.  481;  Const  v. 
Ebers,  1  Mad.  530;  SmitA  v.  Blofield,  2  Ves.  &  B.  100;  Brown  v. 
i4n(freu.>s,  1  Barb.  227;  Ex  parte  Muirhead,  2  Ch.  Div.  2^;  Lees  v. 
Newlon,  L.  R.  1  C.  P.  6.58;  J^e  Rnwlins,  12  Law  T.  (N.  S.)  57. 

In  patent  oases  it  has  been  usual  to  embrace  in  one  proceeding  the 
public  and  the  private  remedy — to  punish  the  defendant  if  found 
worthy  of  punishment,  and,  at  the  same  time,  or  as  an  alternative, 
to  assess  damages  and  costs  for  the  benefit  of  the  plaintiff,  as  is  seen 
by  the  cases  cited  in  the  beginning  of  this  opinion.  A  course  analo- 
gous to  this  has  been  said,  obiter,  to  be  proper,  by  Miller,  3.,  in  Re 
Chiles,  22  Wall.  157, 168.  "The  exercise  of  this  power  has  a  twofold 
aspect,  namely, — First,  the  proper  punishment  of  the  guilty  party  for 
his  disrespect  of  the  court  and  its  order ;  and,  the  second,  to  compel 
bis  performance  of  some  act  or  duty  required  of  him  by  the  court 
which  he  refuses  to  perform,"  citing  Stimpson.v.  Putnam,  41  Vt.  288, 
where  a  defendant  was,  at  the  same  time,  fined  $50  for  the  benefit 
of  the  state,  and  $1,170  and  interest  and  costs  for  that  of  the  party 
injured  by  breach  of  an  injunction.  The  chancellor  in  that  case 
said :  "This  proceeding  for  contempt  is  instituted  not  only  to  punish 
the  guilty  party,  but  also,  and  perhaps  chiefly,  to  cause  restitution  to 
the  party  injured."  Such,  we  repeat,  has  been  the  practice  in  pat- 
ent causes.  It  is  used  in  other  cases,  as  in  the  familiar  one  of  a 
witness  neglecting  to  answer  a  summons,  who  may  be  fined  for  his 
disobedience,  and  also  be  required  to  testify. 

If  the  proceedings  should  be  criminal  in  form  it  would  make  no 
difference.  A  criminal  sentence,  for  the  benefit  of  a  private  person, 
is  to  be  treated  as  civil  to  all  intents  and  purposes.  It  is  beyond  the 
king's  pardon,  and  within  the  equitable  jurisdiction  of  the  court  at 
an  times.  4  Bl.  Comm.  285.  At  this  place  the  author,  speaking  of 
disobedience  to  any  rule  or  order  of  court,  of  the  sort  we  are  con- 
sidering, says: 

"Indeed,  the  attacliment  for  most  part  of  thi8  species  of  contempts,  and 
especially  for  non-payment  of  costs  and  non-performance  of  awards,  is  to  be 
looked  upon  rather  as  a  civil  execution  for  the  benefit  of  the  injured  party, 
though  carried  on  in  the  shape  of  a  criminal  process  for  a  contempt  of  the 
authority  of  the  court.  And  therefore  it  hath  l)een  held  that  such  contempts, 
and  the  process  thereon,  being  properly  the  civil  remedy  of  an  individual  for 
a  private  injury,  are  not  released  or  affected  by  the  general  act  of  pardon." 

Where  a  defendant  had  been  convicted  of  an  offense  arrainst  the 
laws  prohibiting  lotteries,  and  had  been  sentenced  to  a  term  of  im- 
prisonment, which  had  expired,  and  to  pay  costs  for  the  use  of  the 
prosecutor,  and  had  not  paid  them,  he  was  discharged  from  custody 
under  the  lord's  act,  which  was  an  early  insolvent  law,  like  our  poor- 
debtor  laws,  so  far  as  the  discharge  of  the  person  is  concerned.    Rex 
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y.  Stokes,  Cowp.  136.  Aston,  J.,  after  saying  that  an  attachment  is 
an  execation  for  a  civil  debt,  and  that  the  public  offense  had  been 
purged  by  the  imprisonment,  added:  "This  stage  of  the  cause,  there- 
fore, is  merely  of  a  civil  nature,  and  a  matter  solely  between  party 
and  party^  unconnected  with  the  offense  itself;"  that  it  comes  within 
the  insolvent  debtor's  act :  "If  not,  the  consequence  must  be  impris- 
onment for  life;  for  a  general  pardon  would  not  extend  to  him;"  that 
is,  would  not  release  him  from  costs  due  a  private  person,  or  from 
imprisonment  on  account  of  them,  "as  was  agreed  in  Rex  v.  Stokes, 
23  Geo.  II."  So,  where  a  penalty  was  inflicted  by  a  criminal  pro- 
ceeding, but  for  the  benefit  of  a  private  person,  and  an  attachment 
was  issued  for  want  of  a  sufficient  distress,  BnLLBR,  J.,  said  that  the 
proceeding  was  like  a  civil  action,  and  that  Ex  parte  Whitchurch,  1 
Atk.  54,  where  attachment  for  not  performing  an  award  was  held  to 
be  criminal,  was  no  longer  law.  It  was  held,  therefore,  that  the  de- 
fendant could  not  be  attached  on  Sunday.  The  King  v.  Myers,  1 
Term.  B.  265.  We  do  not  mean  to  be  understood  that  the  court  has 
a  general  discretion  to  annul  orders  passed  for  the  benefit  of  a  party 
to  the  suit ;  but  that  where  inability  is  shown  to  comply  with  the  or- 
der,— as,  for  instance,  insanity,  if  the  decree  requires  an  act  to  be 
done,  or  poverty,  if  the  decree  is  for  the  payment  of  money, — it  is 
according  to.  the  course  of  the  courts  and  of  all  courts,  to  discharge 
the  imprisonment,  of  which  the  end  is  proved  to  be  unattainable. 
See,  besides  the  oases  already  cited,  Wall  v.  Court  of  Wardens,  1  Bay, 
434 ;  Re  Stoeatman,  1  Cow.  144 ;  Kane  v.  Haywood,  66  N.  C.  1 ;  Gal- 
land  V.  Galland,  44  Gal.  478 ;  Pinckard  v.  Pinckard,  23  Ga.  286. 

Where  an  attorney  of  any  court  fails  to  pay  over  money  to  his 
client,  the  court  may,  after  due  proceedings,  commit  him  for  a  con- 
tempt. This  was  formerly  considered  to  be  criminal,  and  is  fully  ex- 
plained in  2  Hawk.  P.  G.  218  et  seq.  But  it  has  long  since  been  set- 
tled that  it  is  of  a  civil  character.  Ez  parte  Ctdliford,  8  Barn.  & 
C.  220;  Rex  v.  Edwards,  9  Barn.  &  G.  652.  The  lord  chief  justice 
in  the  latter  case  said  that  it  had  "always"  been  held  that  attach- 
ments for  non-payment  of  money  were  in  the  nature  of  civil  process. 

In  Reg.  v.  Thcmiton,  4  Exch.  820,  and  The  Queen  v.  Hills,  2  El. 
&  Bl.  175,  costs  in  a  criminal  case  were  in  question,  and  the  defend- 
ant was  discharged — ^in  one,  because  the  prosecutor  had  proved  for 
the  amount  in  bankruptcy,  and*  thus  waived  the  attachment,  and  in 
the  other,  because  the  defendant  had  been  discharged  as  an  insolvent. 
In  the  former  of  these  cases,  it  was  said  by  Fashlet,  arguendo,  that 
the  courts  had  exercised  the  power  to  discbarge  a  defendant  in  such 
a  case,  on  account  of  poverty,  as  early  as  29  Edw.  I. 

It  was  admitted,  in  argument,  in  the  case  before  us,  that  the  court 
would  not  have  been  justified  in  imposing  a  pecuniary  fine  upon  the 
defendant  if  be  had  proved  his  poverty  before  the  order  was  made, 
but  that  afterwards  it  was  too  late.     We  are  of  opinion  that  no  such 


Digitized  by 


Google 


BSABLS   V.  UEBBIAU. 


315 


distinction  can  be  maintained,  but  thai  the  defendant  sboold  be  re- 
leased from  imprisonment  in  such  a  case,  though  his  evidence  is  pro- 
duced while  the  order  is  in  process  of  enforcement  against  him. 
Petition  denied. 

See  /n  re  Cary,  10  FxD.  Bef.  622^  and  note,  629.— [Ed. 


BsiiBLS  V.  Mbbbiam  and  another. 

[Circuit  Court,  8.  D.  New  York.    January  30,  1882.) 

Patents  fob  Iitvkntions— Patent  No.  221,452— Invention. 

Patent  No.  221,4b2,  grauted  to  Anson  Searls,  as  assignee  of  John  M.  Under- 
wood, the  inventor,  November  11, 1879,  for  an  improvement  in  whip-sockets, 
is  void  for  want  of  invention. 

In  Equity. 

J.  P.  Fitch,  for  plaintiff. 

N.  Davenport,  for  defendants. 

Blatchfobd,  J.  This  suit  is  brought  on  letters  patent  No.  221,- 
482,  granted  to  the  plaintiff,  as  assignee  of  John  M.  Underwood,  the 
inventor,  November  11, 1879,  for  an  "improvement  in  whip-sockets." 
The  whip-socket  is  formed  of  a  hollow  cylinder,  the  upper  open  end 
of  which  is  provided  with  a  flexible  elastic  ring  of  India  rubber  or 
analogous  material,  for  the  purpose  of  holding  the  whip-stock  upright 
by  the  pressure  between  it  and  the  interior  of  the  ring.  The  ring 
fits  in  a  recess  or  annular  groove  in  the  upper  open  end  of  the  socket, 
BO  as  to  be  retained  therein  by  its  own  elastic  expansive  force.  The 
inner  edge  of  the  ring  is  corrugated,  or  provided  with  projections 
formed  on  and  extending  from  the  inner  edge  of  the  body  of  the  ring, 
inwards  towards  its  center.  These  projections  are  entirely  separated 
from  each  other,  with  spaces  between  them,  so  that  they  will  not  be 
pressed  into  contact  with  one  another,  by  the  insertion  of  the  butt  of 
the  whip-stock  in  the  socket.  The  extreme  inner  faces  of  the  pro- 
jections form  a  circle  and  support  the  stock  by  pressing  against  it, 
while  they  yield  to  permit  it  to  be  pushed  in  or  drawn  out,  and  the 
ring,  though  disturbed  in  place  by  those  movements,  will  readjust 
itself  in  the  recess  when  the  stock  is  removed,  because  it  is  held 
therein  by  its  elastic  force  alone.     The  patent  has  two  claims  : 

"(1)  The  combination  with  a  whip-socket  having  an  annular  recess  in  it, 
of  a  flexible  elaatic  ring,  which  may  be  held  in  such  recess  by  its  own  ela.stic 
force,  and  which  is  provided  on  its  inner  edge  with  non-contiguous  projec- 
tions, separated  so  tliat  they  cannot  ho  pressed  into  contact  witii  one  another 
by  the  insertion  of  the  wl)ip-i"iocls  into  the  ring.  (2)  The  ring  composed  of 
a  body  with  such  projection's." 
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The  Bpecification  sets  forth  that  "a  simple  rubber  ring,  without 
projections,  had  been  used,  held  in  an  annular  recess  in  the  mouth 
of  th^  socket,  the  interior  of  the  ring  being  made  small  enough  to 
grasp  the  whip-stock,  and  such  a  ring  has  been  held  in  place  in  the 
recess  in  the  socket  by  its  own  expansive  force;"  also,  that  radial 
slits  have  been  out  in  the  inner  edge  of  the  ring  without  removing 
any  of  the  rubber.  The  point  of  the  new  arrangement  is  stated  to 
be,  that  "the  separated  projections,  while  they  are  rigid  enough  to 
liol'd  the  whip  upright  and  >prevent  it  from  wabbling,  will  yet  so  easily 
give  way  to  the  pressure  of  the  stock  as  to  allow  the  stock  to  be  readily 
inserted  and  removed." 

It  is  obvious  that  a  plain  ring,  or  a  ring  with  radial  slits,  has  the 
same  action  in  combination  with  an  annular  recess,  in  which  it  is 
held  by  its  elastic  force  alone,  so  far  as  regards  its  readjustment  in 
Ihe  recess  when  disturbed,  that  a  ring  with  inward  non-contiguous 
projections  has.  The  co-action  between  the  recess  and  the  part  of 
the  ring  in  it,  when  the  part  of  the  ring  out  of  it  and  next  the  stock 
is  disturbed,  is  the.  same  in  all  three  cases.  Therefore,  if  the  ring 
with  inward  non<-contiguous  projections  existed  before,  even  though 
without  the  annular  recess,  there  was  no  patentable  invention  in 
using  such  ring  with  the  old  annular  recess  with  which  the  plain  ring 
had  been  used. 

The  date  of  the  Underwood  invention  was  May,  1 878.  The  rubber 
disk,  defendants'  Exhibit  G,  with  non-contigueus  projections,  existed 
in  1873.  The  number  of  projections  and  the  number  and  size  of  the 
openings  between  the  projections  depended  then,  and  depends  now, 
on  the  thickness  of  the  rubber.  That  fact  was  then  known.  It  was 
also  then  known  that  the  capacity  of  the  nibber  to  exert  the  expan- 
sive force  necessary  to  maintain  its  place  in  the  annular  recess  de- 
pended on  its  substance  and  thickness.  In  Tiew  of  the  use  in  an 
annular  recess  of  a  plain  ring  of  sufficient  substance  and  thickness 
to  maintain  its  place  in  the  annular  recess,  the  fact  that  defendants' 
Exhibit  C  was  not  used  in  an  annular  recess,  but  was  clamped  be- 
tween the  end  of  the  socket  and  a  cap,  is  not  sufficient  to  make  it  a 
patentable  invention  to  use  in  an  annular  recess  a  rubber  thicker 
than  defendants'  Exhibit  C,  with  the  same  character  of  non-contigu- 
ous projections.  The  action  of  the  inner  part  of  the  ring  against  the 
stock,  so  far  as  the  non-contiguous  projections  are  concerned,  is  the 
same  whether  the  outer  part  of  the  ring  is  held  in  an  annular  recess, 
or  is  clamped  between  the  end  of  the  socket  and  a  cap.  It  is  quite 
apparent,  as  is  stated  by  the  expert  for  the  plaintiff,  that  the  number, 
or  size,  or  shape  of  the  openings  between  the  projections  does  not 
constitute  a  substantial  difference,  so  long  as  they  are  of  sufficient 
size  and  of  a  proper  shape  to  permit  the  stock  to  pass  through  the 
ring  without  forcing  the  edges  of  the  projections  in  oontaot  with  each 
other,  and  the  smaller  portions  of  the  projections  are  extended  towards 
the  center.    These  conditions  are  found  in  defendants'  Exhibit  C. 
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When  the  idea  is  oaoe  saggeBted,  as  in  that  exhibit,  to  have  openings 
of  that  character,  it  is  but  ordinary  knowledge  to  vary  their  number 
and  size  according  to  the  thickness  of  the  material. 

Neither  claim  Of  the  patent  can  be  sustained,  and  the  bill  is  dis- 
missed, with  costs. 


Pbhtlarge  v.  Pentlaboe.* 

(Circuit  Court,  B.  D.  New  Fork.    January  22, 1884.) 

Intkhferino  Patents— Action  under  Rev.  St.  §  4918— Plea  in  Bar. 

In  an  action  under  Hev.  St.  i  4918,  where  the  plaintiff  seeks  to  have  the  de- 
fendant'i  patent  declared  void  on  the  ground  that  it  is  for  tlie  game  invention, 
and  subsequent  to  the  plaintiff's  p.-Uent,  a  plea  in  bar  by  the  defendant,  which 
admits  the  priority  of  the  plaintiff's  patentfor  the  same  invention,  but  sets  out 
a  fact  which  would  render  the  plaintiff's  patent  void  for  want  of  novelty, 
must  be  overruled,  because  the  fact  is  immaterial  in  this  proceeding. 

In  Equity. 

Preston  Stevempn,  for  plaintiff. 

Brodhead,  King  do  Voorhees,  for  defendants. 

Bekedict,  J.  This  case  has,  for  the  convenience  of  counsel,  been 
presented  in  several  aspects.  To  an  amended  bill  the  defendants 
have  filed  a  demurrer.  The  questions  raised  by  this  demurrer  are  the 
same  as  those  heretofore  raised  and  determined  upon  a  demurrer  to 
the  original  bill  in  this  cause.  The  action,  so  far  as  it  rests  upon 
facts  supposed  to  make  out  a  case  of  duress,  is  not  strengthened  by 
anything  contained  in  the  amended  bill,  nevertheless  the  amended  bill 
can  stand  for  the  same  reason  that  the  original  bill  was  allowed  to 
stand.     The  demurrer  to  the  amended  bill  is  therefore  overruled. 

Next  may  be  considered  the  question  raised  by  a  motion  on  the  part 
of  the  plaintiff  to  strike  from  the  files  a  plea  interposed  by  the  de- 
fendants ;  or,  otherwise,  that  the  plea  stand  as  an  answer.  By  this 
motion  the  question  has  been  raised  whether  the  fact  stated  in  the 
plea  most  not  be  brongbt  before  the  court  by  answer,  and  not  plea. 
This  action  is  a  proceeding  taken  by  virtue  of  Bev.  St.  §  4918, 
where  provision  is  made  for  a  suit  in  equity  whenever  there  are  in- 
terfering patents.  The  bill,  after  setting  forth  a  certain  patent  issued 
to  the  plaintiff,  as  the  first  inventor  of  the  invention  therein  described, 
charges  that  the  defendants  have  a  patent  issued  subsequent  to  the 
plaintiff  s  patent,  and  for  same  invention,  which  patent  the  plaintiff 
prays  may  be  declared  void,  pursuant  to  the  provisions  of  section 
4918.  To  this  biU  the  defendants  have  interposed  a  plea  in  bar  of 
the  action,  in  which  plea  they  say  that  the  invention  described  in  the 
plaintiff's  patent  was  described  in  an  English  patent  issued  in  1855 

iReported  by  R.  D.  &  Wyllys  Benedict,  of  the  New  York  bar. 
v.l9,no.ll— 52 
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to  William  Rowland  Taylor,  and  printed  and  published,  and  filed  in 
the  United  States  patent-office  prior  to  the  time  of  the  plainti£^'8  al- 
leged invention,  by  reason  whereof  plaintiff's  patent  is  void,  and  does 
not  entitle  him  to  maintain  any  action  based  thereon.  And  the  ques- 
tion arises  whether  the  snbject-matter  of  this  plea  can  be  brought  be- 
fore the  court  by  plea.  If  a  decision  of  this  question  of  practice  were 
necessary  on  this  occasion,  it  might  be  difficult  to  assign  any  sub- 
stantial reason  why,  if  the  facts  stated  in  the  plea  respecting  the 
English  patent  be  fatal  to  the  plaintiff's  right  of  action,  such  facts 
may  not  be  presented  by  plea,  provided  the  defendant  elect,  as  this 
defendant  has  done,  to  present  them  in  that  way,  and  not  by  answer. 
But  a  decision  of  that  question  is  not  called  for  here,  inasmuch  as  the 
argument  of  the  plea,  which  was  had  without  prejudice  to  the  ques- 
tion raised  by  the  motion,  has  satisfied  me  that  the  plea  must  be 
overruled  upon  the  ground  that  the  fact  pleaded,  if  true,  is  immate- 
rial in  an  action  like  the  present. 

The  proceeding  is  statutory,  instituted  by  virtue  of  section  4918. 
Such  a  proceeding,  as  I  conceive,  has  for  its  sole  Object  a  determina- 
tion of  the  question  of  interference  and  of  priority  of  invention.  It  is, 
by  the  terms  of  the  statute,  limited  to  cases  of  interfering  patents, 
and  it  is  only  in  case  interfering  patents  are  found  to  have  been  is- 
sued that  the  court  is  empowered  to  "adjudge  and  declare  either  of 
the  patents  void."  The  implication  is  that  when  the  patents  are 
found  to  interfere,  the  result  of  the  proceeding  shall  be  a  decree 
making  void  the  patent  issued  to  the  later  inventor.  But  if  the  de- 
fendant in  such  an  action  may  attack  the  plaintiff's  invention  upon 
■  any  ground  which  the  statute  permits  to  be  set  up  by  answer  in  an 
action  for  infringement,  it  would  often  result  that  the  proceeding 
would  fail  to  secure  an  adjudication  of  the  question  of  interference, 
and  so  the  proceeding  be  rendered  futile  for  the  purpose  which  the 
statute  intended  should  be  accomplished.  Such  would  be  the  result 
in  this  case.  By  this  plea  the  defendant  admits  the  averment  of  the 
bill  that  the  plaintiff's  patent  is  for  the  same  invention  as  that  de- 
scribed in  the  defendant's  patent,  and  also  that  the  plaintiff  was  the 
first  inventor.  Upon  these  facts,  according  to  the  statute,  the  plain- 
tiff should  have  a  decree  declaring  the  defendant's  patent  void,  and 
yet  if  the  plea  be  allowed  the  plaintiff  will  obtain  no  adjudication 
upon  this  question,  while  the  defendant  will  obtain  a  decree  declar- 
ing the  plaintiff's  patent  void  and  leaving  his  own  to  stand;  and  this, 
too,  when  the  fact  stated  in  his  plea,  if  true,  taken  in  connection 
with  the  facts  stated  in  the  bill,  which  are  admitted,  show  the  de- 
fendant's patent  to  be  also  void.  The  defendant,  then,  by  his  plea 
and  his  admission,  taken  together,  shows  his  own  patent  void,  and, 
upon  that  showing,  claims  a  decree  declaring  the  plaintiff's  pat- 
ent void  and  leaving  his  own  unaffected.  Such  a  result  cannot,  as 
it  seems  to  me,  be  permitted.  According  to  my  anderstanding  of 
the  statute,  the  proceeding  permitted  thereby  is  to  be  confined  to  a 
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deiermination  of  the  qnestions  of  interference  and  priority,  and,  if  I 
am  right  in  this,  the  issue  tendered  by  the  plea  is  immaterial.  This 
oonolnsion  has  not  been  reached  without  giving  careful  consideration 
to  the  opinion  expressed  by  Treat,  J.,  in  Foster  y.  Lindsay,  3  Dill. 
126,  where  the  opposite  conclusion  was  arrived  at.  With  all  my  re- 
spect for  the  opinion  of  that  distinguished  judge,  I  am  unable  to 
agree  with  him. 

An  order  will  accordingly  be  entered  overruling  the  plea. 


Globe  Nail  Co.  v.  United  States  Hobse  Nail  Go.     (Two  Cases.) 
{Gireuit  Court,  D.  ifat*aehittett$.    March  20, 1884.) 

1.  PaTEHT— HoBSB-SHOK  NAIlA-IltTBIKOEMENT. 

Patent  No.  92,355  for  a  horse-shoe  nail  made  br  cold-rolling  the  shank  of  a 
beaded  blank  cut  from  a  hot-rolled  ribbed  bar,  heid  to  be  infringed  by  the  man- 
ufacture of  a  nail  produced  in  the  same  manner,  ezceptathat  the  head  is  cold- 
rolled,  and  a  small  portion  of  the  shank  next  to  the  head  not  rolled  at  all. 

2.  Same— Method  not  Hhown  is  Pbevioub  Patent.  * 

The  nail  secured  by  letters Ko.  92,355  differs  in  hardness  in  its  different  parts; 
and  the  validity  of  the  patent  is  not  affected  by  the  description  in  a  previou» 
patent  of  a  method  of  manufacturing  nails  of  uniform  hardness  thronghont. 

3.  Bake — Keissdkd  Patent  No.  5,207. 

Reissued  patent  No.  6,207  7iM  to  be  substantially  identical  with  the  original. 
No.  78,644,  and  therefore  valid. 

4.  SAMK — iNFRTNaEMENT — HoRSB-BHOB  NaILB. 

The  process  described  by  reissue  No.  6,207,  of  beveling  the  points  of  horse-shoe 
nails  bv  spreading  the  metal  laterally  and  then  shaving  off  the  superfluous 
projections,  held  to  be  infringed  by  a  method  purporting  to  force  the  metal  up- 
wards instead  of  sidewise 

In  Equity. 

Chauncey  Smith  and  Oeorge  L.  Roberta,  for  complainant 

Browne,  Holmes  dt  Browne,  for  defendant. 

Before  Lowell  and  Nelson,  JJ. 

Nelson,  J.  The  first  of  these  suits  is  for  the  infringement  of 
patent  No.  92,855,  granted  to  Arlon  M.  Polsey,  July  6)  1869,  for  an 
improved  manufacture  of  nails.  According  to  the  description  given 
in  the  specification,  the  invention  consists  in  a  horse-shoe  nail,  the 
head  of  which  is  in  that  condition  of  softness  which  is  produced  by 
hot-rolling  the  metal,  and  the  shank  or  body  of  which  is  hardened  by 
rolling,  when  cold,  with  a  constantly  increasing  pressure  from  head 
to  point.  A  blank  is  first  cut  from  a  hot-rolled  ribbed  bar,  the  pro- 
jection and  form  of  the  rib  being  that  of  the  finished  head  of  the  naU. 
The  blank,  when  cold,  is  submitted  to  a  rolling  process,  which  be- 
gins at  or  near  the  base  of  the  head,  and  continues  with  a  gradually 
increasing  compression  to  the  point.  By  this  operation  the  rigidity 
of  the  body  of  the  nail  is  left  nearly  uniform  throughout  its  whola 
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length,  since  its  cross-section  diminishes  in  area  from  head  to  point 
in  about  the  same  ratio  as  Ihe  metal  becomes  harder  under  the  in- 
creasing pressure.  A  nail  is  thus  formed- with  the  head  sufficiently 
soft  to  yield  under.tbe  hammer  and  imbed  in  the  groove  of  the  horse- 
shoe, with  the  shank  near  the  head  hard  enough  to  keep  from  bend- 
ing, but  not  so  hard  as  to  prevent  it  from  conforming  readily  to  the 
nail  hole,  and  with  the  point  end  so  rigid  as  to  retain  its  form  and 
direction  in  driving.     The  single  claim  of  the  patent  is  this : 

"A  nail  made  by  punching  or  cutting  from  hot-rolled  ribbed  bare  of  metal 
a  headed  blank,  substantially  as  described,  and  by  elongating,  hardening, 
and  compressing  the  shanks  of  such  blanks  by  cold-rolling  from  the  head  to 
the  point,  thereby  giving  to  all  parts  of  tliie  nail  so  produced  the  peculiar 
qualities  specified." 

The  nail  manufactured  by  the  defendant  is  made  in  the  same 
manner,  and  is  in  all  respects  the  same  as  the  Polsey  nail,  except 
that  in  the  case  of  the  former  the  head  is  cold-rolled  with  diminish- 
ing hardness  from  the  top  to  the  base,  and  the  cold-rolling  of  the  body 
commences  a  short  distance  below  the  base  of  the  head,  thus  leaving 
a  small  part  of  thg  shank  next  the  head,  described  as  about  one-tenth 
of  the  length  of  the  blank,  unrolled.  The  position  of  the  defendant 
is  that  these  alterations  in  structure  take  its  nail  out  of  the  claim  of 
the  patent.  But  we  are  unable  to  give  to  them  this  effect.  The  leav- 
ing unrolled  a  small  portion  of  the  shank  next  the  head,  where  in  the 
patent  the  metal  is  left  comparatively  soft,  so  as  to  easily  conform  to 
the  irregularities  of  the  nail-hole,  is  manifestly  only  a  trivial  and  un- 
substantial variation  from  the  Polsey  nail.  The  same  may  be  said  of 
the  added  hardening  of  the  head.  An  attempt  is  made  to  show  that 
by  making  the  shank  soft  near  the  head  the  nail  will  drive  and  fit  the 
nail-hole  more  readily,  and  th'at  hardening  the  upper  part  of  the 
bead  renders  it  better  capable  of  resisting  the  wear  of  the  pavement, 
and  thus  a  more  serviceable  nail  is  produced.  We  think  the  evidence 
fails  to  prove  this.  But,  if  true,  the  new  elements  must  be  regarded 
as  additions  to  the  Polsey  nail,  and  not  as  rendering  the  nail  a  sub- 
stantially different  article.  A  nail  so  constructed  still  possesses  all 
the  essential  qualities  of  the  Polsey  nail.  It  is  a  nail  made  by  cutting 
a  headed  blank  from  a  hot-rolled  ribbed  bar,  and  then  elongating, 
hardening,  and  compressing  the  shank  by  cold-rolling,  substantially 
from  head  to  point,  which  is  the  invention  described  in  the  specifica- 
tion and  claim  of  the  patent. 

The  defendant  further  insists  that  the  Polsey  method  is  shown  in 
the  Whipple  patents.  No.  41,881  and  No.  41,955,  both  anterior  to  the 
Polsey  patent.  The  former  is  for  a  blank  for  horse-shoe  nails,  with 
the  head  of  the  form  of  the  frustra  of  two  pyramids  having  a  common 
base,  and  the  shank  tapering  therefrom  to  the  point,  the  blank  to  be 
afterwards  drawn  out  and  fattened  into  a  nail  by  a  suitable  machine 
or  by  band.  The  latter  is  for  a  machine  to  produce  snoh  blanks  by 
swaging,  and  to  flatten  and  finish  them  into  nails  by  rolling.     Wo 
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bare  examined  these  patents  with  care,  bat  find  nothing  in  them  re- 
sembling the  Polsey  invention.  Whether  the  operations  described 
for  forming  the  blanks  and  nails  are  performed  when  the  metal  is  hot 
or  cold  is  not  stated.  £ut  in  either  ease  the  nail  is  left  with  an  equal 
hardness  throughout  the  head  and  shank,  and  thus  differs  wholly  from 
the  Polsey  invention. 

In  the  second  case  the  plaintiff  sues  for  the  infringement  of  reissue 
patent  No.  5,207  dated  December  31, 1872,  and  granted  to  the  plain- 
tiff, as  assignee  of  S.  E.  Chase,  for  an  improvement  in  finishing  nails. 
The  original  of  this  patent  was  No,  78,644,  dated  June  6, 1868.  The 
invention  is  described  in  substantially  the  same  terms  in  the  specifi- 
cations of  the  original  and  the  reissue.  It  relates  to  a  method  of 
finishing  horse-shoe  nails,  and  giving  them  the  desirable  curvature 
throughout  the  body  and  a  beveled  and  pointed  form  at  the  end  by 
means  of  mechanism.  The  method  described  consists  of  two  sacces- 
Bive  operations.  In  the  first  the  nail,  when  nearly  finished,  is  sub- 
mitted to  the  action  of  a  die,  which,  by  compression,  gives  to  it  the 
proper  curvature  flatwise  and  forms  a  bevel  at  the  point,  the  super- 
fluous metal  being  spread  out  by  the  pressure  on  each  side  and  be- 
yond the  point  end.  In  the  second  the  nail  is  again  subjected  to  the 
action  of  a  die  which  forces  it  through  an  orifice  in  a  bed,  the  die  and 
orifice  having  corresponding  outlines  and  the  requisite  dimensions  and 
contour.  The  die- and  orifice  together  operate  as  shears  to  shear  off 
and  remove  the  superfluous  metal  spread  out  on  the  sides  and  point 
in  the  first  operation,  and  to  cut  and  trim  the  nail  at  its  point  to  the 
exact  form  of  the  finished  nail.  In  the  first  operation  the  nail  re- 
ceives its  longitudinal  curvature  and  its  bevel  at  the  point  and  is  fin- 
ished flatwise;  and  in  the  second  the  point  is  formed  and  the  nail 
straightened  and  finished  sidewise. 

The  original  patent  contained  a  single  claim,  as  follows : 
"I  claim  in  finishing  nails  the  process  of  curving  their  bodies  and  beveling 
their  points,  and  afterwards  forcing  them  through  an  open  die  to  shear  off 
superfluous  metal,  substantially  as  and  for  the  purpose  specified." 

The  reissue  contains  two  claims,  the  second  of  which  is  thus  stated : 

"(2)  The  process  of  curving  the  bodies  of  nails  and  beveling  their  points 

by  spreading  the  metal  laterally,  and  afterwards  forcing  them  through  an 

open  die  to  shear  off  superfluous  metal,  substantially  as  and  for  the  purpose 

specified." 

We  are  nnable  to  perceive  any  essential  difference  between  the  two 
claims.  It  is  true  the  second  claim  of  the  reissue  contains  the  ex- 
pression, "by  spreading  the  metal  laterally,"  which  is  not  found  in 
terms  in  the  original  claim.  But  the  original  claim,  construed  in  the 
light  of  the  description  of  the  invention  given  in  the  specification, 
clearly  implies  that  the  lateral  spreading  of  the  metal  in  the  die  is 
the  necessary  restdt  of  the  compression  given  in  the  first  operation  of 
the  finishing.  The  two  claims  are  therefore,  in  substance,  the  same, 
and  the  reissue  is  not  invalid,  at  least  in  its  second  claim,  as  being  a 
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departure  from,  the  original,  within  the  rule  established  bjthe  recent 
decisions  of  the  supreme  court. 

The  defendant  does  not  claim  that  its  manufacture  differs  from  the 
Chase  method,  except  in  the  following  particulars :  The  beveling  die 
and  the  groove  in  the  roll  are  so  constructed  that  the  bevel  is  stamped 
or  impressed  in  the  metal ;  and  the  metal  displaced  by  the  operation, 
instead  of  being  spread  laterally,  is  forced  partly  upwards  on  each 
side  and  partly  forward  of  the  point.  The  superfluous  metal  is  aft- 
erwards sheared  off  as  in  the  Chase  method.  The  nail  is  also  formed 
without  longitudinal  curvature.  We  doubt  if,  in  practice,  the  de- 
fendant has  succeeded  in  effecting  either  of  these  variations.  The 
samples  of  its  finished  nails  in  the  case  show  a  decided  curvature 
lengthwise,  and  in  many  of  the  exhibits  of  its  nails  which  hav6  passed 
through  the  beveling  operation  only,  inspection  plainly  indicates  a 
lateral  spreading  of  the  metal  about  the  point.  It  is  also  obvious 
that  it  is  mechanically  impossible  to  impress  the  nail  with  the  bevel- 
ing die  without  at  the  same  time  spreading  the  metal  under  and  on 
each  side  of  it,  to  a  greater  or  less  extent,  laterally.  It  is  likewise 
true  that  the  beveling,  no  less  than  the  curving,  operation  of  the  Chase 
method  is  included  in  and  secured  by  the  patent.  We  are  of  opinion 
that  the  defendant's  method  of  beveling  the  point  is  a  substantial 
equivalent  of  the  same  operation  in  the  Chase  method.  Exactly  the 
same  result  is  produced  in  both  cases.  The  defendant's  nail,  when 
finished,  cannot  be  distinguished  in  any  of  its  features  from  the  Chase 
nail.  The  slight  difference  in  the  process  is  immaterial.  The  two 
are  in  substance  identical. 

Other  defenses  are  that  the  Chase  invention  was  anticipated  in  the 
Gooding  patent.  No.  5,489,  dated  March  28,  1848,  and  in  the  Polsey 
patent.  No.  62,682,  dated  March  6,  1867.  These  inventions  were 
among  the  first  rude  attempts  in  the  art  of  producing  horse-shoe  nails 
by  machinery.  The  evidence  shows  that  they  were  never  of  any  real 
utility,  and  were  never  put  to  any  practical  use  in  making  nails.  In 
the  specifications  of  the  Chase  patent  the  inventor  refers  to  the  Pol- 
sey patent.  No.  62,682,  and  carefully  distinguishes  his  invention  from 
its  scope.  It  is  sufficient  to  remark  that  we  find  nothing  in  either  of 
these  patents  which  describes  the  simple  and  effective  processes  of  the 
Chase  invention. 

The  entrv  in  each  case  will  be  decree  for  the  complainant. 
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Datib  V.  Smith. 
{Otreutt  Court,  D.  JtatteuAutett*.    Hsroh  18, 1884.) 

Patents  fob  Ihtehtoiw— Expikation  of  Patent— DEKiTRRKn, 

Demurrer  to  bill  for  profits  and  damages,  filed  against  an  infringer  one  day 
before  the  patent  expired,  sustained,  and  bill  dismissed,  with  costs;  following 
Boot  V.  By.  Co.  105  U.  S.  189,  and  Bnrddl  y.  Votnttoek,  IS  Fud.  Kep.  395. 

Demarrer  to  Bill. 

Cobvm  <t  Thacher,  for  complainant. 

Geo.  L.  Roberts  d  Bros.,  for  defendant. 

Lowell,  J.  This  bill,  for  profits  and  damages  against  an  infringer 
of  the  plaintiff's  patent,  was  filed  one  day  before  the  patent  expired. 
The  defendant  demurs  for  want  of  equity;  and  his  demurrer  must 
be  sustained.  No  equitable  discovery  or  relief  is  sought  by  the  bill 
beyond  or  different  from  that  which  is  usual  in  ordinary  patent  causes. 
The  plaintiff  eonld  not  expect  the  court  to  grant  a  restraining  order, 
which  must  expire  before  it  could,  by  reasonable  diligence,  be  served, 
nor  was  one  prayed  for.  An  injunotion  was  impossible  for  want  of 
time  to  notify  the  defendant.  The  case,  therefore,  comes  within  Root 
T.  Ry.  Co.  105  U.  8.  189;  Burdell  v.  Comstock,  15  Fed.  Bbp.  395; 
Betts  V.  Gallais,  L.  R.  10  Eq.  393. 

Demurrer  sustained.     Bill  dismissed,  with  costs. 


( 


Matthews  v.  SPANOENBBRa  and  another. 
(Cireait  Court,  8.  D.  Nm  York.    April  25, 1882.) 

,  Patents  fob  Inventions— Evidence— Motion  to  Suppress. 

Where  evidence  has  been  talien  and  filed  out  of  time,  but  no  motion  to  sup- 
press has  been  filed,  it  may  be  considered. 
Same — Kkibsdb  No.  9, 02S— Claims  6  and  7  Von>. 

Claims  5  and  7  of  reissued  letters  patent  No.  9,028,  granted  .Tanuary  6, 1880, 
to  John  Matthews,  for  soda-water  apparatus,  are  .inticipaled  by  letteni  patent 
No.  44,645,  granted  to  A.  J.  Morse,  October  11,  l!3t)4,  for  asyrup  fountain. 
Same — C1.AIM8  4,  6,  8,  and  9  Valid— .Infringement— Disclaimer. 

As  the  parts  of  the  thing  patented  in  the  fourth,  sixtli,  eighth,  and  ninth 
claims,  which  have  been  infringed,  are  definitely  distinguishable  from  the 
parts  claimed  in  the  fifth  and  seventh  claims,  and  the  latter  claims  were  made 
by  mistake,  without  any  willful  default,  or  intent  to  defraud  or  mislead  the 
public,  and  oomplainnnt  has  not  been  unreasonably  negligent  in  not  entering 
a  disclaimer  as  to  such'{>arts,  he  may,  on  entering  a  disclaimer,  maintain  a  nuit 
for  infringement,  but  without  costs* 

In  Equity. 

Arthur  v.  Briesen,  for  plaintiff. 

Philip  Haihaioay,  for  defendants. 
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Whbeleb,  J.  This  suit  is  brought  upon  reissued  letters  patent 
No.  9,028,  dated  January  6,  1880,  granted  to  the  orator  upon  the 
surrender  of  original  letters  patent  No.  50,255,  dated  October  3, 1865, 
for  soda-water  apparatus.  The  defense  relied  upon  is  that  the  de- 
fendants purchased  the  apparatus  used  by  them  of  William  Gee,  who 
afterwards  settled  with  the  orator;  that  the  patent  is  void  for  want 
of  novelty ;  and  that  fhey  do  not  infringe.  The  original  patent  is 
not  in  evidence. 

Some  of  the  defendants'  evidence  was  taken  and  filed  out  of  time. 
No  motion  to  suppress  it  has  been  filed.  The  orator  objects  to  its 
consideration ;  and  the  defendants  ask  that  it  be  considered,  or  the 
time  extended  to  cover  its  taking.  As  no  motion  to  suppress  has 
been  filed,  it  is  allowed  to  stand  and  is  considered.  Wooster  v.  Clark, 
9  Fed.  Ebp.  854,  is  relied  upon  by  the  orator  on  this  point,  but  in 
that  case  there  was  a  motion  to  suppress. 

The  case  does  not  show  that  the  defendants  purchased-  their  ap- 
paratus of  Gee  before  he  settled  with  the  orator,  and  therefore  en- 
tirely fails  to  show  that  he  settled  with  the  orator  for  the  sales  to  the 
defendants.  They  stand  by  themselves,  independently  of  Gee.  Steam 
Stone-cutter  Co.  v.  Windsor  Manuf'g  Co.  17  Blatchf.  C.  C.  24.  That 
defense  fails  for  want  of  proof. 

The  patent  has  nine  claims.  The  second  and  third  are  not  in 
controversy.  Upon  all  the  evidence,  it  is  found  that  the  first  claim 
is  not  infringed ;  that  the  fifth  and  seventh  are  anticipated  by  letters 
patent  No.  44,645,  dated  October  11,  1864,  granted  to  A.  J.  Morse, 
for  a  syrup  fountain;  and  that  the  fourth,  sixth,  eighth,  and  ninth 
are  not  anticipated  and  have  been  infringed  by  the  defendants. 

The  parts  of  the  thing  patented  in  the  fourth,  sixth,  eighth,  and 
ninth  claims  are  definitely  distinguishable  from  the  parts  claimed  in 
the  fifth  and  seventh  claims;  and  the  orator  appears  to  have  made 
the  latter  claims  by  mistake,  supposing  himself  to  be  the  original 
and  first  inventor  of  the  parts  claimed  in  them,  without  any  willful 
default,  or  intent  to  defraud  or  mislead  the  public,  and  not  to  have 
unrett^onably  neglected  to  enter  a  disclaimer  of  those  parts,  thus  far. 
Therefore  he  is  entitled  to  maintain  this  suit,  but  without  costs,  on 
entering  the  proper  disclaimer.  Eev.  St.  §  4922 ;  Burdett  v.  Ettey,  • 
15  Blatchf.  C.  C.  349. 

On  filing  a  certified  copy  from  the  patent-office  of  the  record  of  a 
disclaimer  by  the  orator  of  what  is  claimed  in  the  fifth  and  seventh 
claims,  let  a  decree  be  entered  that  the  fourth,  sixth,  eighth,  and 
ninth  claims  of  the  patent  are  valid,  that  the  defendants  have  in- 
fringed, and  for  an  injunction  and  an  account,  without  costs. 
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Smith  v.  Staitoabo  Launoby  Maohineby  Go.  and  others. 

{dreuit  Court,  8.  D.  Neie  York.    February  22, 1882.) 

Patent— Ihfrikobmkkt  — Breach  of  Contract  of  Licbnsb— Juhisdiotion  of 
CiucxnT  COUBT. 

(  Where  the  owner  of  a  patent  grants  an  ezclusiTe  license  to  a  corporation  to 
make  and  sell  tlie  article  patented  during  tlie  term  of  the  patent,  requiring 
sales  to  be  returned  monthly  and  license  fees  to  be  paid  monthly,  and  retains 
the  right  to  terminate  by  written  notice  the  license,  on  failure  to  make  returns 
and  payments  for  three  consecutire  months,  after  due  service  of  notice  of  the 
termination  of  the  license  for  failure  to  make  returns,  an  action  for  infringe- 
ment, in  which  the  corporation  sets  up  in  its  answer  that  the  license  was  not 
lawfully  terminated,  and  that  it  had  not  sold  any  of  the  patented  articles,  and 
was  not  making  and  selling  them,  involves  a  question  of  infringement,  and  is 
cognizable  in  a  federal  court,  although  the  parties  are  citizens  of  the  same 
state.  Wilson  v.  Sanford,  10  How.  99,  and  Ha/rteU  v.  Tilglunan.,  99  U.  S.  647, 
distinguished. 

In  Equity. 

H.  G.  Atwater,  for  plaintiff. 

J.  Palmer,  for  defendants. 

Wheeleb,  J.  There  are  two  of  these  cases,  brought  upon  numer- 
ous patents  described  in  the  respective  bills  of  complaint,  and  they 
have  been  heard  together  upon  the  bills,  answers,  replications,  and 
plaintiff's  proofs.  The  plaintiff,  by  written  agreement,  dated  July  1, 
1874,  granted  an  exclusive  license  to  the  Standard  Laundry  Ma- 
chinery Company,  alone  and  singly,  to  manufacture  and  sell  laundry 
machinery  embodying  the  improvements  patented,  tci  the  end  of  the 
terms  of  the  patents,  the  company  to  make  return  to  the  plaintiff  of 
all  sales  made  daring  each  month,  on  the  first  of  the  following  month, 
and  to  pay,  as  a  license  fee,  on  or  before  the  tenth  of  the  following 
month,  a  sum  equal  to  8  per  cent,  of  the  gross  sales  of  power  ma- 
chinery, and  4  per  cent,  of  the  gross  sales  of  hand  machinery,  so 
sold.  There  was  a  clause  in  the  agreement  providing  that  the  plain- 
tiff might  terminate  the  license  by  serving  a  written  notice  upon  the 
company,  on  failure  to  make  the  returns  and  payments  for  three^ 
consecutive  months.  May  13, 1879,  the  plaintiff  served  notice  of  ter- 
mination of  the  license.  The  defendants  continued  to  use  the  pat« 
ented  inventions,  and  the  plaintiff  brought  these  srits  for  infringe- 
ments after  the  notice.  The  parties  are  citizens  of  the  same  state, 
so  that  this  court  has  no  jurisdiction  except  under  the  patent  laws. 
The  defendants  insist  that  those  laws  give  no  jurisdiction  to  decide 
upon  the  construction  or  continuance  of  the  agreement  for  a  license, 
and  that  the  question  of  infringement  depends  wholly  upon  the  agree- 
ment, and  rest  the  case  here  wholly  upon  this  question  of  jurisdiction. 
The  contract  of  license  itself  provides  a  mode  for  its  own  termina- 
tion ;  and  the  plaintiff 'r  case  shows  that  it  was  terminated  in  that 
mode.  The  defendants  do  not  rest  their  cases  upon  the  question 
whether  the  contract  was  terminated  or  not,  but,  while  they  insist 
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that  it  was  not  lawfully  terminated,  answer  "that  they  have  not  sold 
any  machines  embodying  the  invention  for  wfiicb  the  complainant 
has  obtained  letters  patent,  as  alleged  in  the  complaint,  and  that  de- 
fendants are  not  now  manufacturing  and  selling  the  said  machines." 
This  raises  a  question  of  infringement,  arising  solely  under  the  patent 
laws  of  the  United  States,  of  which  the  United  States  courts  alone 
have  jurisdiction,  without  reference  to  citizenship.  The  decision  of 
the  question  of  the  termination  of  the  license  might  obviate  this  ques- 
tion of  infringement,  and  it  might  not;  or,  rather,  it  might  furnish  a 
mode  of  determining  whether  there  was  any  infringement,  and  it 
might  leave  that  question  to  be  determined  otherwise.  If  the  license 
was  not  ended,  the  acts  charged,  if  done,  would  not  constitute  an  in- 
fringement; if  ended,  the  question  would  remain  whether  the  acts 
were  done.  The  question  of  infringement  would  always  be  in  the 
case  until  decision.  This  is  different  from  WiUon  v.  Sandford,  10  How. 
99,  and  HarteU  v.  TUghman,  99  U.  S.  547,  relied  upon  by  defendants. 
In  each  of  those  cases,  as  treated  by  the  court,  there  was  bat  one 
question  made  between  the  parties  to  be  decided  at  all/  and  that  was 
a  question  of  contract.  Neither  of  those  cases  seems  to  contit^  this, 
and  this  does  seem  to  involve  a  controversy  of  which  this  court  has 
jurisdiction. 

Let  there  be  a  decree  for  an  injunction  and  an  account,  according 
to  the  prayer  of  the  bill,  with  costs. 


> 


Shith  v.  Standabd  LLvntDm  Maohihbby  Co. 

(Oireuit  Court,  S.  D.  JTwe  Fork.    Januaiy  1, 1883.) 

Patents  for  Intentions — Infrinoembnt  bt  Corporation— Petibonax  Liabu,- 
ITT  OF  Prebidbnt  who  ISwearb  to  Answer — Want  of  Bertice. 

Where,  in  an  action  against  a  corporation  for  the  infringement  of  a  patent, 
the  president,  who  is  named  as  one  of  the  defendants,  but  not  personally 
served,  owns  all  the  stock,  and  swears  to  and  signs  the  answer,  a  general 
appearance  being  entered  in  the  suit  for  the  defendants  without  naming  them, 
he  is  personally  liable. 

On  Exceptions  to  the  Master's  Report.  The  facts  appear  in  the 
opinion. 

H.  O.  Atwater,  for  complainant. 

JiMtita  PaZmer,  for  defendant. 

Wheblbb,  J.  This  cause  has  now  been  heard  upon  the  exceptions 
to  the  master's  report.  These  exceptions  relate  principally  to  the 
liability  of  the  defendant  Lewis  at  all  personally.  The  grounds  of 
the  exception  to  his  liability  at  all  are  that  he  was  not  so  made  a  party 
individually  that  any  decree  for  relief  could  be  made  against  him, 
and  that  the  allegations  of  the  bill  were  not  sufficient  to  be  the  foua> 
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dation  for  charging  bim  personally.  The  bill  was  brought  apon  several 
patents.  In  the  statements  of  parties  the  defendants  are  described  as 
the  "  Standard  Lanndry  Machinery  Company, "  a  corporation ;  William 
Q.  Lewis,  president  of  said  company;  and  Ghanning  W.  Littlefield, 
secretary  of  said  company.  A  subpoena  was  prayed,  directed  to  the 
Standard  Laundry  Machinery  Company,  William  G.  Lewis,  and  Ghan- 
ning W.  Littlefield,  defendants.  A  subpoena  was  so  issued,  but  was 
not  served  upon  Lewis.  A  solicitor  of  the  court  appeared  for  the  de- 
fendants without  naming  them.  An  answer  was  filed,  stated  to  be 
the  answer  of  the  defendants,  without  naming  them,  and  was  signed 
by  the  solicitor  as  solicitor  and  counsel  for  the  defendants,  without 
naming  them.  The  answer  was  sworn  to  by  Lewis  as  one  of  the  de- 
fendants, the  affidavit  at  the  foot  stated  that  he  was  one  of  the.de- 
fendants,  and  he  signed  it  by  his  individual  name. 

The  appearance  of  the  solicitor  for  the  defendants  would  of  itself 
alone  be  an  appearance  only  for  defendants  who  had  in  some  manner 
been  served  with  process.  They  only  were  at  the  time,  in  fact,  de- 
fendants. On  that  appearance  the  bill  could  not  have  been  taken 
pro  eonfetto  as  against  Lewis.  The  subposna,  if  it  had  been  served, 
however,  would  only  have  required  him  to  appear  and  answer  the 
bill.  An  answer  to  a  bill  is  made  in  person.  When  Lewis  answered 
ibis  bill  he  became  personally,  by  his  own  act,  a  party  to  the  cause 
made  by  the  bill.  He  then  became  a  defendant  in  court.  The  ap- 
pearance for  the  defendants  stood  as  an  appearance  for  him  as  one 
of  them,  and  he  was  before  the  court  as  a  party.  The  bill,  after 
stating  the  patents,  and  the  exclusive  rights  of  the  oratrix  to  the  in- 
ventions therein  described,  alleged  that  the  defendant  the  Standard 
Laundry  Machinery  Company  had  and  the  defendants' William  G. 
Lewis  and  Ghanning  W.  Littlefield,  as  the  agents  and  officers  of  said 
■company,  bad,  with  full  knowledge  of  the  rights  of  the  oratrix,  made 
And  vended  machines  embodying  the  invention. 

One  interrogatory,  which  Lewis,  by  note  at  the  foot  of  the  bill, 
was  required  to  answer,  asked  how  many  machines  embodying  the 
invention  had  been  sold  by  the  defendants  or  any  of  them,  and 
the  prayer  was  that  the  defendants  might  answer  the  premises  and 
be  decreed  to  account  for  and  pay  over  all  profits,  and  damages 
in  addition.  That  Lewis  was  an  officer  or  agent  of  a  corporation 
-would  give  him  no  right  to  infringe  the  oratrix's  patents,  or  to  with- 
hold the  fruits  of  infringement  from  her,  and  the  statement  of  that 
relation  in  connection  with  the  charge  of  infringement  would  not,  in 
legal  efiFect,  qualify  the  charge.  Under  that  allegation,  and  an  inter- 
T<^atory  pointing  to  him  as  a  defendant  charged  by  it,  and  required  to 
answer  in  respect  to  the  charge,  and  a  prayer  for  relief  on  account  of 
it,  he  was  not  only  bound  to  answer  as  a  party,  but  as  a  party  from 
whom  relief  was  sought  by  decree  against  him  personally.  His  own 
testimony  before  the  master  shows  that  he  owned  the  whole  capital 
stock  of  the  defendant  corporation ;  and  the  report  of  the  master  sho W9 
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that  he  has  used  the  corporation  solely  for  himself,  for  the  purpose  of 
appearing  to  be  an  officer  of  it,  and  that  its  property  has  been,  in 
fact,  his. 

The  correctness  of  this  finding  has  been  questioned ;  but  as  there 
was  testimony  tending  to  establish  it,  and  as  it  was  involved  with  the 
question  of  the  liability  of  the  respective  defendants  in  the  account- 
ing sent  to  the  master,  and  he  does  not  appear  to  have  acted  in  any 
manner  improperly  or  unfairly,  his  finding  cannot,  with  propriety,  be 
disturbed  here.  Bridges  v.  Sheldon,  18  Blatchf.  C.  C.  295,  60?';  S. 
G.  7  Fbd.  Bep.  34.  On  this  finding,  Lewis,  if  an  officer  or  agent, 
was  such  for  himself,  and  all  he  received  in  such  pretended  capacity 
he  received  for  himself.  An  infringer  is  liable  to  account  for  the 
profits  of  the  infringement  to  the  owner  of  the  patent,  because  they 
are  the  avails  of  the  property  of  the  owner  in  the  hands  of  the  in- 
fringer, which  he  has  no  right  to  detain  from  the  owner.  Lewis,  and 
he  alone,  has  these  profits,  which  are  avails  of  the  property  of  the 
oratrix  in  his  hands,  and  which  he  has  no  right  to  detain  from  her. 
The  pretext  of  doing  business  in  the  name  of  the  corporation  is  too 
flimsy  to  shield  him  from  accounting  for  them.  During  a  part  of 
the  time  for  which  the  account  has  been  taken  he  did  this  business  in 
the  name  of  an  individual,  for  the  reason  that  the  corporation  had 
been  enjoined.  This  was  equally  unavailing  to  protect  him  from 
liability. 

Exceptions  overruled. 


GotiOATB  V.  Western  Union  Tel.  Co. 

(Oireuit  Court,  8.  D.  New  York.    April  4. 1884.) 

Apflioatiok  for  a  Rehkaiwng — Laches  of  Applicaht. 

An  application  for  a  rehearing,  based  on  alleged  newly-discovered  evidence, 
must  be  denied  when  it  appears  that  the  existence  of  such  evidence  was  known 
to  the  applicant  or  his  counsel  at  the  time  of  the  former  trial,  and  that  the 
evidence  was  not  then  produced. 

Motion  for  Rehearing. 

Bett$,  Atterbury  dt  Setts,  for  complainant;  Wm.  D.  SHpman  and 
Frederick  H,  Betts,  of  counsel.  ■ 

Porter,  Lowrey, Soren  <6  Stone,  for  defendant;  Geo.  Gifford  and  Wm. 
C.  Wittsr,  of  counsel.  • 

Wallace,  J.  This  is  an  application  by  the  defendant  for  a  re- 
hearing in  a  cause  heard  in  November,  1878,  and  in  which  an  inter- 
locutory decree  was  entered  in  December,  1878,  adjudging  the  validity 
of  the  complainant's  letters  patent,  and  the  infringement  thereof  by 
the  defendant,  and  that  complainant  recover  the  profits  of  the  defend- 
ant derived  by  such  infringement.    In  January,  1879,  the  complaia- 
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ant  applied  for  a  final  injunction  against  the  defendant  to  enjoin  the 
infringement,  which  was  granted  as  to  any  further  use  of  the  inven- 
tion, but  as  to  certain  uses  to  which  it  had  already  been  applied  the 
question  of  issuing  a  perpetual  injunction  was  postponed,  to  await  an 
accounting  and  application  for  a  iinal  decree.  Thereafter  the  parties 
entered  into  negotiations  which  resulted  in  defendant's  talking  a  license 
of  complainant  and  paying  $100,000  for  a  release.  The  application  i* 
made  on  the  ground  of  newly-discovered  evidence,  which  shows  the 
withdrawal  of  an  application  for  a  patent.  At  the  hearing  of  the 
cause  the  defense  of  abandonment  of  the  invention  was. relied  on  by 
the  defendant,  and  was  donsidered  in  the  opinion  delivered  by  the 
court,  and  overruled  in  part  upon  the  view  that  the  application  for  a 
patent  had  never  been  withdrawn  by  the  inventor. 

Upon  the  hearing  it  was  stated  by  counsel  for  the  complainant  that 
a  letter  bad  shortly  before  been  found  by  him,  in  looking  over  the  files 
of  thepatent-ofiBce,  written  by  the  inventor,  formally  withdrawing  the 
application,  and  this  fact  was  fully  brought  to  the  attention  of  the  de- 
fendant's counsel.  Whether  it  was  assumed  by  defendant's  counsel 
that  the  fact  was  not  of  sufficient  importance  to  be  incorporated  into 
the  proofs,  or  whether  they  supposed  it  would  be  treated  by  the  court 
as  a  conceded  fact,  is  not  material,  in  view  of  the  decision  and  opinion 
of  the  court  rendered  within  a  few  days  after  the  hearing,  by  which 
it  was  plainly  indicated  that  the  fact  was  a  material  one,  and  was  not 
in  the  proofs.  If  under  these  circumstances  an  application  had  been 
promptly  made  for  leave  to  reopen  the  proofs,  and  for  a  rehearing,  it 
would  have  been  incumbent  upon  the  defendant  to  satisfy  the  court 
that  the  evidence  could  not  have  been  obtained  by  the  exercise  of 
reasonable  diligence,  and  introduced  before  the  hearing.  Baker  v. 
Whiting,  1  Story,  218;  Jenkins  v.  Eldridge,  3  Story,  299.  It  is  not 
necessary  to  search  for  authorities  outside  the  decisions  of  this  court 
maintaining  the  rule  that  a  rehearing  will  be  denied  if  the  non-pro- 
duction of  the  evidence  is  attributable  to  the  laches  of  the  party  or 
his  counsel.  Rtigglet  v.  Eddy,  11  Blatchf.  524,  529;  India-rubber 
Co.  V.  Phelps,  8  Blatchf.  85;  Hitchcock  v.  Tremnine,  9  Blatchf.  550; 
Page  v.  Holmes  Burglar  Alarm  Co.  18  Blatchf.  118 ;  S.  C.  2  Fed.  Rep. 
330.  But,  after  the  expiration  of  over  three  years  since  the  discov- 
ery of  the  evidence,  whatever  might  have  been  the  result  of  an  appli- 
cation if  it  had  then  been  made,  it  would  have  appealed  much  more 
forcibly  to  the  judicial  discretion  than  can  be  expected  now,  after  more 
than  three  years  have  elapsed,  after  a  further  hearing  has  been  had, 
and  a  perpetual  injunction  ordered  against  the  defendant,  and  after 
the  defendant  has  recognized  the  complainant's  rights  by  compro- 
mising for  past  use,  and  taking  a  license  for  the  future  use  of  the  in- 
vention, and  for  a  considerable  period  has  been  enjoying  the  use  of 
the  invention  under  ^e  license. 

The  law  of  laches,  as  applied  to  motions  for  new  trials  or  rehear- 
ings,  is  founded  on  a  salutary  policy.     It  is  for  the  interest  of  the 
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public,  as  well  as  of  litigants,  that  there  ehonld  be  an  end  of  litiga- 
tion, and  that  efforts  to  reopen  controversies  by  ansaccessfnl  parties, 
after  they  have  had  a  fcdl  opportunity  to  be  heard,  and  a  earefoi  hear- 
ing and  consideration,  should  be  discouraged. 
A  rehearing  is  denied. 


> 


Wbstoott  and  others  v.  Bude  and  others. 
ICiroua  Court,  D.  Indiana.    April  1, 1884) 

1.  PATRNTB  fob  In  VHWTIOMB— AoCOaNTINQ  BEFORB  MaBTBB— EnDKNOB. 

In  an  account  before  a  master,  evidence  of  payments  for  past  infringement, 
for  the  purpose  of  ascertaining  the  amount  which  should  be  paid  by  the  de- 
fendant, Is  incompetent.  To  admit  it  is  contrary  to  the  maxim.  Inter  aUa* 
acta,  etc. 

3.  Sake — Bai.b  of  Lioenbbs — Mbab0rb  of  Dak aobb. 

When  the  sale  of  licenses  b^  the  patentee  has  been  sufficient  to  establish  a 
price  for  such  licenses,  that  price  should  be  the  measure  of  his  damages  against 
an  infringer ;  but  a  royalty  or  license  fee,  to  be  binding  on  a  stranger  to  the 
licenses  which  established  it,  mtist  be  uniform. 
8.  Same— Single  License— Market  Price. 

Proof  of  a  single  license  is  not  sufficient  to  establish  a  maricet  price. 

4.  Sahb— Sbyerai.  Claims— Rot altf. 

In  respect  to  two  or  more  claims  in  a  patent,  each  of  value  and  distinct  from 
the  other,  one  cannot  equal  both  or  all  in  value,  ahy  more  than;  in  mathematics, 
a  part  can  equal  the  whole.  A  licensee  may,  if  he  choose,  bind  himself  to  pay 
the  same  price,  whether  he  use  the  entire  invention  or  a  part  only ;  but  at  the 
same  time  he  acquires  the  right  to  use  all,  and  so  his  agreement  may  not  be 
unreasonable ;  but  if,  as  against  an  infringer,  such  a  license  can  have  any 
force,  reasonably,  it  must  be  in  the  way  only  of  establishing  a  royalty  for  the 
entire  invention. 

°    Exceptions  to  Master's  Beport. 

H,  C.  Fox  and  Wood  dc  Boyd,  for  complainants.  ' 

Stem  dt  Peck,  lor  defendants. 

Woods,  J.  The  exceptions  filed  are  numerous,  but,  passing  by 
others,  the  court  will  consider  only  those  which  bring  into  question 
the  measure  of  the  damages  assessed.  Upon  this  point  the  master 
says :  "FlaintifFs  waive  all  claims  for  profits,  and  rely  upon  the  proofs 
produced  as  establishing  a  fixed  license  or  royalty  as  the  measure  of 
damages;"  and,  after  giving  an  abstract  of  the  testimony  of  the  four 
witnesses  who  were  examined  on  the  subject,  the  report  proceeds  to 
say: 

"It  is  very  difficult  to  determine  from  this  evidence  whether  it  makes  proof 
of  such  an  established  royalty  or  license  fee  as  furnishes  a  criterion  upon 
which  to  estimate  complainant's  damages.  The  owner  of  a  patent  is  granted 
a  monopoly.  He  may  choose  to  reserve  the  right  to  use  his  invention  exclu- 
sively to  himself,  and  to  make  and  sell  machines,  keeping  all  other  manu- 
facturers  out  of  competition.  He  may  enjoin  infringers.  He  has  the  right 
to  fix  a  reasonable  license  fee  or  royalty  to  be  paid  by  manufacturers  who  xise 
bis  invention  in  making  macliines.    And  if  fixed  and  reasonable,  and  paid 
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by  those  who  use  the  invention,  such  fee  or  royalty  is  a  criteiion  upon  which 
a  computation  or  assessment  of  damages  may  be  based.  It  is  proved  tliat  the 
Wayne  Agricnltural  Company  paid  the  royalty  of  $1  for  one-horse  machines, 
and  82  for  two-horse  machines,  for  four  years ;  a  sum  which,  in  the  absence  of 
evidence  'to  the  contrary,  may  be  regarded  as  reasonable.  Mast  &  Co.  paid 
between  $2,000  and  ^,000  in  cash,  and  conceded  privileges,  which  Westcott 
estimates  to  have  been  worth  as  much  more,  for  infringement.  It  is  true, 
"Westcott  threatened  suit,  and,  when  money  is  paid  under  threat  of  suit  merely 
as  the  price  of  peace,  it  furnishes  no  evidence  of  the  amount  or  value  of  the  real 
claim  in  dispute,  but  the  settlement  made  shows  that  Westcott  was  paid  some- 
thing substantial  for  the  infringement,  and  that  the  fear  of  litigation  was  a 
small  element  of  the  settlement  itself.  Westcott  says  that  he  arrived  at  the 
amount  by  his  estimate  of  the  number  of  the  machines  made  by  Mast  &  Co., 
and  other  considerations, which  are  explained  in  Mast's  deposition.  Mast 
says  no  estimate  was  made  of  the  number  of  machines.  Westcott  says  he  gave 
licenses,  like  the  one  attached  to  his  deposition,  to  Mast  &  Co.  and  to  English 
&  Over.  Mast  was  examined,  but  not  interrogated  on  that  point.  Mr.  En- 
glish, the  active  man  in  the  firm  of  English  &  Over,  says  he  does  not  recollect 
whether  they  took  a  license  or  not. 

"It  is  with  considerable  reluctance  that  I  have  come  to  the  conclusion  that 
the  evidence  furnishes  proof  of  a  license  fee,  which  may  be  taken  as  a  basis 
fot  damages.  The  defendants  have  undoubtedly  infringed  complainants'  in- 
vention ;  and  the  machines  made  by  them,  which  are  mentioned  in  the  evi- 
dence, were  all  made  after  this  suit  was  brought.  As  to  the  point  made,  that 
the  evidence  does  not  show  how  many  of  the  machines  made  by  defendants 
infringed  one  and  how  many  infringed  both  claims  of  plaintiff,  the  master 
is  of  the  opinion  that  the  terms  of  the  license  were  the  same  in  either  case, 
and  the  same  fee  was  charged  whether  one  or  more  claims  were  infringed. 
I  therefore  report  and  find  that  the  defendants  have  made  and  sold  bOO  in- 
fringing one-horse  machines, -and  that  plaintifT's  damages  on  that  account 
are  9800,  and  that  defendants  have  made  and  sold  800  infringing  two-horse 
machines,  and  that  plaintiff's  damages  on  that  account  are  $1,600,  making 
92,400,  his  damages  in  full." 

The  clause  iil  the  license  referred  to  by  the  master  is  of  the  follow- 
ing tenor : 

"Third.  The  party  of  the  second  part  agrees  to  pay  two  dollars  as  a  license 
fee  upon  every  two-horse  drill  or  seeder,  and  the  sum  of  one  dollar  on  every 
one-horse  drill  or  seeder,  manufactured  by  said  party  of  the  second  part,  con- 
taining any  of  the  patented  improvements;  provided,  that  if  the  said  fee  be 
paid  upon  the  days  provided  herein  for  semi-annual  returns,  or  within  ten 
days  thereafter,  a  discount  of  fifty  per  cent,  shall  be  made  from  said  fee  for 
prompt  payment." 

There  is  probably  no  reason  to  question  the  general  principles 
enunciated  by  the  master  in  respect  to  the  rights  of  patentees  in  their 
inventions;  but  the  court  does  not  concur,  in  all  respects,  with  the 
master's  application  of  them  in  this  case,  nor  with  the  conclusion 
reached.  Some  of  the  facts  found  are  not,  in  the  judgment  of  the 
eonrt,  supported  by  the  evidence.  Some  items  of  evidence  were  con- 
sidered by  the  master,  which,  in  the  opinion  of  the  court,  were  not 
admissible,  and  which,  therefore,  should  have  been  allowed  no  weight 
whatever. 

In  respect  to  the  royalty  paid  by  the  Wayne  Agricultural  Company, 
Westcott,  the  only  witness  to  the  point,  testified  this : 
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"The  licensees  to  whom  these  licensee  were  given  paid  the  fees  as  stipu- 
lated. The  Wayne  Agricultural  Company  paid  for  four  years,  since  which 
time  they  have  paid  nothing,  their  excuse  being  that  they  claimed  to  have 
bought  an  interest  in  the  patent.  We  sued  them  in  this  court,  an<\  the  court 
decided  that  they  had  no  title  to  the  patent,  and  then  they  agreed  to  arbitrate 
with  us  and  the  suit  was  dismissed." 

This  evidence  does  not  show  the  payment  of  fees  as  stated  b^  the 
master.  It  is  left  uncertain  whether  or  not  the  fees  paid  "for  four 
jears"  were  at  the  rate  of  one  and  two  dollars  for  a  machine,  or  50 
per  cent,  of  those  sums.  The  fair  inference,  perhaps,  is  that  the 
Wayne  Agricultural  Company  did  for  four  years  manufacture  drills 
under  the  license,  though  it  is  not  entirely  clear  that  the  license  was 
not  issued  after  or  near  the  close  of  that  period,  so  as  to  make  the 
transaction  in  reality  a  settlement  for  infringements.  This  is  cer- 
tainly 80  in  respect  to  the  other  parties  named,  who,  if  they  received 
licenses  at  all,  which  is  doubtful,  received  them  as  evidence  of  settle- 
ments, and  these  ^settlements,  it  is  shown,  were  made  either  under 
express  threats,  or  the  fear,  of  suits  for  infringement.  If  for  a  time 
the  Wayne  Agricultural  Company  made  the  drills  under  a  license, 
the  manufacture  was  afterwards  continued  under  a  different  claim  of 
right,  and  when  that  claim  had  been  overruled  by  the  court,  instead  of 
settling  for  the  infringement  on  the  terms  of  the  license,  the  company 
obtained  an  arbitration, 'the  result  of  which  has  not  been  6hown. 

The  first  inquiry  is,  whether  or  not  the  proof  in  respect  to  pay- 
ments for  infringements  was  admissible,  and  ought  to  have  been  con- 
sidered by  the  master  at  all.  I  know  of  no  case  in  which  it  has  been 
decided  that  such  evidence  is  competent,  and,  upon  principle,  am 
not  able  to  see  how  it  ^an  be ;  on  the  contrary,  it  seems  to  me  clear 
that  it  ought  not  to  be  received.  Proof  of  license  fees,  charged  and 
paid  before  use  for  the  right  to  use  an  invention,  is  admissible  upon 
the  same  theory  that  proof  of  saQes  in  open  market  of  any  market- 
able commodity  is  competent;  because  it  shows,  or  tends  to  show,  a 
market  price.  But  settlements  for  past  use  of  an  invention  cannot 
be  brought  within  the  rule,  because  inconsistent  with  the  principle 
on  which  the  rule  rests.  The  infringer,  or  one  who  is  accused  of 
infringement,  is,  from  the  necessity  of  the  situation,  under  compul- 
sion to  make  compensation  as  demanded,  or  to  take  the  risk  of  a 
suit;  and  how  much  his  action,  in  a  particular  case  of  settlement', 
may  have  been  influenced  by  this  or  other  special  considerations,  it  is 
impossible  for  the  master  or  the  court  to  determine,  and  therefore  the 
inquiry  should  not  be  entered  upon.  The  only  way  to  escape  the  in- 
quiry is  to  exclude  the  evidence.  To  admit  it  is  contrary  to  the 
maxim.  Inter  alios  acta,  etc.  It  involves  an  attempt  to  resolve  one 
doubt  or  difficulty  by  another.  Litem  lite  solvit.  There  are  doubt- 
less reported  cases  in  which  it  appears  that  such  evidence  was  re- 
ceived and  considered,  but  generally  this  has  been  done  without  objec- 
tion, and  uniformly  (so  far  as  I  know)  without  a  judicial  declaration 
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or  deeision  that  it  was  proper.    In  the  opinion  of  the  snpreme  court  in 
Packet  Co  v.  Sickles,  19  Wall.  611,  the  rale  is  reaffirmed  as  laid  down 
in  Seymour  y  McCormiek,  16  How.  480,  "that  in  suits  at  law  for  in- 
fringement of  patents,  when  the  sale  of  licenses  by  the  patentee  had 
been  sufficient  to  establish  a  price  for  such  licenses,  that  price  should 
be  taken  as  the  measure  of  his  damages  against  the  infringer."     "The 
rale  thus  declared, "  it  is  added,  "has  remained  the  established  crite- 
rion, of  damages  in  cases  to  which  it  was  applicable  ever  since;"  and 
farther  on  in  the  opinion  it  is  said,  and  it  aifords  a  clear  ^interpreta- 
tion of  the  rule  in  respect  to  the  point  now  mooted:    "In  such  a  case 
nothing  is  more  reasonable  than  that  the  price  fixed  by  the  patentee 
for  the  use  of  his  invention,  in  his  dealings  with  others,  and  sub- 
mitted to  by  them  before  using  it,  should  govern."    This,  it  is  true, 
is  the  rule  at  law,  but  the  complainants,  waiving  their  right  in  equity 
to  claim  an  account  of  prohts,  have  invoked  the  same  rule  here,  and 
must  abide  by  it  as  it  is.     See,  also,  Black  v.  Mungon,  14  Blatchf. 
268;  Greenleqf  v.  Yale  Lock  Manufg  Co.  17  Blatchf.  '253;  3  Suth. 
Dam.  601-607;  IGreenl.Ev.  §  174;  Whart.  Ev.  1199;  Abb.Tr.Ev. 
188,  189;  Matthews  v.  Spangenberg,  14;  Fed.  Eep.  360.     It  follows 
that  the  proof  of  damages  made  in  this  case,  excepting  that  in  refer- 
ence to  the  license  granted  to  the  Wayne  Agricultural  Company,  must 
be  rejected,  and  should  have  been  disregarded  by  the  master;  and, 
this  being  done,  does  there  remain  evidence  sufficient  to  support  the 
master's  conclusion?    It  seems  probable  that  the  master  himself 
would  have  thought  not;  since,  as  it  was,  he  came  to  that  conclusion 
"with  considerable  reluctance." 

The  rule,  as  already  stated,  requires  "a  sale  of  licenses"  "sufficient 
to  establish  a  price  for  such  licenses."  "A,  royalty,  in  order  to  be 
binding  on  a  stranger  to  the  licenses  which  established  it,  must  be  a 
nniforin  royalty."  Walk.  Pat.  390.  These  and  the  like  expressions 
an.d  definitions  found  in  the  cases  and  text-books,  imply  that  proof 
of  a  single  license  is  not  sufficient ;  and  if  under  some  circumstances^ 
such  proof  might  be  deemed  adequate,  that  in  this  instance  is  not, of 
such  clear  and  unequivocal  character  as  to  give  it  such  weight.  Proc- 
tor v.  BriU,  4  Fed.  Rep.  415;  Judson  v.  Bradford,  3  Ban.  &  A.  539; 
Black  V.  Mujison,  2  Ban.  &  A.  623.  It  is  true,  in  a  sense,  doubt- 
less, that  the  owner  of  an  invention  has  a  right  to  fix  his  price  upon 
it;  but  to  constitute  evidence  against  an  infringer  he  must  have  done 
it  "in  his  dealings  with  others,"  and  not  merely  in  a  form  of  license 
which  he  was  willing  to  grant.  It  is,  as  it  appears  to  me,  entirely 
inadmissible,  at  law  or  in  equity,  that  a  patentee  may,  by  inserting  in 
bis  licenses  a  stipulation  for  a  certain  royalty,  with  a  proviso  that  half 
that  sum  shall  be  received  in  full,  in  case  of  prompt  payment,  acquire 
a  right  to  demand  the  entire  sum  of  an  infringer.  If  he  can  arbi- 
trarily make  such  a  discrimination,  he  may  as  well  make  the  ratio 
three  to  one,  or  in  any  other  proportion.  The  question  is,  what  is  a 
reasonable  royalty  ?  The  laws  of  the  land  fix  the  rates  of  interest  for 
V.19,no.ll— 58 
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the  forbearance  of  money,  and  if  it  be  possible  to  make  a  disorimina' 
tion  against  infringers  of  patents  over  prompt-paying  licensees  greater 
than  lawful  interest,  (except  as  may  be  done  by  the  coorts  nnder  the 
statutory  provision  for  treble  damages,)  it  must  be  done,  as  it  seems 
to  me,  upon  some  competent  evidence,  other  than  an  arbitrary' olaase 
in  a  license  or  licenses,  however  many  of  them  may  have  been  issued. 

The  same  may  be  said  in  reference  to  the  clause  in  the  license  which 
requires  that  the  specified  royalty  shall  be  paid  for  every  drill  ",oon> 
taining  any  of  the  patented  improvements."  This,  as  it  seems  to  me, 
affords  no  proof,  certainly  not  conclusive  proof,  against  an  infringer 
that  he  should  pay  the  entire  royalty  named  in  the  license  for  infring* 
ing  only  one  of  two  or  more  claims  of  a  patent,  unless  the  one  in- 
fringed be  shown  to  be  the  only  claim  which  has  or  had  any  value, 
or  unless  the  different  claims  be  substantially  the  same. 

In  respect  to  two  or  more  claims  in  a  patent,  each  of  value  and  dis- 
tinct from  the  other,  one  cannot  equal  both  or  all  in  value  any  more- 
than  in  mathematics  a  part  can  equal  the  whole.  The  licensee  may, 
if  he  choose,  bind  himself  to  pay  the  same  price,  whether  he  use  the 
entire  invention  or  a  part  only;  but  at  the  same  time  he  acquires  the 
right  to  use  all,  and  so  his  agreement  may  not  be  unreasonable ;  but 
if,  as  against  an  infringer,  'such  a  license  can  have  any  force,  reason- 
ably, it  must  be  in  the  way  only  of  establishing  a  royalty  for  the  en- 
tire invention.    This  view  is  in  accordance  with  aathority. 

In  Birdsall  v.  Coolidge,  98  U.  S.  64,  it  appears  that  the  alleged  in- 
fringement was  of  one  only  of  three  claims  in  the  letters  patent,  and 
the  conrt  says:  "Still  it  is  obvious  that  there  cannot  be  any  one  rule 
of  damages  prescribed  which  will  apply  in  all  oases,  even  when  it  is 
conceded  that  the  finding  must  be  limited  to  actual  damages.  *  *  * 
Where  the  patented  improvement  has  been  used  only  to  a  limited  ex- 
tent and  for  a  short  time,  *  •  •  the  jury  should  find  less  than 
the  amount  of  the  license  fee."  See,  also,  Proctor  v.  Brill,  tvpra; 
Wooster  v.  SimiyMon,  16  Fed.  Rep.  680;  Ruggles  v.  Eddy,  2  Ban.  & 
A.  627. 

Without  farther  evidence,  the  plaintiff  is  entitled  to  nominal  dam- 
ages only;  bat,  that  there  may  not  be  a  failure  of  jostioe,  the  case  is 
remanded  to  the  master,  with  direction  to  admit  further  evidence  by 
each  party,  if  offered,  and  to  report  the  same  and  his  conclusions. 
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FnuiD  V.  Ibbland  and  others. 

(Oireuit  Court,  IT.  J).  Nm  York.    April  6, 1884.) 

Patkht— IinnuiiaKMKiiT— Oi.oTz-FABTEiraBa. 

The  case  of  Field  v.  Comeau,  17  0.  Q.  668,  followed;  holding  that  the  com- 
plainant's patent  for  a  glove-fastener,  consisting  of  an  automatic  wire  spring, 
u' nor  infringed  by  a  device  consisting  of  stiff  arms  pivoted  at  one  end. 

Ih  Equity. 

Eugene  N.  EUiot,  for  complainant. 

James  M.  Dudley,  for  defendants. 

Coze,  J.  The  complainant  has  a  patent  for  an  improvement  in 
glove-fastenings.  The  claim  is  in  the  follo\nng  words :  "The  com- 
bination, sabstantiallj  as  described,  of  a  spring,  A,  with  the  split 
portion,  B,  of  a  glove,  for  the  purpose  specified.  "^  In  Field  v.  C<yiMau, 
17  0.  G.  568,  Judge  Whebleb  restricted  this  claim  to  the  particular 
style  of  spring  described  in  the  specification  and  drawings.  That 
decision  is  controlling.  No  broader  construction  can  now  be  given  to 
the  patent.  The  question  of  infringement,  therefore,  alone  remains 
to  be  considered. 

The  complainant's  spring  is  made  of  a  single  piece  of  wire  and  is 
automatic  and  continuous  in  its  operation.  When  the  spring  is  in 
repose  the  arms  are  together  and  overlap.  When  drawn  apart  they 
will  immediately  fly  back  if  released.  The  defendants'  device,  on  the 
contrary,  is  composed  of  two  stiff  arms  pivoted  at  one  end.  A  spring 
is  riveted  to  one  arm  which  connects,  at  its  free  end,  with  a  link 
fastened  to  the  end  of  the  other.  When  the  arms  are  open,  and  by 
pressure  upon  them  the  link  is  brought  above  the  pivot,  the  spring 
acts,  and  the  arms  come  together.  At  right  angles  the  arms  remain 
open  and  the  spring  does  not  begin  to  operate  in  closing  them  until 
they  have  been  brought  to  an  angle  of  about  45  degrees.  The  points 
of  difference  between  the  two  devices  are  many  and  radical.  But  the 
reasoning  of  the  Comeau  Case  seems  conclusive  upon  this  question 
also.  The  spring  which  was  there  held  not  to  infringe  is  almost  the 
exact  counterpart  of  the  defendants'  spring.  They  differ  only  in 
minute  and  unimportant  particulars.  The  one  operates  on  a  cam, 
the  other  on  a  link;  with  this  exception  they  are  alike.  In  speaking 
of  the  defendants'  spring  in  that  case  the  learned  judge  uses  language 
which  would  be  equally  applicable  here.     He  says : 

"The  form  of  the  defendants'  spring  is  different  from  the  orator's,  its  mode 
of  operation  is  different,  and  the  resist  of  its  operation  is  somewhat  different. 
It  cannot  be  said  to  be  the  same  as  the  orator's,  or  to  be  substantially  like  the 
orator's.  Each  got  the  ideaof  closing  the  wrists  of  gloves  by  means  of  springs 
from  others.  The  orator  carries  out  the  idea  in  his  mode,  and  the  defend- 
ants in  theirs,  and,  as  neither  has  control  of  anything  but  the  particular  mode, 
neither  can  justly  say  that  the  other  uses  his  mode." 

The  two  cases  cannot  be  successfully  distinguished. 
There  should  be  a  decree  for  the  defendants,  with  costs. 
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The  WOBTHINGTON  AND  Davib. 
(District  Oowi,  E.  D.  Michigan.    April  30, 1883.) 

1.  CoiiLiBiON — BxrNMnra  into  Vbssbl  at  Anchoii— PREsniurrioir  of  Faxjvt. 

The  presumtion  of  fault  arising  from  running  into  a  vessel  at  anchor  maybe 
rebutted  by  showing  that  the  moving  vessel  exercised  all  reasonable  care  upon 
her  part,  and  that  the  collision  was  an  inevitable  accident;  or  by  showing  that 
the  fault  is  with  the  anchored  vessel  in  failing  to  use  proper  precautions. 

2.  Same — Anchosaok  in  St.  Claib  Uiveb — Duty  op  Yebskl. 

Anchorage  in  St.  Clair  river  is  not  necessarily  improper  because  the  channel 
is  comparatively  narrow,  and  vessels  are  frequently  passing  and  repassing,  if 
room  be  left  for  vessels  and  tows  to  pass  in  safely.  A  vessel  so  anchored,  how- 
ever, is  hound  to  keep  a  watch,  and  not  to  allow  her  sails  to  obstruct  or  obscure 
the  view  of  her  anchor  light. 

3.  Same — Ikbordtablk  Fault — Libel  Dibmissed.  ' 

In  cases  of  inscrutable  fault  the  libel  should  be  dismissed. 

In  Admiralty. 

This  was  a  libel  for  a  collision  between  the  schooner  Gladstone  and 
the  schooner  Davis,  in  tow  of  the  propeller  Worthington,  which  oc- 
curred on  the  night  of  July  26, 1881,  on  the  St.  Clair  river,  near  Her- 
Bon's  island.  The  Gladstone  was  bound  on  a  voyago  from  Detroit  to 
the  port  of  Golden  Valley,  Ontario.  She  left  Detroit  in  the  afternoon, 
under  sail,  reached  the  St.  Clair  river,  and  sailed  up  to  a  point  a  little 
above  the  place  of  collision.  The  wind,  which  had  been  light  from 
the  west  or  north-west  during  the  afternoon  and  evening,  about  9 
o'clock  failed  altogether.  The  schooner,  being  unable  to  proceed  fur- 
ther, came  to  anchor  in  the  channel  of  the  St.  Clair  river,  somewhat 
upon  the  Canadian  side.  After  coming  to  anchor,  her  riding  lights 
were  taken  in,  and  a  bright  anchor  light  placed  in  her  port  fore-rig- 
ging, about  20  feet  from  the  deck.  For  all  that  appears,  this  light 
was  burning  brightly  up  to  the  time  of  the  collision.  A  lookout  was 
also  stationed  upon  the  deck  to  watch  approaching  vessels.  The 
night  was  clear,  and  lights  could  easily  be  seen  at  the  usual  distance. 
'  Some  time  after  10  o'clock  the  schooner  Davis,  which  was  the  last  of 
three  vessels  in  tow  of  the  propeller  Worthington,  bound  down  the 
river,  came  into  collision  with  the  Gladstone,  brealdng  her  jib-boom, 
bowsprit,  and  cat-head,  and  damaging  her  port  bow. 

Moore  d  Canfield,  for  libelant. 

H.  D.  Goulder,  for  claimant. 

Brown,  J.  It  is  charged  in  the  libel  that  the  propeller  was  in  fault 
in  running  too  cbse  to  the  Gladstone,  and  that  the  schooner  Davis 
was  in  fault  in  not  keeping  a  sharp  lookout,  and  in  not  porting  her 
wheel  sufficiently  to  keep  in  the  wake  of  the  propeller,  and  thus  avoid 
coming  in  contact  with  the  Gladstone.  Separate  answers  were  filed 
on  the  part  of  the  propeller  and  the  Davis,  the  same  counsel  repre- 
senting both  vessels.  Upon  the  bearing,  however,  there  was  no  evi- 
dence sho^sfing  the  Davis  to  be  in  fault,  as  she  appeared  to  have  done 
the  best  she  could  in  following  the  Worthington.    The  case  against 
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her  was  practically  abandoned.  The  answer  on  the  part  of  the  pro- 
peller avers  that  the  wind  was  blowing  a  stiff  breeze  from  the  westward ; 
that  the  Gladstone  had  her  foresail  and  mainsail  set,  and  was  lying 
athwart  the  channel;  denies  that  the  schooner  had  a  proper  anchor 
watch;  and  avers  that  if  she  had  any  light  it  was  so  placed  as  to  be 
obscured  by  the  sails  from  the  view  of  the  vessels  coming  down  the 
river.  It  was  claimed,  furthermore,  that  before  discovering  the  Glad- 
stone another  propeller,  the  Oneida,  had  just  passed  the  -Worthing- 
ton,  and  was  ahead  upon  the  same  course  and  in  the  channel ;  and 
that  the  officers  in  charge  of  the  Worthington,  before  discovering  any 
l^ht  npon  the  Gladstone,  saw  the  Oneida  suddenly  sheer  to  the  west- 
ward, whereupon  the  Worthington  put  her  wheel  hard  a-port,  and 
changed  her  course  as  much  to  starboard  as  it  safely  could  be ;  and  that 
it  was  only  when  they  had  approached  within  about  200  or  300  feet 
that  her  officers  and  crew  for  the  first  time  saw  the  light  of  the  Glad- 
stone. It  was  also  averred  that  when  the  Worthington  ported  she 
gave  the  proper  signal  to  the  tow,  and  that  the  hrst  vessel  passed 
clear,  the  second  within  a  few  feet  of  the  Gladstone's  jib-boom,  and 
the  third  vessel,  the  Oavis,  struck  and  did  some  injury  to  the  Glad- 
stone. 

There  can  be  no  doubt  of  the  proposition  that,  as  the  collision  oc- 
curred with  an  anchored  vessel,  the  burden  of  proof  is  upon  the  Wor- 
thington to  show  herself  guiltless  of  fault.  She  may  do  this  by  show- 
ing that  she  exercised  all  reasonable  care  upon  her  part,  and  that  the 
collision  was  the  result  of  an  inevitable  accident,  or,  as  is  done  in  this 
case,  by  showing  that  the  fault  is  with  the  schooner  in  herself  failing 
to  observe  the  proper  precautions.  The  first  fault  charged  against  the 
Gladstone  is  that  she  was  lying  in  an  improper,  unusual,  and  unsafe 
place.  In  this  connection  I  can  do  little  more  than  repeat  what  was 
said  by  Judge  Lonotear  in  the  case  of  The  Masters  and  Raynor,  1 
Brown,  Adm.  342,  that  anchorage  in  the  St.  Glair  river  is  not  neces- 
sarily improper  because  the  channel  is  comparatively  narrow,  and 
vessels  are  frequently  passing  and  repassing,  if  room  be  left  for  vessels 
and  tows  to  pass  in  safety.  It  always  has  been  the  custom  for  sailing 
vessels,  navigating  the  Detroit  and  St.  Clair  rivers,  to  come  to  anchor 
in  the  channel,  and  I  am  not  disposed  to  say  such  custom  is  un- 
reasonable, though  collisions  are  not  infrequently  occasioned  thereby; 
and  in  the  increasing  magnitude  of  commerce  we  may  be  ultimately 
compelled  to  adopt  a  different  rule;  but  I  think  it  much  more  prudent 
for  vessels  to  anchor  as  near  the  shore  as  the  water  will  permit.  Some- 
times, however, — and  that  is  claimed  in  this  case, — the  wind  falls  so 
suddenly  that  the  vessel  has  no  option  but  to  drop  her  anchor  where 
the  wind  leaves  her.  It  would  seem,  however,  that  even  in  such  a  case 
something  might  be  done,  with  the  aid  of  the  current  and  her  rudders, 
to  get  the  vessel  closer  into  shore;  but  as  there  was  undoubtedly  suf- 
Hcient  room  left  for  tows  to  pass  the  Gladstone  upon  the  American 
side,  I  am  not  disposed  to  criticise  her  anchorage  at  this  spot. 
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But,  whether  anchoring  there  from  neoesaity  or  choice,  I  have  no 
doubt  that  she  is  bound  to  exercise  a  greater  degree  of  care  and  dili- 
gence in  respect  to  her  light  and  her  anchor  watch  than  would  be  requi- 
site in  case  she  were  anchored  out  of  the  usual  path  of  vessels.  I  am 
not  disposed  to  say  that  she  was  in  fault  for  having  her  sails  up,  if  she 
had  otherwise  complied  with  the  statute  in  having  a  light  which  could 
be  readily  seen  by  vessels  coming  up  and  down  the  river.  The  labor 
of  getting  a  vessel  under  way  would  undoubtedly  be  much  lessened  by 
having  her  sails  already  hoisted,  in  case  a  favorable  wind  should 
spring  up,  and  if  the  light  be  properly  displayed  I  do  not  see  that  the 
liability  to  collision  would  be  thereby  enhanced.  This  was  the  opinion 
of  Judge  WiLEiNS  in  the  case  of  The  Planet,  1  Brown,  Adm.  124.  In 
this  case  I  cannot  see  that  the  furling  of  the  sails  would  have  assisted 
the  schooner  any  in  enabling  her  to  give  way  to  the  descending  tow. 

The  difficulty  in  the  case  turns  upon  the  question  whether  the  Glad- 
stone displayed  a  proper  anchor  light  to  approaching  vessels.  There 
seems  to  be  no  question  that  she  did  display  a  bright  light  about 
20  feet  from  her  deck,  and  it  appears  to  have  been  set  in  her  port 
fore-rigging,  but  it  certainly  did  not  comply  with  rule  10,  Bev.  St.  § 
4283,  which  requires  that  all  vessels,  when  at  anchor  in  roadsteads  or 
fair-ways,  shall  exhibit,  where  it  can  best  be  seen,  a  white  light,  so 
coustru6ted  as  to  show  a  clear,  uniform,  and  unbroken  light,  visible 
all  around  the  horizon.  Now,  this  light,  while  complying  with  the  law 
in  other  respects,  clearly  was  not  visible  to  a  person  approaching  from 
tl^e  starboard  side  of  the  vessel  back  of  the  foremast,  and  in  that  re- 
spect there  can  be  no  question  that  the  schooner  was  in  fault,  and  the 
only  remaining  inquiry  is  whether  such  fault  contributed  to  this  col- 
lision. Upon  the  part  of  the  schooner  it  is  averred  that  the  wind  was 
north-west,  and  that  she  was  heading  a  little  toward  the  Canada  shore, 
and  hence  that  her  light  could  be  clearly  visible  to  all  vessels  coming 
down  the  stream.  Upon  the  other  hand  there  is  a  large  amount  of 
testimony  tending  to  show  that  there  was  a  brisk  wind  from  the 
south-west,  and  that  the  vessel  was  lying  with  her  head  canting  towards ' 
the  American  shore,  in  a  position  which  might  at  least  have  obscured 
her  light  to  a  propeller  coming  dowa  the  stream.  This  testimony  is 
corroborated  by  that  of  the  witness  Eirby,  who  swears  that  the  injury 
was  done  by  the  wrenching  of  her  jib-boom  and  her  bowsprit  from  star- 
board to  port.  If  her  hull  was  struck  at  all  it  would  appear  to  have 
been  a  mere  glancing  blow,  and  that  the  principal  injury  was  done 
by  the  jib-boom  catching  the  mast  of  the  Davis  and  breaking  it  off. 
This,  with  the  wrenching  of  the  bowsprit,  inflicted  the  only  serious 
damage  to  the  schooner.  It  seems,  too,  that  the  Oneida,  which 
preceded  the  Worthington  down  the  river  a  very  short  distance,  did 
not  observe  her  light  until  she  was  very  near  to  her,  and  that  her  at- 
tention was  first  called  to  her,  not  by  seeing  the  light  directly,  but  by 
seeing  the  loom  of  the  light  upon  her  sails.  The  men  upon  the  Wor- 
thington also  swore  that  they  did  not  see  her  light,  and  ported  only  be- 
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cause  ilie  Oneida  ported,  and  that  the  light  was  first  revealed  when 
they  had  approached  very  near  to  the  schooner.  Had  the  Worthing- 
ton  seen  this  light  at  a  greater  distance,  it  would  undonbtedly  have 
been  her  duty  to  port  sooner ;  but  if  we  are  to  believe  the  testimony  of 
her  officers  and  crew,  and  those  of  her  tow,  the  Gladstone's  light  must 
have  been  concealed  either  by  the  Oneida  (in  which  case  the  accident 
as  to  the  propeller  would  have  been  inevitable)  or  by  the  sails  of  the 
Gladstone.  In  my  opinion  the  propeller  has  rebutted  the  presump- 
tion of  fault  which  attaolied  to  her  colliding  with  a  vessel  at  anchor, 
and  put  it  upon  the  Gladstone,  althpugh  the  case  is  an  exoeedingly 
close  one. 

If  the  case  be  not  one  of  fault  on  the  part  of  the  Gladstone,  it  is, 
to  my  mind  at  least,  a  ease  of  inscrutable  fault,  and  the  question  re- 
mains to  be  considered  what  is  the  measure  of  liability  in  respect  to 
collisions  of  this  character.      Gases  of  inscrutable  fault  are  those 
wherein  the  court  can  see  that  a  fault  has  been  committed,  but  is 
unable,  from  the  conflict  of  testimony,  or  otherwise,  to  locate  it. 
Binoe  the  introduction  of  colored  lights  and  fog  signals  these  cases 
are  of  rare  occurrence,  and  the  measure  of  liability  is  still  an  un- 
settled question.     At  common  law  the  plaintiff  is  bound  to  make  out 
his  case  by  a  preponderance  of  testimony,  and  if  the  question  of  fault 
is  left  in  doubt  the  defendant  is  entitled  to  a  verdict,  and  the  loss 
rests  where  it  falls.     This  is  also  the  rule  in  the  English  admiralty 
and  vice-admiralty  courts.     The  Catherine  of  Dover,  2  Hagg.  154; 
The  Maid  of  Auckland,  6  Notes  Gas.  240;  The  Rochaway,  3  Stew. 
Vice  Adm.  129;  The  City  of  London,  Bwab.  800,  302.     The  laws  of 
Oleron,  of  Wisbuy,  and  the  Marine  Ordinance  of  Louis  XVI.,  made  no 
distinction  between  cases  of  mutual  fault,  inscrutable  fault,  and  in- 
evitable accident,  but  divided  the  damages  in  every  case  where  the 
collision  was  not  the  fault  of  one  party  only.     This  rule  was  probably 
adopted  on  'account  of  the  difficulty  of  determining  to  which  vessel 
the  fault  was  imputable.    It  has  received  t^e  sanction  of  Bmerigon, 
Valin,  Pothier,  Grotins,  and  most,  if  not  all,  of  the  continental  au- 
thors upon  the  subject.    It  has  been  incorporated  into  the  French 
Commercial  Code,  but  in  the  German  Code  no  allusion  whatever  is 
made  to  this  class  of  cases.     The  question  has  never  been  definitely 
settled  by  the  supreme  court  of  the  United  States,  although  in  the 
•    opinion  of  Mr.  Justice  Swavnb,  in  the  case  of  The  Grace  Girdler,  7 
Wall.  196,  there  is  a  dictum  to  the  effect  that  "where  there  is  a  rea- 
sonable doubt  as  to  which  party  is  to  blame,  the  loss  must  be  sus- 
tained by  the  party  on  whom  it  has  fallen;"  citing  The  Catherine  of 
Dover,  2  Hagg.  154.     The  point  does  not  seem  to  have  been  argued 
by  eonnsel,  and  the  case  was  disposed  of  as  one  of  inevitable  acci- 
dent.   The  district  courts  are  about  equally  divided  in  opinion     The 
iSctoto,  Davies,  859;  The  John  Henry,  8  Wave,  26i;  The  David  Dows. 
16  Fed.  Bep.  154.     Contra,  The  Kallisto,  2  Hughes,  128 ;  The  Breeze, 
6  Ben.  14;.  The  Summit,  2  Curt.  150;  The  Cherokee,  15  Fed.  Rep. 
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119;  The  Amanda  Powell,  14  Fed.  Rep.  486.  Although  I  know  of 
one  reported  case  in  which  the  rule  was  actually  applied,  (^Lucaa  v. 
The  Thomas  Swan,  Newb.  158,)  it  has  apparently  met  with  the  ap- 
proval of  Mr.  Justice  Stobt  in  his  work  upon  Bailments,  (sections 
608,  609,)  Chancellor  Kent,  (3  Kent,  Comm.  231,)  Judge  Conkuno, 
(1  Conk.  Adm.  378,)  and  most  of  the  American  elementary  writers, 
though  none  of  them  pronounce  a  decided  opinion  of  their  own. 
Fland.  Mar.  Law.  §§  357, 358 ;  Bouv.  Law  Diet.  tit.  "Collision."  The 
question  received,  however,  its  most  elaborate  discussion  by  Judge 
Hall,  of  the  Northern  district  of  New  York,  in  the  case  of  The  Comet, 
9  Blatchf .  323  and  the  continental  rule  was  adopted  without  hesita- 
tion. 

These  authorities  are  undoubtedly  entitled  to  great  respect,  but  it 
will  be  observed  that  in  most  of  them  there  is  no  discussion  of  the 
question  as  an  original  proposition,  and  the  rule  is  apparently  adopted 
in  deference  to  the  continental  doctrine.  Conceding  that  the  mari- 
time law  of  continental  Europe  favors  a  division  of  damages,  does  it 
necessarily  follow  that  the  law  as  administered  in  this  country  should 
be  the  same  ?  I  think  not.  While  the  maritime  Codes  of  the  dif- 
ferent countries  have  undoubtedly  many  features  in  common,  there 
are  probably  no  two  exactly  alike.  A  reference  to  the  provisions 
upon  the  subject  of  collision  will  show  that  the  German  law  differs  in 
many  particulars,  notably  in  regard  to  the  division  of  damages,  from 
the  French,  and  that  again, from  the  Dutch  and  Bussian.  Indeed, 
the  ancient  Codes  and  writers,  cited  by  the  learned  judge  in  the  case 
of  The  Comet,  declared  that  in  cases  of  inevitable  accident  the  dam- 
ages shall  be  divided;  yet  nothing  is  better  settled  in  the  maritime 
law  of  England  and  America,  than  that  in  such  case  the  loss  shall 
rest  where  it  falls.  Uniformity,  at  least,  does  not  require  us  to  adopt 
the  rule  of  division  in  cases  of  inscrutable  fault.  In  short,  the  mar- 
itime law  is  not  international,  except  in  a  limited  sense.  It  inevita- 
bly takes  on  a  local  coloring  conformable  to  the  habits  and  traditions 
of  the  different  countries  in  which  it  is  administered. 

There  are  certain  fundamental  principles  of  justice  adopted  by  the 
English  and  American  courts  which  have  become  maxims  of  juris- 
prudence, and  are  equally  binding  in  cases  of  common  law,  equity, 
and  admiralty  jurisdiction.  Among  these  is  that  which  prohibits  a 
person  being  deprived  of  his  liberty  or  property  without  being  proved 
guilty  of  some  fault  or  dereliction.  Under  the  terms  "due  process  of 
law"  or  "law  of  the  land"  provisions  of  similar  import  are  inserted  in 
all  our  constitutions.  "By  the  law  of  the  land,"  said  Mr.  Webster, 
in  the  Dartmouth  College  Case,  4  Wheat.  518,  "is  most  olearly  intended 
the  general  law  which  hears  before  it  condemns,  which  proceeds  upon 
inquiry,  and  renders  judgment  only  after  trial.  The  meaning  is  that 
every  citizen  shall  hold  his  life,  liberty,  property,  and  immunities 
under  the  protection  of  general  rules  which  govern  society."  Every 
person  is  presumed  innocent,  even  of  fault,  and  is  entitled  to  rest 
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npon  that  presamption  until  shown  to  be  guilty;  and  the  whole  object 
of  oor  jadicial  machinery  is  to  determine  by  competent  proofs  who  has 
committed  a  crime,  perpetrated  a  wrong,  or  broken  a  oootraot.  If 
charged  with  a  crime,  the  accused  must  be  proven  guilty  beyond  a 
reasonable  donbt.  If  damages  are  sought,  the  plaintiif,  the  actor, 
mast  always  make  out  his  case  by  at  least  a  preponderance  of  evi- 
dence. If  the  evidence  is  clearly  balanced,  it  is  the  duty  of  the  court 
to  dismiss  the  proceedings.  I  know  of  no  reason  why  this  same  rcile 
should  not  obtain  in  collision  cases.  The  difficulty  of  proof  is  usually 
not  greater;  the  injustice  of  a  false  step  is  no  less.  Indeed,  they  are 
peculiarly  cases  wherein  fault  should  be  established  and  located,  since 
the  loss,  in  a  large  majority  of  cases,  falls  upon  persons  guiltless  of 
all  personal  blame.  So  strongly  has  this  consideration  appealed  to 
the  good  sense  of  the  mercantile  world,  that,  by  the  laws  of  most  civil- 
ized conntries,  the  liability  of  an  innocent  owner  is  limited  to, the  value 
of  his  interest  in  the  offending  ship  and  her  freight.  The  doctrine  of 
division  in  cases  of  mutual  fault,  though  an  infringement  upon  the 
common  law,  is  not  an  exception,  and  hardly  a  qualification,  of  the 
rule  requiring  the  libelant  to  establish  his  case.  It  is  only  a  simpli- 
fication of  the  doctrine  of  contributory  negligence, — a  measure  of  dam- 
ages rather  than  a  method  of  proof,  and  the  only  practicable  mode  of 
doing  justice  in  cases  of  mutual  fault.  For  these  reasons  my  own 
opinion  is  decidedly  in  favor  of  the  English  rule  adopted  by  Mr. 
Justice  Swavnb  in  The  Grace  Girdler. 

The  libel  will  be  dismissed,  but,  as  the  case  is  one  of  very  grave 
doubt,  no  costs  will  be  awarded  to  either  party. 
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The  Southpield.* 
(DitMct  Oourt,  E.  D.  Nem  York.    January  29, 1884.) 

DA3IA0B  TO  Canal-Boat  bt  Sdgtiok  and  Buroe  Caused  bt  PASsmo  Fbkrt- 
BoAT— Evidence. 

In  an  action  against  tlie  ferry-boat  S.,  to  recover  damages  for  injuries  caused 
by  the  suction  and  surge  pronuced  by  the  passing  ferry-boat  to  a  canal-boat 
moored  in  n  proper  place  at  a  bulk-head  at  Staten  island,  hM,  that,  upon  the 
evidence,  the  injuries  were  caused  by  the  ferry-boat's  passing  at  an  unneces- 
sary rate  of  speed,  and  that  the  ferrj'-boat  was  liable  for  the  damage  sustained. 

In  Admiralty. 
E.  G.  Davis,  for  libelant. 
Macfarland,  Reynolds  A  Loxorey,  for  claimants. 
Benedict,  J.    This  action  is  brought  by  the  owners  of  the  canal- 
boat  Annie  C.  Haeger,  to  recover  for  injuries  caused  to  that  boat  by 

iReported  by  R.  D.  &  Wyllys  Benedict,  of  the  New  York  bar. 
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the  Buotion  and  stitge  made  by  the  ferry-boat  Boathfield,  in  passing 
the  canal-boat  on  the  morning  of  the  eighth  of  May,  1882.  The 
canal-boat  was  moored  at  the  balk-head,  between  Stapleton  and  the 
Wrecker's  pier,  on  Staten  island,  and  was  there  discharging  a  cargo 
of  malt.  She  lay  with  her  bow  to  the  northward,  with  her  stem  some 
25  feet  from  the  line  of  the  north  side  of  the  Wrecker's  pier,  and  was 
made  fast  to  the  bulk-head  by  a  four-inch  bow-line,  a  foor-inob  stern- 
line,  and  a  three-inch  breast-line,  aU  sound  and  strong.  The  South- 
field  was  engaged  in  making  regular  trips  upon  the  Staten  island 
ferry,  and  on  the  trip  in  question  went,  according  to  the  answer,  from 
New  York  direct  to  Clifton,  but  according  to  her  proof,  from  New  York 
to  Tompkins ville  and  then  to  Clifton,  without  stopping  at  Stapleton. 
As  she  passed  the  place  where  the  libelant's  boat  was  moored  she 
created  a  suction  and  surge  of  the  water  which  broke  the  stem-line 
and  the  breast-line  of  the  canal-boat,  carried  the  boat  herself  out  some 
25  feet  from  the  bulk-head,  and  then  cast  her  back  with  such  violenc'e 
as  to  throw  down  persons  upon  her  deck,  and  do  considerable  injury 
to  the  boat.  The  place  where  the  canal-boat  was  moored  is  a  place 
in  common  use  for  discharging  of  boats,  where  boats  like  the  libel- 
ant's can  lie  without  injury,  provided  the  ferry-boats  use  moderate 
speed  when  passing  at  low  tide.  Upon  the  evidence  it  is  impossible 
to  attribute  the  injury  of  the  canal-boat  to  any  neglect  on  her  part, 
either  in  selecting  an  improper  place  to  discharge  or  in  omitting  rea- 
sonable caution  in  respect  to  her  mooring.  It  is  also  beyond  dispute 
that  the  immediate  cause  of  the  injury  was  the  suction  and  surge 
created  by  the  Southfield  as  she  passed  down  to  Clifton  on  the  6 
o'clock  morning  trip  from  New  York,  the  tide  being  then  low.  The 
inquiry,  therefore,  is  whether  this  suction  and  surge  is  attributable  to 
any  neglect  of  duty  on  the  part  of  the  Southfield.  The  law  appli- 
cable in  cases  of  this  description  is  not  in  doubt.  It  is  thus  stated  in 
the  case  of  The  Morriaania,  13  Blatchf.  512: 

"The  undoubted  right  of  the  steam-boat  to  the  navigation  of  the  river  is 
subject  to  the  restriction  that  it  must  be  exercised  in  a  reasonable  and  care- 
ful manner,  and  do  no  injury  to  others  that  care  and  prudence  may  avoid." 

By  the  law,  it  was  the  duty  of  the  Southfield,  in  passing  the  libel- 
ant's boat,  to  avoid  endangering  that  boat  by  her  suction,  provided 
that  could  be  done  by  the  exercise  of  reasonable  care  in  respect  to 
speed.  The  ferry-boat  had  the  right  to  pass  from  Tompkinsville  to 
Clifton  at  low  as  well  as  at  high  water,  and  she  had  the  right  to  se- 
lect such  a  course,  and  to  move  with  such  speed,  between  these  points, 
as  would  enable  her  to  make  the  landing  at  Clifton  in  safety.  Bat 
in  view  of  the  situation  of  the  canal-boat,  she  owed  a  duty  to  the  libel- 
ant to  pass  the  canal-boat  at  as  low  a  rate  of  speed  as  was  consistent 
with  her  safe  navigation  to  the  Clifton  landing.  This  obligation  is 
acknowledged  in  the  answer,  when  it  is  averred  that  the  ferry-boat 
passed  without  causing  or  creating  any  unnecessary  or  unusual  dis- 
turbance in,  or  suction  of,  the  water  about  the  said  balk-head,  and 
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employing  only  snch  speed  as  was  actually  necessary  to  enable  her  to 
make  her  said  docks  in  safety.  The  answer  also  indicates,  with  suf- 
ficient accuracy,  what  speed  was  actually  necessary  to  the  safe  navi- 
gation of  the  ferry-boat  at  this  time  and  place,  for  it  avers  that  the 
engine  of  the  ferry-boat  was  slowed  abreast  of  the  Stapleton  pier,  and 
with  the  aid  of  wind  and  tide  the  ferry-boat  floated  past  under  mod- 
erate steerage  way  and  careful  handling. 

The  decision  of  the  case  turns,  then,  upon  s  question  of  fact,  namely, 
whether  the  ferry-boat  passed  the  libelant's  boat  as  described  in  the 
answer,  or  at  unnecessary  speed,  as  charged  in  the  libel.  Upon  this 
question  the  weight  of  the  evidence  is  with  the  libelant.  The  libelant, 
who  was  on  the  deck  of  his  boat,  and  watching  the  ferry-boat,  testifies 
that  the  ferry-boat  did  not  check  her  speed  until  after  she  passed  the 
Wrecker's  pier.  He  also  testifies  that  his  attention  was  called  to  the 
ferry-boat  by  his  deck-hand.  That  he  said  to  the  deck-hand,  "Is  she 
going  to  check  down?"  and  the  deck-hand  replied,  "I  guess  not,  by 
the  looks."  This  conversation  had  at  the  time,  with  the  ferry-boat 
in  view  and  under  attention,  strongly  confirms  the  master's  statement 
that  the  ferry-boat  did  not  check  her  speed  until  after  she  had  passed 
his  boat. 

In  opposition  to  this  statement  of  the  libelant,  the  claimants  pro- 
duce the  testimony  of  the  pilot  and  wheelsnmn  of  the  ferry-boat.  The 
testimony  of  the  pilot,  which,  it  will  be  observed,  is  not  strictly  in  ac- 
cordance with  the  statement  of  the  answer,  is  this:  "When  we  left 
Quarantine  dock  we  hooked  the  boat  up,  and  when  I  got  within  200 
feet  of  the  Club  House  dock,  I  shut  her  off  with  one  bell,  and  from 
there  to  Clifton  I  ran  shut  off."  Elsewhere  he  says  that  he  rang  the 
one  bell  becanse  he  could  not  manage  the  boat  at  full  speed.  But 
he  makes  no  claim  to  have  navigated  the  ferry-boat  with  any  refer- 
ence to  the  effect  of  her  navigation  upon  the  boats  lying  at  the  bulk- 
head, nor  did  he  know  of  the  damage  done  until  his  return  from  New 
York  on  the  next  trip,  and  his  testimony,  taken  together,  is  calculated 
to  raise  a  doubt  as  to  his  having  any  distinct  recollection  of  the  place 
where  he  slowed  his  boat  on  this  particular  trip.  Certainly,  it  is  not 
sufficient  to  outweigh,  the  testimony  of  the  libelant,  whose  attention 
was  called  to  the  speed  of  the  ferry-boot  by  the  danger  of  his  boat, 
and  whose  statement  is  confirmed  by  the  conversation  had  at  the 
time.  No  support  to  the  pilot's  testimony  is  derived  from  the  tes- 
timony of  the  wheelsman,  who  manifestly  has  little,  if  any,  recol- 
lection respecting  this  particular  trip.  Moreover,  the  libelant's  testi- 
mony in  regard  to  the  speed  of  the  ferry-boat  is  in  harmony  with  the 
result,  while  that  of  the  ferry-boat  pilot  is  not.  That  the  passing  of 
the  ferry-boat  was  followed  by  an  unusual  suction  is  proved,  and  not 
denied.  It  is  also  shown  by  the  movements  of  the  canal-boat.  This 
unusual  suction  is  accounted  for  by  unnecessary  speed  on  the  partof  the 
ferry-boat,  and  the  evidence  discloses  nothing  else  to  which  it  can  be 
attributed.    Probability  seems,  also,  on  the  side  of  the  libelant's  dtate- 
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ment  that  the  ferry-boat  passed  him  withont  checking.  The  ferry-boat 
omitted  the  Stapleton  landing,  and  this  indicates  that  -the  boat  was 
short  of  time,  as,  according  to  the  superintendent,  she  some  times  was 
on  the  morning  trip  from  New  York.  Being  short  of  time,  it  is  by  no 
means  improbable  that  she  ran  longer  than  usual  before  checking  her 
speed.  My  conclusion,  therefore,  is  that  the  damage  sued  for  was 
caused  by  a  neglect  of  duty  on  the  part  of  the  ferry-boat  in  this,  that 
she  passed  the  libelant's  boat  at  an  unnecessary  rate  of  speed. 

A  decree  must  be  entered'  in  favor  of  the  libelant,  with  an  order  of 
reference  to  ascertain  the  amount. 


> 


Thbs  Chab.  E.  Sopeb.* 

The  Osseo.* 

{District  Court,  K  D.  Nm  York.    November  16, 1883.) 

:.  CoiiLMioH— Steam-Boat  and  Tug — Crossing  Courskb — Fault  in  not  Hoid- 
mo  CounsB — Faulty  Lookout. 

A  collision  occurred  between  the  tug  8.  and  the  steam-boat  O.,  in  the  East 
river,  in  the  day-timo,  in  clear  weather,  under  the  following  circumstances : 
The  tide  was  flood.  The  O.  had  left  Fulton  market  pier,  where  she  had  lain 
head  down  the  river,  and  rounded  out,  bound  up  the  river.  The  8.  was  com- 
ing down  near  midstream.  Abreast,  or  nearly  so,  and  between  the  S.  and  the 
New  York  shore,  was  a  tug  towing  a  schooner  on  a  hawser  down  stream. 
Ahead  of  the  8.,  coming  up,  was  a  tug  with  two  barges  along-side,  and  be- 
tween this  tow  and  the  New  York  shore  was  another  tug  and  schooner.  The 
8.  could  not  pass  to  port  of  the  barges,  owing  to  the  closing  up  of  the  other 
vessels,  and  starboarded,  and  had  just  clearea  the  barges  when  she  struck  the 
O.  on  the  port  .side.  EM,  that  the  8.  was  not  in  fault  for  sheering  across  the 
bows  of  the  barges,  nor  for  not  stopping  and  hacking  when  she  found  she  could 
not  pass  the  bai-gea  to  port;  nor  was  the  collision  caused  by  the  8.  being  within 
20  yards  of  the  vessels  going  down,  in  violation  of  a  state  statute;  that  the 
omission  of  the  8.  to  answer  the  O.'s  whistle  caused  no  change  in  the  move- 
ments of  either,  and  in  no  way  conduced  to  the  collision ;  that  after  the  8. 
starboarded  to  pass  the  barges,  the  8.  and  the  O.  were  on  courses  crossing,  and 
the  O.  was  in  fault  for  straightening  up  .the  river  and  not  holding  her  course, 
and  for  not  seeing  the  8.  as  soon  as  she  might  have  done ;  that  the  S.  was  also 
in  fault  for  not  keeping  a  good  lookout,  and  seeing  ;the  O.  before  the  8.  sheered, 
it  beinjt  highly  probable  tnat  if  the  O.  had  been  tiien  seen  the  8.  would  have 
sheered  more  sharply,  and  removed  from  the  O.  the  temptation  to  cross  the  S.'s 
bows.  Both  vessels  being  responsible  for  the  collision,  the  damages  must  be 
apportioned.  • 

.  Saub — Claim  for  Salvage  bt  Vessel  m  Faixlt. 

A  claim  for  salvage,  made  by  the  S.  for  towing  the  O.  to  a  place  of  safety, 
after  slie  was  disabled  by  the  collision,  was  rejected  because  the  collision  that 
made  the  service  necessary  was  in  part  caused  by  the  fault  of  the  8.  herself. 

In  Admiralty. 

ScuAicr  do  Garter,  for  the  Osseo. 

Edwin  O.  Davis,  for  the  Soper. 

'Reported  by  R.  D.  &  Wyllys  Benedict,  of  the  N«w  York  bar. 
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BiNRDiOT,  J.  These  are  cross  actions  arising  out  of  a  collision  be- 
tween the  tug  Charles  E.  Soper  and  the  steam-boat  Ossoq,  that  oc- 
cnrred  nearly  under  the  Brooklyn  bridge,  in  the  East  river,  on  the 
twenty-ninth  day  of  May,  1882.  The  tide  was  flood.  The  Osseo 
had  left  her  berth  at  the  Fulton  market  pier,  where  she  had  lain  head 
down  the  river,  and  was  bound  on  her  regular  trip  up  the  river.  It 
was  day-time,  and  the  weather  was  clear.  As  the  Osseo  rounded  out 
from  her  berth,  the  tug  Soper  was  coming  down  the  river,  near  the 
middle  of  the.  stream.  Abreast,  or  nearly  abreast,  of  the  Soper,  and 
between  her  and  the  New  York  shore,  was  a  tug  towing  a  three- 
masted  schooner  on  a  hawser,  and  also  bound  down  the  river.  Ahead 
of  the  Soper,  and  coming  up  the  river,  was  a  tug  with  two  lumber- 
barges  along-side,  and  between  this  tug  and  the  New  York  shore  was 
another  tug  with  a  schooner  in  tow.  As  the  Soper  approached  the 
lumber-barges,  her  intention  was  to  pass  to  port  of  that  tow,  but  this 
was  rendered  impossible  by  the  closing  up  of  the  other  vessels,  where- 
upon she  hove  her  wheel  a-starboard  and  passed  outside  of  the  lum- 
ber-barges. When  she  had  just  cleared  them  she  came  in  collision 
with  the  Osseo,  striking  her  heavily  in  the  port  paddle-box.  At  the 
time  of  the  blow  the  Soper  was  backing  her  engine  and  the  Osseo 
was  moving  rapidly  ahead.  The  libel  of  the  Osseo  charges  that  the 
collision  was  occasioned  by  the  fault  of  the  Soper,  in  that  she  did 
not  keep  out  of  the  way  of  the  Osseo,  and  in  that  she  had  no  look- 
out, and  did  not  see  the  Osseo  in  time  to  avoid  her,  and  did  not  an- 
swer her  whistle.  The  theory  of  the  Osseo,  put  forth  in  her  libel,  is 
that  she  was  about  abreast  of  the  lumber-barges  and  going  in  the 
same  direction  as  they  were,  but  faster,  when  the  Soper  changed  her 
course  to  cross  the  bows  of  the  lumber-barges,  and,  although  the 
Osseo  blew  one  whistle  and  ported,  the  Soper,  without  answering  the 
whistle,  kept  on  and  ran  into  the  Osseo.  The  answer  of  the  Soper 
states  that,  as  the  Soper  crossed  the  bows  of  the  lumber-boats,  the 
Osseo  swung  round  the  stern  of  the  schooner  that  was  towing  up  the 
river,  and,  when  pointed  to  the  starboard  quarter  of  the  starboard 
lumber-boat,  attempted  to  cross  the  bows  of  the  Soper  on  that  course 
by  putting  on  full  speed,  although  she  had  half  the  river  clear  upon 
the  Brooklyn  side,  and  there  was  nothing  to  prevent  her  avoiding  the 
Soper  by  stopping,  or  by  going  further  towards  the  Brooklyn  shore, 
instead  of  attempting  to  pass  close  to  the  lumber-boats,  as  she  did. 

Upon  the  argument  it  was  earnestly  contended  in  behalf  of  the  Os- 
seo that  the  Soper  was  in  fault  for  sheering  across  the  bows  of  the 
lumber-boats  when  she  did.  No  such  fault  is  charged  in  her  libel, 
nor  was  the  sheer  a  fault.  That  course  was  forced  upon  the  Soper 
by  the  other  vessels  close  to  her,  and  was  a  proper  course  to  pursue 
under  the  circumstances.  It  was  also  contended  that  the  Soper  was 
in  fault  for  not  stopping  and  backing  when  she  found  that  she  could 
not  pass  the  lumber-boats  to  port.  This  fault  is  not  charged  in  the 
libel,  nor  proved  by  the  evidence.    It  was  also  contended  that  the 
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Soper  was  rnnning  in  violation  of  the  state  law,  because  she  was  less 
than  20  yards  from  the  tag  and  three-masted  schooner  towing  down. 
The  libel  charges  no  such  fault;  nor  was  the  collision  caused  by  the 
Soper  being  within  20  yards  of  the  vessels  going  in  the  same  direc- 
tion. 

In  regard  to  the  faults  that  are  charged  in  the  libel  it  is  my  opin- 
ion that  the  omission  of  the  Soper  to  answer  the  whistle  of  the  Osseo 
caused  no  change  in  the  movements  of  either  boat,  and  in  no  way 
conduced  to  the  collision.  It  is  also  my  opinion  that  the  Soper  can- 
not be  held  in  fault  for  not  avoiding  the  Osseo.  There  was  no  dan- 
ger of  collision  between  the  Soper  and  Osseo  before  the  Soper  sheered 
to  cross  the  bows  of  the  lumber-boats.  The  clear  weight  of  evidence 
contradicts  the  statement  of  the  Osseo's  libel,  that,  when  the  Soper 
sheered,  the  Osseo  was  heading  up  the  river  abreast  of  the  lumber 
barges,  and  shows  that  at  that  time  tUe  Osseo  was  astern  of  the  lum- 
ber boats,  heading  towards  Brooklyn.  After  the  Soper  altered  her 
course,  the  Osseo  straightened  up  in  the  river,  and  attempted  to  cross 
ahead  of  the  Soper.  it  it  be  true  that  when  the  Soper  altered  her 
course  she  assumed  the  obligation  to  avoid  the  Osseo,  because  the 
vessels  were  then  on  courses  crossing,  and  she  had  the  Osseo  on  hec 
starboard  hand,  by  the  same  rule  the  Osseo  became  charged  with  the 
obligation  to  hold  her  coarse.  This  she  did  not  do.  On  the  contrary, 
she  straightened  ap  the  river,  and,  as  the  Ubel  admits,  came  parallel 
with  the  lumber  barges.  This  fault  of  the  Osseo  plainly  conduced  to 
the  collision,  and  is  sufQcient  to  render  her  responsible  for  the  acei- 
dent  that  ensued. 

Bat  the  Soper  is  also  in  fault  for  not  keeping  a  good  lookout,  as 
charged  in  the  libel.  The  testimony  shows  that  the  Osseo  was  not 
seen  by  the  Soper  until  after  the  Soper  sheered  and  her  bows  had 
crossed  the  bows  of  the  lumber-boats.  There  was  nothing  to  prevent 
the  Soper  from  seeing  the  Osseo;  and  before  making  the  change  of 
coarse  that  she  did,  it  was  her  duty  to  observe  the  position  of  all  ves- 
sels near  her.  And  it  is  highly  probable  that  if  the  Osseo  had  been 
seen  by  the  Soper  when  the  necessity  for  the  sheer  arose,  the  Soper 
would  have  been  sheered  more  sharply  than  she  was,  and  thereby  all 
temptation  to  attempt  to  cross  her  bows  removed  from  the  Osseo. 
For  this  fault  the  Soper  must  be  held  to  be  also  responsible  for  the 
accident  that  ensued.  A  similar  fault  is  proved  against  the  Osseo, 
for  she  did  not  see  the  Soper  as  soon  as  she  might  have  done.  Had 
the  position  of  the  Soper,  when  she  altered  her  course,  been  observed 
by  the  Osseo,  it  is  probable  thai  the  navigation  of  the  Osseo  would 
have  been  dillerent  from  what  it  was.  My  conclusion,  therefore,  is 
that  both  vessels  are  responsible  for  the  collision  in  question,  and 
that  the  damages  resulting  must  be  apportioned  between  them. 

In  addition  to  the  claim  of  damages  made  by  the  Soper,  her  cross- 
libel  contains  a  claim  for  salvage  services  in  towing  the  the  Osseo  to 
a  place  of  safety  after  she  was  disabled  by  the  collision  in  question. 
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and  also  a  claim  for  compensation  for  towing  the  Osseo  for  several 
i&ya  after  the  collision,  under  a  contract  made  in  respect  thereto. 
No  objection  is  made  to  the  joinder  of  these  demands  in  an  action 
like  this,  and  they  will  therefore  be  disposed  of  on  their  merits.  The 
claim  for  salvage  must  be  rejected  because  the  collision  that  made 
the  service  necessary  was  in  part  caused  by  the  fault  of  the  Soper 
herself. 

'As  to  the  demand  for  towage  services  subsequently  performed  un- 
der a  contract  there  is  really  no  dispute  between  the  parties.  This 
demand  is  therefore  allowed.  If  there  be  any  controversy  as  to  its 
amount,  a  reference  may  be  had. 


The  E.  LTrcEBNBAOK.* 

.DMriet  Court,  B.  D.  New  Fork.   January  19, 1884.) 

Bxekoobafhzh's  Febs  ok  Trux— Ween  Taxed. 

A  direction  made  in  open  court  that  the  testimony  given  in  court  be  taken 
down  by  a  stenographer  is  sufficient  to  entitle  the  stenographer'B  fees  to  be 
taxed  by  the  successful  party. 

Appeal  from  Taxation  of  Costs. 

Goodrich,  Deady  <t  Piatt,  for  the  motion. 

Butler,  StiUman  dt  Hubbard,  opposed. 

Benedict,  J.  The  judge's  notes  of  the  trial  of  this  cause  contain  the 
memorandum,  "stenographer  takes  notes."  Thia  memorandum  in- 
dicates a  direction  given  at  the  time  that  the  testimony  given  in  court 
be  taken  down  by  a  stenographer.  A  direction  to  that  effect  made 
in  open  court  is  sufficient.  It  was  unnecessary  to  enter  a. formal 
order.  The  sum  paid  stenographer  was  therefore  for  services  ren- 
dered in  pursuance  of  a  direction  of  the  court,  and,  like  the  expenses 
of  printing,  {Dennia  T.  Eddy,  12  Blatohf .  195,)  is  tozable  by  the  suc- 
cessful puty. 

^Reported  by  R  D.  ft  Wyllya  Benedict,  of  the  New  York  bar. 
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White  ».  Two  Hondbed  and  Ninety-Two  Thodsand  Thbeb  HnNDBED 
D0LLAB8,  Proceeds  of  the  Steam-Boats  AmericuB,  etc' 

{Duirict  Court,  E.  D.  New  York.    December  28, 1883.) 

1.  Ship's  Husband — Lien— Frocbbds  op  Bale  of  Vessel. 

There  is  no  lien  on  moneys,  the  proceeds  of  ^he  sale  of  steam-boats,  in  far^r 
of  one  who  acted  in  the  capacity  of  sliip's  husband,  for  sums  paid  by  him  m 
satisfaction  of  demands  claimed  to  be  at  the  time  subsisting  maritime  liens  on. 
the  vessels,  such  proceeds  not  being  in  his  hands. 
8.  Same — Exckptiok  to  Libel.  ' 

Exception  to  a  libel  claiming  such  a  lien  on  proceeds  of  certain  vessels  was 
sustained  and  the  libel  dismissed. 

In  Admiralty. 

D.  d  T.  McMahon,  for  libelant. 

Blair,  Snow  db  Rtidd,  (R.  D.  Benedict,  of  counsel,)  for  respondent. 

Benedict,  J.  This  case  comes  before  the  court  upon  exception  to 
the  libel,  upon  the  ground,  among  others,  that  the  libel  fails  to  state 
facts,  showing  the  libelant,  E.  Cornell  White,  to  have  a  lien  upon  the 
moneys  proceeded  against.  These  moneys,  as  the  libel  shows,  are 
the  proceeds  of  certain  steam-boats,  of  which  vessels  the  libelant  was 
ship's  husband.  The  claim  sought  to  be  enforced  against  these  mon- 
eys consists  of  various  sums  paid  from  time  to  time  by  the  libelant, 
while  acting  in  the  capacity  of  ship's  husband,  in  satisfaction  of  cer- 
tain demands,  which  were  at  the  time,  as  the  libelant  claims,  sub- 
sisting maritime  liens  upon  the  respective  vessels.  Upon  this  state- 
ment the  libelant  had  no  lien  upon  the  vessels,  and  has  none  upon 
the  proceeds,  not  being  iu  his  hands.  The  authorities  are  clear  to 
the  effect  that  a  ship's  husband  has  no  lien  upon  the  ship  for  sums 
paid  by  him  in  satisfaction  of  the  ship's  bills.  The  Larch,  3  Gnrt.  G. 
C.  427;  The  Sarah  J.  Weed,  2  Low.  556;  'ITie  J.  C.  WiUiama,  15 
Fed.  Bep.  558.  These  cases  are  decisive  of  the  present  case.  If  au- 
thority were  wanting,  my  opinion  would  still  be  adverse  to  the  libel- 
ant. The  libelant  cannot  maintain  this  action  if  he  could  not  main- 
tain an  action  against  the  vessels  themselves,  and  there  are,  in  my 
opinion,  strong  considerations  which  should  forbid  a  ship's  husband 
to  acquire,  as  against  his  principals,  a  lien  upon  their  vessel  for  pay- 
ments which  he  is  employed  to  make  for  them,  and  which  he  makes 
for  a  compensation  paid  him. 

This  exception  to  the  libel  is  therefore  well  taken,  and  the  libel 
must  be  dismissed,  with  costs. 

>  Reported  by  R.  D.  &  Wyllys  Benedict,  of  the  New  York  bar. 
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Ifos^vB  V.  St.  Louis,  L  M.  &  S.  Bt.  Co.* 

{(Xrmtit  Omrt,  H.  D.  Miitovrt.    March  24, 1894.) 

RbicotaIi  ov  Oabbb  from  Statb  Ooubtb  to  thb  Oxbodtf  Ooubt  ov  tss  TJkitsd 
Btatkb. 

Either  party  may  remove  into  a  circuit  court  of  the  United  States  any  oaee- 
where  the  oontroTersy  is  between  citizens  of  dlflerent  states. 

Motion  to  remand  a  ease  removed  to  this  oonri  from  the  oiroait 
ooort  of  Jefferson  county,  Missotiri,  at  the  instance  of  the  defendant 
who  is  a  resident  of  Missouri. 

William  M.  Ecclet  and  E.  P.  Johnaon,  for  plaintiff. 

Bennett  Pike,  for  defendant. 

Tbeat,  J.  The  coart  is  referred  to  seotions  of  the  Bevised  Statate» 
which  embraced  all  statntes  prior  to  December  1,  1878.  Since  then 
the  act  of  March  S,  1875,  has  enlarged  the  jarisdiotion  of  the  federal 
eonrts,  whereby  either  party  may  remove  into  a  circuit  court  of  the 
United  States  any  case  where  the  controversy  is  between  citizens  of 
different  states. 

The  motion  to  remand  is  overroled. 


AiABiOHT  and  others  v.  Otstes  and  others.* 

{Uireuit  Court,  B.  D.  Mimuri.    January  21, 1884.) 

B^mrr— Rbsumtno  Tbubto— Pabtibs. 

A..  B.,  C,  and  D.  had  an  interest  in  certain  lands.  D.  died,  and  B.  qoallfled' 
as  his  ezecutrij^  and  in  that  capacity  agreed  with  A.,  B.,  and  C.  that  tlie  land 
should  be  divided,  and  O.'s  share  conveyed  to  X.  in  tru&t  for  C.'s  children. 
The  division  was  made,  and  0.'s  share  was  conveved  lo  X.  under  an  oral  agree- 
ment that  he  would  hold  it  in  trust  for  said  children ;  but  the  deed  was  abso- 
lute on  Its  face,  and  recited  a  consideration,  though  none  was  paid  by  X  X. 
afterwards,  without  consideration,  made  an  absolute  conveyance  of  said  prop- 
erty to  4-  A.  then  brought  suit  in  ejectment  against  0.,  who  held  possession- 
of  said  property  for  his  children,  and  recovered  judgment.  In  a  suit  brought 
by  U.  and  several  of  his  children,  in  equity,  to  have  said  judgment  at  law  re> 
■trained,  and  for  other  relief,  Tield : 

(1)  That  said  conveyance  to  X.,  under  said  oral  agreement,  had  caused  » 
resulting' trust  to  ariM  in  favor  of  O.'s  children,  and  that  'i.  held  subject- 
thereto. 

(2)  That  A.  received  the  legal  title  to  said  property  firom  X.,  subject  to  said 
tnist. 

(8)  Tlut  E.,  H  executrix  of  D,,  and  B.  were  both  proper  partiea. 

In  Bqoity.    Demurrers  and  plea  to  the  bill,  and  ezoeptioni  to  an> 
•wer. 

I  Reported  by  Ben).  F.  Bex,  Esq.,  of  the  St.  Louis  bar. 
T.19,no.l3  -54 
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The  facts  stated  in  the  bill  are,  in  substance,  as  follows : 
Abraliam  Oyster  died  in  1882,  testate  and  seized  of  certaiir  lands  situated  in 
Missouri.  He  left  four  children,  Margaret,  George,  David  K,  and  Simon 
Oyster.  Simon  died,  however,  before  his  father's  property  was  distributed. 
He  left  a  will,  of  which  he  appointed  his  wife,  Margaretta,  executrix.  After 
his  death  his  wife,  as  his  executrix,  agi-eed  with  the  three  surviving  ohildren 
of  Abraham  Oyster  to  make  a  different  division  of  Abraham  Oyster's  lands 
from  the  one  provided  for  in  his  will.  It  was  agreed  between  them  that  said 
lands  should  be  sold  by  D.  K.  Oyster,  who  was  hia  father's  administrator,  at 
public  sale,  and  that  certain  specified  tracts,  and  such  other  tracts  as  it  seemed 
advisable  to  keep,  should  be  bid  in  by  the  parties  to  the  agreement,  and  that 
the  lands  so  bid  in  should  be  appraised  and  divided  between  them  without  any 
payment  of  the  amounts  bid.  The  plan  was  carried  out,  and  the  lands  in  con- 
troversy fell  to  D.  K.  Oyster,  but,  pursuant  to  said  agreement,  were  conveyed 
by  him,  as  his  father's  administrator,  to  Simon  K.  Oyster,  bya  deed,  absolute 
on  its  face,  and  which  recited  a  consideration.  Ko  consideration  was  p>aid  by 
said  Simon  K.,  however,  and  the  conveyance  was  made  under  ao  oral  agree- 
ment on  his  part  to  hold  the  property  in  trust  for  D.  K.  Oyster's  children. 
Simon  K.  subsequently  became  very  sick,  and,  whUe  he  was  expecting  to  die, 
George  Oyster  persuaded  him  that  it  might  create  trouble  if  he  died  with  said 
trust  estate  in  bis  possession,  and  that  he  had  better  deed  the  land  to  him. 
And  Simon  K.  accordingly  executed  a  deed,  reciting  a  consideration,  and  ab- 
solute on  its  face,  conveying  said  lands  to  George  Oyster.  Ko  consideration 
was  in  fact  paid.  Ever  since  the  property  in  question  was  bought  in  and 
conveyed  to  Simon  K.  Oyster  in  the  manner  described,  David  K.  has  held 
possession  of  it  for  his  children,  who  are  minors.  After  getting  the  l^al title 
into  his  hands,  George  Oyster  brought  suit  in  ejectment  against  David  K.  to 
get  possession  of  said  property,  with  intent  to  defraud  said  children  out  of  it, 
and  asked,  also,  for  rents  and  profits.  David  K.,  having  no  legal  .defense,  en- 
tered into  a  stipulation  with  George  to  let  judgment  go  in  consideration  of  an 
agreement  on  George's  part  that  no  execution  should  issue  until  May,  1884, 
in  order  that  complainants  might  have  time  to  file  their  bill  here,  and  judg- 
ment went  accordingly. 

The  prayer  is  that  George  Oyster  be  restrained  from  issuing  an 
exeootion  on  the  judgment'  in  the  ejectment  suit,  and  from  commenc- 
ing or  prosecuting  any  other  proceeding  at  law  against  the  oomplaiit> 
ants  for  recovering  possession  of  said  lands ;  for  a  decree  to  convey  to 
Mollie  N.  Albright,  William  E.  Oyster,  and  lola  E.  Oyster,  (ohildren 
of  David  E.  Oyster,)  all  the  right,  title,  and  interest  in  said  lands 
which  said  George  Oyster  acquired  from  Simon  E.  Oyster,  and  for  a 
discovery. 

Margaretta  Oyster,  executrix  of  Simon,  and  Margaret  Oyster,  who 
tkt6  joined  as  parties  defendant,  demurred  to  the  bill  on  the  ground 
that  it  does  not  show  that  they  have  any  interest,  or  claim  any  inter- 
est, in  the  lands  mentioned  in  the  bill,  or  have  ever  denied  complain- 
ants' right  to  the  relief  demanded,  and  also  because  the  bil\  does  not 
state  any  case  entitling  complainants  to.any  discovery  or  relief  against 
her. 

Simon  E.  Oyster  filed  a  plea  raising  the  question  of  -whether  or  not 
the  Missouri  statute  of  frauds  should  be  held  to  operate  to  prevent 
the  granting  of  the  relief  asked  in  the  bill.  The  .section  relied  on  is 
that  "all  declarations  or  creations  of  trust  or  confidence,  of  any  lauds, 
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ienements,  or  hereditaments,  shall  be  manifested  and  proved  by  some 
'writing  signed  by  the  party  who  is  or  shall  be  by  law  enabled  to  de- 
clare snob  trusts,  or  by  bis  last  will  in  writing,  or  else  they  shall  be 
void."  That  section  is  followed  by  another,  however,  (section  2512, 
Rev.  St.,)  providing  that  "resulting  trusts  shall  be  of  like  force  as  the 
same  would  have  been  if  the  act  had  not  been  made." 

George  Oyster  filed  an  answer  in  which  he  set  up  the  statute  of 
frauds,  and  alleged,  among  other  things,  that  David  E.  Oyster,  as  ad- 
ministrator of  his  father,  was  indebted,  upon  the  basis  of  the  contract 
upon  which  the  division  of  Abraham's  real  estate  was  made,  in  the 
sum  of  $4,975  to  him,  and  in  the  sum  of  $5,230  to  Margaretta  Oys- 
ster,  at  the  time  he  made  the  deed  to  Simon  E.  Oyster,  and  still  re- 
mains indebted  to  them  for  said  sums,  with  interest,  although  pay- 
ment had  been  frequently  requested;  and  that  the  sureties  on  the 
bond  given  by  David  E.,  as  administrator,  as  well  as  David  E.  'him- 
self, are  insolvent,  so  that  the  only  resource  left  his  said  creditors  to- 
get  payment  of  what  remains  unpaid  of  the  legacies  is  the  lands  in. 
dispute,  or  the  lien  thereon  for  the  unpaid  purchase  money. 

The  complainants  excepted  both  to  that  part  of  the  answer  setting 
up  the  statute  of  frauds  and  the  parts  setting  up  the  indebtedness  of 
IHivid  E.,  as  administrator,  and  his  insolvency  and  the  insolvency  of 
his  sureties. 

George  H.  Shields  and  James  Carr,  for  complainants. 

Dryden  dt  Dryden,  for  defendants. 

Tbbat,  J.  The  demurrers  to  the  bill  are  overruled.  The  demur- 
rants are  proper,  and  in  certain  aspects  of  the  case  may  be  neesatary 
parties.  Under  the  theory  of  the  biU  there  was  ample  consideration 
for  the  conveyance  to  Simon  E.  Oyster,  in  trust,  moving  from  David 
for  his  children.  The  averments  are  to  the  effect  that  the  considera- 
tion named  in  the  deed  to  Simon  E.  was  merely  for  the  purpose  of 
equalizing  the  distribution  of  the  estate,  as  had  been  agreed  upon. 
If  those  averments  are  true,  then  Simon  E.  took  the  title  clothed  with 
the  trust  for  David's  children.  It  is  admitted  that  George  occupies 
no  better  position  than  Suoaon  E.,  his  grantor.  Therefore  the  excep- 
tions to  the  plea  are  sustained ;  also,  for  the  same  reasons,  the  first 
exception  to  the  answer,  to-wit,  so  much  as  sets  up  the  statute  of 
frauds.  The  other  exception  to  the  answer  is  overruled,  for,  if  de- 
fendant's theory  be  correct,  the  matters  involved  in  the  second  excep- 
tion may  become  material. 


( 


CJONTBOL  OF  COUKTS  OF  EqUITT  OVKB  JUDOMKNTS  AT  LAW — GkNRBAL. 

Pbincifi<bs.  The  leading  American  case  on  this  subject  is  Marine  Ins.  Co. 
of  Alexandria  v.  Hodgson,^  In  which  the  opinion  of  the  court  was  delivered 
by  Chief  Justice  Mabshat.t^  The  statement  made  by  him  in  that  case,  of  the 
rules  governing  the  action  of  courts  of  equity  where  relief  is  asked  against 
judfpoaento  at  law,  is  as  follows:  "Without  attempting  to  draw  any  precise 

•7Crsnch,  882. 
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line  to  which  courts  of  equity  will  advance,  and  which  they  cannot  pass,  in  re- 
straining parties  from  availing  themselves  of  judgments  obtained  at  law,  it 
may  safely  be  said  that  any  fact  which  clearly  proves  it  to  be  against  conscience 
to  execute  a  judgment,  and  of  which  the  injured  party  could  not  haveavailed 
himself  in  a  court  of  law,  or  of  which  he  might  have  availed  himself  at  law 
but  was  prevented  by  fraud  or  accident,  unmixed  with  any  fault  or  negligence 
in  himself  or  his  agents,  will  justify  an  application  to  a  court  of  chancery. 
On  the  other  hand,  it  may,  with  equal  safety,  be  laid  down  as  a  general  ride 
that  adefense  cannot  be  set  up  in  equity  wliich  has  been  fully  and  fairly  tried 
at  law,  although  it  may  be  the  opinion  of  that  court  that  the  defense  ought  to 
have  been  sustained  at  law." 

In  addition  to  the  grounds  for  relief  referred  to  by  Chief  Justice  Marshall 
mistalte  and  surprise  may  be  mentioned. 

Defenses  Available  at  Law.  "Where,"  asChancellorKENTsaidinde- 
ciding  the  case  of  Simpson  v.  Hart,^  "courts  of  law  and  equity  liave  concurrent 
jurisdiction  over  a  question,  and  it  receives  a  decision  at  law,  equity  can  no  . 
more  re-examine  it  than  the  court  of  law  in  a  similar  case  could  re-examine  a 
decree  of  a  court  of  equity."  When  a  defense  is  once  fairly  prt^sed  upon,  the 
decision  is  final,  no  matter  how  inequitable  it  may  appear.'  And  where  ade- 
fense sought  to  be  set  up  in  equity,  as  a  ground  for  relief  against  a  judgment 
at  law,  might  have  been  set  up  at  law,  but  was  not  because  of  a  lack  of  diligence 
on  the  complainant's  part,  equity  will  not  interfere.  The  rule  is  inflexible.' 
So,  even  where  a  judgment  has  been  obtained  by  fraud,  accident,  or  mistalte, 
if  there  is  any  adequate  remedy  at  law,  as  by  motion  for  a  new  trial,  or  ap- 
peal, equity  requires  the  injured  party  to  avail  himself  of  that  remedy,  and 
if  he  fails  to  do  so  without  good  excuse,  will  grant  no  relief.'*  The  fact  that 
a  defense  is  equitable  is  no  excuse  for  not  setting  it  up  at  law,  if  available  at 
law  under  the  Code  practice.^  Ignorance  of  a  defense  constitutes  no  ground 
for  the  interference  of  equity  if  there  was  negligence  In  remaining  ignorant. 
Defendants  are  bound  to  use  diligence  in  preparing  themselves  for  trial.  If 
they  do  not,  they  are  left  to  bear  the  consequences.^  Thus,  if  a  defendant 
cannot  appear  and  make  his  defense  in  person,  it  is  his  duty  to  employ  an 
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Jackson  v.  Patrick,  10  S.  C.  21.17 ;  Slack  v.  Cown  v.  Macklin's  Ex'r,   7   Bush,   308 ; 

Wood,  9  Orat.  40 ;  Marsh's  Adin'r  v.  Bast,  Brown  v.  Swann,  35  U.  8. 497 ;  Thompson 

41  Mo.  493;  Prewitt  t.  Perry,  6  Tex.  2ii0;  v.  Berry,  3  Johns.  Ch.  395;  Tutt  v.  Pergu- 

Lyday  v.  Donple,  18  Md.  506;  Selbinallo-  son,  13  Kan.  46;  McCoUum  v.  Prewitt,  37 

tel  ARs'n  V.  Parker,  58  Mo.  327 ;  Ewing  v.  Ala.;  673;  Garrett  v-  Lvnch's  Adm'r,  45 

Nickle,  45  Md.  413;  Gaines  v.  Kennedy,  Ala.  204;  Marine  Ins.  Co.  v.  Hodgson,  11 

63  Miss.  103;  Johnson  v.  Lyun,  14  Iowa,  U.  S.  333. 
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agent  or  attorney  to  act  for  him  if  the  defense  is  of  such  a  nature  that  it  can 
be  made  in  liis  absence.  If  it  cannot,  he  should  apply  for  a  continuance. 
Where  he  fails  to  do  either,  and  judgment  goes  against  him  by  default,  equity 
will  not  enjoin  its  execution.'  The  negligence  of  attorneys  is  considered  the 
negligence  of  their  clients,  and  equity  will  not  interefere  on  behalf  of  a  com- 
plainant whose  attorney  has  negligently  failed  to  make  a  defense  to  a  suit  at 
law  and  permitted  judgment  to  go  by  default,'  or  has  neglected  to  itssign  er- 
ror on  appeal,'  or  fraudulently  caused  his  client  to  lose  the  benefit  of  an  ap- 
peal,* even  where  the  attorney  is  insolvent.  But  where  the  defendant  has 
both  a  legal  defense  and  an  equitable  defense,  not  available  at  law,  a  failure 
to  use  diligence  in  making  his  l^gal  defense  will  not,  it  seems,  prevent  a  court 
of  equity  from  granting  an  injunction  upon  proof  of  the  equitable  defense,  in 
case  a  judgment  is  rendered  against  him.° 

Defenses  not  Available  at  Law — Newlt-Discoveked  Evidence. 
Equity  will  always  restrain  the  execution  of  a  judgment  where  it  would 
be  contrary  to  equity  and  good  conscience  to  allow  it  to  be  executed,  and 
where  the  facts  which  render  it  thus  inequitable  were  either  not  available  at 
law,«  or  were  not  discovered  by  the  complainant,  notwithstanding  due  dili- 
gence, until  it  was  too  late  to  set  them  up  there.^  In  Wynne  v.  Ifetoman's 
Adm'r,  75  Va.  816,  Bdrke,  J.,  says  that  the  circumstances  under  which 
equity  will  grant  a  new  trial  because  of  newly-discovered  evidence  "may  be 
summed  up  thus:  (1)  The  evidence  must  have  been  di.scovered  since  the 
trial.  (2^  It  must  be  evidence  that  could  not  have  been  discovered  before 
the  trial  oy  the  plaintiff  or  defendant,  as  the  case  may  be,  by  the  exercise  of 
reasonable  diligence.  (3)  It  must  be  material  in  Its  object,  and  such  as  ought, 
on  another  trial,  to  produce  an  opposite  result  on  the  merits.  (4)  It  must 
not  be  merely  cumulative,  corroborative,  or  collateral."  The  general  rule 
governing  this  whole  subject  is  that  whenever  a  complainant  can  show  a 
good  defense  which  he  has  failed,  without  fault  or  negligence,  to  avail  him- 
self of  at  law,  he  may  be  relieved  in  chancery.* 

Where  there  has  been  no  Sbbvioe  or  Pkooess,  ob  a  Defective 
Service.  Where  an  unjust  judgment  is  obtained  against  a  defendant  over 
whom  the  court  rendering  the  judgment  haa  no  jurisdiction,'  or  who  has 
never  been  served  with  process,  or  received  notice  of  the  institution  or  pend- 
ency of  the  suit  against  liim,'°  the  execution  will' be  enjoined,  unless  relief 

'  Duncan  r.  Gibson,  45  Mo.  352 ;  George  111.  417;  Bank  v.  Ruse,  27  6a.  391;  Odell 

V.  Tutt,  m  Mo.  141 ;  Powell  v.  C\'fers,  1  v.  Ree<I,  54  Ga.  142. 

Heisk.  526 ;  MoCoUnm  v.  Prewett,  37  AU.  '  Ijrlehart  v.  Lee,  4  Md.  Ch.  614 ;  Poote 

673;  Orim  r.  llandley,  94  U.  S.  662.  T.  Silsby,  1  Blatchf.  545;  Taylor  v.  8ut- 

'  Bogera  v.  Parker,  1  Hughes,  148 ;  Kern  ton,  15  Gia.  103 ;  Pearce  v.  Chastain,  3  Ga. 

V.   Strausberger,  7  111.  413;   Bowman  v.  226;  Mills  v.  Van  Voorhis,  10  Abb.  Pr. 

Field,  9  Mo.  Anp.  576;  Winn  v.  Wilson,  10;  Millickv.Pirst  Nat.  Bank,  52 Iowa,  94. 

1  Hemp.  698;  Orlm  v.  Handley,  94  U.  8.  "Bandera  v.  Jennings,  2  J.   T.  Marsli. 

6.52.  613 ;  Barr  v.  Deniston,  19  N.II.  170 ;  Wat- 

'  Miller  v.  Bemecker,  46  Mo.  194 ;  Di-  son  v.  Palmer,  6  Ark.  501 ;  Bank  v.  Reose, 

net  V.  Eigenniann,  90  111.  39.  27  Ga.  391 ;  Humphreys  v.  Legett,  f50  U.  S. 

<Dobbs  T.  St.  JO.  P.  &  M.  Ins.  Co.  72  297;  Legett  v.  Humphreys,  62  U.  S.  66; 

Mo.  189.  Burem  v.  Poster,  6  Heisk.  333 ;   Rice  v. 

»ComeUusv.  Thomas,  lTeiin.Ch.  283;  Bank,  7  Hum.  39;  Clifton  v.  Livor,  24 

Winchester  v.  Cleaves,  3  Hay.  213.  Ga.  91. 

•Clute  V.  Potter,  37  Barb.  199 ;  Marine  'Grass  v.  Hess,  37  Ind.  193. 

Ins.  Co.  v.  Hodgson,  7  Cranch,  333  ;  Pos-  "  Martin  v.  Parsons,  49  Cal.  94 ;  Weaver 

terv.  Wood,  6  Johns.  Ch.  8G;  Gaines  v.  v.  Poyer,  79  111.  417  ;  Wilday  v.MoConnel, 

Hale,  28  Ark.  168;  Kev  v.  Knott,  9  Gill  &  63  111.  278 ;  Southern  Exp.  Co.  v.  Craft,  43 

J.  342;  Pollock  v.  Gilbert,   16  Ga.  398;  Miss.  508;  Brooks  v.  Harrison,  2  Ala.  209 ; 

Vsther  v.  Zane,  6  Urat.  216 ;  Rogers  v.  Dunklin  v.  Wilson,  64  Ala.  102 ;  Crafts  v. 

Cress,    3    Pin.    (Wis.)    36 ;  Diinliam  v.  Dexter,  8  Ala.  767 
Downer.  81  Vt.  249 ;  Weaver  v.  Poyw,  79 
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can  be  obtained  'at  law.' '  But  no  relief  will  be  granted  where  the  complain- 
ant has  been  properly  served  with  process,  and  has  failed  to  make  a  defense 
because  he  thought  the  suit  was  against  another  person.*  .  _ ' 

Where  an  Attempt  is  Made  to  Levy  on  Pbopebtt  not  Bbi,onoino 
TO  THE  Defendant.  Equity  will  not  permit  a  judgment  to  be  executed  by 
levying  on  property  not  belonging  to  the  party  against  whom  it  was  ren- 
dered;^ and  where  a  person  is  in  quiet  possession  of  real  estate  as  owner,  it 
will  restrain  others  by  injunction  from  dispossessing  him  by  process  growing 
out  of  litigation  to  which  he  was  not  a  party .^ 

Fkaud,  Accident,  StrBPRiSE,  and  Mistake.  Equity  will  never  permit 
an  unjust  judgment,  obtained,  without  negligence  on  the  defendant's  part,  by 
surprise,  fraud,  accident,  or  mistake,  to  be  executed  where  there  is  no  legal 
remedy. °  Thus,  where  the  plaintiff  caused  a  false  return  to  be  made  by  the 
person  deputed  to  serve  the  summons  on  the  defendant,  when  he  knew 
there  had  been  no  service,  and  recovered  judgment  by  default,  the  judgment 
was  annulled.  So,  relief  was  granted  where  the  plaintiff  had  indoced  the 
defendants  to  withdraw  an  equitable  plea  they  had  filed  in  the  case,  by  a 
promise  that  if  such  plea  were  withdrawn  he  would  do  the  equity  set  up  in 
the  plea,  and  would  enter  into  writing  to  that  effect,  but  had  failed  to  comply 
with  his  promise  and  taken  judgment."  So,  where  a  judgment  is  taken  by 
default  in  violation  of  an  agreement  of  compromise  by  which  a  defense  is  pre- 
vented, its  execution  will  be  restrained.?  So,  where  the  defendant  ia  induced 
by  false  representations  of  the  plaintiff^  or  his  attorney*  to  believe  that  no 
further  proceedings  will  be  taken,  and  makes  no  defense,  a  judgment  by  de- 
fault will  not  be  permitted  to  be  executed.  So,  where  the  defendant  allows 
judgment  to  go  against  him  in  consideration  of  an  agreement  on  the  plain- 
tiff's part  that  no  money  need  be  paid  on  it  except  upon  the  happening  of  a 
certain  event,  the  plaintiff  will  not  be  permitted  to  exact  payment  in  viola- 
tion of  the  agreement. '0  So,  where  defendant's  cx)unsel  is  shown  to  have 
acted  for  both  parties,  and  advised  the  defendant  to  confess  judgment.''  So, 
where  a  sheriff,  whom  the  complainant  had  agreed  to  save  harmless,  fraadu- 
lently,  in  collusion  with  the  plaintiff,  allowed  judgment  to  go  against  him 
when  he  had  a  good  defense. >*  But  he  who  comes  into  equity  mast  do 
equity.  If  a  party  asks  for  relief  against  a  judgment  for  more  than  is  due, 
he  must  offer  to  pay  what  he  admits  is  due.'' 

In  Cannon  v.  Reynolds,^*  where  a  mistake  was  made  in  the  defendant's 
favor  in  the  statement  of  the  account  sued  on;  and  the  defendant,  knowing  of 
the  mistake,  allowed  judgment  to  go  by  default,  the  judgment  was  set  aside. 

In  another  case,  in  which  an  appeal  had  been  dismissed,  because  of  a  cler- 
ical mistake  in  making  out  the  appeal  bond,  the  judgment  was  enjoined. 

In  the  case  of  Bell  v.  Cunningham^  the  drfendants  were  non-resident 
foreigners.  Their  counsel  went  to  trial  upon  the  declaration  as  it  stood,  which 
was  not  supportable.    New  counts  were  filed  by  leave  of  court,  which  cov- 

'Nat.  Bankv.  BnrnetMannrgOo.  8K.  Bridgeport  Sav.  Bank   v.   Bldredge,   28 

J.  486.  Conn.  556 ;  Bogers  v.  QwhinL21  Iowa,  68; 

•  Higgin8  V.  Bullock,  73  111.  306.  Hibbard  v.  Eastman,  47  N.  H.  607;  Kent 
•Qivens  v.  Tldmore,  8  Ala.  746.  v.  Bioarda,  3  Md.  Ch.  382. 
'Qoodnough   v.  Sheppard,  28  111.  81 ;  'Dobson  v.  Pearce,  12  N.  Y,  156;  Will- 
Stewart  V.  Pace,  30  Ark.  591.  iama  v.  Fowler,  2  J.  J.  Manh.  405. 

'Carrington  v.  Holabird,  17  Conn.  630;  'Pearce  v.  Olney,  20  Conn.  644;  Hoi- 
Wingato  v.  Haywood,  40  N.  H.  437 ;  Cur-     land  v.  Trotter,  22  Grat.  138. 

Tier   y.  Bsty,  110    Mass.  656;    Noiris   v.  "Moore  v.  Barclay,  16  Ala.  168. 

Hnme,  2  Leigh,  (Va.)  334 ;  Brooke  v.  Har-  "  Molyneux  v.  Huey,  81  N.  C.  107. 

rison,  2  Ala.  209;  Rogere  y.  Cross,  3  Pin.  "  Iglehart  v.  Lee,  4  Md.  Oh.  614. 

(Wis.)  86 :  Burem  v.  Foster,  6  Heisk.  333.  "Campbell  v.  Morrison,  7  Paige,  167. 

•  Markliam  v.  Ansier,  57  Qa.  42.  '*6  El.  A  BI.  800. 

•  Nealia'  Adm'i  v.  Dicks.  72  Ind.  874;  Ul  Snnm.  89. 
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erect  a  claim  not  before  embraced  in  the  declaration.  The  defendants  had  no 
notice  of  the  change  and  no  means  of  instructing  their  counsel  on  any  point 
of  defense.  The  trial  immediately  proceeded,  and  a  verdict  obtained  which 
would  not  have  been  recovered  if  the  defendants  had  had  notice  of  the  claim. 
Judge  Stoby  delivered  the  opinion  of  the  court,  and  held  that  an  injunction 
should  be  granted  i>7t>  tanto  to  the  judgment,  on  the  ground  of  surprise. 

Equitable  Behedies — Kew  Trials.  In  relieving  against  an  unjust 
judgment  recovered  in  a  court  of  law,  equity  does  n6t  act  upon  the  court  of 
law,  but  upon  the  party  who  has  recovered  the  judgment,^ — sometimes  by  sim- 
ply enjoining  him  from  attempting  to  collect  it;  sometimes  by  forcing  him  to 
agree  to  a  new  trial.  The  new  trial  should  never  be  granted  in  terms.'  In 
deciding  the  case  of  C.  *  P.  Ry.  Co.  y.  Titus,  Chancellor  EumroN  laid  down 
the  law  as  follows:  "Originally  chancery  compelled  new  trials  at  law  by  per- 
petually enjoining  the  plaintiff  in  the  judgment  from  enforcing  it,  unless  he 
would  consent  to  a  new  trial;  the  injunction  being  the  means  by  which  the 
plaintiff  was  constrained  to  do  justice,  and  the  practice  of  thus  compelling 
new  trials  at  law  still  exists.  This  court  can,  in  any  given  case,  itself  give 
effect  to  the  testimony,  with  respect  to  which  anew  trial  may  be  ordered,  and 
determine  what  difference  it  ought  to  have  made  in  the  result  of  the  trial  at 
law,  if  it  bad  been  introduced  there.  In  such  cases  there  will,  in  effect,  be  a 
new  l^al  in  this  court,  instead  of  at  law.  It  is  quite  within  the  power  of 
this  court  to  order  an  issue  at  law  where  the  facts  are  contradictory."' 

St.  Louis.  B.  F.  Ebx. 

i8toT7,Eq.  Jar.f  1571  etseq.;  Tanceyv.  Her  r.  Baston,  2  Mo.  146;  Molyneux  v. 

Downer,  6  Litt  8;  Bush  v.  Craig,  i  Bibb,  Haey,  81  N.  C.  106;  CarriDgton  t.  Ho1»- 

168;  Ployd  v.  Jayne,  6  Johns.  Ch.  479;  bird,  19  Conn.  84. 

Wynne  ▼.  Newman's  Adm'r,  75  Va.  811.  »  Key  v.  Knot,  9  GiU  4  J.  342 ;  Foote  v. 

-Contra,    McConnell's  Ez'r,  63  III.  280;  Silsby,  1  Blatclxf.  645;  lumey's  Bx'r  v. 

Nealis'  Adm'r  v.  Dicks,  72  Ind.  374;  Col-  Young,  2  Tenn.  266. 


NiOHOLS  r.  JoNBS  and  another.* 
(Oireuit  Court,  N.  D.  Aiabama.    February,  1834.) 

1.  Eqitttt  JtmiBDionoir. 

Where  the  case  shows  that  a  multlpllctty  of  suits  at  law  will  be  necessary  for 
the  complainant  to  obtain  at  law  an  adequate  remedy,  a  bill  in  equity  will  be 
maintained. 

2.  iNJTmOTION. 

Injunctions  are  ersnted  to  prevent  trespasses  as  well  as  to  stay  waste  where 
the  mischief  would  be  irreparable  and  to  prevent  a  multiplicity  of  suits. 

In  Eqnity.     On  motion  for  injanotion.     ' 

The  oomplainant's  bill  shows  that  on  the  seventh  of  ACay,  1873, 
Henry  Clews  being  the  owner  and  in  possession  of  certain  mineral 
lands  in  Calhoun  county,  in  this  state,  sold  and  conveyed  for  value 
the  same  to  John  M.  Guiteau,  who  afterwards,  on  the  sixth  of  June, 
1876,  sold  and  conveyed  to  John  P.  MoEwan,  and  that  the  latter,  with 

.  >  Reported  by  Joseph  P.  Homor,  Esq.,  of  the  New  Orleans  bai. 
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his  wife,  on  the  sixth  of  March,  1880,  by  proper  deed,  sold  and  con- 
veyed the  same  to  complainant,  and  that  all  of  the  said  conveyances 
were  properly  acknowledged  and  recorded  in  the  county  of  Calhoun 
prior  to  the  year  1880,  except  the  one  last  mentioned.  Further,  that 
the  defendants  claim  title  to  the  same  premises  by  virtue  of  an  attach- 
ment suit  instituted  in  the  circuit  court  of  Calhoun  county  early  in 
the  year  1880,  by  defendant  Jones  against  said  Henry  Clews,  a  citizen 
of  New  York,  in  which  suit  said  lands  were  attached,  a  judgment  re- 
covered, and  the  lands  sold  by  the  sheriff  of  Qalhoun  county  under 
execution  to  said  Jones  on  May  31, 1880.  Further,  that  at  a  foi'mer 
term  of  this  court  complainant  had  instituted  a  suit  for  the  possession 
of  said  lands  against  one  Ashley,  a  tenant  of  defendant  Jones  in  pos- 
session of  the  same,  and  recovered  a  judgment,  which  was  executed 
by  the  marshal,  who,  under  a  writ  of  habere  facias  possessionem,  placed 
complainant  in  possession,  and  that  complainant  took  possession  and 
held  the  same  by  his  agent  and  tenant,  and  that  thereafter  the  de- 
fendant, with  fraud  and  illegal  influence  over  the  said  tenant,  dispos- 
sessed complainant,  possessed  himself,  and  has  ever  since  deffRned 
and  now  holds  the  same.  Further,  that  complainant  has  instituted 
an  action  for  damages  against  said  Jones  in  the  circuit  court  of  Cal- 
houn county,  because  of  his  said  trespass,  which  action  is  now  pend- 

.  ing.  The  bill  also  alleges  that  the  lands  are  valuable  only  as  mineral 
lauds;  that  defendants  are  mining  and  removing  ore,  and  thereby  in- 
flicting irreparable  damage;  that  defendant  Jones  is  insolvent,  and 
defendant  Morgan  has  little,  if  any,  means;  and  that  only  by  a  multi- 
plicity of  suits  at  law  can  complainant,  if  at  all,  protect  his  rights. 

The  defendants,  by  answer  not  sworn  to,  deny'  that  complainant  is 
owner  of  the  lands  described,  and  allege  fraud  and  collusion  in  the 
conveyances  from  Clews  to  complainant's  grantor,  and  the  fraud  and 
collusion  of  complainant  and  Ashley  in  obtaining  the  judgment  in 
this  court  for  possession,  which  judgment  has  been  set  aside  and 

'  defendants  admitted  as  parties,  and  that  the  suit  is  still  pending ; 
and  they  deny  all  fraud  and  illegal  influence  in  obtaining  possession 
from  complainant's  tenant  as  set  forth  in  the  bill;  and  all  other 
matters  charged  in  the  bill  are  admitted,  the  defendants  particularly 
claiming  boiiafide  title  under  the  attachment  proceedings  set  forth  in 
bill  and  answer. 

An  admission  is  now  filed  in  the  record  that  when  the  bill  in  this 
case  was  filed  an  action  of  ejectment  by  the  complainant  against  the 
defendants  for  the  land  in  controversy  was  pending  in  this  court; 
that  on  November  5, 1883,  the  complainant  dismissed  his  said  action 
of  ejectment,  and  that  there  is  now  no  action  of  ejectment  pending  by 
the  complainant  for  the  land  in  controversy.  An  inspection  of  the 
record  shows  that  the  said  action  of  ejectment  was  dismissed  under 
an  order  of  court  rendered  at  last  term  compelling  the  complainant  to 
elect  between  his  action  of  ejectment  and  this  equity  action.  At  this 
time  a  motion,  after  due  notice,  is  made  for  an  injunoiion  to  restrain. 
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pendente  lite,  the  defendants  from  wasting  the  lands  in  controversy  by 
removing  the  mineral  deposits  therefrom.  The  defendants  admitting 
the  facts  of  removal  of  minerals,  resist  the  motion  on  the  two  grounds 
— of  want  of  equity  in  the  bill,  and  of  diligence  on  the  part  of  com- 
plainant. 

X).  P.  Lewis,  for  complainant. 

Ward  d  Cabanias  and  J.  D.  Brandon,  for  defendants. 

Pabdeb,  J.  It  seems  clear  that  if  complainant  has  brought  his 
case  within  our  equity  jurisdiction  a  proper  and  meritorious  case  for 
an  injunction  is  shown.  The  admitted  damages  committed  and  be- 
ing committed  by  defendants  are  irreparable,  restitution  being  im- 
possible, and  the  mouey  value  not  being  ascertainable,  and  the  defend- 
ants are  insolvent,  or  next  door  to  insolvency.  The  defendants  first 
nrge  that  as  no  suit  in  ejectment  is  pending,  and  no  specific  fraud 
alleged  in  the  bill,  the  action  is  one  of  ejectment  in  the  form  of  a  bill 
in  chancery.  Were  this  all  of  the  case  there  would  be  nothing  fur- 
ther to  do  than  to  refuse  the  motion  and,  sua  sponte,  direct  the  bill  to 
be  dismissed.  Lewis  v.  Cocks,  23  Wall.  469.  But  the  complainant 
shows  one  suit  for  damages  now  pending,  the  recovery  of  one  judg- 
ment in  ejectment,  and  possession  obtained  thereunder,  which  was 
lost  by  the  fraud  and  illegal  influences  of  the  defendants,  and  the 
«ase  shows  that  a  multiplicity  of  suits  at  law  will  be  necessary  for 
the  complainant  to  obtain  at  law  an  adequate  remedy.  Equity  will 
entertain  bill  to  prevent  a  multiplicity  of  suits.  Garrison  v.  Ins.  Co. 
19  How.  312 ;  Story,  Eq.  Jur.  §  928.  Injunctions  are  granted  to  pre- 
vent trespasses  as  well  as  to  stay  waste,  where  the  mischief  would  be 
irreparable  and  to  prevent  a  multiplicity  of  suits.  Livingston  v.  Lit- 
inijston,  6  Johns.  Ch.  497;  Story,  Eq.  Jur.  §§  928,  929.  That  the 
defendants  deny  complaioant's  title,  and  that  no  suit  at  law  is  pend- 
ing to  settle  the  question  of  title,  is  a  very  serious  objection  to  the 
granting  of  the  injunction  asked;  but  it  seems  the  effect  of  this  is 
avoided  from  the  following  facts  apparent  on  the  record :  (1)  The 
defendants  do  not  deny  nor  assert  title  under  oath.  Griffin  v.  Bank, 
17  Ala.  258 ;  liainey  v.  Rainey,  35  Ala.  282.  (2)  The  title  claimed 
by  defendant  as  defeating  complainant's,  appears  to  be  one  obtained 
by  attachment  against  a  bankrupt,  issued  long  after  the  bankruptcy 
and  seizing  property  sold  by  the  bankrupt  months  before  the  bank- 
ruptcy, making  a  very  doubtful  pretense  of  title,  nearly  a  sham  on 
its  face.  Eev.  St.  §§  5119,  5120;  Bank  v.  Buckner,  20  How.  \P8. 
(3)  The  defendants  compelled  the  complainant  to  elect  between  his 
bill  in  equity  iand  his  suit  in  ejectment,  and  now  object  to  the  state 
of  litigation  as  forced  by  themselves. 

In  the  case  of  West  Point  Iron  Co.  v.  Reymert  it  was  held  that  mines, 
quarries,  and  timber  are  protected  by  injunction,  upon  the  ground 
that  injuries  to  and  depredations  upon  them,  are,  or  may  cause,  ir- 
reparable damage,  and  with  a  view  to  prevent  a  multiplicity  of  suits ; 
nor  is  it  necessary  that  the  plaintiff's  right  should  be  first  established 
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in  an  action  at  law.     45  N.  T.  (6  Hand.)  703.     And  in  that  case  the 
court  further  said : 

"It  was  a  proper  case  for  relief  by  injunction  if  the  plaintiff's  right  to  the 
mine  was  established,  and  it  was  not  necessary  that  the  right  should  be  lirst 
established  in  an  action  at  law.  The  injury  complained  of  was  not  a  mere 
fugitive  and  temporary  trespass,  for  which  adequate  compensation  could  be 
obtained  in  an  action  at  law,  but  was  an  injury  to  the  corpus  of  the  estate." 
Page  705. 

See,  also,  Thomas  v.  Oakley,  18  Yes.  184;  Story,  Eq.  Jur.  929;.  and 
see  McLaughlin  v.  Kelly,  22  Cal.  211. 

The  want  of  diligence  urged  against  the  complainant  is  that,  as  the 
defendants  filed  their  answer  September  14,  1883,  the  complainant 
should  have  had  bis  case  ready  for  hearing  at  the  October  term  fol- 
lowing. The  complainant  had  until  the  October  rales  to  demur,  or 
reply,  and  then  he  was  entitled  to  three  months  to  take  testimony  be- 
fore he  could  be  charged  with  want  of  diligence.  Besides  the  October 
term  seems  to  have  been  used  up  in  determining  whether  complain- 
ant should  elect  between  his  action  at  law  and  his  bill  in  equity,  and 
from  affidavit  on  file,  it  seems  the  chancery  docket  was  not  cklled 
from  press  of  other  business. 

On  the  whole  case,  I  do  not  see,  in  view  of  the  insolvency  of  the 
defendants,  rendering  a  multiplicity  of  suits  necessaryifor  the  com- 
plainant to  protect  himself  at  law,  and  that  the  injuries  complained 
of  are  to  the  body  of  the  estate,  and  considering  that  this  court  has 
forbidden  the  complainant  to  prosecute  his  suit  at  law  and  his  bill  in 
equity  at  the  same  time,  how,  in  equity,  an  injunction  preserving  the 
rights  of  the  parties,  pending  the  suit,  can  be  refused. 

The  rights  of  the  defendants  will  be  saved  by  complainant's  giving 
bond  in  the  sum  of  |1,000. 


Newman,  Eeceiver,  v.  Moodt.' 
{Cirmtt  Oovrt,  JT.  D.  Alabama.    February,  1884.) 

A  demurrer  filed  without  leave,  and  after  answer  and  submission,  comes  to» 
late ;  by  answering,  defendant  waived  all  objections  to  the  form  and  manner  of 
proceeding. 
2.  Behkabing — EqurrT  Rule  8S. 

Where  no  appeal  lies  from  the  decree  to  the  supreme  court  It  was  within  the 
discretion  of  the  court,  under  equity  rule  No.  88,  to  allow  a 'rehearing  before 
the  end  of  the  next  term,  even  if  the  decree  was  final. 
S.  Rbcbiveb. 

Where  an  administrator  comes  into  the  possession  of  funds  belonging  to  the 
estate  of  his  decedent,  and  accouats  therefor  to  the  state  court  appointing  him, 
long  prior  to  notice  from  this  court,  he  cannot  be  held  to  again  account  for  or 
.  pay  said  money  to  a  receiver  subsequently  appointed  by  this  court. 

I  Reported  by  Jonpli  P.  Hornor,  Xaq.,  of  the  New  Orieani  bar. 
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At  the  October  term,  1881,  the  following  petition  was  filed: 

"To  t?ie  Hon.  John  Bruce,  presiding  in  the  Circuit  Court  of  the  United 
States  for  tlie  Northern  District  of  Alabama:  In  the  case  of  W.  H.  John* 
son  and  others  against  W.  B.  Alexander  and  others,  pending  in  said  court, 
your  petitioner,  W.  P.  Newman,  is  receiver,  having  been  appointed  as  such 
at  a  former  term  thereof.  Your  said  petitioner  alleges  that  there  is  now  in 
the  hands  of  Amos  L.  Moody,  of  Franklin  county,  Alabama,  within  said 
N'orthem  district,  the  sum  of  Ave  hundred  and  forj^-one  25-100  dollars  be- 
longing to  the  estate  of  Jacob  V.  Johnson,  deceased.  Your  petitioner,  there- 
fore, prays  for  an  order  directing  said  Moody  to  appear  at  the  next  term  of 
this  court  to  show  cause,  if  any  he  have,  why  a  decree  should  not  be  rendered 
against  him  in  favor  of  your  petitioner  for  said  money,  and  he  will  ever  pray." 

Thereupon  the  following  order  was  entered : 

"It  is  hereby  ordered  that  notice  be  issued  and  served  on  Amos  L.  Moody, 
of  Franklin  county,  Alabama,  to  appear  at  the  next  term  of  this  court,  and 
show  cause,  if  any  he  have,  why  a  decree  should  not  be  rendered  against  him 
in  favor  of  the  said  W.  F.  Newman,  receiver  as  aforesaid,  for  the  sum  of  five 
hundred  and  forty-one  25-100  dollars,' alleged  to  be  in  his  hands,  belonging  to 
the  estate  of  Jacob  Y.  Johnson,  deceased,  of  whose  estate  the  said  Newman 
is  receiver. 

"This  October  26, 1881. 

[Signed]  "John  Bbuoe,  Judge." 

At  the  following  term,  in  April,  1682,  the  defendant  Moody  filed 
the  following  answer : 

"  In  answer  to  the  citation  served  on  him  in  the  above-styled  cause,  Amos 
L.  Moody,  as  administrator  de  bonis  non  of  the  estate  of  Jacob  Y.  Johnson, 
states  that  the  only  assets  that  have  come  into  his  hands  as  administrator  were 
85  shares  of  the  M.  &.  C.  B.  B.  stock,  which  was  sold  under  the  orders  of  the 
probate  court  of  Franklin  county,  and  from  the  sale  thereof  the  sum  of  8541.25 
was  realized.  The  said  sale  was  duly  conflrmed,  and  the  proceeds  thereof  ex- 
pended and  disbursed  in  part  payment  of  the  cost  of  administration,  all  of 
which  will  be  more  fully  seen  by  Exhibit  A,  showing  the  different  payments 
made  out  of  said  fund,  and  Exhibit  B,  the  decrees  of  the  court  thereon,  and 
which  are  made  as  part  of  this  answer.  He  further  states  that  said  fund  was 
garnished  in  his  hands  by  process  of  garnishment  served  on  W.  D.  Bowen 
and  respondent  from  the  circuit  court  at  Lauderdale  county  in  favor  of  W. 
A.  Bassinger  v.  Reuben  Copeland,  AdrnW  of  said  estate  (ffJoBob  B.  Johnson, 
and  W.  D.  Bowen  and  respondent  Amos  L.  Moody,  long  prior  to  issuance  and 
service  of  said  citation.  Now,  having  fully  answered,  respondent  prays  to  be 
hence  dismissed  with  his  reasonable  costs  in  this  behalf  expended. 

[Signed]  '  "Amos  L.  Moodt." 

Thereupon  the  following  was  rendered : 

"This  cause  is  submitted  on  petition  of  William  P.  Newman,  receiver,  etc., 
for  decree  against  Amos  L.  Moody,  and  it  appearing  to  the  satisfaction  of  the 
court  that  the  said  Moody  received,  on  the  eleventh  day  of  June,  1880,  Ave 
hundred  and  forty-one  25-100  dollars  of  moneys  belonging  to  the  estate  of  the 
said  Jacob  V.Johnson,  deceased;  and  it  further  appearing  to  the  satisfaction 
of  the  court  that  said  Moody  has  disbursed  the  same  without  authority  of  law 
and  contrary  to  the  orders  of  this  court:  It  is  therefore  ordered,  adjudged, 
and  decreed  6y  the  court  that  said  Moody  pay  to  said  William  P.  Newman,  as 
such  receiver,  the  sum  of  six  hundred  and  twenty  dollars  and  seventy-four 
cents,  that  being  the  principal,  with  the  interest  added  thereon  to  this  date. 
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besides  the  costs  of  the  proceedings  upon  this  petition,  for  which  let  execution 
issue. 

"  April  14, 1882. 

[Signed]  "John  Bbtjce,  Judge." 

,  At  the  Bucceeding  term  of  court  the  following  was  entered : 

"Come the  parties  by  their  solicitors,  and,  Aipon  motion  and  showing  deemed 
satisfactory  to  tbe  court,  it  is  ordered  that  the  former  submission  of  the  par- 
ticular matter  of  the  petition  of  Wm.  P.  Newman,  receiver,  ivgainst  A.  L. 
Moody,  and  the  answer  of  said  Moody  to  said  petition,  be  set  aside  and  a  new 
submission  of  said  matter  be  granted,  to  be  heard  and  decided  in  vacation,  and 
that  the  counsel  be  allowed  thirty  daj^s  in  which  to  file  briefs;  also  that  said 
A.  Ii.  Moody  have  leave  to  file  an  amended  answer,  and  that  he  be  allowetl 
fifteen  days  within  which  to  file  said  answer. " 

The  defendant  has  filed  a  demurrer,  and  an  amended  answer  and 
demarrer,  and  the  cansei  has  been  submitted  to  the  circuit  judge  on 
the  record  and  briefs. 

L,  P.  Walker  dt  Belts,  for  receiver. 

O'Neal  d  O'Neal,  for  defendant. 

Fabdee,  J.  The  demurrer  filed  by  defendant  contains  23  counts, 
but  practically  makes  but  three  points :  (1)  That  the  receiver  had  not 
been  previously  authorized  nor  instructed  by  the  court  to  institute  the 
suit;  (2)  that  the  proceedings  were  summary,  and  not  by  regular  bill 
and  subpoena;  and  (3)  the  remedy  should  have  been  by  action  at  law. 

The  amended  answer  states  the  same  defense  as  the  original,  but 
more  explicitly,  and,  unlike  the  original,  is  properly  verified.  The 
brief  filed  by  defendant  is  devoted  to  sustaining  the  points  made  by 
demurrer,  of  which  it  is  sufficient  to  say  that  the  demurrer  was  filed 
too  late,  being  filed  without  leave-,  and  after  answer  and  submission. 
By  answering,  defendant  waived  all  objections  to  the  form  and  modes 
of  proceeding. 

The  sole  point  made  by  counsel  for  the  receiver  is  that  the  decree 
was  final  with  the  April  term,  1882,  and  beyond  the  power  of  the 
court  to  vacate  at  the  subsequent  term.  If  it  was  a  final  decree  and 
appealable  the  point  is  well  taken.  Cameron  v.  McRoberte,  3  Wheat. 
593 ;  McMicken  v.  Perin,  18  How.  507.  "No  rehearing  shall  be  granted 
after  the  term  at  which  the  final  decree  of  the  court  shall  have  been 
entered  and  recorded,  if  an  appeal  lies  to  the  supreme  court.  But,  if 
no  appeal  lies,  the  petition  may  be  admitted  at  any  time  before  Uie 
next  term  of  the  court,  in  the  discretion  of  the  court."  Equity  rule  88. 
I  doubt  if  the  decree  was  a  final  decree.  It  in  effect  only  changed 
the  custody  of  the  fund  in  controversy.  It  was  yet  to  be  disposed  of 
by  the  court,  and  if  it  had  been  paid  over  to  the  receiver,  could,  if 
justice  required,  have  been  turned  back  to  the  defendant.  As  it  wae 
not  paid  over,  i,t  was  within  the  discretion  of  the  court  to  re-examin^ 
the  question  as  to  whether  it  should  be  paid  over.  But  as  no  appeal 
lay  from  the  decree  to  the  supreme  court,  under  the  equity  rule  re- 
ferred to,  it  was  within  the  discretion  of  the  court  to  alio v  a  rehearinjf 
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before  the  end  of  the  next  term,  even  if  the  decree  was  final.  On-the 
merits  of  the  case  equity  and  jastice  are  with  the  defendant. 

Aside  from  the  answers  and  exhibits  attached,  there  is  no  evidence 
adduced.  From  the  answers  and  exhibits  it  appears  that  the  defend- 
ant, as  administrator  de  bonis  non,  with  the  will  annexed  of  Jacob  Y. 
Johnson,  came  into  possession  of  the  sum  of  |541.25,  long  prior  to 
the  appointment  of  plaintiff  as  receiver  in  the  case  of  W.  H.  Johmon, 
V.  W.  R.  Alexander,  by  this  court,  and  that  prior  to  notice  he  (defend- 
ant) had  fully  disbursed  the  same  under  orders  and  judgments  of  the 
probate  court  of  Franklin  county,  by  which  court  he  was  appointed  ad- 
ministrator, and  with  which  court  he  has  settled  his  accounts.  On 
what  equity  he  can  be  compelled  to  pay  again  has  not  been  pointed 
out.  The  former  decree  was  based  on  the  ground  "that  said  Moody 
has  disbursed  the  same  without  authority  of  law,  and  contrary  to  the 
orders  of  this  court."  This  does  not  appear  at  this  time,  but  the  con- 
trary is  fully  established.  Moody  was  not  a  party  to  the  main  case, 
and  he  disbursed  the  money  under  orders  of  the  court  which  appointed 
him  administrator  long  prior  to  notice  from  this  court. 

A  decree  will  be  entered  at  the  next  term,  vacating  the  decree  en- 
tered herein  at  the  April  term,  1882,  and  dismissing  all  proceedings 
against  Amos  L.  Moody,  with  costs. 


BijAib  v.  St.  Louis,  H.  &  K.  B.  Co.* 
{Circuit  Court,  E.  D.  Missouri.    March  24, 1884.  > 

1.  LtEi7a  UPON  Propkrtt  m  the  Hawds  of  a  Rboeivkr. 

Where  a  railroad  has  been  placed  in  the  handa  of  a  receiver  \yj  this  court, 
persons  claiming  statutory  liens  may  he  permitted  to  file  them  here  with  the 
game  force  and  effect  as  if  filed  respectively  in  the  state  courts. 

2.  Bake — Statutort  ajtd  KqtrrrABLB  Liens  on  the  Bahe  Pooxraa. 

Where  like  demands  are  presented  from  other  states  in  which  no  statutory 
lien  therefor  exists,  they  will  be  entitled  to  the  same  siatxu  as  statutory  liens. 

In  Equity.     Order. 

Butler,  Stilman  dt  Huhbard,  for  complainant 
'William  P.  HarrUon,  for  defendant. 

Treat  J.  Inasmuch  as  many  intervening  petitions  have  been  filed 
in  this  case,  and  others  may  be,  praying  for  orders  on  the  receiver 
to  pay  the  sums  claimed  out  of  the  net  income  of  the  defendant  cor- 
poration as  operated  by  said  receiver,  and  also  out  of  the  funds  by 
him  raised  on  his  certificates  issued,  and  to  be  issued,  under  the  or- 
ders of  this  court,  as  a  first  lien  on  the  property  of  said  corporation, 
and  on  the  property  by  him  acquired  under  the  orders  of  this  court,  in 

'Reported by  BenJ.  F.  Res,  Usq.,  of  the  St.  Louis  bar. 
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the  oourse  of  his  administration  of  his  tnist,  and  inasmnoh  as  some 
4f  said  petitions  may  rest  on  statatory  liens,  conditioned  on  the  no* 
tice  and  proceedings  required  by  statute, — 

It  is  ordered  that,  to  avoid  expense  and  delay,  all  persons  claiming 
statutory  liens  be  permitted  to  file  the  same  in  this  court,  vith  the 
same  force  and  effect  as  if  filed,  respectively,  in  the  state  courts. 

It  is  further  ordered  that  where  like  demands  are  presented  from 
other  states,  in  which  no  statutory  lien  therefor  exists,  they  shall  be 
entitled  to  the  same  status,  so  that  statutory  and  equitable  liens  may 
rest  on  a  like  basis. 

Inasmuch  as  this  court  has  heretofore  settled  the  rules  of  law  and 
«quity  by  which  all  intervening  claims  in  cases  like  this  are  to  be  ad- 
judged,\and  the  United  States  supreme  court  has  more  definitely  and 
fully  prescribed  such  rales,  in  Fosdick  v.  SekaU,  99  U-  S.  235;  Bar- 
ton T.  Barbour,  104  D.  8.  126;  MUtenberger  v.  Ry.  106  U.  8.  286; 
S.  C.  1  Sup.  Gt.  Rep.  140;  Union  Trust  Go.  v.  Souther,  107  U.  8. 
591;  8.  0.  2  Sup.  Ct.  Eep.  295;  Union  Trust  Co.  v.  Walker,  107  U. 
8.  596;  8.  0.  2  Sup.  Ct.Rep.  299. 

It  is  ordered  that  all  intervening  claims  filed,  or  that  may  here- 
after be  filed,  in  this  case,  be  referred  to  the  special  master  herein,  for 
his  report  thereon,  his  reports  to  state  distinctly  whether  the  respect- 
ive demands  are  such  as  should  be  paid  by  the  receiver  under  the 
rulings  of  the  United  States  supreme  court,  or  are  merely  claims  at 
large  against  the  defendant  corporation,  devoid  of  a  lien,  statutory  or 
equitable,  prior  in  right  to  the  lien  of  the  mortgage  sued  on. 

It  is  further  ordered  that  when  an  intervening  claim,  so  far  as  the 
facts  on  which  it  rests,  fully  appears  from  the  books  of  the  defendant 
to  be  correct,  the  master  may  proceed  to  pass  thereon  without  further 
evidence,  unless,  in  his  opinion,  further  evidence  is  needed,  or  some 
person  in  interest  appears  to  contest  the  same. 

It  is  further  ordered  that  the  master  give  due  notice  to  the  respect- 
ive claimants  or  their  attorneys,  also  to  the  trustee  and  receiver  or 
their  attorneys,  when  and  where  he  will  proceed  to  consider  and  pass 
upon  their  demands. 

The  right  of  exception  to  proceedings  before  the  master  and  to  his 
reports  is  reserved.  The  receiver  should,  in  all  of  these  demands, 
have  notice  of  the  time  and  place  of  hearing  the  same  before  the  mas- 
ter and  in  court;  also  the  solicitor  of  the  complainant,  with  leave  tp 
be  heard  in  person  or  by  attorney. 

To  avoid  delay  and  expenses  the  receiver  and  complainant  should 
have  an  attorney  to  attend  to  this  business  who  is  an  officer  of  this 
court,  and  ready  to  conduct  the  business  promptly  and  efficiently,  and 
to  accept  service  accordingly.* 

>The  same  order  was  made  In  the  case  of  Central  Trutt  Go.  t.  Temu  4  St.  L.  By. 
Co. 
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DosixRra  and  otbers  v.  Eobbbts  ana  outers.*- 

\ 
{(Xreua  Oowrt,  &  D.  Jfmonri.    Harait  21, 1884.) 

1.  Dbfosttiosb— CEBTinoATS. 

Where  depositions  are  taken  de  bane  mm,  onder  section  865,  Rev.  St.,  before 
■  notaiy,  his  certificate  should  state,  among  other  things,  (1)  that  he  to  not  & 
party  in  interest ;  (2)  that  the  depositions  were  reduced  to  writing  in  the  de> 
IKtnent's  presence ;  and  (3)  In  wliat  court  it  is  to  be  used. 
9L  8akb — Ajiesdubntb. 

Where  a  notary's  certiflcate  taib  to  comply  with  tbe  requirementa  of  law, 
leave  may  be  given  to  amend  it. 

In  Eqnitj.     Motion  to  Buppress  depositions. 

The  grounds  of  the  motion  sufficiently  appear  from  the  opinion  of 
the  coort. 

Walker  db  Walker,  for  eomplainants. 

Lveien  Eaton,  for  defendants. 

Tbbat,  J.,  {oraUy.)  The  motion  to  snppress  ■mH  be  snsfalned  for 
a  namber  of  reasons :  Firat,  the  depositions  are  certified  as  taken  in 
the  wrong  ooart;  tteond,  it  is  not  stated  that  the  notary  taking  them 
was  not  a  party  in  interest;  third,  it  is  not  stated  that  they  were  re- 
duced to  writing  in  the  presence  of  the  deponent, — all  of  which  prop- 
ositions have  obtained  ever  since  1789.  The  motion  to  snppress  will 
be  sustained.  These  matters  being,  as  held  by  the  supreme  court 
over  and  over  again,  in  derogation  of  the  common  law,  the  party  must 
oonform  to  the  requirements  of  the  statute,  otherwise  the  depositions 
will  not  be  received. 

Leave  is  given  to  withdraw  the  depositions  in  order  that  the  no- 
tary's oettifioate  may  be  amended. 


i 


Yfjoaao  and  another  «.  Louistcllb  ft  Nashvuja  B.  Co.* 

{Otretitt  Court,  S.  D.  Alabama.    Februaiy,  USi.) 

L  OOKTRAOn. 

When  writings  which  amonnt  to  a  contract  between  the  parties  are  not  com- 
plete in  themselves  to  show  what  the  contract  was,  the  court  must  loolt  to  tlio 
nrroanding  circumstances  when  the  contract  was  made. 

Fan  Bppt  v.  WaUU,  1  Woods,  S88. 

Th»  OriMi,  4  Woods,  382;  S.  a  16  Fbd.  Rkp.  91S. 

The  implication  of  law,  rasnlttng  fhnn  a  payment  of  rent  onder  a  tenancy  at 
will,  that  the  tenancy  becomes  one  ftom  year  to  year,  is  not  strong  enough  to 
overcome  the  fact  that  there  was  a  distinct  undentanding  botween  tlia  paxtiea 
as  to  the  nature  of  the  tenancy. 

IBaportad  by  BanJ.  V.  Baz,  Eaq.,  of  ttaa  St.  I>onli  bar. 
•Baportad  bj  Joaaph  F.  Homor,  K«t,  of  ttaa  Haw  Orlaana  bw. 
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This  is  an  action  of  ejectment  brought  by  the  plaintiffs,  Moses  War- 
ing and  Virginia  E .  Mitchell,  against  the  Louisville  &  Nashville  Bail- 
road  Company,  to  recover  the  possession  of  a  triangular  lot  of  ground 
near  the  foot  of  Theatre  street,  in  the  city  of  Mobile,  and  damages  for 
its  detention.  A  jury  has  been  waived  by  written  stipulation,  and  the 
'Case  submitted  to  the  court. 

From  the  evidence  adduced  on  the  trial  of  the  case  the  court  finds 
the  following  as  the  facts : 

(1)  That  on  the  thirteenth  day  of  March,  1877,  the  plaintilfa,  Moses  Waring 
and  Virginia  E.  Mitchell,  under  a  written  lease  to  E.  D.  Morgan  and  Janies  A. 
Kaynor,  as  trustees  and  receivers,  etc.,  of  the  property  described  in  the  plead- 
ings, for  the  period  of  Ave  years,  commencing  on  the  ftrst  day  of  April,  1877, 
and  ending  on  the  first  day  of  April,  1882,  for  which  the  lessees  were  to  pay 
■as  rent  the  sum  of  0400  per  annum,  in  quarterly  payments,  viz.,  $50  to  War- 
ing on  the  twenty-flfth  days  of  July,  October,  January,  and  April  of  each  year, 
and  the  like  sum  of  850  to  Mrs.  Mitchell,  on  the  same  days  of  payment.  That 
said  lessees  went  into  possession  under  said  lease,  and  made  said  rent  pay- 
ments regularly,  and  continued  to  occupy  the  property  under  the  lease  until 
ilay,  in  the  year  1880,  when  they  assigned  and  transferred  all  their  interest 

I  in  the  said  letise  and  leased  property  to  the  defendant,  the  Louisville  &  Nash- 
ville Railroad  Company,  who  thereupon  entered,  under  the  said  lease,  as  ten- 
ants of  said  Waring  and  Mitchell,  and  paid  the  rent  Under  said  lease  to  said 
Waring  and  Mitchell  until  April  1,  1882,  when  said  lease  expired. 

(2)  Thatat  the  expiration  of  the  said  lease,  the  said  Louisville  &  Kashville 
Railroad  Company  applied  to  said  Waring,  representing  and  acting  for  himself 
and  Mrs.  Mitchell,  to  have  the  lease  renewed,  but  Mr.  Waring  declined  to  re- 
new the  lease  or  to  make  a  new  one  of  any  sort,  but  at  the  same  time  told  the 
agents  of  the  defendants  that  the  plaintiffs  would  not  interfere  with  the  de- 
fendants continuing  to  use  the  lot  as  it  had  previously  done,  until  the  plain- 
tiffs should  come  to  some  definite  conclusion  as  to  what  they  would  do  about 
the  lot,  and  the  defendant  continued  in  the  possession  and  occupancy  of  the 
same. 

(3)  That  negotiations  were  thereupon  entered  into  between  the  parties,  the 
plaintiffs  desiring  some  qualification  of  the  use  of  the  premises,  and  .also  de- 
siring to  secure  a  aide  track  connecting  with  the  Mobile  &  Ohio  Railroad,  and 
the  defendant  desiring  to  purchase  or  secure  a  permanent  lease. 

(4)  Pending  the  negotiations  the  following  writings  passed  between  the 
parties,  to- wit  : 

"Louisville  &  Nashville  Railroad  Co. 
To  Mrs.  Virginia  Mitchell,  Dr. 

1882.  Mobile. 

August  2d.  For  rent  of  ground  foot  of  Theatre  street.  Mobile,  for  tracks 
-entering  freight-yard,  as  per  lease. 

For  quarter  ending  July  25,  1882,  ....  050 

(Fifty  Dollare.) 
Correct :  Approved : 

B.  P.  Brown,  Clerk.  J.  T.  Harahan,  Superintendent. 

Audited: 
D.  W.  C.  Rov^land,  Gen.  Supt.  0.  Quarbiek,  Comptroller 

Received,  Fifty  00-100  Dollars. 

DaU  Mh  August,  1882.  Virginia  E.  Mitoiiell, 

Witness:  By  Wm.  Babnewall,  Agent. 

W.  S.  Armour,  Cashier. 
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"LomBTirrB  &  Nashville  Baiijsoad  Oo. 
To  Mr.  Waring,  Dr. 

1882.  Mobile. 

August  2d.  For  rent  of  ground  foot  of  Theatre  sti'eet,  Mobile,  for  tracks 
entering  freight-yard,  as  per  lease,  in  hands  of  J.  T.  Harahan. 

For  quarter  ending  July  26, 1882, .650 

(Fifty  DoUars.) 
Correct:  .      Approved: 

R.  P.  Bbown,  Clerk.  J.  T.  Haeahan,  Superintendent. 

Audited: 
D.  W.  C.  Rowland,  Gen.  Supt.        C.  Quarrieb,  Comptroller. 

Beceiverl  fifty  dollars,  due  July  1, 1882. 

Date  August  4,  1882.  "  M.  Waring. 

Witness: 

W.  S.  Aruoub,  Cashier." 

The  words  "fifty  dollars,  due  July  1,  1882,"  were  inserted  by  plaintiff 
Waring  when  the  document  was  presented  to  him  by  the  agent  of  the  com- 
pany. 

On  August  4,  1882,  there  was  no  lease  in  the  hands  of  J.  T.  Harahan,  ex- 
cept the  old  lease  referred  to  in  the  first  finding  aforesaid. 

(5)  That  thereafter  negotiations  looking  to  a  permanent  arrangement 
were  carried  on  between  the  plaintiffs  and  the  agents  of  defendant,  at  least 
so  far  as  that  plaintiff  Waring  wrote  several  letters,  and  received  from  J.  T. 
Harahan,  defendant's  superintendent  of  division,  the  following  reply: 

"  Louisoille  A  Nashville  Railroad  Company,  operating  New  Orleans,  Mobile 
&  Texas  Railroad,  as  reorganized. 

J.  T.  Harahan,  Supt.  Offioe  of  Superintendent, 

New  Orleans,  La.,  Sept.  11,  1882.  / 
M.  Waring,  Esq.,  Mobile,  Ala — Dear  Sir:    I  have  been  patiently  wait- 
ing to  hear  from  our  folks  in  Louisville,  but  as  most  of  them  are  absent  in 
New  York  I  cannot  hear  from  them  for  a  few  days  yet.    Will  let  you  hear 
about  the  lease  soon  as  I  can  hear  from  them. 

Yours,  etc.;  J.  T.  Harahan,  Supt." 

And  finally,  prior  to  November  25,  1882,  said  Waring  informed  said  de- 
fendant that  the  plaintiffs  would  make  no  arrangement  for  said  Louisville  & 
Nashville  Railroad  Company  to  continue  to  occupy  the  lot  unless  said  railroad 
company  would  stop  using  it  as  a  switching  ground  for  their  cars;  that  this 
the  said  Louisville  &  Nashville  Railroad  Company  declined  to  agree  to,  and 
thereupon,  on  the  twenty-tifth  of  November,  1882,  a  written  notice  to  quit 
was  signed  by  the  plaintiffs  and  regularly  served  on  the  defendant,  and  on  the 
first  day  of  December  another  written  paper  signed  by  both  of  the  plaintiffs 
demandingthe possession  of  the  property,  which  defendant  neversurrendered, 
but  still  holds. 

(6)  That  the  rental  value  of  the  property  exceeded  3400  per  year. 

Peter  Hamilton  and  Thomas  A.  Hamilton,  for  plaintiffs. 

Oaylord  B.  Clark,  for  defendant. 

Pabdeb,  J.  On  the  trial  of  the  case,  after  the  plaintiffs  had  closed 
and  the  two  writings  mentioned  in  finding  "four"  were  offered,  coun- 
sel for  defendant  moved  to  strike  out  all  the  parol  evidence  adduced 
by  plaintiffs  in  the  case  which  tended  to  vary  the  written  receipt  and 
contract  and  the  implication  of  law  arising  from  the  acceptance  of 
T.19,no.l2— 55 
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rent,  which  would  exolade  all  of  plaintiffs'  evidence^  save  the  lease 
and  notices  to  quit,  aforesaid,  on  the  ground  that  the  said  writings  con- 
stituted a  written  contract  between  the  parties,  complete  in  all  its  parts 
as  aided  by  implications  of  law,  for  the  lease  of  the  property  in  ques- 
tion, and  that  parol  evidence  is  incompetent  to  vary  the  terms  of  such 
contract.  This  motion  was  reserved  to  be  passed  upon  with  the  mer- 
its.  The  view  that  I  take  of  the  case  is  that  after  the  expiration  of 
the  five  years'  lease,  under  the  understanding  and  consent  of  the  par- 
ties, the  continued  holding  of  the  defendant  was  as  a  tenant  at  will. 
Either  party  could  have  ended  the  tenancy  without  consent  of  the 
other.  See  Bouv.  Law  Diet,  verho,  "Tenant  at  Will."  This  was  un- 
doubtedly the  case  down  to  August  4,  1882,  when  a  quarter's  rent 
was  paid  and  the  writings  purporting  to  be  a  charge  for  and  a  receipt 
of  rent  were  given.  And  that  this  was  the  view  taken  of  it  by  the 
parties  is  shown  by  the  negotiations  that  were  carried  on  with  a  view 
to  obtain  a  lease  for  a  fixed  term.  This  simplifies  materially  the 
question  of  the  force  and  effect  to  be  given  to  the  writings  of  August 
4,  1882. 

Conceding  these  writings  to  amount  to  a  contract  between  the  par- 
ties, they  are  not  complete  in  themselves  to  show  what  the  contract 
was.  By  themselves,  they  do  not  make  a  lease  for  a  quarter,  nor  for 
a  year,  nor  for  the  term  of  the  old  lease.  We  must  look  to  the  sur- 
rounding circumstances.  "Another  rule  of  law,  just  as  well  settled, 
is  that  the  obligation  of  a  contract  is  what  the  parties  intended  to 
mean  when  they  entered  into  it.  What  they  both  understood  to  be 
the  contract,  that  is  the  contract;  and  to  arrive  at  the  understanding 
of  the  parties,  the  courts  are  authorized  to  look  at  the  oiroamstances 
which  surrounded  them  when  they  made  it."  Van  Epps  v.  Wahh,  1 
Woods,  598;  The  Orient,  4  Woods,  262;  S.  C.  16  Fed.  Bep.  916. 
In  this  case,  what  were  the  surrounding  circumstances  when  the  writ- 
ings were  made  ?  The  defendant  was  a  tenant  at  will  of  the  premises 
in  question,  desirous  of  purchasing  or  obtaining  a  permanent  lease. 
The  plaintiffs  were  not  willing  to  sell,  nor  lease  for  a  fixed  time,  un- 
less with  stipulations  as  to  use,  and  they  desired  concessions  as  to  a 
side  track  to  connect  with  the  Mobile  &  Ohio  road.  There  was  no 
lease,  save  the  old  and  expired  one,  in  the  hands  of  Harahan.  And 
negotiations  were  pending  between  the  parties  for  a  new  lease.  That 
the  plaintiffs  intended  to  grant  a  lease  by  the  writings  is  negatived 
by  all  the  circumstances.  That  the  defendant  intended  by  these  writ- 
ings or  that  its  agents  thought  it  had  acquired  a  lease  for  any  fixed 
period  is  negatived  by  all  the  circumstances,  and  by  the  letter  of 
Harahan,  superintendent,  written  a  month  afterwards.  The  legiti- 
mate construction  of  the  writings,  then,  is  that  they  were  receipts  for 
rent  past  due  under  a  tenancy  at  will.  The  implication  of  law  result- 
ing from  a  payment  of  rent  under  a  tenancy  at  will,  that  the  tenancy 
becomes  one  from  year  to  year,  (see  Bouv.  Law  Diet,  verba,  "Tenant  at 
Will, "  and  cases  there  cited,)  is  not  strong  enough  to  overcome  the 
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fact  fbat  there  was  a  distinct  understanding  between  Uie  parties  as  to 
the  natnre  of  the  tenancy.  Woods,  Landh  &  Ten.  26,  60,  61,  and 
cases  cited:  and  see,  also,  Crommelin  v.  Thiesi,  81  Ala.  418.  Had  the 
defendant  held  over  after  the  expiration  of  the  five-yetur  lease,  withoot 
any  agreement  on  the  part  of  the  plaintiffs  as  to  the  character  of  snch 
holding,  the  defendant  would  have  been  a  tenant  on  sufferance,  the 
plaint^s  having  a  light  to  elect  whether  to  resume  possession  or  to 
treat  the  defendant  as  a  tenant  from  year  to  year.  Had  the  defend* 
ant  held  over  without  any  agreement  with  the  plaintiffs,  and  had  paid, 
and  plaintiffs  had  received,  rent,  the  law  would  have  implied  a  con« 
tract  of  lease  from  year  to  year.  Had  the  defendant  held  over  with- 
out any  agreement  with  the  plaintiffs,  and  then  the  writings  of  August 
4th  had  been  passed  between  the  parties,  I  am  inclined  to  the  opin- 
ion that  the  law  would  have  implied  a  renewal  of  the  five-year  lease; 
and  this  by  fair  oonstruotion  of  the  writings  themselves,  otherwise 
'Unexplained. 

But  the  case  made  differs  from  all  of  these  hypothetical  cases.  By 
understanding  of  the  parties  the  defendant  held  over  as  a  tenant  at 
will,  and  thereafter  the  minds  of  the  contracting  parties  did  not  meet, 
and  although  rent  was  paid  add  reeeived  on  the  terms  of  the  old  leaac^ 
the  eharaoter  of  defendant's  bidding  was  not  changed. 


Vablob  «.  Tbxas  &  P.  By.  Co.* 

{Oimttt  Cknurt,  8.  D.  Sm  York.    Apri  M,  1884.) 

1.  UoBTeASB  BoRss  ov  RAn.ROAD— Right  or  Action  *or  IirrESEcrr. 

It  mattera  not  whether  the  bonds  of  a  railroad  are  secured  by  a  mortgage  mak- 
ing the  interest  a  lien  upon  the  lands  of  the  company  or  upon  its  net  earnings, 
or  npoD  both,  or  whether  there  la  no  mortgage  at  all.  If  there  is  an  agree- 
ment to  pay  interest  and  it  is  not  paid,  there  u  a  breach  of  the  bond  for  wliich 
the  holder  can  maintain  an  action. 

1  &UCB — Iir  Casb  OB  BcBip  Tbnderbs  ts  Libu  or  IsTEREtrr. 

A  railroad  mortgage  provides  that  in  the  event  of  a  failure  of  net  earnings 
■ufflcient  to  pay  interest  on  the  bonds  secured  hy  it,  the  company  can,  in  its 
option,  issue  certain  scrip  in  lieu  thereof.  In  such  a  case  the  bondholder  is 
not  bound  to  accept  the  scrip  unless  the  fact  exists  which  authorizes  the  com- 
pany to  issue  It,  nor  la  the  burden  upon  him  to  prove  a  negative.  Eis  right  of 
•otion  is  pr»n>a/(>«iB  perfect  upon  proof  of  non-payment  of  interest  on  the  pre- 
sentment of  ilia  bond  at  the  time  when  and  the  place  where  the  Interest  is 
made  payable. 

Motion  to  Strike  out  Fart  of  Answer. 

Dot  Passot  Bros.,  for  complainant. 

DiUon  <£  Swayne  and  W.  S.  Pierce,  Jr.,  for  defendant. 

Wallaob,  J.  The  only  questions  which  seem  to  be  involved  in  this 
ease  are  (1)  whether  the  mortgage  bonds  of  the  defendant  contain  a 
promise  for  the  payment  <A  interest  annually  on  the  first  day  of  July 

■Affirmed.    See  8  Bap.  Ct.  Rep.  311« 
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in  eaoh  year;  and  (2)  \rhether  defendant  has  exercised  its  option  to 
issue  Borip  for  the  interest,  convertible  into  capital  stock  of  the  com- 
pany, and  receivable  at  par  for  the  purchase  of  the  company's  land 
at  schedule  prices. 

The  first  question  is  one  of  law,  to  be  solved  by  reading  the  bonds 
and  mortgage;  the  second  is  one  of  fact. 

1.  The  bond,  so  far  as  is  relevant  to  the  controversy,  reads  as  fol- 
lows: 

"The  Texas  &  Pacific  Railway  Company  hereby  acknowledges  Itself  to  be 

indebted  to ,  of ,  or  assigns,  in  the  sum  of  one  thousand  dollars, 

lawful  money  of  tlie  United  States  of  America,  wiiicb  sum  the  said  company 

promises  to  pay  to  the  said ,  or  assigns,  at  tlie  oflBce  of  tlie  company  in 

the  city  of  New  Yorlc,  on  the  first  day  of  January,  A.  D.  (1915)  one  thou- 
sand nine  hundred  and  fifteen,  with  interest  thereon  at  the  rate  of  seven  per 
cent,  per  annum,  p^able  annually  on  the  first  day  of  July  in  each  year,  as 
provided  in  the  mortgage  hereinafter  mentioned.  This  bond  is  one  of  a  se- 
ries of  bonds  numbered  consecutively  from  one  to  eight  thousand  nine  huur 
dred  and  eight,  of  the  denomination  of  one  thousand  dollars  each,  of  like  tenor 
and  date,  the  payment  whereof  is  secured  by  a  first  mortgage  of  even  date 
herewith,  duly  recorded,  upon  certain  lands  heretofore  gp-ant^  to  the  Texas 
&  Pacific  Railway  Company  by  the  state  of  Texas.  This  bond  has  also,  as 
security  for  the  interest,  a  mortgage  lien  upon  the  net  income  of  the  said  the 
Texas  &  Pacific  £allway  Company,  derived  from  operating  its  lines  of  rail- 
way east  of  Fort  "Worth,  In  the  state  of  Texas,  after  providing  for  the  operat- 
ing expenses,  the  current  repairs,  and  reconstructions,  and  the  interest  upon 
the  first  and  second  mortgage  bonds  secured  upon  said  lines  of  railway,  and  in 
case  such  net  earnings  shall  not  in  any  one  year  be  suflScient  to  enable  the 
company  to  pay  seven  per  cent,  interest  on  the  outstanding  bonds,  then  scrip 
may,  at  the  option  of  the  company,  be  issued  for  the  interest;  such  scrip  to 
be  received  at  par  and  interest,  the  same  as  money,  in  payment  for  any  of  the 
company's  lands  acquired  as  aforesaid  in  Texas,  at  the  ordinary  schedule 
price,  or  it  may  be  converted  into  capital  stock  of  the  company  when  pre- 
sented in  amounts  of  $100  or  its- multiple." 

There  seems  to  be  nothing  in  the  language  of  the  mortgage  to 
qualify  the  promise  of  the  bond.  It  is  quite  immaterial  whether 
the  mortgage  secures  the  interest  of  the  bonds  by  a  lien  upon  the 
lands  of  the  company,  or  by  a  lien  upon  the  earnings  of  the  com- 
pany, or  by  a  lien  upon  both,  or  whether  it  is  not  secured  at  all  by 
the  mortgage.  If  there  is  an  agreement  to  pay  interest,  and  it  is  not 
paid,  there  is  a  breach  of  the  bond  for  which  the  holder  can  main- 
tain an  action.  Whether  his  interest  can  be  collected  through  a 
foreclosure  of  the  mortgage  is  a  different  inquiry,  and  not  relevant 
now.  It  would  have  been  simple  enough  to  have  made  the  interest 
payable  only  oat  of  the  net  earnings  of  the  company's  railway  by 
the  terms  of  the  bond,  if  that  had  been  intended. 

2.  By  the  terms  of  the  bond  the  defendant  reserved  the  option, 
in  case  the  net  earnings  of  its  railway  were  not  sufficient  in  any 
year  to  enable  it  to  pay  the  interest  on  its  bonds,  to  issue  scrip  for 
the  interest.  The  complainant  avers  that  the  defendant  has  neither 
paid  the  interest  nor  exercised  the  option.    By  its  answer  the  de- 
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fendant  denies  that  it  has  failed  to  exercise  this  option,  and  denies 
that  the  plaintiff  has  demanded  payment  of  the  interest.  The  fact, 
whether  the  net  earnings  of  the  defendant's  railway  are  sufficient  in 
any  one  year  to  pay  the  interest  or  not,  is  one  peculiarly  within  its 
knowledge,  and  it  is  not  incumbent  apon  a  holder  of  the  bond  to 
assume  the  burden  of  proving  the  negative.  He  is  not  bonnd  to  ac> 
cept  the  scrip  unless  the  fact  exists  which  authorizes  the  defendant 
to  suhstitute  scrip  for  money.  His  right  of  action  is  prima  facie  per- 
fect upon  proof  of  non-payment  of  the  interest,  on  the  presentment 
of  his  bond  at  the  place  where  the  interest  is  made  payable.  It  then 
devolves  upon  the  defendant  to  show  the  existence  of  the  fact  which 
authorizes  it  to  tender  scrip,  and  then  the  exercise  of  the  option. 

This  general  view  of  the  questions  at  issue  has  been  stated  in  order 
to  indicate  what  issues  are  fairly  presented  by  the  pleadings,  and 
what  extraneous  matter  in  the  answer  has  no  proper  place  there. 
The  plaintiff's  motion  to  strike  out  as  irrelevant  and  redundant  is 
granted,  so  far  as  it  wi^  eliminate  from  the  answer  any  and  all  pro- 
ceedings, resolutions,  mortgages,  constructions,  understandings,  and 
intentions  of  the  defendant,  which  are  not  recited  in  the  bonds  in  suit, 
or  in  the  mortgage  securing  these  bonds,  because  the  plaintiff  was  not 
a  party  to  them,  and  is  not  affected  by  them.  This  results  in  strik- 
ing out  nearly  40  folios  of  the  answer, — a  result  which  justifies  this 
motion,  although  generally  motions  of  this  character  are  not  to  be 
encouraged.  In  view  of  the  averments  of  the  answer  at  folios  58  to 
63,  the  plaintiff's  motion  to  make  another  part  of  the  answer  more 
definite  and  certain  is  denied. 

It  is  not  intended  by  this  decision  to  preclude  the  defendant  from 
the  benefit  of  anything  contained  in  the  mortgage  which  may  be  urged 
on  the  trial  of  the  action  as  qualifying  the  promise  set  forth  in  the 
bonds.  The  bonds  and  mortgage  are  one  obligation,  and  may  be 
read  and  construed  together.  Neither  is  it  intended  to  indicate  what 
action  on  the  part  of  the  defendant  is  a  due  exercise  of  its  option 
to  pay  interest  in  scrip.- 
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Hall  v.  City  of  Nbw  Orlbans.* 

{OvrcuU  Court,  E.  D.  Louiriana.    February,  1884.) 

1.  Act  of  Looibuka,  No.  73  of  1872. 

The  act  of  the  legislature  of  Louisiana,  No.  73  of  1872,  approved  April  26, 1872, 
(Bess.  Acts  1872,  p.  124,)  was  In  force  until  the  passage  of  the  premium  bond 
act,  March  6,  1876,  (Stss.  Acts  1876,  p.  54.)  By  section  15  of  the  act  of  1872  • 
Biaking  fund  was  created  for  certain  bonds  of  thecity  of  New  Orleans,  in  which 
fund  the  bondholders  interested  were  declared  to  have  a  vested  interest.  The 
taxes  levied  and  collected  under  the  act  were  insutBcient  to  pay  the  coupons 
maturing  while  the  law  was  in  force.  HM,  that  holders  of  coupons  maturing 
after  the  repeal  of  the  law  acquired  no  right  to  the  fund;  holders  of  coupons 
maturing  before  the  repeal  of  the  law  were  entitled  to  the  fund  in  the  hands  of 
the  fiscal  agent,  and  could  have  enforced  collection  aa  the  taxes  were  collected 
and  received  by  him. 

2.  Pbksobiption— Pledob. 

As  long  as  the  debt  secured  remains  unpaid  and  the  pledge  continues  In  ex- 
istence, whatever  ho  the  time  elapsed  since  maturity,  the  defense  of  prescrip-' 
tion  cannot  l)e  raised.  ForttaU  v.  ConiuUitlated  Ait'n,  34  Xa.  Ann.  776.  As  ta 
the  coupons  which  fell  due  prior  to  the  repeal  of  the  act  of  1872,  prescription 
has  been  interrupted ;  those  which  fell  due  after  the  repeal,  and  more  than  five 
years  prior  to  the  institution  of  this  suit,  are  pre8C:lbea. 

At  Law.  , 

E.  H.  Farrar,  for  plaintiff. 

Henry  C.  Miller  and  Chas.  F.  Buck,  City  Atty.,  for  defendant. 

Pabdex,  J.  Act  No.  78,  approved  April  26, 1872,  (Seas.  Acts  1872, 
p.  124,)  was  in  force  until  the  passage  of  the  premiun  bond  act,  March 
6,  1876.  Under  the  provisions  of  section  15  of  the  said  act  of  1872 
a  sinking  fund  was  created  for  all  city  bonds  for  which  no  other  retir- 
ing provisioQ  existed  by  law,  in  which  fund  the  bondholders  interested 
were  declared  to  have  a  vested  interest.  In  pursuance  of  this  sec- 
tion taxes  were  levied  in  1873  and  1874,  which  were  collected  from 
time  to  time  to  this  day,  whereby  a  trust  fund  has  been  in  the  hands 
of  the  fiscal  agent  of  the  city,  particularly  so,  until  it  was  distributed 
by  order  of  this  court  in  the  case  of  Lauer  v.  The  City  (not  reported) 
in  the  year  1883. 

The  taxes  so  levied  and  collected  have  been  insufficient  to  pay  the 
coupons  maturing  while  the  law  was  in  force.  As  the  fund  was  in- 
sufficient to  pay  coupons  maturing  while  the  law  was  in  force,  hold- 
ers of  the  coupons  maturing  after  the  repeal  of  the  law  acquired  no 
right  to  the  fund,  for  in  no  sense  could  it  be  said  to  be  a  trust  fund 
for  their  benefit.  The  case  is  different  with  regard  to  the  holders  of 
coupons  maturing  before  the  repeal  of  the  law.  They  were  entitled 
to  the  funds  in  the  hands  of  the  fiscal  agent,  and  could  have  enforced 
collection  as  the  taxes  were  collected  and  received  by  the  agent. 

In  the  case  of  Fjratall  v.  Consolidated  Ass'n  the  supreme  court  of 
Louisiana  say: 

"It  is  no  objection  that  the  object  or  thing  pledged  was  not  delivered  to  the 
creditor.   Even  in  the  absence  of  a  law  contract,  it  is  lawful  to  stipulate  that 

1  HeporUd  by  Joieph  P  liornor,  Eaq.,  of  the  New  Orlenni  b*r. 
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ibe  pledge  may  remain  In  trust  in  the  bands  of  a  third  person,  even  in  those 
of  the  debtor,  provided  it  he  held  precariously.  *  *  *  As  long  as  the 
debt  thus  secured  remains  unpaid  and  the  pledge  eontinnes  in  existence, 
whatever  be  the  time  elapsed  since  maturity,  the  defense  of  prescription 
cannot  be  raised."    See  34  La.  Ann.  776,  and  cases  there  cited. 

The  coupons  sued  on  in  this  case  are  from  bonds  within  the  provis- 
ions of  section  15  of  the  act  of  1872 ;  those  which  fell  due  prior  to  the 
repeal  of  the  act,  March  6, 1876,  have  been  secured  by  the  fund  pledged 
for  their  benefit,  and  prescription  has  been  interrupted ;  those  which 
fell  due  after  the  repeal  of  the  said  act,  and  more  than  five  years 
prior  to  the  institution  of  this  suit,  are  prescribed.  Judgment  will 
be  entered  accordingly. 

BniLTNas,  J.,  concurs. 


Cole  v.  City  of  La  Grange.* 

Sanford  v.  Same.* 

(CtreuU  Court,  E.  D.  MUaouri.    March  22,  1884.) 

OoHerrnmoNAi,  Li^w— Taxation  in  Aid  of  Private  Bntbhpbism. 

State  legislatures  have  no  authority  to  authorize  taxation  in  aid  of  private 
enterprises  or  objects,  even  where  there  is  no  express  constitutional  prohib- 
ition. 

Demnrrers  to  the  Answers. 

These  are  suits  upon  interest  coupons  cut  from  bonds  issued  as  a 
gift  from  the  city  of  La  Grange,  Missouri,  to  the  La  Grange  Iron  & 
Steel  Company,  a  private  corporation,  under  an  act  of  the  legislature 
of  Missonri.  The  answers  set  up  as  defenses,  (1)  general  denials; 
and  (2)  that  the  issue  of  the  bonds  was  ultra  vires,  and. contrary  to 
law. 

Sanders  d  Haynes,  for  plaintiffs. 

David  Wagner,  for  defendant. 

Tbeat,  J.  These  cases  rest  on  the  same  facts  and  propositions  of 
law.  The  purpose  is  to  have  the  judgment  of  the  court  on  the  special 
defense  set  up ;  yet  the  demurrer  is  general,  and  each  answer  contains 
a  general  denial.  That  technical  point  seems  to  have  been  over. 
looked ;  but  as  the  parties  have  presented  the  subject  on  special  de- 
fenses, by  mutual  understanding,  the  court  announces  its  views  with 
respect  thereto.  It  is  not  deemed  necessary  to  travel  over  the  ground, 
theoretical  and  elemental,  on  which  the  many  cases  cited  rest ;  for 
the  books  and  adjudged  cases  are  full  of  the  law-learning  involved. 

1  Reported  by  BenJ.  F.  Rex,  Esq.,  of  the  St.  Louis  bar. 
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The  main  proposition  always  is  as  to  the  aaihoriiy  of  a  coanty  or 
town  or  city  to  incur  the  obligations  saed  on,  whether  evidenced  by  a 
bond  or  otherwise.  In  these  cases  the  suits  are  on  coupons  detached 
from  bonds  issued  by  the  defendant,  pursuant  to  the  required  vote  of 
the  citizens,  as  a  gift  to  a  private  manufacturing  corporation.  There 
was  a  legislative  enactment,  to-wii,  the  charter  of  the  defendant, 
which  in  terms  permitted  the  issue  of  the  bonds,  the  proper  vote  etc., 
having  been  duly  had.    The  state  constitution  contains  this  clause : 

"The  general  assembly  shall  not  authorize  any  city,  county,  or  town  to  be- 
come the  stockholder  in,  or  to  loan  its  credit  to,  any  company,  association,  or 
corporation,  unless  two-thirds  of  the  qualified  voters  of  such  county,  city,  or 
town,  at  a  regular  or  special  election  to  be  held  thereon,  shall  assent  thereto. " 

It  is  contended  that  as  there  is  no  specific  prohibition  in  the  con- 
stitution against  the  issue  by  a  city  of  its  bonds  as  a  gift  to  a  private 
enterprise,  if  a  two-thirds  majority  of  the  citizens  so  vote,  the  bonds 
might  be  held  valid  in  the  bands  of  bona  fide  holders,  and  the  prop- 
erty within  the  corporate  limits  remain  subject  to  taxation  to  meet 
such  alleged  obligations.  It  is  true  the  state  constitution  in  express 
terms  refers  only  to  becoming  a  stockholder  or  loaning  credit,  and 
says  nothing  about  gifU.  Why  not  ?  Because  it  was  considered  by 
all  familiar  with  the  elemental  principles  of  free  governments  that 
they  were  not  founded  and  did  not  exist  for  the  confiscation  of  pri- 
vate rights,  or,  through  the  exercise  of  the  taxing  power,  appropriate 
one  man's  property  for  the  private  benefit  of  another. 

The  court,  at  the  close  of  the  argument,  asked  if  it  was  contended 
that  inasmuch  as  the  constitution  required  a  two-thirds  vote  only  as 
to  becoming  a  stockholder  or  loaning  municipal  credit,  therefore,  a 
city  could,  without  vote,  give  away  its  corporate  funds  or  revenues, 
or  impose  a  tax  to  make  good  a  promised  gift.  Inasmuch  as  it  is 
beyond  the  legitimate  sphei-e  of  municipalities  to  use  their  taxing  or 
other  functions  for  mere  private  interests;  and  inasmuch  as  it  had 
been  settled  that  they  could,  as  stockholders  or  otherwise,  aid  public 
enterprises,  there  was  need  of  restricting  the  latter  by  exacting  a  vote 
of  the  people,  but  no  need  of  providing  against  the  former.  It  is  not 
a  "casus  omiaouj,"  nor  an  intentional  license  for  indiscriminate  squan- 
dering of  revenues  by  way  of  donations.  When  the  required  vote  is 
had  for  stock  or  loans  it  is  supposed  the  city  receives  value  or  secur- 
ity therefor,  and  the  constitution  placed  restrictions  thereon.  Is  it 
to  be  asserted  that  because  no  such  restrictions  were  placed  on  gifts, 
that,  therefore,  the  two-thirds  of  the  voters  of  a  city  could  impose  on 
all  taxable  property  heavy  taxes  for  years,  to  make  good  a  mere  gift 
to  a  private  manufacturing  corporation  ?  The  question  answers  itself. 
If  such  a  course  could  be  pursued  for  one  private  enterprise  it  could 
for  all. 

It  is  not  necessary  to  review  the  many  cases  cited.  A  court  cannot 
ignore  that  the  federal  and  state  constitutions — nay  that  all  state 
constitutions — prohibit  the  taking  of  private  property  even  for  public 
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uses  withont  fnst  compensation.  Is  it  to  be  argtted,  therefote,  that 
piivate  property  can  be  taken  for  private  uses,  either  with  or  without 
just  compensation  ?  The  sopreme  ooort  of  the  United  States  stated 
the  elemental  thonght  underlying  Amerioan  constitutional  law  when 
it  declared  that  an  attempt,  through  the  guise  of  the  taxing  power, 
to  take  one  man's  property  for  the  private  benefit  of  another  is  void,' 
an  act  of  spoliation,  and  not  a  lawful  use  of  legislative  or  municipal 
functions.  • 

There  have  been  so  many  well-considered  oases  in  the  United  States 
courts  and  in  the  state  courts  on  this  subject  that  it  would  be  a  work 
of  supererogation  to  repeat  their  arguments.  It  mast  suffice  that  the 
weight  of  authority  and  sound  reason  concur  in  holding  bonds  and 
coupons  like  those  in  question  void  ab  initio.  Loan  Ats'n  v.  Topeka, 
20  Wall.  665;  Com.  Bank  v.  City  of  lola,  2  Dill.  85S  yParkersburg  v. 
Brown,  106  U.  8.  487;  S.  C.  1  Sup.  Ct.  Rep.  442;  Alien  v.  Jay,  12 
(U.  S.)  Amer.  Law  Eeg.  481,  with  notes;  State  v.  Curators  State 
Univ.  57  Mo.  178;  St.  Louis  Co.  Ct.  v.  Griswold,  58  Mo.  175;  Liv- 
ingston Co.  V.  Darlington,  101  U.  8.  407. 

In  Cooley,  Const.  Lim.  the  subject  is  fully  discussed,  cases  reviewed, 
and  conclusions  stated.     Page  264  et  seq. 

Demurrers  overruled. 


In  re  Letcbwobth  and  others,  Bankrupts. 
{DMriet  Court,  N.  D.  New  York.    March,  1884.) 

Barkruptct— Rbnewai.  Notk  Executed  after  Bahkkuptct. 

Where  a  party  previous  to  becoming  a  bankrupt  was  liable  on  a  bond,  by  the 
terms  of  which  he  became  a  continuing  guarantpr  of  notes  discounted  by  a 
certain  bank  for  a  companv  of  which  he  was  the  president,  and  at  the  time  of 
bis  banlcruptcy  the  bank  held  a  note  so  discounted,  indorsed  by  him,  the  fact 
shat  a  renewal  note  was  given  after  the  filing  of  his  petition,  will  not  prevent 
■(the  debt  from  being  proved  as  a  claim  against  his  estate. 

In  Bankruptcy. 

Charles  F.  Durston,  for  assignee. 

Theo.  M.  Pomeroy,  for  creditors. 

GoxE,  3.  At  the  time  of  the  commencement  of  the  proceedings  in 
bankruptcy  herein,  William  H.  Seward,  Jr.,  &  Co.,  bankers,  held  the 
bond  of  the  above-named  bankrupt,  by  the  terms  of  which  he  became 
a  continuing  guarantor  for  the  payment  of  any  notes  which  the  said 
^rm  might  discount,  for  a  manufacturing  company  of  which  he  was 
president.  Demand  and  notice  of  non-payment  were  waived.  When 
the  petition  was  filed  the  manufacturing  company  was  indebted  to 
Seward  k  Go.  in  the  sum  of  $2,500,  for  which  they  held  the  com<- 
pany's  note  indorsed  by  the  bankrupt.     This  note  was  renewed  from 
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time  to  time,  the  last  renewal  being  after  the  adjucation  inbankraptcy. 
The  assignee  insists  that  for  this  reason  the  debt  is  not  provable.  It 
is  thought,  however,  that  ander  the  peooliar  phraseology  of  the  bond 
and  in  view  of  the  obligation  there  created,  it  would  be  unjust  to 
tr«at  the  liability  of  the  bankrupt  as  that  of  an  indorser  simply.  At 
the  time  of  the  bankruptcy  he  was  clearly  liable  on  the  bond  in  the 
event  of  the  failure  of  the  makers  of  the  note  to  pay.  True,  his  lia- 
bility had  not  then  become  absolute,  but  the  debt  existed  and  the 
obligation  was  created  before  the  petition  was  filed.  Legally  and 
equitably  the  estate  is  bound  by  his  contract. 

The  report  of  the  register  is  oonfirmed  and  the  proof  permitted  to 
remain  on  file. 


} 


In  re  Mbbbkll  and  others.  Bankrupts. 
(DUtriet  Court,  IT.  D.  Neu  York.    March,  1884.) 

BASKRDPTOT— DbBTB  COMTn  acted  by  BAWKBtJPr  after  PBOCBBDrNOB  COMMMICED. 

A  debt  contracted  by  a  bankrupt  subsequently  to  the  commencement  of  pro- 
ceedings against  him  cannot  be  proved  in  banltruptcy. 

This  is  an  appeal  from  a  decision  of  the  register  sustaining  certain 
proofs  of  debt.  The  petition  in  bankruptcy  was  filed  November  13, 
1873.  On  the  twenty-sixth  of  the  same  month  the  bankrupts  con- 
tracted the  indebtedness  in  question.  The  adjudication  was  dated 
February  27,  1874.  The  proofs  of  debt  were  made  February  13, 
1875.  The  creditors  contend  that  their  proofs  should  stand,  for  the 
reason  that  the  indebtedness  upon  which  they  are  founded  was  due 
and  payable  at  the  time  of  the  adjudication.  The  assignee  insists 
that  they  should  be  expunged  because  the  indebtedness  was  contracted 
subsequently  to  the  proceedings  in  bankruptcy. 

Charles  F.  Durston,  for  assignee. 

Theodore  M.  Pomeroy,  for  creditors. 

GoxE,  J.  Section  5067  of  the  Eevised  Statutes  provides :  "That  all 
debts  due  and' payable  from  the  bankrupt  at  the  time  of  the  com- 
mencement of  the  proceedings  in  bankruptcy  •  «  *  qji^j  \^ 
proved  against  the  estate  of  the  bankrupt."  The  proceedings  are 
eommenced  (section  4991)  when  the  petition  is  filed.  These  provis- 
ions were  in  force  at  the  time  the  proofs  in  this  matter  were  presented 
to  the  register.  The  indebtedness  upon  which  the  proofs  are  founded 
was  not  contracted  until  18  days  after  the  proceedings  were  com- 
menced. The  conclusion  follows,  therefore,  that  the  proofs  should  not 
be  permitted  to  stand.  Even  before  the  Revised  Statates,  and  before 
the  substitution  of  the  words  "commencement  of  proceedings  in  bank- 
ruptcy" for  the  words  "adjudication  of  bankruptcy"  in  section  10  of 
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.the  bankrupt  law,  thjB  weight  of  anthorit;  favored  a  oonstraotion  lim- 
iting <the  proof  of  debts  to  those  existing  at  the  time  of  filing  the 
petition. 
The  proofs  should  be  expunged. 


-'      The  Alinb.* 

{Ditlrtet  Oovrt,  S.  D.  Ntw  York.    December  SI,  1888.) 

1.  BRIFFINa  —  DbLITSBT  —  PBKIBHASIiB      CARQO  —  DlBOHABOB     IK     FRKBZOia 

Wkathbr — "Act  of  God." 

A.  steamship  brought  a  consignment  of  oranges  to  Kew  York,  where  she  ar- 
TiTed  on  December  ^th.  The  weather  was  so  cold  as  to  render  It  impossih.e 
to  land  oranges  without  freezing  them,  and  continued  below  zero  for  several 
"days.  TheorfVQges  wore  landed  in  spite  of  the  consignee's  objection,  and  their 
▼alue  was  for  the  most  part  destroy»l.  Edd,  that  the  act  which  destroyed  the  ' 
fruit  was  not  the  "  act  of  God,"  but  of  man,  in  discharging  the  oranges  at  an 
unsuitable  time. 

2.  BAifB— GxoBPTioNS  IB  BiLL  OF  L\Dma— Vessbl  Reulot  to  Disoharsb. 

A  vessel  is  not  "  ready  to  discharge,"  within  the  meaning  of  a  provision  in 
the  bill  of  lading  that  all  goods  are  *■  to  be  takea  from  along-side  immediately 
the  vessel  is  ready  to  discharge,"  when  |t  is  impossible  for  her  to  diacharge 
without  destroying  the  cargo. 

3.  Sake — "Effect  of  Climate." 

■  "  EfFect  of  climate,"  used  in  a  bill  of  lading,  does  not  apply  to  the  effect  of 
a  temporary  frost. 

4.  Sakb— Neoliobncb. 

Where  it  was  proved  that  there  was  no  necessity  to  land  the  oranges  at 
that  time,  either  because  other  consignees  had  demanded  their  cargo,  which 
oould  not  be  separated  from  the  libelant's,  or  because  of  the  engagements  of  the 
vessel,  it  was  held  to  he  negligence  on  the  part  of  the  vessel  to  discharge  at 
that  time,  and  a  decree  was  ordered  in  favor  of  the  libelant. 

In  Admiralty. 

Jot.  K.  Hill,  Wing  d  Shoudy,  (R.  D.  Benedict,  of  counsel,)  for  li- 
belant. 

McDanigl,  Wheeler  dt  Souther,  for  claimants. 

Benbdiot,  J.  This  action  is  brought  to  recover  the  value  of  a  con- 
signment  of  oranges  shipped  on  board  the  steamship  Aline,  in  Ja- 
maica, to  be  delivered  at  New  York.  There  is  no  substantial  dis- 
pute in  regard  to  the  material  facts.  The  oranges  were  shipped  in 
good  order,  and  arrived  in  New  York  in  like  order.  The  day  on  which 
the  steamer  arrived  at  New  York,  being  Wednesday,  December  29th, 
was  so  cold  as  to  render  it  impossible  to  land  oranges  without  freez- 
ing them.  The  weather  continued  cold,  indeed  below  zero,  until  the 
following  Monday.  The  steamer  commenced  to  land  oranges  on  the 
day  of  her  arrival,  and  on  that  and  the  following  Thursday  and  Fri- 
day landed  the  whole  consignment.     The  necessary  consequence  was 

<  Reported  bj  R.  D.  di  Wyllys  Benedict,  of  the  New  York  bar. 
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that  the  libelant's  oranges  \Fere  frozen,  and  their  value  for  the  most , 
part  destroyed.     Objection  was  made  by  the  libelant  to  the  landing 
of  the  oranges  becaase  of  the  unsuitable  weather,  and  he  now  brings 
this  action  to  recover  his  loss. 

It  is  conceded  in  behalf  of  the  steam-ship  that  her  defense,  if  she 
has  any,  rests  upon  the  exceptions  mtotioned  in  the  bill  of  lading. 
One  of  the  exceptions  relied  on  is  that  of  damage  caused  by  "act  of 
God."  But  the  act  which  destroyed  this  fruit  was  not  the  act  of 
God,  but  of  man,  in  discharging  the  oranges  at  an  unsuitable  time. 

Again,  it  is  contended  in  behalf  of  the  steamer  that  the  bill  of  lad- 
ing makes  special  provision  for  the  landing  of  these  oranges  when 
they  were  landed,  because  it  says,  "all  goods  to  be  taken  from  along- 
side immediately  the  vessel  is  ready  to  discharge."  But  this  pro- 
vision cannot  relieve  the  steamer,  for  she  was  not  "ready  to  dis- 
charge," within  the  meaning  of  this  provision,  when  it  was  impossi- 
ble for  her  to  discharge  without  destroying  the  cargo.  Eeady  to 
discharge  means  ready  to  make  a  |)roper  discbarge.  And  a  discharge 
of  oranges  when  the  weather  is  so  cold  as  to  freeze  them  before  they 
can  be  removed  from  the  wharf  is  not  a  proper  discharge. 

Next,  it  is  contended  that  the  steamer  is  freed  from  liability  by  the 
provision  of  the  bill  of  lading,  which  declares  that  the  ship  shall  not 
be  liable  for  any  injury  to  the  goods  occasioned  by  "*  *  *  effect 
of  climate  or  heat  of  holds."  But  it  would,  as  it  seems  to  me,  be 
straining  language  to  consider  the  word  "climate,"  used  in  the  bill  of 
lading,  as  intended  to  apply  to  a  temporary  frost  snoh  as  existed 
when  the  steamer  arrived.  Moreover,  in  my  opinion,  negligence  is 
shown,  if  it  be  proved,  as  I  think  it  has  been  proved,  that  there  was 
no  necessity  to  land  the  libelant's  oranges  at  the  time  when  they  were 
landed.  The  claimants  insist  that  the  steamer  was  compelled  to  land 
the  oranges  when  she  did,  because  she  was  a  general  ship,  and  other 
consignees  of  oranges  had  demanded  the  immediate  landing  of  their 
fruit,  from  which  the  libelant's  fruit  could  not  be  separated  in  the 
ship.  If  such  a  demand  on  the  part  of  other  consignees  of  cargo 
can  be  said  to  have  been  proved,  it  created  no  duty  on  the  part  of 
the  carrier  to  discharge  immediately,  when  such  discharge  would 
necessarily  involve  the  destruction  of  cargo  belonging  to  others.  Such 
a  demand,  to  be  effective,  must  be  reasonable.  It  was  unreasonable 
on  the  part  of  consignees  of  any  cargo  to  ask  the  steamer  to  destroy 
the  libelant's  cargo  in  order  to  make  immediate  delivery  of  theirs. 
Nor  was  there  any  necessity  for  the  immediate  discharge  of  these  or- 
anges arising  out  of  the  engagements  of  the  steam-ship.  The  ques- 
tion whether  a  steamer  running  in  a  regular  line,  and  being  under 
obligation  to  sail  on  an  advertised  day,  has  the  right  to  discharge  in- 
ward cargo  regardless  of  results,  when  the  discharge  becomes  nec- 
essary to  enable  her  to  sail  on  her  appointed  day,  does  not  arise  here. 
For  here  it  is  shown  that  the  steamer  did  not  sail  on  her  appointed 
day,  but  remained  over  a  day,  merely  for  the  sake  of  getting  in  more 
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cargo,  and  it  also  appears  that  there  was  time  before  she  sailed  to 
have  landed  all  the  oranges  in  snitable  weather  and  taken  in  all  the 
ontmird  oargo  that  she  had  to  take.  In  this  instance,  therefore, 
there  was  no  necessity  to  discbarge  the  oranges  when  she  did,  to  en- 
able the  steam-ship  to  keep  her  appointment.  The  oranges  in  ques- 
tion were  shipped  nndertwo  bills  of  lading,  differing  from  each  other 
in  some  particulars,  bnt,  in  the  view  I  have  taken  of  the  case,  they 
are  alike  in  legal  effect,  so  far  as  regards  the  libelant's  demand,  and 
under  any  aspect  in  which  I  hare  been  able  to  consider  them,  they 
do  not  relieve  the  steam-ship  from  responsibility  to  the  libelant  for 
the  destruction  of  his  fruit.  There  must  therefore  be  a  decree  in 
favor  of  the  libelant.  The  amount  of  his  damages  will  be  ascertained 
by  a  reference. 

Let  a  decree  be  entered  accordingly. 


The  Geiseb.* 

(Dittriet  Cour;  E.  D.  ITm  York.    March  4, 1884.) 

Daxaoe  to  Cargo  bt  Heat  hhom  STUAM-PrpM— Bnx  of  Lapiko— Coksisnes's 
Right  op  Action — Advances. 

"Where  cabbages  were  stowed  in  the  between-decks  of  a  steam-ship,  and  were 
injured  by  heat  from  steam- pipes  placed  around  the  room  where  the  cabbages 
were,  for  the  purpose  of  warming  the  room  when  used,  as  it  was  intended,  for 
steerage  passengers,  and  it  appeared  that,  the  pipes  being  new  and  in  somd 
places  obstructed,  extra  steam  was  put  on  in  them  to  keep  the  chart-room 
warm,  held,  that  the  vessel  was  negligent  and  liable  to  the  shilpper  for  the  dam- 
age done ;  that,  though  the  shipper  had  expressed  himself  satisfied  to  have 
the  cabbages  stowed  as  they  were,  be  could  not  be  supposed  to  have  assented 
to  the  pipes  being  unduly  heated  as  tber  were ;  that  the  fact  that  the  consignees 
who  sued  OD  the  bill  of  lading  had  afterwards  been  paid  their  advances,  did 
not  destrov  their  right  of  action  upon  the  contract. 

In  Admiralty.    Action  on  bill  of  lading  by  consignee  of  cargo.  . 

Clarence  Gary,  {Alex.  Cameron,  counsel,)  for  libelants. 

Jas.  K.  HiU,  Wing  J;  Shotidy,  for  claimants.  '         '    '    ' 

Benbdiot,  J.  This  action  is  to  recover  for  non-delivery  in  good 
order  of  a  consignment  of  cabbages  shipped  in  Copenhagen,  on  board 
the  steam-ship  Geiser,  to  be  transported  therein  to  the  port  of  New 
York.  The  cabbages  were  stowed  in  the  between-decks,  and  upon 
their  arrival  in  New  York  a  large  portion  of  them  were  decayed,  be- 
ing then,  according  to  the  witnesses,  about  the  consistency  of  soup. 
This  condition  of  the  cabbages  was  not  owing  to  their  condition  when 
shipped.  Then  they  were  hard  and  sound.  Nor  was  it  owing  to  an 
unusually  severe  voyage.  Quantities  of  cabbages  in  various  vessels 
have  endured  a  voyage  of  equal  severity  witliout  decay  or  injury. 

'Reported  by  B.  D.  &  Wyllys  Benedict,  of  the  New  York  bar. 
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What  destroyed  the  cabbages  in  this  instance  was  heat  developed  in 
steam-beating  pipes  which  were  placed  around  the  room,  in  which  the 
cabbages  were  stowed,  forthe  purpose  of  warming  the  place  when  used, 
as  it  was  intended  to  be  used,  for  transporting  steerage  passengers. 
On  this  voyage  these  pipes  were  kept  unduly  heated,  whereby  the 
place  was  kept  hot.  I  incline  to  the  opinion  that  it  was  negligence 
on  the  part  of  the  ship  to  have  any  steam  in  these  pipes  so  long  as 
the  cabbages  were  stowed  near  there;  but,  however  that  may  be,  cer> 
taiuly  it  was  negligence  to  heat  the  pipes  as  the  proof  shows  they 
were  heated  on  this  occasion.  The  fact  is  that  the  steam-pipes  of 
the  ship,  being  new,  were  in  some  places  obstructed,  and  in  an  effort 
to  keep  the  chart-roojn  warm  by  putting  on  extra  steam,  an  extra- 
ordinary heat  was  developed  in  the  pipes  where  they  ran  by  the  cab- 
bages. And  although  the  cabbages  were  nearly  cooked  by  these 
pipes,  and  the  ship  filled  with  the  odor,  the  presence  of  extraordinary 
heat  in  the  pipes  does  not  seem  to  have  been  discovered  until  the  ar- 
rival of  the  vessel  in  New  Tork.  Ordinary  diligence  would  have  dis- 
closed the  fact  that  in  the  effort  to  keep  the  chart-room  warm  the 
pipes  running  by  the  cabbages  were  being  unduly  heated;  and,  under 
the  circumstances,  it  was  negligence  to  apply  great  heat  to  the  cab- 
bages, for  which  the  ship  is  responsible. 

There  is  nothing  in  the  point  that  the  shipper  expressed  himself 
satisfied  to  have  the  cabbages  stowed  as  they  were.  He  had,  as  I 
think,  the  right  to  suppose  that  the  pipes  would  not  be  heated  at  all, 
so  long  as  the  room  was  used  to  stow  cabbages.  At  any  rate  he  can- 
not be  supposed  to  have  assented  to  the  pipes  being  unduly  heated  as 
these  pipes  were. 

The  right  of  the  libelants  to  maintain  their  action  has  not  been 
successfully  disputed.  The  contract  sued  on  was  made  with  them. 
The  cabbages  were  consigned  to  them,  and  they  had  at  that  time  an 
interest  in  them  to  the  exteint  of  their  advances.  The  fact  that  since 
the  contract  was  made  they  have  been  paid  their  advances  does  not 
destroy  their  right  of  action  upon  the  contract  made  with  them. 

There  must  be  a  decree  for  the  libelants,  with  an  order  of  reference 
to  ascertain  the  amount  of  the  loss. 
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lDi$triet  Court,  N.  D'.  IlUnoit.    March  8, 1884.) 

JfABiTiHK  Lien— AswasMKNT  OF  Dkbt. 

▲  maritime  lien  passes  to  aa  assignee  ol  the  debt. 

In  Admiralty. 

W.  G.  BeaXe,  for  libelant. 

Schuyler  A  Kretner,  lot  respondent. 

Blodobit,  J.  This  ease  comes  before  me  at  this  time  upon  exoep- 
tiouB  to  the  libel.  The  libel  is  filed  by  the  assignee  of  the  material- 
man who  furnished  the  materials  for  repairing  the  tag,  and  who  has 
assigned  his  claim  to  the  libelant,  who  now  seeks  to  enforce  the  lien 
of  the  material-man  upon  the  tug.  The  exception  to  the  libel  is 
taken  on  the  ground  that  the  lien  of  the  material-man  does  not  ac- 
company the  claim  into  the  hands  of  an  assignee.  It  is  conceded, 
for  the  purposes  of  this  case,  that  the  person  who  originally  famished 
the  material  had  a  statutory  lien  which  he  could  have  enforced  in 
admiralty;  but  it  is  insisted  that  the  transfer  of  the  debt  waived 
the  lien,  or,  at  least,  that  it  does  not  inure  to  t!ie  benefit  of  the  as- 
signee to  whom  the  debt  is  transferred.  There  is  no  doubt  some 
seeming  authority  in  support  of  the  libelant's  exception,  but  I  think 
the  more  reliable  and  better  considered  cases  are  in  favor  of  support- 
ing the  lien  in  behalf  of  the  assignee,  or  giving  him  all  the  security 
which  the  original  creditor  had.  In  the  case  of  The  Sarah  J.  Weed, 
2  Low.  555,  this  question  is  exhaustively  disc.ussed,  and  the  author- 
ities considered  and  analyzed  by  Judge  Lowell,  who  comes  to  the 
conclusion  that  all  the  rights  of  the  original  creditor  come  to  the  as- 
signee ;  that  the  lien  is  a  part  of  the  indebtedness  and  goes  with  it 
into  the  hands  of  whoever  the  original  cf editor  shall  assign  it  to. 
After  discussing  the  authorities,  the  judge  says: 

"The  convlndng  reason  is  that  given  by  Judge  Wabe  in  the  case  cited, 
that  the  debtor  cannot  be  Injured  by  an  assignment,  while  the  creditor  will 
lose  part  of  the  benefit  of  Ma  security  if  he  cannot  assign  It." 

The  conclusion  of  this  learned  judge  seems  to  me  so  satisfactory 
npon  the  question  that  I  am  content  to  accept  his  reasons  without 
adding  any  of  my  own. 

The  exceptions  to  the  libel  are  overruled,  and  the  report  of  the 
commissioner  ooofirmed. 


< 
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BuBNs  V.  Thb  Spaih.* 

{Ihtlrift  Gowrt,  E.  D.  Nm  York.    March  14, 1884.) 

CoLUSioK  15  Sup— CauaIi-Boat  aito  I^opbllbr— Contradictobt  Evibknce. 
A  canal-boat,  l^ing  in  }he  same  slip  with  a  steam-ship,  fouled  the  screw  of 
the  steam-Uiip  and  received  inluries  which  caused  her  to  sink.  On  the  part 
of  the  canal-boat  it  was  alleged  that  the  accident  was  due  to  the  screw  being 
pal  in  motion  before  the  steam-ship  was  unmoored,  which  created  a  current. 
The  steam-ship  denied  that  the  screw  had  been  put  in  motion,  and  claimed  that 
the  canal-hoat  had  drifted  with  the  tide  against  the  screw.  Hdd,  the  testimony 
being  contradictory,  that  the  case  did  not  present  such  a  preponderance  of  ev- 
idence in  favor  of  the  libelant  as  to  allow  it  tu  be  held  that  he  had  proven  his 
case,  and  the  libel  was  dismissed,  without  costs. 


> 


In  Admiralty. 

J.  A.  Hyland,  for  libelant. 

John  Chetwood,  for  claimants. 

Benedict,  J.  The  libelant's  canal-boat,  lying  in  the  same  slip 
with  the  steam-ship  Spain,  on  the  morning  on  which  the  steamer 
sailed,  in  May,  1882,  fouled  the  screw  of  the  steamer,  and  there  re- 
ceived injuries  which  caused  her  to  sink.  The  charge  of  the  libelant 
is  that  before  the  steam-ship  was  unmoored  her  screw  was  put  in 
motion  in  the  slip,  without  notice  or  warning  to  the  boats  in  the  slip, 
and  thereby  a  current  created  which  forced  the  libelant's  boat  upon 
the  screw  while  in  motion.  On  the  part  of  the  steam-ship,  it  is 
averred  that  the  screw  of  the  steam-ship  was  not  moved  prior  to  the 
accident,  but  that  the  canal-boat,  through  negligence,  drifted  by  the 
tide  upon  the  screw,  the  same  not  being  in  motion,  where  she  was  in- 
jured by  coming  in  contact  with  the  screw  at  rest,  and  not  by  a  blow 
from  the  screw  in  motion.  The  testimony  upon  the  point  of  the  in- 
quiry, namely,  whether  the  screw  of  the  steam-ship  was  in  motion  on 
the  morning  in  question  before  the  canal-boat  got  foul  of  the  screw, 
contains  contradictions  that  I  have  not  been  able  to  reconcile.  I  am 
satisfied  that  there  ie  misstatement  or  concealment  on  one  side  or  the 
other,  but  the  case  does  not  present  such  a  preponderance  of  evidence 
in  favor  of  the  libelant's  account  of  the  accident  as  will  permit  me  to 
bold  that  he  has  proven  his  case.  I  must  therefore  dismiss  the  libel. 
I  give  no  costs. 

'  Reported  by  R.  D.  &  Wyllys  Benedict,  of  the  New  Tork  bar 
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MacNavohton  v.  South  Pac.  G.  B.  Co. 

(CXreuit  Court,  D.  California.    JUarch  QA,  1884.) 

1.  Remotai.  of  Causes  fbox  State  Coubt— Apflioation  kubt  Sfbcift  whbr 

Grouitd  Existed. 
In  order  to  show  jurisdiction  in  a  federal  court  over  a  cause  remoTOd  thither 
,  from  a  state  court  on  I  he  ground  of  the  parties  being  residents  of  different 
states,  it  must  appear  in  the  application  for  removal  that  this  ground  subsisted 
at  the  time  the  suit  was  instituted  in  the  state  court. 

2.  Saioe — Amendment  not  a  Kioht. 

The  amendiuK  of  an  application  go  aa  to  show  lurladictlon  is  a  matter  within 
the  diacreiion  of  the  court,  and  cannot  l)e  claimed  by  a  party  litigant  as  a  right. 

3.  Same —" Session "  E<tcivALEHT  to  "Term"  in  Contbmpi^ation  of  Act  of 

C0N6RES.S. 

The  word  "  sessioir"  in  the  present  constitution  of  California,  relative  to  the 
sittings  of  courts,  is  "  term  "  within  the  contemplation  of  the  act  of  congress. 

Motion  to  Bemand. 

//.  N.  Clement,  for  plaintifiF. 

Qordon  Blanding,  for  defendant. 

Sawyer,  J.  This  action  was  commenced  in  the  Fourth  district 
court  of  the  state  of  California  on  August  1,  1879.  Defendant  de- 
murred August  22,  1879,  and  the  demurrer  was  overruled.  '  Defend- 
ant having  answered,  plainti£f  demurred  to  that  part  of  the  answer 
setting  up  new  matter  as  a  defense,  October  2,  1S79.  The  new  con- 
stitution of  California  of  1879  having  in  the  mean  time  taken  effect, 
the  case  went  into  the  superior  court,  as  successor  to  the  state  dis- 
trict court,  and  on  January  23,  1880,  was  assigned  to  department 
No.  7  of  the  superior  court.  On  March  22,  1880,  the  demurrer  to 
the  answer  was  sustained,  with  leave  to  amend.  An  amended  an- 
swer was  filed  April  1,  1880,  which,  under  the  Code  of  Civil  Proced- 
ure, put  the  case  at  issue,  and  it  was  ready  for  trial.  On  January 
21,  1S84,  the  defendant  Aled  a  petition  to  remove  the  case  to  the 
United  States  circuit  court,  on  the  ground  that  the  plaintiff  is  a  citizen 
of  Missouri,  and  the  defendant  a  citizen  of  California.  The  petition 
alleges  that  "there  is  in  this  action  a  controversy  between  citizens  of 
different  states,  to-wit,  a  controversy  between  your  petitioner,  the  de- 
fendant herein, — which  said  defendant  was  at  the  time  of  the  com- 
mencement of  this  action,  ever  since  has  been,  and  now  is,  a  corpo- 
ration duly  organized  and  existing  under  and  by  virtue  of  the  laws  of 
the  state  of  Csiifomia,  and  which  said  defendant  is  a  citizen  of  the 
baid  state  of  California, — and  the  plaintiff  herein,  who  it  a  citizen  of 
the  state  of  Missouri."  The  proper  bond  was  filed,  and  a  copy  of 
the  record  obtained  by  petitioner  and  filed  in  the  circuit  court,  Febru- 
ary 7,  1S84,  the  state  court  having  made  no  order  and  taken  no  ac- 
tion upon  the  petition.  The  plaintiff  moved  to  remand  the  case  to 
the  state  court,  on  the  grounds :  (1)  That  it  is  not  shown  by  the  per 
Ution  that  plaintiff  was  a  citizen  of  Missouri  at  the  time  of  the  com- 
v.l9,no.l3— 56 
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meneement  of  this  suit;  (2)  that  it  appears  from  the  record  that 
the  application  was  not  made  "before  or  at  the  first  term  at  which  it 
could  have  been  tried,"  or  within  the  time  required  by  law;  (3) 
that  defendant  has  not  used  due  diligence  in  making  application  for 
removal.  The  supreme  court  has  repeatedly  held  that  on  a  removal 
the  record  must  show  that  the  citizenship  of  the  parties  of  different 
states  must  exist  both  at  the  time  of  the  commencement  of  the  suit 
and  at  the  time  of  the  application  for  removal.  In  this  case  it  does 
not  appear  but  tbat  both  plaintiff  and  defendant  were  citizens  of 
California  when  the  suit  was  commenced.  It  simply  shows  that 
plaintiff  was  a  citizen  of  Missouri  at  the  time  of  Hhe  application  for 
removal,  which  is  foujr  years  and  nearly  ten  months  after  the  com- 
mencement of  the  suit.  Clearly,  the  record  does  not  show  jurisdic- 
tion in  this  court,  or  a  proper  case  for  removal  on  the  ground  of  citi- 
zenship, and  the  case  must  be  remanded  on  that  ground. 
^  The  present  constitution  of  California,  which  went  into  effect  on 
January  1,  1880,  five  months  after  this  suit  was  commenced,  pro- 
vides that  the  superior  court  "shall  be  always  open,  (legal  holidays 
and  non-judicial  days  excepted);"  and  the  Code  of  Civil  Procedure, 
(section  73,)  adapted  to  the  new  constitution,  provides  that  "the  su- 
perior courts  shall  always  be  open,  (legal  holidays  and  non-judicial 
days  excepted,)  and  they  shall  bold  their  sessions  at  the  county  seats 
of  the  several  counties,  or  cities  and  counties,  respectively.  They 
shall  hold  regular  teasiona,  commencing  on  the  first  Mondays  of  Janu- 
ary, April,  July,  and  October,  and  special  sessions  at  such  other 
times  as  may  be  prescribed  by  the  judge  or  judges  thereof:  provided, 
that  in  the  city  and  county  of  San  Francisco  the  presiding  judge 
shall  prescribe  the  times  of  holding  such  special  sessions."  Under 
these  provisions  of  the  Code  and  Constitution  it  is  insisted  by  defend- 
ant that  there  are  no  terms  of  court  in  California,  and  tbat  the  pro- 
vision of  the  act  of  congress  of  1875,  that  the  application  for  removal 
must  be  made  "before  or  at  the  term  at  which  said  cause  could  be  first 
tried,"  can  have  no  application  in  said  state;  that  a  removal  from 
any  state  court  of  California,  therefore,  is  in  time  if  the  application 
be  made  at  any  time  before  the  trial,  no  matter  how  long  it  may  have 
been  ready,  or  in  a  condition  for  trial.  I  am  unable  to  take  this  view. 
Congress  undoubtedly  intended  to  require  prompt  action,  and  to  pro- 
vide that  unless  the  party  avails  himself  of  the  right  promptly,  after 
a  reasonable  opportunity  to  try  the  case  has  been  had,  his  right  to 
remove  shall  be  cut  off  or  waived.  In  this  district  it  has  always 
been  held  by  the  circuit  com-t  that  the  respective  separate  general 
sessions  of  the  courts  to  be  held  four  times  in  each  year,  provided  for 
by  the  statutes,  are  "terms,"  within  the  reason  and  meaning  of  the 
act  of  congress.  There  is  no  magic  in  the  word  "terms,"  or  in  the 
words,  the  courts  "shall  always  be  open."  Courts  of  chancery,  and 
some  other  courts,  are  always  open  for  many  purposes,  though  not 
always  in  session ;  yet  they  have  regularly  definei  terms.    The  regu- 
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lar  sessions  of  the  snperior  courts,  comtudQciag  at  regalarlj  appointed 
periods,  are  substantially  terms.  They  are  terms,  at  least,  in  my 
judgment,  within  the  reason  and  meaning  of  the  aot  of  congress,  and 
this  construction  will  be  adhered  to  in  this  circuit,  until  overruled  by 
the  supreme  court.  The  cause  must  be  remanded  on  this  ground, 
also.  In  some  of  the  counties,  by  rule  of  court,  new  calendars  are 
made  up  for  every  month,  and  the  calendar  is  called  ane^  and  trials 
thereon  begun  on  the  first  Monday  in  each  month.  It  is  by  no  means 
certain  that  the  special  sessions  provided  for  in  the  act,  and  in  those 
cases  where  monthly  calendars  are  provided  for  by  rule,  such  special 
and  monthly  sessions  would  not,  also,  be  held  to  be  terms,  within  the 
meaning  of  the  act  of  congress.  However  that  may  be,  the  regular 
sessions  mast  certainly  be  regarded  as  terms  for  the  porpose  of  the 
removal  of  causes. 

At  the  argument  of  the  motion  to  remand,  the  court  declared  that 
the  petition  for  removal  was  insufficient,  for  the  reason  that  it  did 
not  show  that  plaintiff  was  a  citizen  of  a  state  other  than  the  state 
of  California  at  the  time  of  the  commencement  oi  the  soit,  where- 
upon the  counsel  for  petitioner  stated  that  this  jurisdictional  fact 
existed,  and  asked  leave  to  amend  the  petition  so  as  to  properly 
state  the  facts.  Several  oases  from  the  circuit  coprts  were  cited, 
wherein  it  was  held  that  the  circuit  court  had  authority  to  allow  the 
substitution  of  a  new  bond,  to  care  defects  in  the  bond  filed  in  the 
state  court,  and  also  to  allow  the  petition  to  be  amended  so  as  to 
show  the  proper  jurisdictional  faots,  where  not  shown  by  the  record 
brought  from  the  state  court  and  filed  in  the  circuit  court.  The  filing 
of  a  new  bond  is  merely  to  correct  an  irregularity  in  the  proceedings. 
It  is  not  a  jurisdictional  fact  in  this  court.  Generally  the  main  ob- 
ject of  a  bond  has  been  accomplished  by  the  filing  of  the  record  in 
the  circuit  court  before  the  motion  to  remand  has  been  made.  1 
have  heretofore  thought  it  proper  to  allow  an  imperfect  bond  to  be 
corrected  in  the  circuit  court,  or  any  other  matter  of  mere  irregu- 
larity, not  affecting  the  jurisdiction  of  the  court.  But,  although 
aware  that  some  circuit  judges  have  adopted  a  different  practice,  I 
have  never  in  this  circuit  allowed  a  petition  which  did  not  show  the 
jnrisdictional  facts  to  be  amended  in  such  way  as  to  show  jurisdiction. 

I  am  not  prepared  to  say  that  the  court  has  not  power  tq  allow  such 
an  amendment  to  be  made ;  but  if  the  power  be  conceded,  it  is  not  a 
matter  which  the  party  can  demand  as  a  legal  right,  but  only  a  mat- 
ter for  the  exercise  of  a  sound  discretion  by  the  court.  It  has  been 
said  by  some  judges  that  they  saw  no  reason  why  an  amendment, 
showing  the  jurisdictional  facts,  should  not  be  allowed  to  the  petition 
in  the  circuit  court,  that  is  not  equally  applicable  to  the  case  of  <a 
bill  originally  filed  in  the  circuit  court,  which  omits  to  properly  state 
the  jurisdictional  facts  depending  upon  citizenship  or  otherwise.  In 
my  judgment,  there  is  a  very  important  distinction,  that  does  not  ap* 
pear  to  have  attracted  the  attentioii  of  the  courts  in  the  cases  hitherto 
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reported.  Take  the  present  case  for  example.  The  record  in  the  state 
coart  shows  a  case  over  which  that  court  has  jarisditstiou,  and  it  does 
not  show  a  proper  case  for  removal,  or  any  case  of  which  this  court 
iiias  jurisdiction.  The  supreme  court  has  decided  that,  whenever  the 
proceedings  in  the  state  court  have  been  perfected  so  as  to  show  upon 
the  record  of  that  court  that  the  petitioner  is  entitled  to  have  his  case 
removed,  all  jurisdiction  of  the  state  court  ceases,  and  all  subsequent 
proceedings  in  the  case  are  illegal  and  void,  even  if  it  has  refused  to 
make  any  order  for  the  removal';  and  that  no  order  of  removal  is  nec- 
essary. The  jurisdiction  of  the  state  court  is  suspended,  or  super- 
seded, the  moment  the  proceedings  showing  a  proper  case  for  removal 
have  been  perfected.  But  the  supreme  court  has  also  held  the  cor- 
relative proposition  to  be  true,  that  the  state  court  is  not  bonnd  to  re- 
nounce its  jurisdiction,  or  let  go  its  hold  upon  the  case,  until  its  rec- 
ord shows  upon  its  face  a  proper  case  for  removal,  and  that  the  juris- 
diction of  the  United  States  court  has  attached;  that  the  state  court 
is  authorized  to  proceed  until  its  own  record  shows  that  it  has  lost 
jurisdiction,  and  the  jurisdiction  of  the  circuit  court  has  attached. 
Now,  in  this  case,  the  record  of  the  state  court  shows  jurisdiction  in 
that  court,  and  does  not  show  jurisdiction  in  this  court.  The  state 
court  is,  therefore,  fully  authorized  to  proceed  to  a  final  judgment, 
which  will  be  valid.  The  record  in  this  court  does  not  show  juris- 
diction in  this  court,  but  if  the  petition  be  amended  here,  as  desired, 
jurisdiction  will  be  shown  by  the  record  in  this  court.  Its  jurisdic- 
tion appearing  on  the  record,  it  can,  also,  regularly  proceed  to  final 
judgment.  Thus  each  court,  proceeding  on  its  own  record,  has  juris- 
diction, and  the  result  may  be,  two  final  valid  judgments,  entirely 
different,  or  even  opposite  judgments,  with  no  error  in  the  record 
upon  which  either  judgment  or  decree  could  be  reversed  on  writ  of 
error  or  appeal.  That  stato  courts  may  proceed  when  its- record 
does  not  show  a  valid  removal  is  evident  from  the  fact  that  in  a  num- 
ber of  cases  they  have  proceeded  even  after  a  valid  removal;  and  their 
judgments  in  such  oases  have  been  reversed  on  that  ground  by  the 
supreme  court.  In  my  judgment,  in  such  cases  as  this  the  circuit 
court,  in  the  exercise  of  a  sound  discretion,  should  not  permit  a  case 
to  be  thus  embarrassed  by  an  amendment  to  the  petition,  so  as  to 
show  a  proper  case  for  removal,  and  jurisdiction  in  the  circuit  court, 
when  these  conditions  are  not  shown  in  the  record  of  the  state  court. 
The  law  as  to  averments  of  citizenship  has  been  laid  down  so  often, 
and  been  so  long  settled,  that  those  who  fail  to  make  the  proper  al- 
legations are  entitled  to  little  indulgence  on  account  of  the  oversight. 
Although  there  is  no  ground  to  suspect  anything  of  the  kind  in  thip 
case,  there  is  reason  to  believe  that  the  right  to  remove  is  sometimes 
exercised,  not  for  the  purposes  of  justice,  but  just  the  opposite — to  ob- 
tain delay,  and  to  hinder  and  obstruct  the  administration  of  justice 
by  the  enormous  expense  and  inconvenience  of  litigating  five  or  six 
hundred  miles,  more  or  less,  from  home.    In  my  judgment,  in  this 
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cHTCuit,  at  least,  a  pretty  strict  rule  should  be  adhered  to,  in  requir- 
ing a  clear  case  for  removal  to  be  made  out  in  the  first  instance  in 
the  court  where  the  suit  is  brought;  and  that  the  court  to  which  a 
removal  is  made  should  not  be  lax  in  allowing  defective  records  to  be 
made  good  by  amendment  after  removal.  This  is  the  principle  here- 
tofore acted  upon  in  this  court. 

^For  the  reasons  indicated,  leave  to  amend  the  petition  so  a^  to 
show  jurisdiction  is  denied,  and  the  cause  remanded  to  the  state 
court,  with  costs. 


JuDOE  and  others  v.  Andebson. 
{Circuit  Court,  D.  Minnesota.    April  24,  1884. 

1.  Practice  in  Cabeb  Removed  from  State  Courts— Witex  .luRTSDtcrroiT  At- 

taches. 
.  The  jurisdiction  o(  tlie  United  8tate8|Circuit  court  attaches  in  a  case  remov- 
able under  the  statute  at  the  time  when  the  petition  and  bond  is  filed  in  the 
state  court. 

2.  Same — When  Issue  mat  be  Joined. 

If  the  cause  commenced  in  the  state  court  30  days  before  the  next  session  of 
the  circuit  court,  and  is  not  at  issue  when  removed,  the  rule  of  the  United 
States  circuit  court  in  this  district  gives  until  the  fifth  day  of  the  term  to  make 
up  the  issue,  and  the  case  then  stands  for  trial. 

On  April  9,  1884,  the  defendant  filed  a  petition  and  bond  for  re- 
moval of  the  above-entitled  cause  to  the  circuit  court  of  the  United 
States  for  the  district  of  Minnesota.  The  petition  is  in  compliance 
with  the  statute  for  the  removal  of  causes  from  the  state  to  the  federal 
court,  and  is  accompanied  by  the  bond  required.  An  order  was  made 
for  the  removal  by  the  state  oottrt,  and  on  April  14th  the  plaintiffa 
procured  and  filed  a  transcript  of  the  record  of  the  cause  in  the 
clerk's  office  of  the  United  States  circuit  court  for  the  district  of  Min- 
nesota. The  term  of  that  court  as  fixed  by  law  commenced  on  the 
second  Monday  in  December,  A.  D.  1883,  and  was  still  continuing 
when  the  transcript  of  the  record  was  filed.  The  circuit  court  has  a 
rule  that  when  a  cause  is  commenced  in  the  state  court,  30  days  be- 
fore the  next  term  of  the  United  States  circuit  court  in  the  district 
convenes,  if  issue  is  not  joined  in  the  state  court  at  the  time  of  the 
removal,  the  cause  shall  stand  for  trial,  and  the  issues  shall  be  joined 
therein  within  five  days  from  the  first  day  of  the  said  term.  The 
defendant,  by  counsel,  appears  specially  under  protest,  and  objects 
to  the  jurisdiction  of  the  court  to  proceed  in  the  action  and  grant 
judgment  for  defablt  according  to  the  state  statute,  unless  an  answer 
is  filed  within  a  time  to  be  fixed  by  the  court. 

Frackelton  dt  Careins,  for  plaintiffs. 

Warner  dc  Stevens,  for  defendant. 
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Nblbon,  J.  It  has  been  decided  by  the  supreme  court  of  the  United 
States  that  the  jurisdiction  of  the  United  States  circuit  court  attaches 
in  a  case  removable,  under  the  statute,  at  the  time  when  the  petition 
and  bond  is  filed  in  the  state  court.  The  transfer  of  jurisdiction  is  then 
complete  in  advance  of  the  entry  of  a  transcript  of  the  record  in  the 
clerk's  office  of  the  circuit  court.  Duncan  v.  Gegan,  101  U.  S.  813; 
Railtioad  Co.  v.  Koontz,  104  U-  8.  15;  Steain-ship  Co,  v.  Tugman,  106 
U.  S.  122 ;  S.  C.  1  Sup.  Ct.  Eep.  58;  St.  Paul  <i  C.  By.  Co.  v.  McLean, 
2  Sup.  Ct.  Bep.  499.  The  circuit  court  does  not  take  the  suit  unless 
its  jurisdiction  appears  of  record ;  and  if,  before  the  statutory  time 
vihen  the  removing  party  is  required  to  enter  a  copy  of  the  record 
and  his  appearance  in  the  United  States  circuit  court,  either  party 
procures  a  transcript  and  files  it  in  the  clerk's  office,  the  jurisdiction 
then  appears  of  record,  and  all  proceedings  necessary  to  prepare  the 
cause  for  trial  at  the  next  session  of  the  court  can  be  taken  by  either 
party.  The  court  then  has  jurisdiction  of  the  cause  as  if  it  had  been 
commenced  there  by  original  process. 

In  the  case  of  Kern  v.  Huidekoper,  103  U.  S.  487,  the  plaintiff  ap- 
plied for  removal  July  6th,  and  filed  the  transcript  in  the  clerk's  of- 
fice of  the  United  States  circuit  court  on  July  27th.  The  term  of  that 
court  prescribed  by  law  began  on  July  2d,  before  the  petition  for  re- 
moval was  filed  in  the  state  court.  On  November  14th,  the  July  term 
still  continuing,  the  circuit  court  made  an  order  approving  the  filing 
of  the  record.  The.  supreme  court  held  that  the  filing  of  the  record 
July  37tb  gave  the  circuit  court  the  right  to  proceed  with  the  cause ; 
that  is,  as  I  understand  the  decision,  to  go  on  and  perfect  the  issues, 
if  necessary,  and  grant  provisional  remedies,  but  the  removing  party 
is  not  required  to  try  the  issues  until  the  term  next  ensuing  that  of 
the  state  court  when  the  cause  was  removed. 

The  rale  cited  by  counsel  does  not  prevent  the  court  from  enter- 
taining motions  to  make  up  the  issues  when  applied  to  by  the  par- 
ties. If  the  cause  commenced  in  the  state  court  80  days  before  the 
next  session  of  the  circuit  court,  and  is  not  at  issue  when  removed, 
this  rule  gives  until  the  fifth  day  of  the  term  to  make  up  the  issues, 
and  the  cause  then  stands  for  trial.  It  applies  to  all  cases  removed 
and  docketed  on  the  first  day  of  the  term,  where  neither  party  had 
previously  applied  to  the  court  to  proceed  in  the  case. 

The  defendant  will  file  his  answer  within  five  days  from  this  day, 
to-wit,  April  24,  1884;  and  it  is  so  ordered. 
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MuLviLLE,  Trustee,  v.  Adams  and  others. 

{Cfreult  Court,  IT.  D.  STeie  T«rk.    March*  4, 1884.) 

L  Firs  Inbdkancb  —  JDescbiftioh  of  PnxtatsBB  —  Rb8fohbibiuT7  of  thb  As- 

8UKED  FOB    WaRHANTIEB  AND   ReTREBEKTATIOKB. 

Where,  in  an  application  for  insurance  whereby  the  assured  agrees  that  the 
application  is  a  just,  full,  and  true  exposition  of  all  the  facts  and  circumstances 
in  regard  to  the  condition,  situation,  value,  and  risk  of  the  property,. so  far  as 
the  same  are  known  to  him  and  are  material  to  the  risk,  it  is  immaterial 
whether  the  statements  are  regarded  as  warranty  or  merely  as  represnntations 
of  the  truth  of  the  statement,  because  the  applicant  only  assumes  responsibil- 
ity for  their  truth  so  far  as  the  facts  are  known  to  him  and  are  material  to  his 
risk. 

S.   BaME— CONDTTIOHS   WoHKIHO  FoKFEITUBB. 

Conditions  that  work  a  forfeiture  are  not  to  "be  extended  b^  construction. 
Being  put  into  the  policy  for  the  benefit  of  the  iusuier,  they  will  be  construed 
most  liberal!}'  for  the  assured. 
8.  Bame— Mateuialitt  x  Qi;e8tion  of  Fact. 

The  materiality  of  a  representation  is  a  question  of  fact.  The  test  is  the 
probable  effect  of  the  representation  upon  the  judgment  of  the  insurer. 

In  Equity. 

Wm.  fV.  Badger,  for  complainant. 

Wetmore  d  Jenner,  for  defendants. 

Wallags,  J.  The  complainant,  as  trustee  for  21  insurance  com- 
panies that  bad  issued  policies  of  fire  insurance  to  the  d<ifendant 
Adams,  took  an  assignment  of  a  bond  and  mortgage  executed  by 
Adams  to  one  Dodge,  and  has  filed  this  bill  to  foreclose  the  mortgage 
and  obtain  a  decree  against  Adams  on  the  bond.  The  property  of 
Adams  insured  by  said  policies  had  been  burned,  and  suits  had  been 
brought,  some  by  Adams  and  some  by  Dodge,  against  the  several 
companies  to  recover  the  loss,  when  it  was  arranged  between  all  the 
parties  that  Dodge  should  assign  the  bond  and  mortgage  to  the  com- 
plainant,  and  the  pending  suits  should  be  discontinued.  The  assign- 
ment contained  the  following  clause : 

"The  said  Mulville,  in  consideration  of  receiving  said  assignment  and  the 
discontinuance  of  such  actions,  agrees  to  and  with  the  said  Dodge  that  he  will 
within  thirty  days  commence  a  suit  to  foreclose  the  said  mortgage,  to  which 
suit  the  said  Adams  shall  be  made  a  party,  and  a  claim  made  against  him  for 
any  deficiency,  and  that  if  any  of  the  said  policies  of  insurance  were  valid  as 
to  the  interest  of  said  Adams  therein  at  the  time  of  the  fire.  May  15,  1877, 
that  than  such  of  them  as  were  then  valid  .thall  be  deemed  a  good  and  suffi- 
cient defense  to  the  extent  that  such  policies  may  hi^ve  been  valid." 

The  property  insured  consisted  of  "a  saw-mill  bnildin<?,  a  atone  boiler- 
house  attached- thereto,  and  a  brick  chimney  standing  detached,  all 
known  as  the  Clinton  Mills,  together  with  the  engines,  boilers,  ma- 
chinery, tools,  and  all  fixtures  and  appurtenances  contained  in  the 
buildings."  The  total  insurance  was  $30,500,  of  which  $5,473.50 
was  upon  the  buildings  and  $15,026.50  was  upon  the  personal  prop- 
wty  and  fixtures. 
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The  bill  alleges  generally  that  the  several  insurance  policies  issued 
by  the  companies  to  Adams  were  invalid  and  void  on  account  of 
misrepresentations,  concealment,  and  breach  of  warranty  on  the  part 
of  Adams.  The  specific  allegations  are  that  the  insurance  was  made 
and  issued  upon  a  survey  and  written  description  of  the  property,  and 
that  by  the  terms  of  the  policies  such  survey  and  description  were  to 
be  taken  and  deemed  a  part  of  such  policy  and  a  warranty  on  the 
part  of  the  assured ;  and  that  by  other  conditions  of  the  policies  any 
false  representations  by  the  assured  of  the  condition,  situation,  or 
occupancy  of  the  property,  any  omission  to  make  known  every  fact 
material  to  the  risk,  any  overvaluation,  or  any  misrepresentation 
whatever,  either  in  a  written  application  or  otherwise,  should  render 
the  policies  void;  The  bill  farther  alleges  that  in  the  said  survey  and 
description  of  the  premises,  among  other  things,  the  insured  repre- 
sented the  premises  described  in  said  policies  as  being  disconnected 
and  detached  from  a  building  known  and  described  as  a  lath  and 
shingle  mill;  and  further  represented  that  there  was  no  planer  or 
planing  machine  on  said  premises,  nor  in  the  said  adjoining  building ; 
that  there  was  no  woodland  or  woods  within  one  quarter  of  a  mile  of 
said  premises;  and  that  there  were  no  other  buildings  than  those  set 
forth  in  the  application  within  150  feet  of  the  buildings  insured, — all 
of  which  representations  were  false.  The  bill  also  alleges  that  the 
insured  represented  and  warranted  that  there  was  no  incumbrance  or 
mortgage  on  the  property  insured,  whereas  there  was  in  fact  at  the 
time  of  the  application  for  insurance  a  mortgage  thereon  in  favor  of 
one  Dodge.  By  an  amendment  to  the  bill  it  is  alleged  that  by  the 
terms  of  the  several  policies  it  was  conditioned  that  if  the  property  cov- 
ered by  the  insurance  should  be  sold,  conveyed,  or  transferred,  the 
policies  should  become  void,  and  that  they  did  become  void  because  of 
a  conveyance  made  by  Adams  to  bis  son  after  procuring  the  insurance 
and  before  the  fire. 

The  case  turns  upon  the  validity  of  the  policies  as  a£Fected  by  the 
misrepresentations  and  breaches  thus  set  forth.  If  none  of  them  are 
invalid  because  of  these  misrepresentations  and  breaches,  they  were 
vaKd  at  the  time  of  the  fire.  The  bill  contains  further  allegations  in- 
tended to  show  that  a  recovery  could  not  have  been  had  against  the 
insurance  companies  upon  the  policies  because  of  breaches  of  condi- 
tions which  took  place  after  the  loss,  such  as  failure  of  the  assured 
to  comply  with  the  conditions  respecting  proofs  of  loss,  failure  to 
furnish  certified  copies  of  invoices  of  property  destroyed,  refusal  of 
the  assured  to  arbitrate,  and  overvaluation  and  false  swearing  in  the 
proofs  of  loss.  These  allegations  must  be  deemed  irielevant  to  the 
real  controversy,  because  by  the  agreement  under  which  the  com- 
plainant acquired  the  mortgage  the  only  question  open  to  contestation 
is  whether  the  policies  were  valid  at  the  time  of  the  fire.  If  they 
were  then  valid,  they  are  a  good  defense  to  the  mortgage.  The  lan> 
guage  of  the  agreement  does  not  permit  the  complainant  to  contest 
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generally  the  qaestion  whether  the  plaintiffs  in  the  pending  suits 
against  the  insurance  companies  were  entitled  to  recover  upon  the 
policies. 

The  validity  of  the  policies  has  been  assailed  in  the  arguments  of 
counsel  upon  several  grounds,  which  must  be  disregarded  because  the 
allegations  of  the  bill  do  not  present  them.  No  overvaluation  is  al- 
leged except  in  the  proofs  of  loss,  and  no  concealment,  as  distinct 
from  misrepresentation,  is  alleged.  The  controversy  is  therefore  nar- 
rowed to  the  specific  issues  of  misrepresentation  or  breach  of  warranty 
as  follows:  That  the  insured  premises  were  disconnected  from  the 
shingle  mill;  that  there  was  no  planing-machine  in  the  saw-mill  or 
shingle-mill ;  that  there  was  no  woods  or  woodlands  within  one  quar- 
ter of  a  mile ;  that  there  were  no  other  buildings,  except  those  shown 
in  the  survey,  within  160 -feet  of  the  insured  premises;  that  there 
was  no  mortgage  to  Dodge  upon  the  property;  and  whether  there  was 
a  breach  of  condition  whereby  the  policies  are  void  because  of  the 
conveyance  of  Adams  to  bis  son. 

There  were  no  oral  representations  made  by  Adams,  or  in  his  be- 
half, as  a  basis  fox  the  insurance.  The  policies  were  obtained  through 
one  Moies,  an  insurance  broker  employed  by  Adams.  Moies  applied 
to  one  Woodward,  an  insurance  agent,  and  produced  to  him  a  written 
application  which  had  been  used  by  Adams  several  years  before  for 
obtaining  a  policy  on  the  same  property  from  the  Imperial  Fire  In- 
surance Company.  There  was  a  survey  or  diagram  showing  the 
ground  plan  of  the  saw-mill,  the  shingle-mill,  and  the  chimney,  an- 
nexed to  the  application.  Woodward  was  agent  for  four  insurance 
companies — the  Farmville,  the  Humboldt,  the  Safeguard,  and  the 
Boyal  Canadian.  He  made  a  synopsis  of  the  Imperial  application, 
which  is  spoken  of  in  the  proofs  as  a  "digest,"  annexing  to  it  a  copy  of 
the  diagram  and  a  description  of  the  property  to  be  insured.  This  was 
shown  by  him  to  the  officers  or  agents  of  some  of  the  companies,  and 
the  policies  issued  by  these  companies  were  based  upon  it  as  the  appli- 
cation for  insurance.  Every  policy  in  suit  was  obtained  upon  this 
"digest,"  except  the  policies  issued  iby  the  companies  for  which  Wood- 
ward was  agent  and  those  issued  by  the  Merchants  Insurance  Com- 
pany, the  St.  Louis  Insurance  Company,  and  the  American  Central 
Insurance  Company.  The  policies  issued  by  the  Farmville,  the  Hum- 
boldt, the  Safeguard,  the  Royal  Canadian,  the  Merchants,  the  St. 
Louis,  and  the  American  Central  Companies  were  obtained  upon  the 
original  or  Imperial  application. 

1.  There  was  no  misrepresentation  or  breach  of  warranty  which 
avoids  the  policies  issued  upon  the  basis  of  the  "digest."  Every  repre- 
sentation contained  in  this  application  was  a  warranty  by  the  terms 
of  the  policies,  but  none  of  the  representations  were  untrue.  By  this 
application  the  assured  represented  that  there  was  no  planing-ma- 
chine in  the  saw-mill  building  and  no  woodland  within  a  quarter  of  a 
mile.    Both  of  these  representations  were  true.    He  did  not  Represent, 
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however,  that  the  saw-mill  was  disconnected  from  the  shingle-mill, 
or  that  there  were  no  other  buildings  within  150  feet  of  the  property 
to  be  insured.  The  diagram  purported  to  give  only  the  ground  plan 
of  the  buildings  shown  upon  it.  The  shingle-mill  was  properly  de- 
scribed as  an  "adjoining  building." 

2.  There  was  no  misrepresentation  or  breach  of  warranty  which 
avoids  the  policies  issued  upon  the  basis  of  the  "Imperial  sorvey" 
except  respecting  the  existence  of  a  mortgage  upon  the  property. 
This  application  consisted  of  a  printed  blank  containing  questions  to 
be  answered  by  the  applicant,  and  an  instruction  to  annex  a  diagram 
with  a  full  explanation  of  the  buildings  to  be  insured,  and  of  all  build- 
ings within  150  feet.  The  diagram  annexed  showed  a  ground  plan 
of  the  saw-mill,  boiler-room,  lath  and  shingle  mill,'  the  side  track  of 
a  railway,  and  the  location  of  the  water  which  supplied  the  mill.  An 
important  feature  of  the  application  consists  in  an  agreement  at  the 
end  whereby  the  applicant  covenanted  that  the  application  was  a  just, 
full,  and  true  exposition  of  all  the  facts  and  ciroumstanoes  in  regard 
to  the  condition,  sitnation,  value,  and  risk  of  the  property  to  be  in- 
sured, "so  far  as  the  same  were  known  to  him,  and  were  material  to 
the  risk."  This  agreement  restricts  the  effect  of  the  representations 
contained  in  the  application.  Whether  they  are  treated  as  a  warranty 
of  their  truth  or  as  representations  merely  is  not  material,  because, 
in  either  view,  the  applicant  only  undertook  responsibility  for  the 
truth  of  the  representations,  so  far  as  the  facts  were  known  to  him 
and  were  material  to  the  risk.  Houghton  v.  Manuf 'rg'  Int.  Co.  8 
Mete.  114.  The  application  and  the  policies  are  to  be  read  together, 
and  it  is  a  familiar  rule  in  the  interpretation  of  conditions  which 
work  a  forfeiture  that  they  are  not  to  be  extended  by  construction, 
and,  being  inserted  for  the  benefit  of  the  insurer,  they  are  to  be  lib- 
erally construed  in  favor  of  the  assured.  No  e£feot  can  be  given  to 
the  covenant  on  the  part  of  the  applicant  at  the  end  of  the  application, 
unless  it  is  construed  as  restricting  his  undertaking  and  holding  him 
accountable  for  the  accuracy  of  his  statements,  so  far  only  as  the  facta 
stated  are  material  to  the  risk.  If  every  statement  and  the  truth  of 
every  answer  were  to  be  treated  as  material,  there  would  be  nothing 
upon  which  the  restriction  could  operate.  In  this  application  the 
assured  represented  by  his  answer  to  the  eighteenth  question  that 
there  was  no  planing-machino  upon  the  premises,  but  the  premises 
to  which  the  question  and  answer  refer  are  the  insured  premises,  not 
the  adjuncts  or  adjoining  premises.  Northwestern  Int.  Co.  v.  Oer- 
mania  Ins.  Co.  40  Wis.  446 ;  Carlin  v.  Western  Asturance  Co.  67  Md. 
515.     There  was  therefore  no  misrepresentation. 

If  the  first  subdivision  of  the  answer  should  be  regarded  as  an  an- 
swer to  the  first  subdivision  of  the  question,  it  is  not  responsive.  When 
a  question  is  not  answered  it  is  not  to  be  inferred  that  there  was  noth- 
ing which  required  an  answer,  and  in  such  case  if  the  answer  is  not 
vesponsive  x>r  satisfactory  the  insurer  waives  a  full  answer.     Higgin% 
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V.  Phoenix  In$.  Go.  74  N.  Y,  6;  Carson  v.  Jersey  City  Int.  Co.  43  N.  J. 
Law,  30 ;  Com.  t.  Hide  dk  Leather  Ins.  Co.  112  Mass.  186.  A  reference 
to  the  original  application,  however,  shows  that  this  sabdivision  of 
the  answer  was  intended  as  a  response  to  the  last  snbdiTision  of  qnes* 
tion  17.  The  answer  to  the  thirty-fourth  question  is  to  be  regarded 
as  making  the  diagram  an  exhibit  and  description  of  all  baUdings 
within  150  feet  of  the  insured  building,  and  is  equivalent,  therefore, 
to  a  representation  that  all  such  buildings  were  shown  upon  it.  As 
it  did  not  disclose  the  existence  of  certain  buildings  within  that  dis- 
tance, the  omission  would  be  fatal  to  the  validity  of  the  policies  were 
it  not  that  the  assured  only  undertook  to  be  responsible  for  the  truth 
of  his  representations,  so  far  as  the  representations  were  material  to 
the  risk.  The  materiality  of  a  representation  is  a  question  of  fact; 
the  test  is  the  pfobable  influence  of  the  representation  upon  the  judg- 
ment of  the  insurer.  The  testimony  of  the  experts  here  is  sufficient 
to  indicate  that  the  existence  of  buildings  not  within  100  feet  of  the 
insured  property  would  not  be  deemed  to  increase  the  risk.  The 
omission  to  describe  those  outside  of  that  distance  must,  therefore,  be 
held  to  be  immaterial.  This  application  also  contained  a  represen- 
tation that  there  was  no  mortgage  or  incumbrance  upon  the  property 
to  be  insured.     This  representation  was  untrue. 

8.  Under  the  allegations  of  the  bill,  the  only  breach  of  warranty  or 
misrepresentation  concerning  incumbrances  or  mortgages  upon  the 
insured  property  is  such  as  arises  from  the  existence  of  a  mortgage 
to  Dodge.  At  the  time  the  application  was  originally  prepared,  there 
was  no  mortgage  on  the  property,  so  far  as  appears  by  the  proofs. 
While  there  is  no  reason  to  suppose  that  Adams  intended  to  misrep- 
resent the  fact  when  the  policies  in  suit  were  obtained,  the  inadvert- 
ent representation  must,  of  course,  be  given  full  effect.  The  only 
policies  issued  upon  this  application  were  those  of  the  Merchants'  In- 
surance Company,  the  St.  Louis  Insurance  Company,  the  American 
Central  Insurance  Company,  The  Farmville  Insurance  &  Banking 
Company,  the  Humboldt  Insurance  Company,  the  Safeguard  Fire  In- 
surance Company,  and  the  Royal  Canadian  Insurance  Company. 
Woodward,  who  was  the  agent  of  four  of  these  companies,  (the  Farm- 
ville, the  Humboldt,  the  Safeguard,  and  the  Boyal  Canadian,)  knew 
of  the  existence  of  the  mortgage  to  Dodge  at  the  time  the  policies 
were  issued.  The  policies  issued  by  these  companies  are  therefore 
not  invalidated  by  reason  of  its  existence.  His  knowledge  is  imput- 
able to  them,  and  no  misrepresentation  can  be  predicated  of  a  fact 
of  which  the  insurers  were  fully  cognizant.  Ang.  Ins.  §  324.  This 
branch  of  the  controversy  is  thus  narrowed  to  the  policies  issued  by 
the  Merchants'  Insurance  Company,  the  St.  Louis  Insurance  Com- 
pany, and  the  American  Central  Insurance  Company.  The  policy 
issued  by  the  Merchants'  Insurance  Company  may  also  be  excluded 
because  the  evidence  shows  that  the  secretary  of  that  company  knew 
of  the  existence  of  the  Dodge  mortgage.    The  loss  in  that  policy  was 
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originally  made  payable  to  Dodge  as  mortgagee.  The  policies  of  the 
St.  Louis  Insurance  Company  and  the  American  Central  Insurance 
Company  were  obtained  through  Messrs.  Monrose  &  .Melville,  the 
agents  of  those  companif  s,  and  were  issued  by  them  upon  the  faith  of 
the  statements  contained  in  the  Imperial  application.  As  to  these 
policies  it  mast  be  held  that  the  misrepresentation  was  fatal  to  the 
insurance. 

4.  The  only  policies  as  to  which  a  breach  of  the  condition  respect- 
ing a  sale  or  conveyance  of  the  property  covered  by  the  insurance 
can  be  alleged  are  those  issued  by  the  Franklin  Insurance  Company 
and  the  German-American  Insurance  Company,  aU  the  others  having 
been  made  and  delivered  after  the  date  of  the  conveyance  by  Adams 
to  his  son.  The  proofs  show  that  while  these  policies  were  in  force, 
and  previous  to  the  fire,  Adams  made  and  acknowledged  a  conveyance 
of  the  property  to  his  son,  and  three  days  afterwards  the  son  made 
and  acknowledged  a  conveyance  back  to  the  father.  The  first  deed 
was  put  on  record  shortly  after  the  fire.  Both  the  parties  to  the  con- 
veyance testify  that  it  was  never  delivered,  and  the  father  testifies 
that  he  put  it  on  record  to  prevent  judgments  which  were  about  to  be 
entered  against  him  from  becoming  liens  on  the  property.  The  the- 
ory of  the  non-delivery  of  the  deed  is  so  inconsistent  with  the  execution 
and  delivery  of  the  reconveyance  by  the  son  that  it  should  not  be  re- 
garded as  true.  The  act  of  the  son  in  making  a  conveyance  back,  and 
of  the  father  in  accepting  it,  was  an  authentic  declaration  by  both, 
made  at  a  time  when  neither  of  them  had  any  interest  to  subserve  by 
a  perversion  of  the  facts,  that  the  former  had  a  title  to  transfer.  These 
policies  are  therefore  held  to  have  become  void.  It  follows  that  none 
of  the  policies  are  invalid  upon  the  grounds  alleged  in  the  bill  except 
those  issued  by  the  Franklin  Insurance  Company,  the  German- Ameri- 
can Insurance  Company,  the  St.  Louis  Insurance  Company,  and  the 
American  Central  Insurance  Company.  The  amount  due  upon  the 
several  policies  is  not  in  issue,  because  the  bill  does  not  charge  that 
the  loss  was  less  than  the  insurance.  The  proofs,  however,  show  that 
it  was  equal  at  least  to  the  total  insurance.  Neither  is  there  any 
issue  as  to  the  invalidity  of  Adams'  discharge  in  bankruptcy  which  is 
set  up  in  the  answer  as  a  defense  to  any  decree  against  him  upon  his 
bond.  The  validity  of  the  discharge  is  not  put  in  issue  by  a  repli- 
cation. Story,  Eq.  PI.  §  878.  It  is  needless  to  say  that  no  facts  are 
properly  in  issue  unless  charged  in  the  bill;  that  every  fact  essential 
to  obtain  the  relief  desired  must  be  alleged ;  and  that  no  relief  can  be 
granted  for  matters  not  charged,  although  they  may  be  apparent  from 
other  parts  of  the  pleadings  and  evidence.    Id.  §  257. 

A  decree  is  directed  for  the  complainant,  with  a  reference  to  a  mas- 
ter to  ascertain  the  amount  due  upon  the  mortgage.  In  ascertaining 
this  the  master  will  apply  the  insurance  moneys  due  upon  all  the 
policies,  except  the  four  declared  void,  as  a  payment  upon  the  mort- 
gage at  the  date  of  the  assignment  to  complainant. 
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UiriTED  States  v.  Auffhobdt  and  another. 
(DiUrict  Court,  8.  D.  Nev  York.    March,  1884.) 

1     PE:SrA%TIE8    AND    FoRFSITURSS— MolETT    AOT    OF   JVNB    22,   1874— FBAHDd   OK 

Revenok. 

Tlie  moiety  act  passed  June  22, 1874,  was  designed  to  cover  llie  whole  ground 
of  frauds  on  the  revenue  in  the  entry  of  Imported  goods  at  the  custom-house, 
embracing  the  puoishment  of  otftnders  criminally,  as  well  as  indemnity  to  the 
government;  and  it  therefore  supersedes,  br  implication,  the  different  provis- 
ions of  sections  2839  and  2864  of  the  Revised  Statutes  on  the  same  subject. 

2.  Same— Rev.  St.  «f  2839,  2864. 

The  absolute  forfeiture  of  goods  fraudulently  entered,  which  is  prescribed  by 
section  12  of  the  moiety  act,  is  inconsistent  with,  and  repugnant  to,  the  for- 
feiture in  the  alternative  only  of  either  the  goods  or  their  value,  as  prescribed 
by  sections  2839  and  2864.  Under  the  former,  the  title  of  the  goods  vests  in 
the  United  States  from  the  moment  when  the  fraud  is  committed,  and  prevails 
assinst  bona  fide  purchasers  before  seizure ;  undnr  the  latter,  the  title  of  the 
government  vests  only  from  the  time  of  its  election  to  proceed  against  the 
goods,  rather  than  for  their  value,  and  a  bona  fide  sale  in  the  mean  time  will 
pass  a  good  title  against  the  government.  The  absolute  forfeiture  under  sec- 
tion 12  of  the  moiety  act,  and  the  alternative  forfeiture  under  sections  2839  and 
2864,  for  the  same  irauds,  cannot  co-exist ;  the  alternative  forfeiture  of  value 
under  those  sections  is,  therefore,  within  the  repealing  clause  of  the  moiety 
act,  wtuch  repeals  all  acts  or  parts  of  acts  inconsistent  therewith. 

3.  Same— Act  of  Fkbbuakt  18, 1875  — ^nstrdctios- Kepeal- Prqceedino 

AOAIKST  GlOODS. 

The  act  of  February  18, 1875,  amending  the  Revised  Statutes,  was  not  designed 
as  new  ]egi.<ilation,  but  only  to  make  the  text  of  the  Revised  Statutes  express 
truly  the  law  as  it  existed  on  December  1,  1873.  The  amendment  of  section 
2864  by  that  act  is  to  be  read  and  construed  as  though  it  were  a  part  of  the 
Revised  Statutes,  as  originally  enacted,  and  subject,  therefore,  to  the  provisions 
of  sectioos  5696  and  S601.  held,  therefore,  that  the  amendment  of  section  2864^ 
by  the  act  of  Fel)ruary  18, 1^75,  does  not  supersede  tlie  moiety  act  as  subsequent 
legislation.  Held,  accordingly,  that  forfeitures  of  value  for  fraudulent  under- 
valuations can  no  longer  be  enforced  under  sections  2889  and  2864 ';  the  remedy 
is  confined  to  proceedings  against  the  goods  under  section  12  of  the  moiety  act. 

4.  Same — ^Suit  in  Peksonam. 

Whether  the  language  of  section  2864,  prescribing  forfeiture  of  "  value  " 
without  saying,  like  section  2839,  of  whom  to  be  recovered,  is  sufficient  to 
authorize  a'auft  t'A  pertowun,  guare. 

The  above  suit  was  brought  in  personam  to  recover  $321,519.29, 
the  value  of  a  large  quantity  of  silk  ribbons  imported'  from  Switzer- 
land into  the  port  of  New  York,  during  the  years  1879,  1880,  1881, 
and  1882,  and  entered  in  the  custom-house  by  the  defendants,  as  it 
is  alleged,  by  means  of  fraudulent  undervaluations  in  the  invoices  as 
to  the  market  value  of  the  goods.  The  importations  and  entries  are 
91  in  number.  The  declaration  alleges  that  the  value  of  such  goods, 
by  reason  of  such  fraudulent  undervaluations,  became  forfeited  to 
the  United  States  under  sections  2864  and  2839,  Bev.  St.  None  of 
the  goods  were  seized,  nor  were  any  proceedings  ever  taken  to  forfeit 
the  goods. 

By  the  plaintiff's  bill  of  particulars  the  record  shows  that  the  goods 
were  sent  by  the  manufacturers  in  Switzerland  to  the  defendants  here 
for  sale  on  commission,  none  of  them  being  purchased  goods.     The 
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cause  came  on  for  trial  on  the  thirteenth  of  Febmarj,  1884,  before 
the  district  jadge  and  a  jury;  and  after  the  opening  by  the  plaintiff's 
counsel,  stating  in  substance  the  above  matters,  the  defendant's  coan- 
sel  moved,  upon  the  record  and  the  facts  stated  in  the  opening,  that 
a  verdict  be  directed  for  the  defendant,  on  the  ground  that  foifeitores 
of  value  under  sectioli  2S64  had  been  superseded  by  section  13  of  the 
act  of  June  22, 1874,  and  that  since  that  act  the  goods  only,  and  not 
their  value,  could  be  forfeited.  After  elaborate  argument,  the  court, 
on  the  next  morning,  granted  the  motion,  upon  the  grounds  stated 
in  the  following  opinion : 

Elihu  Root  and  John  Proctor  Clarke,  for  the  United  States. 

Tremain  dt  Tyler  and  Charles  M.  Da  Costa,  for  defendant. 

Brown,  J.  The  claim  of  the  plaintiff  in  this  case  is  founded  upon 
alleged  franduleut  undervaluations  of  imported  goods  consigned  to 
the  defendanta  for  sale  by  the  manufacturers  in  Europe.  Such  frauds 
fall  clearly  within  the  provisions  of  section  12  of  the  act  of  June  23, 
1874,  which,  for  convenience  sake,  I  shall  call  the  moiety  act.  They 
also  fall  equally  clearly  within  section  1  of  the  act  of  March  3, 1863, 
and  section  2864,  Bev.  St.,  if  the  forfeitures  of  value  provided  by 
those  sections  are  still  in  force.  The  latter  prescribe  a  "forfeiture  of 
the  merchandise,  or  the  value  thereof;"  and  this  suit  is  based  upon 
that  provision.  The  moiety  act  prescribes  a  forfeiture  of  the  goodt 
only. 

The  point  raised  by  the  motion  does  not  appear  to  have  been  pre- 
viously  considered  in  any  reported  case.  But  few  suits  for  the  for- 
feiture of  the  value  of  goopls,  instituted  since  the  passage  of  the  moiety 
act,  have  been  brought  to  trial  within  this  district;  and  in  none  of 
them  do  I  find  that  the  attention  of  the  court  was  called  to  the  point 
now  raised,  namely,  that  the  moiety  act,  by  prescibing  fine,  imprison- 
ment, and  the  absolute  forfeiture  of  the  goods,  as  the  remedies  of  the 
government  in  cases  of  fraudulent  undervaluation,  omitting  any  for- 
fdture  of  value,  has  superseded  and  repealed  section  1  of  the  act 
of  March  3,  1863,  (section  2864,  Bev.  St.,)  which  in  similar  cases 
prescribed  only  an  alternative  forfeiture  of  the  goods  or  the  value 
thereof. 

Section  2839  provides  for  the  forfeiture  of  merchandise  or  the 
value  thereof,  "to  be  recovered  of  the  person  making  entry,"  where 
the  goods  are  "not  invoiced  according  to  the  actual  cost  thereof  at 
the  place  of  exportation,  with  the  design  to  evade  payment  of  duty." 
This  section,  taken  from  section  66  of  the  act  of  March  27,  1799, 
(1  St.  at  Large,  677,)  is  applicable  onlyto  goods  purchased.  Alfonso 
V.  U.  S.  2  Story,  431,  429,  432.  Where  goods  are  imported  into  this 
country  by  the  manufacturer,  the  invoice  is  required  to  state,  not  the 
actual  cost  at  the  place  of  exportation,  but  the  "true  market  valae 
thereof."     Sections  2841,  2845,  2854. 

The  only  statute  under  which  a  forfeiture  of  value  can  be  claimed 
in  cases  like  the  present,  that  is,  of  goods  obtained  otherwise  than 
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by  parchase,  is  section  2864,  t^en  bom  seotion  1  of  the  sot 'of 
March  3,  1863,  (12  Bt.  at  Large,  763.)  Xiiat  seotion  reads  as  fol' 
lows: 

"If  any  owner,  consignee,  or  agent  of  any  merchandise  shall  knowingly 
make,  or  attempt  to  make,  an  entry  thereof  by  means  of  any  false  invoice,  or 
fitke  certificate  of  n  consul,  vice  consul,  or  commercial  agent,  or  of  any  in- 
voice which  does  not  contain  a  true  statement  of  all  the  particulars  herein- 
before required,  or  by  means  of  afly  other  false  or  fraudulent  document  or 
paper,  or  of  any  other  false  or  fraudulent  practice  or  appliance  whatsoever, 
sucb  merchandise,  or  the  value  thereof,  shall  be  forfeited." 

As  an  original  question,  it  might  well  be  doubted  whether  the  mere 
words  of  section  2864  and  of  seotion  1  of  the  act  of  1863,  declaring 
a  forfeiture  of  the  goods  or  the  value  thereof,  would  be  sufficient  to 
sustain  a  suit  in  personam  against  the  importer  for  such  value  with* 
out  any  seizure  of  the  goods.  I  do  not  know  of  any  analogy  supporting 
SQcb  penal  actions  in  penonam  upon  suoh  loose  statutory  words.  The 
section  does  not  specify  who  is  to  be  sued  in  person,  or  against  whom 
any  recovery  is  to  be  sought ;  whether  against  the  owner  of  the  goods, 
his  agent,  or  against  the  person  making  the  entry.  Suppose  the 
owner  guilty  of  fraud,  but  the  agent  making  the  entry  innocent,  is 
the  latter,  after  having  sold  the  goods  and  turned  over  the  proceeds 
to  his  principal,  to  be  held  liable  to  pay  the  value  over  again  to  the 
United  States,  without  any  more  explicit  language  making  him  liable 
than  simply  that  the  value  shall-  be  forfeited,  without  saying  from 
whom  to  be  recovered  ? 

The  act  of  1799,  (seotion  2839,)  after  declaring  a  forfeiture  of  value, 
adds  "to  be  recovered  of  the  person  making  entry. "  By  the  omission 
of  these,  and  any  equivalent  words,  in  the  act  of  1863,  it  might  well 
be  considered  that  the  intention  of  the  latter  act  was  only  to  provide 
for  the  forfeiture  of  the  value  of  the  goods  in  those  cases  where  the 
goods  had  been  seized  and  allowed  to  be  bonded  under  other  provis- 
ions of  law,  a  power  eonoeruing  which  some  question  has  been  re- 
peatedly made.  Though  many  suits  for  value  have  been  brought 
since  the  act  of  1863,  I  am  not  aware  that  the  attention  of  the  court 
has  been  called  to  this  objection  in  any  previous  action.  Omitting, 
therefore,  any  further  reference  to  this  question,  I  proceed  to  the 
main  ground  of  the  motipn^  assuming  that  section  2864,  like  section 
2839,  authorizes  a  suit  for  value,  indei^eodont  of  any  seizure  of  the 
goods. 

Section  12  of  the  moiety  act,  passed  June  22,  1874,  (1  Sup.  Rev, 
St.  79,)  is  as  follows : 

"Any  owner,  importer,  consignee,  agent,  or  other  person  who  shall,  with 
intent  to  defraud  tlie  revenue,  make,  or  attempt  to  make,  any  entry  of  im- 
ported merchandise,  by  means  of  any  fraudulent  or  false  invoice,  affidavit, 
letter,  or  paper,  or  by  means  of  any  ftUse  statement,  written  or  verbal,  or 
who  shall  be  guilty  of  any  willful  act  or  omission  by  means  whereof  the 
United  States  shall  be  deprived  of  the  lawful  duties,  or  any  portion  thereof, 
emlmiccd  or  referred  to  in  such  invoice,  affidavit,  letter,  paper,  or  stiteinent, 
01-  affected  by  such  act  or  omission,  shall  for  each  offense  be  fined  in  any 
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sam  not  exceeding  five  thousand  dollars  nor  less  than  fifty  dollars,  or  be  im- 
prisoned for  any  time  not  exceeding  two  years,  or  both;  and,  in  addition  to 
such  fine,  such  merchandise  shall  be  forfeited;  which  forfeiture  shall  only 
apply  to  the  whole  of  the  merchandise  in  the  case  ur  package  containing  the 
particular  article  or  articles  of  merchandise  to  which  such  fraud  or  alleged- 
fraud  relates.  And  anything  contained  in  any  act  which  provides  for  the  for- 
feiture or  confiscation  of  an  entire  invoice  in  consequence  of  any  item  or 
items  contained  in  the  same  being  undervalued,  be  and  the  same  ia  hereby 
repealed." 

Section  13  provides  that  any  merchandise  entered  by  any  person 
violating  the  preceding  section,  but  not  subject  to  forfeitare  under 
the  same  section,  may,  "while  owned  by  him,  or  while  in  his  pos- 
session, to  doable  the  amount  claimed,  be  taken  by  the  collector  and 
held  as  security  for  the  payment  of  any  fine  incurred. "  Section  14 
of  the  same  act  provides  that  the  omission,  without  intent  to  defraud 
the  revenue,  or  any  of  the  various  shipping  charges,  commissions, 
port  duties,  etc.,  which  may  be  required  by  law,  shall  not  be  a  cause 
of  forfeiture  of  goods  or  their  value ;  but  requires  that  in  such  cases 
the  collector  shall  add  to  such  charges  the  further  sum  of  100  per 
cent.,  which  addition  shall  constitute  a  part  of  the  dutiable  value. 
Section  16  permits  no  fine,  penalty,  pr  forfeiture  in  any  ease,  existing 
or  subsequent,  unless  the  jury  finds  specially  an  actual  intent  to  de- 
fraud. Section  22  provides  that  no  suit  to  recover  "any  pecuniary 
penalty  or  forfeiture  of  property"  under  the  revenue  laws  shall  be 
instituted  except  within  three  years,  etc.  Section  26  repeals  all  acts 
and  parts  of  acts  inconsistent  therewith.  The  section  last  cited  does 
not  in  terms  refer  to  sections  2839  and  2864,  nor  to  the  correspond- 
ing sections  of  the  acts  of  1799  and  1863,  from  which  they  were  taken, 
but  repeals  whatever  is  inconsistent  with  it. 

Although  the  moiety  act  was  passed  on  the  same  day  with  the  en- 
actment of  the  Revision  of  the  Statutes,  the  latter  is  only  declaratory 
of  the  law  as  it  existed  on  December  1,  1873,  (section  5595;)  and  all 
acts  of  congress  passed  after  the  latter  date  are  to  be  construed  as 
subsequent  enactments,  and  modify  the  Revised  Statutes  accordingly. 
Section  5601 ;  U.  S.  v.  Bowen,  100  U.  B.  508,  513 ;  Brown  v.  Jefferson 
Co.  Nat.  Bank,  9  Fed.  Rep.  258-260 ;  In  re  Oregon,  etc.,  Co.  3  Sawy. 
614, 617;  U.  S.  v.  Bain,  5  Fed.  Rep.  192, 195.  The  single  question, 
therefore,  is,  whether  the  forfeiture  of  the  value  of  goods,  by  reason  of 
fraudulent  undervaluations  on  the  entry  thereof,  has  been  repealed  by 
the  provisions  of  the  moiety  act.  Such  consideration  as  I  have  been 
able  to  give  to  the  subject  satisfies  me  that  the  forfeiture  of  value  in 
such  oases  must  be  deemed  superseded  and  repealed  by  that  act, — 
Firgt,  because  in  the  passage  of  the  moiety  act  the  whole  subject  of 
fraudulent  importations,  and  the  remedies  and  punishments  to  be  en- 
forced therefor,  were  evidently  fully  and  deliberately  considered ;  new 
and  diffent  fines,  punishments,  and  remedies  were  thereby  provided, 
which  include  both  punishment  of  the  offender  and  indemnity  to  the 
government;  and  these,  by  implication,  supersede  the  former  and  dif- 
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ferent  provisions  on  the  same  subject :  second,  because  the  absolute 
foifeiture  of  the  goods  denounced  by  the  moiety  act  is  clearly  repug- 
nant to  the  alternative  forfeiture  only  "of  the  goods  or  the  value 
thereof, "  as  prescribed  in  the  previous  acts,  so  that  both  cannot  pos- 
sibly coexist;  and,  third,  upon  the  decisions  of  the  supreme  court  in 
analogous  cases. 

The  rule  of  construction  where  a  subsequent  statute  covers  the  same 
ground  as  a  former  one  has  been  frequently  defined  by  the  supreme 
court.  Thus,  in  the  case  of  Norris  v.  Crocker,  18  How.  429,  438,  Mr. 
Justice  Catboh,  delivering  the  unanimous  opinion  of  the  court,  said : 

"As  a  general  rule,  it  is  not  open  to  fontroversy  that  where  a  new  statute 
covers  the  whole  subject-matter  of  an  old  one,  adds  offenses  and  prescribes  dif- 
ferent penalties  for  those  enumerated  in  the  old  law,  that  then  the  former  stat- 
ute is  repealed  by  implication,  as  the  provisions  of  both  cannot  stand  together. " 

Mr.  Ju8t^ce  Field,  in  U.  S.  v.  Tynen,  11  Wall.  88,  said,  (p.  92 :) 
"It  is  a  familiar  doctrine  that  repeals  by  implication  are  not  favored.  When 
there  are  two  acts  on  the  same  subject,  the  rule  is  to  give  effect  to  both,  If 
possible.  But  if  the  two  are  repugnant  in  any  of  tlieir  provisions,  the  latter 
act,  without  any  repealing  clause,  operates,  to  the  extent  of  the  repugnance, 
as  a  repeal  of  the  first;  and  even  where  two  acts  are  not  in  express  terms  re- 
pugnant, yet  if  the  latter  act  covers  the  whole  subject  of  the  first,  and  embraces 
new  provisions,  plainly  showing  that  it  was  intended  as  a  substitute  for  the 
first  act,  it  will  operate  as  a  repeal  of  that  act." 

The  same  rule  was  reaffirmed  and  applied  in  the  case  of  King  v. 
Cornell,  106  U.  S.  395,  396,  S.  C.  1  Sup.  Ct.  Rep.  312,  in  the  case 
of  Pana  v.  Bowler,  107  U.  8.  529,  538.  8.  C.  2  Sup.  Ct.  Rep.  704,  and 
in  Murdoch  v.  City  of  Memphis,  20  Wall.  590,  617.  In  the  case  last 
cited,  Mr.  Justice  MiliiEb,  in  delivering  the  opinion  of  the  court,  ^ays, 
(p.  617:) 

"A  careful  comparison  of  these  two  sections  can  leave  no  doubt  that  it  was 
the  intention  of  congress,  by  the  latter  statute,  to  revise  the  entire  matter  to 
which  they  both  had  reference;  to  make  such  changes  in  the  law  as  it  stood 
as  they  thought  best;  and  to  substitute  their  will  in  that  regard  entirely  for  the 
old  law  upon  the  subject.  We  are  of  opinion  that  it  was  their  intention  to 
make  a  new  law,  as  far  as  the  present  law  differed  from  the  former;  and  that 
the  new  law,  embracing  all  that  was  intended  to  be  preserved  of  the  old,  omit- 
ting what  was  not  so  intended,  became  complete  in  itself,  and  repealed  aU 
other  law  on  the  subject  embraced  within  it." 

The  language  quoted  from  these  cases  seems  to  me  to  be  specially 
applicable  here.  In  scarcely  any  of  the  oases  cited,  where  a  later 
statute  was  held  to  repeal  a  former  one  by  implication,  was  the  evi- 
dence BO  clear,  as  it  seems  to  me,  both  from  the  provisions  of  the  stat- 
ute itself  and  the  history  of  its  passage,  that  congress  intended  to  deal 
with  the  whole  subject,  and  to  declare  what  in  the  future  should  be 
the  whole  law  of  remedy  and  punishment,  as  in  the  case  of  the  moiety 
act,  in  its  dealing  with  the  subject  of  fraudulent  importations,  and  the 
punishment  and  remedies  of  the  government  therefor. 

The  attention  of  congress  had  been  called  to  the  whole  subject  by 
what  had  been  deemed  to  be  crying  abuses  in  the  administration  of 
v.l9,no.l3— 57 
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the  former  law.  There  were  widespread  complaints  that  the  machin- 
ery of  the  law  then  existing  was  skillfally  worked  by  agents  and  in- 
formers  of  the  government  for  their  own  benefit,  to  extort  large  sums 
of  money  from  the  merchants  for  trifling  and  uncertain  irregularities 
or  riolations  of  law.  The  chief  means  by  which  these  extortions  were 
alleged  to  be  practiced  were  by  the  institution  of  suits  for  yast  sums 
of  money,  alleged  to  have  become  due  to  the  government  through  for- 
feitures of  the  value  of  goods  entered  during  a  series  of  years  preced- 
ing. In  such  suits,  by  a  preliminary  seizure  of  the  books  and  papers 
of  the  merchant  and  the  detention  of  them  in  custody,  and  by  reason 
of  technical  forfeitures  unaccompanied  by  fraud,  and  of  the  forfeit- 
ure of  whole  invoices  for  irregularities  in  a  single  item,  merchants, 
deprived  of  their  books  and  uncertain  of  the  precise  facts,  were  often 
constrained,  through  their  uncertainty  as  to  the  result,  and  the  in- 
jury to  their  credit  by  the  long  pendency  of  suits  for  such  large  de- 
mands against  them,  to  pay  great  sums  in  settlement,  far  beyond 
the  bounds  of  reasonable  forfeiture  or  of  legitimate  punishment. 

The  moiety  act,  passed  under  these  circumstances,  shows,  by  its 
own  provisions,  that  it  was  designed  to  correct  the  evils  complained 
of,  by  means  of  changes  broad  and  radical :  (1)  By  abolishing  the 
moiety  system  entirely;  (2)  by  prescribing  more  definite  rules  under 
which  the  books  and  papers  of  merchants  might  .be  seized  and  exam- 
ined ;  (3)  by  preventing  the  forfeiture  of  a  whole  invoice  when  only 
a  part  of  the  cases  or  packages  included  in  it  might  be  affected  by 
fraud,  (section  12;)  (4)  by  abolishing  (section  16)  all  fines  and  for- 
feitures, except  where  a  jury  should  find  an  actual  intent  to  defraud; 
(5)  by  enacting,  in  cases  of  actual  fraud,  new  and  heavy  punish- 
ments, by  fine  and  imprisonment,  (section  12;)  (6)  by  enacting,  also, 
in  cases  of  actual  fraud,  the  absolute  forfeiture  of  the  goods  to  which 
the  fraud  relates,  in  place  of  the  former  alternative  of  a  forfeiture  of 
the  goods  or  their  value,  and  thus  disallowing  civil  suits  for  valne 
merely,  which  had  furnished  the  chief  means  of  the  previous  abuses ; 
(7)  by  providing  security  (section  13)  for  the  collection  of  fines  where 
the  goods  were  not  seized;  (8)  by  limiting  suits  to  three  years,  (sec- 
tion 22.) 

This  act,  moreover,  is  more  precise  and  definite  in  its  provisions 
than  are  the  former  acts,  in  defining  the  frauds  to  be  punished;  it 
embraces  every  conceivable  act  of  commission  or  of  omission,  accom- 
panied by  fraud.  There  are  new  conditions  and  qualifications  ap- 
plying to  every  part  of  the  former  law.  As  a  condition  of  forfeiture, 
in  every  act  of  commission,  the  moiety  act  requires  an  actual  intent 
to  defraud;  and  in  every  act  of  omission,  it  adds,  as  a  further  condi- 
tion, that  the  United  States  be  thereby  "deprived  of  its  lawful  duties," 
(section  12,)  a  qualification  not  existing  under  section  2864.  But 
why  should  congress  add  such  a  qualification  to  acts  of  omission,  if 
for  precisely  the  same  acts  of  omission  a  forfeiture  was  still  to  be 
incurred  under  section  2864  without  any  such  qnalification  ?    The 
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t'wo  are  inconsistent  in  intention,  and  the  latter  aot  therefore  snper- 
aedes  the  former.  The  case  of  Daviets  t.  Fairbaim,  3  How.  636,  is 
esactlj  anal<^oos,  where  a  new  qualification  apon  the  power  of  a  jus- 
tice of  the  peace  to  take  acknowledgments,  was  held  to  repeal  by  im« 
plication  a  former  statute  without  such  qualification. 

Section  12,  moreover,  creates  a  new  criminal  offense  for  the  same 
frauds,  punishable  by  heavy  fine  and  imprisonment;  and  while,  in 
its  remedial  parts,  providing  for  the  indemnity  of  the  government,  it 
limits  the  remedy  by  forfeiture  to  the  goods  only,  it  makes  this  for- 
feiture  absolute,  so  that  9ven  bona  fide  purchasers  get  no  title  as 
■against  the  government;  and  if  this  remedy  be  lost  by  a  dispersion 
of  the  goods  before  seizure,  it  still  provides  additional  means  for  in- 
demnifying the  government,  not  merely  by  the  heavy  fines  which  it 
imposes  on  conviction  for  the  same  acts,  but  by  authorizing  a  seizure 
by  the  collector  of  any  other  imported  goods  of  the  same  merchant, 
as  security  for  the  payment  of  any  such  fines  as  may  be  recovered. 
Section  13.  These  fines  themselyes  would,  as  a  general  rule,  furnish 
-complete  indemnity  to  the  government  for  fraudulent  importations. 
In  the  present  case  they  would  exceed  by  nearly  one-half  the  entire 
amount  claimed  in  this  action,  if  the  facts  alleged  were  proved  on  in- 
dictment. There  is  no  inadequacy  in  the  law,  therefore,  as  a  means 
of  indemnity  to  the  government,  through  the  repeal  of  forfeitures  of 
value  by  civil  action.  The  limitation  of  forfeiture  to  the  goods  them- 
selves tends  to  promote  vigilance  in  discovering  fraud  before  the  dis- 
Xwrsion  of  the  goods,  and  the  trial  of  the  questions  in  dispute  while 
the  transactions  are  recent.  To  the  honest  merchant,  the  restriction 
of  suits  based  upon  old  transactions  to  crimidal  proceedings,  operates 
as  some  check  against  abuses,  because  criminal  proceedings  are  less 
likely  to  be  instituted  lightly  upon  trifling  irregularities  or  small  dif- 
ferences on  estimated  values,  about  which  the  opinion  of  experts 
might  differ;  while  if  fraud  be  proved,  the  court,  through  the  discre- 
tion provided  by  the  moiety  act,  can  adjust  the  fines  and  the  impris- 
onment, so  as  to  bear  some  reasonable  relation  to  the  loss  of  the  gov- 
ernment and  to  legitimate  punishment.  The  moiety  act,  therefore,  as 
it  seems  to  me,  falls  clearly  within  the  general  doctrine  of  the  cases 
above  cited.  It  covers  the  whole  field  of  former  acts;  it  creates  new 
offenses  and  new  punishments  for  the  same  subject-matter;  it  adds 
new  and  important  qualifications  to  the  former  law ;  and  it  provides 
fully,  though  in  a  different  way,  for  the  indemnity  of  the  government 
and  for  the  punishment  of  offenders. 

Again,  it  is  to  be  noted  that  under  the  provisions  forbidding  any 
fine,  forfeiture,  or  penalty,  except  in  case  of  actual  intent  to  defraud, 
and  the  prohibition  of  the  forfeiture  of  any  packages  except  those  to 
which  the  fraud  relates,  not  a  single  previous  statute  can  be  enforced 
in  the  shape  in  which  it  stands.  Section  2864  contains  no  clause 
«ven  which  can  be  thus  enforced  just  as  it  exists  in  the  statute.  All 
that  could  possibly  be  done  with  it  would  be  to  pick  out  portions  of 
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it,  and  apply  to  them  the  provisions  of  the  moiety  act  as  modifica- 
tions, and  enforce  them  as  thus  modified.  But  the  moiety  act  does 
not  seek  or  profess  to  modify  these  former  acts  when  inconsistent 
with  it.  It  enacts  its  own  remedies  for  the  same  subject-matter,  and 
declares  by  section  26  that  all  acta  and  parts  of  acts  "inconsistent 
with"  itself  are  not  modified  accordingly,  but  repealed. 

The  debates  in  congress  show  clearly  an  intention  to  enact,  not 
cumulative  remedies,  but  a  new  system-in  place  of  the  old. 

Mr.  Boberts,  in  reporting  the  bill  to  the  house,  said: 

"We  have  endeavored  to  proviae  for  adequate  punishment  in  all  "cases  of 
guilty  intent  to  defraud,  and  to  furnish  relief  in  case  of  accident  or  mistake. 
We  have  sought  to  provide  for  penalties  proportionate  to  the  offenses  proved 
which  the  present  laws  utterly  ignore,"  Cong.  Bee.  43d  Cong.  Ist  Sess.  vol. 
2,  pt.  5,  p.  4039. 

Senator  Stewart,  (page  4809,)  in  reference  to  the  twelfth  section, 
says,  in  opposition : 

"I  do  not  thlnlc  they  could  have  seen  how  far  this  section  goes  to  break  up 
all  laws  on  the  subject;  for  remember  this  is  to  take  the  place  of  other  stat- 
utes, as  I  understand." 

At  page  4813,  Senator  Edmunds  says: 

"This  bill  is  apparently  a  substitute  for  the  provisions  about  frauds  on  the 
revenue  which  the  act  of  1799  and  of  1830  and  of  1832  and  of  1866  con- 
tained." 

Senator  Conkling,  (pages  4815,  4816,)  in  answer  to  the  inquiry  of 
Senator  Thurman  as  to  how  far  the  twelfth  section  would  affect  ex- 
isting laws,  said : 

"When  you  describe  an  offense  and  provide  a  punishment  and  repeal  of 
other  statutes,  the  general  rule  certainly  is  that  you  occupy  the  ground  with 
the  new  statute,  and  you  annul  that  which  betdte  operated  upon  the  same 
subject  in  a  different  way.  The  senator  will  see,  if  he  will  read  the  whole  of 
this  twelfth  section,  that  not  in  one  respect  alone,  but  with  great  particularity, 
in  all  respects  of  general  scope,  it  covers  the  ground  of  the  section  to  which  he 
has  referred." 

From  the  clear  expressions  of  the  framers  of  the  law,  therefore,  as 
well  as  from  the  provisions  of  the  law  itself,  the  intent  to  supersede 
former  acts  appears  evident;  and  the  forfeiture  of  value  would  be 
deemed  repealed  by  implication,  even  if  there  were  no  special  repug- 
nancy to  it  in  the  new  law.  See,  also,  Pana  v.  Bowler,  supra;  Cook 
Co.  Bank  v.  U.  S.  107  U.  S.  445,  451;  S.  C.  2  Sup.  Ct.  Rep.  561; 
Bartlet  v.  King,  12  Mass.  537 ;  Nichoh  v.  Squires,  5  Pick.  168. 

2.  But  there  is  also  a  clear  repugnancy  between  the  provisions  of 
the  moiety  act  and  those  of  section  2864.  Section  12  of  the  moiety 
act,  in  cases  like  the  present,  declares  an  absolute  forfeiture  of  the 
goods.  Section  1  of  the  act  of  March  3,  1863,  (section  2864,  Rev. 
St.,)  declares  the  alternative  forfeiture  of  the  goods  or  their  value. 
Under  the  earlier  law  the  forfeiture  was  not  absolute,  but  only  at  the 
election  of  the  government;  under  the  moiety  act  there  can  be  no 
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election  in  the  f^ovemment,  for  the  forfeiture  of  the  goods  is  made 
absolute.  Under  the  former,  the  government  might  have  either  the 
goods  or  their  value,  bat  not  both ;  and  before  it  oould  have  either  it 
must  elect  which  it  would  pursue.  The  old  law  not  only  permitted, 
bat  enforced,  an  election  by  the  government.  The  moiety  act  permits 
no  election,  since,  as  I  have  said,  the  forfeiture  of  the  goods  is  made 
absolute.  These  two  provisions  of  the  statute,  therefore,  canuot  co- 
exist. There  cannot  be  an  election  to  have  either  the  goods  or  their 
value,  and,  at  the  same  moment,  an  absolute  statutory  forfeiture  of 
the  goods  themselves.     The  two  provisions  are  mutually  exclusive. 

The  distinction  between  the  two  acts  in  this  respect  is  of  very  great 
practical  importance.  Where  the  law  makes  the  forfeiture  absolute, 
as  the  moiety  act  makes  it,  the  title  of  the  goods  is  vested  in  the 
government  at  once,  from  the  moment  when  the  unlawful  acts  are 
committed ;  so  that  a  sale  of  the  goods  by  the  importer,  before  seiz- 
ure, to  honafide  purchasers  even,  will  not  oust  the  title  of  the  govern- 
ment. Caldwell  v.  V.  S.  8  How.  366;  Henderson's  Spirite,  14  Wall. 
44 ;  U.S.  V.  76,186  Cigars,  18  Fed.  Rep.  147.  But  where  the  for- 
feitore  is  only  in  the  alternative  of  "the  goods  or  their  value,"  a  sale 
ioA  bona  Jide  purchaser,  before  the  government  has  exercised  its  right 
of  election  to  resort  to  the  goods,  wUl  pass  a  good  title,  and  prevail 
against  any  subsequent  seizure  by  the  government.  CaldweU  v.  U.  S,, 
mpra;  U.  S\  v.  York  St.  Flax  Spinning  Co.  17  Blatchf.  138;  U.  S.  v. 
Fottr  Cases  of  Lastings,  10  Ben.  371.  Where,  as  in  section  2864,  the 
forfeiture  is  in  the  alternative,  the  government's  right  of  election  to 
pursue  the  goods  or  their  value,  so  long  as  the  goods  have  not  passed 
into  bona  fide  hands,  remains  absolute.  Though  the  goods  be  at 
hand  and  capable  of  immediate  seizure,  the  government  is  not  bound 
to  resort  to  them;  but,  at  its  option,  may  pass  them  by  and  sue  the 
importers  for  their  value.  This  is  expressly  stated  by  the  chief  jus- 
tice in  the  case"  of  U.  S.  v.  York  St.  Flax  Spinning  Co.,  supra,  where 
he  says,  (page  140 :) 

"Until  the  sale  the  government  may  seize  the  goods  and  realize  their  value 
by  a  sale;  or  it  may  pass  by  the  goods  and  look  directly  to  the  wrong-doer 
for  their  yalue.  The  effect  of  a  sale  is  to  take  away  all  right  of  proceeding 
against  the  goods,  and  leave  the  government  to  its  original  right  of  action 
against  the  fraudulent  importer,  for  the  value  only." 

But,  under  section  12  of  the  moiety  act,  no  such  election  can  possibly 
exist  to  pass  by  the  goods  an&  sue  for  their  value.  The  act  itself  de- 
termines that  election  by  decreeing  the  absolute  forfeiture  of  the 
goods.  The  two  sections  are  therefore  clearly  repugnant  in  this 
respect ;  and  the  earlier  statute  is,  therefore,  necessarily  repealed  pro 
tanto,  and  falls  within  the  express  language  of  the  repealing  clause. 
Section  20.  No  suit  for  value,  therefore,  can  be  maintained  so  long 
as  section  12  of  the  moiety  act  is  in  force. 

The  repeal  of  the  former  forfeiture  of  value,  through  this  repug- 
nancy of  section  12  of  the  moiety  act,  is  so  clear  that  no  authorities 
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seem  needed  to  sustain  it.    I  cite,  however,  a  few  instances  somewhat 
analogous. 

In  the  case  of  U.  S.  v.  Tynen,  supra,  the  court  held  that  there  was 
a  clear  repugnance  between  the  acts  of  1818  and  1870  there  referred 
to,  because  "the  first  act  makes  the  punishment  of  the  offense  design 
nated  imprisonment  or  fine;  it  provides  that  the  punishment  shall  be 
one  or  the  other,  and  in  so  doing  declares  that  it  shall  not  be  both. 
The  second  act  allows  both  punishments,  in  the  discretion  of  the  court; 
it  thus  permits  what  the  first  law  prohibits."  There  were  similar 
differences  also  as  respects  the  term  of  imprisonment,  and  the  amount 
of  fine;  and  the  court  adds: 

"When  repugnant  provisions  like  these  exist  between  two  acts,  the  latter 
is  held,  accoi^ing  to  all  the  authorities,  to  operate  as  a  repeal  of  the  first  act,  for 
the  latter  act  expresses  the  will  of  the  goveromeut  as  to  the  manner  in  which 
the  offenses  shall  be  subsequently  treated." 

So  in  Com.  v.  Kimball,  21  Pick,  373,  the  court  (Shaw,  G.  J.)  held 
that  a  former  statute  imposing  a  penalty  of  |2()  for  each  offense  was 
essentially  and  substantially  inconsistent  with  a  later  statute  which 
provided  a  penalty  of  not  more  than  |20  nor  less  than  $10  for  the 
same  offense ;  because  the  former  was  absolute  and  imperative,  and 
the  latter  allowed  a  discretion. 

In  Norris  v.  Crocker,  13  How.  439,  the  prior  statute  of  1793,  giv- 
ing a  penalty  of  $500,  to  be  recovered  by  the  claimants  by  civil  action 
for  harboring  fugitive  slaves,  was  held  plainly  repugnant  to  the  act 
of  1850,  which  for  the  same  offense  imposed  a  fine  not  exceeding 
$1,000,  and  imprisonment  not  exceeding  six  months,  on  conviction  by 
indictment. 

On  this  ground  alone,  therefore,  I  should  feel  compelled  to  hold 
that  the  forefeiture  of  value  provided  by  the  act  of  1863,  and  under 
section  2864,  was  repealed. 

8.  The  recent  decision  of  the  supreme  court,  in  thd  case  of  U.  S,  y. 
Claflin,  97  U.  S.  546,  affords  so  strong  an  analogy  to  the  present, 
though  without  the  absolute  repugnancy  last  mentioned,  as  to  be  con- 
trolUng  in  this  case.  That  action  was  brought  under  the  act  of  1823, 
which  declared  that  persons  knowingly  receiving  smuggled  goods 
should  "forfeit  and  pay  double  their  value."  The  act  of  July,  1866, 
for  the  same  offense,  imposed,  like  the  moiety  act,  a  forfeiture  of  the 
goods,  and  a  fine,  on  conviction,  not  exceeding  $5,000,  nor  less  than 
$50,  together  with  imprisonment,  not  exceeding  two  years,  in  the  dis- 
cretion of  the  court ;  but  omitting  any  forfeiture  of  value.  It  did  not 
repeal  in  express  terms  the  act  of  1823;  but  it  did  repeal  "all  other 
acts  or  parts  of  acts  conflicting  with  or  supplied  by  it."  The  court 
held  that  the  later  act  would  be  deemed  a  repeal  of  the  former  by  im- 
plication, even  had  it  contained  no  repealing  clause ;  that  where  the 
objects  of  two  statutes  are  the  same,  whether  by  way  of  punishment 
for  the  offense  or  of  indemnity  for  the  loss,  and  the  later  act  covers 
the  same  ground  as  the  former,  in  that  case  the  later  statute  must  be 
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deemed  not  oamalatlve,  but  as  a  substitute  for  the  earlier  one.  The 
decision  in  that  case  is  the  more  noteworthy  and  emphatic,  since  it 
modified  the  view  of  the  same  statutes  previously  expressed  in  the 
caee  of  Stockwell  v.  U.  S.  13  Wall.  581,  where  the  former  statute  was 
regarded  as  wholly  remedial,  and  the  latter  as  wholly  punitive;  and 
both  were  consequently  held  to  be  in  force.  In  the  Oase  of  Clafiin, 
the  court  say,  (97  U.  S.  552,  553 :) 

"If  this  were  truly  the  purpose  of  those  acts  their  objects  would  not  have 
been  the  same,  and  therefore  the  second  statute  oould  not  be  r^arded  as  re- 
pealing the  former.  Sut  a  renewed  and  more  careful  examination  of  the  two 
statute  has  convinced  us  that  congress,  in  the  act  of  1866,  had  in  view  not 
only  punishment  of  the  ofFense  described,  but  indemnity  to  the  government 
for  loss  sustained  in  consequence  of  the  criminal  conduct  of  those  guilty  of  the 
offense.  The  later  .act  denounces  a  forfeiture  of  the  goods  concealed,  etc.,  no 
matter  in  whose  hands  they  may  be  found.  If  the  forfeiture  of  double  the 
value  of  the  goods  denounced  by  the  act  of  1823  was  designed  to  secure  in- 
demnity to  the  government  for  the  wrong  done,  the  forfeiture  of  the  goods 
themselves,  declared  in  the  act  of  lb66,  must  have  been  intended  for  the  same 
purpose,  and  the  fine  and  imprisonment  were  superadded  as  a  vindication  of 
public  justice.  If  this  is  so,  as  we  now  think  it  is,  the  act  of  1866  supplied 
the  provisions  of  the  second  section  of  the  act  of  1823,  and  consequently  would 
have  repealed  them  had  it  contained  no  repealing  clause." 

In  the  Clafiin  Case,  it  will  be  observed,  there  was  no  absolute  repug- 
nancy between  the  act  of  1823  and  that  of >  1866;  the  former  forfeited 
double  the  value;  the  latter  forfeited  the  goods  themselves.  A  single 
statute,  however,  might  have  imposed  both  of  those  forfeitures,  and 
the  government  would  then  have  derived  thrice  the  value  of  the  goods — 
a  measure  of  damages  not  unfamiliar  in  revenue  legislation.  That 
case,  therefore,  was  not  one  of  absolute  repugnancy,  but  of  substitu- 
tion by  implication.  The  later  act,  besides  providing  criminal  pun- 
ishments, also  defined  the  indemnity  of  the  government;  and  this,  the 
supreme  court  held,  must  be  deemed  to  be  a  substitute  for  the  in- 
demnity provided  by  the  preceding  act. 

In  the  present  case,  in  lieu  of  the  alternative  forfeiture  of  the  goods  or 
their  value,  under  the  act  of  1868  and  section  2861,  the  moiety  act,  for 
the  indemnity  of  the  government,  denounces  the  absolute  forfeiture  of 
the  goods,  just  as  the  act  of  1866  did  in  the  Clafiin  Case;  and  like  that 
act,  also,  it  superadds  the  same  fine  and  imprisonment.  In  the  Clafiin 
Case,  the  later  act  provided  a  forfeiture  of  the  goods,  where  the  former 
act  provided  a  forfeiture  of  double  their  value.  In  the  present  case 
the  moiety  act  provides  absolute  forfeiture  of  the  goods,  where,  for 
the  same  offense,  the  earlier  act  provides  an  alternative  forfeiture  of 
the  goods  or  their  value.  The  present  case  is  as  clearly  one  of  sub- 
stitution as  that  of  Clafiin.  The  principles  upon  which  the  C<i«e  of 
Clafiin  was  decided  apply,  therefore,  in  full  force  to  the  present  case ; 
and,  in  addition,  we  have  here  a  clear  repugnancy  between  the  later 
alid  the  former  acts,  such  as  did  not  there  exist. 

4.  A  few  other  sections  of  the  moiety  act  furnish  some  considera- 
tions bearing  on  the  subject  under  discussion;  but  none  of  them,  as 
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it  seems  to  me,  are  very  important  or  decisive.  Tbe  only  section  in 
which  any  reference  is  made  to  forfeiture  of  value  is  section  14.  That 
section  .provides  that  no  omission  to  state  in  the  entries  any  of  the 
vaiious  small  matters  there  referred  to,  "without  intent  to  defrand 
the  revenue,"  shall  be  a  cause  of  forfeiture  of  goods  or  their  value;  but 
it  requires  the  collector  in  such  cases  to  add  double  the  amount 
omitted.  This,  it  may  be  said,  is  an  implied  recognition  of  the  exist- 
ence of  some  statute  providing  for  the  forfeiture  of  value  on  account 
of  such  omissions,  and  the  continuance  of  such  statutes  in  force, 
where  there  is  intent  to  defraud.  This  section,  however,  applies  to 
a  very  small  and  limited  class  of  errors  or  omissions  having  nothing 
tp  do  with  the  present  case.  There  were  pending  suits  to  which  the 
first  part  of  this  section  was  intended  to  apply,  and  that  alone  would  be 
a  sufficient  reason  for  the  reference  to  forfeitures  of  values.  The  infer- 
ence sought  to  be  drawn  from  it  is  of  a  negative  character,  and,  as  re- 
spects any  subject  clearly  embraced  in  section  12,  has  no  force  as 
against  the  express  provision  of  the  latter  section.  The  first  part  of  sec- 
tion 14  is  in  reality  surplusage,  except  as  introduction  to  the  last 
clause ;  since  under  section  16  no  such  forfeiture,  either  of  goods  or 
their  value,  in  existing  or  subsequent  suits,  could  be  had  without  an 
actual  intent  to  defraud.  The  essential  part  of  the  section  is  the  lat- 
ter half  of  it,  which  authorizes  the  collector  to  impose  double  the 
omitted  amounts  in  cases  free  from  fraud. 

Section  22  assigns  a  limitation  of  three  years  for  tne  recovery  of 
any  pecuniary  penalty  or  forfeiture  of  property.  This  section  could 
only  apply  to  future  suits.  If  forfeitures  of  value  were  supposed  to 
be  continued  thereafter,  no  reason  appears  why  suits  for.value  should 
not  have  been  included  within  the  period  of  limitation,  and  the  lan- 
guage have  been  made  to  read,  "forfeiture  of  property  or  the  value 
thereof."  So,  also,  in  the  last  paragraph  of  section  12,  we  find  no 
recognition  of  any  future  forfeiture  of  value,  such  as  would  have  been 
expected  if  such  forfeiture  was  intended  to  remain  as  part  of  the 
existing  law.  This  paragraph  declares  that  "anything  contained  in 
any  act  which  provides  for  the  forfeiture  or  confiscation  of  the  entire 
invoice  in  consequence  of  any  item  or  items  contained  in  the  same 
being  undervalued,  be  and  the  same  is  hereby  repealed."  The  par- 
agraph seems  to  have  been  inserted  shortly  before  the  passage  of 
the  bill,  by  amendment,  out  of  abundant  caution;  and  the  same  cau- 
tion which  dictated  that  would  naturally  have  provided,  not  merely 
against  a  forfeiture  or  confiscation  of  all  the  goods  invoiced,  but  also 
against  forfeiture  of  the  value  thereof,  if  forfeitures  of  value  had  been 
supposed  to  be  retained.  On  the  whole,  the  other  provisions  of  the 
moiety  act  seem  to  me  to  accord,  rather  than  to  disagree,  with  the 
construction  I  have  given  to  section  12. 

5.  In  what  has  been  said,  the  subject  has  been  considered  as 
though  sections  2864  had  contained,  when  enacted  on  the  twenty- 
second  of  June,  1874,  a  forfeiture  of  the  goods  or  the  value  thereof, 
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like  section  1  of  the- act  of  March  3,  1863,  from  which  section  2864 
was  taken.  In  fact,  however,  in  the  Revised  Statutes,  as  originally 
enacted,  section  2864  did  not  contain  the  words  "or  the  value  thereof," 
but  provided  for  the  simple  forfeiture  of  the  goods.  By  the  act  of 
February  18,  1875,' entitled  "An  act  to  correct  errors  and  to  supply 
omissions  in  the  Bevised  Statutes  of  the  United  States,"  this  omis* 
sion  in  section  2864  was  corrected  by  restoring  the  words  "or  the 
value  thereof,"  as  they  stood  in  section  1  of  the  act  of  March  S,  1863, 
and  as  section  2864  now  stands  in  the  second  edition  of  the  Bevised 
Stptues. 

On  behalf  of  the  government  it  is  claimed  that  this  act  of  1875  has 
re-enacted  forfeitures  of  value  in  the  cases  provided  by  section  2864, 
because  it  1b  an  act  later  than  the  moiety  act,  and  directs  that  section 
2864  be  amended  by  inserting  the  words  "or  the  value  thereof."  If 
the  act  of  1875  had  been  designed  as  new  legislation  intended  to 
change  the  law  existing  at  the  time  of  its  passage,  in  spite  of  any 
statutes  passed  after  December  1,  1873,  it  would  undoubtedly  have 
the  e£fect  claimed  for  it.  A  slight  consideration,  however,  of  the  cir* 
cumstances  and  of  the  enacting  clause  of  the  act  itself,  are  sufficient 
to  show  that  such  was  not  the  intent  of  the  act  of  1875,  and  that 
no  such  effect  can  be  given  to  it.  The  sole  purpose  of  that  act  was 
evidently  to  correct  textual  errors  and  omissions  in  the  work  of  revis- 
ing the  statutes,  and  to  make  the  printed  volume  called  the  Bevised 
Statutes  state  truly  and  correctly  what  it  was  intended  to  state, 
namely,  the  statutory  law  as  it  existed  on  the  first  of  December,  1873. 
That  such  only  was  the  purpose  of  the  act  of  1875,  is  stated,  as  it 
seems  to  me,  as  clearly  and  emphatically  as  words  can  express,  in 
the  enacting  clause  of  the  act  itself,  which  is  as  follows:  "Be  it  en- 
acted, etc.,  that  for  the  purpose  of  correcting  errors  and  supplying 
omissions  in  the  act  entitled  'An  act  to  revise  and  consolidate  the 
statutes  of  the  United  States  in  force  on  the  first  day  of  December, 
1873,'  so  as^to  make  the  same  truly  express  such  laws,  the  following 
amendments  are  hereby  made  therein : "  Then  follow  67  amendments. 
The  thirty-third  is  thd  one  here  in  question,  amending  section  2864 
by  inserting  after  the  word  "merchandise"  the  words  "or  value 
thereof."  The  enacting  clause  above  quoted  declares  that  this  amend- 
ment to  section  2864  "is  hereby  made"  so  as  to  make  the  same  (sec- 
tion 2864)  "truly  express  such  law;"  that  is,  the  law  on  that  subject 
in  force  on  December  1,  1873.  Necessarily,  therefore,  this  amend- 
ment must  be  read,  not  as  new  legislation,  or  as  a  new  law  enacted 
on  February  18,  1875,  to  take  effect  from  that  time,  and  to  change 
intermediate  legislation,  but  simply  as  a  correction  of  the  text  of  the 
Bevised  Statutes,  so  as  to  make  section  2864  express  what  it  was  in- 
tended to  express,  namely,  that  by  the  law  as  it  existed  on  the  first 
day  of  December,  1873,  for  the  causes  there  mentioned,  the  mer- 
chandise or  its  value  should  be  forfeited. 
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In  BO  far  as  the  former  law,  by  an  anintentional  omission,  was  nnwit- 
tingly  repealed  by  force  of  section  5696,  the  object  of  the  act  of  1875 
was  to  restore  the  law  as  expressed  in  the  Bevised  Statutes  to  what  it 
actually  was  on  December  1, 1873,  and  to  what  the  rerisors  and  con- 
gress intended  to  express  in  them.  If  there  were  no  independent 
statutes  in  the  mean  time  modifying  the  law  as  it  existed  on  Decem- 
ber 1,  1873,  the  effect  of  the  act  of  1875  was,  indirectly,  also  to  re- 
store the  law  on  and  after  February  1^  1875,  to  what  it  was  on  De- 
cember 1, 1873,  by  doing  away  with  the  effect  of  the  repealing  clause 
of  the  Bevised  Statutes  on  that  particular  subject,  (section  5596.) 
That,  however,  was  the  indirect  result,  not  the  direct  object,  of  the 
law  of  1875.  The  object  was  to  make  the  Revised  Statutes  what  they 
professed  and  were  intended  to  be — a  true  statement  of  thft  law  exist- 
ing on  December  1,  1873;  and  where  there  were  other  subsequent 
statutes  designed  to  change  the  law  existing  on  that  date,  the  act  of 
1875  plainly  had  no  reference  to  them,  and  no  design  to  abrogate 
those  changes.  Such  subsequent  acts  modify  the  Bevised  Statutes 
as  amended  by  the  act  of  1875,  because  the  amendments  of  1875  were 
designed  as  corrections  of,  and  as  a  part  of,  the  Bevised  Statutes 
themselves,  and  not  as  new  legislation  on  the  topics  to  which  they 
relate.  The  amendment  must  be  treated,  for  all  purposes,  precisely 
as  if  it  bad  been  a  part  of  section  2864  as  originally  enacted ;  and 
section  2864  is  therefore  subject,  in  its  amended  form,  to  the  provis- 
ions of  section  5601,  decIaHng  that  all  acts  passed  after  December  1, 
1873,  in  conflict  with  any  provision  contained  in  the  B«vised  Statutes, 
shall  have  effect  as  subsequent  statutes,  and  as  repealing  any  portion 
of  the  Revision  inconsistent  therewith,  and  hence  subject  to  the  mod- 
ifications of  the  moiety  act  as  a  subsequent  statute.  This  intention, 
so  plainly  indicated  by  the  enacting  clause,  is  still  further  indicated 
from  the  last  section  of  the  act  of  1875,  namely,  that  the  secretary 
of  state  is  "directed,  if  practicable,  to  cause  this  to  be  printed  and 
bound  in  the  volume  of  the  Revised  Statutes  of  the  United  States." 

This  precise  question,  as  to  the  construction  of  the  act  of  February 
18,  1875,  arose  in  the  court  of  claims,  in  Ludington  v.  U.  S.  15  Court 
Gl.  453.     In  the  opinion  of  the  court,  Biceabdson,  J.,  says : 

"In  our  opinion  this  amendment  {C.  e.,  under  tlie  act  of  1875)  waa  not  in 
the  nature  of  a  new  enactment;  it  is  to  be  talten  and  construed  as  thouglithe 
Bevised  Statutes  had  been  originally  adopted,  witti  the  alterations  thus  made 
incorporated  into  them  in  their  proper  place,  as  has  been  done  in  the  second 
edition;  and  that  they  are  all  subject  to  the  provisions  of  sections  5595  and 
5601." 

No  case  has  been  referred  to  intimating  any  different  construction, 
and  it  seems  to  me  entirely  clear  from  the  language  of  .the  act  itself. 
See,  also,  Wright's  Case,  15  Court  CI.  80. 

A  somewhat  similar  question  arose  in  the  case  of  Reg.  v.  Overseers 
of  St.  Giles,  3  El.  &  £1.  223,  in  which  the  court  of  queen's  bench  held 
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ttat  the  act  of  11  &  12  Vict.  c.  Ill,  correcting  certain  errors  in  the 
provisions  of  the  act  of  9  &  10  Yiot.  c.  66,  mast  be  considered  and 
read  as  forming  parts  of  the  original  act- 
Prior  to  the  enactment  of  the  Revised  Statutes  there  was  no  exist- 
ing law  which  gave  apj  color  to  the  supposition  that  the  alternative 
forfeiture  of  the  goods  or  the  value  thereof,  as  provided  by  section  1 
of  the  act  of-  March  3,  18G3,  had  been  repealed.     The  omission,  by 
the  revisors,  of  the  words  "or  the  value  thereof,"  in  section  2864,  was 
plainly  an  error.     This  appears  conclusively  on  consulting  their  orig- 
inal report,  title  36,  entitled  "collection  of  duties  upon  imports,"  in 
which  section  2804  is  embraced.    That  report  is  prefaced  by  the  fol- 
lowing note : 

"N.  B.  In  this  pamphlet,  words  in  the  section  printed  In  Ualies  are  new; 
those  in  braclcets  [thasj  are  found  in  the  existing  law,  but  are  recommended 
to  be  omitted." 

Section  2864,  as  contained  in  that  report,  has  no  words  either  in 
italics  or  in  brackets.  As  it  was  not  the  duty  of  the  revisors  to  change 
the  law,  but  to  consolidate  it,  and  as  they  were  authorized  to  omit  only 
redundant  or  obsolete  enactments,  and  to  make  such  alterations  as 
might  be  necessary  to  reconcile  the  contradictions,  supply  the  omis- 
sions, and  amend  the  imperfections  of  the  original  text,  (14  St.  at 
Large,  p.  74,  §  2,)  it  is  clear  that  the  omission  of  the  words  "or  the 
value  thereof"  in  their  report  of  section  2864,  without  reference  to 
this  omission,  either  in  italics  or  in  brackets,  these  words  being  a 
material  part  of  the  exi&ting  law,  must  have  been  accidental. 

The  debates  in  congress  show  most  clearly  that  the  intention  of  the 
act  of  1875  was  to  correct  errors,  and  not  to  enact  new  legislation  to 
speak  from  that  date.  Mr.  Poland,  in  introducing  into  the  house  the 
act  of  February,  1875,  said  that  the  object  was  simply  to  correct  the 
errors  of  the  revisors  and  to  make  it  certain  that  the  law  is  not 
changed.     Mr.  Hoar  said : 

"We  did  our  very  best  that  our  Be  vision  of  the  law  should  not  change  the 
existing  law  in  any  particular.  It  has  been  discovered  that  by  jnisprints,  by 
an  occasional  omission  of  a  word,  by  perhaps  some  misappreheosion  by  the 
revisors  as  to  the  effect  of  a  phrase,  the  law,  in  our  judgment  has  been 
changed  in  some  particulars  by  the  Revision.  We  have  now  introduced  a 
bill  simply  to  restore  the  law  to  what  tt  was;  and  I  think  members  of  the 
house  should  not,  because  they  thinit  particular  legislation  desirable,  en- 
deavor to  bold  on  to  what  was  accidentally  done,  without  its  being  under- 
stood by  the  house  or  the  committee.  I  submit  that  we  should  pass  this  bill 
just  as  it  is,  and  if  a  change  of  the  law  upon  any  point  be  desired,  let  it  be 
done  by  affirmative  legislation." 

In  the  senate,  Senator  Gonkling,  in  a  striking  passage  too  long  to 
be  quoted  in  fall,  said : 

"Certain  words  which  stood  in  the  lawt  which  are  part  of  the  law,  which 
are  operative  words,  whicli  the  commissioners  originally,  and  all  who  fol- 
lowed them,  including  the  two  houses  of  congress,  were  directed  to  preserve 
and  reproduce  unimpaired,  certain  such  words,  it  turns  out,  were  dropped," 
(from  the  Bevision.)    "Now,  what  is  the  function  of  this  bill?    Simply  to 
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put  them  back — simply  to  correct  this  deviation  from  the  statutes.  Thera- 
fore,  it  is  a  great  deal  more  then  the  senator  from  California  says.  It  is 
more  than  the  case  where  in  a  single  instance,  by  a  simple  act  of  legislation, 
the  two  houses  of  congress  inadvertently  fall  into  au  error.  It  is  a  case 
where  a  whole  course  of  legislation  required  one  single  thing,  to-wit,  a  truth- 
ful and  absolute,  reflex  of  the  whole  body  of  law  as  it  stood;  and  in  attempt^ 
ing  to  do  that,  all  concerned,  including  the  two  houses  of  Congress,  fell  into  • 
an  error.  Now  we  come  with  this  bill,  the  purpose  of  which  is  to  correct 
that  error;  and  what  does  the  honorable  senator  from  Connecticut  propose? 
To  hold  up  for  e.xamin:ition  the  merits  of  the  original  provision;  and  when 
we  are  attempting  to  verify  and  oorreot  a  purely  ministerial  proceeding  of 
codifying  the  laics,  the  senatoi  wishes  to  go  into  the  broad  question  of  the 
merits  of  those  laws  which  we  proceeded  to  codify.  *  *  *  We  are  now 
simply  engaged  in  making  a  truthful  completion  of  that  work  in  which  com- 
missioners, committees,  and  congress  have  been  engaged,  which  has  no  more 
to  do  with  the  merits  or  the  defects  of  the  laws  as  they  exist  than  the  paint- 
ing of  the  portrait  truthfully  lias  to  do  with  the  beauty  or  the  deformity,  the 
Hue  or  the  age,  of  the  original  from  which  it  is  painted.  If  this  codification 
is  true  and  honest,  it  is  a  reproduction  of  the  laws  as  they  stand,  and  not  a 
production  of  the  laws  as  the  senator  from  Connecticut  thinks  they  ought  to 
stand,  and  as  he  is  abundantly  able  to  make  them  stand,  when  we  are  con- 
sidering a  bill  appropriate  for  that  purpose. " 

It  is  very  dear,  therefore,  that  nothing  was  further  fi'om  the  inten- 
tion of  congress  in  passing  the  act  of  February,  1875,  than  to  enact 
new  legislation,  or  to  abrogate  those  changes  in  the  law  existing  on 
December  1,  1873,  which  it  had  designedly  made  by  other  statutes 
passed  since  the  latter  date.  Had  such  been  the  intent  of  the  act  of 
1875,  its  passage  would  have  involved  a  reconsideration  and  revision 
of  every  statute  passed  between  December  1, 1873,  and  February  18, 
1875. 

6.  It  is  urged,  however,  that  if,  by  the  moiety  act,  the  forfeitures 
of  value  were  already  repealed,  no  reason  remained  why  congress,  in 
1875,  should  pass  the  act  to  amend  section  2864  of  the  revised  stat- 
utes by  inserting  the  words  "or  the  value  thereof,"  unless  they  in- 
tended to  re-enact  that  provision  of  the  law.  Wuat  has  been  already 
said  seems  a  Bufficient  answer  to  this  objection.  By  the  Bevision 
congress  had  undertaken  to  declare  what  was  the  statutory  law  exist- 
ing on  December  1,  1873.  The  Revised  Statutes  as  enacted  pur- 
ported and  professed  to  state  this  law  truly,  (sections  5595,  5596,) 
but  they  did  not  do  so.  Section  2864,  among  others,  was  a  false 
statement  of  the  law  as  existing  on  December  1,  1873,  in  an  impor- 
tant particular,  through  the  omission  of  the  words  "or  the  value 
thereof."  Historical  truth,  if  nothing  more,  "required  the  omission 
of  these  words  to  be  supplied ;  otherwise,  the  statutes  as  enacted 
would  remain  a  lasting  monument  of  error.  This  alone,  even  if  there 
were  no  practical  reasons  for  correcting  the  error,  would  have  been  a 
sufficient  reason  for  the  amendment  made  by  the  act  of  1875 — an 
amendment  which  did  not  profess  to  be  new  legislation,  but  an  amend- 
ment of  the  Revised  Statutes  only. 


Digitized  by 


Google 


ONITEO  STi.TB3   V.  ACFfHOBDT.  ■   900 

But  there  were  reasons  of  a  practical  character,  also,  rendering  it, 
if  not  essential,  at  least  appropriate  and  desirable,  that  the  correction 
should  be  made,  notwithstanding  the  fact  that  forfeitures  of  vajue 
under  section  2864  were  already  repealed  by  the  moiety  act.  For  the 
Eevieed  Statutes,  passed  June  22,  1874,  through  the  omission  of  the 
■words  "or  the  value  thereof,"  seemed  to  declare  that  on  December  1, 
1873,  and  subsequent  thereto,  no  law  was  in  force  authorizing  a  forfeit- 
ure of  value  for  the  causes  stated  in  section  2864,  (section  5596.)  This 
was  false  and  deceptive.  The  forfeiture  of  value  had  not  been  repealed 
by  any  existing  law  until  the  passage  of  the  Bevised  Statutes  and  of 
the  moiety  act,  on  the  same  day,  in  June,  1874.  Forfeitures  of  value 
might  have  been  incurred  upon  entries  made  in  the  mean  time,  and 
suits  therefor  might  have  been  then  pending,  in  which  the  right  of  re- 
covery would  appear  to  be  swept  away,  through  the  false  declaration 
of  the  Bevised  Statutes,  that  on  the  first  of  December,  1873,  notwith- 
standmg  the  act  of  March  3, 1863,  (section  2864,)  only  a  proceeding 
for  the  forfeiture  of  the  goods  could  be  maintained.  To  prevent  con- 
fusion and  embarrassment  in  suits  arising  out  of  transactions  occurring 
during  the  period  from  December  1, 1873,  to  June  22, 1874,  it  was  de- 
sirable, if  not  necessary,  that  the  correction  of  section  2864  should 
be  made.  The  law  forfeiting  value  was  stiU'in  force  during  this  period, 
notwithstanding  the  false  declaration  of  section  2864,  as  originally  en- 
acted, and  section  5596  to  the  contrary,  (U.S.  v.  Chflin,  97  U.  S.  548, 
549;)  but  the  false  statement  of  what  the  law  was  on  December  1, 
1873,  and  afterwards,  as  presented  by  section  2864,  as  originally  en- 
acted, was  calculated  to .  create  great  practical  embarrassment,  and 
needed  to  be  corrected  accordingly. 

For  these  reasons,  I  must  treat  the  amendments  made  by  the  act  of 
February  18,  1875,  as  parts  of  the  Bevised  Statutes,  and  as  though 
section  2864  had  been  originally  enacted  in  its  amended  form.  The 
moiety  act,  imder  section  5601,  is  to  be  regarded  as  subsequent  legis- 
lation ;  and  as  section  12  of  that  act,  both  by  implication  and  by  clear 
repugnancy,  repeals  the  pre-existing  law  authorizing  the  alternative 
forfeiture  of  the  goods  or  their  value  in  cases  of  fraudulent  underval- 
uations, it  follows  that  the  plaintiff  could  not,  upon  any  possible  proof, 
recover;  and  a  verdict  must,  therefore,  be  directed  for  the  defendant. 


i 


This  case  was  affirmed  by  Wallace,  J.,  on  appeal  to  the  circuit  court. 
May  5,  1884.    No  opinion  rendered. 
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Unitbd  Statbs  V.  Ljlnb. 

{dreuit  Court,  E.  D.  Wiseontin.    December  27, 1888.) 

Public  Land — Entry— Kioht  to  Cut  Tiitbbr. 

Odb  who  has  entered  upon  public  land  according  to  law  for  the  purpose  of 
claiming  a  homestead  therein,  and  is  residing  thereon  in  good  faith,  and  im- 
proving it  for  agricultural  purposes,  is  entitled  to  cut  so  much  timber  from  the 
land  as  is  necessary  for  his  actual  improvements;  but  until  he  has  received  his 
patent  he  cannot  cut  timber  for  any  other  purposes  aor  under  any  other  con». 
ditions. 

At  Law. 

G.  W.  Hazelton,  for  the  United  States. 

James  Freeman,  for  defendant. 

Dtbb,  J.,  (charging  jury.)  This  is  an  action  of  replevin  to  re- 
cover a  quantity  of  timber  claimed  by  the  government  to  have  been 
illegally  cut  by  the  defendant  from  certain  lands  in  Langlade  county 
in  this  state. .  The  claim  of  the  plaintiff  is  that  the  defendant  cut  152 
pine  trees  standing  on  this  land  amounting  to  156,851  feet.  It  seems 
that  in  March,  1882,  the  defendant  made  an  entry  of  the  lands  men> 
tioned,  being  a  quarter  section,  as  and  for  a  homestead  under  the  laws 
of  the  United  States,  as  every  person  who  is  the  head  of  a  family, 
and  a  citizen  of  the  United  States,  is  entitled  to  do.  There  is  testi- 
mony tending  to  show  that  he  went  into  occupancy  of  the  premises, 
and  it  does  not  seem  to  be  disputed  that  in  the  winter  of  1882-83 
he  oat  from  the  land  a  quantity  of  pine  timber  growing  thereon. 
The  controversy  between  the  parties  is  concerning  his  right  to  cut 
this  timber  and  the  quantity  he  cat.  It  is  permissible  for  any  such 
land  claimant,  provided  he  is  living  on  the  land  and  improving  it  for 
agricultural  purposes,  to  cut  and  remove  from  the  portion  thereof  to 
be  cleared  for  cultivation  so  much  timber  as  is  actually  necessary  for 
that  purpose,  or  for  buildings,  fences,  and  other  improvements  on  thfr 
land  entered.  This  he  has  a  lawful  right  to  do.  But  where  the  per- 
son does  not  make  the  land  bis  actual  residence,  and  cultivate  and 
improve  it,  or  where  the  timber  is  not  cut  for  the  purpose  of  clearing 
and  improving  the  land  for  agricultural  purposes,  or  where  the  facts 
show  thut  the  entry  was  not  made  in  good  faith,  but  for  the  mere  pur- 
pose of  stripping  the  land  of  the  valuable  timber  upon  it,  the  case  is 
one  in  which  the  cutting  is  unlawful.  In  clearing  for  cultivation,, 
should  there  be  a  surplus  of  timber  over  what  is  needed  for  purposes 
of  improvement,  the  claimant  may  lawfully  sell  or  dispose  of  such  sur- 
plus ;  but  it  is  not  lawful  for  him  to  strip  the  lands  of  its  timber  for 
the  sole  purpose  of  sale  or  speculation,  until  he  has  made  final  proof 
and  acquired  title. 

These  are  the  principles  of  law  governing  this  case,  and,  as  yoa 
perceive,  the  primary  question  here  is,  did  the  defendant  out  this 
timber  for  agricultural  purposes ;  that  is,  in  good  faith,  for  the  pur- 
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pose  of  improving  the  land  ?  What  was  his  object  ?  Was  it  to  clear 
the  land  for  cultivation  ?  Was  it  in  pursaance  of  a  purpose  to  im- 
prove the  land  and  to  make  it  his  home  *?  Or  was  his  purpose  merely 
to  cut  the  timber  off  without  reference  to  immediate  future  use  of 
the  land,  and  to  sell  and  make  money  out  of  the  timber  so  cut  ?  Iq« 
cidental  to  these  points  of  inquiry  is  the  question  whether  or  not  he 
entered  the  land  in  good  faith,  intending  to  use  and  occupy  it  as  a 
homestead.  Indeed,  as  you  see,  the  question  involved  is  largely  one 
of  good  faith,  and,  in  determining  whether  the  timber  was  oat  for 
purposes  of  husbandry,  or  merely  for  purposes  of  sale  and  pecuniary 
profit,  you  will  look  into  the  circumstances  under  which  the  cutting 
was  done,  the  manner  in  which  the  timber  was  cut  with  reference  to 
localities  on  the  land,  and  the  kind  and  quantity  of  timber  cut.  Too 
will  consider  what  improvements  there  were  upon  the  land,  whether 
the  defendant  was  living  on  the  land;  in  short,  whether  he  was  deal- 
ing with  it  in  good  faith  intending  to  cultivate  and  improve  it  for 
farming  purposes. 

Tou  understand  what  the  claims  of  the  parties  are.  The  defend- 
ant insists  that  he  in  good  faith  entered  the  land  for  a  homestead; 
that  he  made  improvements  upon  it;  that  he  was  making  prepara- 
tions for  other  improvements  when  notice  was  given  him  of  the  can- 
cellation of  his  entry  and  claim;  that  he  occupied  and  lived  on  the 
land ;  and  that  the  timber  in  question  was  cut  for  the  sole  purpose 
of  improTing  the  land  and  devoting  it  to  agricultural  uses.  If  this 
be  so,  then  the  plaintiff  is  not  entitled  to  recover.  But  the  contrary 
of  all  this  is  claimed  by  the  government,  and  its  contention  is  thai 
the  land  was  not  occupied  by  the  defendant  in  good  faith  as  and  for 
a  homestead ;  that  this  timber  was  cut  with  the  primary  purpose  of 
Belling  it  and  making  money  out  of  it;  that  if  was  not  the  intention 
of  the  defendant  in  good  faith  to  cultivate  and  improve  the  land ;  and 
that  the  cutting  of  the  timber  was  not  done  for  the  purpose  of  clearl 
ing  the  land  for  agricultural  uses.  Various  circumstances  are  relied 
on  in  support  of  this  claim,  and,  if  the  government's  contention  is 
supported  by  the  facts  of  the  case,  then  the  conclusion  must  be  that 
the  timber  was  illegally  cut,  and  the  plaintiff,  in  that  state  of  the  case, 
would  be  entitled  to  recover  it  in  this  action. 

Verdict  for  plaintiff.  ' 
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Unites  STikTES  v.  Evans. 

[T)i»lTiet  Court,  D.  California,    April  3, 1884.) 

PRoctmiNO  THE  Ck>UMiBBroii  OF  Perjukt — Elemkntb  op  the  Crihb — Kwowx.- 

BDOB. 

To  constitute  the  crime  of  procuring  perjury  to  be  committed,  it  is  not  enough 
tliat  both  the  accused  and  the  false  witness  knew  the  falsity  of  the  statements 
sworn  to,  but  the  accused  must  also  have  known  that  the  witness  knew  the 
statements  to  be  false. 

Indictment  for  Subornation  of  Perjury.     On  demurrer. 

S.  G.  Hilborn,  U.  S.  Atty.,  and  Carroll  Cook,  Asst.  U.  S.  Atty.',  for 
the  United  States. 

A.  P.  Van  Dtizer  and  J.  J.  De  Haven,  for  defendant. 

HoFPMAN,  J.  The  indictment,  after  the  usual  formal  allegations, 
which  seem  to  be  quite  sufficient,  charges  in  substance  that  the  de- 
fendant procured  one  Burnett  to  commit  the  crime  of  perjury  by 
Bwoaring  to  certain  allegations  contained  in  an  affidavit  made  and 
subscribed  by  him  on  an  application  for  an  entry  of  certain  timber 
lands.  It  avers  that  Burnett  knew  that  these  allegations  wore  false, 
and  it  negatives  them  by  averring  what  the  facts  were.  It  also  avers 
that  the  defendant,  when  he  procured  Burnett  to  swear  to  these  alle- 
gations, also  knew  that  they  were  false.  It  does  not  aver  that  he 
knew  that  Burnett  was  aware  of  their  falsehood.  To  sustain  an  indict* 
ment  for  procuring  a  person  to  commit  perjury  it  is  obviously  neces- 
sary that  perjury  has  in  fact  been  committed.  It  cannot  be  com- 
mitted unless  the  person  taking  the  oath  not  only  swears  to  what  was 
false,  but  does  so  willfully  and  knowingly.  He  who  procures  another 
to  commit  perjury  mast  not  only  know  that  the  statements  to  be 
sworn  to  are  false,  but  also  that  the  person  :srho  is  to  swear  to  them 
knows  them  to  be  false ;  for  unless  the  witness  has  that  knowledge  the 
intent  to  swear  falsely  is  wanting,  and  he  commits  no  perjury.  It  is 
therefore  essential  that  the  indictment  should  aver,  not  only  that  the 
statements  made  by  the  witness  were  false  in  fact,  and  that  he  knew 
them  to  be  false,  but  also  that  the  party  procuring  him  to  make  those 
statements  knew  that  they  would  be  intentionally  and  willfully  false  on 
the  part  of  the  witness,  and  thus  the  crime  of  perjury  would  be  com- 
mitted by  him. 

The  allegations  of  the  indictment  in  this  case  are  consistent  with 
a  belief  on  the  part  of  the  defendant  that  the  party  alleged  to  have 
been  suborned  supposed  the  statements  he  was  expected  to  make  to 
be  true.  In  that  case  be  would  not  be  guilty  of  perjury,  nor  could  the 
defendant  be  adjudged  guilty  of  procuring  him  to  commit  perjury. 

Demurrer  sustained.  "" 

See  U.  8.  v.  Dennee,  3  Woods,  39;  Com.  v.  Bouglass,  5  Mete.  244;  2  Arclib. 
Crim.  Pr.  &P1.  Pom.  Xotes,  1750;  2  Wliart.  Crijn.  Law,  (8th  Ed.)  1329. 
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BaASLBT  and  others  v.  Dull  and  others. 

(OKroiMt  0<»tri,W.  D.  Pmruyltania.    March  24, 1884.) 

1.  Patents  fob  Intentions— Dbath  of  Patbwtkk— Titlb  Vbbts  m  Aduinis- 

TRATOR. 

Under  the  act  of  July  8, 1870,  and  the  Revised  Statutes,  upon  the  death  of  a 
patentee  intestate,  the  title  to  the  patent  rests  in  his  administrktor,  and  not  in 
his  heirs. 
a.  Samb— Connbtrdction  of  Patent. 

In  the  interpretation  of  a  patent,  the  court,  proceeding  in  a  liberal  spirit, 
should  sustain  the  oonstruction  claimed  by  the  patentee  himself,  if  this  can  be 
done  Consist-ently  with  the  language  he  has  employed. 
3.  Bajce — Patent  No.  121,746— Inichikgement. 

Letters  patent  No.  121,746,  for  an  apparatus  for  drying  sand  and  gravel, 
granted  to  Allen  H.  Bauman,  December  12, 1871,  construed,  and  the  defendants 
i4eUi  to  infringe. 

In  Equity. 

BakeweU  ds  Kerr,  for  complainants. 

George  H.  Christy,  for  defendants. 

AcHESON,  J.  The  grounds  of  defense  are — First,  that  the  plain- 
tiffs have  not  shown  title  to  the  patent  sued  on ;  and,  secondly,  that 
there  has  been  no  infringement  by  the  defendants. 

1.  The  patent  was  granted  on  December  12,  1871,  to  Allen  H. 
Baoman.  He  subsequently  died  intestate,  and  letters  of  administra- 
tion upon  his  estate  were  duly  issued  to  Beuben  F.  Bauman,  who  as 
administrator  sold  and  assigned  the  patent  to  the  plaintiffs.  The 
defendants  controvert  the  title  thus  acquired,  maintaining  that  upon 
the  death  of  the  patentee,  intestate,  the  patent  became  vested  in  his 
heirs,  and  therefore  that  the  administrator  was  without  authority  to 
make  sale  and  assignment  thereof.  The  argument  is  based  on  the 
change  in  the  patent  law  made  by  the  twenty-second  af^ction  of  the 
act  of  July  8,  1870,  (reproduced  in  section  4884  of  the  Revised  Stat- 
utes,) whereby  it  is  enacted  that  the  patent  shall  contam  "a  grant  to 
the  patentee,  his  heirs  or  assigns,"  the  previous  legislation  having 
provided  for  a  grant  to  the  patentee,  his  heirs,  administrators,  execu- 
tors, or  assigns.  This  change,  in  connection  with  some  other  provis- 
ions of  the  existing  law,  it  is  contended  indicates  an  intention  on  the 
part  of  congress  to  secure  the  benefits  of  the  invention  to  the  heirs  of 
the  deceased  patentee,  in  case  of  intestacy,  to  the  exclusion  of  the  ad- 
ministrator. An  impressive  argument  was  made  by  counsel  in  sup- 
port of  this  view.  But  the  contrary  has  just  been  decided  in  the  first 
circnit  in  the  case  of  Shaw  Relief  Valve  Co.  v.  City  of  New  Bedford, 
19  Fed.  Bjssp.  753,  in  which  was  involved  the  identical  question  now 
before  me.  To  the  able  opinion  of  Judge  Lowell  in  that  ease  I  can 
add  nothing.     Adopting  hie  conclusion  I  must  overrule  this  defense. 

2.  Whether  or  not  the  defendants  infringe  depends  on  the  construc- 
tion to  be  given  to  the  claim.    The  subject-matter  of  the  patent  is  a 
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machine  for  drying  sand  and  gravel.  The  invention  (so  the  specifi- 
cation declares)  relates  to  the  combination  of  iron  or  metal  pipe  or 
pipes,  80  constructed  and  arranged  in  parallel  and  longitudinal  lines 
as  to  form  a  surface  upon  which  the  wet  sand  or  gravel  is  placed  to 
be  dried  by  the  application  of  fire  or  steam.  The  surface  formed  by 
the  pipe  or  pipes  forms  the  bottom  of  a  box  or  frame  which  contains 
the  wet  sand  or  gravel.  The  pipe  or  pipes  throughout  the  whole  sur- 
face are  heated  by  fire  or  steam  passing  through  them,  so  as  to  dry 
the  sand  or  gravel,  which,  when  dried,  slips  and  passes  through  the 
openings  or  spaces  between  the  lines  of  pipe,  the  wet  sand  or  gravel 
in  the  box  or  frame  above  drying  gradually  and  passing  through, 
ready  for  shipment  and  use.  "AA  is  the  box  or  frame  in  which  the 
wet  sand  or  gravel  is  placed  preparatory  to  being  dried.  The  bottom 
of  this  box  or  frame  is  formed  by  the  sets  of  pipes  shown  by  cc,  etc.  On 
the  surface  formed  by  these  pipes  the  wet  sand  or  gravel  rests  and 
adheres  until  it  becomes  dried,  when  it  passes  through  the  openings 
or  spaces  between  the  pipes."  If  fire  is  used,  the  pipes  are  heated 
from  a  fire-chamber  at  one  end,  the  fire,  heat,  and  smoke  passing 
through  the  pipes  into  flues  at  the  other  end ;  but  the  arrangement 
described  for  heating  the  pipes  is  somewhat  different  when  steam  is 
employed. 

In  the  body  of  the  specification  occurs  the  following  passage : 

"Immediately  underneath  the  whole  of  the  surface  formed  by  the  pipes  Is 
placed  a  wire  sieve,  FF,  to  prevent  the  sand  or  gravel  from  passing  too  rap- 
idly through  the  spaces  or  openings  between  the  pipes,  and  before  the  same 
is  sufficiently  dried;  the  sieve  so  used  to  be  coarse  or  fine,  according  as  the 
sand  or  gravel  is  coarse  or  fine." 

There  is  but  a  single  claim,  which  is  in  these  words : 

"The  apparatus  herein  described  for  drying  gravel  or  sand,  consisting  of 
the  fire-chamber,  flues,  heating  pipes,  and  case,  all  constructed  and  arranged 
substantially  as  set  forth." 

The  word  "case"  does  not  appear  in  the  descriptive  part  of  the  spec- 
ification, 'and  is  used  in  the  claim  only.  What  does  the  term  com- 
prehend? The  defendants  insist  that  it  includes  the  sieve,  FF,  as 
an  essential  constituent;  and  as  they  do  not  use  a  sieve  or  any  sub- 
stitute therefor,  it  is  contended  that  they  do  not  infringe.  Webster 
defines  "case"  to  be  "a  covering,  box,  or  sheath;  that  which  incloses 
or  contains."  Now,  turning  to  the  specification  we  discover  that  AA 
is  a  "box  or  frame"  in  which  the  wet  sand  or  gravel  is  placed  to  be 
dried.  Whatconstitutes  the  bottom  of  this  box?  Is  it  the  sieve  ?  Cer- 
tainly not,  if  the  specification  is  to  furnish  the  answer ;  for  it  distinctly 
asserts,  not  once  only,  but  twice,  that  the  bottom  of  the  box  or  frame, 
AA,  is  composed  of  sets  of  pipes  so  constructed  as  to  form  a  surface 
upon  which  the  wet  sand  or  gravel  rests  during  the  drying  process. 
We  have,  therefore,  the  "case"  complete  in  all  its  parts  withont  the 
aid  of  the  sieve,  FF.  In  fact,  it  is  not  an  essential  part  of  the  ma- 
chine, for  without  its  co-operation  the  apparatus  successfully  performs 
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its  contemplated  work.     The  truth  seems  to  be  that  the  sieve,  under 
certain  conditions,  ma;  be  a  serviceable  addition  to  the  machine,  but 
is  xiot  an  indispensable  part.    And  as  it  is  not  mentioned  in  the  claim, 
&xkd  is  not  necessary  either  to  constitute  the  "case"  or  to  the  success- 
ful working  of  the  apparatus,  it  woftld  seem  to  be  a  fair  conclusion 
ttiat  is  not  an  element  of  the  patented  combination.     This  view  but. 
coDforms  to  the  spirit  of  the  rule  for  the  interpretation  of  patents  au- 
tlioritatively  declared  in  Klein  v.  Ru8$ell,  19  Wall.  466,  where  it  ia 
8a.id: 

"The  court  should  proceed  in  a  liberal  spirit,  eo  as  to  sustain  the  patent 
and  the  construction  claimed  by  the  patentee  himself,  if  this  can  be  done  con- 
sistently with  the  language  he  has  employed." 

Let  a  decree  be  entered  in  favor  of  the  plaintiffs. 


JjiiOYD  V.  MiLiiEB  and  others. 
{Circuit  Court,  W.  V.  Fenntj/lvania.    Febniary  12, 1884.) 

1.  Patbntb  for  lirvBNTioss— PnDDMNQ-FnwrACK. 

Letters  patent  No.  135,650,  granted  February  11, 1873,  to  E.  LloTd,  for  sn 
improvement  in  puddling-furuaceg,  construed,  and  htid,  not  to  be  infringed  by 
the  defendants 

2l  Same — Ihfbtnoemknt. 

The  plaintiffs'  invention,  which  secures  protection  from  the  intense  heat, 
to  the  walls  of  the  chimney  or  stack  of  the  puddling-furnoce,  by  means  of  an 
opening  into  tlie  stack  at  its  base,  whereby  a  current  of  air  drawn  from  an  air- 
conduit  underneath  the  furnace-bed  Is  permitted  to  enter  the  stack,  htld  not  to- 
be  infringed  by  a  construction  wliiob  secures  such  protection  to  said  wails  at. 
the  base  of  the  stack  by  an  external  oircuiation  of  air. 

In  Equity. 

D.  F.  Patterson  and  E.  E.  Cotton,  for  complainants 

Bakewell  d  Kerr  and  George  H,  Christy,  for  respondents. 

AcHEsoN,  J.  The  plaintiff's  letters  patent  —  No.  135,650,  dated^ 
February  11,  1873 — are  for  an  improvment  in  furnaces  for  boiling, 
heating,  and  puddling  iron.  The  objects  to  be  attained  thereby  as 
stated  in  the  specification,  are  the  prevention  of  the  rapid  burning 
oat  of  the  heartb-plate  and  the  base  of  the  chimney  or  stack,  and  the 
facilitating  of  the  combustion  of  the  inflammable  gases  in  the  furnace 
by  supplying  air  thereto,  thereby  utilizing  fuel  and  preventing  largely 
the  escape  of  smoke.  The  furnace  described  in  the  specification  and 
accompanying  drawing— aside  from  the  plaintiff's  improvements — 
is  a  puddling  furnace  of  the  well-known  kind,  having  the  ordinary 
exit-flne  leading  into  the  high  chimney  or  stack. 

The  invention  is  thus  described : 

"JBeneath  the  hearth-plate,  o,  and  a  plate,  e,  [which  is  merely  the  continu- 
ation of  the  hearth-plate  under  the  neck]  is  an  air-conduit,  Q,  which  extends. 
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from  theash-plt  opening,  E,  to  the  back  wall  of  the  stack,  C,  and  oommunieates 
with' this  stack  at  its  base  by  means  of  an  opening,  g.  This  will  allow  [the 
specification  proceeds  to  declare]  a  current  of  air  induced  by  the  draft  of  the 
stack,  C,  to  enter  the  stack  at  its  i unction  with  the  flue,  h." 

The  resulting  advantages  thereby  secured  (as  is  affirmed)  are  the 
following :  First,  the  current  of  air  so  entering  the  stack  will  "violently 
turn  back  the  flames  rushing  through  the  flue,  h,"  retard  the  escape 
of  inflammable  gases,  and  mixing  therewith  promote  their  combustion 
in  the  furnace.  Second,  the  air  in  its  passage  through  the  conduit, 
G,  will  absorb  heat  from  the  hearth-plate  and  plate,  e,  and  keeping 
down  their  temperature,  preserve  them.  Third,  "and  as  the  air  im- 
pinges on  the  walls  of  the  chimney  at  its  base,  these  walls  will  be 
protected  from  the  intense  heat  to  which  they  are  subjected  in  other 
puddling  furnaces."     ' 

The  claim  is  in  these  words : 

"The  air-conduit,  G,  arranged  beneath  Uie  hearth  and  communicating  with 
the  chimney  or  stack  at  the  biiae  thereof,  for  the  purposes  and  in  the  manner 
substantially  as  described." 

It  was  not  a  new  thing  to  let  air  circulate  underneath  the  hearth 
of  a  puddling  furnace  to  cool  and  preserve  it;  and  it  is  shown  that 
for  many  years  prior  to  the  plaintiff's  invention  such  furnaces  were 
constructed  with  a  passage-way  or  conduit  for  air  beneath  the  hearth 
and  extending  from  the  ash-pit  opening  to  the  back-wall  of  the  stack, 
with  an  aperture  through  that  wall  outwardly  into  the  external  air; 
so  that  this  conduit  was  supplied  with  air  from  both  ends,  the  fresh 
air  coming  in  at  the  stack-end  passing  underneath  the  base  of  the 
stack  on  its  way  to  the  ash-pit.  Nor  was  it  new  to  promote  combus- 
tion in  the  furnace  by  a  supply  of  heated  air  drawn  from  underneath 
the  puddling  hearth.  I  incline,  however,  to  think  that  the  plaintiff's 
method  of  construction  whereby  communication  is  secured  between 
the  air  conduit,  G,  and  the  base  of  the  stack,  by  means  of  an  opening 
into  the  stack,  is  new,  at  least  in  puddling  furnaces.  And,  assuming 
that  the  defense  of  anticipation  has  not  been  made  out  successfully, 
I  address  myself  to  the  inquiry  whether  the  defendants  infringe  the 
plaintiff's  patent. 

'  The  distinguishing  feature  of  the  plaintiff's  invention  is  the  open- 
ing, g,  into  the  stack  at  its  base,  •whereby  a  current  of  air,  induced 
by  the  draft  of  the  stack,  is  permitted  "to  enter  the  stack."  Great 
prominence  is  given  to  that  opening  in  the  specification  and  accom- 
panying drawing,  and,  although  not  expressly  mentioned  in  the  claim, 
it  is  necessarily  implied.  It  is  indeed  indispensable,  for  without  the 
opening,  g,  there  would  be  no  communication  whatever  between  the 
air-conduit,  G,  and  the  chimney  or  stack.  Every  advantage  specified 
or  contemplated  is  altogether  due  to  that  opening,  which,  in  my  judg- 
ment, is  of  the  essence  of  the  invention. 

The  alleged  infringing  furnaces  were  constructed  by  William  Swin- 
dell under  three  patents  for  improvements  in  metallurgio  furnaces 
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granted  to  him  in  the  years  1$T5  and  1878.  In  the  defendants'  fur- 
naces the  gas  from  the  producer — where  the  fuel  is  consumed — is 
admitted  to  the  bed  through  a  number  of  ports  arranged  below  an 
equal  number  of  hot  air  ports,  A  series  of  air-flues  pass  under  the 
bed — but  not  in  contact  \nth  the  bottom — and  over  the  crown  or  arch 
of  the  furnace  to  the  end  where  the  gas  enters,  and  the  gas  and  air 
there  meeting,  pass  together  into  the  combustion  chamber,  which  con- 
tains the  iron  to  be  worked.  The  in-going  air  is  heated,  and  becomes 
more  and  more  heated,  as  it  passes  over  the  arch  towards  the  dis- 
oharge  ports,  by  reason  of  the  flues  through  which  it  courses  being  in 
contract  with  alternate  flues  which  conduct  the  waste  heat  from  the 
combustion  chamber.  Combustion  begins  when  the  gas  from  the 
producer  meets  the  hot  air,  and  uniting  they  enter  the  bed.  The 
waste  and  heated  products  of  combustion  pass  out  of  the  opposite  end 
of  the  bed  into  flues  which  extend  over  the  crown  or  arch  of  the  fur- 
nace and  lead  to  the  stack.  No  part  of  the  air  enters  the  waste- 
lines  without  flrst  passing  through  the  combustion  chamber  and  it 
reaches  the  stack  altogether  through  the  waste-flues. 

It  cannot  be  pretended,  and  indeed  it  is  not  urged,  that  the  method 
of  construction  found  in  the  defendants'  furnaces  secures  the  first 
two  above-enumerated  advantages  which  appertain  to  the  plaintiff's  in- 
vention. Swindell's  air-conduits  have  no  tendency  to  cool  the  hearth- 
plate  or  bottom  of  the  furnace,  and  he  does  not  conduct  into  the  stack 
a  current  of  air  to  retard  the  escape  of  inflammable  gases  or  promote 
their  consumption  in  the  furnace.  There  is  indeed  no  connection  or 
direct  communication  between  his  au'-flues  and  the  stack,  the  air  as 
we  have  seen,  reaching  the  stack  through  the  waste-flues  after  it  has 
fully  served  its  purpose  in  the  combustion  chamber. 

It  is,  however,  earnestly  contended  that  Swindell,  by  a  mere  struc- 
tural or  formal  change  has  secured,  and  that  the  defendants  enjoy  the 
third  advantage  due  to  the  plaintiff's  invention,  viz.,  protection  to 
"the  walls  of  the  chimney  at  its  base, "from  the  intense  heat  to  which 
they  are  subjected  in  other  puddling  furnaces.  The  plaintiff's  the- 
ory is  that  the  arched  waste  flues  of  the  defendant's  furnace  are  part 
of  the  chimney  or  stack,  which,  he  insists,  begins  at  the  point  where 
these  flues  leave  the  combustion  chamber,  and,  as  at  that  point  the 
air  passing  in  through  the  air  flues  absorbs  heat  from,  and  tends  to 
preserve  the  walls  of  the  waste  flues,  he  maintains  that  there  is  an 
infringement  of  his  patent.  I  have  great  difflculty  in  accepting  the 
hjrpothesis  that  the  arched  waste  flues  are  part  of  the  chimney  or 
8*ack  within  the  meaning  of  the  plaintiff's  patent.  It  is  plain  to  me 
that  when  his  specitication  speaks  of  the  chimney  it  means  the  high 
stack,  the  two  words  being  used  as  equivalents.  Now  I  do  not  see 
that  the  defendant's  arched  waste-flues  are  any  more  a  part  of  the 
chimney  or  stack  than  is  the  flue,  /<,  in  the  plaintiff's  furnace.  The 
function  of  each  is  to  convey  the  waste  heat,  smoke,  etc.,  from  the 
combustion  chamber  to  the  stack.     But  if  the  arched  waste-flues  be 
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considered  as  part  of  the  chimney  or  stack,  the  fact  remains  that 
there  is  no  communication  between  the  air-flues  and  wastb-flues  by 
means  of  an  opening.  In  truth,  there  is  no  communication  whatever 
between  them.  They  alternate,  and  are  built  side  by  side,  up,  over, 
and  around  the  arch  of  the  furnace,  but  they  are  completely  separated 
from  each  other  by  brick  walls,  four  and  one-half  inches  thick.  It  is 
also  an  assumption  of  the  plaintiff  that  the  defendant's  arched  air- 
flues  are  "compartments  of  the  chimney."  But  surely  they  come  not 
within  his  own  counsel's  definition  of  a  chimney,  viz.,  "the  flue  which 
leads  from  the  combustion  chamber  to  conduct  waste  heat  and  smoke 
away."  They  perform  no  such  service. '  Their  function  is,  to  supply 
the  working  chamber  with  hot  air  to  promote  a  vivid  combustion. 
Incidentally  the  in-going  air  does  absorb  heat  from  the  common  di- 
vision walls  between  the  two  sets  of  flues,  and  thus  tends  to  the  pre- 
servation of  these  walls,  but  this  is  not  effected  by  any  means  dis- 
closed by  the  plaintiff's  patent,  nor  by  any  method  analogous  thereto, 
or  suggested  thereby.  In  no  possible  view  of  the  case  can  the  plain- 
tiff's pretentions  be  sustained  without  holding  that  the  opening,  g,  into 
the  chimney  or  stack  for  the  admission  thereinto  of  a  current  of  air  is 
non-essential,  and  that  external  contact  with  the  walls  of  the  chimney 
or  stack  at  its  base  is  "communication"  within  the  meaning  of  his 
specification. .  But  such  constructive  expansion  of  the  specification 
is,  it  seems  to  me,  utterly  inadmissible.  Moreover  a  claim  so  com- 
prehensive could  scarcely  stand,  in  view  of  the  prior  state  of  the  art. 
.  Let  a  decree  be  drawn,  dismissing  the  bill,  with  costs. 


The  Danieii  Steinham.* 

(Dittritt  Court,  E.  D.  New  York.    March  29, 1884.) 
8AI.VAOB  Sehvicb  —  Awabd— 126,000  Ai,lowed  ok  Valuatiok  of  $252,900 — 

COBTB. 

The  steamship  Daniel  Steinman,  1,790  tons,  on  a  voyage  from  Antwerp  to 
New  York,  with  general  cargo  and  335  steerage  passengers,  lost  her  propeller. 
Bhe  set  all  the  sail  she  could,  but  made  no  headway.  The  same  day  the  steam- 
ship R.,  of  the  White  Star  line,  bound  from  Liverpool  to  New  York  with  cargo 
and  mails,  and  697  passengers,  came  near,  and  the  master  of  the  8.  applied  to 
her  to  be  towed  to  Halifax,  280  miles  distant.  This  the  R.  was  not  willing  to 
do,  but  was  willing  to  attempt  to  tow  her  to  Xew  Yorlc,  630  miles  distant.  An 
agreement  was  made  between  the  two  masters,  by  which  the  H.  was  to  receive 
jEIO.OOO  if  she  brought  the  8.  to  New  Yorlj,  which  she  proceeded  to  do,  being 
detained  some  two  days,  of  which  36  hours  were  occupied  tn  towing,  and  bring- 
ing the  S.  to  New  York  by  the  time  the  8.  was  due  there.  No  damage  of  conse- 
quence was  sustained  by  either,  beyond  the  breaking  of  a  hawser helooging  to 
the  K.  The  weather  was  fair  and  the  sea  smooth  during  all  the  time.  The 
value  of  the  14.,  cargo  and  freight,  was  $252,500;  that  oil  the  R,  cargo  and 
freight,  was  $780,000.    The  owners  of  the  B.  were  not  satisfied  to  pay  the 

I  Ueported  by  R.  D.  ft  Wyltys  Benedict,  of  the  New  York  bar. 
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^£10,000,  but  offered  $7,500;  the  oirnera  of  the  R.  did  not  insist  on  the  agree- 
ment, but  considered  $25,000  net  to  be  their  proper  reward.  SM,  that  an 
important  8alva;;e  service  was  rendered  by  the  R.  in  rescuing  the  8.  and  lier 
passengers  from  a  position  of  danger,  and  enabling  her  to  reach  her  port  of 
destination  without  loss  of  time,  lor  whicti  the  B.  should  receive  a  salvage 
compensation  of  $25,000.  Expenditures  of  the  R.,  amounting  to  $2,800.  were 
not  allowed  in  addition,  as  these  were  taken  into  consideration  in  tixing  the 
awsrd;  but  it  was  directed  that  the  owners  be  reimbursed  out  of  the  gross 
amount  before  its  distribution.  As  no  tender  was  made,  costs  were  allowed 
libelants.  Particular  comparison  of  this  case  with  the  circumstances  and  tlie 
award  of  the  English  court  in  the  case  of  The  SUenia  and  The  Vaderland,  L.  H. 
•      6  Prob.  Div.  177. 

In  Admiralty. 

MoDaniel,  Wheeler  d  Souther,  for  libelants. 

Jas.  K.  HUl,  Wing  db  Shoudy,  for  claimants. 

Benedict,  J.  Tlus  action  is  to  recover  salvage  compensation  for 
services  rendered  by  the  steam-ship  Bepublic  to  the  steam-ship  Daniel 
Bteinman.  In  June,  1882,  the  steam-ship  Daniel  Steinman,  while 
prosecuting  a  regular  trip  from  Antwerp  to  New  York,  while  in  lati- 
tude 41  deg.  12  min.,  longitude  58  deg.  50  min.,  lost  her  propeller. 
Owing,  as  is  supposed,  to  striking  something  in  the  water,  the  pro- 
peller shaft  broke  off  jnst  outside  the  hull,  and  the  propeller  dropped 
'  into  the  sea  without  injury  being  done  to  her  hull.  She  was  a  steamer 
of  1,790  tons  burden,  built  full  forward.  She  had  two  masts,  and 
was  able  to  spread  about  1,200  yards  of  canvas,  which  is  not  more 
than  one-third  the  ordinary  amount  of  canvas  spread  by  a  sailing 
vessel  of  equal  size.  Her  crew  consisted  of  fourteen  men  all  told,  so 
that  with  one  man  at  the  wheel  and  one  man  on  the  lookout  she  had 
only  a  boatswain  and  two  seamen  in  each  watch  to  handle  the  sails. 
She  had  a  general  cargo  and  835  steerage  passengers.  Her  provis- 
ions were  sufficient  for  about  four  weeks.  Upon  losing  her  propeller 
she  set  all  sail,  but  made  no  headway.  Towards  night  of  the  same 
day  the  steam-ship  Bepublic,  bound  from  Liverpool  to  New  York,  was 
discovered  approaching.  When  she  came  near,  the  chief  officer  and 
afterwards  the  master  of  the  Daniel  Steinman  boarded  her,  and  applied 
to  be  towed  to  Halifax,  then  some  280  miles  distant  to  the  northward. 
The  master  of  the  Republic  was  not  willing  to  go  to  Halifax  with  the 
steamer,  but  was  willing  to  attempt  to  tow  her  to  New  York.  After 
some  negotiation  a  written  agreement  was  signed  by  the  masters  of  the 
two  steamers,  whereby  the  Bepublic  was  to  take  the  disabled  steamer 
in  tow,  and  in  case  she  was  brought  to  New  York  in  safety  the  Bepub- 
lic was  to  receive' j61  0,000  for  the  service.  The  agreement,  however, 
contained  a  provision  that  in  case  the  amount  of  £10,000  proved  un- 
,satlsfaetory  to  the  owners  of  either  vessel  the  case  should  be  sent 
for  settlement  to  the  court  of  admiralty  in  London.  Thereafter,  and 
at  about  9  p.  m.,  the  Bepublic  began  to  tow  the  steamer  towards 
New. .York.  The  weather  continued  fine,  and  although  the  Steinman 
steered  badly  the  Bepublic  took  her  along  so  fast  that  she  was  safely 
moored  in  the  port  of  New  York  by  the  time  she  was  there  due,  and 
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tLns  lost  DO  time  hy  the  disaster.  The  Republic  was  detained  some 
two  days,  thirty-six  hours  having  been  occupied  in  towing.  No  dam- 
age of  any  consequence  was  sustained  by  either  vessel  beyond  the 
breaking  of  a  hawser  belonging  to  the  Republic.  A  difference  then 
arose  in  regard  to  the  compensation  to  be  paid  the  Bepublic  for  this 
service.  The  owners  of  the  Daniel  Steinman  were  not  satisfied  to 
pay  the  Jb'10,000  named  in  the  agreement  made  by  the  masters,  and 
consider  $7,500  a  sufficient  compensation.  The  owners  of  the  Be- 
public do  not  insist  upon  the  agreement,  and  consider  $'25,000  net 
to  be  their  proper  reward. 

Upon  a  full  consideration  of  all  the  circumstances,  I  am  of  the 
opinion  that  an  important  salvage  service  was  rendered  by  the  Re- 
public to  thft  Steinman  on  the  occasion  in  question,  for  which  the 
Republic  should  receive  a  salvage  compensation  of  $25,000.  In 
reaching  this  conclusion  I  have  taken  into  view  the  fact  that  a  dis- 
abled steamer,  having  on  board  335  passengers,  was  by  the  efforts 
of  the  Republic  rescued  from  a  position  of  danger,  and  enabled  to 
make  her  port  of  destination  without  loss  of  time.  It  is  no  doubt 
true  that  the -Steinman  could  have  turned  back,  and  by  means  of 
sails  have  regained  her  port  of  departure  without  assistance;  and,  un- 
less the  winds  were  unusually  adverse,  she  could  have  done  this  be- 
fore her  pfovisions  would  have  given  out.  But  such  a  course  would 
bare  been  attended  with  some  risk,  and  would  have  involved  a  large 
loss  of  money  to  her  owners,  besides  the  loss  and  suffering  entailed 
upon  the  335  passengers.  It  is  probable,  also,  that  the  Steinman 
could  have  reached  Halifax  by  means  of  her  sails  without  assistance. 
This  course  would  have  subjected  her  owners  to  a  large  loss,  and  her 
passengers  to  no  small  loss  and  suffering,  and  it  would  have  been  at- 
tended with  a  very  considerable  risk.  The  coast  of  Nova  Scotia  is  none 
too  safe  a  place  for  steamers  well  equipped,  and  a  disabled  steamer 
cannot  approach  it  without  danger.'  It  is  possible,  also,  that  the  Stein- 
man might,  by  means  of  her  sails,  have  reached  New  York,  then  630 
miles  distant  to  westward,  although  upon  this  point  the  testimony 
discloses  two  opinions.  With  the  wind  as  it  was  when  she  was  taken 
in  tow,  the  Steinman  would  never  have  reached  New  York.  With 
the  wind  as  she  had  it  until  her  arrival  in  New  York,  she  would  never 
have  reached  New  York.  With  some  winds,  she  would  have  reached 
New  York  in  the  course  of  three  or  four  weeks ;  but  I  recall  no  instance 
of  a  steamer  situated  as  she  was,  and  of  her  size  and  rig,  making 
600  miles  to  westward  under  sails  alone.  It  seems,  therefore,  en- 
tirely proper  to  conclude  that  the  efforts  of  the  Republic  relieved  the 
Steinman  from  a  position  of  danger.  I  have  also  taken  into  consid- 
eration the  value  of  the  property  thus  relieved, — the  value  of  the 
Daniel  Steinman,  her  cargo  and  freight,  amounting  in  all  to  $252,500. 
I  have  also  taken.into  consideration  the  fact  that  although  the  mas- 

iFive  days  after  this  opinion  was  handed  down,  this  very  steamer  went  ashore 
on  the  coast  of  Nova  IJcutia,  and  bei-ame  a  total  wreck,  with  a  loss  of  117  lives. 
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'ter  of  the  Steinman,  aooordiog  to  his  statement,  was  of  the  opm> 
ion  that  he  was  in  the  track  of  steamers,  and  could,  therefore,  have 
waited  to  be  assisted  by  some  other  steamer  than  the  Bepablic,  and 
although  he  believed  himself  able  to  reach  a  port  of  safety  without 
Assistance,  still  he  applied  for  the  services  of  the  Bepublio.  In  ap" 
plying  to  the  Republic  he  was  calling  no  mean  instrument  of  com- 
merce to  his  aid.  The  Republic  was  a  powerful  steamer,  able,  loaded 
as  she  was  with  passengers  and  freight,  to  tow  the  Steinman  for  600 
miles  at  as  great  a  rate  of  speed  as  the  Steinman  could  steam  by  her 
own  engines.  She  was  one  of  the  White  Star  steamers,  running  in  a 
line  where  regularity  of  arrival  and  departure  are  considered  of  the 
greatest  importance.  These  circumstances  were  known  to  the  master 
of  the  Steinman,  and  when,  having  the  option  to  await  the  coming  of 
a  different  vessel,  ho  applied Jor  the  services  of  the  Republic,  it  must 
have  been  with  the  understanding  that  these  circumstances  would  be 
taken  into  account  in  fixing  the  compensation  for  those  services. 
This  is  shown  by  the  fact  that  he  was  willing  to  submit  to  his  owners 
for  their  consideration  the  sum  of  J6 10,000,  as  he  did  by  the  agree- 
ment. I  have  also  considered  the  risk  incurred  by  the  Republic.  It 
is  true  that  the  weather  was  fair  and  the  sea  smooth  during  the  whole 
time  that  the  Republic  had  the  Steinman  in  tow,  but  it  is  also  true 
that  towing  a  disabled  steamer  of  tbe  size  of  the  Steinman  by  a 
steamer  of  the  size  of  the  Republic  is  always  attended  with  danger. 
In  such  a  service  care  and  watchfulness  will  not  always  prevent  dis- 
aster. Says  Sir  Eobebt  Fhillimobe,  in  deciding  the  case  of  The 
City  of  Chester,  26  Mitch.  Mar.  Reg.  Ill : 

"It  is  well  known,  and  the  Elder  Brethren  say,  that  in  all  these  cases  o£ 
large  steam-ships  rendering  service  to  each  other  there  is  very  great  danger, 
and  they  will  require  skillful  navigation  to  avoid  it. " 

It  is  a  service  not  deemed  desirable  by  owners  of  steamers,  and  tbe 
increasing  importance  of  encouraging  it  has  called  from  this  court 
expressions  which  need  not  be  repeated  here.  The  Edam,  18  Fed. 
Rep.  135.  In  The  Rio  Lima,  24  Mitch.  Mar.  Reg.  628,  Sir  Robebt 
Pbillimobe  says : 

"It  has  been  impressed  on  the  minds  of  the  court  that  there  seems  to  be  a 
growing  dislike  on  the  part  of  owners  of  ships  to  allow  their  vessels  to  render 
assistance,  even  where  no  jeopardy  of  life  is  concerned.  That  must  he  met 
by  a  liberal  allowance  on  the  part  of  the  court  whose  duty  it  is  to  consider  all 
the  circumstances  of  the  case." 

In  this  connection,  the  circumstance  is  worthy  of  attention  that  tbe 
agreement  made  by  the  masters  of  these  two  steamers  provided  for  a 
submission  of  the  case  to  an  English  court  of  admiralty  in  tbe  event 
that  their  owners  should  not  feel  satisfied  with  the  sum  mentioned  in 
the  agreement.  Such  a  provision  can,  of  course,  have  no  effect  to  ren- 
der the  decisions  of  tbe  English  admiralty  authoritative  here,  but  it 
may  justify  a  somewhat  particular  comparison  between  the  case  at 
bar  and  one  heretofore  determined  by  an  English  court,  where  the 
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Bteam-sbip  Silesia,  having  broken  her  propeller  shaft,  was  towed  to  » 
port  of  safety  by  the  s^team-ahip  Yaderland.  L.  R.  6  Prob.  Div.  177. 
In  that  case,  the  salving  vessel,  the  steam-ship  Yaderland,  was  bound 
from  Antwerp  to  Philadelphia  with  general  cargo,  274  passengers, 
and  mails.  In  the  present  case,  the  salving  vessel  was  the  steam- 
ship Bepublio,  bound  from  Liverpool  to  New  York  with  cargo,  697 
passengers,  and  mails.  The  Yaderland's  crew  numbered  76,  the  Be- 
public's,  136.  The  Yaderland's  cargo  and  freight  were  valued  at 
£72,000.  The  Republic's  cargo  and  freight  are  valued  at  $780,000. 
The  Silesia,  towed  by  the  Yaderland,  was  valued,  cargo  and  freight,  at 
£108,000.  The  Steinman,  towed  by  the  Republic,  is  valued,  with 
cargo  and  freight,  at  $252,500.  The  Silesia  was  bound  to  Hamburg. 
The  Steinman  was  bound  to  New  York.  The  Silesia  was  towed  340' 
miles  by  the  Yadexland.  The  Steinman  was  towed  630  miles  by  the 
Republic.  The  time  occupied  in  towing  the  Silesia  was  three  days. 
The  time  occupied  in  towing  the  Steinman  was  thirty-six  hours.  The 
Yaderland  turned  back  from  her  voyago  and  went  to  Queenstown,  and 
her  loss  of  time  by  performing  the  service  was  six  days.  The  Repub- 
lic did  not  turn  back,  and  by  performing  the  service  lost  only  twa 
days.  In  the  case  of  The  Silesia,  the  masters  made  an  agreement 
for  a  compensation  of  £15,000.  In  this  case,  the  agreement  provided 
for  £10,000.  In  the  case  of  Tlie  Silesia,  the  English  court  of  ad- 
miralty awarded  £7,000;  and  it  would  seem,  from  this  comparison, 
that  the  English  court  of  admiralty,  in  a  case  like  the  present,  would 
give  no  smaUer  reward  than  $25,000. 

In  view  of  the  considerations  I  have  now  alluded  to,  it  seems  to  me- 
proper  to  fix  $25,000  as  the  proper  salvage  reward  for  the  service  in 
question.  I  have  been  urged  in  behalf  of  the  libelant  to  allow,  in 
addition,  the  cost  of  the  provisions  for  the  passengers  on  the.  Repub- 
lic for  two  days,  the  cost  of  extra  coal  used,  the  cost  of  extra  work, 
and  the  injury  to  the  hawser,  amounting  in  all,  it  is  said,  to  $2,800. 
These  expenditures  I  have  taken  into  consideration  in  fixing  the  re- 
ward at  $25,000.  That  sum  I  consider  to  be  sufficient  without  fur- 
ther allowance;  but,  in  the  distribution  of  the  salvage,  the  amount  of 
money  expended  by  the  owners  in  performing  the  service  may  be 
shown,  and  they  may  be  reimbursed  for  that  expenditure  out  of  the 
gross  reward  before  distribution.  As  no  tender  was  mads,  the  libel- 
ants must  recover  their  costs. 

Let  a  decree  be  entered  in  accordance  with  this  opinion. 
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The  Lahaima..* 

{Dilriet  Court,  B.  D.  Nat  York.    Marok  16, 1884.) 

SaIiVAok — AifouNT — All  thb  Caboo  akd  Hau'  the  Vsbsel  Ai^iiOWXD. 

The  steam-ship  C. ,  val  ued  at  ^180,000,  the  day  after  leaving  New  York,  found 
the  schooner  L.  in  the  trough  of  the  sea,  without  steerage-way,  a  large  hole  in 
her  side,  and  seriously  damaged  forward.  The  L.  's  crew  announced  their  inten- 
tion to  abandon  her  in  case  the  C.  declined  to  take  her  in  tow  The  C  towed 
the  L.  back  to  New  York,  losing  thereby  three  days'  time,  breaking  a  steel 
hawser,  and  paying  pilotage  and  towage,  amounting  to  (279.  The  schooner 
and  cargo  were  sold,  the  net  proceeds  being  |3,614.25.  The  proof  showed  that 
the  cargo  of  the  L.,  from  its  nature,  would  have  been  wholly  lost  if  the  L.  bad 
not  been  taken  in  tow  by  the  C.  No  one  appeared  to  claim  the  cargo.  The 
court  allowed  the  whole  of  the  proceeds  of  the  cargo— not  a  large  sum— and 
one-haU  the  net  proceeds  of  the  vessel,  to  be  paid  the  salvors  for  salvage,  and, 
in  addition,  the  above  expenses  of  the  steamship  and  $200  for  damages  to 
hawsers,  to  be  first  deducted  from  the  proceeds  and  also  costs. 

In  Admiralty. 

Jog.  K.  Hill,  Wing  d  Shoudy,  for  libelants. 

Ooodrich,  Deady  &  Piatt,  for  claimants. 

Benedict,  J.  This  is  an  action  for  salvage  serriees  rendered  b;  the 
steam-ship  Caledonia  to  the  schooner  Lahaina  and  her  cargo.  The 
Caledonia  was  an  iron  steam-ship,  engaged  in  the  Mediterranean 
trade,  and  bound  from  New  York  to  Glasgow  with  a  general  cargo, 
including  300  cattle.  The  day  after  leaving  New  York,  when  Shin- 
necock  bore  N.  W.  about  25  miles  distant,  she  sighted  the  three- 
masted  schooner  Lahaina  flying  a  signal  of  distress.  The  schooner 
was  six  to  eight  miles  distant,  some  three  points  on  the  port  bow. 
The  steamer  bore  away  for  the  schooner,  and,  coming  along- side,  found 
her  in  the  trough  of  the  sea,  without  steerage-way,  a  large  hole  in 
her  side,  and  seriously  .damaged  forward.  The  crew  of  the  schooner 
asked  to  be  taken  to  a  harbor  of  safety,  and  announced  their  inten- 
tion to  abandon  their  vessel  in  case  the  steam-ship  declined  to  take 
her  in  tow.  The  master  of  the  steam-ship  concluded  to  endeavor  to 
take  the  schooner  to  New  York,  the  nearest  port  of  safety,  and,  hav- 
ing made  fast  to  her  by  a  four-inch  steel  hawser,  started  back  for  his 
port  of  departure.  The  swell  was  heavy,  and  the  steel  hawser  parted. 
Then  a  thirteen-inch  hemp  hawser  was  put  on,  which  held.  The 
next  morning  they  were  ofif  Sandy  Hook,  and  that  day  the  wreck 
was  left  safe  in  harbor  at  New  York.  The  steam-ship  lost  three 
days'  time,  and  she  paid  pilotage  and  tow-boat  expenses  amounting  to 
$279.  The  value  of  the  steam-ship  was  $180,000.  The  schooner 
and  her  cargo  were  sold  in  this  proceeding,  and  the  net  proceeds, 
after  paying  all  expenses,  amount  to  $3,514.25.  The  proof  shows 
that  the  cargo,  from  its  nature,  would  have  been  wholly  lost  if  the 
«reok  had  not  been  taken  in  tow  by  the  Caledonia,  and  it  seensB  to 

>  Reported  by  R  D.  &  Wyllys  Benedict,  of  the  New  York  bar. 
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have  been  sapposed  that,  owing  to  the  condition  of  the  cargo,  the 
proceeds  would  barely  eqiial  tjie  duties  upon  it  and  the  expenses  of  its 
sale.  No  one  has  appeared  to  claim  the  cargo,  although  considerable 
time  has  elapsed  since  the  filing  of  the  libel,  and  notice  of  the  pro- 
ceeding has  been  sent  to  the  party  in  interest.  So  far  as  the  cargo 
is  concerned,  therefore,  the  proceeding  is  by  default. 

Under  such  circumstances,  I  am  justified  in  allowing  the  whole  of 
the  proceeds  of  the  cargo  in  court,  the  same  not  amounting  to  a  large 
sum,  to  be  paid  to  the  salvors,  whose  exertions  saved  the  same  from 
certain  loss.  In  regard  to  the  schooner,  where  an  appearance  has 
been  entered  for  the  owners,  and  they  have  been  heard  upon  the 
question  9f  the  amount  of  salvage  proper  to  be  allowed  out  of  the 
proceeds  of  the  vessel,  considering,  in  connection  with  the  circam- 
[jtances  already  mentioned,  the  small  value  of  the  property  saved,  the 
value  of  the  salving  ship,  and  the  fact  that,  had  not  the  schooner 
been  taken  in  tow,  she  would  have  been  abandoned,  a  water-logged 
wreck,  in  the  track  of  vessels  bound  to  New  York,  I  am  of  the  opin- 
ion that  one-half  the  net  proceeds  of  the  schooner  must  be  allowed  to 
the  salvors  for  salvage.  In  addition,  the  expenses  paid  out  by  the 
owners  of  the  steam-ship,  amounting  to  $279,  and  $200  for  damages 
to  the  hawsers  are,  however,  to  be  first  deducted  and  paid  to  them. 
V         The  libelants  mast  also  recover  their  costs. 


> 


The  Belle  of  Obeoom.' 

{Dittriet  (hurt,  E.  J>.  New  York.    March  8, 1884.) 

SSAMBN — COWTBACT  TO  SeND  ThBM  HoME — UAMAOEa — MmOATION. 

Where  natives  of  the  Philippine  islands  shipped  as  seaman  on  an  American 
vessel  at  Iloilo  for  a  voyage  to  New  York,  and  tlie  master  bound  himself  to  re- 
turn tliein  to  their  country  at  his  expense,  and  the  men  left  the  vessel  at  New 
York  without  objection,  no  provision  being  made  for  theirremaining  on  board, 
and  afterwards  the  master  offered  to  the  lioarding-house  man  at  whose  house 
the  men  were  that  the  men  should  return  to  the  vessel  and  go  in  her  to  Port- 
land, Oregon,  held,  that  on  the  proof  the  men  did  not  desert  the  vessel  at  New 
Y'ork,  and  were  not  bound  to  remain  on  board  her ;  that  under  the  ngreement 
the  men  were  to  he  sent  home  direct,  and  not  by  waj'  of  Oregon,  and  that  no 
offer  had  been  shown  to  send  them  home,  even  via'Oregon  :  that  there  had 
been,  therefore,  a  violation  of  the  contract  on  the  part  of  the  ve^ssel,  and  the 
vessel  was  liable  for  the  damages  that  the  libelants  might  have  sustained,  to  be 
ascertained  by  a  reference.  As  a  matter  of  protection  to  the  foreign  sailors, 
the  vessel  was  allowed  now  lo  provide  them  with  a  passage  home,  and  to  show 
this  in  mitigation  of  damages. 

In  Admiralty. 

Beebe  d  Wilcox,  for  libelants. 

W.  H.  Field,  for  claimant. 

» Reported  by  B.  D.  &  Wyllys  Benedict,  of  the  New  York  bar. 
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Benedict,  J.  On  the  twenty-seventh  of  Angast,  1883,  at  Iloilo  in 
the  Philippine  islands,  the  libelants,  "natives  of  these  islands," 
shipped  as  seamen  on  board  the  American  bark  Belle  of  Oregon. 
A  written  agreement  was  entered  into  with  them,  in  which,  among 
other  things,  it  was  provided  that  "the  contract  of  the  sailors  sfore- 
Baid  is  only  for  the  voyage  from  this  port  to  the  port  of  New  York ;" 
and  it  was  also  provided  that  the  master  "further  binds  himself  to 
return  at  his  expense  to  their  conntry  the  said  sailors."  Thereafter  the 
bark  proceeded  to  New  York,  and  there  safely  arrived,  the  libelants 
Having  duly  performed  their  duty  during  the  voyage.  After  the  ves- 
sel was  in  her  berth,  and  the  decks  cleared  up,  all  the  crew  left  the 
vessel,  including  the  libelants.  No  objection  was  made  to  the  libel- 
ants leaving  the  vessel,  nor  was  there  any  provision  made  for  their 
remaining  on  board,  or  their  return  to  their  country.  After  some 
days  it  would  seem  that  the  master  was  willing  that  thd  men  should 
return  to  the  bark  and  was  willing  to  take  them  in  the  bark  to  Port- 
land, Oregon,  to  which  port  the  bark  was  about  to  proceed  from  New 
York.  It  is  not  proved  that  this  offer  was  brought  home  to  the  sail- 
ors, it  apparently  having  been  considered  by  the  ship  sufiBcient,  as 
decidedly  it  was  not,  to  make  the  offer  to  the  boarding-house  man,  at 
whose  house  the  men  are  boarding. 

On  the  part  of  the  ship  it  is  contended  that  the  men  deserted  in 
New  York,  and  a  consul's  certificate  to  that  effect  is  produced.  But 
the  proof  is  beyond  dispute  that  the  men  left  the  bark  without  objec- 
tion, if  not  by  the  direction  of  the  master.  Besides,  they  had  the 
right  to  leave  the  ship  when  they  did,  for  the  voyage  was  ended. 
The  covenant  on  the  part  of  the  master  to  return  them  to  their  coun- 
try did  not  bind  them  to  remain  on  board  the  vessel  after  the  com- 
pletion of  the  voyage.  v 

Next,  it  is  contended  that  the  men  have  had  the  opportunity  to  re- 
turn to  their  country  in  the  same  vessel,  and  have  refused  to  do  so. 
This  defense  is  not  proved.  At  the  most,  all  that  has  been  done  is 
to  offer  to  take  the  men  in  the  bark  to  Portland,  Oregon,  whither,  as 
it  appears,  the  vessel  proceeds  from  New  York.  The  contract,  as  I 
incline  to  think,  is  a  contract  to  send  the  men  from  New  York  to  the 
Philippine  islands  direct ;  and  an  offer  to  take  the  men  to  the  Philip- 
pine islands,  via  Portland,  Oregon,  would  not,  therefore,  be  a  fulfill- 
ment of  the  agreement.  The  case  contains  nothing  from  which  it  can 
be  inferred  that  any  other  voyage  was  contemplated  at  the  time  of 
hiring  than  a  voyage  from  Iloilo  to  New  York,  and  thence  back  di- 
rect. But  if  this  be  otherwise,  and  a  voyage  home  by  the  way  of 
Oregon  be  held  to  be  within  the  meaning  of  the  contract,'  then  it  is 
to  be  said  that  no  offer  to  send  the  men  home  via  Portland  has  been 
shown.  There  is  no  evidence  that  the  bark  intends  to  proceed  from 
Oregon  to  the  Philippine  islands.  All  the  offer  made  was  to  give  the 
men  a  passage  in  the  bark  from  New  York  to  Oregon,  with  the  chance 
of  a  passage  thence  to  their  country.   Such  an  offer  was  no  tender  of 
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performance  of  the  oontraot.  The  men  are  not  boand  to  go  to  Ore- 
gon, and  take  the  ohance  of  being  left  there  if  the  bark  should  go 
elsewhere  than  to  the  Philippine  islands,  as,  for  anght  that  appears, 
she  will  do.  No  other  conolasicn  is  therefore  possible,  upon  this  evi- 
^enoe,  than  that  a  violation  of  the  oontraot  on  the  part  of  the  bark 
has  been  shown,  because  of  the  failure  to  provide  the  libelants  with 
a  passage  to  their  native  country,  from  which  arises  a  liability  to  pay 
«ny  damages  that  the  libelants  may  have  sustained  thereby.  What 
the  amount  of  that  damage  is  may  be  ascertained  by  a  reference. 
But,  as  a  matter  of  protection  to  to  these  foreign  sailors,  I  will  allow 
the  ship,  if  it  be  BO  desired  in  her  behalf,  now  to  provide  the  men 
with  a  passage  to  the  Philippine  islands,  and  to  show  such  pfovision 
made  in  mitigation  of  damages. 


> 


Tbb  BhsoiiA. 

CouoHLiN  o.  Thb  Bebola  and  another. 

(Cireuit  Court,  8.  D.  New  York.    April  12, 1884.) 

NEOMGBifCB— PniviTr  OF  CoHT'^ACT— Responbibilitt. 

A.  steredore  employed,  by  another,  who  has  contracted  to  ttnload  a  vessel, 
can  recover  for  injuries  sustained  by  the  defective  apphances  furnished  him 
by  the  vessel,  upon  tlie  same  evidence  which  would  enable  his  employer  to  re- 
cover. Though  there  is  no  privity  of  contract  between  the  ship-owners  and 
him,  they  were  under  the  same  obligation  to  him  as  tbey  were  to  his  employer. 
What  would  be  negligence  to  one  would  be  negligence  to  the  other. 

In  Admiralty. 

Beehe,  Wikox  d  Hobha,  for  libelant. 

W.  W.  Goodrich,  for  claimants. 

Wallace,  J.  The  libelant  has  appealed  from  a  decree  of  the  dis- 
trict court  for  the  Southern  district  of  New  "Zotk  dismissing  the  libel. 
The  suit  is  in  rem,  and  is  brought  to  recover  for  personal  injuries  sus- 
tained by  the  libelant  while  unloading  the  Bheola,  in  July,  1879, 
when  she  was  discharging  cargo  along-side  a  pier  in  the  port  of  New 
York.  The  libelant  was  one  of  a  number  of  laborers  employed  by 
one  Hogan,  a  master  stevedore,  to  discharge  cargo,  which  consisted 
of  tin  in  cases  and  iron  ore  in  bulk.  He  and  others,  in  all  a  gang  of 
six  men,  were  in  the  lower  hold  of  the  ship,  filling  the  hoisting  tubs 
with  iron.  He  had  hooked  one  of  the  tubs  to  the  chain,  and  was  in 
the  act  of  filling  another,  when  the  chain  broke  while  the  tub  was 
suspended  over  the  hatchway,  and  the  tub  fell  upon  him.  Three 
tubs  were  being  used,  and  the  work  was  done  rapidly.  The  chain 
and  hoisting  apparatus  were  furnished  by  the  steamer,  under  the  bar- 
gain with  the  stevedore. 
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It  is  not  eaggested  tbat  the  snit  is  not  properly  bronght  in  rem,  if 
the  master,  while  acting  within  the  scope  of  the  authority  conferred 
npon  him  by  the  owners,  in  the  management  of  the  vessel,  was  gailty 
of  negligence  towards  the  libelant.  Negligence,  when  committed 
npon  navigable  waters,  is  a  maritime  tort  which  subjects  the  vessel 
to  liability  to  an  extent  coincident  with  the  liability  of  the  owner. 
Com'rs  V.  Lucas,  98  U.  8.  108.  If  the  relations  of  the  master  of  the 
steamer  towards  the  libelant  were  such  as  to  create  a  daty  not  to  be 
negligent,  the  latter  is  entitled  to  recover  if  there  was  a  breach  of 
that  duty.     Sherlock  v.  AlUng,  93  U.  S.  99. 

The  learned  jndge  in  the  court  below  was  of  the  opinion  that,  as 
there  was  no  privity  of  contract  between  the  libelant  and  the  owners 
of  the  steamer,  they  were  not  liable  unless  the  thing  by  which  he  waa 
injured  was  imminently  dangerous ;  but  he  was  also  of  opinion  tbat 
if  the  degree  o^  negligence  which  would  make  an  employer  liable  to 
his  employe  were  enough,  such  negligence  was  not  established  by  the 
proofs.  As  the  libelant  was  not  directly  employed  by  the  master, 
and  could  only  look  to  the  master  stevedore  for  bis  pay,  there  was  no 
privity  of  contract  between  him  and  the  ship-owners.  Nor  did  the 
relation  of  master  and  servant,  in  its  technical  sense,  exist  between 
the  libelant  and  the  ship-owner.  But  it  is  conceiYed  tbat  this  does 
not  in  the  least  affect  the  obligation  of  the  master  not  to  be  negli- 
gent towards  the  libelant,  or  the  degree  of  care  which  it  was  incum- 
bent upon  him  to  exercise.  The  libelant  was  performing  a  service 
in  which  the  ship-owners  had  an  interest,  and  which  they  contem- 
plated would  be  performed  by  the  use  of  appliances  which  they  had 
agreed  to  provide.  They  were  under  the  same  obligation  to  him  not  to 
expose  him  to  unnecessary  danger,  that  they  were  under  to  the  master 
stevedore,  bis  employer.  There  was  no  express  contract  obligation  on 
their  part  to  either  to  provide  safe  and  suitable  appliances,  but  T.jy 
were  under  an  implied  duty  to  each ;  and  the  measure  of  the  duty  to- 
wards each  was  the  same.  What  would  be  negligence  towards  one 
would  be  towards  the  other.  Cougktry  v.  Qlohe  Co.  56  N.  Y.  124; 
Mulchey  v.  Methodist  Society,  125  Mass.  487.  The  implied  obligation 
on  the  part  of  one  who  is  to  provide  machinery  or  means  by  which  a 
given  service  is  to  be  performed  by  another,  is  to  use  proper  care  and 
diligence  to  see  that  such  instrumentalities  are  safe  and  suitable  for 
the  purpose.  "It  is  the  duty  of  an  employer  inviting  employes  to 
use  his  structures  and  machinery,  to  use  proper  care  and  diligence 
to  make  such  structures  and  machinery  fit  for  use."  Whart.  Neg.  ^ 
211.  If  he  knows,  or  by  the  use  of  due  care  might  have  known,  that 
they  were  insufficient,  be  fails  in  his  duty.  This  doctrine  is  cited 
with  approval  in  Hough  v.  Ry.  Co.  100  U.  S.  220.  Due  care  or  or- 
dinary care  implies  the  use  of  such  vigilance  as  is  proportional  to  the 
danger  to  be  avoided,  judged  by  the  standard  of  common  prudence 
and  experience.  Applying  this  test  here,  where,  if  the  appliances  to 
be  used  were  defective,  serious  casualties  were  to  be  apprehended,  it 
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was  the  duty  of  the  master  of  the  steamer  to  exlarcise  a  correspond- 
ing vigilance  to  provide  against  them. 

The  proofs  show  that  the  average  weight  of  the  tabs  which  were 
being  hoisted  out  of  the  hold  was  abo^t  1,800  pounds;  that  on  the 
day  before  one  of  the  chains  of  the  steamer,  which  was  being  used  in 
the  same  work,  broke;  that  both  of  these  chains  had  been  in  use  about 
two  years;  that  the  one  that  broke  first  had  been  used  more  than  the 
other;  and  that  such  chains,  when  in  proper  condition,  were  sufS- 
ciently  strong  to  sustain  a  hoisting  weight  of  six  or  seven  tons.  Con- 
cededly  the  chain  was  defective,  as  it  broke  with  a  weight  of  1,800 
pounds,  after  it  had  only  been  used  to  hoist  four  or  five  tubs.  It  was 
rusted,  and  considerably  worn  in  appearance.  The  breaking  of  the 
other  chain  was  a  circumstance  to  attract  attention,  and  put  the  mas- 
ter of  the  steamer  on  inquiry.  Under  these  circumstances  it  must  be 
held  that  the  casual  examination  of  the  chain  which  was  given  to  it 
while  it  was  being  brought  from  the  other  hatch  was  not  sufiBcient  to 
exonerate  the  master  from  the  charge  of  negligence.  Before  he  per- 
mitted it  to  be  employed  in  a  use  which  was  so  hazardous  to  those 
who  were  to  use  it,  he  should  have  made  a  careful  and  thorough  test 
or  examination.  Anything  less  than  this  was  a  failure  to  observe 
proper  care. 

The  proofs  do  not  justify  the  inference  that  the  libelant  was  neg- 
ligent. If  he  bad  had  any  reason  to  anticipate  the  accident  he  could 
undoubtedly  have  escaped;  but  this  may  be  said  in  almost  every  con- 
ceivable case  where  an  accident  has  happened.  It  was  not  indis- 
pensable for  him  to  remain  exposed  under  the  hatchway  while  actu- 
ally filling  the  tubs,  bat  part  of  the  time  he  and  the  other  laborers 
were  necessarily  there,  because  they  had  to  unhook  the  empty  tubs, 
hook  on  the  full  ones,  and  steady  them  until  they  were  hauled  out  of 
the  hold.  The  work  was  being  done  with  great  dispatch;  there  were 
six  men  doing  it,  and  a  limited  place  in  which  to  do  it;  the  tubs, 
while  being  filled,  stood  near  the  hatchway  and  part  of  the  time  un- 
der it ;  and  under  all  the  circumstances  it  would  seem  that  the  libel- 
ant was  as  careful  as  in  the  hurry  and  excitement  of  the  occasion 
could  "be  reasonably  expected  of  him,  and  should  not  be  deemed  in 
fault. 

The  proofs  show  that  while  the  libelant  sustained  painful  injuries 
they  were  not  of  a  permanent  character,  nor  did  they  incapacitate 
him  long  from  doing  his  ordinary  work.  A  decree  for  f  750  will  be 
a  fair  compensation  to  him,  and  is  accordingly  ordered. 


End  of  Volitmb  19. 
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ARGUED  AND  DETBEMINED 


IRttM  cl-tete  €ixmt  mi  §\M(t  €mxt^. 


Sh\ron  v.  Hill. 

(7ireitit  (hurt,  D.  OaXifarnia.    March  3,  1884.) 

'StaoTFt — JmtieDiOTioN  TO  Anticipate  the  Coicmtssion  ok  a  Fraud — Foroed 
HABniAOB  Contract. 

Courts  of  equity  may  inquire  into  and  annul  a  forged  or  fraudulent  Instru- 
ment of  writing  claimed  to  be  a  contract  of  marriage  before  it  is  sought  to  be 
put  into  effect,  in  order  to  disarm  tlie  fraudulent  benetlciary  of  a  dangerous 
power  that  might  hereafter  be  exerted  to  the  detriment  of  innocent  parties. 

This  is  a  suit  in  equity  to  declare  null  and  void,  and  to  cancel,  an 
instrument  claimed  to  be  a  contract  of  marriage,  executed  under  the 
laws  of  the  state  of  California,  between  William  Sharon,  of  the  state 
of  Nevada,  complainant,  and  Sarah  Althea  Hill,  of  the  state  of  Cal- 
ifornia, defendant,  said  contract  being  claimed  to  be  a  forgery.  This 
contract  is  in'the  words  and  figures  following,  to-wit: 

"In  the  city  and  county  of  San  Francisco,  state  of  California,  on  the  twenty- 
fifth  day  of  August,  A.  D.  1880, 1,  Sarah  Althea  Hill,  of  the  city  and  county  of 
San  Francisco,  state  of  California,  aged  27  yeai-s,  do  here,  in  the  presence  of 
Almighty  God,  take  Senator  William  Sharon,  of  the  state  of  Nevada,  to  be  my 
lawful  and  wedded  husband,  and  do  here  acknowledge  and  declare  myself  to 
be  the  wife  of  Senator  William  Sharon,  of  the  state  of  Nevada. 

"Sabah  Althea  Hill. 

"Augxist  25,  1880,  San  FTanciseo,  Cal. 

"I  agree  not  to  make  known  the  contents  of  this  paper  or  its  existence  for 
two  years,  unless  Mr.  Sharon  himself  see  lit  to  make  it  known. 

"S.  A.  Hill. 

"In  the  city  and  county  of  San  Francisco,  state  of  California,  on  the  twenty- 
fifth  day  of  August,  A.  D.  1880, 1,  Senator  Win.  Sharon,  of  the  state  of  Ne- 
v.20,no.l— 1 
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vada,  aged  60  years,  do  here.  In  the  presence  of  Almighty  God.  take  Sarah 
Althea  Hill,  of  the  city  and  county  of  San  Prancisco,  Cal.,  to  be  my  lawful' 
and  wedded  wife,  and  do  here  acknowledge  myself  to  be  the  husband  of  Sarah 
Althea  Hill. 

"Wm.  Shabon,  Nevada. 
"August  25,  1880." 

There  was  at  the  time  of  the  commencement  of  this  action,  and  is 
still  peuding  and  on  trial,  an  action  by  the  defendant  .herein,  in  the 
state  courts,  for  a  divorce  from  the  complainant  herein,  based  on  the 
marriage  claimed  to  be  consummated  by  this  contract. 

The  defendant  demurred  to  the  bill  herein  on  the  ground  that  it 
does  not  present  a  case  for  equitable  relief. 

W.  H.  L.  Barnes,  for  complainant. 

Tyler  d  Tyler,  for  defendant. 

Before  Sawtbb  and  Sabin,  JJ. 

SiWYEB,  J.,  (orally.)  This  is  a  suit  in  equity  to  declare  null  and 
void,  and  to  cancel,  an  instrument  which  is  claimed  to  be  a  contract 
of  marriage  between  William  Sharon,  complainant,  and  Sarah  Althea 
Hill,  defendant.  The  point  of  the  demurrer  interposed  is  that  the 
bill  does  not  present  a  case  for  equitable  relief.  We  have  examined 
the  question  fully,  and  we  are  satisfied,  upon  the  principles  estab- 
lished by  the  various  authorities  cited  by  complainant's  counsel,  that 
it  is  a  proper  case  for  equitable  jurisdiction.  The  bill  presents  a  case 
of  forgery  and  fraud.  The  contract  purports  to  have  been  drawn  and 
executed  in  pursuance  of  the  provisions  of  section  75  of  the  Gvil  Code 
of  California.  The  Code  of  California  makes  a  marriage  contract 
purely  a  civil  contract  for  all  legal  purposes,  like  any  other  civil  con- 
tract. This  supposed  contract  is  alleged  to  be  a  forgery,  and  to  be 
fraudulent.  It  purports  to  be  in  writing,  and  to  be  signed  by  the 
parties;  and  the  defendant  claims,  by  virtue  of  it,  to  be  the  wife  of 
complainant,  and  to  have  an  interest  in  his  property,  which  is  alleged- 
to  be  of  the  value  of  several  millions  of  dollars.  There  is  no  adequate 
remedy  at  law  for  complainant  against  the  claim  set  up  under  the  al- 
leged contract,  and  no  means  at  law  to  annul  it  at  the  suit  of  com- 
plainant. The  defendant  can  choose  her  own  time  for  enforcing  her 
claim  under  the  alleged  contract,  even  after  the  death  of  the  other 
party.  Fraud  has  always  been  one  of  the  principal  heads  of  equity  , 
jurisdiction. 

The  instrument  in  question  is  alleged  to  be  a  forgery  and  a  fraud. 
If  it  is  a  forgery,  it  is  of  course  a  fraud  also.  The  only  parties  who  ap- 
pear to  have  any  personal  knowledge  of  the  facts,  so  far  as  indicated, 
— who,  personally,  know  anything  about  this  transaction, — are  the 
two  parties  to  the  alleged  fraudulent  contract.  One  is  alleged  to  be 
many  years  older  than  the  other;  the  complainant  being  alleged  to  be 
60,  and  defendant  27,  years  old.  The  elder,  in  the  ordinary  course  of 
nature,  is  more  liable  to  die,  and  the  contract,  in  such  an  event, 
would  be  in  control  of  defendant,  without  any  testimony  to  defeat  the 
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fraud,  if  fraud  there  be.  The  right  to  several  millions  of  property 
might  be,  in  after  years,  affected  and  controlled  by  reason  of  the  al- 
leged fraud.  A  great  wrong  and  injustice  may  be  thus  perpetrated 
in  consequence  of  it,  unless  a  court  of  equity  can  take  hold  of  and 
cancel  it.  There  is  no  way,  by  an  action  at  law,  that  we  are  aware 
of,  to  meet  the  conditions,  or  effectually  dispose  of  this  instrument. 
"We  are  satisfied  from  the  authority  we  shall  cite,  and  numerous  other 
anthorities  to  the  same  effect,  that  this  is  a  proper  case  for  equitable 
relief,  if  the  allegations  in  the  bill  be  true;  and,  for  the  purposes  of 
the  demurrer,  their  truth  is  admitted. 

We  think  this  case  is -within  the  rale  that  is  often  laid  down  on  this 
subject.  Story,  in  his  work  on  Equity  Jurisprudence,  §  700,  after 
speaking  of- various  instruments  that  may  b^  used  for  fraudulent  or 
improper  par|)OBes,  and  which  may  be  canceled  by  a  court  of  equity 
on  the  ground  of  fraud,  says : 

"It  it  is  a  mere  written  agreement,  solemn  or  otherwise,  still,  while  it  ex- 
ists, it  is  always  liable  to  be  applied  to  improper  purposes,  and  it  may  be  liti- 
gated at  a  distance  of  time  when  the  proper  evidence  to  repel  the  claim  may 
be  lost  or  obacnred,  or  when  the  other  party  may  be  disabled  from  contesting 
its  validity  with  as  much  ability  and  force  as  he  can  contest  it  at  the  present 
time." 

Story  says  further,  in  section  701 : 

"The  whole  doctrine  of  courts  of  equity  on  this  subject  is  referable  to  the 
general  jurisdiction  which  it  exercises  in  favor  of  a  party  quia  timet.  It  is 
not  confined  to  cases  where  the  instrument,  having  been  executed,  is  void 
upon  grounds  of  law  and  equity,  but  it  is  applied,  even  in  cases  of  forged 
instruments  which  may  be  decreed  to  be  given  up  without  any  prior  trial  at 
law,  on  the  point  of  forgery." 

If  this  instrument  is  not  void  upon  its  face,  then  its  validity  de- 
pends upon  testimony  aliunde,  and  testi  nony  which  rests  wholly  in 
parol,  which  is  liable  at  any  time  to  be  wholly  lost,  or  placed  beyond 
the  reach  of  the  parties  injured  by  the  fraud.  In  case  of  the  death 
of  complainant,  the  contract,  and  the  means  of  enforcing  it,  honest 
or  otherwise,  would  be  wholly  in  the  control  of  the  alleged  forgeriand 
fraudulent  claimant.  She  would  be  mistress  of  the  situation,  and 
the  heirs  of  a  large  estate  might  be  wholly  at  her  mercy.  There  is  a 
charge'of  forgery  and  fraud;  and  we  think  the  instrument,  if  a  for- 
gery and  fraud,  ought  to  be  canceled.  If  there  be  no  remedy  in  equity 
for  such  a  wrong  as  is  charged,  then  the  law  is,  indeed,  impotent  to 
protect  the  community  against  frauds  of  the  most  far-reaching  and 
astounding  character.  If  there  is  no  precedent  for  a  case  upon  the 
exact  state  of  facts  disclosed  by  the  bill,  it  must  be  because  no  instance 
exactly  like  it  has  ever  before  arisen.  The  principle,  however,  is  es- 
tablished, and  the  occasion  has  arisen  for  making  a  precedent,  if  none 
ever  existed  before. 

The  demurrer  is  therefore  overruled,  with  leave  to  answer  on  or  be- 
fore the  next  rule-day,  on  payment  of  the  usual  costs. 
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JfiOMEEB  Gold  Mining  Go.  v.  Bakeb. 
{Cireuit  Oovrt,  D.  Califomia.    Marcb,  1884.) 

1.  iNVAiiiD  Contract — Contract  Ultra  Vires  Confers  no  Benefit. 

No  benefit  can  accrueto  a  party  in  derogation  of  the  interests  of  acorporation 
through  a  contract  with  any  of  its  officers  acting  idtra  vires. 

2.  Same— Quasi  Trustee 

A  creditor  holding  the  property  of  a  corporation  in  order  to  apply  the  prof- 
its thereof  to  the  reimbursement  of  himself  and  the  payment  of  its  other  debts, 
is  analogous  to  a  trustee,  and  must  return  to  the  stuckUolders  the  remnant  of 
the  property  in  lr.8  hands  after  the  purposes  of  his  qua«i  trust  have  been  sub- 
served. 
8.  Same— Defendakt  Party  Mat  Take  Benefit  of  the  Fraud. 

The  stockholders  of  a  corporation  may  enjoy  a  benefit  that  has  arisen  out 
of  an  act  done  by  their  officers  in  the  effort  to  defraud  them. 

4.  8A.VE — Practice — Parties. 

It  is  not  essential,  in  a  suit  brought  by  a  corporation  against  one  who  retains 
its  property  through  the  in  valid  contract  of  its  officers,  that  such  officers  bemade 
individual  parties  in  the  bill. 

On  Demuri'er  to  Complaint. 

Stewart  t£-  Herrin,  for  complainant. 

Van  Clief  d  Gear,  for  defendant. 

Before  Sawyer  and  Sabin,  JJ. 

Sabin,  J.,  (orally.)  In  this  suit  a  demurrer  to  the  bill  has  been  filed. 
The  grounds  of  demurrer  axe :  First,  that  the  bill  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action ;  and,  second,  that  Chapman 
and  Sayre  are  necessary  parties  to  the  bill. 

I  shall  not  attempt  an  extended  review  of  the  case,  as  I  do  not 
deem  it  necessary,  nor  have  I  so  thoroughly  collated  the  facts  in  the 
case  as  I  should  desire,  were  I  to  attempt  to  review  it  upon  all  the 
points  raised.  But  it  seems  to  us  that  the  considerations  which  I  am 
about  to  submit  are  controlling  in  the  matter;  and,  if  so,  the  demurrer 
upon  both  points  must  be  overruled. 

The  bill  sets  out  that  in  1S76  the  defendant,  Baker,  entered  into  a 
certain  contract,  "A,"  with  the  Pioneer  Mining  Company,  the  prede- 
cessor in  interest  of  plaintiff  in  this  suit.  This  contract  was  for  the 
purpose  of  securing  the  payment  to  Baker  of  an  acknowledged  indebt- 
edness due  him  from  said  company,  as  provided  therein.  In  case 
this  indebtedness  was  not  paid  within  three  years  from  the  date  of 
said  contract,  Baker  was  entitled  to  take  possession  of  the  property 
and  mines  of  the  company,  work  the  mines,  and  from  the  net  pro- 
ceeds thereof  pay  himself  the  amount  due  him,  with  expenses,  and  a 
reasonable  compensation  for  his  services.  Subsequent  to  that  con- 
tract, another  contract,  "B,"  was  entered  into  between  Baker  and  W. 

5.  Chapman,  then  president  of  said  Pioneer  Mining  Company.  This 
contract  was  made,  as  alleged  in  the  bill,  for  the  benefit  of  said  company, 
rfnd,  taken  in  connection  with  contract  "A,"  there  can  be  little,  if  any, 
doubt  on  this  point.     It  was  virtually  in  aid  of  contract  "A."  -  Its 
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object  was  the  same, — the  payment  of  this  yery  indebtedness  of  the 
company  to  Baker,  and  also  the  indebtedness  of  the  Pioneer  Mining 
Company  due  to  the  Bank  of  La  Porte,  and  also  the  debt  of  the  com- 
pany to  the  California  Powder  Works,  nearly  $20,000  due  to  the  last- 
named  parties.  Now,  it  will  be  observed  that  the  sole  object  of  this 
contract  "A"  was  to  pay  an  indebtedness  of  the  company  to  Baker, 
and,  as  modified  by  contract  "B,"  the  indebtedness  to  the  Bank  of  La 
Porte  and  the  California  Powder  Works,  in  addition  to  the  indebted- 
ness due  Baker.  These  debts  paid,  Baker  had  no  further  demand  or 
claim  upon  this  property.  If  it  be  assumed  that  Chapman,  as  pres- 
ident of  the  company,  a,nd  Bayre,  as  one  of  the  directors  thereof,  in 
any  of  the  contracts  which  they  severelly  or  jointly  entered  into  with 
Baker,  acted  solely  in  their  individual  capacity,  in  violation  of  their 
duties  as  directors  of  the  Pioneer  Mining  Company  and  in  derogation 
of  the  rights  of  the  stockholders  of  that  company,  it  will  be  sufficient 
to  say  it  was  beyond  their  capacity  as  directors  of  that  company  to 
bind  the  company  by  such  contracts;  bat  if  any  benefits  accrued  to 
the  Pioneer  Mining  Company  by  virtue  of  any  of  those  contracts  the 
company  is  entitled  to  the  benefits  arising  therefrom.  But  taking  all 
of  the  facts  together,  as  allege'd  in  the  bill,  no  such  presumption 
arises.  They  may  have  been  careless  in  the  manner  in  which  they 
executed  these  contracts,  but  nothing  criminal  or  fraudulent  appears 
therefrom.  They  were,  all  of  the  time  and  in  all  of  these  contracts 
which  were  made,  contracting  about  and  handling  the  property  of  the 
Pioneer  Mining  Company  for  the  purpose  of  paying  and  discharging 
those  debts.  Certain  sales  were  made  upon  judgments,  and  the  same 
purpose  and  object  runs  through  all  of  those  sales.  They  were  per- 
mitted to  be  made,  and  were  made,  in  the  interest  of  the  Pioneer 
Mining  Company,  and  to  save  the  property,  if  possible,  for  the  com- 
pany, and  to  prevent  its^  passing  from  its  control.  They  were  made 
pursuant  to  an  understanding  and  agreement  between  Baker  and  the 
company,  and  for  its  benefit  and  not  its  ruin.  Baker  subsequently 
executed  a  mortgage  upon  this  property  to  secure  the  payment  of  the 
judgment  of  the  California  Powder  Works  obtained  against  the  Pio- 
neer Mining  Company,  but  he  executed  it  only  upon  and  with  the 
written  consent  of  Chapman,  and  all  the  time,  in  all  their  transactions, 
it  seems  to  me  patent,  not  only  that  Baker  so  understood  it,  but  that 
Chapman  and  Sayre  also  understood  that  they  were  managing  and 
handling  this  property  for  and  on  behalf  of  the  Pioneer  Mining  Com- 
pany, and  to  save  it  for  the  company.  Neither  Baker  nor  Chapman 
nor  Sayre  ever  assumed  to  contract  in  reference  to  this  property  upon 
any  other  basis  than  that  it  was  the  property  of  the  Pioneer  Mining 
Company,  and  not  the  propei-ty  of  Chapman  or  Sayre,  or  both,  and 
all  of  the  transactions  between  these  parties,  from  first  to  last,  had 
but  one  object,  to- wit,  the  payment  of  the  various  debts  of  the  Pioneer 
Mining  Company,  due  Baker  and  others.  Baker  all  the  time  knew 
that  the  property  involved  in  these  contracts  and  sales  was  the  prop- 
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^rty  of  the  Pioneer  Mining  Company;  that  it  did  not  belong  to  Chap- 
man and  Sayre  individually,  or  to  either  of  them,  and  he  knew  their 
official  relation  to  the  Pioneer  Mining  Company.  If,  then,  it  be  true, 
as  alleged  in  the  bill,  that  Baker  has  been  fully  paid,  or  has  been 
tendered  the  full  amount  due  him,  and  for  which  this  property  was 
pledged  to  him,  the  Pioneer  Mining  Company,  or  its  successor  in 
interest,  the  plaintiff  herein,  is  entitled  to  a  surrender  of  the  pi^p- 
erty.  It  was  upon  this  very  condition  that  he  was  given  possession 
of  the  property,  and  under  which  he  has  held  it  and  worked  the  mine. 
All  that  Baker  has  a  right  to  demand  is  that  his  debt  be  paid.  The 
bill  alleges  that  Baker  has  taken  from  the  mine  sufficient  money  to 
pay  his  debt;  it  also  alleges  that  he  refuses  to  account  for  the  moneys 
taken  from  the  mine;  and  it  also  alleges  a  tender  and  demand — a 
tender  of  anything  that  may  be  due.  If  these  matters  set  forth  in 
the  bill  are  true,  and  of  course  we  take  the  bill  as  true,  it  seems  to  as 
very  plain  that  Baker,  having  received  from  the  company,  after  going 
into  possession  of  the  property,  all  that  is  due  him,  ought  to,  and 
must,  surrender  the  property  to  the  company  or  its  successor  in  in- 
terest. 

I  may  observe  that  in  the  contract  made  December  20,  1878,  be- 
tween Chapman  and  Sayre  and  Baker,  Baker  expressly  agreed  that 
he  would  not  sell  or  incumber  the  mine.  The  contract  provides  for 
the  redemption  of  the  property  when  the  debt  is  paid.  In  1882  Baker 
extended  the  time  for  the  redemption  of  the  property.  Now,  if  these 
things  demonstrate  anything,  it  appears  clear  to  my  mind  that  Baker, 
in  each  and  every  one  of  these  transactions,  and  Chapman  and  Sayre 
also,  considered  that  he,  Baker,  merely  held  this  property  as  a  pledge 
to  be  handled  by  him  to  pay  himself  his  indebtedness;  and  if  be  has 
been  paid  he  ought  to  surrender  the  property  to  the  owners. 

This  is  all  as  to  the  first  point  of  the  demurrer. 

As  to  the  second  point  raised,  that  Chapman  and  Sayre  should  be 
made  parties  to  the  bill,  whatever  Chapman  and  Sayre  may  have 
done  in  and  about  this  property  and  in  making  these  contracts,  they 
acted,  in  their  official  capacity,  for  and  on  behalf  of  the  Pioneer  Min- 
ing Company.  It  is  possible,  and  I  believe  it  is  true,  that  they  signed 
some  of  these  contracts  individually,  and  not  in  their  official  capacity; 
and  it  might  seem,  viewing  the  contracts  alone,  and  not  in  connection 
with  all  of  the  facts  set  foi^th  in  the  bill,  that  they  were  of  a  personal 
nature.  As  I  observed  before,  if  they  sought  to  do  anything  in  dero- 
gation of  their  duties  as  trustees  and  directors  of  the  company,  to 
that  extent  their  contracts  might  be  held  void;  but,  to  the  extent  to 
which  their  acts  and  contracts  were  beneficial  to  the  company,  the 
company  would  have  a  right  to  the  enjoyment  of  such  benefit.  All 
of  the  contracts  which  they  at  any  time  made  were  made  in  regard  to 
the  property  of  the  company.  They  did  not  assume  to  own  any  of 
the  property  themselves.  They  were  merely  stockholders  and  direct- 
ors in  the  Pioneer  company,  which  fact  Baker  well  knew.    If  Chap- 
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man  and  Sayre  are  now  stockholderB  in  the  company,  they  will,  by 
this  action,  be  benefited  to  the  extent  of  their  interest  in  the  com- 
pany, whatever  the  interest  may  be.     If  they  are  not  stockholders, 
they  have  no  interest  in  the  matter,  one  way  or  the  other.     It  is 
barely  possible  that  they  might  have  been  joined  as  proper  parties, 
though  I  do  not  see  that  point  clearly ;  but  I  do  not  think  that  in  any 
sense  they  are  necessary  parties  to  the  bill  as  made.     There  is  no 
relief  demanded  against  them.     There  is  nothing  demanded  of  them, 
one  way  or  the  other.     They  merely  appear  in  this  case  as  actors  in 
the  contracts  and  matters  set  forth  in  the  bill.     Their  actions  in  the 
various  matters  set  forth  are  those  of  directors  of  the  company,  and 
no  claim  or  demand  is  made  against  either  of  them.    We  therefore 
think  that,  even  if,  under  any  construction,  they  might  be  proper 
parties  to  the  bill,  they  certainly  are  not,  from  anything  disclosed 
upon  the  face  of  the  bill,  necessary  parties  thereto. 

The  demurrer,  therefore,  is  overruled  upon  both  points. 

Sawveb,  J.,  {orally,  concurring.)  I  desire  to  make  an  observation 
or  two  in  addition  to  what  has  been  said  by  my  associate.  There  is 
some  point  made  and  a  considerable  argument  had  on  the  fact  that 
there  was  no  valid  conveyance  from  the  Pioneer  Mining  Company  to 
Baker.  These  parties.  Chapman  and  Sayre,  so  far  as  appears,  were 
not  authorized  to  convey,  and  they  did  not  attempt  to  convey,  to 
Baker.  There  does  not  purport  to  be  any  conveyance  from  them  to 
Baker.  The  legal  title,  which  became  vested  in  Baker,  did  not  pass 
through  that  channel,  but  through  a  purchase  at  a  sheriff's  sale  under 
the  judgment  in  favor  of  the  California  Powder  Works,  instead  of 
another  decree  of  foreclosure  in  favor  of  Baker  for  $100,000,  as  it 
seems  to  have  been  at  first  contemplated.  But  the  sale  and  purchase 
were  made  in  pursuance  of  an  express  agreement  and  understanding 
that  the  mine  and  other  property  of  the  Pioneer  Mining  Company 
should  be  redeemed  upon  terms  expressed  in  the  agreement.  The 
result  of  the  various  agreements,  in  substance,  was  that  Baker  should 
purchase  the  property  in  question  at  the  sheriff's  sale  under  the  pow- 
der works  judgment;  should  have  possession,  work,  and  develop  the 
mine,  pay  all  the  necessary  expenses,  together  with  a  reasonable 
compensation  for  his  own  services,  and  pay  the  amount  of  his  own 
claim  against  the  company,  the  powder  works  judgment,  and  all 
other  indebtedness  of  the  Pioneer  Mining  Company  specified  in  the 
agreement,  within  a  designated  time,  out  of  the  proceeds  of  the  mine ; 
and  when  this  should  be  accomplished,  or  when  the  sums  provided 
for  should  be  otherwise  paid,  on  behalf  of  the  Pioneer  company,  the 
property  remaining  should  be  restored  to  said  company,  or  to  said 
Chapman  and  Sayre.  The  time  within  which  this  was  to  be  done, 
so  as  to  prevent  the  title  becoming  absolute,  was  limited.  The  sale 
took  place  and  the  purchase  was  made  by  Baker  under  the  powder 
works  judgment,  and  the  title  vested  in  pursuance  of  the  agreement, 
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and  upon  the  conditions  indicated  in  it.  The  fact  that  the  legal  title 
of  the  corporation  vested  in  Baker  through  a  sale  on  the  judgment, 
instead  of  a  conveyance  by  the  company,  under  the  circumstances, 
cannot  affect  the  question  involved  or  the  rights  of  the  parties.  The 
sheriff's  sale  is  merely  the  channel  through  which  the  legal  title 
passed,  bat  the  sale  .took  place,  and  the  title,  nevertheless,  passed  in 
pursuance  of  the  agreement  and  subject  to  its  conditions.  We  must 
presume  that  if  this  agreement  had  not  been  made  other  arrange- 
ments would  have  been  made  to  avert  a  forced  sale  on  the  judgment. 
The  company,  at  least,  had  a  right  to  make  other  arrangements.  It 
cannot  be  presumed  that  productive  mining  property  of  the  value,  as 
alleged  and  admitted  by  the  demurrer,  of  half  a  million  dollars, 
would  have  been  allowed  to  be  sacrificed  for  the  indebtedness  pro- 
vided for  in  the  agreement,  of,  say,  $150,000.  The  title  passed  by 
virtue  of  the  sheriff's  sale,  which  was  made  in  pursuance  of,  and  in 
subordination  to,  the  understanding  between  the  parties,  and  subject 
to  the  prescribed  conditions  that  the  property  should  be  held  and 
worked  until  the  designated  moneys  due  should  be  paid,  either  by  the 
company  or  Chapman  and  Sayre  themselves,  or  satisfied  out  of  the 
proceeds  of  the  mine  and  property  sold.  There  are  subsequent  sup- 
plementary agreements,  whereby  Baker  extended  the  time  for  the 
performance  of  the  prescribed  conditions  upon  which  the  title  should 
be  restored.  The  title  in  Baker  was  not  to  become  absolute,  except 
upon  a  failure  in  the  performance  of  the  prescribed  conditions  to 
secure  payment  of  the  demands  provided  for.  Though  not  called  a 
defeasance,  and  not  a  defeasance  in  form,  the  conditions  of  the  sev- 
eral agreements  are  substantially  in  the  nature  of  a  defeasance,  giv- 
ing and  continuing  a  right  of  redemption,  for  the  benefit  of  the  Pio- 
neer company.  Or  the  instruments  may  be  regarded,  in  substance, 
as  declarations  of  the  trusts,  upon  which  the  title  vested  under  the 
sheriff's  sale.  The  corporation  was  the  owner  of  the  property  sold, 
and  the  first  coittracts  were,  in  form,  made  in  his  name.  The  corpo- 
ration was  recognized  in  all  subsequent  agreements  as  owner  of  the 
property,  and  it  was  the  corporation's  indebtedness  that  was  to  be  paid 
out  of  the  property.  The  transaction  was  intended  to  secure  Baker 
for  the  moneys  due  him,  and  such  other  expenses  and  indebtedness 
as  he  should  pay  or  should  accrue  in  pursuance  of  the  agreements 
made.  The  transaction  was,  in  substance,  either  a  mortgage,  pledge, 
or  trust,  to  enable  Baker  to  satisfy  the  debts  of  the  Pioneer  company 
provided  for  out  of  the  property  sold, — out  of  its  own  property.  The 
whole  transactions  set  out  in  the  bill  were  transactions  relating  solely 
to  the  property  and  the  indebtedness  of  the  Pioneer  Mining  Com- 
pany. It  is  manifest,  in  the  nature  of  things,  from  the  facts  alleged, 
that  these  transactions,  on  one  side,  were  intended  to  be  for  and  on 
account  of  the  corporation.  Whether  we  call  the  sale  and  convey- 
ance in  pursuance  of  it,  under  the  circumstances  set  out  in  the  bill, 
technically,  a  mortgage,  a  pledge,  a  trust,  or  by  any  other  name,  the 
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facts  alleged  are  such  as  entitle  the  complainant  to  relief  upon  the 
face  of  the  bill.  Whatever  technical  name  may  be  given  to  the  trans- 
action, it  was  intended  to  put  the  title  of  the  mine  and  property  of 
the  corporation  in  the  hands  of  Baker,  for  the  purpose  of  working 
and  developing  the  mine,  paying  the  expenses  and  designated  indebt- 
edness of  the  corporation,  and  compensation  for  his  own  services,  out 
of  the  proceeds ;  and  when  this  should  be  accomplished,  or  when  the 
money  and  expenses  provided  for  should  be  otherwise  paid,  to  restore 
the  property  remaining  to  the  "Pioneer  Mining  Company. 

It  is  alleged  in  the  bill  that  those  moneys  so  intended,  and  secured 
to  be  paid,  have  all  been  paid  out  of  the  proceeds  of  the  mine.  If 
not,  that  the  complainant  has  offered  to  pay,  and  that  it  is  now  ready 
to  pay,  any  balance  that  may  be  found  due  on  an  accounting.  If 
these  allegations  are  true,  and  the  demurrer  admits  their  truth,  then 
the  indebtedness  of  the  Pioneer  Mining  Company,  contemplated,  has 
been  paid  out  of  the  proceeds  of  the  property  of  this  company,  and 
not  out  of  the  property  of  Chapman  and  Sayre,  or  of  either  of  them ; 
and  the  complainant,' the  successor  in  interest  of  the  Pioneer  Mining 
Company,  is  entitled  to  a  reconveyance  of  the  mine  and  other  prop- 
erty sold  under  the  judgment  mentioned ;  and  if  the  defendant  refuses 
to  reconvey,  then,  clearly,  it  seems  to  me,  it  *i8  entitled  to  the  relief 
prayed  in  the  bill. 

On  the  other  point,  that  Chapman  and  Sayre  are  indispensable 
parties  to  the  bill,  I  do  not  know  what  the  pleadings  and  proceedings 
may  develop  in  the  subsequent  stages  of  the  case,  but  there  is  nothing 
on  the  face  of  the  bill,  as  it  now  stands,  to  show  that  Chapman  and 
Sayre  are  indispensable  or  necessary  parties  to  the  bill.  No  relief 
is  asked  against  tbem,  and  it  does  not  appear  that  they  personally 
claim  any  interest  in  their  own  behalf  either  against  the  complainant 
or  the  defendant.  The  court  can  order  them  to  be  brought  in  at 
any  time  when  it  appears  that  the  rights  of  the  present  parties  to 
the  bill  cannot  be  fully  and  finally  determined  without  their  presence. 
They  would,  perhaps,  be  proper  parties,  but  there  is.nothing  disclosed 
on  the  face  of  the  bill  as  it  now  stands  to  render  it  necessary  to  make 
tbem  parties.  As  before  stated,  the  agreements  first  set  out  were 
made  in  the  name  of  the  corporation.  The  subsequent  agreements 
in  the  names  of  Chapman  and  Sayre,  in  form,  all  recognize  the  title 
of  the  property  as  being  in  the  corporation,  and  all  the  agreements 
and  proceedings  relate  exclusively  to  the  property  and  the  indebted- 
ness of  the  corporation,  and  are  intended  to  facilitate  the  payment  of 
the  indebtedness  of  the  corporation  out  of  its  own  property.  Chap- 
man and  Sayre  were,  in  fact,  two  out  of  the  three  trustees,  and  they 
owned  all  the  stock  except  one  forty-eighth  part.  According  to  the 
allegations  of  the  bill,  the  indebtedness  of  the  corporation  had  been 
paid  out  of  the  proceeds  of  the  working  of  the  productive  mine,  owned 
by  the  corporation,  subject  only  to  the  incumbrances  indicated,  in 
pursuance  of  the  terms  of  the  various  agreements,  and  of  the  trusts 
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thereby  imposed  on  Baker;  and  the  property  remaining,  after  satiafj- 
ing  the  demands  provided  for,  is,  in  equity,  the  property  of  complain- 
ant.  But  had  Chapman  and  Sayre  redeemed  with  their  own  money, 
in  pursuance  of  the  terms  of  their  several  agreements,  the  corporation 
would  doubtless  have  been  entitled  to  take  the  property  upon  payment 
of  their  advances.  They  were  trustees  for  the  corporation,  and  would 
not  be  permitted  to  take  advantage  of  their  own  position  as  such  to 
obtain  a  title  to  the  property  as  against  the  corporation,  in  violatian 
of  their  trusts,  through  the  transactions  set  out. 
I  concur  in  the  order  overruling  the  demurrer. 


Owens  and  another  v.  Omo  Cent.  K.  Co. 

Gentbal  Tbust  Co.  OF  New  York  v.  Ohio  Cent.  B.  Co. 

(Ctreuit  Court,  D.  Wett  Virginia.    1884.) 

1.  .TuRiSDicTiox — Service  of  Procebs. 

The  Jurisdiction  of  a'ctourt  attaches  upon  the  service  of  process,  and  the 
court  whose  process  is  first  served  upon  the  defendant  will  retain  the  cause. 
2   Same— Possession  op  Pkopehty  in  Contkovkbst. 

A  court,  having  eained  prior  jurisdictinn  of  a  cause  by  the  service  of  its  pro- 
cess, is  Dot  deprived  of  its  jurisdlctiun  by  reason  of  the  actual  seizure  of  the 
property  in  controversy  by  the  o£Scer  of  a  court  having  concurrent  jurisdic- 
tion. 
8   Same— Whf.bb  .ruRTSDicrioN  Attachbs. 

The  jurisdiction  of  a  court  of  the  United  Stat>>s  to  which  a  cause  ba^  b««n  re- 
moved from  a  state  court  relates  back  to  the  time  of  the  original  service  of  pro- 
cess. 
4  Same— Advinibtration  of  Trust  Estate. 

The  court  first  gaining  Jurisdiction  of  a  part  of  a  trust  estate  is  entitled  to 
administer  the  whole,  even  though  some  portion  of  t)ie  property  lies  within 
the  domain  of  another  court. 
5.  Tbdbtbes— Refusal  to  Sue- Action  bt  OKSTUr  que  Trust. 

When  the  trustees  of  a  mortgage  deed,  executed  for  the  security  of  bond* 
holders,  refuse  to  institute  proceedings  to  enforce  the  security,  the  bondholden 
themselves  are  entitled  to  prosecute  a  suit  for  that  purpose. 

In  Equity. 

E.  L.  Andrews  and  T.  L.  Broicn,  for  complainants. 

Sivayne,  Swayne  dc  Hays,  for  defendant. 

Jackson,  J.  On  the  twenty-eighth  day  of  September,  1883,  Nel- 
son Robinson  filed  his  petition  in  the  court  of  common  pleas  for  Lu- 
cas county,  Ohio,  making  the  Ohio  Central  Railroad  Company  and 
the  Central  Trust  Company  of  New  York  defendants,  in  which  peti- 
tion, among  other  things,  he  prayed  for  the  appointment  of  a  receiver 
for  the  railroad  company  whose  lines  ran  from  the  city  of  Toledo,  in 
the  state  of  Ohio,  to  the  city  of  Charleston,  in  the  state  of  West  Vir- 
ginia, upon  which  day  John  E.  Martin  was  appointed  receiver  of  the 
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entire  line  of  the  Ohio  Central  Railroad;  that  on  the  third  day  of 
October,  1883,  the  same  bill  that  was  filed  in  the  court  of  common 
pleas  in  Lucas  county,  in  the  state  of  Ohio,  was  filed  in  the  circuit 
court  of  Mason  county,  in  the  state  of  West  Virginia,  and  John  E. 
Martin,  by  the  order  of  that  court,  on  that  day  was  appointed  receiver. 
On  the  sixteenth  day  of  October,  1883,  Mead  &  Johnson  filed  in  the 
circuit  court  of  the  United  States  for  the  Southern  district  of  Ohio,  a 
bill   for  the  foreclosure  of  the  river  division  mortgage  of. the  Ohio 
Central  Railroad,  on  which  process  was  sued  out  and  service  had  on 
the   twenty-third  day  of  October,  1883,  and  on  the  seventh  day  of 
November  following  this  bill  was  dismissed.     On  the  twentieth  day 
of  October,  1883,  Owens  &  Johnson  filed  in  the  same  court  a  bUl  for 
the  same  purpose,  opon  which  process  was  issued  and  service  had 
thereon  on  the  twenty-sixth  day  of  October,  1883.     On  the  thirtieth 
day  of  October,  1883,  the  Central  Trust  Company  of  New  York,  in  the 
same  court,  filed  a  bill  for  the  same  purpose,  to  which  the  appearance 
of  the  railroad  company  was  entered.     On  the  thirty-first  day  of  Oc- 
tober, 1883,  Martin  was  appointed  temporary  receiver  under  the  last 
bill.     On  the  twenty-second  day  of  October,  1883,  Owens  &  Johnson 
filed  in  this  court  their  bill  of  complaint  on  behalf  of  themselves,  and 
as  the  representatives  of  the  first  mortgage  river  division  bondholders 
of  the  Ohio  Central  Railroad  Company,  invoking  its  power  to  enforce 
the  mortgage,  and  asking  for  the  appointment  of  a  receiver.     Process 
was  sued  out  thereon  and  service  had  on  the  defendants  on  the 
twenty-fifth  day  of  the  same  month,  and  the  motion  for  the  appoint- 
ment of  a  receiver  was  entered,  and  by  order  of  the  court  set  down 
for  bearing  on  the  twentieth  day  of  November  following;  upon  the 
hearing  of  which  motion  and  at  that  time  the  Central  Trust  Company 
of  New  York  filed  their  bill,  claiming  the  right,  as  trustee  in  the  first 
mortgage  and  other  subsequent  mortgages,  to  control  the  proceedings 
for  the  foreclosure  of  the  mortgages  and  the  appointment  of  a  re- 
ceiver.    The  two  cases  were  heard  together,  and  Thomas  R.  Sharp 
was  appointed  receiver  of  that  portion  of  the  road  lying  in  this  cir- 
cuit. 

Upon  this  state  of  facts  the  complainants  in  this  suit  move  for  an 
order  extending  the  jurisdiction  of  Receiver  Sharp  over  that  portion 
of  the  road  in  the  Sixth  circuit  lying  between  the  Ohio  river  and 
Corning,  in  the  state  of  Ohio.  As  a  portion  of  this  railroad  is  foond 
lying  in  both  circuits,  the  first  question  that  presents  itself  for  con- 
sideration is,  which  court  first  obtained  jurisdiction  over  the  subject- 
matter  in  controversy?  And  in  this  connection  we  will  first  con- 
sider the  question  of  jurisdiction  arising  upon  the  proceedings  had 
in  the  federal  tribunals.  As  we  have  before  seen,  Owens  &  Johnson 
filed  their  bill  in  the  Sixth  circuit  on  the  twentieth  day  of  October, 
1883,  and  in  this  circuit  on  the  twenty-second  day  of  October,  1883. 
Under  the  bill  filed  in  this  circuit  process  was  sued  out,  and  service 
had  the  day  before  service  was  had  in  the  Sixth  oircait.    Not  only 
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waa  this  triie,  but  there  was  an  absolute  seizure  of  "the  res"  under  the 
proceedings  in  this  court,  while,  under  the  bUl  filed  in  the  Sixth  cir- 
cuit, there  was  no  seizure.  It  will  be  observed  that  every  step  nec- 
essary to  complete  the  jurisdiction  of  this  court  was  taken  before 
process  was  served  on  the  defendant  company  under  the  bill  filed  in 
the  Sixth  circuit.  But  it  is  claimed  that  the  filing  of  the  bill  first  in 
the  Sixth  circuit,  which  in  this  proceeding  is  the  commencement  of 
the  suit,  confers  jurisdiction.  This  of  necessity  cannot  be  so.  Other 
necessary  steps  must  be  taken  to  bring  the  parties  before  the  court, 
before  a  complete  jurisdiction  is  acquired.  Until  that  is  done,  the 
court  could  make  no  order  that  wouLd  afiEect  the  rights  of  a  party. 
The  usual  mode  is  by  service  of  process.  It  may  be,  and  in  some 
cases  is,  done  by  an  order  of  the  court  directing  a.  seizure  of  the  prop- 
erty, when  some  urgent  necessity  requires  it,  before  service  is  had. 
In  this  case  no  such  order  was  made,  and  we  must  therefore  look  to 
the  service  of  process  to  ascertain  which  court  first  acquired  jurisdic- 
tion. It  is  true  that  process  was  sued  out  first  under  the  bill  filed  in 
the  Sixth  circuit,  but  service  of  process  was  first  had  under  the  one 
filed  in  this  circuit.  We  therefore  conclude  that,  as  between  these 
proceedings,  the  process  of  this  court  being  first  served  on  the  defend- 
ant company,  it  gave  this  court  full,  complete,  and  prior  jurisdiction 
over  it,  and  the  right  to  grant  the  relief  prayed  for  in  the  bill.  Union 
Mat.  L.  Ing,  Co.  v.  Univ.  of  Chicago,  6  Fed.  Rep.  443 ;  Rigga  v.  John- 
son Co.  6  Wall.  196. 

It  is  not  contended  that  any  seizure  of  "the  res"  was  ever  made  un- 
der either  of  the  bills  of  the  bondholders  filed  in  the  Sixth  circuit. 
On  the  contrary,  it  was  stated  on  the  hearing  of  the  motion  for  a  re- 
ceive^  in  this  court,  and  not  denied,  but  in  fact  conceded,  that  the 
court  in  the  Sixth  circuit  refused  the  motion  for  a  receiver  either 
under  the  bill  filed  by  Mead  &  Johnson  on  the  sixteenth  day  of  Octo- 
ber, or  under  the  bill  filed  by  Owens  &  Johnson  on  the  twentieth  day 
of  October,  (now  the  complainants  in  this  court,)  upon  the  distinct 
ground  that  no  sufficient  showing  had  been  made  that  the  trustee,  the 
Central  Trust  Company,  had  declined  to  act.  For  this- reason  the 
court  in  that  circuit  not  only  refused  an  order  of  publication  against 
other  necessary  defendants,  but  declined  togrant  any  relief  prayed  forin 
either  bill  against  the  defendant  company,  the  legal  effect  of  which 
was  to  discontinue  further  proceedings  under  both  bills.  That  t^is 
was  the  position  of  the  court  is  apparent,  for  the  reason  that  shortly 
after  the  trustee,  the' Central  Trust  Company,  filed  its  bill  before  it,  hav- 
ing the  same  object  in  view,  to  which  the  defendant  company  imme- 
diately appeared,  a  receiver  was  appointed  under  it  without  regard 
to  either  of  the  preceding  bills,  both  of  which,  as  we  are  advised,  were 
afterwards  dismissed. 

In  the  bill  filed  in  this  court  it  was  distinctly  alleged,  and  establiBhed 
by  proof,  that  one  of  the  complainants  had  requested  the  trustee  in  the 
first  mortgage,  the  Central  Trust  Company,  to  bring  a  suit  of  foreclos- 
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nre  on  that  mortgage,  and  the  trustee  refused  to  take  any  step  or  to 
exercise  any  of  the  discretionary  powers  for  that  purpose.  It  is  now 
the  settled  law  that  whensTer  a  trustee  neglects  or  refuses  to  insti- 
tute proceedings  for  the  protection  of  bondholders  secured  by  a  mort- 
gage, that  the  bondholders  themselves  may  begin  proceedings  for  that 
purpose.  This  was  done  by  the  present  complainants  on  behalf  of 
themselves  and  other  bondholders,  and  the  case  being  first  fully  ma- 
tured in  this  court,  by  reason  of  that  fact,  the  court  in  this  circuit 
first  took  cognizance  of  the  subject-matter  in  controversy,  acquiring 
full  and  complete  jurisdiction  over  it,  and  as  an  incident  to  that  ju- 
risdiction has  possession  and  control  over  any  property,  which  may  be 
the  subject-matter  of  the  dispute,  to  the  end  of  the  litigation.  Union 
Trust  Co.  V.  Rockford,  etc.,  R.  (Jo.  6  Biss.  197 ;  Riggs  v.  Johnson  Co.  6 
Wall.  187. 

It  is  claimed  that  Martin,  having  been  appointed  receiver  on  the 
thirty-first  day  of  October,  under  the  bill  filed  by  the  Central  Trust 
Company  in  the  Sixth  circuit,  and  that  he  haviilg  seized  and  taken  act- 
ual possession  and  control  of  the  defendant  company's  property  prior 
to  the  appointment  of  Sharp  under  the  order  of  this  court,  that  the 
seizure  by  him  of  the  road  gave  to  that  court  prior  jurisdiction  over 
it  in  this  proceeding.  It  will  be  observed  that  this  proceeding  in  the 
Sixth  circuit  was  instituted  eight  days  after  the  proceedings  in  this 
court,  and  the  service  of  process  in  this  court  was  five  days  before  serv- 
ice in  that  court.  In  this  position  we  cannot  concur.  The  jurisdiction 
of  this  court  attached  as  soon  as  the  bill  was  filed  and  process  served, 
and  the  fact  that  an  actual  seizure  was  made  under  the  bill  subsequently 
filed,  and  after  process  was  served  under  a  bill  previously  filed  in  this 
circuit,  will  not  deprive  this  cgjirt  of  its  jurisdiction.  We  think  the 
rule  of  law  laid  down  by  the  learned  j  udge  in  the  case  just  cited  from  6 
Biss.  is  correct,  and  that  "the  proper  application  of  this  rule  does  not 
require  that  the  court  which  first  takes  jurisdiction  of  the  case  shall 
also  first  take,  by  its  officers,  possession  of  the  thing  in  controversy,  if 
tangible  and  susceptible  of  seizure,  for  such  a  rule  would  only  lead  to 
unseemly  haste  on  the  part  of  its  officer  to  get  the  manual  posses- 
sion of  the  property.  While  the  court  first  appealed  to  was  investigating 
the  rights  of  the  respective  parties,  another  court,  acting  with  more 
haste,  might  by  a  seizure  of  the  property  make  the  first  suit  wholly 
unavailing.  To  avoid  such  a  result,  the  broad  rule  is  laid  down  that 
the  court  first  invoked  will  not  be  interfered  with  by  another  court 
while  the  jurisdiction  is  retained."  The  jurisdiction  thus  acquired  is 
exclusive,  and  it  is  the  duty  of  all  other  tribunals,  both  by  law  and 
comity,  not  to  interfere  with  it.  Chief  Justice  Mabshall,  in  the  case 
of  Smith  V.  Mclver,  9  Wheat.  532,  says  "that  in  all  cases  of  concur- 
rent juriadiction  the  court  which  first  has  possession  of  the  subject 
must  decide  it."  This  rule  the  supreme  court  of  the  L'nited  States 
has  approved  in  several  subsequent  cases,  notably,  Buck  v.  Colhath, 
■3  Wall.  341;  Riggs  v.  Johnson  Co.  6  Wall.  166.     It  must  follow,  from 
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the  application  of  this  rule,  that  under  the  bill  filed  by  the  bondhold- 
ers in  this  court,  that  the  jurisdiction  thus  acquired  was  prior  to  that 
obtained  by  the  court  in  the  Sixth  circuit,  under  the  bill  filed  by  the 
trustee,  the  Ceptrai  Trust  Company,  and  that,  as  a  legal  consequence, 
the  possession  of  "the  res"  was  in  law  in  the  possession  of  this  court 
to  the  extent  of  its  jurisdiction,  as  to  which  we  will  speak  hereafter. 
It  further  follows  that  the  order  appointing  Martin  receiver  on  the 
thirtj'-firat  of  October,  under  the  bill  filed  by  the  Central  Tnist  Com- 
pany on  the  thirtieth  of  October,  dues  not  entitle  him  to  the  ens- 
tody  or  control  of  any  portion  of  the  property  of  the  defendant  com- 
pany, as  this  court  first  acquired  jurisdiction  over  it,  and  that,  as  a 
consequence,  all  of  his  acts  as  such  receiver,  in  pursuance  of  that  or- 
der, over  the  Biver  Division,  are  a  nullity,  having  been  appointed 
solely  under  that  bill,  while  the  acts  of  Receiver  Sharp,  having  been 
appointed  by  the  court  which  first  acquired  jurisdiction  over  and  le- 
gal possession  of  the  property,  must  be  held  to  be  legal  and  valid. 

Thus  far  we  have  only  considered  the  question  of  jurisdiction  as 
presented  by  the  proceedings  originating  in  the  federal  tribunals .  We 
come  now  to  consider  it  upon  the  proceedings  begun  and  had  in  the 
state  court,  which  it  is  conceded  were  had  prior  to  any  instituted  in  the 
federal  courts.  It  appears  that  Nelson  Bobinson  filed  his  bill  on  the 
twentieth  day  of  September,  1883,  in  the  court  of  common  pleas  for 
Lucas  county,  in  the  state  of  Ohio,  asking  for  the  foreclosure  of  the 
mortgage  on  the  Ohio  Central  Bailroad  Company,  and  the  appointment 
of  a  receiver  for  that  road;  that  the  court  exercised  jurisdiction,  and 
appointed  John  E.  Martin  receiver,  and  subsequently  the  case  was 
removed  to  the  circuit  court  of  the  United  States  for  the  Southern 
district  of  Ohio.  It  was  claimed  in  Ihe  discussion  of  this  case  by  the 
complainants,  and  scarcely  controverted  by  the  defendants,  that  the 
court  of  common  pleas  of  Lucas  county  had  no  jurisdiction  over  the 
defendant  company  or  its  property  under  the  statutes  of  Ohio,  for 
the  reason  that  the  defendant  company  did  not  "reside"  in  the  county, 
nor  was  any  portion  of  the  defendant's  property  covered  by  the  mort- 
gage found  in  that  county.  This  construction  of  the  statutes  of  Ohio 
seems  to  have  been  adopted  by  the  court  of  the  Sixth  circuit  in  the 
appointment  of  its  receiver,  as  Martin's  appointment  was  made  solely 
under  the  bill  filed  by  the  Central  Trust  Company.  In  this  view  of  the 
construction  of  the  statute  of  Ohio  we  not  only  concur,  but  conclude 
that  the  proceedings  instituted  in  the  court  of  common  pleas  of  Lucas 
county  were  coram  non  judice,  arid  therefore  a  nullity.  But  the  case 
is  very  different  in  the  courts  of  the  state  of  West  Virginia.  The  same 
bill  that  was  filed  in  the  court  of  common  pleas  of  Lucas  county  in 
the  state  of  Ohio  was  filed  in  the  circuit  court  of  Mason  county,  in  this 
state,  on  the  third  day  of  October,  1883,  at  which  time  the  defendant 
company  appeared  to  said  bill,  waived  service  of  process,  and  John 
E.  Martin  was  appointed  receiver.  On  the  twenty-ninth  day  of  the 
same  month  the  cause  was  removed  to  this  court  and  regularly  dock> 
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eted  therein.  It  Ib  conceded  that  the  circuit  court  of  Mason  county 
bad  jarisdiction  over  the  defendant  company's  property,  and  in  this 
respect  it  was  wholly  unlike  the  case  in  the  court  of  common  pleas  in 
Lucas  county.  It  will  be  observed,  then,  that  the  state  court  in  West 
Virginia  acquired  full  and  complete  jurisdiction  on  the  third  day  of 
October,  1883,  the  day  the  bill  was  filed,  and  that,  by  reason  of  its 
removaHo  this  court,  this  court's  jurisdiction  relates  back  to  that  date. 
Under  this  proceeding  this  court  acquired  jurisdiction  aei  of  that  date, 
which  is  prior  to  any  legal  proceeding  instituted  in  the  courts  of  Ohio, 
and  the  jurisdiction  thus  acquired  is  not  only  prior,  but  is  complete 
and  exclusive  over  the  defendant  company's  property.  Miller  v.  To- 
bin,  18  Fbd.  Rep.  609;  Osgood  v.  Railroad  Co.  6  Biss.  330;  Armstrong 
V.  Mech.  Nat.  Bank,  Id.  524;  12  Chi.  Leg.  N.  176;  Bills  v.  Railroad 
Co.  13  Blatchf .  227. 

But  one  question  remains  unnoticed,  and  that  is,  can  this  court 
extend  its  jurisdiction  over  the  defendant  company's  property  be- 
yond its  geographical  or  territorial  jurisdiction.  This  is  a  trust 
estate,  and  must  be  administered  as  an  entirety  for  the  protection  of 
all  concerned.  It  is  well  settled  that  the  court  that  first  takes  juris- 
diction of  a  part  of  a  trust  estate  has  the  legal  right  to  administer 
upon  the  whole.  It  follows  that  this  court,  having  prior  jurisdiction 
over  that  portion  of  the  trust  estate  found  in  this  circuit  by  reason 
of  the  jurisdiction  thus  acquired,  has  the  right  to  administer  upon 
that  portion  of  the  trust  estate  lying  between  the  Ohio  river  and 
Corning,  Ohio,  and  an  order  will  be  entered  extending  the  jurisdic- 
tion of  Receiver  Sharp  over  the  entire  property  of  the  defendant 
company  to  that  place;  and  in  the  event  he  is  obstructed  by  any  one 
claiming  to  act  as  receiver  by  another  tribunal,  be  is  required  and 
directed  to  file  a  motion  before  the  United  States  circuit  court  for  the 
Sixth  circuit  in  Ohio,  praying  that  court  to  vacate  or  so  modify  the 
order  appointing  Beceiver  Martin  as  it  may  be  in  conflict  with  the 
order  of  this  court  appointing  him  receiver,  and  extending  his  juris- 
diction to  Coming,  Ohio. 


Hat  v.  Alexandria  &  W.  B  Go.  and  others. 

(OireuU  Court  E.  D.  Virginia.    1884.) 

1.  Dbcibtom  of  State  Cotibt— Trust  Deed— Dbfbotivb  KsoisTRATioir.    . 

A  railroad  corporation  executes  a  trust  deed,  giving  preference  to  one  of  its 
directorsurerot  tier  creditors,  and  this  deed  is  acknowledged  before,  and  cer- 
tified by,  that  director  for  registration,  as  a  notary  public.  The  court  of  high- 
eat  resort  of  the  state  in  wliicl)  tliis  deed  is  recorded  pronounced  tbat  it  does 
not  create  a  lien  upon  tlie  property  conveyed,  because  of  its  defective  registra- 
tion. Tlie  validlly  of  lliis  registration  is  afterwards  assailed  in  a  federal  court, 
-which  held  that  it  would  not  reopen  the  question  of  registration  and  would 
treat  the  registration  as  null. 
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2.  Same— Mduicipai.  Bonds — Rights  of  Creditors  of  Railroad  OonPORATtoH. 
The  cliarler  of  a  city  prohibits  its  councils  from  increasing  its  public  debt 
unless  authorized  by  two-thirds  of  its  qualified  voters.  A  deed  is  executed  by 
a  railroad  corporation  securing  bonds  proposed  to  be  issued,  and  the  city  guar- 
antees to  the  bondholders  the  payment  of  the  bonds,  without  bfing  authorized 
by  a  two-thirds  vole,  and  afterwards,  when  the  bonds  mature,  pays  the  bonds 
and  becomes  the  holder  of  them.  In  a  subsequent  litigation  between  the  city 
and  other  lien  creditors  of  the  railroad  corporation,  the  court  of  highest  resort 
of  the  state  in  which  the  railroad  lies  and  in  which  tbe  railroad  ca(npany  is 
chartered,  decrees  that  the  deed  is  a  lien  upon  the  railroad  notwithstanding  the 
aforesaid  inhibition  in  the  city  charter.  In  a  still  later  litigation  l)etwecn  lien 
creditors  of  the  railroad  corporation  in  a  federal  court,  that  court  hdd  that  tbe 
decision  of  the  state  appellate  court  on  this  point  was  one  that  it  was  proper 
to  follow,  and,  moreover,  that  although  the  cit^  might  have  contested  her  lia- 
bility to  pay  the  bonds,  yet  that  subsequent  lienholders  were  in  no  condition 
to  make  such  a  contest,  the  debt  being  due,  the  lien  being  valid,  and  it  being 
immaterial  to  them  who  gets  the  amount  due. 

8.   Same— JUHISDICTTOK— ASSIONMEST  O*"  JDDGMENT8  IN  BTATB  CoDRT— CiTIZES- 

BHip  OF  Parties— Satisfaction  of  Judomentr. 

Four  state  court  judgments  against  a  railroad  corporatioa  are  assigned  to 
Hay,  a  non-resident  of  the  state.  The  plaintiffs  in  two  of  them  arc  non-resi- 
dents, and  those  in  the  two  others  are  residents.  These  four  judgments,  after 
being  assigned  to  Hay,  are  by  him  marked  latisfled,  for  a  consideration  which 
turns  out  to  be  null  and  void. .  An  equity  suit  is  brought  by  Hay  in  the  federal 
court  of  that  state  to  set  aside  ihe Duiisfactiona&nd  restore  the  liens  of  the  orig- 
inal judgments  and  decree  was  entered  according  to  the  prayer  of  the  bill.  In 
a  subsequent  creditors'  suit  to  settle  liens  and  priorities,  it  was  contended  that 
tills  decree  was  defective  for  want  of  jurisdiction  in  the  federal  court  to  enter- 
tain the  suit  as  to  the  two  judgments  that  had  l>een  recovered  by  residents,  the 
second  clause  of  section  first  of  the  judiciary  act  of  lb75  denying  jurisdiction 
of  tbe  suit  of  an  assignee  of  a  chose  in  action,  where  the  assignor  could  not 
sue,  Arfrf.that  the  satisfdcfious  yrere  marked  on  the  judgments  by  Hay,  on  an 
implied  undertaking  of  the  railroad  company  to  make  Uie  judgments  good  if 
the  consideration  of  marking  them  satisfied  was  null  and  void ;  that  tills  obli- 
gation was  to  Hay  himself  and  was  the  real  cause  of  action  in  the  equity  suit, 
and  therefore  that  the  second  clause  of  the  act  of  1875  did  not  apply.  More- 
over, that  in  an}'  event  the  controversies  represented  by  tlie  two  judgments  be- 
tween citizens  of  diiferent  states  gave  jurisdiction  of  the  suit  in  equity  wliich 
comprehended  the  four  judgments,  and  the  federal  court  had  a  right  to  decree 
OS  to  all  four  judgments,  unle.»s  it  had  been  shown  that  the  judgments  had  been 
assigned  for  the  purpose  of  creating  jurisdiction  as  prohibited  by  section  S  of 
the  act  of  1878. 
4.  Same— State  Stjvtcte  Keeping  Judojients  Alive — Merger. 

The  statute  law  of  Virginia  provides  that  judgments  may  be  kept  alive  in 
the  following  manner:  Execution  ma.v  be  issued  within  a  year  and  scire  fneia$ 
or  action  may  be  brought  within  10  years;  and  where  execution  issues 'within 
the  year,  other  execution  may  issue,  or  scire  faeiat  or  action  be  brought  within 
10  years  from  the  return-day  where  there  is  no  return,  or  within  20  years  from 
the  return  of  an  execution  w'liere  there  is  a  return.  Accordingly,  on  judgments 
obtained  in  lb60,  on  wlych  e.\eoution  bad  lieen  issued  and  returned  within  a 
year,  actions  wore  brought  in  1S75  and  new  judgments  obtained,  and  it  was  con- 
tended that  the  old  judgments  were  merged  in  the  new;  that  tbe  liens  of  the 
old  were  lost,  and  that  the  liens  of  the  new  dated  only  from  the  dates  of  tbe 
new  judgments,  and  took  priority  only  as  of  the  later  dates.  But  the  court 
Jidd  that  whatever  may  be  the  law  as  to  merger  in  other  jurisdictions,  yet  if 
the  methods  pre-scrlbcd  by  the  statute  law  of  a  state  for  preserving  judgments 
and  their  liens  are  pursued,  tbe  doctrinej  of  merger  must  not  be  applied  in  that 
state  in  such  manner  as  to  defeat  the  purpose  of  the  law  and  to  destroy  priori- 
ties expressly  intended  to  be  preserved. 

In  Equity. 

The  Alexandria  &  Washington  Railroad  Company  extends  from 
Alexandria  to  the  south  end  of  Long  bridge,  opposite  Washington 
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city,  on  the  Potomac  river.  It  is  less  tban  four  miles  long,  but  it  is 
the  important  link  which  connects  all  railroads  north  with  all  rail- 
roads Boath  of  the  Potomac  river,  which  lie  east  of  the  Blue  ridge 
mountains.  The  width  of  ground  originally  condemned  for  its  con- 
struction  was  60  feet.  Its  original  track  was  laid  on  the  east  side  of 
this  strip  of  land.  It  lies  wholly  in  the  county  of  Alexandria,  Vir- 
ginia. The  company  owning  it  was  chartered  on  February  27, 1854. 
Acts  Assembly  Va.  1853-54,  c.  63,  p.  41.  Its  iinancial  condition 
has  always  been  exceptionally  feeble,  and  its  affairs  and  transactions 
have  been  the  subject  of  varied  and  continued  litigation  in  all  courts 
in  which  they  were  cognizable.  On  the  nineteenth  of  April,  1855, 
this  company,  having  determined  to  issue  bonds  for  raising  money 
with  which  to  build  and  equip  its  road;  and  the  city  of  Washington 
having  agreed  to  guarantee  the  payment  of  a  portion  of  the  bonds, 
the  company  executed  a  trust  deed  conveying  its  franchises,  road, 
and  property  to  J.  H.  and  A.  T.  Bradley  as  trustees,  for  the  purpose 
of  securing  the  city  in  its  guarantee.  Owing  to  some  imperfection  in 
this  deed  a  second  one  ratifying  and  confirming  it  was  executed  on 
the  tenth  of  July,  1857,  and  recorded  in  the  Alexandria  county  court 
on  the  twenty-third  of  July,  1857.  The  guarantee  of  the  city  of 
Washington  was  given  by  authority  of  an  act  of  its  board  of  alder- 
men and  board  of  common  council  passed  February  8, 1855,  expressly 
conferring  it.  It  is  averred  in  the  briefs  of  counsel  that  this  act  of 
the  Washington  councils  was  ultra  vires,  inasmuch  as  the  charter  of 
the  city  -then  in  force,  (that  of  May  17,  1848,)  in  its  tenth  section 
contains  (he  following  conditional  provision  : 

"The  corporation  shall  not  have  power  to  increase  the  present  funded  debt 
of  the  corporation  either  by  borrowing  money  or  otherwise,  unless  it  shall  be 
agreed  to  do  so  by  two-thirds  of  the  legal  voters  of  the  said  city  at  an  annual 
election." 

No  such  vote  was  ever  taken.  Some  years  after  this  guarantee 
was  given,  when  the  bonds  matured  for  payment,  the  corporation  of 
Washington  paid  them,  principal  and  interest,  and  now  holdd  them, 
having  cancelled  and  cut  out  its  own  signature  to  the  bonds. 

On  the  thirty-first  of  December,  1856,  the  Alexandria  &  Washing- 
ton Railroad  Company  executed  to  I.  L.  Kinzer,  as  trustee,  a  trust 
deed  conveying  all  its  works  and  property  to  secure  a  bond  of  some 
$15,000  to  the  holders  thereof  who  were  the  firm  in  Alexandria  of 
Fowle,  Snowden  &  Co.  This  deed  was  recorded  on  the  thiird  of  April, 
1857,  nearly  four  months  in  advance  of  the  Bradley  deed.  It  was 
acknowleged  before  and  certified  by  William  H.  Fowle,  as  notary 
public,  who  was  one  of  the  directors  of  the  company  and  a  member 
of  the  firm  of  Fowle,  Snowden  &  Co.  Walter  Lennox,  hereafter  to 
be  mentioned,  was  also  a  director  of  the  company  and  was  present 
at  the  execution  of  the  Kinzer  deed.  Both  Fowle  &  Lennox,  as  well 
as  Snowden,  of  ihe  firm  of  Fowle,  Snowden  &  Co.,  had  been  directors 
of  the  company  at,  and  cognizant  of,  the  execution  of  the  previous- 
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deed  of  the  company  to  the  Bradleys  for  the  benefit  of  the  city  of 
Washington.  On  the  sixteenth  of  July,  1857,  the  company  executed 
to  Waiter  Lennox,  sis  trustee,  a  deed  conveying  its  railroad,  fran- 
chises, property,  rights,  and  privileges  in  trust  to  secure  thirty  bonds 
of  a  thousand  dollars  each,  with  interest,  to  their  holders.  This  deed 
was  duly  recorded  on  the  twenty-fourth,  of  July,  1857.  None  of  the 
foregoing  deeds  conveyed  the  income  of  the  Alexandria  &  Washing- 
ton Company  from  its  road.  A  provision  of  the  statute  law  of  Vir- 
ginia respecting  deeds,  is  as  follows : 

"Every  deed  of  trust  conveying  real  estate  shall  be  void  as  to  creditois 
(with  or  without  notice,)  and  subsequent  purchasers  for  valuable  considera- 
tion without  notice,  until  and  except  from  the  time  it  is  duly  admitted  to 
record  in  the  county  or  corporation  wherein  the  property  embraced  in  such 
contract  may  lie."    Code  1873,  c.  114,  §  5,  p.  89. 

At  several  dates,  about  the  period  of  the  execution  of  these  deeds, 
judgments  were  recorded  in  the  circuit  court  of  Alexandria  county, 
(one  judgment  in  the  county  court  of  that  county,)  against  the  Alex- 
andria &  Washington  Bailroad  Company,  viz :  One  on  the  twenty- 
fifth  of  November,  1857,  for  $6,706.70;  two  on  the  twenty-seventh 
of  May,  i859,  for  $437.17  and  $2,410.87,  the  term  of  the  court 
rendering  these  having  commenced  on  the  sixteenth  of  May,  1859 ; 
one  on  the  ninth  of  February,  1858,  for  $1,243.64;  one  on  the  twenty- 
first  of  March,  1860,  for  $1,000;  one  on  the  twenty-first  of  Febru- 
aiy,  1860,  for  $16,606.87;  and  a  seventh  on  the  twenty-first  of  Feb- 
ruary, 1860,  for  $2,260.04, — all  with  interest  and  costs.  The  two 
first  named  of  these  judgments  were  obtained  by  non-residents  of 
Virginia,  and  l^e  second  and  third  of  them,  by  residents  of  Virginia. 
These  four  first-named  judgments  were  assigned  as  judgments,  by 
the  judgment  creditors,  to  Alexander  Hay,  the  complainant  in  this 
suit.  In  the  three  oases  last  named,  the  causes  of  action  had  been 
assigned  to  Hay  before  suit,  and  judgments  had  been  obtained  on 
them  by  Hay  as  assignee.  Executions  were  taken  out  promptly  on 
the  first,  five  of  these  judgments,  and  returns  duly  made  on  them. 
The  other  two  were  docketed,  and  so  were  some  of  the  first  five  judg- 
ments. The  first  four  of  these  judgments  were  marked  "satisfied" 
on  the  thirtieth  of  November,  1865,  nnder  written  authority  from 
Hay,  dated  November .33,  1859. 

The  statute  law  of  Virginia  provides,  in  respect  to  judgments,  sub- 
stantially, that, — 

Sec.  6.  "Every  judgment  for  money  rendered  in  this  state  against  any  per- 
son shall  be  a  lien  on  all  the  re^  estate  of  such  person  as  of  the  date  of  such 
Judgment;  or,  if  rendered  in  court,  as  of  the  day  of  the  commencement  of 
the  term  at  which  it  was  rendered. "  ' 

Except — 

Sec.  8.  That  "It  shall  not  be  a  Hen  on  real  estate  as  against  a  purchaser 
for  valuable  consideration  without  notice,  unless  it  be  docketed  on  the  judg- 
ment docket  of  the  county  court  of  the  county  where  the  land  lies,  either 
Within  sixty  days  next  after  the  date  of  such  judgment,  or  fifteen  days  before 
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the  conveyance  of  said  estate  to  such  purchaser."    Code  Va.  1873,  c.  182,  §§ 
6,  8.  p.  1166. 

As  this  law  stood  in  the  period  1855  to  1860,  the  time  mentioned 
in  the  last  lines  quoted  was,  "within  a'year  next  after  the  date  of  such 
judgment,  or  ninet,y  days  before  the  conveyance,"  etc. 

Section  9  of  the  same  chapter  provides : 

"The  lien  of  a  judgment  may  always  be  enforced  in  a  court  of  equity.  If 
it  appear  to  such  court  that  the  rents  and  profits  of  the  real  estate  subject  to 
the  lien  will  not  satisfy  the  judgment  in  Ave  years,  the'  court  may  decree  the 
said  estate,  or  any  part  thereof,  to  be  sold,"  etc 

Section  12  provides  that — 

"On  a  judgment,  execution  may  be  issued  within  a  year,  and  a  setrefaeUa 
or  action  may  be  brought  within  ten  years  after  tlie  date  of  the  judgment; 
and  where  execution  issues  within  the  year,  other  execution  may  be  issued, 
or  a  scire  faeiaa  or  action  may  be  brought  within  ten  years  from  the  return- 
day  of  an  execution  on  which  tliere  is  no  return  of  an  officer,  or  within  twenty 
years  .from  the  return  of  an  execution  on  which  there  is  such  return ;  pro- 
vided, that  in  computing  time  under  this  section,  there  shall,  as  to  writs  of 
scire  faHas,  be  omitted  from  such  computation,  the  time  elapsed  between  the 
first  day  of  January,  1869,  and  the  passage  of  this  act;  [viz:  March  28, 1871.] 

Tn  1875  Alexander  Hay  brought  a  suit  in  this,  the  United  States 
circuit  court  for  the  Eastern' district  oC  Virginia,  at  Alexandria,  on 
the  equity  side,  setting  out  that  the  consideration  had  failed,  for  which 
he  marked  as  satisfied,  the  four  first-named  of  his  judgments  that 
have  heretofore  been  described ;  and  praying  that  the  "satisfactions" 
on  them  should  be  set  aside,  and  the  judgments  reinstated  with  all 
liens  attaining  to  them  at  the  date  of  the  satisfactions.  This  suit 
went  on  until  January,  1881,  when  a  decree  was  rendered  in  con- 
formity with  the  prayer  of  the  bill,  from  which  no  appeal  has  ever 
been  taken.  In  the  same  year  Hay  brought  a  suit  on  the  common- 
law  side  of  this  court,  against  the  Alexandria  &  Washington  Com- 
pany, based  on  the  three  last-named  judgments  in  his  favor  which 
have  heretofore  been  described,  and  recovered  a  verdict  and  judg- 
ment anew  on  the  three  old  judgments. 

On  the  third  of  February,  1864,  the  general  assembly  of  Virginia 
(that  which  sat  at  Alexandria)  incorporated  the  Alexandria  &  Fred- 
ericksburg Bailway  Company,  with  authority  to  construct  a  railroad 
from  Alexandria  to  the  vicinity  of  Fredericksburg.  Acts,  1863-64, 
e.  17,  p.  20.  That  charter  lapsed,  but  was  revived  by  the  general 
assembly  on  the  fourth  of  June,  1870,  by  an  act  which  empowered 
the  company  to  extend  its  road  to  a  point  on  the  Potomac  river  be- 
tween Alexandria  and  Washington  city,  or  opposite  Washington  city, 
to  connect  with  the  bridge  of  any  railroad  company  chartered  by  con- 
gress, whose  road  passes,  or  shall  pass,  through  the  District  of  Col- 
umbia. Acts,  18C9-70,  c.  145,  p.  188.  This  act  contained  this  pro- 
viso :  "That,  in  the  extension  of  said  railway  it  shall  in  no  way  in- 
terfere with  the  chartered  rights  or  franchises  of  any  railroad  extend- 
ing between  Alexandria  and  Washington,"  etc.    This  act  virtually 
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gave  authority  to  the  Alexandria  &  Fredericksburg  Comp&ny  to  run 
a  road  parallel  with  that  of  the  Alexandria  &  Washington  Company 
between  Alexandria  and  the  south  end  of  the  Long  bridge.  The  Alex- 
andria &  Fredericksburg  Company  soon  acquired  the  property  of  the 
Alexandria  &,  Washington  Turnpike  Company,  whose  turnpike  road 
runs  alongside  of  the  Alexandria  &  Washington  Bailroad,  its  whple 
length.  Instead  of  determining  *fo  lay  its  track  wholly  on  the  turn- 
pike road,  the  Alexandria  &  Fredericksburg  Company  instituted  pro- 
ceedings, on  the  sixth  of  February,  1871,  in  the  county  court  of  Alex- 
andria county,  for  condemning  to  its  use  a  strip  of  land  18^  feet  in 
width,  taken  from  the  west  side  of  the  50-feet  strip  of  the  Alexandria 
&  Washington  Eailroad.  Under  these  proceedings,  which  were  vig- 
orously opposed  by  certain  private  persons  and  by  James  S.  French, 
a  stockholder  in,  and  the  former  president  of,  the  Alexandria  &  Wash- 
ington Bailroad  Company,  this  18^-feet  strip  of  land  was  finally  as- 
sessed by  commissioners  at  the  value  of  $407.81,  the  report  of  which 
was  confirmed  by  the  court  by  an  order  of  June  2,  1873,  and  the 
amount  assessed  was  paid  into  court  by  the  Alexandria  &  Fredericks- 
burg Company.  These  proceedings  do  not  seem  to  have  been  resisted 
by  the  officers  of  the  Alexandria  &  Washington  Bailroad  Company, 
but  were  nevertheless  strenuously  resisted,  and  delayed  for  more  than 
two  years,  as  before  stated. 

The  statute  law  of  Virginia  provides  that  upon  such  judgment  aa 
that  just  descrilped,  confirming  an  assessment,  the  title  to  that  pari 
of  the  land  for  which  such  compensation  is  allowed,  shall  be  abso- 
lutely vested  in  the  company  in  fee-simple.  Code  1873,  c.  56,  §  11, 
p.  538.  The  Alexandria  &  Fredericksburg  Company  at  once  took 
possession  of  the  strip  of  land  referred  to,  and  in  due  course  of  time 
laid  down  a  steel  rail  track  upon  it  at  an  original  cost  of  $59,610.37. 
It  may  be  added  here,  that,  after  a  considerable  fiood  in  the  Potomac 
in  the  winter  of  1881,  repairs  were  put  by  this  company  on  the  whole 
50-feet  strip  of  land,  including  the  tracks  of  both  companies,  at  an 
outlay  of  $11,912.89,  and  that  it  has  also,  since  1870,  paid  taxes 
upon  this  property  of  the  two  companies  to  the  amount  of  $1,384.57. 

The  proceedings  of  condemnation  which  have  been  mentioned  were 
made  the  subject  of  an  appeal  to  the  circuit  court  of  Alexandria  county, 
which  terminated  on  May  23, 1879,  in  a  decree  declaring  the  proceed- 
ings illegal,  and,  of  course,  invalidating  the  title  of  the  Alexandria 
&  Fredericksburg  Company  to  the  18J-feet  strip  of  land  on  which  it 
had  constructed  its  road.  The  ground  of  this  decree  of  the  circuit 
court  was  that  the  condemnation  bad  been  in  violation  of  the  proviso 
in  the  amended  charter  of  the  Alexandria  &  Fredericksburg  Com- 
pany, which  has  been  quoted,  prohibiting  the  Alexandria  &  Freder- 
icksburg Company  from  interfering  with  the  chartered  rights  and 
franchises  of  the  Alexandria  &  Washington  Eailroad  Company.  A 
majority  of  the  capital  stock  of  the  Alexandria  &  Washington  Com- 
pany was  acquired  by  the  Pennsylvania  Eailroad  Company  on  the 
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twenty-third  of  April,  1872.  That  company  held  a  controlling  inter- 
est in  the  Alexandria  &  Fredericksbarg  Company  from  the  time  it 
was  organized.  It  also  has  held  a  controlling  interest  in  the  Balti- 
more &  Potomac  Company,  whose  road  extends  from  Baltimore  to 
Washington,  and  through  Washington  to  the  southern  end  of  the 
railroad  bridge  crossing  the  Potomac  at  Washington.  The  decree  of 
the  circuit  court  of  Alexandria  county  invalidating  the  proceedings  in 
the  county  court  for  the  condemnation  of  the  18^-feet  strip  of  land 
which  has  been  mentioned,  was  itself  made  the  subject  of  an  appeal 
to  the  supreme  court  of  appeals  of  Virginia,  which  latter  court,  on  the 
twenty-fourth  oT  November,  1881,  affirmed  the  decree  of  the  circuit 
court,  and  finally  invalidated  the  title  of  the  Alexandria  &  Freder- 
icksburg Company  to  the  strip  of  1 8\  feet  of  land  in  controversy ;  the 
Alexandria  &  Fredericksburg  Company  having  held  this  strip  of  land 
for  about  nine  years  under  color  of  title,  and  put  improvements  on 
it,  as  has  been  stated,  to  the  value  of  upwards  of  $70,000.  The 
statute  law  of  Virginia  provides  on  this  subject,  substantially,  that, 
where  a  jury  shall  be  satisfied  that  a  defendant  against  whom  a  decree 
or  judgment  shall  be  rendered  for  land,  made  on  the  premises  at  a  time 
when  there  was  reason  to  believe  the  title  good  under  which  he  was 
holding  permanent  and  valuable  improvements,  they  shall  estimate 
in  his  favor  the  value  of  such  improvements  as  were  so  made  before 
notice  in  writing  of  the  title  under  which  the  plaintiff  claims,  not  ex- 
ceeding the  amount  to  which  the  value  of  the  premises  is  actually 
increased  therebj'  at  the  time  of  the  assessment.  Code  1873,  c.  432, 
§§  1,  4,  p.  964.  Other  sections  provide  that  rents  for  five  years  are 
to  be  credited  to  the  plaintiff,  and  for  other  adjustments. 
,  It  is  not  shown  that  either  the  Bradleys,  or  Lennox,  or  Kirizer,  or 
any  of  the  beneficiaries  of  the  deeds  which  they  represent  took  any 
part  in  resisting  the  condemnation  of  the  strip  of  land  which  was  taken 
and  improved  by  the  Alexandria  &  Fredericksburg  Company,  or  ever 
gave  "notice  in  writing"  to  that  company  of  the  liens  which  they  held 
on  the  Alexandria  &  Washington  Railroad,  or  made  objection,  or  gave 
warning  in  any  way  against  the  construction  of  improvements  upon 
the  property  which  was  subject  to  their  liens.  It  is  physically  cer- 
tain, from  the  conspicuous  site  of  the  road  in  relation  to  the  residences 
of  the  trustees  and  a  large  portion  of  the  beneficiaries  in  the  deeds, 
that  they  must  have  had  actual  personal  notice  of  these  improvements 
during  all  the  stages  of  their  progress.  In  November,  1857,  Kinzer, 
the  trustee  heretofore  mentioned,  advertised  the  property  of  the  Alex- 
andi'ia  &  Washington  Bailroad  Company  for  sale  in  accordance  with 
the  terms  of  his  deed;  and,  on  the  thirtieth  of  that  month,  the  com- 
pany presented  a  bill  to  the  judge  of  the  circuit  court  of  Alexandriai 
county,  praying  for  an  injunction  against  such  sale,  attacking  the 
validity  of  the  debt  named  in  the  deed,  and  averring  that  it  was  sub- 
sequent in  dignity  to  the  Bradley  deed  securing  the  city  of  Washing- 
ton.    The  Bradleys  and  city  were  made  parties  defendant,  and  so 
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•were  Lennox  and  James  S.  French,  the  president,  individually,  made 
defendants.  On  the  third  of  April,  the  city  of  Washington  filed  a 
cross-bill  in  the  same  suit  asking  afBrmative  relief.  On  the  twenty- 
fifth  of  May,  1859,  the  circuit  court  of  Alexandria  county  made  a  de- 
cree in  the  suit  thus  described,  containing,  among  others,  the  follow- 
ing clauses : 

"Tlie  court  doth  adjudge,  order,  and  decree  that  the  certificate  of  acknowl- 
edgment to  the  deed  of  trust  from  the  Alexandria  &  Washington  Railroad 
Company  to  I.  Louis  Kinzer,  dated  on  the  thirty-first  of  December,  1856,  and 
filed  in  this  cause,  not  being  in  conformity  with  tlie  statute  of  Virginia  in 
Bucit  case  made  and  provided,  the  said  deed  waa  illegally  admitted  to  record, 
and  that  the  said  deed  from  the  Alexander  &  Washington  Railroad  Company 
to  Joseph  H.  and  Thomas  A.  Bradley,  dated  on  the  tenth  day  of  July,  1857, 
and  recorded  on  the  twenty-third  day  of  July,  1857,  having  been  recorded 
according  to  law,  created  a  lion  in  favor  of  said  city  of  Washington  upon  the 
property  and  works  of  the  said  Alexandria  &  Washington  Company,  para- 
mount to  the  lien  created  by  the  said  deed  of  trust  to  the  said  1.  Louis  Kinzer, 
etc  And  the  court  doth  further  adjudge,  order,  and  decree  that  the  said 
Fowie,  Snowden  &  Co.  recover  against  the  said  Alexandria  &  Washington 
Company  the  sum  of  $16,481.85,  with  interest,  costs,"  etc. 

The  first  day  of  the  term,  at  which  this  decree  was  rendered,  was 
the  sixteenth  of  May,  1859.  From  this  decree  appeal  was  takeu  by 
Fowle,  Snowden  &  Co.,  to  the  supreme  court  of  Appeals  of  Virginia,  in 
the  petition  for  which  there  were  assigned,  among  others,  as  grounds 
of  error:  (1)  that  the  Kinzer  deed  wa8  properly  admitted  to  record; 
(2)  that  the  Bradley  deeds  were  invalid,  because  there  was  no  express 
provision  of  law  authorizing  Washington  city  to  guarantee  the  Alex- 
andria &  Washington  Company's  bonds ;  (3)  and  that  if  the  Kinzer 
deed  had  been  improperly  admitted  to  record  yet  it  "was  valid  and 
created  a  lien,  although  it  might  be  subordinate  to  other  liens,"  and^ 
yet  the  coart  "nowhere  affixed  to  this  lien  its  rank  in  the  order  of 
priorities."  It  does  not  appear  that  execution  was  ever  taken  out  on 
this  decree  in  favor  of  Fowle,  Snowden  &  Co.,  rendered  on  the  twenty- 
fifth  of  May,  1859. 

The  following  are  the  amounts  of  the  debts  reported : 

Debt  under  the  Bradley  deed  to  the  city  of  Washington,        -  $154,340 

Debt  under  the  Lennox  deed  to  English  creditors,            -  102,092 

Debt  due  on  the  Hay  judgments,          ....  79,405 

Debt  due  Fowle,  Snowden  &  Co.,    ....  22,785 
Claim  of  the  Alexandria  &  Fredericksburg  Railroad  Company 

of  «110,451.  allowed  by  the  court  at  -           -          -           -  59,610 

A  creditor's  bill  was  brought  in  this  court  to  ascertain  the  debts 
of  the  Alexandria  &  Washington  Company,  and  to  settle  the  order  and 
priorities  of  liens.  The  case  was  heard  by  Chief  Justice  Waitk  and 
Judge  HooHBS  on  the  fourth  and  fifth  of  February,  and  is  now  de- 
cided as  indicated  by  the  following  opinion  delivered  by  Judge  Hughes  : 

Eppa  Hunton  and  FVancii  MiMer,  for  the  city  of  Washington. 

John  Selden,  C.  W.  Wattles,  and  Leonard  Marbury,  for  Lennox  cred- 
itors. 
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FVaneis  L.  Smith  and  Wayne  McVeigh,  for  the  Alexandria  &  Fred- 
«ricksbiirR  Company. 

O.  A.  Clottghton,  for  Fowle,  Snowden  &  Co. 

Hughes,  J.  The  task  of  the  court  is  to  pass  upon  the  relative  pri- 
orities of  the  several  deeds  and  judgments  resting  as  liens  upon  the 
property  of  the  Alexandria  &  Washington  .Bailroad  Company,  and  as- 
certain the  rights  with  reference  to  these  liens  of  the  Alexandria  & 
fredericksburg  Bailroad  Company  in  respect  to  its  claim  for  better- 
ments. The  priority  of  the  lien  of  the  Bradley  deed  over  the  Kinzer 
deed  is  rts  judicata  as  between  the  two;  and,  as  the  former  deed  an- 
tedates all  other  liens  by  deed  or  judgment  upon  the  property  of  the 
company,  it  must  have  precedence  over  them  all,  unless  there  be 
something  in  the  objection,  that  the  guarantee  of  the  city  of  Washing- 
ton to  the  holders  of  tbe  bonds  of  the  railroad  company  was  tdtra 
vires,  as  being  in  conflict  with  the  tenth  section  of  the  city  charter  of 
1848.  On  this  subject  it  may  be  remarked  that  there  has  been  a 
direct  adjudication  by  the  court  of  highest  resort  in  Virginia,  where 
the  property  embraced  in  this  deed  lies,  that  notwithstanding  this  ob- 
jection, the  Bradley  deed  is  a  lien  upon  the  property  of  the  Alexan- 
dria &  Washington  Company  as  of  the  twenty-third  of  July,  1857. 
It  is  true  that  this  decree  dues  not,  in  a  technical  sense,  conclude 
those  who  were  not  parties  to  the  suit  in  which  it  was  rendered;  but 
it  carries  all  the  authority  of  a  decision  of  the  highest  court  of  the 
state  in  which  the  .land  affected  by  it  lies,  upon  a  question  directly 
raised  before  it.  Independently  of  these  considerations,  it  may  be 
added  that  the  mortgage  secured  the  bonds  and  created  a  valid  lien 
on  the  property.  When  the  city  took  up  these  bonds  this  lien  was 
not  vacated.  The  cancellation  of  the  city's  signature  on  the  bonds 
did  not  cancel  the  liability  of  the  railroad  company  for  their  pay- 
ment. The  city  might  have  contested  her  liability  on  the  bonds,  but 
the  subsequent  lienholders  are  in  no  condition  to  contest  the  title  of 
the  city  to  the  bonds.  It  is  a  matter  of  no  importance  to  them, 
whether  the  city  gets  the  money,  or  some  one  else.  The  debt  is  still 
owing  by  the  company,  and  the  lien  for  its  security  is  a  valid  one. 
So,  the  conclusion  of  the  court  is,  that  the  Bradley  deed  is  a  first  lien 
by  deed  or  judgment  upon  the  property  of  the  Alexandria  &  Wash- 
ington Company,  dating  as  of  the  twenty-third  of  July,  1857,  for  the 
debt  it  secures,  as  reported  by  Commissioner  Fowler. 

The  Lennox  deed  is  really  not  disputed,  and  having  been  recorded 
on  the  twenty-fourth  of  July,  1857,  antedates  and  ranks  all  deeds 
and  judgments,  except  the  Bradley  deed.  It  is  true  that  Lennox,  the 
trustee,  bad  personal  notice  of  the  execution ;  but  this  notice  to  him 
eannot  bind  the  bondholders  whom  he  represents,  who  took  the  bonds 
without  notice.  For  all  purposes  of  notice,  the  trust  deed  must,  in 
this  case,  be  treated  as  executed  to  the  bondholders. 

Th«  Hay  judgments  and  the  claim  of  Fowle,  Snowden  &  Co.,  as  this 
latter  is  represented  by  the  Kinzer  deed,  and  by  the  decree  of  the  oir- 
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ouit  court  of  Alexandria  county,  rendered  on  the  tvrenty-fifth  of  May, 
1859,  must  DOW  be  considered.  Two  of  the  Hay  judgments  antedated 
the  decree;  two  of  them  were  simultaneous  with'the  decree,  (the  two 
judgments  and  the  decree  having  taken  effect  as  of  the  hrst  day  of 
the  same  term  of  the  court  which  rendered  all  of  them,  viz :  the  six- 
teenth of  May,  1859;)  and  three  of  the  judginents  were  subsequent 
to  the  decree. 

It  will  be  necessary  to  consider  the  objections  urged  respectively 
against  the  claim  of  Fowle,  Snowden  &  Co.,  and  the  Hay  judgments. 

First,  oi  Fowle,  Snowden  &  Co.'s  claim.  The  circuit  court  of  Al- 
exandria county,  in  a  case  in  which  that  question  was  directly  pre- 
sented before  it,  decided  that  the  Kinzer  deed  was  not  legally  recorded 
in  pursuance  of  the  registration  laws  of  Virginia,  and  did  not  constitute 
a  lien  upon  the  property  of  the  Alexandria  &■  Washington  Company. 
Appeal  was  taken  by  Fowle,  Snowden  &  Co.,  to  the  court  of  appeals 
of  Virginia;  the  appellants  in  their  petition  for  the  appeal  assigning 
as  a  ground  of  error,  that  the  court  below  pronounced  the  registration 
absolutely  illegal,  and  not  merely  as  it  should  have  done,  subordin- 
ate to  the  Bradley  deed.  The  appellate  court  rendered  a  general  de- 
cree of  affirmance,  thereby  establishing  the  validity  and  finality  of 
the  decree  below.  It  is  true  that  the  judge  who  delivered  theopin'on 
discussed  only  the  question  whether  Fowle,  Snowden  &  Co.  had  no- 
tice of  the  previous  execution  of  the  Bradley  deed  when  they  took  the 
Kinzei"  deed,  but  the  decree  itself,  which  was  the  act  of  the  whole  court, 
affirmed  the  decree  below  generally,  and  made  no  such  limitation  of 
affirmance  in  its  decree  as  the  individual  judge  had  done  of  argument 
in  his  opinion.  In  a  very  recent  case,  that  of  Davis  v.  Beazley,  75 
Va.  491,  the  supreme  court  of  appeals  has  put  the  matter  at  rest  in 
this  state  by  holding  that  the  grantee  or  beneficiary  in  a  deed  is  not 
allowed,  as  an  officer,  to  take  an  acknowledgment  of  the  deed  by  the 
grantor,  with  a  view  to  its  registration ;  that  the  certificate  of  such 
acknowledgment  is  invalid,  and  hence  a  recordation  of  it  based  upon 
such  certificate  is  without  effect.  We  are  therefore  relieved  of  the 
necessity  of  considering  whether  this  court,  in  an  original  case,  would 
hold  that  a  director  of  a  corporation,  which  makes  a  trust  deed  pre- 
ferring himself  over  other  creditors,  is  incompetent  to  take  and  cer- 
tify the  acknowledgment  of  that  deed  for  registration  in  the  additional 
capacity  of  notary  public;  especially  a  deed  which  was  agreed  to  be 
held  for  a  time  from  registration. 

The  debt  of  Fowle,  Snowden  &  Co.  therefore  having  no  footing  as 
a  lien  by  vii-tue  of  the  Kinzer  deed,  stands  exclusively  upon  the  de- 
cree of  the  twenty-seventh  of  May,  1859,  establishing  it.  It  is  stated 
by  opposing  counsel  that  no  execution  was  ever  taken  out  on  this  de- 
cree. It  does  not  seem  to  be  pretended  by  any  one  that  execution 
was  ever  issued.  The  record  does  not  show  that  it  ever  was.  Not 
only  have  ten  years  elapsed  since  the  decree,  but  20  years.  As  to 
adverse  lien  creditors,  the  right  to  sue  out  a  writ  of  teire  facias  upon 
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the  deoree  is  lost,  and  the  right  to  bring  an  action  upon  it  is  gone. 
What,  then,  isrihe  status  of  the  lien  of  the  docree  ?  A  Virginia  text- 
writer  of  eminence,  Prof.  Minor,  lays  it  down  that  the  lien  of  a  jndg- 
ment  is  suspended  when  the  right  to  revive  It  by  scire  facias  or  action 
is  lost.  2  Minor,  Inst.  272.  And  Mr.  Barton,  another  text-writer,  has 
this  passage,  referring  to  the  twelfth  section  of  chapter  182,  Code  1873 : 

"  The  right  to  enforce  the  lien  of  a  judgment,  although  the  statute  (in  sec- 
tion 9)  delares  that  it  may  always  be  enforced  in  a  court  of  equity,  is  confined 
to  tbe  time  that  an  action  may  be  brought,  or  SQtre  facias  sued  out  thereon, 
and  after  that  time  the  lien  ceases  to  exist."    See  1  Barton,  Ch.  Pr.  109. 

The  debt  of  Powle,  Snowden  &  Co.  is  bottomed  therefore  on  no 
Hen,  and  is  to  be  treated  in  this  suit  as  an  unsecured  claim  against 
which  a  plea  of  the  statute  of  limitations  has  not  been  interposed. 

Coming  now  to  a  consideration  of  the  Hay  judgments.  Four  of 
them  had  been  assigned  to  Hay  by  the  original  plaintiffs  after  they 
had  been  recovered.  The  plaintiffs  in  two  of  the  four  suits  were  cit- 
izens of  Massachusetts,  and  the  judgments  assigned  were  rendered 
respectively  on  the  twenty-fifth  of  November,  1857,  and  on  the  ninth 
of  February,  1858.  The  other  two  of  these  four  judgments  were  re-* 
covered  by  residents  of  Virginia,  and  assigned  to  Hay,  bearing  date 
on  the  twenty-seventh  of  May,  1859,  but  taking  effect  as  of  the  six- 
teenth of  May,  1859.  On  these  four  judgments  Hay  brought  an 
equity  suit  in  this  court  in  1875,  in  which  he  prayed  that  the  satis- 
factions which  he  had  caused  to  be  marked  on  these  judgments  in 
1860  might  be  set  aside,  and  the  liens  which  had  originally  attached 
to  the  judgments  might  be  restored.  Decree  was  obtained  in  this 
court  in  1881.  It  is  objected  to  the  validity  of  the  deoree  that  this 
court  had  not  jurisdiction  as  to  two  of  the  judgments,  to  entertain  a 
suit  brought  by  Hay  on  them,  inasmuch  as  the  second  clause  of  sec*- 
tion  first  of  the  judiciary  act  of  1865  (Supp.  Rev.  St.  p.  174,  c.  137) 
declares  that  the  circuit  courts  of  the  United  States  shall  not  have 
cognizance  of  suits  brought  by  assignees  of  causes  of  action,  where 
their  assignors  could  not  sue.  Waiving  the  question  whether  the  de- 
cree under  consideration  can  be  assailed  collaterally,  it  is  to  be  re- 
marked, that  the  object  of  the  equity  suit  brought  by  Hay  in  this 
court  was  to  set  aside  "satisfactions"  whinh  had  been  marked  upon 
the  judgments  at  a  time  when  they  had  become  the  property  of  Hay. 
The  consideration  for  which  they  had  been  so  marked  had  proved 
null  and  void.  The  satisfactions  had  been  executed  on  an  implied 
promise  of  the  company,  to  Hay  himself,  that  if  the  consideration 
should  fail,  the  company  would  make  good  the  judgments.  This  ob- 
ligation, arising  ex  equo  et  bono,  from  the  company  to  Hay.  himself, 
was  the  cause  of  action  on  which  the  equity  suit  was  founded.  It 
was  a  cause  of  action  arising  directly  in  favor  of  Hay,  irrespectively 
of  the  manner  in  which  he  had  acquired  this  property,  and  the  juris- 
diction of  this  court  to  entertain  a  suit  by  Hay,  a  non-resident,  against 
the  Alexandria  &  Washington  Company,  a  resident  of  Virginia,  upon 
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this  cause  of  action  which  had  accrned  to  himself  was  complete. 
But  even  assuming,  what  is  not  true,  that  the  original  causes  of  ac- 
tion on  which  the  judgments  had  been  obtained  in  the  state  court 
were  still  the  basis  of  the  equity  suit  brought  in  this  court,  even  in  that 
case  the  jurisdiction  of  this  court  was  good.  Two  of  the  judgment* 
bad  been  recovered  by  citizens  of  Massachusetts,  the  other  two  by 
citizens  of  Virginia.  As  to  the  first  two,  the  jurisdiction  was  un- 
doubted. The  owner  of  these  brought  the  suit ;  and  the  only  ques- 
tion is,  whether  he  had  a  right  to  join  in  his  suit  two  judgments 
against  the  same  defendant  which  had  been  assigned  to  him  with  no 
purpose  or  intention  of  evading  the  jurisdiction  of  the  state  court. 
This  question  would  seem  to  be  settled  by  the  first  clause  of  the  first 
section  of  the  act  of  1875,  which  provides  in  substance  that  the  cir- 
cuit courts  of  the  United  States  "shall  have  cognizance  of  all  suits, 
etc.,  in  which  there  shall  be  a  controversy  between  citizens  of  different 
states,  etc."  The  controversy  of  Hay  respecting  the  judgments  as  to 
which  the  jurisdiction  was  undoubted,  gave  under  this  clause  juris- 
diction of  the  suit  which  embraced  two  other  controversies  which  were 
not  between  citizens  of  different  states.  It  is  true  that  the  clause  of 
the  act  of  1875,  on  which  this  objection  is  based,  would  not  authorize 
causes  of  controversy  to  be  embraced  iA  a  suit  which  had  been  as- 
signed for  the  purpose  of  having  them  sued  upon  in  a  United  States 
court.  Section  five  of  the  same  act  forbids  assignments  for  such  a 
purpose ;  but  this  very  section,  by  forbidding  the  joining  of  causes  of 
action  assigned  for  this  purpose,  impliedly  authorizes  causes  of  ac- 
tion not  assigned  for  such  purpose  to  be  so  embraced.  If  a  suit  is 
found  to  embrace  causes  of  action  assigned  for  this  purpose,  the  court 
will  dismiss  it  as  to  such  causes  of  action,  retaining  it  as  to  the  others, 
as  was  done  by  the  supreme  court  of  the  United  States  in  Tnhab.  of 
the  Township  of  Bernards  v.  Stebbins,  decided  at  the  present  term  and 
reported  in  109  U.  S.  341,  and  also  in  3  Sup.  Ct.  Rep.  272.  This 
principle  has  been  frequently  applied  as  to  parties  by  the  supreme 
court,  in  suits  in  which  the  court  has  held  that  though  all  the  plain- 
tiffs and  all  the  defendants  marshaled  on  opposite  sides  of  a  cause, 
were  not  residents  of  different  states,  yet  if  there  be  a  separable  con- 
troversy between  citizens  of  different  states,  that  fact  may  of  itself 
give  jurisdiction  of  the  whole  suit.  '  If  a  separable  controversy  as  to 
parties  can  bring  a  suit  into  a  federal  court,  there  would  seem  to  be 
no  reason  why  a  separable  controversy  as  to  causes  of  action  should 
not  do  so;  except,  indeed,  in  suits  where  a  fraud  upon  jurisdiction 
is  attempted,  as  contemplated  by  section  5  of  the  act  of  1875.  These 
four  judgments  having  therefore  been  legally  relieved  of  the  "satis- 
factions" that  were  marked  upon  them,  and  the  liens  which  they  ere- 
ated  having  been  legally  restored,  must  take  rank  as  of  the  twenty- 
fifth  of  November,  1857,  the  ninth  of  February,  1858,  and  the  six- 
teenth of  May,  1859,  respectively;  and  must  be  given  precedence 
over  the  debt  of  Fowle,  Snowden  &  Co. 
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As  to  the  objection  that  these  fonr  jadgtnents,  and  the  three  others 
that  were  sued  over  in  this  court  by  Hay,  and  judgment  anew  ob- 
tained upon  them  in  1881,  were  merged  in  the  new  decree  aud  judg- 
ment, it  is  to  be  remarked  that  one  of  the  objects  uf  section  12  of  the 
182d  chapter  of  the  Code  of  Virginia,  in  requiring  judgments  to  be 
kept  alive  by  tcire  facias,  or  new  action,  within  10  or  20  years,  ac- 
cording as  the  issuing  and  return  of  executions  on  them  might  de- 
termine, was  to  provide  a  means  of  keeping  alive  judgments  and 
their  liens ;  and  of  quieting  titles  where  judgment  creditors  slept  too 
long  on  their  rights.  It  is  therefore  a  very  strange  pretension  that 
the  pursuit  of  the  very  remedies  given  by  the  state  to  keep  alive 
judgments,  and  their  liens,  merges  and  extinguishes  them.  Although 
executions  had  been  taken  out  on  the  original  judgments  owned  by 
Hay,  much  time  bad  elapsed  when  his  suits  were  brought  upon  them 
in  this  court  in  1875.  Doubtless  the  provisions  of  section  12  of  the 
182d  chapter  of  the  Code  suggested  and  induced  those  actions;  and 
this  coartsis  unwilling  to  hold,  in  view  of  these  statutory  require- 
ments, that  the  plaintiff  in  those  suits,  by  complying  with  those  re- 
quirements, lost  the  very  rights  which  he  was  seeking  to  perpetuate. 
Whatever  may  be  the  general  doctrine  in  other  jurisdictions,  as  to 
the  merger  of  one  judgment  into  another,  it  cannot  be  so  applied  in 
Virginia  as  to  convert  the  statutory  provisions  that  have  been  alluded 
to  into  a  delusion  and  a  snare.  Besides,  it  is  to  be  observed,  as  to 
the  four  judgments  which  were  the  subject  of  the  equity  suit,  that 
suit  was  brought,  not  to  obtain  a  new  judgment  upon  the  old  ones, 
but  to  strike  from  the  old  ones  an  inscription  which  rendered  them 
practically  valueless,  and  to  restore  to  them  their  original  force  and 
attributes.  The  object  was  the  opposite  of  merging  them,  if  that 
were  the  necessary  effect  of  obtaining  a  new  judgment  on  an  old  one. 
It  was  to  place  them  in  statu  quo  as  of  the  dates  on  which  they  were 
originally  recovered,  divested  of  the  satisfactions  which  bad  been  im- 
providently  put  upon  them.  The  doctrine  of  merger,  therefore,  what- 
ever it  may  be  in  ordinary  cases,  does  not  apply  to  these  four  judg- 
ments. 

Summing  np  what  has  been  said,  the  several  debts  stand  as  to 
each  other  in  the  following  order :  (1)  the  debt  due  the  city  of  Wash- 
ington; (2)  the  bonds  held  under  the  Lennox  deed;  (3)  the  Hay 
judgments,  seven  in  number ;  and  (4)  the  unsecured  claim  of  Fowle, 
Snowden  &  Co. 

It  remains  to  be  considered  how  these  several  claims  stand  in  re- 
spect to  the  claim  for  betterments  put  upon  the  western  18^  feet  of 
the  roadway  of  the  Alexandria  &  Washington  Company  while  in  pos- 
session of  the  Alexandria  &  Fredricksbnrg  Railway  Company  under 
the  proceedings  taken  in  the  county  court  of  Alexandria  county.  It 
is  clear  that  this  claim  can  only  affect  the  western  strip  of  roadway 
that  has  been  mentioned ;  and  the  conditions  prescribed  by  statute 
entitling  the  Alexandria  &  Fredricksburg  Company  to  compensa- 
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tion  for  betterments  seem  to  exist  here.  It  is  true  that  there  is  a 
profuse  ascription  of  fraud  against  this  company  in  the  briefs  of  ad- 
verse counsel;  but  no  proof  has  been  made  in  the  evidence  establish- 
ing that  fraudulent  means  were  used  by  the  company  to  secure  the 
condemnation  of  the  ground  in  question,  or  to  obtain  control  of  the 
Alexandria  &  Washington  Eailroad  Company  and  its  property.  We 
have  only  to  consider  what  and  how  allowance  is  to  be  made  to  this 
company  for  its  betterments.  The  control  of  this  road  from  Alexan- 
diia  to  the  Long  bridge  must  have  been  of  much  greater  importance, 
and  the  use  of  it  of  much  greater  value,  to  the  Alexandria  &  Fred- 
ricksburg  Company,  and  its  associate  companies  north  and  south, 
than  could  be  measured  by  the  pro  rata  receipts  of  net  earnings  in 
money,  which  accrued  to  it  from  that  short  section  of  road,  especially 
if  no  account  is  taken  of  the  five  years'  rent,  which  the  Alexandria  & 
Washington  Company  might  be  entitled  to  as  a  credit  under  the 
statute  of  Virginia  relating  to  betterments.  It  will  be  safe  to  assume 
that  the  Alexandria  &  Fredricksburg  Company's  use  and'^control  of 
the  road  for  10  years  have  abundantly  compensated  it  for  all  outlays 
it  may  have  made  for  repairs,  taxes,  and  other  incidental  charges. 
Its  original  outlay  of  $59,610.07  in  constructing  the  road-bed  and 
ti-ack  on  the  western  strip  is  all,  therefore,  that  we  thfnk  ought  to  be 
allowed  as  a  first  lien  on  that  strip  to  the  Alexandria  &  Fredricksburg 
Company.  As  to  the  manner  of  providing  that  amount  for  this  claim- 
ant, if  it  cannot  be  agreed  by  the  parties  in  interest  what  proportion 
the  value  of  this  18^  feet  shall  bear  to  that  of  the  whole  50  feet  of 
road,  it  must  be  referred  to  the  master  to  determine  that  proportion. 
The  road  must  then  be  sold  as  a  whole,  and  the  purchase  money  bo 
separated  into  two  portions  to  represent  respectively  the  proceeds  of 
the  sale  of  the  old  part  and  of  the  new,  and  the  respective  funds  ap- 
plied as  has  been  indicated  in  this  decision. 

Waite,  C.  J.,  concurs. 


SnivEiiT  V.  Welch  and  others. 

{Circuit  Court,  D.  Oregon.    April  21,  1884.) 

1.  DEcreioiT  op  the  Tide-Land  OoMMrB.<<ioNEiis. 

The  commissioners  under  tlic  acts  of  1872  and  1874,  to  dispose  of  the  state 
tide  landi,  were  autliorized  to  decide  who  was  entitled,  in  certain  cases,  to  be 
preferred  as  a  ptirnhaRer  thereof,  and  tlieir  determination 'of  the  matter  cannot 
be  questioned  elsewhere,  except  for  an  error  of  law  or  a  fraud  extrinsic  and  col- 
lateral to  the  contest,  by  which  a  full  and  fair  hearing  of  the  matter  was  pre- 
vented. 

2.  Settler  usdeh  the  Donation  Act. 

It  does  not  apppar  that  James  Welcli  was  ever  a  "settler,"  under  the  laws  of 
the  provisional  guvernment  or  the  donation  act,  upon  the  donation  patented  to 
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John  M.  Shively  and  wife ;  and  if  lie  was,  upon  hia  abandonment  of  all  such 
claim  thereto  in  1860,  and  before  he  was  entitled  to  the  grant,  his  wife  had  no 
interest  in  it  or  the  consideration  received  therefor. 

3.     CJOITVEVAKCE  TO  OSE  PERSON  tTPOHT  A  CONBIDEKATION  MOVtNG  FBOH  AKOTHEB. 

In  1860  John  M.  Bhively,  in  consideration  that  James  Welch  abandoned  his 
claim  to  be  a  "settler"  upon  the  former's  donation  claim,  conveyed  a  certain 
portion  thereof  to  said  Welch,  and  a  like  portion,  including  blocks  5  and  13,  in 
"  Bhively's  Astoria,"  to  his  wife  Nancy.  //eUl,  that  Nancy  did  not  hold  said 
blocks  under  her  husband,  but  the  grantor,  Shively,  and  therefore  she  was  en- 
titled under  the  acts  of  1872  and  1874  (Hess.  Laws,  129,  76)  to  purchase  the  tide 
land  in  front  of  said  blocks,  although  her  husband  had  quitclaimed  the  same 
to  Bhively  in  1850. 

Suit  to  Declare  the  Defendants  Trustees,  and  for  a  Conveyance. 

Frederick  K.  Strong,  for  plaintiff. 

E.  C.  Bronaugh,  for  defendants. 

Deadt,  J.  This  suit  was  brotight  by  the  plaintiff,  John  M.  Shively,. 
to  have  the  defendants,  Nancy  Welch,  James  W.  Welch,  Joseph  N. 
Dolph,  and  W.  W.  Upton,  declared  to  be  the  trustees  of  the  plaintiff 
for  certain  tide  lands  conveyed  to  said  Nancy  by  the  commissioners 
for  the  sale  of  school  lands,  under  and  by  virtue  of  the  act  of  October 
28,  1872,  (Sess.  Laws,  129,)  on  August  28,  1876 — the  same  being 
known  as  block  111,  in  front  of  shore  block  13,  in  the  town  of  As- 
toria, Oregon,  and  the  west  half  of  each  of  the  blocks  41,  46,  and 
145,  lying  in  front  of  the  west  half  of  block  5  in  said  town,  and  of 
the  alleged  value  of  more  than  $5,000.  The  cause  was  heard  on  a 
demurrer  to  the  amended  bill,  from  which  latter  it  appears  that  in 
.  March,  1844,  the  plaintiff,  John  M.  Shively,  was  a  "settfer,"  under  the 
laws  of  the  provisional  government,  on  a  tract  of  public  land  on  the 
south  bank,  and  near  the  mouth,  of  the  Columbia  river,  containing 
640.56  acres,  and  laid  off  a  town  thereon,  containing  121  blocks,  di- 
vided  into  lots,  and  extending  from  ordinary  high  water  to  the  south- 
ward, and  commonly  known  as  "Shively's  Astoria;"  and  on  April 
18, 1845,  he  bargained  and  sold,  by  an  instrument  in  writing,  to  James 
Welch  the  undivided  one-half  of  said  land  and  blocks,  except  about 
20  lots;  that  prior  to  March  13,  1850,  the  plaintiff,  with  the  consent 
of  Welch,  laid  off  additional  blocks,  numbered  from  122  to  150,  both 
inclusive,  the  same  being  situate  almost  wholly  in  front  of  said  tract 
of  land,  and  between  ordinary  high  and  low  water  mark ;  and  on  said 
day  said  Shively  and  Welch  divided  the  premises,  so  far  as  surveyed 
into  blocks,  between  them,  and  by  their  deeds  quitclaimed  the  same 
to  each  other;  that  upon  the  passage  of  the  donation  act  (September 
27, 1850,  9  St.  497)  the  plaintiff  became  and  was  a  qualified  married 
"settler"  on  said  land  under  said  act,  and  had  been  such  settler  for 
more  than  four  years  prior  thereto,  to  the  knowledge  of  said  Welch, 
who,  nevertheless,  now  disputed  the  plaintiff's  right  to  hold  said  land 
as  a  donation  under  said  act,  by  reason  of  the  premises;  and  for  the 
purpose  of  settling  sftid  dispute,  on  February  18,  1860,  the  pl&intiff 
and  his  wife,  Susan  L.,  in  pursuance  of  an  arrangement  with  said 
Welch  to  that  effect,  conveyed-  by  deed,  with  a  general  warranty,  to^ 
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the  latter  and  his  wife,  Nancy,  eanh,  one-fourth  of  the  unplatted  por- 
tion of  said  donation,  and  certain  of  the  blocks  aforesaid,  in  namber 
about  one-fourth  of  the  whole  number  surveyed;  that  the  convey- 
ance to  said  Nanc7  included  the  blocks  5  and  13  aforesaid,  and  was 
made  to  her  at  the  request  of  her  husband,  and  upon  the  considera- 
tion, and  for  the  purposes  aforesaid,  and  not  otherwise;  and  there- 
upon said  Welch  ceased  and  withdrew  his  opposition  to  the  plaintiff's 
claim  to  the  premises  as  a  donee  under  the  donation  act,  and  there- 
after, on  January  24,  1866,  a  patent  was  duly  issued  thereunder,  con- 
veying the  east  half  of  the  donation  to  the  plainti£F,  and  the  west  half 
to  his  wife,  Susan  L.;  that  blocks  111  and  145  are  wholly  below.or- 
dinary  high  tide,  and  werb  represented  on  the  map  of  "Shively's  As- 
toria "  as  being  each  300  feet  square,  bounded  on  all  sides  by  streets, 
and  were  included  in  the  quitclaim  of  March  13, 1850,  made  by  Welch 
to  the  plaintiff,  and  said  block  111  is  immediately  in  front  and  north 
of  the  shore  block  13,  in  the  west  half  of  said  donation,  from  which  it 
is  separated  on  said  map  by  Wall  street,  while  block  145  is  immedi- 
ately  in  front  and  north  of  shore  block  5,  in  the  east  half  of  said  do- 
nation, from  which  it  is  separated  on  the  map  by  Hemlock  street; 
that  both  Wall  and  Hemlock  streets  are  now  below  ordinary  high 
water  mark,  and  block  13  is  more  than  one-fourth,  and  block  5  nearly 
one-sixth  below  said  line;  but  in  1856,  at  the  date  of  the  ofiScial  sur- 
vey of  the  Shively  donation,  a  small  portion  of  the  west  end  of  Wall 
street  was  above  the  meander  line,  while  such  line  ran  diagonally 
through  the  whole  length  of  Hemlock  street,  in  front  of  block  5,  so  as 
to  leave  about  three-fourths  of  the  same  above  said  line,  and  about 
one-fifth  of  block  13  was  below  said  line. 

On  March  7, 1881,  the  plaintiff  and  wife  conveyed  the  latter's  half 
of  the  donation,  with  certain  exceptions  not  material  to  this  case,  to 
Milton  Elliott,  and  on  the  day  following  he  conveyed  the  same  to  the 
plaintiff.  On  September  3,  1875,  Nancy  Welch  applied  to  the  com- 
missioners of  the  state  for  the  sale  of  school  lands  to  purchase  the 
tide  lands  lying  in  front  of  blocks  5  and  13,  under  the  state  act  of 
October  28,  1872,  "to  provide  for  the  sale  of  tide  and  overflowed 
lands  on  the  sea  and  shore  coast,"  (Sess.  Laws,  129,)  and  the  act  of 
October  29,  1874,  (Bess.  Laws,  76,)  amendatory  theifeof,  as  the  owner 
of  said  blocks,  and  represented  that  said  tide  land  was  not  held  by 
any  person  claiming  by,  through,  or  under  her,  or  any  one  through 
whom  she  claimed,  which  representation  the  bill  alleges  to  have  been 
false  to  the  knowledge  of  the  party  making  it,  who  then  knew,  as  it 
is  alleged,  that  the  plaintiff  was  the  "equitable  owner"  of  the  prop- 
erty, and  entitled  to  purchase  the  same  from  the  state,  and  that  about 
August  28, 1876,  she  obtained  from  said  commissioners  a  conveyance 
of  the  tide  land  in  front  of  block  13  and  the  west  half  of  block  5, 
including  block  111  and  the  west  half  of  block  1,45,  while  the  plain- 
tiff, at  the  date  of  both  said  application  and  conveyiince  was  an 
applicant,  in  due  form  of  law,  for  the  purchase  of  said  tide  lands. 
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and  was  the  only  person  entitled  to  purchase  the  same  tinder  said 
act.  On  October  19,  1876,  the  defendants  James  Welch,  Joseph  N. 
Dolph,  and  W.  W.  Upton,  procured  a  conveyance  from  said  Nancy 
Welch  of  an  undivided  one-fourth  of  said  tide  lands;  and  it  is  alleged 
that  the  "title"  of  said  Nanoy  is  "fraudulent  and  void,"  as  against 
the  plaintifF,  and  that  the  conveyance  to  ber  co-defendants  was  made 
without  consideration,  and  received  by  them  with  full  knowledge  of 
the  premises. 

The  defendants  for  cause  of  demurrer  to  the  amended  bill,  among 
others,  allege :  (1)  That  the  question  of  who  was  entitled  to  the  con- 
veyance from  the  state  was  determined  by  the  commissioners,  and 
their  decision,  in  the  absence  of  fraad,  cannot  be  reviewed  by  the 
court;  (2)  that  Nanoy  took  the  land  and  blocks  conveyed  to  her  by 
the  plaintiff  "free  from  any  contracts  of  her  husband  concerning  the 
appurtenances  or  riparian  rights  belonging  to  said  land;"  and  (3) 
that  there  is  no  equity  in  the  bill. 

The  location  of  blocks  41  and  46  is  not  definitely  shown  by  the  bill, 
but  it  may  be  gathered  therefrom  that  they  are  in  front  of  block  5  and 
beyond  block  145,  in  which  case  they  are  in  deep  water,  and  below 
the  line  of  ordinary  low  tide,  and  therefore  not  tide  lands.  Besides, 
it  appears  from  the  bill  that  block^41  is  in  the  deed  of  February  16, 
1860,  executed  by  the  plaintiff  and  wife  to  Nancy  Welch,  with  war- 
ranty, which  estops  the  plaintiff  from  now  claiming  any  right  or  in- 
terest therein  as  against  said  Nancy.  This  being  so,  counsel  for  the 
plaintiff  consents  that  the  bill  may  be  considered  dismissed  as  to  these 
two  blocks. 

The  act  of  1872,  under  which  Ifancy  Welch  purchased  the  tide 
land  in  question,  provides  that  the  owner  of  any  land  fronting  on  or 
bounded  by  the  shore  of  any  "bay,  harbor,  or  inlet  on  the  sea-coast" 
of  Oregon,  shall  have  the  right  to  purchase  from  the  state  all  the  tide, 
land  belonging  thereunto  in  front  of  such  owner.  Section  1.  The 
commissioners  for  the  sale  of  school  lands — the  governor,  treasurer, 
and  secretary  of  state — are  authorized  to  sell  such  lands  to  the  owner 
of  the  land  that  abuts  or  fronts  thereon,  on  proof  of  such  ownership, 
(sections  2,  3;)  and  if  the  application  to  purchase  is  not  made  by 
the  owner  within  12  months  from  the  passage  of  the  act,  then  such 
tide  land  may  be  purchased  by  any  citizen  or  resident  of  Oregon. 
Section  5.  By  the  amendment  of  1874,  section  1  was  extended  to 
tide  lands  on  rivers  and  their  bays  in  which  the  tide  ebbs  and  flows," 
exffloding  the  Wallamet,  "the  tide  and  overflowed  lands"  on  which 
were  thereby  directly  granted  to  the  owners  of  the  adjacent  property; 
and  section  5  was  amended  so  as  to  allow  the  adjacent  owner  three 
years  from  the  passage  of  the  act  within  which  to  apply  for  the  pur- 
chase of  tide  lands,  and  to  provide  that  upon  an  application  to  pur- 
chase by  any  one  other  than  the  owner  of  the  adjacent  land  or  his 
grantee,  notice  thereof  shall  be  given  to  such  owner  or  grantee,  and 
to  any  person  in  the  possession  of  such  tide  lands  or  the  improver  of 
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the  same,  who  shall  have  60  days  after  senrice  of  snob  notice  to 
make  applioation  for  the  purchase  of  such  lands,  which  application 
shall  have  preference  over  all  others;  and  all  applioations'to  pur- 
chase tide  lauds  shall  be  accompanied  by  an  affidavit  of  the  applicant 
"setting  forth  the  fact  that  such  land  is  not  held  by  any  other  per- 
son under  a  deed  from  said  applicant  or  any  person  under  whom  he 
holds." 

The  land  in  the  territory  of  Oregon,  including  the  beds  and  shores 
of  the  navigable  waters  below  ordinary  high  tide  or  water,  belonged, 
prior  to  the  admission  of  the  state  into  the  Union,  to  the  United 
States,  as  proprietor,  and  was  subject  to  its  jurisdiction  as  sovereign. 
Upon  the  admission-of  the  state  into  the  Union,  such  bed  and  shores, 
not  otherwise  disposed  of  by  the  United  States,  became  the  property  of 
the  state  in  its  sovereign  capacity,  and  subject  to  its  jurisdiction  and 
disposal.  PoUard'a  Lessee  v.  Hagan,  3  How.  228;  Barney  v.  Keokuk, 
94  U.  S.  336 ;  Shively  v.  Parker,  9  Or.  50i.  The  United  States,  so  far 
as  appears,  never  undertook  to  dispose  of  any  of  the  shore  or  tide 
lands  in  Oregon  during  the  territorial  period,  and  therefore,  upon  the 
admission  of  the  state  into  the  Union,  on  February  14,  1859,  (11  St. 
383,)  the  same  became  subject  to  the  control  and  disposition  of  the 
latter.  In  pursuance  of  this  power,  the  state  has  provided  for  the 
sale  and  disposition  of  these  lands  by  the  passage  of  the  act  of  1872 
and  the  amendment  of  1874.  Under  them,  Nancy  Welch,  as  the 
owner  of  the  adjacent  highland,  became  the  purchaser  of  the  parcels 
of  tide  land  known  in  this  suit  as  blocks  111  and  the  west  half  of 
145.  But  it  is  alleged  that  the  purchase  was  fraudulent  on  her  part, 
because  she  falsely  represented  herself  to  be  entitled  to  purchase  the 
same  in  preference  to  the  plaintiff.  It  does  not  appear  from  the  bill 
in  what  this  fraud  consists  or  wherein  her  representation,  as  to  her 
qualifications,  is  false,  otherwise  than  that  her  conclusion  from  the 
admitted  facts,  as  to  her  right  in  the  premises,  may  have  been  erro- 
neous. But  the  question  of  Nancy  Welch's  right  as  a  preferred  pur- 
chaser arose  before  the  commissioners  charged  with  the  disposition 
of  the  laud  upon  due  notice  to  the  plaintiff,  who  I  suppose  had  the 
right  and  did  contest  the  matter  before  them,  and  their  conclusion 
or  action  in  the  premises  cannot  be  questioned  unless  for  error  in 
the  construction  or  application  of  the  law,  or  for  some  fraud  ex- 
trinsic and  collateral  to  the  contest  by  which  the  plaintiff  was  pre- 
vented from  having  a  fair  and  full  hearing  before  the  commissioners. 
At  least  such  is  the  rule  laid'  down  by  the  national  courts  in  regard 
to  similar  proceedings  before  the  officers  of  the  land  department. 
Aiken  v.  Ferry,  6  Sawy.  79;  Vance  v.  Burbank,  101  U.  S.  519,  and 
cases  there  cited. 

In  the  course  of  the  business  before  the  commissioners  the  ques- 
tion arose,  and  was  contested,  as  to  which  of  the  two  applicants  was 
entitled  to  purchase  from  the  state  the  tide  land  in  question.  Their 
action  in  determining  such  a  question  is  in  all  respects  analogous  to 
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that  of  the  officers  of  the.  land-office  in  determining  a  contest  before 
them,  and  should  receive  the  same  consideration  when  questioned  in 
the  ooorts.  Nov,  there  is  no  such  fraud  alleged  or  pretended  as 
would  vitiate  the  decision  of  the  commissioners  in  this  case.  Bo  far 
as  appears,  Nancy  did  nothing  to  prevent  a  full  and  fair  hearing  of 
the  matter  by  the  commissioners,  or  to  hinder  or  prevent  the  plaintiff 
from  presenting  his  claim  to  them  in  the  best  possible  light.  Pre- 
sumably, the  facts  concerning  the  alleged  rights  of  the  adverse  appli- 
cants were  presented  to  the  commissioners  as  here  stated,  and  there, 
as  here,  there  being  no  dispute  about  them,  they,  as  a  question  of  law, 
decided  the  contest  in  favor  of  Nancy.  And  now,  whether  the  matter 
of  law  was  correctly  decided  by  them  is  the  only  question  in  this  case. 

It  is  admitted  that  Nancy  was  the  owner  of  the  adjacent  highland, 
but  it  is  claimed  that  the  tide  land  was  "held"  by  the  plaintiff  under 
a  deed,  not  from  Nancy,  but  from  James  Welch,  under  whom,  it  is 
claimed,  she  "held"  the  highland;  and  therefore  her  right  to  pur- 
chase was  subordinate,  under  the  act,  to  that  of  the  plainti^.  The 
argument  in  support  of  this  proposition  is  that  Welch,  having,  in 
March,  1850,  quitclaimed  the  tide  blocks  111  and  145  to  the  plain- 
tiff, and  the  latter  having,  in  February,  1860,  at  the  instance  and 
request  of  said  Welch,  and  upon  a  consideration  moving  from  him, 
conveyed  the  blocks  5  and  13  to  Nancy,  therefore  Nancy  "held"  the 
same  under  the  said  Welch,  the  same  person  under  whom  the  plain- 
tiff "held"  the  tide  land  included  in  the  quitclaim  of  1850.  Leaving 
out  of  consideration  the  fact  that  neither  Shively  nor  Welch  ever 
had  any  right  to  or  interest  in  this  land,  or  any  right  to  purchase  the 
same,  until  and  except  for  the  act  of  1872,  and  that  their  quitclaims 
of  1850  did  not  estop  either  of  them  from  asserting  and  maintaining, 
as  against  the  other,  any  after-acquired  estate  or  interest  in  them,  or 
right  to  purchase  the  same  from  the  state,  (Bawle,  Gov.  409;  Van 
Rensselaer  v.  Kearney,  11  How.  322;  Fields  v.  Squires,  1  Deady,  379; 
LownsdaU  v.  Portland,  Id.  15,)  it  is  very  clear  that  Nancy  Welch 
never  "held"  the  blocks  5  and  13  under  her  husband,  James  Welch; 
but  I  cannot  rest  this  conclusion  upon  the  argument  made  in  its  sup- 
port by  the  counsel  for  the  defendants.  That  argument  is  this: 
Jeunes  Welch,  at  the  date  of  the  conveyances  to  him  and  his  wife,  ifx 
1860,  was  a  "settler"  on  the  premises,  under  the  donation  act,  and 
in  the  compromise  then  made  between  himself  and  Shively,  in  which 
he  abandoned  his  claim  to  be  such  "settler,"  the  one-half  of  the  land 
and  blocks  conveyed  by  Shively,  in  consideration  of  such  abandon- 
ment, was  conveyed  to  Nancy,  because,  as  Welch's  wife,  she  was 
jointly  interested  with  him  in  the  land  upon  which  he -was  a  "settler" 
under  the  donation  act,  and  therefore  the  consideration  for  the  con- 
veyance from  Shively  to  her  moved  from  her,  and  not  her  husband, 
whereby  she  "holds"  under  the  former,  and  not  the  latter. 

Bat  there  is  no  warrant  upon  the  facts  stated  in  the  bill,  particu- 
larly when  considered  in  the  light  of  contemporaneous  history,  fo** 
v.20,no.l— 3 
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concluding  that  "Welch  was  ever  a  "settler"  upon  this  land  under 
either  the  donation  act  or  the  laws  of  the  provisional  government. 
True,  he  lived  upon  it,  but  only  as  the  purchaser  of  certain  parcels  of 
the  same  or  an  interest  thereof  under  and  from  such  a  settler — John 
M.  Shively.  After  the  passage  of  the  donation  act,  in  September 
1860,  he  probably  ascertained  that  his  quitclaim  from  Shively  was 
not  sufficient  to  pass  the  after-acquired  estate  which  the  latter  took 
under  the  donation  act ;  and  therefore,  as  a  means  of.  compelling  him 
to  make  the  same  good,  Welch  may  have  threatened  and  probably  did 
set  up  to  be  a  "settler"  on  the  land  under  the  donation  act.  The  ef- 
fect of  this  claim  was  at  least  to  embarrass  and  delay  Shively  in  the 
assertion  and  maintenance  of  bis  right,  as  such  settler,  in  the  land- 
office.  Hence  the  so-called  compromise,  by  which  Welch  abandoned 
his  opposition  to  Shively's  claim  to  the  donation,  and  the  latter  con- 
veyed to  Welch  and  wife,  with  warranty,  that  which  be  had  quit- 
claimed to  the  former  in  1850.  But  even  if  Welch  had  been  the  "set- 
tler" on  the  land,  his  wife  had  no  interest  in  the  premises  until  be 
had  complied  with  the  law,  so  as  to  be  entitled  to  the  grant.  His 
abandonment  of  the  claim  prior  tc  that  time  was  his  own  act,  and  for 
his  own  benefit.  She  bad  nothing  to  relinquish  or  abandon.  Lamb 
v.Storr,  IDeady,  860;  Vance  v.  Burbank,  101  T] .  8.  520.  But  Nancy 
Welch  having  acquired  these  blocks  5  and  13,  by  a  direct  conveyance 
from  Shively,  she  "holds"  tbem  under  him.  Id  other  words,  she  de- 
rives her  title  to  them  from  him.  And  it  is  altogether  immaterial 
who  furnished  the  consideration  for  such  conveyance.  Because  a  hus- 
band for  any  reason — as  love  and  affection  or  a  sense  of  justice — 
,  furnishes  the  means  to  enable  his  wife  to  acquire  property,  or  even 
purchases  the  same  outright,  and  directs  the  conveyance  to  be  made 
to  her,  she  does  not  "hold"  under  him.  Welch  was  not  the  owner  of 
the  property,  and  she  is  not  his  grantee.  They  are  not  privies  in  es- 
tate; there  is  no  devolution  or  transmission  of  any  interest  in  the 
property  from  him  to  her.  But  she  holds  under  the  grantor  in  the 
conveyance  through  which  she  derives  her  title  and  right,  and  to  which 
her  husband  is  a  stranger. 

It  follows  that  Nancy  Welch's  representation  or  claim  that  the  tide 
lands  in  question  were  not  "held"  by  any  person  under  a  deed  from 
hAr  or  any  person  under  whom  she  "held,"  was  true  in  point  of  both 
fact  and  law,  and  the  commissioners  did  not  err  in  preferring  her  as 
a  purchaser  to  the  plaintiff.  The  plaintiff  is  not  entitled  to  any  re- 
lief on  this  bill,  and  the  same  is  dismissed. 
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Btak  v.  Bamb. 
{(Xrevit  Oovrl,  S.  D.  WiteonMn.    AprU  18, 1884.) 

1.    AeUDTOT — CONOEALBID  AaXKOT — RBBPOHBIBIIiITT  OF  PbIRGIFAIi. 

A  party  gelling  goods  to  another  and  taking  hU  Individual  acceptance  there- 
for, may,  upon  the  discorery  that  the  latter  waa  reallr  acting  in  the  interest  of 
and  under  anthority  from  a  third  party,  hold  that  third  party  responsible  for 
payment. 
3.  Bamb  —  Act  of  Aoenct  Establishbs  bt  8ub8b<it7XNT  Aocxftasob  of  teb 
Pbopeutt  PnRcaASXD. 

A  party  who,  without  the  authority  of  another,  purchases  goods  for  him, 
"Which  the  other,  knowing  the,  purchase  has  been  so  made,  accepts,  becomes 
thereby  an  agent,  and  the  other,  as  principal,  may  be  required  by  the  seller  of 
the  goods  to  pay  the  consideration. 

At  Law. 

Jenkint,  Winkler  <t  Smith,  for  plaintifFs. 

Ooodwin  dt  Miller,  for  defendant. 

jyasL,  J.,  (charging  jury.)  These  are  two  aotiona,  one  bronght  by 
Charles  Pope  and  the  other  by  D.  W.  Byan,  against  the  Meadow  Spring 
Distilling  Company,  to  recover  in  the  one  case  the  purchase  price 
of  a  certain  quantity  of  malt,  and  in  the  other  case  the  pnirohase  price 
of  a  quantity  of  barrels,  which  it  is  alleged  came  to  the  possession  of 
the  defendant  company  through  a  sale  of  the  same,  in  the  first  in- 
stance, to  one  Leopold  Wirth,  and  of  which  property,  it  is  alleged,  the 
defendant  had  the  use  and  benefit.  The  complaint  in  the  case  of  Pope 
charges  that  in  Augast,  1883,  Leopold  Wirth,  who  was  the  president 
of  the  defendant  company,  ordered  of  the  plaintiff,  who  was  a  malt- 
ster in  Chicago,  two  car-loads  of  malt  suitable  for  use  in  a  distillery, 
and  the  plaintiff  Pope,  at  the  request  of  Wirth,  shipped  to  him  such 
two  car-loads  of  malt  on  the  twenty-eighth  and  twenty-ninth  days 
of  August,  1888;  that  the  same  were  of  the  value  of  (1,256.78;  that 
Wirth  made  the  order  and  request  for  the  malt  for  the  use  and  benefit, 
and  with  the  knowledge  and  cm  behalf,  of  the  defendant,  and  for  the 
purpose  of  getting  the  same  into  the  possession  of  the  defendant;  that 
the  defendant  company  realized  the  whole  benefit  and  advantage  of 
the  ptirchase,  and  received  the  malt  in  pursuance  of  the  shipment  by 
the  plaintiff,  and  used  the  same,  and  became  thereby  indebted  to  the 
plaintiff  in  the  amount  of  the  purchase  price,  $1 ,255.78.  In  the  case 
of  Byan,  the  same  state  of  facts  and  grounds  of  alleged  liability  are 
stated,  except  that  the  property  described  consisted  of  three  car-loads 
of  barrels,  the  value  and  purchase  price  of  which  are  alleged  to  have 
been  $775.25,  which  is  the  amount  sought  to  be  recovered  by  the 
plaintiff  Byan. 

It  is  undisputed  that  the  plaintiffs  in  the  several  actions,  at  the 
time  they  sold  the  property  in  question,  made  the  sales  on  the  indi- 


Digitized  by 


Google 


86  FEDERAL   BEPOBTEB. 

vidaal  credit  of  Wirth,  and  shipped  the  property  to  him  as  the  pur- 
chaser and  personal  consignee  thereof,  and  respectively  received  and 
accepted  his  individual  acceptances  for  the  purchase  price,  which  ac- 
ceptances were  ultimately  not  paid.  It  seems  that  at  the  time  of 
these  transactions  the  Meadow  Spring  Distilling  Company  was  a  cor- 
poration owning  and  operating  a  newly-oonstracted  distillery  in  this 
city,  of  which  corporation  Leopold  Wirth  was  the  president,  and  of 
which,  in  the  conduct  of  its  business,  William  Bergenthal  was  the 
general  manager.  It  is  claimed  by  the  plaintiffs,  in  their  respective 
cases,  that  immediately  after  the  arrival  of  the  malt  and  barrels  in 
Milwaukee,  the  same  were  removed  to  the  distillery  of  the  defendant 
company,  and  that  the  defendant  had  the  full  use  and  benefit  of  the 
property  in  its  business.  The  theory  of  the  plaintiffs  is  that  although 
Wirth  negotiated  for  and  ordered  the  malt  and  barrels  in  question 
in  his  own  name  and  on  his  individual  credit,  be  in  fact  made  the 
purchase  for  the  use  and  benefit  of  the  defendant  company;  that 
the  property  was  purchased  to  be  used  at  the  distillery  of  the  defend- 
ant, and  on  behalf  and  with  the  knowledge  of  the  company,  and  that 
the  defendant  in  fact  had  the  use  and  received  the  whole  benefit  of 
the  property,  and  therefore  ought  to  pay,  and  in  law  became  liable  to 
pay,  for  the  same.  The  claim  of  the  defendant  in  both  cases  is  that 
the  purchases  were  made  by  Leopold  Wirth  on  his  own  account,  for 
his  own  use,  and  on  his  sole  credit;  that  the  purchases  were  not 
made  by  him  as  an  agent ;  that  he  bad  no  authority  so  to  act  for  the 
defendant;  that  the  defendant  company  at  the  time  had  no  knowledge 
of  the  transactions;  that  the  purchases  were  not  originally  made  for 
its  use  and  benefit;  that  it  had  no  connection  therewith,  and  did  not 
authorize  the  same,  and  that  subsequently,  after  Wirth  had  become  the 
owner  of  the  property  in  his  own  riglit,  it  purchased  the  malt  and 
barrels  from  him  as  a  subsequent  and  independent  transaction,  and 
paid  him  therefor ;  that,  therefore,  it  is  under  no  liability  to  the  plain- 
tiffs. 

In  submitting  the  cases  to  you,  gentlemen,  the  court  will  not  enter 
upon  any  discussion  of  the  testimony.  The  facts  lie  within  narrow 
compass,  and  they  have  been  fully  elucidated  by  counsel.  You  have 
heard  the  versions,  given  on  both  sides,  of  the  negotiations  which 
took  place  between  Wirth  and  the  plaintiffs  in  Chicago,  the  evidence 
of  which  the  court  has  no  doubt  is  admissible  as  tending  to  show  the 
relations  of  Wirth  to  the  transactions  in  dispute,  and  as  bearing  upon 
the  character  in  which  he  acted  in  making  the  purchases.  All  the 
facts  material  to  the  controversy  have  been  laid  before  you,  and  you 
are  to  say,  in  the  light  of  those  facts  and  the  instructions  which  the 
court  gives  to  you  upon  the  law  of  the  case,  what  the  rights  of  the 
parties  are.  It  is  the  law  that  where  goods  are  sold  to  a  person  who 
is  in  fact  an  agent  of  another,  and  on  the  credit  of  such  person,  but 
without  knowledge  of  the  agency  on  the  part  of  the  seller,  the  latter 
has  the  right  to  make  the  principal  his  debtor  on  discovering  him; 
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and  the  fact  that  he  may  have  taken  the  note  or  acceptance  of  such 
buyer  for  the  goods  before  discovering  the  principal,  will  not  affect  his 
light  to  pursue  the  real  principal.  So,  too,  if  the  party  making  the 
purchase  in  fact  purchases  the  property,  not  for  himself,  but  for  the 
use  and  benefit  of  a  third  party,  and  if  such  third  party,  knowing  of 
such  parchase,  takes  the  property  and  appropriates  it  to  his  own  use 
and  benefit,  he  is  liable  for  the  value  thereof  to  the  seller,  although 
the  seller  may  not  have  known,  when  he  made  the  sale,  that  such 
third  party  was  the  real  party  in  interest,  and  may  have  understood 
at  the  time  that  he  was  making  the  sale  to  the  party  with  whom  he 
directly  dealt,  and  may  have  made  the  sale  on  the  credit  of  such  party. 
It  is  also  a  principle  of  law  that  where  the  purchaser  of  goods  upon 
credit  is  known  to  the  seller  to /be  an  agent  of  a  known  principal,  and 
the  seller  with  such  knowledge  gives  exclusive  credit  to  the  agent  by 
taking  his  note  or  acceptance  for  the  goods,  the  agent  alone  is  respon- 
sible to  the  seller. 

Applying  these  principles  to  this  case,  if  you  should  find  that  Wirth, 
when  he  purchased  the  malt  and  barrels  in  question,  was  in  fact  the 
agent  of  the  defendant  company  in  making  The  purchase ;  that  he  pur- 
chased the  property  for  the  defendant,  and  for  its  use  and  benefit ; 
and  that  the  plaintiffs  were  at  the  time  ignorant  of  such  agency, — then, 
on  discovery  that  the  defendant  was  the  real  principal  in  the  trans- 
actions, the  plaintiffs  had  the  right  to  assert  their  claims  against  the 
defendant,  and,  upon  such  state  of  facts  being  established,  they  are 
entitled  to  recover  from  the  defendant  the  value  of  the  property  so 
sold,  although  they  took  the  personal  acceptances  of  Wirth  for  the 
property.  Or  if  you  should  find  that,  although  Wirth  had  not  orig- 
inal authority  to  make  the  purchases,  he  did  in  fact  purchase  the 
malt  and  barrels  for  the  use  and  benefit  of  the  defendant,  and  on  its 
behalf,  and  that  the  defendant  company,  by  its  president  and  general 
manager,  knew  of  such  purchase,  and  with  this  knowledge  received 
the  property,  and  had  the  use  and  benefit  of  it,  then  the  plaintiffs  are 
entitled  to  recover,  although  they  may  not  have  known,  when  they 
made  the  sales,  that  the  defendant  was  the  real  party  in  interest,  and 
may  have  understood  at  the  time  that  they  were  selling  to  Wirth,  and, 
in  ignorance  of  the  real  party  in  interest,  may  have  taken  his  accept- 
ances for  the  property.  But  if  Wirth  was  the  authorized  agent  of 
the  defendant  in  the  purchase  of  the  property,  and  if  the  plaintiffs 
knew  such  to  be  the  fact,  and  knew  the  Meadow  Spring  Distilling 
Company  to  be  his  principal,  and  to  be  liable  on  the  purchases,  and 
the  property  was  sold  on  the  exclusive  credit  of  Wirth,  the  plaintiffs 
electing  to  trust  him  and  not  the  defendant  company,  then  the  plain- 
tiffs are  not  entitled  to  recover.  Further,  if  Wirth  was  not  the  author- 
ized agent  of  the  defendant,  and  did  not  purchase  the  malt  and  bar- 
rels for  the  use  and  benefit  of  the  defendant,  or  on  its  behalf,  but 
purchased  them  for  himself,  in  his  own  individual  right,  and  on  his 
own  account,  then  he  became  the  owner  of  the  property,  and  was 
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solely  liable  therefor  to  the  plaintiffs,  and  in  that  event  he  would 
have  the  right  to  Bell  the  same  to  the  defendant,  or  any  other  per- 
son; and  if  you  should  find  such  to  be  the  state  of  the  case,  your 
verdict  should  be  for  the  defendant. 

These  are  precisely  what  the  defendant  insists  were  the  facts  in 
connection  with  the  transactions  between  Wirth  and  the  plaintiffs  ; 
that  is,  that  he  had  no  authority  tq  act  for  the  defendant,  and  did  not 
assume  to  act  for  it;  that  he  made  the  purchases  in  the  usual  course 
of  business  for  himself  and  in  his  individual  right,  and  not  for  the 
use  and' benefit  of  the  defendant;  that  he  gave  his  acceptances  there- 
for, expecting  to  pay  them  when  due;  and  that  he  sold  the  property 
afterwards  in  good  faith  to  the  defendant,  receiving  actual  payment 
therefor  in  the  way  of  credits  on  certain  indebtedness  he  was  owing 
to  the  defendant.  If  this  be  so,  then,  obviously,  the  plaintiffs  can  only 
look  to  Wirth  for  payment  of  their  debt. 

On  the  other  hand,  it  is  contended  by  the  plaintiffs  that  the  real 
party  in  interest  in  these  transactions  was  the  Meadow  Spring  Dis- 
tilling Company;  -that  Wirth  was  the  president  of  the  company,  and 
really  made  these  purchases  for  the  use  and  benefit  of  the  company, 
and  that,  as  originally  contemplated,  the  defendant  had  the  use  and 
benefit  of  the  property;  that  on  its  arrival  in  Milwaukee  the  malt 
and  barrels  passed  dii-ectly  into  the  possession  of  the  defendant ;  and 
that  the  alleged  sale  of  the  property  from  Wirth  to  the  defendant  was 
but  a  cover  to  disguise  the  transaction,  and  to  enable  the  company  to 
apply  the  property  upon  Wirth's  prior  indebtedness  on  account  of 
stock  in  the  corporation,  without  paying  the  plaintiffs  therefor.  Va- 
rious facts  and  circumstances  are  relied  on  in  support  of  this  oonten* 
tion,  and  have  been  called  to  your  attention.  If  the  transaction  was 
of  the  character  thus  claimed,  it  will  doubtless  be  your  pleasure,  as  it 
certainly  would  be  your  duty,  to  unmask  it,  and  place  the  liability  for 
this  property  where  in  such  state  of  the  case  it  would  belong. 

In  examining  these  transactions  you  will  apply  to  them,  in  the  light 
of  the  evidence,  the  test  of  reason  and  good  sense.  Which  theory  of 
the  case  is  best  supported  by  credible  testimony,  and  by  such  reason- 
able probabilities  as  yod  would  naturally  take  into  consideration  in 
ascertaining  the  real  character  of  a  business  transaction?  Which 
theory  is  most  consistent  with  good  faith,  and  with  the  way  in  which 
business  men  would  ordinarily  be  expected  to  do  business  under  sim- 
ilar circumstances  ?  These  are  points  of  inquiry  pertinent  to  the  issue 
to  be  decided  by  you,  and  it  is  your  duty  to  look  into  all  the  circum- 
stances of  the  transactions  in  dispute,  and  upon  the  whole  evidence, 
and  under  the  instructions  given  you  by  the  court,  determine  what  the 
rights  of  the  parties  are.  'If  you  find  the  plaintiff  Pope  entitled  to 
recover,  the  measure  of  his  recovery  would  be  the  value  of  the  malt 
at  the  time  of  the  sale,  and  I  do  not  understand  it  to  be  dispn*ed  that 
such  value  was  the  purchase  price,  namely,  $1,255.78;  and  if  you 
find  the  plaintiff  Ryan  entitled  to  recover,  the  measure  of  his  recovery 
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vonld  be  tbe  valae  of  the  barrels  at  the  time  of  the  sale,  and  I  take  it 
to  be  conceded  that  such  value  was  the  purchAse  price  of  the  barrels, 
which  was  $775.25. 

Verdicts  for  plaintiffs. 


Dundee  MoBTOAax  &  Tbubt  Ikvestmbnt  Co.  v.  Huohes. 

(Oireuii  Court,  D.  Oregon.    April  25, 1884.) 

LiABTLrrr  of  Attoritbt  ox  Bzamikation  of  TraLE  to  Hbai.  Propbrtt. 

A.  spplied  to  a  money  lender  for  s  loan  of  |3,000,  and  offered  his  note  there- 
for, secured  by  a  mortgage  on  certain  real  property;  B.,  the  attorney  of  the 
money  lender,  examined  the  title  to  the  real  property  and  furnished  the  latter 
a  certificate  to  the  eflect  that  A.'s  title  was  good  and  the  property  unincum- 
bered, and  thereupon  the  loan  was  made  on  the  terms  proposed ;  subsequently 
sod  before  the  maturity  of  the  note  it  was  assigned  to  the  plaintifC,  who  fore- 
closed the  mortgage  and  sold  the  property,  when  it  was  found  that  it  was  in- 
cnmbered  by  a  prior  mortgage,  so  that  the  plaintiff  did  not  realize  the  amount 
of  bis  debt  by  (4,794,36.  Held,  that  there  was  no  privity  of  contract  betweea 
B.  and  the  plaintiff,  and  that  lie  wag  not  liable  to  the  latter  for  the  loss. 

Action  for  Damages. 

William  H.  Effinger,  for  plaintiff. 

The  defendant  in  propria  per»ona. 

Deady,  J.  This  action  is  brought  to  recover,  among  other  things, 
damages  to  the  amount  of  $5,312.35,  for  losses  alleged  to  have  been 
sustained  on  two  loans  on  note  and  mortgage,  amounting  to  $3,300, 
upon  the  certificate  of  the  defendant,  as  an  attorney  at  law,  concern- 
ing the  title  of  the  borrower  to  the  mortgaged  premises  and  the  con- 
dition of  his  estate  therein.  From  what  I  conceive  to  be  the  legal 
effect  of  tbe  statement  of  the  first  cause  of  action  in  the  complaint  as 
amended,  it  appears  that  "about"  April  28, 1877,  the  Oregon  <b  Wash- 
ington Trust  Investment  Company  was  a  corporation  formed  under 
the  laws  of  Great  Britain,  and  resident  in  Dundee,  Scotland,  and  en- 
gaged in  loaning  money  in  Oregon  apon  note  and  mortgage;  that 
the  defendant,  who  was  then  a  practicing  attorney  in  this  state,  was 
employed  by  said  corporation  to  examine  the  title  and  condition  of 
the  real  property  offered  as  security  by  any  one  applying  to  said  cor- 
poration for  a  loan ;  that  at  this  time  a  loan  of  $3,000  was  made  by 
said  corporation  to  C.  W.  Shaw,  on  his  promissory  note,  payable  to  its 
order  on  June  1, 1882,  with  interest,  at  the  rate  of  10  per  centum  per 
annum,  and  secured  by  a  mortgage  on  certain  real  property  then 
owned  by  said  Shaw,  upon  which  the  defendant  certified  there  was 
no  prior  lien  or  incumbrance;  that  on  December  19,  1879,  said  cor- 
poration "amalgamated"  with  the  plaintiff  and  "assigned"  thereto  "all 
its  mortgages,"  including  "all  claim,  right,  and  interest  to  or  in  or 
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growing  out  of  this  loan  to  Shaw,"  who  is  now  '.'the  owner  and  holder 
thereof,"  of  which  the  defendant  had  notice;  that  in  1882  the  plain- 
tiff requested  the  defendant  "to  foreclose  said  mortgage,"  and  in  the 
course  of  the  proceeding  therefor  it  was  ascertained  and  determined 
by  the  decree  of  this  court  that  the  same  was  subject  to  a  prior  mort- 
gage on  the  premises,  so  that  the  whole  amount  realized  by  the  plain- 
tiff on  said  loan  was  $938.25;  and  that  said  Shaw  is  insolvent.  The 
second  cause  of  action,  as  appears  from  the  original  complaint,  is 
upon  a  certificate  given  by  the  defendant  to  the  Oregon  &  Washing- 
ton Savings  Bank,  another  British  corporation  engaged  in  loaning 
money  in  Oregon  on  note  and  mortgage,*  as  to  the  title  of  property 
taken  by  said  corporation,  as  a  security  for  a  loan  of  $300  made  to 
H.  H.  Howard  on  November  27, 1876,  on  his  promissory  note  payablo 
on  December  1, 1877,  with'  interest  dt  the  rate  of  12  per  centum  per 
annum,  to  the  effect  that  said  Howard  was  the  owner  in  fee  of  the 
same,  and  that  it  was  unincumbered;  that  in  188S  said  corporation 
"found  out"  that  said  property  was  not  owned  by  said  Howard,  so 
that  the  whole  amount  of  said  loan  was  lost;  that  Howard  is  in- 
solvent, and  the  plaintiff  is  now  "the  assignee"  and  "owner"  of  all 
the  "assets"  of  said  corporation.  The  defendant  demurs  to  both 
these  statements,  for  that  they  do  not  contain  facts  sufficient  to  con- 
stitute a  cause  of  action. 

In  the  first 'statement  it  is  alleged  that  the  loss  arising  from  the 
insuMciency  of  the  security  for  the  loan  was  sustained  by  the  Oregon 
&  Washington  Trust  Investment  Company,  and  that  the  defend- 
ant now  owes  to  said  corporation  the  full  amount  thereof,  to-wit, 
$4,794.35;  and  it  is  also  alleged  that  the  plaintiff  is  now  "the  owner 
and  holder"  of  the  mortgage,  notwithstanding  it  appears  that  the  same 
has  been  "foreclosed"  and  merged  in  a  decree  of  this  court  and  partly 
satisfied  from  the  proceeds  of  the  mortgaged  premises ;  and  notwith- 
standing the  further  allegation  that  the  defendant  "now  owes"  the 
amount  of  this  loss  to  the  Oregon  &  Washington  Trust  Investment 
Company.  But  none  of  these  contradictory  allegations  are  admitted 
by  the  demurrer,  except  such  as  the  law  adjudges  to  be  true,  {Freeman 
V.  Frank,  10  Abb.  Pr.  370,)  and  those  which  are  mere  conclusions  of 
law  and  not  thereby  admitted  at  all.  Branham  v.  The  Mayor,  etc.,  24 
Cal.  602;  Hall  v.  Bartlett,  9  Barb.  297.  This  action  is  brought  upon 
the  hypothesis  that  the  defendant  is  now  liable  to  the  plaintiff  for  this 
lo9s^  but  the  allegation  that  he  "now  owes"  the  amount  thereof  to  the 
Oregon  &  Washington  Trust  Investment  Company  is  utterly  at  vari- 
ance therewith.  He  cannot  be  liable  on  this  account  to  both  of  them 
at  the  same  time. 

Again,  it  is  alleged  that  the  defendant  "guarantied"  that  the  Shaw 
property  was  clear  of  incumbrance.  But  this  is  a  mere  conclusion  of 
law,  and  the  facts  stated  do  not  support  it.  Upon  these,  the  trans- 
action is  simply  an  employment  of  the  defendant  by  the  Oregon  & 
Washington  Trust  Investment  Company  to  examine  and  report  upon 


Digitized  by 


Google 


DUKOEE   UOBTOAQB   <fe   TBC6T  INVB8TMXNT  00.  V.  EUQHES.  41 

ihe  title  and  condition  of  real  property  offered  as  secnrity  for  a  loan 
by  the  latter.  Prima  facie  there  is  no  element  of  a  guaranty  involved 
in  snob  employment.  The  defendant  only  undertook  to  bring  to  the 
discbarge  of  his  duty  reasonable  skill  and  diligence.  He  did  not  war- 
rant or  guaranty  the  correctness  of  his  work  any  more  than  a  physi- 
cian or  a  mechanic  does. 

It  is  admitted  that  if  the  Oregon  &  Washington  Trust  Investment 
Company  had  sustained  a  loss  by  the  negligence  or  want  of  skill  on 
the  part  of  the  defendant  in  this  matter,  the  right  to  recover  dam- 
ages for  the  same  might  be  assigned  to  the  plaintiff,  and  it  could 
maintain  an  action  thereon.  But  taking  the  facts  of  the  case  accord- 
ing to  their  legal  import,  and  construing  contradictory  allegations 
according  to  the  law  of  the  case,  the  plaintiff  does  not  sue  as  the 
assignee  of  a  cause  of  action  accruing  to  the  Oregon  &  Washington 
Trust  Investment  Company  during  its  existence  and  ownership  of  the 
Shaw  note  and  mortgage.  The  only  thing  assigned  by  the  latter  was 
this  note  and  mortgage,  and,  nothing  appearing  to  the  contrary,  pre- 
samably  the  consideration,  therefore,  was  equal  to  its  par  value.  It 
does  not  appear,  then,  that  the  assignor  ever  lost  anything  by  reason 
of  the  incorrectness  of  the  defendant's  certificate.  Nor  could  the  in- 
snffioiency  of  the  surety  be  absolutely,  if  at  all,  determined  until  the 
maturity  of  the  note  in  1882,  while  the  assignment  to  the  plaintiff 
was  made  in  1879. 

The  only  question,  then,  really  in  this  case  is  whether  the  defend- 
ant is  liable,  on  this  certificate,  to  any  one  but  his  employer,  the 
Oregon  cfe  Washington  Trust  Investment  Company.  The  defendant 
maintains  that  he  is  not,  while  the  plaintiff  contends  he  is;  not  on 
the  ground  of  privity  of  contract  between  them,  or  that  it  was  aware 
of  the  existence  of  the  certificate,  or  ever  acted  on  it,  or  was  mis- 
led by  it,  but  on  the  ground  that  the  certificate  was  a  necessary  pre- 
liminary to  the  contract  of  loaning,  and  therefore  an  integral  part 
of  that  contract,  operating,  of  course,  as  an  assurance  or  security  fo 
the  person  about  to  make  the  loan,  but  as  much  a  part  of  the  trans- 
action as  the  mortgage  itself.  This  question  has  been  decided  by 
the  supreme  court  in  Savings  Bank  v.  Ward,  100  D.  S.  195.  The 
case  was  this:  A.,  an  attorney  employed  by  B.  to  examine  and 
report  on  the  title  of  the  latter  to  a  certain  lot  of  ground,  certified 
that  it  was  "good, "  upon  which  certificate  B.  procured  a  loan  from 
C,  and  gave  a  mortgage  on  the  property  as  security.  It  turned 
oat  that  B.  had  parted  with  the  title  to  the  property  prior  to  the  date 
of  the  certificate — a  fact  that,  in  the  exercise  of  reasonable  care, 
might  have  been  learned  from  the  records.  The  security  having 
proved  worthless,  and  B.  being  insolvent,  G.  lost  his  money,  and 
brought  suit  against  A.  for  damages.  The  court  held,  in  the  language 
of  the  syllabus,  "that  there  being  neither  fraud,  collusion,  nor  false- 
hood by  A,,  nor  privity  of  contract  between  him  and  C,  he  is  not 
liable  to  the  latter  for  any  loss  sustained  by  reason  of  the  certificate." 
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True,  Mr.  Chief  Justice  Waite,  with  whom  eononrred  Justices  Swathe 
and  Bradley,  delivered  a  dissenting  opinion;  not  npon  the  general 
question,  however,  but  on  the  special  ground  that  it  appeared  that 
A.  gave  his  client  the  oertiUcate  in  question  with  knowledge,  or  reason 
to  know,  that  he  intended  to  use  it  in  a  business  transaction  with  a 
third  person,  as  evidence  of  the  facts  contained  therein,  and  was 
therefore  liable  to  each  person  for  any  loss  resulting  from  a  reliance 
on  suoh  certificate,  in  any  particular,  which  might  have  been  pre- 
vented by  the  exercise  of  ordinary  care  and  skill  on  the  part  of  A. 
But  this  is  not  the  case.  The  defendant  prepared  this  certificate  at 
the  instance  and  for  the  use  of  his  client,  the  Oregon  &  Washing- 
ton Trust  Investment  Company,  and  none  other.  Nor  was  there 
anything  in  the  nature  of  the  business  that  informed  him  or  gave 
him  any  reason  to  believe  that  any  other  person  would  be  called  upon 
to  act  upon  it,  or  part  with  any  right  or  thing  of  value  on  the  strength 
of  the  representations  contained  in  it.  Such  a  certificate  made  at 
the  instance  of  the  owner  of  the  property  may  be  used  to  influence  a 
third  person  to  make  a  loan  thereon;  but  a  certificate  made  for  the 
information  of  the  lender  is  presumably  made  for  his  use  alone,  and 
when  the  loan  is  made  and  the  security  accepted  it  is  functus  officio 
— has  performed  its  office.  The  defendant  is  liable  to  the  Oregon 
&  Washington  Trust  Investment  Company  for  any  loss  sustained  by 
it  on  account  of  any  error  or  mistake  in  the  certificate,  arising  from 
a  want  of  ordinary  professional  skill  and  care  in  the  preparation  of 
it,  and  not  otherwise.  But  he  is  not  so  liable  to  the  plaintiff,  or 
any  third  person.  There  is  no  privity  of  contract  between  them,  or 
any  relation  whatever. 

The  ruling  is  alsomaintained  inHousemanv.  GirardM.  B.dtL.  Ass'n, 
81  Pa.  St.  266,  in  which  it  was  held  that  while  the  recorder  of  deeds 
is  liable  in  damages  for  a  false  certificate  of  title,  but  only  to  the 
party  who  employs  him  to  make  the  search,  and  not  his  assignee  or 
alienee.  And  in  Winterbottom  v.  Wright,  10  Mees.  &  W.  (Exch.)  109, 
it  was  held  that  although  the  maker  of  a  carriage  is  liable  to  the  per- 
son for  whom  he  makes  it,  for  any  loss  or  injury  arising  directly 
from  negligence  it  its  construction,  that  he  was  not  so  liable  to  any 
third  person  who  might  use  the  same,  for  the  reason  there  was  no 
privity  of  contract  between  them. 

The  statement  of  the  second  cause  of  action  is  of  the  same  char- 
acter as  the  first ;  and  it  is  also  defective  in  not  stating  absolutely 
that  the  certificate  is  untrae.  The  allegation  that  in  1888  the  bank 
"found  out"  that  Howard  did  not  own  the  property,  is  not  in  form 
or  effect  an  averment  that  he  did  not  own  the  same  and  had  not  title 
thereto  at  the  date  of  the  certificate.  It  does  not  appear  to  have 
been  "found  out"  in  any  judicial  proceeding  that  the  certificate  was 
untrue  in  this  respect;  and  while  it  may,  nevertheless,  be  shown  in 
this  action  to  be  a  fact,  it  must  first  be  alleged,  so  that  issue  can  be 
taken  on  it.     Because  in  18t$3  the  bank  was  of  the  opinion  that  How- 
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ard  had  no  title  to  the  land,  that  did  make  it  so,  and  the  statement 
of  (bat  irrelevant  matter  is  not  an  allegation  by  the  plaintiff  that  he 
was  not  the  owner  thereof.  Neither  does  it  appear  that  the  bank 
ever  made  any  assignment  of  this  note  and  mortgage  to  the  plaintiff 
or  of  any  claim  that  may  have  acoroed  to  it  against  the  defendant  for 
a  loss  sustained  by  it  on  account  of  any  error  in  this  certificate.  The 
allegation  that  the  plaintiff  is  now  the  "assignee"  and  "owner"  of  the 
"assets"  of  the  bank  is  far  too  vagne  and  indefinite  to  include  this 
note  and  mortgage,  or  such  claim,  if  there  is  one.  The  owner  of 
what  "assets?"  For  aught  that  appears,  the  bank  may  have  parted 
with  this  note  and  demand  before  the  plaintiff  became  the  owner  of 
its  assets.  Unless  it  is  shown  when  the  assignment  was  made  and 
that  the  bank  was  then  the  owner  of  this  "asset,"  the  plaintiff  does 
not  show  itself  entitled  to  maintain  this  action,  even  apon  its  theory 
of  the  law  and  the  defendant's  liability.  The  allegation  that  the 
plaintiff  is  "now"  the  assignee  and  owner  of  the  assets  of  the  bank, 
implies,  it  is  true,  an  assignment  at  some  time,  but  it  eannot  be  as- 
samed  in  favor  of  the  plaintiff  that  it  was  more  than  a  day  before  the 
commencement  of  this  action — January  9,  1884.  But  there  is  no 
direct  allegation  in  the  statement  of  any  loss  on  the  mortgage  or  of 
the  facts  necessary  to  show  one.  The  statement  that  the  loan  was 
lost  to  the  bank,  appears  to  be  a  mere  inference  from  the  fact  that 
the  bank  was  of  the  opinion  that  the  mortgagee  had  no  title.  And 
if  there  was  such  allegation,  and  it  appeared  therefrom  that  the  loss 
-was  snstained  by  the  plaintiff,  the  defendant  is  not  liable  for  it;  while 
if  it  was  sustained  by  the  bank  the  defendant  is  not  liable  to  the 
plaintiff  therefor,  unless  it  should  further  appear  that  the  right  of 
action  thereon  has  been  duly  assigned  to  it. 
The  demurrer  is  sustained  to  both  statements. 


BouNDT  and  another  v.  SPAinj>iiro,  Collector. 

{Vireutt  Court,  IT.  D.  lUinoi*.    April  23, 1884.)  ^ 

CiraTOMS  DnriBs. 

Bullion  fringe  M4  dutiable  under  Schedule  N,  act  March  8, 1888,  asball- 
ions  or  canetille,  and  not  as  a  "  manufacinre  not  specially  enumerate  or  pio> 
Tided  for,  composed  wholly  or  in  part  of  metal." 

At  Law.  '  ■  " 

Percy  L.  Shuman,  for  plaintiffs.  ' 

Chester  M.  Dawes,  Asst.  U.  S.  Atty.,  for  defendant. 

Blodgett,  J.  The  court  finds  that  the  article  in  the  declaration 
mentioned  was  charged  a  duty  of  45  per  cent,  ad  valorem  as  a  "man- 
nfactore  not  specially  enumerated  or  provided  for,  composed  wholly 
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or  in  part  of  metal;"  that  the  article  in  question  is  known  in  trade 
and  commerce  as  bullion  fringe,  is  composed  of  bullion  canetille  and 
galloons,  and  assimilates  in  character,  manufacture,  and  the  uses  to 
which  it  is  applied,  to  epaulets,  galloons,  laces,  knots,  stars,  tassels, 
and  wings  of  gold,  silver,  or  other  metal,  enumerated  in  Schedule  N 
of  the  act  of  congress  of  March  3,  1883,  and  should  have  been  clas- 
sified for  duty  at  25  per  cent,  ad  valorem.  The  court  therefore  finds 
the  issue  joined  for  the  plaintiffs,  and  assesses  their  damages  at 
$199.40,  with  interest  from  the  date  of  payment,  an^  costs  of  suit. 


Hbrset  and  others,  Assignees,  v.  Fosdioe 
[Circuit  Court,  D.  ManaaiwetU.    April  23, 1884.) 

BARKKtJPTCT— Interest  on  DrviDBafos. 

Assignees  of  an  estate  in  bankruptcy  are  not  bound  to  pay  interest  upon 
dividends  which  may  be  declared  upon  debts  which  have  been  fairly  and  rea- 
sonably disputed,  from  the  time  that  like  divideads  were  declared  upon  undis- 
puted debts. 

Semble,  they  may  be  ordered  to  pay  such  interest  as  has  been  earned  upon 
funds  set  apart  to  meet  the  disputed  claim. 

At  Law.  , 

Edward  Avery  and  L.  B.  Thompson,  for  appellant. 

Myers  &  Warner,  for  Fosdick. 

Lowell,  J.  The  petitioner,  Fosdick,  has  been  found  by  the  district 
court,  and  afterwards  by  a  jury  here,  a  creditor  of  Charles  F.  Parker  & 
Co.  He  now  asks  that  the  assignees  be  ordered  to  pay  interest  on  tlie 
two  dividends  of  15  and  5  per  cent.,  respectively,  which  were  declared 
long  since  upon  the  acknowledged  or  undisputed  debts.  The  large 
amount  of  the  debt  due  the  petitioner,  and  the  time  which  has  been 
spent  in  establishing  it,  make  the  interest  a  matter  of  some  importance. 
The  district  judge,  while  sustaining  the  right  to  prove  the  debt,  re- 
fused the  request  for  interest. 

It  is  admitted,  for  the  purposes  of  this  hearing,  that  the  bankrupt 
firm  were  ruined  by  the  fraud  of  one  partner,  who  borrowed  large  sums 
for  his  own  private  purposes,  and  gave  firm  notes  therefor.  The  debt 
of  the  petitioner  was  of  that  character;  and  the  question  for  the  court 
below,  and  for  the  jury  here,  was  whether  the  petitioner  had  notice  of 
the  fraud.  It  is  further  admitted  that  this  was  a  fair  subject  of  doubt, 
proper  to  be  referred  to  a  jury.  In  a  single  case,  such  a  claim  was 
allowed :  He  Kitzinger,  19  N.  B.  K.  238,  307.  That  decision,  though 
by  a  very  able  judge,  and  sustained  on  appeal,  is  a  new  departure  in 
the  law  of  bankruptcy.  Of  the  almost  numberless  cases  in  which  a 
proof  has  been  contested,  no  other  has  been  found  in  which  such  an 
allowance  has  been  made.  By  the  act  of  49  Geo.  III.  c.  131,  §  12, 
the  action  of  assumpsit  for  recovery  of  a  dividend  was  abolished,  and 
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a  remedy  by  eninmary  petition  was  substituted,  and  the  lord  ohancellor 
was  authorized,  when  justice  appeared  to  him  to  reqivxe  it,  to  order 
payment  of  interest  for  the  time  the  dividend  should  have  been  with- 
held. See  2  Christ.  Bankr.  Law,  477.  This  statute  refers  to  divi- 
dends ordered  upon  debts  duly  proved,  and  to  a  mode  of  managing 
the  estates  of  bankrupts  which  is  now  superseded.  The  assignees 
took  the  funds,  and  dealt  with  them  as  trustees ;  and  it  was  one  of 
the  abuses  of  the  system  that  they  would  delay  payment  of  dividends 
after  they  had  been  declared  by  the  commissioners,  in  order  to  make 
interest  for  themselves.  By  the  old  law,  they  could  be  sued  for  the 
several  amounts,  and,  no  doubt,  were  bound  to  pay  interest  for  the 
.  delay.  But  it  was  a  delay  in  paying  a  debt  due  from  themselves 
after  it  had  been  judicially  ascertained.  It  is  to  this  practice  that 
the  statute  is  addressed,  and  it  is  under  this  statute,  I  have  no  doubt, 
that  the  case  cited  by  counsel  was  decided.  Ex  parte  Loxley,  1  Glyn 
&  J.  345.  See  Ex  parte  Orahavi,  1  Rose,  456;  Ex  parte  Atkinson,  8 
Ves.  &  B.  13;  Ex  parte  Alsopp,  1  Madd.  608.  In  this  last  case,  the 
reason  for  paying  interest  is  given  by  the  vice-chancellor  that  a  debt 
proved  is  like  a  judgment  which  the  assignees  cannot  refuse  to  respect 
excepting  by  a  direct  motion  to  expunge.  If  they  fail  to  take  the  ap- 
propriate action  to  review  the  proof,  they  cannot  resist  payment  of 
the  dividend,  and  may  be  bound  to  pay  interest.  In  this  case  the 
debt  was  suspended  and  never  admitted  to  proof  until  now,  by  order 
of  the  court,  upon  the  verdict  rendered. 

I  can  see  no  reason  why,  because  a  creditor  finally  prevails  in  a 
claim  honestly  and  fairly  disputed  by  the  assignees,  he  should  have 
more  than  his  dividend.  Not,  surely,  as  damages  for  withholding 
something  due  him,  for  there  is  nothing  due  him  in  bankruptcy  until 
bis  debt,  both  as  to  its  legality,  and  its  amount,  has  been  ascertained. 
Not  as  matter  of  contract,  for  there  is  no  contractual  relation  be- 
tween the  parties.  I  am  confident  that  the  practice  has  always  been 
against  it,  and  that  it  is  both  just  and  expedient  that  the  general 
creditors  should  be  at  liberty  to  investigate  doubtful  claims,  without 
the  liability  to  such  a  penalty  as  would  be  imposed  upon  them  by 
granting  this  petition.  I  do  not  say  that  if  funds  have  been  set  aside 
to  meet  a  large  claim  of  this  kind,  and  have  earned  interest,  the  court 
has  not  power  to  order  the  precise  amount  of  interest  so  earned  on  a 
sum  which  proves  to  be  the  creditor's  money,  to  be  paid  to  him.  The 
oase  of  Kitzinger,  lAi  stipra,  rejects  this  ground  of  relief,  and  gives  the 
creditor  a  larger  rate  than  his  money  had  actually  earned.  The  rec- 
ord in  this  case  does  not  inform  me  whether  such  interest  has  been' 
received.  If  it  has,  the  district  judge  must  pass  upon  the  case  if  the 
petitioner  sees  fit  to  bring  it  before  him.  His  former  decision  related 
only  to  the  time  before  the  appeal,  and  in  respect,  at  least,  to  the  con- 
siderable  time  which  has  since  elapsed,  I  see  no  impropriety  in  ask- 
ing him  to  hear  the  case  again. 

Petition  denied. 
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J  United  States  v,  JtlEiiiLEY. 

{CHreuit  Court,  D.  Jfmada.    April  7,  1884.) 

CBiHrNAij  Law— Embkzzlembnt  not  an  Infamous  Crime. 

Embezzlement  is  not  an  "  infamous  crime"  within  the  intention  of  the  fifth 
amendment  of  the  constitution,  and  hence  a  person  charged  therewith  may  b« 
tried  without  the  intervention  of  a  grand  jury. 

Information  for  Embezzlement. 

Trenmor  Coffin,  U.  S.  Atty.,  for  the  United  States. 

W.  W.  Bishop,  for  defendant. 

Sawyer,  J.  Motion  to  rescind  the  order  made  by  United  States  DIb-- 
trict  Judge  Hillteb  granting  leave  to  £le  an  information  for  embezzle- 
ment by  a  postmaster,  and  to  strike  the  information  from  the  files,  the 
case  having  been  transferred  to  the  circuit  court  for  trial.  I  have  no 
doubt  that  the  conrt  has  jurisdiction  to  try  offend«rs  for  misdemeanors 
and  offenses  not  capital  or  otherwise  infamous,  upon  informations  filed 
by  leave  of  the  court,  and  that  the  offenses  charged  in  this  case  are  not 
infamous.  Whether  the  information  presents  a  proper  case  for  grant- 
ing  leave  to  the  United  States  attoniey  to  file  it,  is  a  question  for  the 
exercise  of  a  sonnd  discretion  by  the  court.  Generally,  in  this  circuit, 
unless  for  some  substantial  rekson  the  court  otherwise  determines,  it 
has  been  rsquired  that  the  party  charged  shall  be  examined  and  hekl 
to  answef  by  some  committing  magistrate,  or  else  that  evidence  sho'w- 
ing  probable  cause  should  be  made  to  appear  in  some  proper  form 
before  granting  leave.  In  this  case  the  information  was  verified  by 
the  direct,  positive  affidavit  of  the  United  States  attorney,  and,  upon 
being  arrested  upon  a  warrant  issued  thereon,  the  prisoner  was  ex- 
amined and  held  to  answer  for  the  offense  set  out  in  the  informaticm. 
I  think  the  circumstances  are  sufficient  to  justify  a  refusal  to  vacate 
the  order  granting  leave,  and  to  strike  the  motion  from  the  files. 
For  authorities  sustaining  this  action  see  Spear  on  the  Law  of  the 
Federal  Judiciary,  406,  and  the  authorities  there  cited.  See,  also, 
U.  S.  V.  Shepard,  1  Abb.  (U.  S.)  437;  U.  S.  v.  Waller,  1  Sawy.  701; 
V.  S.  V.  Block,  4  Sawy.  211;  In  re  Wilson,  18  Fed.  Eep.  33;  Thatch. 
Pr.  650-652,  and  oases  cited. 

Let  an  order  be  entered  denying  the  motion. 

See  U.  8.  v.  Field,  16  Fed.  Bep.  778,  and  note,  779,  and  U.  8.  v.  PiOtt,  11 
Ped.  Bkp.  58,  and  note,  60. — [Ed. 
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Eellkb  and  others  o.  Stolzenbaoh  and  others 
{Oireuit  Court,  W.  D.  Penntglvania,    March  20, 1884.) 

1.  FoEXKB  JinraMKNT — Wbsh  a  Bab. 

A  decree  under  equity  rule  38  dismissing  the  plaintiff's  bill  because  of  his 
failure  to  reply  to  a  plea  or  get  it  down  for  argument,  is  not  cpnclusire,  since 
all  the  authorities  agree  that  In  order  to  oonstitutfe  ihe  former  judgment  or  de> 
cree  a  bar  it  must  appear  that  the  point  in  issue  was  judicially  determined  after 
a  hearing  and  upon  consideration  of  the  merits. 

2.  Patents  for  Intentios— Pahtsee  Inteitting  MACHixa — UsB  by  Ftrh— 

LlOEMBS. 

Daring  the  existence  of  a  partnership  between  two  persons  one  of  them  in- 
vented a  machine  upon  which  a  patent  was  granted  to  nira.  The  firm  paid  the 
fees  and  costs  of  procuring  the  patent  and  the  expenses  of  an  experimental 
trial  of  the  invention  and  also  the  expenses  of  some  litigation  which  ensued. 
It  appeared,  however,  that  all  the  outlay  of  the  firm  was  more  than  repaid  by 
the  benefits  arising  from  the  free  use  of  the  patented  machiae  in  the  partner- 
ship business.  HHd,  that  upon  these  facts  no  implied  license  arises  to  the 
member  of  the  firm  not  the  inventor  to  make,  tuo,  and  vend  the  patented 
ma^  hiae  after  the  dissolution  of  the  partnership. 

In  Equity. 

Bakewell  dt  Kerr  and  D.  F.  Patterson,  for  eomplainants. 

Oeo.  H.  Christy,  tat  defendants. 

AcBESON,  J.  Nicholas  J.  Keller,  one  of  the  plaintiffs,  and  Philip 
M.  Pfeil,  one  of  the  defendants,  entered  into  partnership  on  April  26, 
1870,  in  the  business  of  dredging  and  dealing  in'  sand  and  gravel,  the 
partnership  lasting  until  April  10,  1875,  when  it  was  dissolved  by 
mutual  consent.  During  the  existence  of  the  partnership  Keller  in- 
vented a  sand  and  gravel  separator,  for  which  letters  patent  were 
granted  to  him  on  May  21,  1872.  With  his  consent,  and  at  the  firm 
expense,  the  patented  apparatus  was  put  on  two, boats  owned  by  the 
firm, — one  called  the  Hippopotamus,  the  other  the  Bainbow, — and 
was  used  thereon  without  charge  during  the  continuance  of  the 
partnership.  The  firm  paid  the  fees  and  costs  of  procuring  the  pat- 
ent, and  the  expenses  of  an  experimental  trial  of  the  invention,  and 
also  paid  the  expenses  of  some  litigation  which  ensued.  The  evi- 
dence, however,  tends  to  show  that  this  outlay  was  more  than  made 
good  by  the  advantage  and  benefits  accruing  to  the  firm  from  the 
free  use  of  the  invention  on  said  boats.  Upon  the  dissolution  of  the 
firm  each  partner  took  at  an  agreed  value  one  of  the  boats, — Keller, 
the  Hippopotamus,  Pfeil  the  Kainbow, — each  then  having  the  pat- 
ented machine  thereon.  A  contest  immediately  arose  as  to  the  right 
of  Pfeil  to  use  the  patented  machine  on  the  Bainbow,  and  Keller  filed 
a  bill  in  this  court  to  restrain  such  use,  alleging 'that  the  privilege 
had  not  passed  with  the  boat.  The  decision  of  the  court,  however, 
was  against  him,  and  his  bill  was  dismissed.  Subsequently  Pfeil 
built  another  boat  called  the  Wharton  McKnight,  and 'placed  and 
used  thereon  the  patented  apparatus.  Thereupon  Keller  filed  in  this 
court  another  bill  against  Pfeil  and  his  associates  to  restrain  the  in- 
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fringement  of  his  patent.  To  this  bill  the  defendants  filed  a  plea 
setting  up  the  same  matters  of  defense  no\r  relied  on.  To  this  plea 
the  plaintiff  did  not  reply,  nor  did  he  set  down  the  same  for  arga- 
ment.  Wherefore  a  decree  dismissing  the  bill  was  entered  under, 
and  in  the  terms  of  the  thirty-eighth  rule  in  equity,  viz. : 

"If  the  plaintiff  shall  not  reply  to  aiiy  plea,  or  set  down  any  plea  or  demur- 
rer for  argument,  on  the  rul&^lay  when  the  same  is  filed,  or  on  the  next  suc- 
ceeding rule-day,  he  shall  be  deemed  to  admit  the  truth  and  sufficiency  thereof, 
and  his  bill  shall  be  diaraiased  as  of  course,  unless  a  judge  of  the  court  shall 
allow  him  further  time  for  the  purpose." 

The  defendants  plead  the  decree  entered  under  this  rain  in  bar  of 
so  much  of  the  present  bill  as  relates  to  the  Wharton  McKnight,  or  the 
use  of  the  patented  invention  thereon.  Whether  this  position  is  well 
taken  is  the  first  question  in  the  case.  That  such  decree  is  not  con- 
clusive, is,  I  think,  evident  from  the  authorities,  they  all  agreeing  that 
in  order  to  constitute  the  former  judgment  or  decree  a  bar,  it  must 
appear  that  the  point  in  issue  was  judicially  determined  after  a  hear- 
ing, and  upon  consideration  'of  the  merits.  1  Greenl.  Ev.  §§  529, 
630;  Story,  Eq.  PI.  §  793;  Badger  v.  Badger,  1  Cliff.  287,  245; 
Haws  v.  Tieman,  63  Pa.  St.  192;  Hughes  v.  U.  S.  4  Wall.  232.  In 
Homer  v.  Brown,  16  How.  354,  it  was  held  that  a  judgment  of  non- 
sudt,  entered  upon  an  agreed  statement  of  facts  submitted  to  the  court 
for  decision,  was  not  a  bar  to  a  subsequent  suit  between  the  same 
parties,  and  for  the  same  cause  of  action.  Says  Cliffobd,  J.,  in 
Badger  v.  Badger,  supra,  if  the  order  of  dismission  was  not  upon  the 
merits  of  the  bill,  it  matters  not  whether  it  was  with  or  without  the 
consent  of  the  complainant.  And  Mr.  Justice  Field  says  in  Hughes 
V.  U.  S.  supra,  "if  the  first  suit  *  •  *  ^a?  disposed  of  on  any 
ground  which  did  not  go  to  the  merits  of  the  action,  the  judgment 
rendered  will  prove  no  bar  to  another  suit."  4  Wall.  237.  Now, 
the  primary  purpose  of  roles  of  court  being  to  regulate  the  practice, 
and  promote  the  dispatch  of  business,  the  intention  to  create  an 
estoppel  ought  not  to  be  lightly  imputed  to  the  rule  now  under  con- 
siaeration.  Such  effect,  it  seems  to  me,  is  foreign  to  the  object  to  be 
subserved.  True,  the  rule  declares  that  ,the  plaintiff  so  in  default 
"shall  be  deemed  to  admit  the  truth  and  sufficiency"  of  the  plea,  but 
this  implied  admission  is  merely  for  the  occasion,  and  to  open  the  way 
for  a  decree  of  dismission  "as  of  course, "  without  trial,  hearing,  or 
adjudication, — a  decree  which  is  the  equivalent  of  a  judgment  of  non- 
suit at  law  tor  want  of  a  narr  or  other  default  of  a  like  nature. 

It  appears  that  the  defendants  are  not  only  using  the  invention  on 
the  Wharton  McKnight,  but  tliat  they  have  built  another  boat,  the 
Little  Ike,  upon  which  they  intend  (it  is  admitted)  placing  and  using 
a  sand  and  gravel  separator  constructed  pursuant  to  Keller's  patent ; 
and  they  defend  generally,  upon  the  ground  that  Ffeil  is  invested 
with  a  license  to  make,  use,  and  sell  the  patented  machine.  No  ex- 
press license  is  shown  and  none  is  asserted  in  view  of  the  proofs.    The 
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defendants  stand  on  an  implied  lioense.  But  if  such  license  exists 
it  must'spring  from  the  facts  heretofore  stated,  viz.,  the  invention  by 
Keller  during  the  partnership  between  him  and  Pfeil,  the  free  use,  with 
Keller's  consent,  by  the  firm,  of  the  patented  apparatus  upon  their 
boats,  and  the  payment  by  the  firm  of  the  fees,  costs,  and  expenses 
of  procuring  the  patent,  efc.  But  I  cannot  see  that  these  facts  afr 
ford  any  solid  foundation  for  the  defense  set  up.  In  McWilliaint 
Manufg  Co.  v.  Blundell,  11  Fed.  Eep.  419,  upon  a  substantially  sim- 
ilar, state  of  facts,  it  was  held  that  the  firm  could  make  no  claim  to 
the  patent,  and,  after  dissolution,  an  injanction  to  restrain  infringe- 
ment issued  against  the  late  partner.  Here  the  merit  of  the  inven- 
tion is  Keller's  exclusively.  He  is  indebted  to  Pfeil  for  no  ideas  or 
suggestions.  The  letters  patent  were  never  treated  as  partnership 
property.  At  the  dissolution  of  the  firm  the  partners  made  a  sched- 
ule of  the  firm  assets,  at  agreed  valuations,  with  a  view  to  a  division, 
but  the  patent  was  not  in  that  schedule.  The  claim  which  Ffeil  then 
asserted  was  the  right  to  use  the  patented  apparatus  with  which  the 
Rainbow  was  equipped.  To  that  extent  his  demand  was  reasonable 
and  just,  and  it  was  sustained.  But  now  he  practically  insists  upon 
an  equitable  ownership  in  the  patent,  for  he  claims  the  unlimited 
right,  individually  and  in  connection  with  his  present  partners,  to 
make,  use,  and  vend  the  patented  apparatus.  But  no  express  agree- 
ment ie  shown  whereby  the  firm  or  Pfeil  acquired  any  interest  in  the 
patent.  If  the  firm  paid  the  expenses  connected  with  the  issue  of  the 
patent,  etc.,  they  received  a  full  equivalent  in  the  use  of  the  inven- 
tion upon  their  two  boats,  free  of  royalty,  and  in  the  absence  of  di- 
rect proof  of  any  other  or  greater  right  in  the  firm,  none  is  fairly  in- 
ferable from  the  facts  as  they  appear. 

Our  conclusion  that  Pfeil's  right  to  use  the  invention  is  limited  to 
the  construction  on  the  Rainbow,  finds  support  in  adjudged  cases. 
Brickill  v.  Mayor,  etc,  of  New  York,  7  Fed.  Rep.  479;  Wade  v.  Metcalf, 
16  Fed.  Rep.  130.  Nor  does  this  view  conflict  with  the  decisions 
cited  by  the  d«fendants.  In  the  nature  of  the  case  (the  invention 
being  a  pro(  es  )  the  presumed  license  in  McClurg  v.  Kinggland,  1 
How.  202,  was  unlimited,  and  justly  so  under  the  circumstances. 
In  Chabot  v.  American  Button-hole,  etc.,  Co.  6  Fish.  71,  the  facts 
were  not  only  substantially  similar  to  those  in  McClurg  v.  Kingsland, 
but  there  was  the  additional  element  of  an  express  contract,  the 
terms  of  which  greatly  strengthened  the  presumption  of  an  unre- 
stricted license.  The  subject-matter  of  the  patent  in  Slemmer's  Ap- 
peal, 58  Pa.  St.  155,  was  a  process  which,  if  legally  the  invention  of 
one  partner,  was  in  fact  the  result  of  partnership  labor,  experiment, 
and  development,  and  the  dealings  of  the  partners  with  each  other  had 
been  of  such  a  character  that  it  would  have  been  grossly  inequitable 
to  deny  to  any  of  them  the  right  to  use  the  invention.  In  Kenny's  Pat- 
ent Button-holing  Co.  v.  Somervell,  38  Law  Times  Rep.  878,  the  part* 
nership  was  formed  for  the  sole  purpose  of  working  the  patented  in- 
V.20,no.l — 4 
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rention,  and  had  been  conducted  for  several  years,  during  which  time 
the  partner  vhom  it  was  attempted  arbitrarily  to  enjoin  had  aided  in 
perfecting  the  invention  and  invested  his  capital  in  the  business.  It 
was  a  clear  case  (as  was  Slemmer's  Appeal)  of  a  dedication  of  the  use 
of  the  invention  to  the  partnership,  without  limit  as  to  time.  But  of 
any  such  dedication  of  Keller's  patent  there  is  a  lack  of  evidence,  and 
the  equity  of  Ffeil  is  fully  satisfied  by  the  use  of  the  patented  appa- 
ratus on  the  Rainbow. 

Lei  a  decree  be  drawn  in  favor  of  the  plaintiffs,  in  accordance  with 
the  views  expressed  in  this  opinion. 


United  States  v.  Two  Hdndbbd  and  Foubtebm  Boxes  of  Abmb,  Am- 
munition, AND   MnNITIONB  OF   WaB. 

United  States  v.  One  Hdndbed  and  Foqtt  Keob  of  Gunpowdsb. 

iVittriet  Court,  E.  D.  Virginia.    February  4, 1884.) 

NEimiAi-iTT  Laws— VioiiATioH  of— Hostile  Expedition— Seizure— Fobfbitdkk 
OF  MtmiTioNS— BvDDEHCE — Rkv.  Bt.  j  6283. 

The  steam-tug  Morgan  was  purchased  and  repaired  at  New  York,  to  be  sent 
to  the  waters  of  Hayti  and  used  there  to  commit  hostilities  in  aid  of  the  late 
iusurrectionists  against  the  government  of  Hayti,  with  which  (he  United  States 
are  at  peace.  HhorMy  before  she  was  to  sail,  two  cannons,  with  naval  carriages, 
sundry  boxes  of  Winchester  rifles  and  Upringheld  muskets,  with  ammunition, 
and  lUO  kegs  of  gunpowder,  were  purchased  by  the  purchasers  of  the  Morgan 
and  put  on  board  a  schooner  at  New  York,  which  had  cargo  for  Richmond, 
with  orders,  on  being  hailed  by  concerted  signals,  to  put  these  munitions  off 
somewhere  near  the  Virginia  capes,  on  any  steamer  giving  the  concerted  sig- 
nals. The  proofs  showed  that  the  Morgan  was  to  be  the  steamer  to  take  those 
munitions  off  the  schooner.  The  Morgan,  when  about  to  set  out  from  New 
York,  was  seUed  by  the  United  States  marshal  on  the  charge  of  attempting  to 
violate  the  neutrality  laws  of  the  United  States,  and  failed,  to  be  at  the  Vir- 
ginia capes  to  receive  the  said  munitions.  The  schooner,  accordingly,  pro- 
ceeded on  her  voyage  to  Richmond,  and  on  her  arrival  ,there  the  munitions 
were  seized  under  a  libel  in  admiralty  for  forfeiture,  under  seotion  6283,  Kev. 
Bt.    n^d,  on  the  proofs,  that  the  munitions  were  liable  to  forfeiture. 

This  case  is  a  sequel  to  that  of  the  Mary  2f.  Hogan,  18  Fed.  Ref.  629 

In  Admiralty. 

Edmund  Waddill,  U.  8.  Atty.,  and  Oeo.  J.  Sehermerhom,  for  the 
United  States. 

A.  M.  Keiley  and  J.  E.  Sudden,  for  claimant. 

Huohes,  J.  These  are  libels  of  information  brought  by  the  United 
States  attorney,  for  and  in  behalf  of  the  United  States,  against  two 
cannons,  sundry  cases  of  fire-arms  and  ammunition,  and  kegs  of  gun- 
powder, found  on  board  the  schooner  E.  G.  Irwin,  lying  in  the  port  of 
Richmond,  and  seized  for  forfeiture  in  August  last.  The  two  proceed- 
ings are  founded  upon  section  5283  of  the  Revised  Statutes  of  the  United 
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States,  which,  so  far  as  applicable  to  this  case,  provides  that  every  per- 
son vho,  within  the  limits  of  the  United  States,  attempts  to  fit  out  and 
arm,  or  is  knowingly  concerned  in  the  furnishing,  fitting  ont,  and 
arming,  of  any  vessel,  with  intent  that  such  vessel  shall  be  employed 
in  the  service  of  any  foreign  people  to  cruise  or  commit  hostilities 
against  the  citizens  of  any  foreign  state  with  which  the  United  States 
are  at  peace,  shall  be  punished  as  provided  by  law;  and  that  all  the 
materials,  arms,  and  ammunition  which  may  have  been  procured  for 
the  equipment  of  such  a  vessel  shall  be  forfeited. 

The  case  of  the  prosecution  is  claimed  to  be  that  the  steam-tug 
Mary  N.  Hogan,  lying  in  the  port  of  New  York  in  July  last,  was 
made  ready  to  be  sent  out  to  the  waters  of  Hayti  to  ornise  and  com- 
mit hostilities  in  those  waters,  as  a  gun-boat,  in  behalf  of  the  insur- 
rectionists of  that  island,  against  the  republic  of  Hayti ;  and  that  the 
two  cannons,  the  cases  of  fire-arms  and  ammunition,  and  the  kegs  of 
gnnpowder,  which  were  seized  on  board  of  the  Irwin  under  process  of 
this  court,  were  intended  to  be  put  npon  her  as  her  armament  and 
outfit,  and  to  have  been  taken  on  board  of  the  Hogan  from  the  Irwin 
at  some  point  on  the  Atlantic  seaboard  near  Hog  island  or  Hampton 
roads;  and  that  they  were  shipped  at  New  York  on  the  Irwin  for  that 
pnrpose;  and  that  Gapt.  Dodd,  the  master  of  the  Irwin,  knew  of  such 
character  and  destination^of  this  parj;  of  his  cargo,  and  therein  will- 
ingly and  knowingly  assisted  in  the  attempt  to  arm,  fit  out,  and  fur- 
nish the  Hogan,  although  it  is  conceded  that  he  was  ignorant  of  the 
particular  steamer  whiob  he  was  thus  to  aid  in  furnishing,  and  of  her 
name.  The  prosecution  have  produced  evidence  tending  to  prove,, 
among  others,  the  following  facts,  namely : 

On  the  fifteenth  of  March,  1883,  an  expedition  left  Philadelphia  on  the 
steamer  Tropic,  with  arms  and  ammunition,  nominally  bound  for  Kingston, 
Jamaica.  The  steamer,  instead  of  going  to  Kingston,  went  to  the  island  of 
Inagua,  lying  between  Hayti  and  Jamaica.  There  she  took  on  board  Gen> 
Bazelais,  with  some  75  armed  men,  and  afterwards  took  on  about  the  same 
number  of  men  from  an  English  steamer  at  sea.  She  then  proceeded  to  the 
port  of  Marigoane,  Hayti,  with  all  men,  arms,  and  ammunition,  and  landed 
them  about  daybreak,  when,  under  the  command  of  Gen.  Bazelais,  they  suc- 
cessfully inaugurated  the  rebellion  against  the  government  of  Hayti,  which 
continued  to  maintain  itself  through  the  year  1&S3.  This  Gen.  Bazelais  had, 
before  leaving  Jamaica,  supplied  one  Simon  Soutar,  a  merchant  of  Kingston, 
with  money  for  purchasing  arms  and  ammunition.  Those  which  went  out 
on  the  Tropic  were  purchased  in  New  York  by  one  Henry  A.  Kearney,  on 
Soutar's  order,  from  Joseph  W.  Frazer,  a  dealer  in  such  goods,  and  were 
shipped  by  Frazer  to  Philadelphia,  and  shipped  by  Kearney  at  Philadelphia 
on  the  Tropic.  The  master  and  mate  of  the  Tropic  were  afterwards  tried  in 
Philadelphia,  and  convicted  and  sent  to  the  penitentiary  for  the  violation  of 
section  6286  of  the  Revised  Statutes  of  the  United  States,  of  which  they  were 
found  guilty.  Bee  U.  S.  v.  RanA,  17  Fed.  Rep.  1^.  Early  in  the  summer 
of  1883  Soutar  appeared  in  New  York,  and  was  in  conference  with  Kearney, 
Frazer,  one  George  W.  Brown,  and  one  Wellesley  Bourke.  Kearney  had 
been  vice  consul  of  the  United  States,  during  some  years  before  1883,  in 
Hayti.  Afterwards  he  had  been  consul  of  Hayti  in  New  York.  Brown  had 
eondncted  business  in  Jamaica,  and  knew  Soutar,  and  had  known  Kearney  foe 
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10  years.  Brown's  business  in  New  York  in  July  last  was  that  of  an  insur- 
ance agent,  but  he  took  part  in  the  affair  about  to  be  mentioned  as  an  out- 
side job.  Bourke  was  the  agent  of  the  Haytian  insurrectionists  in  New 
York.  A  sequel  of  the  intercoAirse  of  these  men  was  that  a  steam-tug  called  the 
Mary  N.  Hogan,  capable  of  carrying  some  75  tons  or  more  in  weight  of  freight, 
not  in  large  bulk,  was  purchased,  with  money  supplied  by  Soutar,  through 
the  agency  of  Kearney,  at  a  cost,  all  told,  of  811,600.  There  were  also  pur- 
chased by  Kearney,  with  funds  supplied  by  Soutar,  the  guns,  arms,  and  am- 
munitioii  which  are  the  subjects  of  the  present  libels,  at  a  cost  of  87,000. 
They  were  bought  of  Joseph  W.  Frazer,  the  same  person  who  had  sold  the 
like  articles  which  had  gone  to  Marigoane  on  board  the  Tropic.  Kearney, 
wishing  to  keep  in  the  background,  got  Brown  to  engiige  a  vessel  by  which 
these  military  goods  might  be  sent  out  of  New  York  billed  for  some  home 
port;  and  Brown,  through  a  regular  ship-broker  in  New  York,  engaged  the 
schooner  E.  G.  Irwin — Silas  H.  Dodd,  niiister — for  that  purpose.  It  was  con- 
certed between  Kearney,  Brown,  and  Dodd  that  after  these  military  goods 
were  put  on  board  the  Irwin,  and  after  the  schooner  should  have  proceeded 
down  the  coast  for  some  distance,  say  to  Hog  island  or  Hampton  roads,  she 
should  be  hailed,  by  means  of  concerted  signals,  by  a  steamer  bound  from 
New  York  for  Hayti,  and  that  the  munitions  of  war  ou  board  of  her  should  be 
tran.^erred  to  the  steamer.  Dodd,  however,  was  not  informed  what  steamer 
was  to  relieve  him  of  his'military  cargo,  or  of  its  name. 

The  Hogan,  before  being  purchased  by  Keai-ney  for  Soutar,  was  examined 
by  Edward  A.  Bushnell,  a  friend  of  Kearney,  who  had  sometime  beifore  been 
chief  engineer  of  the  Haytian  navy.  John  H.  McCarthy,  an  adventurous 
and  somewhat  dissipated  character,  was  employed  as  master,  and  the  bill  of 
sale  of  the  Hogan,  when  purclias^,  was  made  in  the  name  of  McCarthy  as 
owner;  but  he  executed  a  mortgage  for  the  amount  of  the  purchase  money, 
on  the  vessel,  in  favor  of  a  Mr.  Abbott,  a  merchant  of  Jamaica,  and  friend  of 
Soutar.  Patrick  Cox  was  employed  as  chief  engineer,  and  Finton  Costigan 
as  gunner.  Several  weeks  were  consumed  in  making  repairs  and  prepara- 
tions, and  on  the  twentieth  of  July  the  Hogan,  with  a  crew  and  a  supply  of 
coal,  but  without  other  freight,  was  ready  to  leave  for  her  destination,  when 
she  was  seized  and  libeled  by  the  United  States  for  an  attempted  violation  of 
the  neutrality  laws,  under  section  6283  of  the  Revised  Statutes.  Prevented 
in  this  way,  as  the  Hogan  was,  from  proceeding  on  her  intended  voyage, 
there  was  no  steamer  to  overhaul  the  schooner  Irwin  in  her  sail  down  the 
coast,  and  to  relieve  her  of  the  arras  and  militaiy  munitions  which  consti- 
tuted part  of  her  cargo.  She  had  taken  on  pig-iron  and  cement  at  New  York 
for  Richmond  at  the  time  when  she  had  been  engaged  to  take  the  military 
munitions;  and  these  latter  had  been  consigned,  as  a  matter  of  form,  to  "or- 
der" in  Richmond.  The  Irwin,  therefore,  looked  out  in  vain  for  a  steamer 
during  her  voyage  down  the  coast;  and  after  standing  ofE  Hog  island  for  a 
couple  of  days,  and  lying  at  anchor  in  Hampton  roads'for  a  week,  she  came. 
With  all  her  cargo,  on  to  Richmond.  Here  she  discharged  her  legitimate 
cargo,  but  was  herself  arrested  and  libeled  by  the  government  at  the  same 
time  that  the  contraband  portion  of  her  cargo  was  seized. 

In  opposition  to  tbis  train  of  testimony  the  defense  deny  that  the 
Hogan  was  intended  for  warlike  cruising  in  the  waters  of  Hayti  against 
that  republic;  insist  that  she  was  purchased  for  the  purpose  of  being 
sent  out  and  used  in  the  port  of  Antonio,  Jamaica,  to  raise  a  steamer, 
the  Calvert,  which  had  been  sunk  in  the  harbor  there  in  a  collision,  and 
which  bad  been  purchased  at  auction,  as  she  lay,  by  Soutar  j  and,  not 
controverting  many  of  the  facts  brought  out  in  evidenee  by  the  prose- 
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ontion,  yet  insist  that  the  purchase  of  the  arms  and  mnnitions  seized 
on  the  Irwin  was  for  the  purpose  of  their  being  shipped,  as  a  com- 
mercial venture,  to  Jamaica,  on  board  the  Hogan.  The  case  is  the 
same  in  its  principles,  and  substantially  the  same  in  its  evidence, 
with  that  of  The  Mary  N.  Hogan,  which  was  tried  in  the  district  court 
of  the  Southern  district  of  New  York  in  November  last,  and  in  which 
there  was  a  decree  of  condemnation  and  sale  against  the  Hogan.  The 
case  is  reported  in  18  Fed.  Rep.  529.  The  evidence  was  so  fully  dis- 
cussed in  the  opinion  of  Judge  Brown,  delivered  in  that  case,  that 
I  am  relieved  of  the  necessity  of  a  minute  detail  of  so  much  of  it  as 
goes  to  show  the  purpose  and  destination  for  which  the  steam-tug 
Hogan  was  intended.  I  probably  have  a  right  to  regard  that  part 
of  the  case  before  me  as  rea  judicata;  but  feeling  disposed,  in  the 
cases  at  bar,  to  consider  the  question  of  the  character  and  destina- 
tion of  the  Hogan  as  an  original  one,  I  have  gone  anxiously  and 
thoroughly  over  all  the  voluminous  evidence  before  me  on  that  sub- 
ject, and  i&nd  myself  constrained  to  adopt  precisely  the  conclusions 
that  were  reached  by  Judge  Brown,  and  are  set  forth  in  his  opinion 
in  that  case. 

Counsel  for  defense  insist  that  there  is  no  direct  proof  of  an  illegal 
purpose  in  fitting  out  the  Hogan.  That  would  be  an  insufficient  ob- 
jection if  the  circumstances  were  such  as  to  leave  no  other  reasonable 
hypothesis  than  that  of  her  guilt,  and  if  they  pointed  conclusively  to 
that  fact.  But  there  is  very  much  direct  evidence.  The  chief  en- 
gineer, Patrick  Cox,  and  the  gunner,  Finton  Costigan,  of  the  Hogan, 
testify  positively  and  circumstantially  that  McCarthy,  the  master  of 
the  Hogan,  told  them  that  they  were  to  fight  the  vessel  against  the 
Haytian  government ;  that  she  was  going  there  for  that  purpose ;  that 
a  bounty  of  $5,000  would  be  divided,  on  reaching  there,  between  her 
four  pnn&ipal  officers;  and  that  they  hired  themselves  for  that  ex- 
press enterprise.  Declarations  of  McCarthy  to  the  same  effect,  made 
to  others  when  off  his  guard  from  liquor,  were  also  proved.  The 
pretense  that  the  Hogan  was  to  be  used  in  the  port  of  Antonio  to  raise 
the  Calvert  is  insufficient  to  overcome  the  circumstantial  and  positive 
evidence  sustaining  the  hypothesis  of  the  prosecution,  that  she  was 
intended  to  be  used  as  a  gun-boat  in  the  waters  of  Hayti.  The  Cal- 
vert cost,  as  she  lay,  |>500  or  j6500, — the  evidence  seeming  to  be  con- 
fused as  to  the  two  sums, — but  I  suppose  the  true  price  was  £500. 
In  order  to  save  this  ^500,  it  is  pretended  that  Soutar  went  nearly  a 
thousand  miles  to  New  York,  and  paid  $11,600  for  a  tug-boat  to  be 
used  for  the  purpose  of  raising  the  Calvert;  putting  on  that  tug- boat 
when  about  to  sail  no  sort  of  apparatus  such  as  salvors  employ  in 
lifting  ships  from  the  bottom  of  the  sea.  If  the  raising  of  the  Calvert 
had  been  Soutar's  real  object,  the  services  of  experienced  wreckers, 
provided  with  wrecking  schooners,  and  wrecking  pumps,  anchors,  ca- 
bles, fallsi  and  other  expensive  material  such  as  are  kept  on  hand 
only  by  professional  wreekers,  woald  have  been  sought  in  Havana, 
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Savannah,  Charleston,  Norfolk,  or  New  York,  and  employed,  on  a 
contingent  compensation,  to  effect  the  raising.  It  will  not  do  in  an 
admiralty  court,  accustomed  to  the  trial  of  wrecking  and  salvage  cases, 
to  insist  that  a  sensible  man  would  content  himself  with  purchasing 
a  single  steam-tug  (an  instrument  of  most  subordinate  utility  in  sach 
an  enterprise)  in  the  expectation  of  raising  with  it  an  ocean  steam- 
ship  from  the  bottom  of  a  harbor.  Sunken  vessels  are  not  raised  by 
steam-tugs.  All' the  apparatus  of  professional  wreckers  is  required 
for  the  purpose.  A  court  will  generally  make  charitable  presump- 
tions in  favor  of  accused  persons,  where  there  is  a  question  of  forfeit- 
ure, bat  I  find  myself  unable  to  accept  the  presumption  that  a  steam- 
tug  was  bought  in  New  York  at  a  cost  of  $12,000  for  the  pnrpose  of 
raising  a  steam-ship  from  the  bottom  of  the  harbor  of  Antonio,  Ja- 
maica, which  cost  only  i>500,  and  was  to  be  sent  oat  for  that  porpose 
without  a  particle  of  wrecking  apparatus  on  board,  except  some  sort 
of  windlass,  but  loaded  down  with  military  guns  and  ammunition. 
The  Hogan  bore  less  than  two  feet  of  free-board.  A  cargo  of  20  or 
30  tons,  which  was  the  weight  of  these  munitions,  would  have  put 
down  her  deck  to  within  12  inches  of  the  water.  Even  on  a  smooth 
July  sea,  a  voyage  to  the  West  Indies  would  have  been  a  desperate 
commercial  venture,  and  yet  wo  hear  nothing  of  insurance  either  upon 
vessel  or  cargo.  Commercially,  the  enterprise  would  have  been  reck- 
less. As  a  military  venture,  it  was  no  more  desperate  than  military 
raids  usually  are,  especially  upon  the  high  seas.  In  short,  it  is  im- 
possible to  read  the  evidence  in  these  cases,  in  a  judicial  spirit,  with- 
out being  impressed  with  the  irresistible  conviction  that  the  Hogan 
was  bought  and  prepared  in  New  York  for  the  purpose  of  being  sent 
directly  to  Hayti,  with  cannons,  gun-carriages,  small-arms,  ammuni- 
tion, and  powder,  which  were  to  be  taken  on  board  at  some  point 
on  the  coast  from  some  other  vessel,  and  with  this  armament  was  in- 
tended to  be  used  as  a  gun-boat  in  the  waters  of  Hayti,  in  aid  of  the 
insurrectionists  of  that  island,  against  that  republic.  Technically, 
this  question  comes  to  me 'as  res  adjudicata  under  the  decree  of  the 
district  court  of  the  Southern  district  of  New  York,  rendered  on  the 
twenty-third  of  November,  1883.  Actually,  it  is  proved  to  me  by 
evidence  which  leaves  room  for  no  other  conclusion. 

I  come,  therefore,  to  the  additional  questions  on  which  the  oases  at 
bar  depend,  namely :  First,  whether  or  not  the  mUitary  material  which 
is  the  subject  of  these  libels  was  intended  to  be  sent  out  as  merchan- 
dise, in  a  commercial  venture,  and  destined  to  some  point  in  the  West 
Indies  for  sale  as  merchandise.  If  not,  whether  this  military  material 
was  intended  to  be  sent  directly  to  Hayti,  as  the  military  outfit  of  the 
gan-boat  Hogan,  for  use  in  the  hostile  and  insurrectionary  enterprise 
for  which  that  vessel  was  destined.  No  principle  of  the  law  is  more 
clear  or  well  settled  than  that  merchandise,  including  munitions  of 
war,  may  be  sold  to  belligerents  without  violating  the  laws  of  neutral- 
ity.  If  those  munitions  had  been  sent  on  a  vessel  of  commerce,  whioh 
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itself  was  not  to  engage  in  hostile  operations,  for  the  purpose  of  being 
landed  and  sold  in  a  neutral  port,  even  to  a  belligerent,  they  oould 
not  be  confiscated.  The  general  test  of  contraband  as  to  neutrals  is 
-whether  the  contraband  goods  are  intended  for  sale  in  a  neutral 
market,  or  whether  the  direct  and  intended  object  is  to  supply  the 
enemy  with  them.  If  the  latter  is  the  immediate  object,  and  the 
property  is  destined  to  go  directly  to  the  belligerent  for  his  immediate 
nse,  the  case  is  within  the  inhibitions  of  the  neutrality  Code,  and  the 
other  belligerent  may  confiscate.  In  the  cases  at  bar  the  question  is 
in  different  form,  while  the  principle  is  identical.  It  concerns  the 
furnishing,  fitting  out,  and  arming,  in  a  neutral  jurisdiction,  of  a  ves- 
sel about  to  proceed  directly  to  the  theater  of  hostilities,  and  to  en- 
gage in  military  operations.  The  Hogan,  as  already  concluded,  was 
intended  for  such  a  purpose,  and  on  receiving  these  arms  was  in- 
tended to  be  directly  bound  to  the  waters  of  Hayti.  These  military 
goods  were  not  to  be  taken  to  a  neutral  port  to  be  sold  in  open  market; 
they  were  not  for  sale  at  all.  They  were  intended  to  be  used  on  that 
steam-tug  in  flagrant  hostilities.  When  they  left  Frazer's  warehouse 
they  ceased  to  be  articles  of  commerce,  They  were  no  longer  for 
sale.  They  were  to  be  put  in  a  covert  and  deceptive  manner  upon 
a  vessel  at  sea,  and  to  constitute  her  outfit  for  engaging  in  hostilities 
against  a  state  with  which  the  United  States  are  at  peace.  It  is  use- 
less to  cite  legal  authorities  on  this  subject.  The 'law  is  in  the  form 
of  an  express  statute.  Its  principles  are  plain  and  elementary,  and 
need  only  to  be  stated  to  be  comprehended  and  approved.  It  is  not 
denied  by  the  defense  that  these  munitions  were  intended  to  be  put 
npon  the  Hogan  when  she  should  have  got  fairly  out  at  sea.  Ad- 
mitting that  fact,  they  deny  that  the  Hogan  was  destined  to  Mari- 
goane,  and  insist  that  she  was  going  on  a  wrecking-expedition  to  raise 
a  steam-ship  from  the  bottom  of  the  harbor  of  Antonio.  That  pre- 
tense was  rejected  by  the  court  in  New  York,  and  is  as  emphatically 
rejected  by  this  court.  The  Hogan  was  to  go  directly  to  engage  in 
hostilities  in  the  waters  of  Hayti ;  and  these  munitions  were  to  be  put 
apon  her  as  her  military  furniture  and  outfit. 

The  only  remaining  question,  therefore,  is,  did  those  who  purchased 
the  goods  and  shipped  them  on  the  Irwin,  and  did  the  Irwin's  mas- 
ter, Capt.  Dodd,  know  of  this  destination  of  the  goods  ?  Did  they 
attempt  to  fit  out  the  Hogan  with  these  goods?  Were  they  "know- 
ingly concerned  in  furnishing,  fitting  out,  and  arming"  the  Hogan,  or 
attempting  to  do  so,  with  these  goods  ?  "  Attempt  to  fit  out  and  arm, " 
"knowingly  concerned  in  the  furnishing,  fitting  out,  and  arming  of 
any  vessel  with  intent  that  such  vessel  shall  be  employed  to  cruise 
or  commit  hostilities  against  a  state,"  etc.,  are  the  searching  and  com- 
prehensive terms  of  the  law  applying  to  these  libels.  It  were  a 
waste  of  words,  in  view  of  the  cumulative  evidence  in  these  cases,  to 
state  the  proofs  of  the  complicity  of  Soutar  and  Kearney  in  the  pur- 
chase and  preparation  of  the  Hogan  for  her  expedition ;  and  of  Soutar, 
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Kearney,  and  Brown  in  the  purchase,  shipment  on  the  Irvin,  and  in- 
tended shipment  on  the  Hogan  at  sea,  of  the  munitions  mentioned  in 
these  libels.  I  shall  perform  no  such  act  of  supererogation.  They 
made  the  "attempt;"  they  were  "knowingly  concerned"  in  it.  The 
only  question  is  as  to  Gapt.  Dodd's  complicity ;  though  that  is  not  an 
essential  part  of  the  case.  These  munitions  were  sent  from  Frazer's 
warehouse  in  New  York  to  the  Irwin,  which  had  come  up  to  an  East- 
river  wharf  for  the  purpose  of  receiving  them.  Most  of  them  were  put 
on  at  that  wharf;  but  the  schooner  feariDg  to  lie  long  at  that  point, 
because  of  the  powder  on  board  of  her,  went  off  without  receiving  the 
remainder  of  the  goods,  and  set  sail  down  the  coast.  On  going  into 
the  Delaware  breakwater  to  Lewes,  where  the  captain  took  on  his 
family,  the  munitions  which  had  been  left  were  found  to  have  been 
forwarded  there  by  express,  and  were  there  taken  on.  There  were 
two  cannons.  Some  of  the  cases  contained  cannon-balls;  others,  ball 
.cartridges;  and  others,  fire-arms.  Their  weight  became  the  subject 
of  instant  remark  by  the  crew,  who  at  once  divined  that,  though 
shipped  as  "hardware,"  they  were  really  arms,  ammunition,  and  mis- 
siles of  war.  Capt.  Dodd  could  not  have  been  ignorant  of  their  na- 
ture. The  Irwin  sailed  on  the  18th,  and  on  that  afternoon  Capt. 
Dodd  informed  his  able  seaman,  Thomas  Smith,  that  these  munitions 
were  to  go  to  Hayti,  to  be  used  there  by  the  rebels  against  their  govern- 
ment. He  also  gave  the  same  information  to  his  mate,  Moses  Monks, 
and  directed  him  and  Smith  to  be  on  the  lookout  for  a  steamer  which 
was  to  come  along  bound  to  Hayti,  and  to  take  these  munitions  off 
the  schooner.  These  men  testified  as  io  the  red  and  white  flag  with 
which  Brown  had  provided  Dodd,  and  that  it  was  kept  flying  at  the 
flag-staff.  Dodd  told  them  that  the  expected  steamer  would  recognize 
them  by  this  flag,  and  was  to  bail  them  by  dipping  her  own  flag  three 
times.  These  men  testify  to  their  own  knowledge  of  the  hostile  des- 
tination of  these  munitions  for  the  Haytian  rebels,  and  that  they  de- 
rived it  from  Gapt.  Dodd,/ and  that  the  steamer  which  was  to  hail 
them  was  tg  take  these  munitions  directly  to  the  waters  of  Hayti. 
This  evidence  is  direct,  positive,  emphatic.  It  is  not  a  matter  of  mere 
inference  that  Gapt.  Dodd  was  knowingly  conceraed  in  an  attempt  to 
furnish,  arm,  and  fit  out  a  steamer,  which  was  expected  to  come 
along-side  of  him  and  take  these  munitions  on  board  as  her  arma- 
ment for  committing  hostilities  against  the  government  of  Hayti. 
That  Capt.  Dodd  did  not  know  what  particular  steamer  this  was  to 
be  is  immaterial.  If  a  black  steamer,  sailing  under  a  black  flag, 
without  name  or  home  port,  had  come-along  side  of  him  at  night, 
and,  on  complying  with  concerted  signals,  had  taken  these  munitions 
on  board  and  sailed  off,  without  his  being  able  to  learn  her  name  or 
identity,  and  she  was  proved  to,  be  destined,  with  Gapt.  Dodd's  knowl- 
edge, on  such  an  expedition  as  that  for  which  the  Hogan  was  intended, 
Capt.  Dodd's  guilty  participation  in  this  enterprise  would  have  been 
no  greater  than  it  was  in  respect  to  the  .steamer  Hogan,  which  waa 
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eqaally  unknown  to  him.  If  the  claimant,  Sontar,  and  his  agent,  Kear- 
ney, were  engaged  in  the  attempt,  by  shipping  them  down  the  coast 
on  the  Irwin,  to  pnt  these  munitions  on  the  Hogan  to  be  used  on  her 
in  committing  hostilities  in  Hayti,  I  do  not  know  that  it  is  necessary 
to  establish  a  guilty  knowledge  of  their  scheme  in  Gapt.  Dpdd.  He 
might  be  innocent,  though  the  goods  were  guilty;  but,  whether  neces- 
sary to  the  condemnation  of  the  goods  or  not,  I  hold  that  the  guilty 
knowledge  and  participation  in  the  plot  is  clearly  established  against 
Capt.  Dodd  by  the  evidence.  It  is  useless  for  me  to  reiterate  what 
has  so  often  been  ruled  in  principle,  that  the  placing  of  these  goods 
directly  on  the  Hogan,  by  those  knowingly  concerned  in  fitting  out 
that  vessel,  was  not  necessary  to  justify  the  condemnation  of  the 
goods.  If  they  had  passed  through  the  bands  of  many  draymen,  and 
other  intermediaries,  and  over  many  decks,  before  reaching  the  vessel 
whose  outfit  and  armament  they  were  intended  to  be,  tha(  ultimate 
destination  made  them  guilty  goods,  and  subjected  them  to  ^condem- 
nation. 
d  will  sign  a  decree  of  condemnation  and  sale  in  both  of  these  cases. 


The  City  op  New  Bedfoed. 

IDiitriet  Court,  8.  V.  JV««  York.    April  2, 1884.) 

1.  Seamen's  'Waoks  not  Attachable— Jdrisdiction— Comity  op  Codkts— Lo- 

CAt  Law— FoaEiON  Judombnts — U.  8.  Const,  art.  4,  S  1- 

Whether  seamen's  wages  arc  subject  to  garnishee  process  in  Suits  at  comofion 
law  in  state  courts  has  not  been  settled  by  the  supreme  rourt,  and  in  this  dis- 
trict they  have  been  held  not  liable  to  attachment.  The  contrary  view  seems 
to  be  held  in  the  First  circuit,  lldd,  therefore,  that  the  latter  should  be  regarded 
as  fixing  the  maritime  law  for  the  time  being  within  that  circuit,  and  that  the 
state  court  in  attaching  such  wages  sliould  beheld  by  comity  to  be  acting  within 
its  jurisdiction  under  the  local  maritime  law  as  tliere  recognized.  Held,  there- 
fore, that  a  compulsory  payment  under  a  judgment  on  garnishee  process  in  the 
state  court  of  Massacuusetts  made  by  tho  defendant  prior  to  his  answer  in  this 
cause,  should  be  deemed  valid  l)y  comity,  as  well  as  under  the  United  States 
constitution,  and  allowed  the  defendant  in  this  suit  as  a  credit  against  the  libel- 
ant's claim. 

2.  Sake — O^pbbt. 

A  court  of  admiralty  acts  upon  equitable  principles,  and  upon  that  ground 
also  should  allow  as  an  oflsct  the  compulsory  payment  of  a  just  debt  of  which 
the  libelant  has  had  the  benefit,  where  no  special  hardship  to  the  libelant  would 
result. 

In  Admiralty.     Action  for  Seaman's  Wages. 

The  libelant  was  a  seaman  on  the  propeller,  the  City  of  New  Bedford, 
running  between  Fall  Biver,  Massachusetts,  and  New  York.  The  par- 
ties agree  that  the  sum  of  $32.67  was  due  to  the  libelant  for  wages  for 
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his  services  up  to  the  evening  of  November  5, 1883,  when  he  was  dis- 
charged. The  propeller  was  owned  by  the  Old  Colony  Fall  Biver  Steam- 
boat Company,  a  Massachusetts  corporation.  Payments  were  ordina- 
rily made  on  the  eighth  or  ninth  of  each  month,  on  the  arrival  of  the 
"pay-car."  On  November  9th, the  pay-car  having  arrived,  thelibelant 
called  on  Mr.  Ackley,  the  agent  of  the  claimants,  and  asked  for  his  pay^ 
and  was  told  to  call  again  shortly,  when  the  agent  would  be  ready  to 
pay  him.  An  hour  or  two  afterwards  he  called^ again  for  his  pay,  and 
was  informed  that  his  wages  had  been  attached  by  a  trustee  or  gar- 
nishee process,  served  upon  Mr.  Ackley,  at  the  suit  of  one  Blake. 
This  process  had  been  issued  in  accordance  with  the  usaal  course  of 
procedure  in  the  courts  of  Massachusetts,  and  was  returnable  on 
November  25th.  The  process  did  not  state  the  amount  of  the  debt 
claimed  by  filake  against  the  libelant,  but  attached  as  security  for 
the  payment  of  whatever  might  be  recovered,  not  exceeding  $300,  any 
moneys,  effects,  and  credits  of  the  libelant  in  the  hands  of  the  com- 
pany. The  libelant  thereupon  went  to  Blake  for  the  purpose  of  pro- 
curing  a  settlement  with  him,  but  did  not  effect  any  settlement. 
The  libelant  and  Blake  are  both  residents  of  Fall  Biver.  The  libel- 
ant was  not  served  personally  with  the  process.  He  subsequently 
came  to  this  city  and  filed  his  libel  in  this  cause  for  the  recovery  of 
his  full  wages ;  and  caused  the  propeller  to  be  seized  by  the  marshal 
on  November  12tb.  By  diligent  eiforts  the  propeller  was  released, 
under  bonds,  in  time  to  leave  this  city  upon  her  usual  trip  the  same 
day.  On  the  twenty-fifth  of  November  the  claimants  here,  by  the 
answer  interposed  in  the  suit  against  the  libelant  in  Massachusetts, 
duly  set  up  the  facts  in  regard  to  the  wages  due  to  the  libelant ;  that 
they  were  for  his  services,  as  a  seaman  upon  the  propeller,  in  run- 
ning from  Fall  Biver  to  New.Tork;  that  the  wages  had  been  de- 
manded, and  that  they  were  exempt  from  attachment.  The  court, 
however,  overruled  the  claim  of  exemption  set  up  in  the  answer,  and 
gave  judgment  for  $8.25,  the  amount  of  Blake's  claim,  which  the 
claimants  here  subsequently  paid  to  the  sheriff  on  November  80, 
1883,  upon  execution  issued  upon  that  judgment,  together  with  70 
cents  additional  costs. 

The  claimants  in  their  answer  in  this  cause  set  up  the  above  facts, 
and  paid  into  court  the  balance  of  the  wages  due  to  the  libelant  at 
the  time  of  filing  their  answer.  Upon  the  trial,  the  above  facts  were 
admitted.  The  only  questions  submitted  to  this  court  are — Fint^ 
whether  the  sum  of  $8.95  shall  be  allowed  as  a  credit  to  the  claim- 
ants in  this  action ;  second,  the  question  of  costs. 

Hyland  d  Zubriskie,  for  libelant. 

Shipman,  Barlow,  Larocque  d  Choate,  for  claimants. 

Bbown,  J.  In  the  case  of  McCarty  v.  The  City  of  New  Bedford, 
4  Fed.  Bep.  818,  it  was  held  in  this  court,  (Benedict,  J.,)  that  an 
attachment  suit  pending  in  Massachusetts  on  appeal  after  judgment,, 
wherein  the  seaman's  wages  had  been  attached,  was  not  a  valid  plea^ 
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to  the  libel  in. this  court  for  the  same  wages,  bat  that, the  libelant 
should  have  judgment  for  the  whole  wages  due  him.  That  decision 
is  sustained  by  such  weighty  and  varied  considerations  as  seem  to 
me  to  justify  the  conclusion  of  the  court  in  that  case,  that  seamen's 
wages  under  the  maritime  law  ought. to  be  held  exempt  from  attach- 
ment on  trustee  process  in  suits  at  common  law.  That  case  differs 
from  this  in  the  fact  only  that  in  the  present  case  the  defendant  has 
been  compelled  to  pay,  and  has  paid,  the  amount  adjudicated  in  the 
attachment  suit ;  while  in  the  other  case  the  amount,  though  adju- 
dicated, had  not  been  paid,  the  cause  being  then  pending  on  appeal. 
In  the  decision  on  the  appeal  in  that  case,  (Eddy  v.  O'Hara,  132  Mass. 
56,)  the  supreme  court  of  Massachusetts  in  an  elaborate  opinion,  de- 
livered by  61U.T,  G.  J.,  who  examined  the^subjeot  with  his  usual  abil- 
ity and  research,  arrived  at  the  opposite  conclusion,  and  held  the  at- 
tachment proceedings  valid.  In  rendering  judgment,  however,  that 
court  relieved  the  steam-ship  company  from  the  effect  of  the  judgment; 
it  appearing  that,  in  the  mean  time,  under  the  judgment  of  this  court 
as  a  court  of  competent  jurisdiction  over  the  subject-matter,  the  trustee 
had  been  compelled  to  pay  the  whole  amount  of  the  seaman's  wages. 
This  was  done  upon  the  ground  that  an  innocent  stakeholder  should 
not  be  compelled  to  pay  twice  under  the  diverse  adjudications  of  differ- 
ent courts  of  competent  jurisdiction.  The  validity  of  such  attach- 
ment proceedings  against  the  wages  of  seamen  engaged  in  the  coast- 
wise trade  was  again  directly  affirmed  in  the  case  of  White  v.  Dunn, 
134  Mass.  271. 

In  the  case  of  Rosa  v.  Bourne,  14  Fed.  Bep.  858,  the  United  States 
district  court  of  Massachuestts,  (NsiiSON  J.,)  held,  as  was  held  by 
Benedict  J.,  in  the  case  of  MeCarty  v.  The  City  of  New  Bedford,  supra, 
that  the  pendency  of  a  suit  at  law  againt  a  seaman,  wherein  his 
wages  had  been  attached  by  trustee  process,  but  not  yet  paid,  should 
-not  bar  the  seaman's  recovery  of  his  whole  wages  in  his  suit  in  ad- 
miralty. This  was  based  partly  on  the  grounds  stated  by  Benedict, 
J.,  and  ]4artly  on  the  ground  that  under  the  decision  in  Eddy  v.  O'Hara, 
the  respondent  could  suffer  no  detriment  in  the  trustee  suit  from  any 
decree  first  rendered  against  him  in  admiralty  for  the  full  amount. 
The  last  ground  could  apply  only  to  those  cases  in  which  payment 
had  not  been  previously  made  by  the  garnishee.  In  his  opinion  in 
that  case.  Nelson,  J.,  says : 

"That  such  a  debt  (for  seaman's  wages)  is  not  exempt  from  attachment  at 
common  law  seems  to  be  the  law  of  Miissnchusetts,  though  the  point  h:is 
never  been  directly  adjudged.  At  least,  it  would  seem  to  be  clear  that  a  judg- 
ment of  a  court  of  competent  jurisdiction  charging  the  trustee,  and  a  pay- 
ment by  him  under  the  judgment,  would  be  a  defense,  pro  tanto,  in  a  court  of 
admiralty,  as  in  any  other  court,  to  a  suit  by  a  seaman  for  his  wages,  whether 
against  the  ship  and  freight,  or  the  owner  and  master  in  personam." 

Since  this  decision  the  case  of  White  v.  Dunn,  supra,  has  been  de- 
cided in  the  supreme  court  of  Massachusetts,  in  which  the  liability 
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for  such  wages  in  an  action  at  common  law  has  been  directly  adjudi- 
cated. On  appeal  to  the  circuit  court  the  case  of  Ross  v.  Bourne  was 
affirmed  by  Lowell,  J.  17  Fed.  Rep.  703.  In  his  brief  opinion, 
Lowell,  J.,  states  that  he  "does  not  dissent"  from  the  learned  opin- 
ion of  Mr.  Justice  Gray  in  the  case  of  Eddy  v.  O'Hara,  supra,  but 
he  held  that  attachment  proceedings  in  another  jurisdiction,  though 
valid,  should  be  respected  out  of  comity  only,  (see  Lynch  v.  Hartford 
Ins.  Co.  17  Fed.  Rbp.  627;)  and  that  comity  does  not  require  sum- 
mary actions  in  favor  of  seamen  in  admiralty  to  be  hung  up  to  await 
the  dilatory  proceedings  in  an  attachment  suit  at  common  law. 

On  the  part  of  the  libelant,  it  is  urged  that  this  court,  in  adhering 
to  the  view  previously  expressed  in  the  case  of  McCarty  v.  The  City 
of  New  Bedford,  must  hold  that  the  attachment  proceeding  in  Mas- 
sachusetts was  utterly  void;  that  as  there  was  no  service  of  process 
upon  the  libelant,  the  proceeding  was,  essentially,  a  proceeding  in 
rem  against  the  fund  attached;  and  as,  according  to  the  view  of  this 
court,  the  fund  was  not  subject  to  attachment,  the  whole  proceeding, 
from  the  time  the  trustee's  answer  was  admitted,  showing  the  facts, 
was  coram  non  judice  and  void.  This  would  doubtless  be  the  legal  re- 
sult of  the  view  of  the  proceeding  entertained  in  this  court,  if  the  at- 
tachment proceedings,  or  the  fund  attached,  had  been  within  the  ter- 
ritorial jurisdiction  of  this  court,  and  no  question  of  comity  were 
involved.  If,  for  instance,  property 'which  was  by  law  exempt,  such 
as  the  last  cow  of  the  defendant,  or  wages  due,  being  less  than  |10, 
which  by  the  Massachusetts  statute  are  expressly  exempt,  were  at- 
tached, and  the  facts  showing  such  exemption  were  made  to  appear 
in  the  trustee's  answer,  and  admitted,  any  judgment  which  the  court 
might  thereafter  give  in  the  absence  of  personal  service  of  process  on 
the  principal  defendant,  and  any  sale  or  payment  under  such  a  judg- 
ment, would  be  held  utterly  void,  in  a  court  of  law,  for  want  of  juris- 
diction of  the  subject-matter.  Whart.  Confl.  Laws,  §§  664,  717; 
Thompson  v.  Whitman,  18  Wall.  457;  Pennoyer  v.  Neff,  95  U.  S.  714; 
St.  Clair  v.  Cox,  106  U.  S.  350;  S.  C.  1  Sup.  Ct.  Rep.  354;  Daily 
V.  Doe,  3  Fed.  Rep.  903;  The  B.  F.  Woolsey,  Id.  457;  4  Fed.  Rep, 
552.  But,  even  in  that  case,  it  does  not  follow  that  a  court  of  ad- 
miralty, though  sitting  within  the  same  territorial  jurisdiction  with 
the  court  rendering  such  a  judgment,  would  necessarily  disregard 
what  had  been  done  under  it,  and  compel  a  defendant  to  pay  a  sec- 
ond time,  without  reference  to  any  of  the  other  circumstances  of  the 
case.  A  court  of  admiralty  acts  upon  equitable  principles.  A  libel- 
ant cannot  demand  of  the  court  an  application  of  even  its  own  gen- 
eral rules  beyond  what,  in  the  particular  case,  he  is  entitled  to  ex 
eequo  et  bono.  Here  there  is  no  fault  or  laches  in  the  respondents. 
They  s^.ated  all  the  facts  properly  and  promptly  in  their  answer  in 
the  attachment  suit.  The  libelant  had  full  actual  notice  of  the  suit 
on  the  day  when  it  was  instituted,  though  not  legally  served  with  pro- 
cess.   The  debt  was  for  necessaries  supplied  to  the  libelant  at  his 
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home  in  MaBsachnsetts,  and  its  justice  is  not  disputed.  Instead  of 
assuming  the  defense  of  that  suit,  if  be  had  any  defense,  he  left  .the 
trustee  to  defend  as  he  could,  came"  within  this  jurisdiction,  and  atr 
tached  the  defendants'  vessel ;  and  after  thej  have  been  compelled 
to  pay,  under  the  execution  in  the  attachment  suit,  about  one-quarter 
of  the  wages  due,  he  asks  this  court  to  require  the  defendants  to  pay 
that  part  over  again.  i 

This  court  ought  not  to  disregard  accomplished  facts  or  the  equities 
which  grow  out  of  them.  It  may  disregard  assignments  of  wages  by 
seamen,  or  even  judgments,  so  long  as  they  are  executory  merely. 
But  here  the  payment  by  the  defendants  has  been/  already  made,  and 
made  compulsorily  under  a  power  which  they  could  not  resist.  The 
libelant's  debt  to  Blake  has  been  thereby  extinguished.  The  debt 
was  a  just  one.  No  circumstances  appear  or  are  suggested  showing 
that  it  was  not  one  which  the  libelant  was  bound  in  conscience  to  pay, 
and  one  which  he  would  presumably  have  paid  out  of  these  wages,  if 
received  by  him.  He  has  had  the  full  benefit  of  the  defendants'  pay- 
ment of  it.  These  are  all  accomplished  facts;  and  in  the  absence  of 
any  proved  circumstances  of  hardship  to  the  libelant,  there  is  mani- 
festly no  equity  in  bis  claim  to  be  paid,  in  substance,  a  second  time ; 
and  fluch  a  decree  would  inflict  a  manifest  wrong  upon  the  defend- 
ants. From  this  point  of  view  the  court  might  determine  quite  other- 
wise if  there  were  any  fraud,  injustice,  or  oppression,  either  in  the  in- 
ception or  in  the  payment  of  the  debt  to  Blake;  or,  if  it  absorbed  the 
whole  of  the  libelant's  wages,  or  so  much  of  it  as  would  distress  him 
to  do  without.  But  there  is  no  suggestion  of  any  such  circumstances. 
Without  reference,  therefore,  to  the  result,  in  a  strictly  legal  point  of 
view,  of  the  assumed  want  of  jurisdiction  in  the  Massachusetts  court 
to  attach  these  wages,  I  think  a  court  of  admiralty,  acting  on  equi- 
table principles,  could  not  award  the  libelant,  under  such  circum- 
stances, ex  tsquo  et  bono,  the  wages  already  paid  compulsorily  for  his 
use.  The  defendant  has  manifestly  the  better  equity.  Per  Kent,  G. 
J.,  in  Embreey.  Hanna,  5  Johns.  101-103. 

Another  consideration  leads  to  the  same  result;  namely,  the  law  of 
the  place  of  the  attachment  proceedings,  including  both  the  residence 
of  the  parties  and  the  sitae  of  the  debt  attached.  In  both  the  United 
States  district  and  circuit  courts  of  Massachusetts,  the  tribunals  there 
specially  charged  with  the  determination  of  questions  of  maritime 
law,  it  must  be  considered,  since  the  expression  of  opinion  by  Lowell, 
J.,  in  the  case  of  Ross  v.  Bourne,  supra,  that,  under  the  maritime  law 
as  received  and  applied  in  Massachusetts,  the  wages  of  seamen  may 
be  there  attached;  in  other  words,  that  the  state  court  had  jurisdic- 
tion of  the  subject-matter,  and  was  therefore  a  competent  court  to 
compel  the  payment  made  by  the  respondents  in  the  attachment  suit. 
The  question  before  us,  it  is  true,  was  not  presented  for  express  adju- 
dication, but  it  was  involved  collaterally ;  and  the  expression  of  opin- 
ion, in  regard  to  it,  in  both  the  United  States  courts  in  Massachu- 
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setts,  is  sufficient  to  entitle  the  respondents  here  to  the  benefit  of  the 
Tiews  of  the  United  States  courts  there,  as  a  recognition  of  the  right 
to  attach  the  wages  of  seamen  in  the  coastwise  trade  in  that  district, 
according  to  the  maritime  law  as  there  recognized.  The  maritime 
law  of  the  United  States  ought,  indeed,  to  be  uniform  throughout  the 
country ;  but,  until  the  supreme  court  decide  between  different  views 
in  the  United  States  courts  in  the  different  districts,  this  court  ought, 
npon  the  principles  of  comity,  to  respect  the  views  of  maritime  law 
held  and  applied  in  other  districts,  thdugh  opposite  to  its  own,  so  far, 
at  least,  as  regards  acts  done  and  payments  compusorily  made  within 
those  districts  in  conformity  with  the  maritime  law  as  there  recog- 
nized by  the  United  States  courts.  Story,  Confl.  Laws,  §  331.  Even 
in  oases  of  a  difference  of  view  with  the  state  courts,  the  supreme 
court,  in  the  recent  case  of  Burgess  v.  Seligman,  107  U.  S.  20,  31 ;  S. 
G.  2  Sup.  Gt.  Bep.  10,  observes: 

"But  even  in  such  cases,  for  the  sake  of  harmony  and  to  avoid  confusion,  the 
federal  courts  will  lean  towards  an  agreement  of  views  with  the  state  courts, 
if  the  question  seems  to  them  balanced  with  doubt.  Acting  on  these  princi- 
ples, founded  as  they  are  on  comity  and  good  sense,  the  courts  of  the  TTnited 
States,  without  sacrificing  their  own  dignity  as  independent  tribunals,  en- 
deavor to  avoid,  and  in  most  cases  do  avoid,  any  unseemly  conflict  with  the 
well-considered  decisions  of  the  state  courts." 

These  observations  are  certainly  quite  as  applicable  to  differences 
between  the  United  States  courts  themselves  in  different  districts  as 
to  the  local  maritime  law,  and  as  to  the  legality  of  acts  done  in  con- 
formity with  such  local  law.     See  Roderigaa  v.  East  River  Sav.  Tnst. 

63  N.  Y.  460;  Lavin  v.  Emigrant  Industrial,  etc.,  1  Fed.  Ebp.  641. 
The  constitution  of  the  United  States,  moreover,  requires  that  "full 

faith  and  credit  be  given  in  each  state  to  the  judicial  proceedings  of 
every  other  state."  Article  4,  §  1.  In  the  case  of  MiUs  v.  Duryee, 
7  Cranch,  481,  484,  Stoby,  J.,  in  delivering  the  opinion  of  the  court, 
says :  "It  remains -only,  then,  to  inquire  in  every  case  what  is  the  ef- 
fect of  a  judgment  in  the  state  where  it  is  rendered  ?"  and  this  test  is 
reaffirmed  in  the  case  of  Oreen  v.  Van  Buskirk,  7  Wall.  139, 148.  See 
Pennoyer  v.  Neff,  supra;  Pritchard  v.  Norton,  106  U.  S.  124;  S.  C.  1 
Sup.  Ct.  Rep.' 102.  Since  the  decision  of  Ross  v.  Bourne,  supra,  which 
was  prior  to  the  attachment  proceedings  and  the  payment  by  the  re- 
spondents in  this  case,  there  can  be  no  question,  I  think,  that  under 
the  maritime  law,  as  recognized  and  enforced  in  United  States  courts 
in  the  state  of  Massachusetts,  the  judgment  record  in  the  attach- 
ment suit  put  in  evidence  in  this  case,  showing  the  attachment  and 
the  payment  under  it,  would  be  hold  valid  and  binding  npon  the  libel- 
ant in  Massachusetts,  because  in  conformity  with  the  maritime  law 
as  there  recognized;  and  being  valid  and  effectual  there,  they  must 
be  held  to  be  valid  and  effectual  in  any  other  jurisdiction  where  they 
may  be  brought  in  question,  until  the  supreme  court  shall  otherwise 
adjudge,  as  respects  the  validity  of  such  attachments. 
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It  follows,  therefore,  that  the  payment  made  mast  be  allowed,  and 
that  the  tender  made  at  the  time  the  answer  was  filed  was  safficient. 
The  libelant  is  entitled  to  the  sum  deposited  in  court,  with  costs  to 
that  time  only,  and  the  defendants  should  have  costs  thereafter. 


Thb  Ebie  Belle. 
-   {Dirtriet  Court,  B.  D.  MieMgan,    February  19, 1883.) 

ADMIKiXTY  PRACTIOB — JUHT  TRIAL— KbT.  8t.  {   566. 

In  admiralty  causes  of  contract  or  tort,  arising  upon  the  lakes,  if  either  vessel 
concerned  in  such  action  be  of  20  tons  burdcd  and  upwards,  enrolled  and 
licensed  for  the  coasting  trade,  and  employed  in  navigation  between  different 
states,  either  party  to  such  action  may  demand  a  trial  by  }ury,  under  Rev.  St. 
i  566.  But  if  both  vemela  be  foreign,  or  engaged  in  trade  between  places  in  the 
game  state,  or  the  action  be  other  than  one  of  contract  or  tort,  it  seems  that 
neither  party  is  entitled  to  a  jury  trial. 

In  Admiralty:  On  motion  to  strike  from  claimants'  answer  their 
demand  for  trial  by  jury : 

This  was  a  libel  for  damages  received  by  the  schooner  Lizzie  Law, 
through  the  negligence  of  the  tug  Erie  Belle,  in  towiog  her  from  Chi- 
cago to  Buffalo.  The  answer  alleged  that  the  schooner  was  a  vessel 
of  20  tons  burden  and  upwards,  enrolled  and  licensed  for  the  coast- 
ing trade,  and  at  the  time  employed  in  the  business  of  commerce  and 
navigation  between  places  in  different  states  and  territories  upon  the 
lakes  and  navigable  waters  connecting  said  lakes.  It  further -ap- 
peared that  the  Erie  Belle  was  a  foreign  vessel,  aild  of  course  not 
within  the  above  description. 

F.  H.  Canfield,  for  libelant. 

H.  C.  Wittier,  for  claimants. 

Brown,  J.  The  Revised  Statutes  (section  566)  enact  that  in  causes 
of  admiralty  and  maritime  jurisdiction  relating  to  any  matter  of  con- 
tract or  tort  arising  upon  or  concerning'  any  vessel  of  20  tons  burden 
or  upwards,  enrolled  and  licensed  for  the  coasting  trade,  and  at  the 
time  employed  in  the  business  of  commerce  and  navigation  between 
places  in  different  states  and  territories  upon  the  lakes  and  naviga- 
ble waters  connecting  the  lakes,  the  trial  of  issues  of  fact  shall  be  by 
jury  when  either  party  requires  it.  The  history  of  this  anomaly  in 
our  admiralty  jurisprudence  is  found  in  the  case  of  Gillet  v.  Pierce, 
1  Brown,  Adm.  658.  In  the  case  under  consideration  the  vessel 
receiving  the  injury  is  within  the  description  of  the  statute,  but  the 
offending  vessel  is  not.  The  question  is,  upon  which  vessel  can  the 
cause  or  action  be  said  to  "arise  or  concern," — the  vessel  receiving  or 
the  one  doing  the  injury  ?  So  far  as  I  know,  no  attempt  has  been  made 
to  answer  this  question,  except  by  Judge  Gonklino,  in  a  note  in  his 
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work  upon  Admiralty  Jarisdiction,  vol.  2,  p.  634,  in  which  he  says 
"that  this  definition  is  supposed,  unquestionably,  to  eqibraoe,  in  cases 
of  collision,  the  injured  vessel,  and  in  cases  of  salvage,  the  salved 
vessel;  but  it  seems  to  be  not  an  unreasonable  interpretation  to  con- 
sider it  as  embracing  also  the  colliding,  and  the  salving  vessel."  I 
am  unable  myself  to  see  why,  if  two  vessels  are  interested  in  a  con- 
tract, or  involved  in  a  tort,  the  cause  or  action  does  not  concern  one 
of  them  as  much  as  the  other.  It  is  no  more  important  to  the  in- 
jured vessel  that  she  should  recover  her  damages  than  to  the  other 
vessel  that  she  should  not  be  compelled  to  pay  them.  In  such  cases 
e{(/^er  party  is  entitled,  by  the  express  terms  of  the  statute,  to  demand 
a  trial  by  jury.  I  doubt,  however,  whether  the  statute  would  apply 
at  all  to  cases  of  pure  salvage,  as  they  are  neither  matters  of  con- 
tract nor  tort,  or  to  cases  wherein  both  vessels  are  foreign,  or  en- 
gaged in  foreign  trade,  or  in  trade  between  ports  in  the  same  state. 
The  motion  to  strike  the  demand  for  a  jury  from  the  answer  must 
be  denied. 
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FiasT  Nat.  Bane  of  Jbffersonyille,  Indiana,  v.  Ohio  Falls  Cab  & 

LOOOHOTIVE    WOBES. 
{Crreuit  Court,  D.  Indiana.    January  9, 1884.) 

AaSIONEK  OF   PlKDOBD  SKCtmiTIES— iTORKCLOBURE— ACOODSTABLB  TO  ASSIGNOR. 

Where  the  pledgee  of  mortgage  bonds  assigns  tliem  as  collateral  security  for 
a  debt  of  hia  own,  and  the  assignee,  foreclosing  against  the  original  pledgeor 
without  joining  the  assignor  as  a  party,  buys  in  the  bonds  himself,  he  is  bound 
to  account  to  the  assignor  for  the  bonds  or  their  value,  and  not  merely  for  the 
amount  paid  by  him  lor  them  at  the  foreclosure  sale. 

The  Ohio  Falls  Gar  &  Locomotive  Company  is  a  corporation  duly 
organized  under  the  laws  of  the  state  of  Indiana.  It  stopped  pay- 
ment in  the  month  of  October,  1S73.  At  that  time  it  owned  certain 
real  estate,  buildings,  machinery,  etc.,  in  JefFersonville,  Indiana,  which 
were  subject  to  a  mortgage  of  ^121,000.'  There  had  been  executed 
to  it  by  the  Chespeake  &  Ohio  Railroad  Company  divers  notes,  aggre- 
gating the  sum  of  $262,767.11,  secured  by  the  pledge  of  329  bonds, 
of  $1,000  each,  issued  by  the  said  Chesapeake  &  Ohio  Bailroad.  Com- 
pany, and  secured  by  a  mortgage  upon  its  property.  Of  these  notes 
the  Ohio  Falls  Gar  &  Locomotive  Company  had  discounted  with  the 
First  National  Bank  of  Jeifersonville,  Indiana,  §62,043.80,  all  of 
which  it  had  indorsed.  The  said  Ohio  Falls  Gar  &  Locomotive  Com- 
pany had  also  borrowed  from  the  Western  Financial  Corporation,  the 
Bank  of  Kentucky,  and  J.  W.  Sprague,  trustee,  divers  sums  of  money, 
aggregating  the  sum  of  $81,71 3.48,  which  it  had  secured  by  the  pledge 
of  the  notes  of  the  Chesapeake  &  Ohio  Bailroad  Company  to  tlie 
amount  of  $89,636.42.  The  balance  of  the  notes  of  the  said  Chesa- 
peake &  Ohio  Railroad  Company,  amounting  to  $110,086.89,  remained 
in  the  possession  of  the  Ohio  Falls  Car  &  Locomotive  Company.  Of 
the  bonds  of  the  Chesapeake  &  Ohio  Railroad  Company,  which  had 
been  pledged  to  secure  their  notes,  a  due  proportion  stood  pledged  for 
the  notes  so  discounted  by  the  First  National  Bank  of  Jeffersonville, 
and  pledged  to  the  Western  Financial  Corporation,  the  Bank  of  Ken- 
tucky, and  J.  W.  Sprague,  trustee.  So  that  the  First  National  Bank 
of  Jeffersonville  held  as  a  pledge  to  secure  the  notes  discounted  by  it 
96  of  said  bonds,  the  Western  Financial  Corporation  held  56,  the 
Bank  of  Kentucky  14,  Sprague,  trustee,  27,  and  the  company  the  re- 
maining 139. 

On  the  thirty-first  day  of  October,  1873,  the  Ohio  Falls  Car  &  Loco- 
motive Company  made  an  arrangement  with  its  creditors.  This  settle- 
ment provided,  in  its  first  and  second  sections,  for  certain  debts  .which 
have  since  been  fully  paid,  and  need  not  be  farther  npticed.  By  the 
third  section  it  was  provided  as  follows : 

"That  all  parties  who  have  discounted  paper  of  the  Chosapcake  &  Ohio  Rail- 
road Oonip.tny,  amounting  in  the  aggregate  to  862,043.80,  and  indorsed  by  tlie 
Ohio  Falls  Car  &,  Locomotive  Companv.  shall  retain  possession  of  said  notes 
v.2p,no.2— 5 
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of  the  Chesapeake  &  Ohio  Baikoad  Company  till  the  same  are  paid  in  full  by  the 
maker,  or  the  obligations  of  the  Ohio  Falls  Car  &  LocomotlTe  Company  as  in- 
dorser,  as  provided  for  in  section  sixth,  are  complied  with." 

By  sectioD  4  it  was  provided  as  follows : 

"That  parties  holding  notes  of  the  Ohio  Falls  Car  &  Locomotive  Company 
to  the  amount  of  $81,713.48,  secured  by  the  notes  of  the  Chesapeake  &  Oliio 
Kailroad  Company  to  the  amount  of  $89,636.42,  as  collateral,  shall  retain  their 
present  collaterals  till  the  notes  of  the  Ohio  Falls  Car  &  Locomotive  Company 
are  paid  in  full  as  provided  for  in  section  six." 

SectioQ  5  relates  to  certain  debts  due  for  labor  and  personal  service, 
which  it  was  provided  should  be  paid  in  full,  and  which  have  since 
been  satisfied. 

By  section  6  it  was  provided : 

"That  all  other  creditors,  including  those  embraced  in  the  third  and  fourth 
sections,  whether  on  book  account  or  by  note,  or  otherwise,  amounting  to 
0440,689.22,  shall  receive,  in  settlement  of  their  claims  now  matured,  or  yet 
to  mature,  seven  (7)  equal  noties  of  the  Ohio  Falls  Car  &  Locomotive  Com- 
pany, payable  respectively  in  one  year,  one  year  and  a  half,  two  years,  two 
years  and  a  half,  three  years,  three  years  and  a  half,  and  four  years  from  the 
fifteenth  day  of  November,  1873,  an4  bearing  interest  at  the  rate  of  10  per 
per  cent,  per  annum,  and  notes  made  for  the  same  falling  due  each  six  months, 
and  to  be  for  the  interest  on  the  full  ampunt  of  indebetedness  at  these  specified 
times.  On  all  notes  past  due,  interest  shall  be  allowed  to  November  15th,  and 
all  notes  not  matured  shall  be  discounted  as  of  November  15th ;  and  all  such 
notes  shall  be  surrendered  on  the  delivery  of  the  new  notes  as  provided  for  in 
this  section." 

By  section  7  it  was  provided : 

"Messrs.  Washington  C.  De  Pauw,  of  ITew  Albany,  Tnd.,  John  B.  Smith, 
of  Louisville,  Ky.,  and  J.  H.  McCampbell,  of  Jeftersonville,  Tnd.,  shall  be  ap- 
pointed trustees  under  this  agreement  of  extension,  with  power  to  fill  any  va- 
cancies. " 

By  section  8  it  was  provided . 

"The  Ohio  Falls  Car  &  Locomotive  Company  shall  make  to  said  trustees  a 
good  and  valid  mortgage  of  all  the  real  estate,  buildings,  and  machinery  now 
owned  by  them,  being  recently  erected  and  purchased  at  a  cost  of  $483,369.37, 
(subject  to  an  existing  mortgage  on  a  portion  of  tliesame  securing  bonds  now 
outstanding  to  the  amount  of  $121,000,)  to  secure  to  all  the  present  creditoi'S 
of  the  Ohio  Falls  Car  &  Locomotive  Company  payment  of  their  claims  acconi- 
ing  to  the  various  provisions  of  this  agreement,  and  when  all  said  claims  are 
paid  in  full  then  said  trustees  shall  release  said  mortgage." 

By  section  9  it  was  provided  as  follows : 

"The  Ohio  Falls  Car  &  Locomotive  Company  shall  deliver  and  assign  to 
said  trustees  all  the  notes  of  the  Chesapeake  &  Ohio  Railroad  Company  now 
in  their  possession,  amounting  in  the  aggregate  to  $110,086.89. and  said  trus- 
tees shall  have  full  authority  to  renew^or  dispose  of  the  same,  or  make  such 
compromise  in  setUemeat  of  the  same  with  the  Chesapeake  &  Ohio  liailroad 
Company  as  may  in  their  judgment  be  for  the  best  interests  of  the  creditors 
of  the  Ohio  Falls  Car  &  Locomotive  Company;  and  whenever  any  payment 
or  payments  of  interest  or  principal  made  on  said  notes  to  said  trustees  will 
in  their  opinion  justify  a  distribution  of  the  same,  then  they  are  authorized 
to  make  a  pro  rata  distribution  of  the  same  on  the  unpaid  hotes  of  the  Ohio 
Falls  Car  &  Locomotive  Company,  given  under  the  provisions  of  this  agree- 
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zaent  and  first  maturing,  each  series  of  notes  to  be  paid,  princix>aland  interest, 
in  the  order  of  its  maturity." 

By  section  12  it  was  provided  as  follows : 

"The  seven  (7)  per  cent,  bonds  of  the  Chesapeake  &  Ohio  Railroad  Com- 
pany to  the  amount  of  $329,000,  held  in  trust  by  Mr.  T.  L.  Barrett,  of  Louis- 
Tille,  Ky.,  are  pledged  pro  rata  for  the  notes  given  by  the  Chesapeake  &  Ohio 
Kailway  Company  to  the  Ohio  Falls  Car  &  Locomotive  Company,  to  the 
amount  of  $262,767.11,  (being  at  the  rate  of  eighty  cents  on  the  dollar,)  and 
none  of  said  bonds  shall  be  surrendered  to  said  Chesapeake  &  Ohio  Railroad 
Company,  or  otherwise  disposed  of,  except  with  the  joint  consent  of  the  party 
or  parties  holding  the  notes  secured  by  such  bonds  and  the  trustees  appointed 
under  this  agreement,  provided  the  Ohio  Falls  Car  &  Locomotive  Company 
complies  with  the  obligations  contained  in  this  agreement;  but  in  case  the 
Ohio  Falls  Car  &  Locomotive  Company  fails  in  any  of  these  obligations,  then 
parties  holding  said  notes  of  the  Chesapeake  &  Ohio  Railroad  Company  as  col- 
lateral, or  having  discounted  any  of  the  same,  are  at  liberty  to  take  such  ac- 
tion with  reference  to  their  pro  rata  of  said  bonds  as  they  can  legally  do." 

When  the  extension  notes  came  to  be  executed  under  section  6, 
Bome  of  the  creditors  took  interest  notes  separate  from  the  principal 
notes,  and  others  took  them  together.  The  six  months  interest  note 
therein  provided  for  was  paid  at  maturity,  and  also  the  first  and  sec- 
ond principal  notes,  and  the  second  and  third  interest  notes.  De- 
fault was  made  in  the  payment  of  the  third  principal  and  fourth  in- 
terest notes;  These  matured  November  15,  1876.  In  1877  the 
trustees  to  whom  the  mortgage  provided  for  by  section  8  was  exe- 
cuted, foreclosed  it  in  Clark  county,  Indiana.  By  the  order  of  the 
court  entered  in  that  cause  all  of  the  outstanding  extension  notes 
were  adjusted  as  of  January  15,  1877,  interest  being  calculated  on 
those  which  had  matured  up  to  that  day,  and  rebate  upon  those  which 
were  to  mature  thereafter.  The  total  amount  of  the  extension  notes 
upon  this  basis  was  fixed  at  $357,988.52.  This  included  extension 
notes  held  by  the  First  National  Bank  of  Jeffersonville  to  the  amount 
of  $64,760.12,  simUar  notes  held  by  the  Bank  of  Kentucky  to  the 
amount  of  $8,116.35,  similar  notes  held  by  the  Western  Financial 
Corporation  to  the  amount  of  $33,396.62,  and  similar  notes  held  by 
Sprague,  trustee,  to  the  amount  of  $14,812.63.  On  these  extension 
notes  the  trustees  paid  two  dividends, — one  on  the  fifteenth  day  of 
January,  1877,  of  8  per  cent.,  and  one  on  September  1,  1877,  of  6J- 
per  cent. 

On  February  14,  1877,  the  First  National  Bank  of  Jeffersonville, 
the  Bank  of  Kentucky,  the  Western  Financial  Corporation,  J.  W. 
Sprague,  trustee,  and  De  Pauw,  Smith,  and  McCampbell,  as  trustees, 
under  section  9  of  the  agreement  hereinbefore  recited,  brought  suits 
in  the  Louisville  chancery  court  against  the  Chesapeake  &  Ohio  Bail- 
road  Company,  upon  the  notes  severally  held  by  the  plaintiffs  therein, 
and  praying  that  the  bonds  pledged  to  secure  such  notes  should  be 
sold,  and  each  obtained  judgment  in  accordance  with  the  prayer  of 
the  petition  directing  a  sale  of  the  bonds.  At  a  sale  made  in  its  case, 
the  First  National  Bank  of  Jeffersonville  bought  the  bonds  pledged  to 
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secure  the  ndtes  held  by  it,  and  realized  on  them  aa  a  credit  upon 
the  debt,  after  the  payment  of  the  costs,  the  sum  of  $429.55.  The 
Western  Financial  Corporation  bought  the  bonds  pledged  to  secure 
the  notes  held  by  it,  and  realized  on  them  as  a  credit  upon  the  debt, 
after  the  payment  of  the  costs,  the  sum  of  $207.15.  The  Bank  of 
Kedtucky  likewise  bought  the  bonds  pledged  to  secure  the  payment 
of  the  notes  held  by  it,  and  realized  on  them  as  a  credit  upon  the 
debt,  after  the  payment  of  the  costs,  the  sum  of  §20.  The  trustees, 
De  Pauw,  Smith,  and  McCampbell,  bought  in  the  bonds  held  by  them, 
pledged  to  secure  the  notes  held  by  them,  as  set  forth  in  section  9  of 
the  agreement  above.  About  two  years  thereafter  the  Chesapeake  & 
Ohio  Railway  Company  was  organized  upon  the  wreck  of  the  former 
Chesapeake  &  Ohio  Railroad  Company.  Persons  holding  securities 
of  the  railroad  company  were  admitted  into  the  railway  company 
upon  certain  terms,  not  necessary  to  be  stated.  The  Western  Finan- 
cial Corporation  took  the  bonds  so  purchased  by  it  at  judicial  sale,  as 
above  recited,  and  having  received  therefor  the  prescribed  securities 
in  the  new  railway  company,  sold  such  securities,  realizing  upon  them, 
about  November  1, 1879,  the  sum  of  $19,429.84.  The  Bank  of  Ken- 
tucky pursued  a  similar  course  with  the  bonds  purchased  by  it  at 
judicial  sale,  and  sold  the  securities  it  received  in  the  new  railway 
company  about  November  11, 1879,  for  $5,148.28.  ^The  First  Na- 
tional Bank  of  Jeffersonville,  J.  W.  Sprague,  trustee,  and  De  Pauw, 
Smith,  and  McCampbell,  trustees,  delivered  their  bonds  to  the  Union 
Trust  Company  of  New  York,  the  designated  depository  in  the  reor- 
ganization of  the  railway  company,  and  received  the  proper  certifi- 
cates therefor.  When,  however,  they  came  to  present  these  certifi- 
cates, the  railway  company  refused  to  issue  the  securities  which  they 
called  for.  After  a  litigation,  the  details  of  which  it  is  not  essential 
to  state,  the  First  National  Bank  of  Jeffersonville  compromised  its 
claim,  upon  receipt  from  the  defendants  of  80  first  mortgage  $1,000 
bonds  of  the  Elizabethtown,  Lexington  &  Big  Sandy  Railway  Com- 
pany. Sprague,  trustee,  likewise  compromised  the  litigation  upon 
his  part  by  the  receipt  of  22  similar  bonds.  The  trustees  likewise 
compromised  the  litigation  upon  their  part  by  the  receipt  of  116 
similar  bonds.  These  bonds  were  received  by  the  parties  in  the  spring 
of  1882,  and  were  at  the  time  worth  from  90  to  92  cents  on  the  dollar. 
The  trustees  have,  under  an  arrangement  assented  to  between  them 
and  the  holders  of  the  extension  notes,  and  under  the  advice  and  di- 
rection of  the  Clark  circuit  court,  paid  to  the  stockholders  of  the  old 
company  21  of  these  bonds.  This  leaves  in  their  hands  95  of  the 
said  bonds.  This  litigation  is  had  with  the  view  of  instructing  the 
trustees  as  to  how  they  will  distribute  these  bonds.  They  will,  when 
sold,  after  the  payment  of  the  expenses  incident  to  the  trust,  yield 
about  22  per  cent,  on  the  amount  of  the  extension  notes,  as  fixed  on 
the  fifteenth  of  January,  1877.  This  computation  excludes  interest 
which  has  accrued  since  that  date,  and  also  the  two  dividends  which 
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Iiave  been  paid ;  but,  as  the  interest  will  more  than  exceed  the  amount 
of  the  dividends,  the  estimate  as  to  what  each  holder  of  the  extension 
notes  will  receive  is  too  large,  rather  than  too  small. 

It  is  claimed  on  the  part  of  the  complainants  that  the  only  credit 
to  which  the  Ohio  Palls  Car  &  Locomotive  Company  is  entitled 
in  respect  to  the  Chesapeake  &  Ohio  Railroad  bonds  purchased  by 
them  at  judicial  sale  is  the  amount  which  said  bonds  brought  at  such 
sale;  second,  that  each  of  them  is  entitled  to  the  dividend  on  the  full 
amount  of  the  debt  due,  without  regard  to  such  credit;  third,  that 
each  one  of  these  creditors  had  two  securities  for  their  debts,  viz., 
bonds  specially  pledged  to  each  one  of  them,  and  the  lien  given  to 
them  in  common  with  the  other  creditors  upon  the  property  mentioned 
in  clause  8  of  the  agreement,  and  that  mentioned  in  clause  9  of  said 
agreement,  and  that  where  a  creditor  baa  such  double  security  he  is 
entitled  to  a  dividend  on  his  full  debt  out  of  each. 

Alejc.  P.  Humphreys,  for  complainants. 

Alex.  Dowling,  for  defendants. 

Woods,  J.  Objections  are  made  by  counsel  for  the  defendant,  on 
account  of  alleged  defects  of  the  record  of  the  procedure,  to  the  juris- 
diction of  the  Louisville  chancery  court,  in  the  case  of  the  First  Na- 
tional Bank  of  Jeffersonville;  but  the  questions  thus  presented  need 
not  be  decided.  Treating  as  valid  and  effective,  between  the  parties 
to  the  respective  records,  all  the  judgments  of  that  court  with  which 
the  parties  to  this  case  are  concerned,  the  important  fact  remains 
that  neither  the  Ohio  Falls  Car  &  Locomotive  Company,  nor  the 
trustees  to  whom  that  comjiany  made  the  assignment  of  October, 
1S73,  were  made  party  to  any  of  the  cases,  except  that  the  trustees 
themselves  brought  one  of  the  suits,  and  under  the  decree  which  they 
obtained  bought  the  bonds  thereby  ordered  to  be  sold. 

It  has  been  held  in  a  number  of  instances,  and  seems  to  be  well 
established,  that  where  a  mortgage  of  real  estate  has  been  assigned 
as  collateral  security  for  a  debt  other  than  the  mortgage  debt,  and 
the  holder  of  the  collateral  forcloses  the  mortgage,  without  making 
the  assignor  party  to  the  purchase,  and  becomes  the  purchaser  under 
the  decree,  the  sale  extinguishes  the  mortgagor's  right  of  redemption 
only,  and  does  not  otherwise  affect  the  relations  of  the  assignor  and 
assignee  of  the  collateral.  The  property,  as  well  after  foreclosure  as 
before,  is  held  for  the  benefit  of  both  pledgeor  and  pledgee,  and  must 
be  disposed  of  for  the  benefit  of  both.  The  price  bid  at  such  sale 
does  not  operate  as  payment  upon  the  debt  for  which  the  mortgage 
was  pledged.  Brown  v.  Tyler,  8  Gray,  135;  Montayue  v.  Boston  dt 
A.  R.  Co.  124  Mass.  242;  Stevens  v.  Dedham  Inst.,  etc.,  129  Mass. 
547;  Slee  v.  Manhattan  Co.  1  Paige,  48 ;  Hoyt  v.  Marlense,  16  N.  Y. 
231;  Dalton  V.Smith,  86  N.  Y,  176;  Smithy.  Bunting,  86  Pa.  St.  116; 
Jones,^  Pledges,  §§  659,  683.  The  evident  principle  upon  which  these 
cases  were  decided  is  that  the  assignor  or  pledgeor  of  the  collateral 
in  each  instance  had  an  interest  in  the  mortgage  which  could  not  be 
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extinguished  by  a  procedure  to  which  he  was  not  a  party,  and  it 
seems  clear  that  in  this  respect  there  can  be  no  distinction  between 
the  position  of  an  assignor  of  notes,  secured  by  a  mortgage  upon 
real  estate,  and  that  of  an  assignor  of  notes  secured  by  the  pledge  of 
bonds  or  other  like  securities.  It  follows  that  the  decrees  of  the 
Louisville  chancery  court,  however  effective  to  divest  the  Chesapeake 
St  Ohio  Railroad  Company  of  any  interest  in  the  pledged  bonds,  had 
no  such  effect  on  the  rights  of  the  Ohio  Falls  Car  &  Locomotive  Com- 
pany, or  of  those  claiming  under  that  company.  Each  purchaser  of 
the  bonds  under  ij^ose  decrees  still  held  the  same  as  a  pledge  or  se- 
curity for  the  payment  of  that  portion  of  the  notes  of  the  oar  com- 
pany executed  to  or  held  by  such  purchaser. 

It  is  perhaps  worth  while  to  note  that  prior  to  the  adjustment  of 
October,  1 873,  the  Jeffersonville  National  Bank  was,  as  it  seems,  the 
owner  of  the  notes  of  the  Chesapeake  &  Ohio  Bailroad  Company,  in- 
dorsed to  it  by  the  car  company,  and  the  car  company  was  liable  to 
the  bank  only  as  indorser  of  those  notes ;  but  after  and  by  force  of 
that  adjustment  the  car  company  became  and  was  the  principal 
debtor,  liable  to  the  bank  upon  its  notes  then  made,  and  accepted  by 
the  bank,  to  which  the  notes  of  the  railroad  company,  themselves  se- 
cured by  the  bonds  in  pledge,  became  only  a  collateral.  In  this  way 
the  relation  of  the  bank  to  the  car  company,  in  respect  to  the  notes 
and  bonds  of  the  railroad  company,  became  the  same  as  that  of  the 
other  holders,  and  the  effect  of  their  several  decrees  for  the  sale  of 
their  respective  bonds  the  same.  They  are,  therefore,  all  alike  bound, 
not  to  give  credit  for  the  amount  of  their  respective  bids,  bat  to  ac- 
count for  the  bonds  purchased,  ox  for  the  proceeds  or  value  thereof, 
in  case  they  have  been  disposed  of. 

In  respect  to  the  third  proposition  of  the  complainants,  it  is  the 
opinion  of  the  court  that  it  is  true,  and  that  distribution  should  be 
made  accordingly :  provided  that  no  one  shall  receive  from  the  trus- 
tees more  than  enough,  after  application  of  the  proceeds  or  value  of 
his  collaterals,  to  pay  the  remainder  of  his  claim,  with  interest,  as 
evidenced  by  the  extension  notes. 
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HoLYOKE  Watkr-Fowbr  Co.  r.  Connecticut  Eiveb  Co. 
(Oireuit  Court,  D.  Oonneeticut.    April  23, 1884.) 

biFROVBMBNT  OF  NavIGABLK  STREAMS — CONSEQOENTIAli  DaHAOB— LANS  O0T8IDB 

THE  State — LegisI/ATIvk  Power.  * 

Remote  and  consequential  damage,  such  as  the  diminution  of  water-power, 
accruing  to  land  from  improvements  to  the  navigation  of  the  water-ways  of  a 
state  authorized  by  the  legislature  thereof,  do  not  a)Qount  to  a  "  taking  "  within 
the  meaning  of  tlie  constitution,  and  the  legislature  is  empowered  to  authurize 
such  improvements  without  reference  to  such  consequential  .damage  to  land 
within  the  state ;  but  the  legislature  has  no  power  to  cause  such  damage  to  the 
owners  of  land  in  other  states.  '       * 

In  Equity. 

A'.  A.  Leonard  and  Alvan  P.  Hyde,  for  plaintiff. 

Henry  C.  Robinson,  Charles  E.  Perkins,  Charles  H.  Briscoe,  and 
Arthur  F.  Eggleston,  for  defendant. 

Shipman,  J.  The  Connecticut  River  Company  was  incorporated  in 
the  year  1824,  by  the  general  assembly  of  the  state  of  Connecticut, 
"for  the  purpose  of  improving  the  boat  navigation  of  Connecticut 
river,"  a  navigable  stream,  and  was  empowered,  among  other  things, 
to  remove  obstructions  from  the  channels  and  bars  of  said  river  from 
and  above  the  bridge  at  Hartford  to  Springfield ;  to  lock  the  falls  at 
Enfield  on  said  river;  to  make  channels  to  aid  them;  to  construct  a 
canal  on  either  bank  of  said  river  near  said  falls,  and  to  construct  a 
dam  or  dams  for  the  purpose  of  entering  and  leaving  the  locks,  "pro- 
vided the  extension  and  form  thereof  shall  be  such  as  shall  not 
prevent  the  convenient  passage  of  boats  and  lumber  down  the  river, 
nor  obstruct  the  passage  of  fish;"  to  demand  and  receive  specified 
tolls  from  every  boat  passing  up  said  river  or  through  the  locks;  and 
to  purchase,  hold,  lease,  or  alien  mill  seats  or  manufactories  upon  or 
near  Enfield  falls.  The  locks  and  canals  were  to  be,  and  were,  con- 
structed under  the  direction  of  a  board  of  commissioners,  who  were 
named  in  the  charter,  and  who  were  authorized  to  direct  further  im- 
provements to  be  made,  if,  after  the  completion  of  the  works,  such 
improvements  should  become  necessary.  Under  this  charter  the 
defendant,  before  1829,  built  a  dam  from  the  west  bank  into  the  river 
at  Enfield  falls,  and  also  built  a  canal  upon  the  west  side  of  the  river, 
about  five  and  one-half  miles  long,  with  the  necessary  locks  and  other 
works.  In  1829  the  water  of  the  river  was  turned  into  the  canal,  and 
since  then  boats  engaged  in  the  navigation  of  the  river  have  contin- 
uously passed  through  the  canal,  and  so  have  avoided  the  difficulties 
incident  to  the  passage  of  Enfield  falls.  The  defendant  has  also  con- 
tinuously leased  the  use  of  the  water  and  water-power  in  said  canal 
to  the  occupants  of  mills  upon  its  banks.  Upon  the  defendant's  ap- 
plication to  the  board  of  commissioners  to  examine,  approve,  and 
allow  certain  proposed  dams  in  the  river,  the  commissioners,  on  Sep- 
tember 3,  1849,  found  and  authorized  as  follows : 
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"That  the  depth  of  the  water  at  and  above  the  northern  termination  of 
said  canal  is  not  sufficient  for  the  safe  and  easy  passage  of  boats  into  and 
out  of  said  canal  at  low  stages  of  water,  and  that  it  is  expedient  and  neces- 
sary that  the  depth  of  water  should  be  increased.  We  do  also  find  that  the 
dam  and  works  proposed  or  in  the  process  of  erection  in  said  river,  and  ex- 
tending westwardly  from  the  east  bank  of  the  same,  are  well  adapted  to  ef- 
fect that'object  of  increasing  the  depth  of  the  water,  and  that  the  same  will 
>  not  impede  the  passage  of  fish  up  said  river,  or  the  passage  or  floating  of  boats, 
timber,  or  other  property  down  the  same.  We  do  therefore  authorize,  ap- 
prove of,  and  allow  the  erection  anil  completion  of  the  dam  and  other  works 
In  said  river,  whether  proposed  or  now  in  progress,  as  the  same  are  herein- 
. after  specified  and  described,  viz.:  The  dam  extending  westerly  from  the  east 
t)nr\k  of  said  river  four  hundred  and  sixty-one  (461)  feet,  and  at  such  height 
as  shall  at  the  lowest  stage  of  water,  when  the  water  is  at  the  height  of 
the  top  of  said  dam,  raise  the  water  in  said  canal  to  the  height  of  five  (5)  feet 
and  (9)  inches  on  the  miter  siU  of  the  upper  guard  gate.  Also  to  sink  a  crib 
at  the  western  end  of  said  List-mentioned  dam,  and  continue  and  keep  the  same 
there  of  twenty-eight  feet  in  breadth  westerly  from  said  west  end,  and  at  such 
height  from  the  bottom  of  said  river  as  will  leave  the  water  two  feet  in  depth 
at  its  lowest  stage,  leaving  the  opening  in  the  river  from  the  western  end  of 
said  dam  to  the  eastern  end  of  the  old  or  former  dam  not  less  than  one  hun- 
dred (lOO)  feet,  and  from  the  western  side  of  said  crib  not  less  than  seventy  (70) 
feet  to  the  eastern  end  of  said  old  dam.  Also  to  make  a  sunken  dam  across 
the  said  opening  of  seventy  (70)  feet  from  the  westerly  side  of  said  crib  to  tlio 
eastern  end  of  said  old  dam,  by  the  sinking  of  cribs  or  other  materials  on  the 
bottom  of  said  river,  and  to  make  and  construct  said  sunken  dam,auch  height 
that  the  water  shall  not,  at  its  lowest  stages,  ever  be  less  than  four  (4)  feet 
in  depth  upon  and  above  the  top  or  highest  part  of  said  sunken  dam. " 

In  the  year  1855  the  defendant  made  another  application  to' the 
board  of  commissioners  "to  approve,  authorize,  and  allow  certain  al- 
terations on  and  additions  to"  its  works  and  dams,  which  had  been 
constracted  or  were  in  process.  The  commissioners  decided  as  fol- 
lows: 

»«  «  «  -^yg  (Jo  therefore  .decide  that  it  is  inexpedient  to  modify  or  vary 
said  order  of  1840,  but  we  adopt  and  confirm  the  same  so  far  as  it  specifies 
and  fixes  the  depth  of  water  at  five  feet  nine  inches  on  the  miter  sill  of  the 
guard  lock  at  low  water.  We  believe  it  is  better  for  all  parties  that,  so  far 
as  the  action  of  the  commissioners  is  concerne<I,  it  should  be  held  as  a  settled 
point  that  the  water  at  low  stages  should  be  and  continue  to  be  at  this  speci- 
fied depth,  and  that  all  the  erections  and  obstructions  of  the  company  should 
have  reference  to  that  deptli.  W^e  do  tlierefore  approve  the  erection  of  the 
eastern  dam,  the  making  of  the  cribs  and  sunken  dam  in  the  opening  between 
the  dams,  but  decide  that  certain  of  those  cribs  which  are  above  t)ie  general 
level  be  taken  down  and  reduced  lo  such  level  as  soon  as  the  weatlier  and  the 
stage  of  water  will  allow,  and  in  the  mean  time  tliey  are  to  remain  as  they 
now  are.  As  it  respects  the  navigation  down  Enfield  falls,  it  is  very  incon- 
siderable and  dangerous  at  the  best,  and  at  extreme  low  water  is  scarcely  at- 
tempted or  practicable,  and  we  think  the  weiglit  of  evidence  produced  before 
us  shows  that  the  recent  erections  have  not  increased  the  danger  or  the  diffi- 
culty. The  eastern  dam  we  think  somewhat  higher  than  necessary  to  secure 
the  specified  depth  of  water  at  low  stages,  and  incline  to  the  opinion  it  might 
properly  be  lowered  a  few  inches;  but  as  some  persons,  who  were  understood 
to  have  been  remonstrants,  suggested  it  might  be  injurious  to  them,  as  they 
were  interested  in  property  above  the  falls,  we  make  no  order  on  that  sub- 
ject." 
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The  dams  lemained  in  the  condition  in  which  they  were  authorized 
to  be  by  these  two  orders  of  the  commissioners  until  1881.  The  de- 
fendant f  uUy  availed  itself  of  the  permission  to  sink  cribs  in  the  open- 
ing between  the  dams,  and  when  they  were  repaired,  as  hereinafter 
mentioned,  in  the  summer  of  1881,  there  was  in  the  gap  "a  pile  of 
stone  which  had  been  built  right  round  on  a  circle  from  one  wing  to 
another, '\about  two  feet  below  the  surface  of  the  water  at  the  open- 
ing. At  this  time  about  4,000  cubic  feet  of  water  per  second  were 
flowing  at  Holyoke. 

In  1881  the  defendant's  charter  was  amended  by  the  general  as- 
sembly of  Connecticut  as  follows : 

"Whereas,  the  dams  of  the  Connecticut  Biver  Company,  at  Enfield  falls, 
have  become  inadequate  by  reitson  of  natural  changes  in  the  channel  of  the 
Connecticut  river,  and  by  retuton  of  the  uneven  and  greatly  diminished  flow 
of  water  tlierein,  making  said  river  for  a  distance  of  several  miles  below  said 
dams  unnsivigable;  and, 

"  Whereas,  to  improve  the  navigation  upon  said  river,  both  above  and  be.low 
said  dams,  and  to  preserve  and  maintain  the  water-i>ower  of  said  company, 
it  is  necessary  that  the  water  in  the  caniil  of  said  company,  and  in  said  river 
attove  said  canal,  shall  be  of  greater  depth  than  the  dams  of  said  company,  at 
their  present  heights,  will  allow;  therefore, 

"Resolved,  by  this  assembly:  Section  1.  That  the  Connecticut  River  Com- 
pany are  hereby  empowerefl  and  authorized  to  unite  their  said  dams  at  Enfield 
falls,  aforesaid,  so  as  to  continue  and  extend  tlie  Siune  across  the  Connecticut 
river,  and  to  raise  said  dam  and  dams  to  such  a  height  that  the  crest  or  crests 
thereof  shall  not  exceed  the  height  of  seven  feet  above  the  miter  sill  of  the 
upper  guard  gate  or  lock,  at  the  upper  entrance  to  said  canal,  aa  said  miter 
sill  now  is;  but  the  dam  at  the  extreme  west  end  may  be  fifteen  inches  higher 
than  its  present  height,  sloping  on  a  regular  incline  for  three  hundred  feet: 
provided,  that  said  company  shall  construct  and  maintain  at  the  said  dam  or 
dams,  and  as  a  part  thereof,  subject  to  the  approval  of  the  fish  commissioners 
of  this  state,  suitable  and  proper  fish-ways  to  admit  the  free  passage  of  .<\sh 
up  and  down  said  river,  over  and  above  said  dams,  and  to  be  kept  open  at 
such  seasons  as  shall  be  necessary  for  the  passage  of  fish;  said  fish- ways  at 
all  times  to  be  under  the  direction  and  appmval  of  said  coramissionera,  or  of 
such  other  authority  iis  this  stiite  shall  appoint  with  reference  thereto." 

The  second  section  related -to  the  assessment  and  payment  of  dam- 
ages which  should  accrue  to  the  property  of  any  person  by  reason  of 
the  exercise  of  the  powers  conferred  by  the  amendment. 

In  July,  1881,  the  defendant  began  to  fill  the  gap  between  the 
dams,  and  after  the  building  of  a  coSer-dam  404  feet  long,  above  and 
in  front  of  the  opening,  built,  below  the  dams  and  across  the  gap 
between  the  wings,  and  connecting  with  the  old  dams,  a  piece  of  new 
dam,  285  feet  long,  and,  after  it  had  settled  2  inches,  10.80  inches 
above  the  average  crest  of  the  old  dam.  The  gap  between  the  wings 
was  100  feet.  The  respective  surveyors  differ  about  two  inches  in 
the  height  of  the  new  dam  before  it  had  settled.  I  adopt  the  meas- 
urement of  the  defendant's  surveyor.  In  the  new  piece  of  dam  there 
is  an  opening  14  inches  deep,  and  from  40  feet  to  42  feet  in  width, 
for  the  passage  of  fish  and  lumber  over  the  dam.    The  elevation  of 
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the  old  dam  above  the  miter  sill  was  five  feet  nine  and  one  quarter 
inches.  On  August  19,  1882,  the  surface  of  the  water  in  the  river 
was  six  feet  and  four  inches  above  the  miter  sill.  The  average  ele- 
vation of  the  new  work,  not  including  the  Qsh-way,  is  40.31  feet 
above  the  datum  plane,  or  imaginary  horizontal  plane  which  was  es- 
tablished by  the  engineers  on  both  sides,  and  which  is  explained  in 
the  record.  The  remainder  of  the  dam,  or  the  old  dam  still  remain- 
ing, is  about  1,288  feet  long,  and  on  an  average  height  of  3i.).41  feet 
above  the  datum  plane.  Three  hundred  and  thirty-two  feet  in  length 
of  the  coffer-dam  were  about  six  feet  in  height  aboVe  the  water,  and 
the  remainder  of  the  dam  was  about  two  feet  in  height  above  the 
water.     It  was  taken  away  late  in  the  fall  of  1881. 

The  Holyoke  Water-power  Company  was  incorporated  in  January, 
1859,  by  the  legislature  of  Massachusetts,  for  the  purpose  of  uphold- 
ing and  maintaining  the  dam  across  the  Connecticut  river,  thereto- 
fore constructed  by  the  Hadley  Falls  Company,  and  one  or  more 
locks  and  canals  in  connection  with  the  said  dam,  and  of  creating 
and  maintaining  a  water-power  to  be  used  for  like  purposes.  The 
Hadley  Falls  Company  was  incorporated  for  siinilar  purposes,  by  the 
legislature  of  Massachusetts,  in  1848,  and  in  1859  the  plaintiff  pur- 
chased its  dam,  canals,  water  privileges,  and  land.  The  plaintiff 
thus  became,  and  is,  the  owner  of  an  extensive  and  valuable  water- 
power  upon  the  Connecticut  river,  at  Holyoke,  in  Massachusetts,  16 
miles  above  the  defendant's  dam,  and  has  expended  large  sums  of 
money  in  the  development  and  improvement  of  its  property.  It 
leases  the  water-power  to  mill-owners,  and  from  such  leases  derives 
a  large  portion  of  its  income.     Its  fall  is  about  60  feet. 

The  bill  was  brought  in  September,  1881,  and  after  the  gap  had 
been  filled  by  the  new  piece  of  dam  which  has  been  described,  but  be- 
fore the  work  was  entirely  completed,  alleging  that  the  solid  dam,  and 
the  raising  the  dam  across  the  width  of  the  river  as  authorized  by  the 
legislature  of  Connecticut,  will  set  back  the  water  upon  the  plaintiff's 
works,  will  overflow  its  land,  impede  the  operation  of  the  mills  there 
situate,  diminish  the  effective  head  of  its  fall,  and  commit  irreparable 
injury  to  its  property,  and  praying  that  the  defendant  may  be  ordered 
to  remove  the  obstruction  between  the  wing  dams,  and  be  enjoined 
against  raising  the  dam.  The  answer  of  the  defendant  admits  that 
the  gap  was  filled  by  the  new  dam  substantially  as  has  been  stated, 
but  denies  that  any  damage  has  been  done  to  the  rights  or  property 
of  the  plaintiff,  and  alleges  that  it  has  no  present  intention  of  raising 
the  rest  of  the  dam,  but  claims  that  under  said  amendment  of  1881 
it  has  the  right  to  raise  the  whole  of  the  dam  to  the  height  authorized 
thereby,  and  asserts  that  it  proposes  to  make  such  erection  if  it  should 
become  necessary. 

The  water  of  the  river  is  diverted  by  the  plaintiff  at  Holyoke  into 
three  canals,  which  are  substantially  parallel  to  the  river,  and  are 
called  the  first,  second,  and  third  leve^  canals.     "They  are  so  arranged 


Digitized  by 


Google 


HOLTOKB   tVATBB-FOWBB   00.  V.  OONMEOTIOUT   BIVBB   00.  75 

that  the  water  flows  from  the  gates  at  the  dam  into  the  first  level ; 
from  the  first  level,  a  small  portion  into  the  river  and  the  balance  into 
the  second-level  canal;  from  the  second  level,  part  into  the  third  level 
and  a  part  into  the  river;  and  from  the  third  level  into  the  river. 
The  third-level  canal  is .  furthest  from  the  dam,  and  nearest  to  and 
parallel  with  the  bank  of  the  river,  where  the  river  bends  to  the  west- 
ward, below  the  city  of  Holyoke. "  The  plaihUff  owns  about  440  acres 
of  land,  "390  acres  being  building  lots  and  about  50  acres  being  mill- 
sites.  Twenty  acres  of  these  mill-sites  are  on  the  third-level  canal. 
The  Holyoke  Water-power  Company  now  owns  the  river  front,  from 
the  dam  to  the  foot  of  the  fall,  about  9,600  feet  in  length,  and  thence 
about  5,500  feet  further,  on  the  west  bank  of  the  river.  This  last- 
described  bank  of  the  river  is  the  one  across  which  the  tail-races  of 
the  mills  on  the  third-level  canal  are  constructed." 

The  plaintiS  furnished  elaborate  and  careful  computations  of  its 
hydraulic  engineer,  which  were  based  upon  the  comparison  of  an  ex- 
tensive system  of  observations  taken  by  his  employes  after  the  con- 
striction of  the  coffer-dam,  with  observations  and  data  before  such 
construction,  for  the  purpose  of  showing  that  the  effect  of  the  present 
obstitiction  at  Enfield  falls  was  to  raise  the  water  of  the  river  at  the 
point  next  adjacent  to  the  tail-races  of  the  mills  upon  the  third-level 
canal,  but  not  to  show  that  any  water  has  been  set  back  upon  the 
plaintiff's  land,  or  into  the  tail-races,  or  upon  the  works  of  any  of  the 
mills  as  now  constructed.  The  plaintiff's  engineer,  Mr.  Herschel, 
was  corroborated,  to  a  certain  extent,  by  the  opinions  of  Gen.  Ellis, 
the  engineer  in  charge  of  the  surveys  which  had  been  taken  since 
1870,  and  of  the  works  which  had  been  constructed  by  the  United 
States  government  for  the  purpose  of  improving  the  navigation  of  the 
Connecticut.  Two  other  hydraulic  engineers,  Messrs.  Worthen  and 
Greene,  criticised  the  accuracy  of  the  data  upon  which  the  computa- 
tions were  based,  and  Mr.  Greene  denied  that  the  property  of  the 
plaintiff  is  or  will  be  injured  by  the  present  or  proposed  dam  of  the 
defendant  whenever  the  river  is  at  the  stage  which  he  estimates  to  be 
its  ordinary  stage. 

Two  facts  are  conceded  by  all  the  witnesses  to  be  true.  The  first 
is  that  at  low  water,  which  is  generally  stated  to  be  a  flow  of  4,000 
cubic  feet  per  second  at  Holyoke,  the  Connecticut  river  between  Hol- 
yoke and  the  defendant's  dam,  as  it  existed  before  the  gap  was  filled, 
was  nearly  a  still  pond.  Mr.  Herschel  says  that  "a  slope  of  only 
fonr  inches  sufficed  to  convey  4,000  cubic  feet  per  second  from  Hol- 
yoke to  the  Enfield  dam."  Therefore  any  material  additional  ob- 
struction placed  upon  the  Enfield  dam  of  1849  or  1855  would  be 
perceptible  in  the  river  at  Holyoke  at  the  time  of  very  low  or  low 
water.  The  second  conceded  fact  is  that  the  defendant's  dam  as  it 
was,  or  as  it  is  now  constructed,  is  so  low  that  as  the  volume  of 
water  increases  in  the  river  and  flows  over  the  dam,  there  is  a  point 
where  the  present  dam  would  cause  no  injury  at  Holyoke.     Th» 
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amount  of  the  rise  of  the  water  which  is  ordinarily  caused  by  the 
present  dam,  the  fact  of  injury,  the  length  of  time  during  which  any 
injury  would  be  perceptible,  and  the  point  at  which  any  injury  would 
cease,  are  controverted  questions. 

The  most  reliable  testimony  upon  the  amount  of  the  rise  in  the 
river  resulting  from  the  .increased  obstruction  at  Enfield  falls  is  de- 
rived from  the  records  of  the  river  heights  at  the  Springfield  toll- 
bridge,  which  were  kept  by  the  keeper  of  the  bridge  from  March, 
1881,  to  December,  1881.  From  these  records  it  is  shown  that  when 
4,000  cubic  feet  of  water  per  second  were  passing  Holyoke,  the 
water  at  Springfield  was,  after  the  construction  of  the  coffer-dam, 
96-100  of  a  foot  higher  than  it  was  before  July,  1881.  It  is  to  be  ob- 
served that  these  figures  state  the  effect  between  July  and  December, 
and  that  during  the  greater  portion  of  this  time  the  coffer-dam  was 
a  part  of  the  obstruction.  The  other  results  are  given  in  the  follow- 
ing table : 
Cubic  feet  per  second 

at  Ilolyoke.  Increase. 

7,000, -    0.28 

10,000, 0.25 

13,000, 0.24 

16,000, 0.22 

19,000, 0.19 

22,000,      -  -  -  -  -  .     "      -  -  0.13 

At  4,000  feet  the  effect  at  Holyoke  would  be  the  same  as  at 
Springfield.  From  and  after  the  flow  of  7,000  cubic  feet,  the  effect 
at  Holyoke  would  be  about  half  that  felt  at  Springfield.  The  obser- 
vations which  were  taken  at  Holyoke  and  near  Enfield  Falls,  under 
the  direction  of  the  plaintiff,  show  a  greater  effect  than  that  which 
is  here  stated,  but  the  Springfield  observations  I  regard  as  more  reli- 
able. In  order  to  determine  whether  any  damage  will  be  caused  by 
the  present  dam,  the  length  of  time  during  which  a  rise  at  Holyoke 
will  continue  is  important.  Mr.  Herschel,  collecting  the  scattered 
days  of  the  year,  in  the  order  of  their  dryness,  into  months,  and  ar- 
ranging the  months  in  like  order,  estimates  that  during  the  dryest 
month  the  flow  of  the  river  at  Holyoke  is  4,072  cubic  feet  per  second, 
and  is  during  the  second  month  4,886  cubic  feet,  and  is  during  the  third 
month  6,515  cubic  feet,  and  is  during  the  fourth  month  8,225  cubic 
feet,  and  is  about  47,000  cubic  feet  per  second  during  the  wettest 
month.  Gen.  Ellis,  who  had  been  very  familiar  with  the  river  be^ 
tween  Enfield  dam  and  Holyoke,  from  having  superintended  the  gov- 
ernment surveys,  was  of  the  opinion  that  if  the  gap  was  filled  up,  so 
that  the  crest  of  th6  solid  dam  should  average  39.1  feet  above  the 
datum  plane,  which  would  be  3.72  inches  below  the  average  crest  of 
the  old  part  of  the  present  structure,  the  river  would  be  raised  a  foot 
dui-ing  about  one  month;  and  in  his  report  recommended  that  the 
opening  should  be  thus  closed  by  the  government.  Assuming  that 
the  gap  was  filled  up  by  a  structure  18  inches  above  the  main  level 
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of  the  old  dam,  and  280  feet  long,  be  testified  that  this  ohstmction 
"woald  certainly  raise  the  water  at  Holyoke  in^the  lower  stages  of  the 
river.  The  reasons  are  that  the  obstruction  contracts  the  water-way 
at  Enfield,  and  thereby  raises  the  water  flowing  over  the  reat  of  the 
dam.  This  sets  the  water  back  at  Holyoke,  at  the  lower  stages  of 
the  river,  almost  exactly  the  amount  of  the  rise  at  Enfield.  *  *  * 
Exactly  what  part  of  the  year  this  effect  would  take  place,  I  am  not 
able  to  state  of  my  own  knowledge.  As  the  river  rose  from  the  state 
of  low  water,  the  effect  would  diminish. "  In  his  affidavit,  made  Sep- 
tember 13,  1881,  to  be  used  upon  the  motion  for  a  prelinainary  in- 
junction, he  said:  "There  would  probably  be,  from  the  best  data  in 
nay  possession,  and  my  general  knowledge  of  the  river,  an  average 
of  about  thirty  days  in  each  year  when  the  water  would  be  one  foot 
lower  with  the  gap  as  it  existed  eight  years  ago,  than  with  the  gap 
filled  up  as  at  present."  It  is  evident  that  Gen.  Ellis  was  intention- 
aUy  vague  as  to  the  increase  of  flow  which  would  overcome  the  effect 
of  the  obstruction.  From  the  testimony  in  the  case  no  certain  and 
indisputable  conclusion  can  be  reached,  either  as  to  the  length  of 
time  in  each  year  in  which  the  influence  of  the  present  dam  will  be 
known  at  Holyoke,  or  as  to  the  amount  of  the  flow  of  water  at  \<fhich 
the  influence  of  the  dam  will  cease  to  be  felt ;  but  my  opinion  is  that, 
with  a  flow  of  7,000  cubic  feet  per  second,  the  effect  will  be  un- 
known, and  that  such  effect  will  be  pei'ceived  at  Holyoke  between  30 
and  90  days  during  the  dryest  part  of  the  year. 

Putting  aside  the  testimony  for  the  defendant,  certain  facts  tend 
strongly  to  satisfy  me  that  the  effect  of  the  present  structure  will  not 
be  protracted  and  will  not  be  injuriouB.     They  are  as  follows : 

(1)  When  the  observations  in  regard  to  the  rise  of  the  water  were  taken, 
the  coffer-dam,  the  dimensions  of  which  have  been  given,  was  the  effective 
obstruction  in  the  river,  in  addition  to  that  caused  by  the  pre-existing  dam. 

(2)  Gen.  Ellis'  indisposition  to  commit  himself  in  regard  to  the  point  at 
which  the  effect  will  be  unknown,  when  he  was  testifying  for  the  plaintiff, 
and  his  admission  that  when  he  was  testifying  before  the  legislative  commit- 
tee which  had  the  amendment  of  1881  under  consideration  he  might  have 
said,  in  substance,  that  if  the  dam  was  raised  15  inches,  the  backwater  would 
be  overcome  by  a  slight  rise. 

(3)  His  recommendation  to  the  government  to  close  the  gap,  when  it  was 
apparent  that  such  a  course  would  raise  the  water  about  one  foot  during  30 
days  in  the  year.  He  was  undoubtedly  making  recommendations  which  he 
knew  it  would  be  perfectly  safe  for  the  government  to  act  upon,  and  which 
were  probably  inside  tlie  limit  which  he  thought  that  careful  prudence  would 
suggest. 

The  next  point  is  as  to  the  amount  of  damage  which  is  cansed  By 
the  present  stmcture.  The  rise  is  simply  a  rise  within  the  banks  of 
the  river.  It  overflows  nothing;  it  occupies  no  land.  As  the  works 
of  the  existing  mills  are  arranged,  it  is  impossible  for  this  obstruc- 
tion to  set  back  any  water  upon  their  wheel-pits  or  canals.  The  fall 
on  the  third-level  canal,  as  computed  by  Mr.  Herschel  in  the  order  of 
his  arrangement  of  months,  follows:    Dryest,  or  first,  25.10  feet"; 
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eecond,  24.80  feet;  third,  24.20  feet;  fourth,  23.65  feet;  fifth,  23.10 
feet;  sixth,  22.35  feet;  seventh,  21.65  feet;  eighth,  20.85 feet;  ninth, 
20  feet;  tenth,  18.85  feet. 

The  usual  lease  heretofore  in  use  has  been  for  a  fall  of  24  feet.  It 
is,  of  course,  practicable  for  the  lessors  and  lessees  of  power  at  Hol- 
yoke  to  alter  their  indentures,  and  for  the  lessees  to  alter  their  struc- 
tures so  as  to  utilize  every  inch  of  fall  that  is  attainable  during  the 
dryest  portion  of  the  summer,  and  it  may  be  possible  for  the  plain- 
tiff so  to  arrange  jts  contracts  with  the  present  lessees,  or  with  the 
purchasers  of  unsold  mill-powers,  as  to  derive  a  pecuniary  beneht  from 
the  slight  additional  amount  of  fall  during  this  dry  period;  but  the 
damage  which  will  accrue  to  the  plaintiff  from  the  present  Enfield 
dam  seems  to  me  to  be  theoretical  and  fanciful  rather  than  actual. 
In  the  months  of  August  and  September  it  might  have  a  nominal  ad- 
vantage if  the  gap  had  not  been  filled,  but  I  cannot  deem  it  reason- 
able that  no  change  should  be  permitted  in  the  structures  for  the 
benefit  of  navigation  16  miles  distant  from  Uolyoke,  in  order  to  fur- 
nish the  Holyoke  company  with  an  advantage  which  consists  far  more 
in  theory  than  in  fact.  During  nine  or  ten  months  in  the  year  this 
obstruction  will  not  be  known  at  Holyoke ;  during  two  or  three  months 
it  can  be  perceived;  but  it  prcctioally  does  no  damage  to  the  owners 
of  the  water-power. 

In  regard  to  the  raising  of  the  dam  above  ite  present  height  to  the 
point  authorized  by  the  amendment  of  1881,  I  am  of  opinion  that  it 
would  produce  to  the  plaintiff  a  pecuniary  injury  for  a  period  of  six 
or  seven  months  in  the  year  by  the  diminution  of  its  fall,  but  not  by 
an  overflow  of  its  land  or  a  taking  of  its  property, — an  injury  which  is 
called  a  consequential  injury.  McKecn  v.  Delaware  Division  Canal 
Co.  49  Fa.  St.  424.  The  defendant  admits  in  its  answer  that  it 
claims  the  right  to  raise  its  dam  to  the  point  authorized  by  the 
amendment,  and  that  it  proposes  to  do  so  whenever  necessary. 

The  defendant  insists  that  inasmuch  as  the  state  of  Connecticut 
authorized  the  addition  to  the  dam  for  the  purpose  of  improving  the 
navigation  of  Connecticut  river  within  the  limits  of  the  state,  any 
consequential  injury  not  amounting  to  the  taking  of  land,  which  is 
occasioned,  in  the  exercise  of  ordinary  care,  by  reason  of  such  im- 
provement to  the  land  of  a  riparian  proprietor,  is  damnum  absque  in- 
juria; and  it  may  be  considered  as  settled  that  where  a  state,  by  it- 
self or  by  its  agents,  in  the  construction  of  works  authorized  or  directed 
by  the  legislature  of  such  state  for  the  benefit  of  the  navigation  of  a 
navigable  river  within  its  borders,  causes,  without  malice,  and  in  the 
exercise  of  ordinary  care,  a  necessary  consequential  injury  to  land 
within  its  borders,  no  relief  will  be  granted  against  such  injury.  The 
state  and  federal  courts  concur  in  the  assertion  of  this  principle. 
The  supreme  court  of  errors  of  Connecticut  says,  in  regard  to  works 
erected  for  the  improvement  of  the  navigation  of  Connecticut  river : 
"The  public,  being  the  owners  of  this  river,  have  an  unquestionable 
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right  to  improve  the  navigation  of  it,  without  any  liability  for  re- 
mote and  consequential  damage  to  individuals."  HoUister  v.  Union 
Co.  9  Conn,  430. 

"Acts  done  in  the  proper  exercise  of  goyernmental  powers,  and  not 
directly  encroaching  upon  private  property,  though  their  consequences 
may  impair  its  use,  are  universally  held  not  to  be  a  taking  within 
the  meaning  of  the  constitutional  provision.  They  do  not  entitle  the 
owner  of  such  property  to  compensation  from  the  state  or  its  agents, 
or  give  him  any  right  of  action.  This  is  supported  by  an  immense 
weight  of  authority.  *  •  »  We  have  examined  the  decisions  of 
the  courts  of  Illinois,  and  others  to  which  we  have  been  referred  by 
the  plaintiffs  in  error,  but  in  none  of  them  was  it  decided  that  a  ripa- 
rian owner  on  a  navigable  stream,  or  that  an  adjoiner  on  a  public 
highway,  can  maintain  a  suit  at  common  law  against  public  agents 
to  recover  consequential  damages  resulting  from  obstructing  a  stream 
or  highway  in  pursuance  of  legislative  authority,  unless  that  author- 
ity has  been  transcended,  or  unless  there  wa.s  a  wanton  injury  in- 
flicted, or  carelessness,  negligence,  or  want  of  skill  in  causing  the 
obstruction."     Tramp.  Co.  v.  Chicago,  99  U.  S.  635. 

In  this  case  the  injury  will  be  caused  to  property  beyond  the  limits 
of  Connecticut,  and  the  question  arises  whether  the  doctrine  which 
has  been  asserted  is  applicable  to  this  state  of  facts.  This  question 
has  never,  so  far  as  I  can  ascertain,  been  decided  by  the  courts  of 
this  country.  The  question  has  arisen  whether,  by  virtue  of  the  right 
of  eminent  domain,  one  state  can  take  or  subject  to  public  use  land 
in  another  state,  and  the  decisions  have  naturally  been  against  such 
a  power.  Farnum  v.  Canal  Corp.  1  Sumn.  46;  Salishury  Milla  v.  For- 
aa'Uh,  57  N.  H.  124;  Wooster  v.  Great  FalU,  etc.,  Co.  39  Me.  246 ;  U.  S. 
v.  Ames,  1  Wood.  &  M.  76.  In  two  cases  which  have  recently  arisen 
in  federal  courts,  and  which  involved  the  right  of  a  state  to  regulate 
or  to  improve  the  navigation  of  a  river  wholly  within  its  limits,  the 
judges  h&ve  carefully  limited  their  decisions  to  the  facts  in  the  cases. 
Escanaba  Co.  v.  Chicago,  107  U.  8.  678;  8.  C.  2  Sup.  Ct.  Rep.  185; 
Hu8e  V.  Glover,  15  Fed.  Rep.  296.  Important  suggestions  which  bear 
upon  the  question  in  this  case  are  made  by  Judge  Tbeat  in  liutz  v. 
St.  Louis,  7  Fed.  Rep.  438,  and  by  Mr.  Justice  McLean  in  Palmer  v. 
Com'rs  Cvyahoija  Co.  3  McLean,  226. 

The  rule  which  has  been  referred  to  is  based  upon  the  principle 
that  the  improvement  of  the  navigation  of  navigable  rivers  within  a 
state  is  part  of  the  state's  governmental  duties,  and  that  the  work 
which  is  done  towards  such  improvement  is  done  in  the  discharge  of 
the  governmental  powers  of  the  state,  and  that  the  land  of  the  riparian 
proprietor  within  the  state  is  subject  to  the  just  exercise  of  this  power ; 
and  that  when  the  state  undertakes  to  exercise  its  governmental  power 
the  public  good  is  paramount  to  the  consequential  injury  of  land  which 
is  incidentally  and  necessarily  affected  by  the  improvement.  The 
land  is  under  the  jurisdiction  of  the  state,  and  the  state  derives  the 
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power  to  iufliot  remote  and  consequential  injuries  upon  it  by  virtue  of 
such  jurisdiction.  The  owner  of  land  abutting  upon  a  navigable  river 
owns  it  subject  to  the  right  of  the  state  to  improve  the  navigation  of 
the  river,  because  the  land  is  within  the  govermental  control  of  the 
state;  but  it  seems  to  me  that  the  state  obtains  by  virtue  of  its  gov- 
ernmental powers  no  control  over  or  right  to  injure  laiid  without  its 
jurisdiction.  Jurisdiction  confers  the  power  and  the  right  to  inflct 
consequential  injury,  but  when  no  jurisdiction  exists  the  right  ceases 
to  exist.  It  is  a  recognized  principle  that  the  statutes  of  one  state  in 
regard  to  real  estate  cannot  act  extraterritorially.  As  Connecticut 
has  no  direct  jurisdiction  or  control  over  real  estate  situate  in  another 
state;  it  cannot  indirectly,  by  virtue  of  its  attempted  improvement  of 
its  own  navigable  waters,  control  or  subject  to  injury  foreign  real 
estate.  If  this  resolution  is  a  bar  to  an  action  for  any  consequential 
injury  to  land  or  to  rights  connected  with  land  in  Massachusetts,  Con- 
necticut is  acting  extraterritorially. 

Let  there  be  a  decree  enjoining  the  defendant  against  any  further 
raising  of  its  present  dam,  and  against  constructing  a  new  dam  or 
dams  to  a  greater  height  than  the  height  occupied  by  the  respective 
portions  of  the  present  structure. 


Union  Trust  Co.  of  J<ew  York  v.  Nevada  &  O.  R.  Co. 
Mason  and  others  v,  McMurray  and  others. 

(Cireuit  Court,  D.  Nevada.     March  23,  1884.) 

Ratlkoad  Bonds  —  Kiqhts  of  Hoi/Dbr  Unaffected  by  Subsequent  Fraudu- 
lent Issue. 

One  who  purchases  from  a  railroad  company  their  bonds,  under  the  assur- 
ance that  no  further  indebtedness  sliall  be  placed  on  the  portion  of  road  then 
constructed,  enjoys  all  his  rights  against  the  company;  unaffected  by  those  of 
a  purchaser  of  bonds  issued  subseqiienily  in  violation  of  the  assurance. 

In  Equity, 

Sarin,  J.  The  above- entitled  suits  are  submitted  upon  the  samd 
testimony.  The  first-entitled  snit  was  brought  in  this  conrt  by  tbe 
Union  Trust  Company  of  New  York,  to  foreclose  a  certain  trust  deed 
executed  by  the  Nevada  &  Oregon  Bailroad  Company  to  secure  the 
payment  uf  certain  first  mortgage  bonds  (310  in  number,  of  the  de- 
nomination of  $1,000  each)  and  coupons,  executed  by  said  railroad 
company,  in  the  payment  of  which  default  had  been  made.  In  that 
suit  an  interlocutory  decree  was  entered  August  7,  1883,  final  decree 
being  reserved  until  the  testimony  shouxd  be  taken  and  submitted  in 
the  two  cases.  Tbe  second  suit  was  brought  by  complainants,  who 
are  the  owners  of  said  310  bonds,  secured  by  said  trust  deed,  fore- 
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closed  in  the  first-named  suit.  The  object  of  this  second  suit  is  to 
have  declared  fraudulent  and  void,  as  against  complainants,  an  issue 
of  147  bonds  of  said  railroad  company,  (of  the  value  of  $1,000  each,} 
and  claimed  by  respondents  to  be  equally  secured  by  said  trust  deed 
with  the  810  bonds  held  by  complainants. 

The  pleadings  are  somewhat  voluminous.  The  bill  alleges  that  on 
the  twenty-fifth  of  April,  1831,  said  railroad  company  duly  executed 
3,000  bonds,  of  the  value  of  $1,000  ep/ch,  bearing  8  per  cent,  interest, 
payable  A.  D.  1930,  interest  payable  semi-annually,  and,  in  default 
of  payment  of  interest  when  due,  the  principal  should  become  due  at 
the  option  of  the  bolder  of  the  bonds.  On  the  same  date  said  rail- 
road company,  to  secure  the  payment  of  said  bonds,  duly  executed  to 
the  Union  Trust  Company  of  New  York,  in  trust  for  the  bondholders, 
a  mortgage  upon  its  francbise  and  properly  in  the  state  of  N.evada. 
These  bonds  were  to  be  of  no  validity  until  certified  to  by  said  trust 
company.  The  trust  company  certified  to  only  600  of  these  bonds. 
Of  these  bonds  so  certified,  complainants  purchased  310,  for  value, 
paying  therefor,  as  shown  by  the  testimony,  $248,000.  The  bill 
further  alleges  that  these  bonds  were  so  purchased  by  complainants 
on  the  distinct  and  positive  agreement  by  said  railroad  company 
that  no  more  than  $10,000  of  said  bonds  should  be  issued  for  each 
completed  mile  of  said  road,  as  the  same  Ehould  be  built;  that  only 
31  miles  of  said  road  were  ever  completed ;  that  said  railroad  com- 
pany wrongfully  procured  from  said  trust  company  the  290  bonds  re- 
maining from  said  600  bonds  so  certified,  and  has  in  fraud  of  the 
rights  of  complainants  wrongfully  disposed  of  147  of  the  same.  The 
respondents  deny  that  said  railroad  company  ever  made  or  entered 
into  any  agreement  by  which  it  was  limited  to  an  issue  of  bonds  at 
the  rate  of  $10,000  per  mile  of  completed  road,  or  at  any  limited  rate 
whatever.  And  it  alleges  that  respondents  are  bona  fide  purchasers 
of  said  147  bonds,  without  notice,  for  value,  and  are  entitled  to  all  of 
the  benefits  arising  to  them  as  such. 

In  examining  the  testimony  it  will  be  well,  to  avoid  confusion,  to 
note  these  facts  in  reference  to  the  date  of  the  organization  of  the 
"Nevada  &  Oregon  Railroad  Company,"  the  defendant  in  this  action, 
and  the  organization  of  "The  Nevada  &  Oregon  Eailroad  Company," 
the  predecessor  in  interest  of  said  company,  defendant.  The  names 
of  the  companies  are  the  same,  excepting  that  the  definite  article 
"the"  is  not  prefixed  to  the  railroad  company  defendant  in  this  suit. 
"The  Nevada  &  Oregon  Railroad  Company"  was  organized  in  Nevada 
on  the  first  of  June,  1880.  Its  object  was  to  construct  a  railway  300- 
miles  in  length,  more  or  less,  with  various  branches.  The  proposed 
line  of  railway  was  divided  into  "divisions,"  with  appropriate  names 
for  each  division.  The  portion  of  the  line  extending  from  Reno  to 
Beckwith  pass,  and  northerly,  was  called  the  "Reno  division,"  and  is 
so  named  and  called  by  witnesses  in  the  testimony.  On  the  twenty- 
sixth  of  August,  1880,/this  company  entered  into  a  contract  with  one 
v.20,no.2— 6 
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Thomas  Moore  for  the  construcMon  of  the  road.  By  that  contract 
said  company  agreed  "that  fifty-year  eight  per  cent,  first  mortgage 
bonds,  to  the  extent  only  of  $10,000  per  mile,  and  capital  stock  to 
the  extent  of  only  $20,000  per  mile,  for  the  first  185  miles,  will  be 
issued."  In  providing  for  making  payments  to  Moore  for  the  work, 
when  completed,  said  contract  further  provided  for  the  payment  to 
him  of  "$100,000  in  lawful  money,  and  $310,000  in  the  first  mort- 
gage  bonds,  and  $450,000  in  the  capital  stock  of  said  railroad  stock, 
for  the  Beno  division,  as  far  as  Beckwith  pass,  being  thirty  miles, 
more  or  less." 

On  the  fourth  of  December,  1S80,  said  railroad  company  and  said 
Moore  entered  into  another  contract  in  reference  to  building  the  road. 
This  contract  provided  that  the  Beno  division,  should  be  first  con- 
structed from  Beno  to  Beckwith  pass,  the  company  to  pay  at  a  cer- 
tain prescribed  rate  shotild  the  distance  exceed  31  miles. 

Section  6  of  this  contract  is  as  follows : 

"The  company  shall  deposit  with  a  trustee  in  New  York,  on  or  before  .Tan- 
uary  10,  A.  D.  1881,  $10,000  in  cash  and  the  $450,000  stock,  and  on  or  bui'ore 
January  25.  1881,  the  $310,000  in  first  mortgage  bonds." 

Sec.  7.  "Nothing  in  this  contract  is  to  be  construed  as  abating  or  impair- 
ing any  portion  of  the  contract  of  August  26,  A.  D.  1880,  which  is  hereby 
extended  in  all  matters  not  coudicting  with  the  provisions  of  this  instru- 
ment," etc. 

Sec.  8.  "The  entire  stock  to  be  issued  upon  the  line  from  Bono  to  the  tem- 
porary terminus,  as  herein  stated,  (■  at  a  point  near  Beckwith  pass;'  see  sec- 
tion 1,)  sliall  be  limited  to  $600,000,  without  reference  to  any  excess  in  dis- 
tance over  30  miles,  and  the  first  mortgage  bonds  upon  the  same  to  $310,000. " 

On  the  same  day,  December  4,  1880,  said  company  and  said 
Moore  entered  into  another  contract,  by  which  Moore  was  to  con- 
struct 170  miles  of  said  road  from  Beckwith  pass  to  the  Oregon  line, 
"on  the  same  basis  as  agreed  upon  for  the  first  thirty  miles  of  said  di- 
vision," and  the  company  agreed  to  pay  therefor  "a  total  of  $500,000 
in  cash  and  $1,700,000  in  first  mortgage  bonds,  the  same  being  total 
issue  upon  said  line,  and  $2,850,000  in  the  capital  stock;"  the  issue 
of  first  mortgage  bonds  being  at  the  rate  of  $10,000  per  mile.  On  the 
first  day  of  February,  1881,  said  Moore  and  said  company  entered 
into  another  contract,  the  company  having  failed  to  make  payments, 
as  stipulated  in  the  former  contract,  for  work  done  by  Moore  on  this 
line  from  Beno  to  Beckwith  pass — these  31  miles. 

Section  3  of  this  contract  provided : 

"The  party  of  the  second  part  is  to  deliver  to  the  party  of  the  first  part  the 
$450,000  of  stock  as  soon  as  engrossed  and  certificates  can  be  signed,  and  the 
$310,000  first  mortgage  bonds  as  soon  as  engrossed  and  can  be  properly  signed, 
and  all  on  or  before  March  Slst,  proximo." 

This  contract  was  not  to  impair  any  former  contracts  made  between 
the  parties. 

On  the  twenty-fifth  day  of  April,  1881,  the  "Nevada  &  Oregon  Bail- 
road  Company"  was  organized,  the  company  defendant  in  this  action. 
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Its  object  was  the  same  as  that  of  "The  Nevada  &  Oregon  Railroad 
Company."  It  was  the  successor  of  the  last-named  corporation,  and 
b;  transfer  and  assignment  it  succeeded  to  all  its  rights,  property, 
franchises,  and  contracts,  and  debts  also.  By  contract  entered  into 
with  Moore  on  the  twenty-sixth  of  April,  1S81,  the  defendant  corpo- 
ration adopted,  ratified,  and  confirmed  all  of  the  contracts  hereinbe- 
fore mentioned,  and  renewed  them  in  all  respects  with  Moore.  On 
the  tweuty-fonrth  of  May,  1881,  Moore  and  the  defendant  corporation 
extended  for  one  year  the  contract  entered  into  by  Moore  and  "Nevada 
&  Oregon  Bailroad  Company"  for  the  bnilding  of  the  170  miles  of 
road  from  Beckwitb  pass  to  the  Oregon  line.  Moore  went  on  under 
these  varioos  contracts,  and  graded  32  miles  on  the  first  section  north 
from  Beno,  and  commenced  grading  on  the  170  miles  running  north 
from  Beckwith  pass.  He  also  laid  about  17 miles  of  track  from  Beno 
northerly,  and  provided  certain  roiling  stock  and  other  materials. 
Moore  became  embarrassed,  and  on  about  November  16, 1881,  aban- 
doned his  contracts  and  left  the  state.  From  that  time  forward  the 
company  assumed  the  management  of  the  road  and  conducted  its 
future  operations  as  best  it  could.  The  company  was  in  a  very  em- 
barrassed condition.  It  was  largely  in  debt,  and  without  money  or 
resources  of  any  kind  to  meet  its  liabilities.  It  bad  attempted  to 
build  and  equip  a  railroad  without  first  having  provided  any  adequate 
means  for  so  doing. 

On  the  twenty-fifth  of  March,.  1882,  Moore,  as  party  of  the  first 
part,  the  railroad  company,  defendant,  of  the  second  part,  D.  W. 
Balch,  H.  J.  McMarray,  A.  H.  Manning,  W.  F.  Berry,  and  C.  A. 
Bragg,  of  the  third  part,  and  Alvin  Burt,  as  trustee,  of  the  fourth  part, 
entered  into  an  agreement,  the  object  of  which  was  to  adjust,  a» 
therein  provided,  the  then  unsettled  business  matters  between  Moore 
a»d  the  railroad  company.  This  contract  recognizes  the  fact  that 
the  railroad  company  had  issued  to  Moore  these  310  first  mortgage 
bonds;  that  he  had  negotiated  them  with  Moran  Bros.,  complainanta 
in  the  second  above  entitled  suit;  that  he  had  been  paid  for  210  of 
said  bonds  by  Moran  Bros.,  and  that  they  held  the  remaining  of  said 
bonds  subject  to  contract  with  Moore,  to  be  paid  for  as  the  road  waa 
eompleted.  By  this  contract  Moore  surrendered  his  rights  in  these 
bonds  for  the  benefit  of  the  railroad  company,  which  subsequently 
drew  the  money  dOe  upon  them.  Section  11  of  this  contract  is  as 
follows : 

"The  parties  of  the  second  and  third  part  hereby  covenant  and  agree,  for 
themselves  and  the  other  stockholders,  and  for  the  creditors  of  the  party  of 
the  first  part,  as  follows,  via. :  •  *  *  (6)  That  no  second  mortgage  shall 
be  made,  issued,  or  recorded  upon  said  railroad  or  any  portion  thereof. 

"That  the  issue  of  first-mortgage  bonds  thereon  shall  be  limited  to  ?10,00O 
per  mile  of  completed  road,  or  such  an  amount  that  the  annual  interest  charge 
thereon  shall  not  exceed  8800  per  mile  of  completed  road,  and  also  that  the 
Issue  of  capital  stock  of  said  company  shall  be  limited  to  $20,000  per  mile  of 
said  railroad." 


Digitized  by 


Google 


84  FEOEBAL   BSPOBTKS. 

Pursuant  to  this  contract,  on  the  twenty-sixth  of  April  following, 
Moore  and  Moran  Bros,  join  in  a  communication  to  Baich,  as  presi- 
dent of  said  railroad  company,  informing  him  of  the  terms  upon  which 
be  can,  as  the  road  is  completed,  draw  upon  complainants  for  $75,- 
000,  the  balance  due  upon  these  100  bonds.  These  funds  were  so 
drawn,  and  with  them  the  road  was  completed  the  31  miles.  It 
should  be  noted  that  this  contract  of  March  25,  1882,  was  entered 
into  by  Balch,  as  president  of  and  on  behalf  of  said  railroad  com- 
pany, pursuant  to  a  resolution  of  the  board  of  directors  of  said  com- 
pany, adopted  January  13, 1882,  prior  to  his  departure  from  Reno  to 
New  York  for  the  purpose  of  endeavoring  to  effect  a  settlement  of  the 
business  of  the  company.  And  this  contract,  if  not  formally  ratified 
by  the  directors  of  the  company  by  resolution  adopted  to  that  effect, 
was  actually  ratified  by  the  company,  by  its  acting  upon  it, — carrying 
out,  to  some  extent,  at  least,  its  provisions,  and  accepting  the  benefits 
arising  therefrom,  and  especially  in  drawing  and  using  the  balance 
due  upon  the  100  bonds  paid  by  Moran  Bros,  after  its  execution. 
Now,  all  of  these  various  contracts  conclusively  show  this,  that  this 
railroad  company,  defendant,  and  its  predecessor,  had  repeatedly  con- 
tracted with  Moore,  and  promised  and  held  out  to  the  public  that 
upon  no  part  of  the  line  of  its  road  should  there  be  issued  more  than 
$10,000,  in  first-mortgage  bonds,  for  each  mile  of  completed  road. 
It  was  upon  this  condition  and  agreement  that  Moran  Bros,  pur- 
chase^d  these  bonds.  Charles  Moran,  one  of  the  complainants,  testi- 
fies that  the  railroad  company  issued  its  circulars  to  that  effect;  that 
he  saw  them ;  that  this  limitation  was  the  condition  in  the  purchase 
of  the  bonds;  that  they  would  not  have  advanced  1 11,000  per  mile 
upon  the  road.  He  is  supported  in  this  by  the  testimony  of  Moore, 
Fowler,  and-  Balch,  and  by  every  contract  in  evidence  executed  either 
by  the  railroad  company,  defendant,  or  by  its  predecessor,  and  subse- 
quently ratified  by  the  Nevada  &  Oregon  Railroad  Company.  And 
this  testimony  is  wholly  uncontradicted. 

Can  we  believe  that  these  complainants  did,  or  that  any  business 
man  or  firm  would,  make  advances  to  this  or  any  railroad  company 
upon  its  first  mortgage  bonds,  and  no  limit  be  fixed  upon  the  amount 
of  issue  of  snch  bonds  ?  These  various  contracts  in  evidence  were 
aflSrmed  and  reaffirmed  by  this  railroad  company,  defendant,  in  every 
subsequent  transaction  wherever  the  issue  of  first  mortgage  bonds  is 
mentioned.  The  limitation  upoii  the  issue  of  first  mortgage  bonds  is 
the  sole  condition  which  gave  the  bonds  value,  and  made  it  possible 
to  negotiate  them ;  and  whoever  purchased  any  of  these  first  mortgage 
bonds  upon  the  faith  of  this  railroad  company,  as  pledged  in  these 
contracts  with  Moore,  limiting  the  amount  of  issue,  is  as  much  en- 
titled to  the  benefit  of  those  contracts  in  this  respect  as  though  they 
had  been  made  with  the  purchaser  himself.  These  contracts,  though 
private  as  to  Moore,  inure  to  the  benefit  of  all  in  privity  with  him  in 
the  purchase  of  any  of  those  bonds  upon  the  faith  of  '^the  company 
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therein  plighted.  If  this  corporation,  defendant,  can  now  set  those 
contracts  aside,  can  absolve  itself  from  its  obligations,  repeatedly  ' 
afOrmed,  and  especially  so  by  its  contract  of  March  25,  18S2,  and 
after  it  has  drawn  from  complainants,  Moran  Bros.,  $75,000  by  vir- 
tue of  that  contract, — if  this  can  be  done,  is  it  nx>t  time  that  men 
cease  to  enter  into  contracts?  The  directors  of  this  railroad  com- 
pany knew  of  these  contracts ;  they  were  officially  bound  to  know  of 
them;  and  had  affirmed  all  of  them  which  were  made  prior  to  the 
organization  of  the  corporation,  defendant.  It  is  manifest,  from  tbe- 
evidence,  that  they  knew  and  realized  that  the  issue  of  these  first 
mortgage  bonds  was  limited  to  $10,000  per  mile  of  completed  road, 
and  it  cannot  be  seriously  contested. 

Moore  abandoned  his  contracts  and  left  the  state  in  November, 
1881.  The  company  then  undertook  the  management  and  comple- 
tion of  the  31  miles  of  road.  The  position  of  the  directors  was  far 
from  being  a  pleasant  one.  Many  of  them  had  advanced  their  entire 
means  to  aid  the  company  with,  then,  but  little  prospect  or  hope  of 
recovering  their  advances.  The  directors  were  importuned  and  har- 
rassed  by  creditors  of  the  company  on  every  side.  Upon  this  point, 
Balch,  president  of  the  company,  testifies:  "One  time,  I  remember, 
we  were  in  session,  and  a  lot  of  fellows  came  in  there  and  wanted  to 
hang  us.  That  is  the  kind  of  talk  we  had."  These  147  bonds  had 
not  then  been  issued;  they  were  issued  afterwards.  Was  it  "that 
kind  of  talk"  which  finally  caused  them  to  be  issued,  and  against  the 
better  judgment  of  the  board  of  directors?  From  March  25,  1882, 
to  November  20th  following,  the  board  had  been  acting  under  the  con- 
tract of  date  March  25,  1883,  made  between  Moore,  the  company, 
Balch  and  others,  and  Burt,  recognizing  its  obligations  and  accepting 
its  benefits.  But  the  aflfairs  of  the  company  grew  no  better  during 
this  time,  and,  on  the  twentieth  of  November,  a  resolution  was  adopted 
by  the  board  directing  the  president  of  the  company  to  draw  these 
290  bonds  from  the  trust  company  and  to  negotiate  them.  It  is  not 
a  matter  of  surprise  that  he  found  no  sale  for  them  for  cash, — no  one 
who  wished  to  part  with  his  money  for  them.  It  cannot  be  contended, 
under  the  evidence,  that  any  of  these  holders  of  these  147  bonds,  re- 
spondents in  this  second  suit,  are,  in  any  legal  sense,  innocent  pur- 
chasers thereof  for  value.  Not  one  of  them  was  sold  to  any  of  said 
respondents  for  cash.  Not  a  dollar  changed  hands  upon  their  trans- 
fer. They  were  each  and  all  of  them  issued  to  persons  who  held  pre- 
.existing  claims  or  demands  against  the  company,  or  against  the  di- 
rectors, or  against  Moore,  which  had  been  assumed  by  the  company, 
or  for  services  rendered,  or  to  be  rendered,  to  the  company.  There 
is  no  conflict  of  testimony  on  this  point.  Some  of  the  respondents 
merely  hold  them  as  security  for  debts  due  them  from  the  persons  to 
whom  they  were  originally  issued.  The  creditors  of  the  company 
evidently  took  the  bonds,  as  they  were  all  the  company  had  to  give, 
and  the  company  issued  them  with  a  liberal  hand.    I  cannot  but  hold 
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that  this  issue  of  these  147  bonds  was  and  is  wholly  fraudulent  and 
void  as  against  Moran  Bros.,  complainants  in  this  second  suit.  And 
such  is  the  judgment  of  the  court  thereon.  To  hold  otherwise  would 
be  doing  great  wrong,  not  only  to  complainants,  but  to  all  persons  who 
repose  faith  in  the  solemn  contracts  and  obligations  of  men  or  cor- 
porations. 

The  legality  of  the  issue  of  these  290  bonds,  and  the  disposal  of 
these  147  of  the  same,  is  the  real  matter  to  be  determined  in  this  suit. 
Jt  is  immaterial  to  complainants  what  might  be  the  judgment  of  the 
court  upon  the  action  of  the  board  of  directors  in  auditing  and  al- 
lowing against  the  railroad  company  the  various  claims  and  demands, 
aggregating  this  large  sum  of  $147,000.  This  subject  is  not  properly 
before  the  court  in  this  suit.  The  single  issue  here  is,  and  in  which 
both  parties  are  alike  interested,  are  the  holders  of  any  of  these  147 
bonds  entitled  to  come  in  and  share  with  Moran  Bros.,  complainants, 
in  the  proceeds  arising  from  the  sale  lunder  the  trust  deed,  foreclosed 
in  the  ^rst-entitled  suit.  The  court  has  adjudged  that  they  are  not, — 
at  least  not  until  complainants  shall  be  first  paid  the  amounts  due 
them,  with  interest  and  costs,  from  the  proceeds  arising  from  such 
sale.  A  large  amount  of  testimony  has  been  taken  upon  this  outside 
issue,  but  the  court  does  not  feel  called  upon,  to  decide  or  consider 
this  branch  of  the  case. 

The  railroad  company,  defendant,  or  the  stockholders  therein,  might 
seek  to  avoid  and  set  aside  the  action  of  the  board  of  directors,  in 
assuming  any  or  all  of  the  claims  and  demands  which  were  by  the 
board  of  directors-  audited  and  allowed  against  the  company.  But 
the  voice  of  the  company  is  not  heard  in  its  own  behalf  in  this  case. 
The  personal  interest  of  the  directors  in  this  suit  has  risen  superior 
to  that  of  the  company  which  they  represent.  A  very  large  major- 
ity, in  amount,  of  the  claims  audited  and  allowed  by  the  board  of 
directors,  and  for  which  these  bonds  were  issued,  were  the  personal 
claims  and  demands  of  the  directors  themselves,  and  embraced  al- 
most every  conceivable  demand.  Should  anyone  care  to  examine, 
in  the  light  of  the  law,  the  action  of  this  board  of  directors  in  the 
management  of  the  affairs  of  the  company,  the  following  authorities 
will  be  found  applicable  and  instructive:  Pierce,  R.  R.  36,  40; 
Field,  Corp.  §§  162-167,  172-176,  and  notes;  Perry,  Tmsts,  207, 
814 ;  City  of  San  Diego  v.  S.D.  dL.A.  B.  Co.  44  Cal.  106 ;  Wilbur  v. 
Lynde,  49  Cal.  290;  Forbes  v.  McDonald,  Id.  98;  Chamberlain  v.  P. 
W.  G.  Co.  54  Cal.  103;  1  Lead.  Gas.  Eq.  (H.  &  W.)  208-222;  Cum- 
berland Coal  Co.  V.  Sherman,  30  Barb.  553 ;  Wardell  v.  Railroad  Co. 
103  U.  S.  651. 

Tested  by  these  authorities,  the  action  of  this  board  of  directors 
would,  in  many  respects,  be  subject  to  criticism  at  least. 

Let  final  decrees  be  entered  in  each  of  the  above-entitled  cases,  in 
accordance  with  the  opinion  herein  expressed. 
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(Jbbw  V.  St.  Louis,  K.  &  N.  W.  Ey.  Co.* 
{Oireuit  Court,  'B.  D.  Muiouri.    April  26, 1884.) 

1.  £Tn>KNCB— BuKDBir  OF  Proof. 

In  an  action  for  damages  for  an  injury  caused  by  tlie  defendant's  neA^Hgence, 
the  burden  of  proving  tlie  negligence  alleged  is  on  the  plaintiff;  the  burden  of 
proving  contributoiy  negligence  is  on  the  defendant. 

2.  Bams — Pkkbdmftion  of  Fact. 

Other  tilings  being  equal,  positive  testimony  is  more  to  be  relied  upon  than 
negative. 

3.  Kbouokncb— Ski^ection  of  Emflotbb. 

It  is  the  duty  of  railroad  coDipanies,  in  emploving  servants,  to  u^e  cnrc  and 
diligence,  to  select  only  those  persons  who  arent  and  proper  for  the  positions 
they  are  intended  to  fill.  The  degree  of  care  required  is  measured  by  the  na- 
ture of  the  duties  to  be  performed  by  the  servants.  The  more  impurLant  the 
duties  the  greater  the  care. 

4.  Same — Neolioeiice  of  Co-emfloye. 

Where  an  employe  of  a  railroad  company  is  injured  through  the  ncgl'gence 
of  ft  co-employe  the  company  is  not  liaule  unless  the  employe  at  fault  w.is  in.^ 
competent,  and  was  known,  or  might,  by  the  use  of  diligence,  have  been  known, 
to  be  so  when  employed,  or  was  retaineid  in  his  position  by  the  company  after 
it  knew,  or  should  have  known,  of  his  incompetency. 

fi.    I5AMK. 

But  where  the  negligence  of  the  co-employe,  in  combination  with  the  com- 
pany's negligence,  causes  the  injury,  the  company  is  liable. 

6.  Same — Intemperate  Cosddctor. 

It  is  an  act  of  negligence  on.  the  pnrt  of  a  railroad  company  to  employ  or 
keep  in  its  employment  a  freight  conductor  known  to  be  intemperate,  or  who 
is  intemperate,  and  whose  intemperance  it  miglit  have  discovered  by  the  use 
of  proper  diligence. 

7.  Bake— NkoliIgenck  of  Oo-empi,otb. 

Where  an  employe  of  a  railroad  company  is  injured  wllhout  negligence  on 
bis  part,  by  an  accident  contributed  to  by  the  negligence  of  a  co-employe, 
whom  it  was  negligent  on  the  part  of  their  employer  to  employ,  the  company 
is  liable. 

8.  Same— Who  are  hot  Co-emplote8. 

Train  dispatchers  and  train  masters  are  not  co-employes  of  locomotive 'flre- 
mun,  within  the  meaning  of  the  rule  as  to  negligence  of  co-eraployea 

9.  Same — Rttleb  amo  Reoolations. 

It  is  negligence  on  the  part  of  railroad  companies  to  fail  to  adopt  such  rules 
and  regulations  as  are  proper  and  necessary  for  the  protection  of  the  8af>.ty  of 
its  employes. 

10.  Same:. 

It  is  equally  negligent  to  adopt  rules  tending  to  impair  the  safety  of  em- 
ployes. 

11.  Same— Usages  and  Cdbtoms— Doty  of  Emflotes. 

It  is  the  duty  of  the  employes  of  railroad  companies  to  comply  with  all 
reasonable  rules  and  regulations  of  the  company,  and  all  reasonable  usages  and 
customs  of  the  road,  which  are  brought  to  their  knowledge. 

12.  Same— Exemption  from  RKapoNsiBiLrrr  for  Neouoencb. 

A  railroad  company  cannot  exempt  itself  from  responsibility  for  negligence 
by  its  rules  and  regulations. 

13.  Same — Cohtribctqrt  Neoligencb. 

Where  the  plaintiff's  own  negligence  has  directly  tended  to  cause  the  injoiy 
coroplltined  of  he  cannot  recover. 

14.  Same. 

Employes  of  railroad  companies  are  hound  to  use  that  degree  of  care  to  es- 
cape iniuries  which  the  nature  of  their  employment  calls  for. 


iBcportetf  by  BenJ.  F.  Rex,  Ksq.,  of  the  St.  Louis  bar. 
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15.  Same — iNjunree  SnsTAniED  in  the  Perfobmahcb  of  Ditties  Outside  of 
THE  Scope  of  Eicploymbnt. 

Where  a  man  Toluntarily  assumes  duties  that  do  not  belong  to  tiim,  and  is  in- 
jurud  in  consequence  of  his  own  ignorance,  negligence,  or  lack  of  skill,  com; 
binc'd  with  the  negligence  of  defendant,  he  cannot  recover ;  but  if  a  subordinate 
is  commanded  by  bis  superior  to  do  anything  outside  of  his  employment  and 
Tvhich  he  is  not  competent  to  perform,  and  his  lack  of  skill  or  ignorance,  com- 
bined with  the  negligence  of  his  employer,  causes  him  to  suffer  an  injury,  the 
question  of  wlietlter  or  not  he  has  been  guilty  of  negligence  is  a  question  of 
fact  for  the  jury. 

16.  Measuke  of  Dauaoes. 

In  computing  dumagos  for  a  physical  injury,  impairment  of  capacity  to  carw 
money,  loss  of  time,  and  the  pain  and  anguish  sullered,  should  be  taken  into 
consideration. 

Motion  for  a  New  Trial. 

This  was  an  action  brought  hy  a  locomotive  fireman  to  recover 
damages  for  a  physical  injury  alleged  to  have  been  caused  by  the 
negligence  of  a  freight  conductor  in  the  defendant's  employment. 

McCrart,  J.,  (charging  jury  orally.)  You  are,  I  suppose,  aware  that 
the  controlling  question  in  this  case  is  the  question  of  negligence.  The 
plaintiff's  allegation  is,  that  he  was  injured  by  the  negligence  of  tlic 
defendant,  the  St.  Louis,  Keokuk  &  Northwestern  Railway  Company. 
That  he  was  injured  while  in  the  service  of  that  company  is  not  dis- 
puted; and  the  case  must  turn,  under  the  facts  given  to  you  in  evi- 
dence and  the  law  as  the  court  will  state  it,  upon  your  decision  of 
the  question  whether  the  railway  company  was  guilty  of  negligence 
causing  or  contributing  to  the  plaintiff's  injury ;  and  if  that  is  found 
in  the  affirmative,  then  the  other  question,  whether  the  plaintiff  him- 
self was  guilty  of- contributory  negligence;  that  is,  negligence  on  his 
part  which  contributed  to  his  injury.  These  questions  you  are  to 
determine  upon  the  proof  that  is  before  you,  in  the  light  of  the  law, 
as  I  shall  state  it. 

.The  particular  negligence  which  the  plaintiff  alleges  or  charges 
against  the  railway  company  is — First,  in  employing  one  Shields  to  act 
in  the  capacity  of  a  conductor  upon  one  of  its  freight  trains,  the  said 
Shields  being  an  unfit  and  improper  person  to  perform  the  duties  of 
that  office,  by  reason,  as  is  alleged,  of  being  addicted  to  habits  of  in- 
temperance. That  is  the  allegation  of  the  plaintiff.  It  is  for  you  to 
say  from  the  proof  whether  that  allegation  is  sustained.  In  consid- 
ering it  you  will  bear  in  mind  the  well-known  rule  of  evidence,  that 
positive  testimony  is  always  more  to  be  relied  upon  than  negative 
testimony.  If  certain  witnesses  testify  to  having  seen  particular 
things,  and  others  testify  that  they  did  not  see  them,  the  testimony 
of  those  who  affirm  is  more  to  be  relied  upon  than  the  testimony  of 
those  who  deny.  And  so  in  regard  to  a  fact  of  this  character.  The 
positive  testimony  of  witnesses  that  a  man  was  intoxicated  at  a  par- 
ticular time  is  better  than  the  testimony  of  those  who  say  that  he  was 
not  intoxicated. 

The  law  upon  this  subject  is  that  it  is  the  duty  of  a  railroad  com- 
pany in  employing  its  servants  to  use  ordinary  care  and  diligence  to 


Digitized  by 


Google 


OBEW    V.  ST.  LOUIS,  K.  &    N.  W.  BY.  00  89 

select  only  those  who  are  fit  and  proper  persons  to  be  engaged  in  that 
duty.  I  use  the  term  "ordinary  care  and  diligence,"  but  in  thia  con- 
nection these  words  have  a  different  meaning  from  what  they  woald 
have  in  some  other  connections.  The  care  and  diligence  which  is 
required  is  measured  by  the  nature  of  the  duties  to  be  performed  by 
the  servant  who  is 'employed.  If  he  is  employed  to  perform  very 
difiScult  and  dangerous  duties,  and  if  by  the  neglect  of  these  duties 
human  life  may  be  imperiled,  then,  of  course,  the  care  which  the 
railroad  company  must  exercise  in  this  selection  is  much  greater  than 
it  would  be  if  he  were  employed  to  perform  other  and  less  important 
duties.  It  has  been  said  by  the  supreme  court  of  the  United  States 
that  it  is  not  improper,  in  connection  with  this  subject,  to  say  that  a 
railroad  company  must  exercise  proper  care  and  caution,  because  the 
care  and  caution  to  be  exercised  in  this  selection  of  agents  to  dis- 
charge duties  so  important  as  these  is  great,  and  more  than  would  be 
required  with  respect  to  other  matters;  and  I  may  say  that  the  very 
same  rule  applies  also  to  the  other  branch  of  the  subject.  The  dili- 
gence which  was  required  of  the  plaintiff  himself  in  the  performance 
of  his  duties  as  an  employe  was  such  as  the  circumstances  and  sur- 
roundings required  him  to  exercise.  If  he  was  performing  a  very 
dangerous  duty,  he  was  called  upon  to  exercise  corresponding  care 
and  diligence,  and  so  with  regard  to  the  employment  of  this  man 
Shields  as  a  conductor.  If  you  find  from  the  evidence  that  he  was 
a  person  of  intemperate  habits,  the  court  charges  you  as  a  matter  of 
law  that  he  was  an  unfit  person  to  be  employed  in  such  service,  and 
if  the  railroad  company  knew  the  fact,  or  if  by  proper  diligence  it 
could  have  ascertained  the  fact,  it  "was  negligence  on  its  part  to  em- 
ploy him.  Furthermore,  if,  after  his  employment  the  railroad  com- 
pany was  advised,  through  its  managing  agents,  of  course,  of  the  fact 
that  he  was  an  intemperate  and  improper  person  and  failed  to  dis- 
charge him,  or  if  by  the  exercise  of  proper  caution  and  care  it  could 
have  ascertained  the  fact  of  his  being  an  improper  person  and  did 
not  do  so,  then  his  employment  or  detention,  as  the  case  may  be, 
was  negligence  on-  the  part  of  the  railway  company.  It  does  not, 
however,  necessarily  follow  from  the  fact  that  the  defendant  employed 
an  incompetent  and  unfit  person  as  conductor  that  the  plaintiff's  in- 
jury resulted  therefrom.  It  is  the  duty  of  the  plaintiff  to  show,  by  a 
preponderance  of  testimony,  that  the  accident  which  resulted  in  his 
injury  was  caused  in  whole  or  in  part  by  the  negligence  of  this  in- 
competent and  unfit  conductor,  it  you  find  that  he  was  such. 

It  is  also  charged  as  a  matter  of  negligence  against  the  railway 
company  that  this  conductor  was  guilty  of  certain  acts  of  negligence, 
and  it  is  necessary  that  I  should  say  to  you  here  that  if  you  find  that 
the  conductor  was  an  unfit  and  improper  person  to  be  employed  in 
this  capacity,  and  the  company  had  notice,  within  the  rule  that  I 
have  laid  down  to  you,  then  his  negligence  becomes  the  negligence  of 
the  company,  and  for  which  the  company  is  responsible.     In  view 
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of  that  rnle,  the  plaintiff  has  ohai^ed  that  this  conductor,  being  tbns 
unfit  and  incompetent,  was  guilty  of  certain  acts  of  negligence  which 
contributed  to  the  injury  complained  of.  Those  acts  of  negligence 
are  as  follows :  It  is  stated  in  the  petition  that  the  conductor  neg- 
ligently delayed  his  train  at  the  station  mentioned;  that  while  the 
train  was  delayed  at  the  station  he  negligently  failed  to  give  any 
warning  to  an  approaching  train ;  that  he  failed  to  carry  three  red 
lights  on  the  rear  of  his  car  for  the  purpose  of  giving  notice  to  an 
approaching  train;  and  that  the  defendant  was  guilty  of  negligence, 
independently  of  any  act  of  this  conductor,  by  failing  to  adopt  such 
rules  as  were  necessary  and  proper  for  the  protection  of  the  safety 
of  their  employes  in  this  particular  case, — a  rule  by  which  this  ap> 
proaching  train  would  be  warned  of.  the  fact  that  the  train  with 
which  it  collided  was  at  the  station.  It  is  for  you  to  consider,  upon 
all  the  proofs  in  the  case,  whether  any  of  these  allegations  of  negli- 
gence against  the  railway  company  have  been  sustained. 

A  good  deal  of  discussion  has  been  had  before  you  about  the  rnles 
of  the  railway  company,  and  I  have  been  requested  by  counsel  to  give 
my  views  with  respect  to  the  construction,  force,  and  effect  of  a  num< 
ber  of  them.  I  do  not  propose,  however,  to  go  over  all  of  them,  but 
shall  only  refer  specifically  to  one.  I  say  generally  that  the  railway 
company  has  a  right,  knd  it  is  its  duty,  to  make  rules  for  the  protec- 
tion of  the  safety  of  its  employes,  and  such  rules  its  employes  are 
bound  to  regard  and  obey.     But  under  the  form  of  making  rules,  of 

'  course,  a  railroad  company  cannot  exempt  itself  from  negligence.  Its 
rules  must  be  such  as  tend  to  the  protection  of  the  lives  of  its  em- 
ployes. With  this  general  statement  in  regard  to  the  rules,  you  may 
take  and  consider  them.  They  are  before  you  in  evidence.  I  will 
say  to  you,  however,  that  the  terms  which  are  employed  in  these  rules 
may  be  explained  and  understood,  in  the  light  of  the  testimony,  as  to 
what  is  understood  by  the  words  employed  in  railroad  parlance  among 
railroad  men.  Bule  4,  under  the  head  of  "signals,"  is  important  to 
be  considered  in  this  connection,  and  I  will  read  it : 

"Two  red  signal-lights  taust  be  carried  on  the  rearof  each  passenger-train, 

'  three  red  lights  on  the  rear  of  each  freight  or  other  train,  and  one  on  the  rear 
of  the  tender  of  the  engine,  if  the  engine  is  alone,  when  running  at  night." 

By  the  terms  of  this  rule  three  red  lights  are  required  to  be-  kept 
on  the  rear  of  a  freight  train,  and  one  of  the  allegations  of  the  plain- 
tiff's petition  is  that  by  reason  of  a  failure  to  comply  with  this  rule 
the  collision  occurred.  You  will  determine  from  the  evidence  how 
many  red  lights  were  upon  that  car  and  where  they  were  placed,  and 
when  yon  have  so  determined  you  will  decide,  upon  the  evidence, 
whether  this  rule  was  complied  with,  and  if  it  was  not  complied  with, 
then  whether  the  absence  of  one  or  two  of  the  red  lights,  as  the  case 
may  be,  was  the  cause  of  the  collision.  If  you  believe  from  the  evi- 
dence that  the  fact  that  there  was  but  one  light  there  in  sight  from 
the  rear  as  this  train  approaches,  and  that  that  light  was  dim,  so 
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that  the  engineer  in  charge  of  the  approaching  train  was  led  to  be- 
lieve that  it  was  a  light  at  the  bridge,  and  not  a  light  upon  a  freight 
train,  and  that  if  the  three  lights  had  been  there  in  their  proper 
places  the  collision  would  have  been  avoided;  and  if  yon  also  believe 
from  the  evidence  that  the  plaintiff  was  not  guilty  of  any  contributory 
negligence, — then  the  plaintiff  is  entitled  to  recovery  but  if  the  ab- 
sence of  this  light  did  not  contribute  to  this  accident,  if  it  would 
have  occurred  if  all  the  lights  had  been  there,  or  if  the  plaintiff,  by 
his  negligence,  contributed  to  the  injury, — then  he  cannot  recover. 

It  is,  perhaps,  necessary  that  I  should  explain  to  yon  a  little  more 
fully  what  is  meant  by  the  negligence  of  the  railroad  company.  I 
say,  in  general  terms,  that  the  plaintiff  must  show  that  the  railroad 
company  was  guilty  of  negligence  which  caused  the  injury;  but  I  do 
not  mean  by  that  that  the  negligence  of  the  railroad  company  must 
have  been  the  sole  and  only  cause  of  this  injury.  It  may  be  that  you 
will  find  upon  the  testimony  that  the  railroad  company  and  the  co- 
'employes  of  thef  plaintiff  were  guilty  of  negligence,  and  that  the  neg- 
ligence of  the  two  contributed  or  combined  to  cause  the  injury.  If 
that  be  so,  and  the  plaintiff  himself  was  free  from  negligence,  ho  is 
entitled  to  recover.  It  is  enough,  in  that  case,  to  show  that  the  neg- 
ligence of  the  railroad  company  contributed  to,  that  is,  had  a  share 
in  causing,  the  injury.  But  if,  after  having  shown  that  the  railroad 
company  was  guilty  of  negligence  within  the  meaning  of  the  rule,  as 
I  have  stated  it,  it  is  still  necessary  for  the  plaintiff  to  show,  or,  at 
least,  it  must  appear  from  the  evidence,  that  the  plaintiff  was  not 
guilty  of  contributory  negligence.  The  burden,  however,  of  showing 
contributory  negligence  on  the  part  of  the  plaintiff  is  upon  the  de- 
fendant, while  the  burden  of  showing  the  negligence  of  the  defendant 
is  upon  the  plaintiff. 

A  good  deal  has  been  said  about  the  custom  and  usage  which  ex- 
isted at  the  time  of  the  accident  upon  this  railroad.  The  employes 
of  a  railroad  company  are  bound  to  take  notice  of  all  reasonable  rules 
which  the  company  may  establish  for  their  protection.  They  are  also 
bonnd  to  take  notice  of  the  customs  and  usages  of  the  company,  if 
they  have  been  in  the  service  of  the  company  long  enough  to  ascer- 
tain what  they  are.  What  I  have  said  about  rules  I  must  repeat  in 
regard  to  customs.  Those  customs  must  be  reasonable,  they  must  be 
proper,  they  must  be  such  as  tend  to  the  safety  of  the  employes.  In 
othet  words,  the  railroad  company  cannot,  either  by  rule  or  custom, 
exempt  itself  from  liability  for  what  in  law  is  negligence.  So  that  it 
comes  back,  after  all,  to  the  question  of  negligence ;  and  it  might  be 
that  there  would  be  negligence  by  the  mere  fact  of  making  a  rule  if  it 
was  one  which  in  its  nature  did  not  tend  to  protect,  but  rather  tended 
to  endanger,  the  lives  of  the  employes.  I,  do  not  say  that  any  of  the 
rules  of  this  company  are  of  this  character,  but  I  speak  in  regard  to 
rules  and  customs  generally,  and  say  that  they  must  be  reasonable 
and  proper,  and  being  such,  the  employes  must  take  notice  of  them, 
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and  they  are  bound  by  tbem.  The  negligence  of  the  persons  who  are 
employed  by  the  railroad  company  to  direct  the  movements  of  trains, 
by  telegraph  or  otherwise, — as,  for  example,  the  train  dispatcher,  train- 
master, or  whoever  the  persona  are, — is  not  chargeable  to  a  person 
occupying,  as  this  plaintiff  did,  the  position  of  a  mere  fireman.  The 
negligence  of  such  persons  is  the  negligence  of  the  company,  if  there 
be  such  negligence  shown  by  the  testimony  in  this  case.  And  so  it 
is  a  proper  question  for  you  to  consider  whether  the  rules  of  this  com- 
pany were  such  as  reasonable  care  and  prudence  on  the  part  of  the 
company  required  them  to  make  for  the  safety  of  the  persons  operat- 
ing the  trains.  There  is  a  rule  here  which  requires  the  sending  out 
of  signals  where  a  train  is  detained  upon  a  track,  but  it  is  said  that 
that  applies  only  to  trains  detained  elsewhere  than  at  the  stations, 
and  the  testimony  seems  to  show  that  such  is  the  understanding  of 
the  rule.  If  you  hnd  that  is  the  meaning  of  the  rule,  as  it  is  under- 
stood by  the  employes  of  the  company,  and  that  it  is  a  reasonable 
and  proper  rule,  then  you  must  also  find  that  the  plaintiff  was  bound 
to  take  notice  of  it,  and  to  act  in  view  of  it. 

There  is  one  view  of  the  case  in  which  you  may  be  called  upon  to 
consider  the  question  whether  this  accident  was  caused  by  the  con- 
tributory negligence  of  a  co-employe  of  the  plaintiff.  If  you  find 
that  the  company  was  guilty  of  negligence,  and  that  the  plaintiff  was 
not  guilty  of  negligence,  then  you  will  inquire  whether  the  accident 
occurred  by  reason  of  the  negligence  of  the  plaintiff's  co-employe. 
I  think  I  must  correct  that  statement,  because  it  is  not  exactly  as  I 
intended  to  make  it.  If  the  railroad  company  is  shown  to  have  been 
negligent  itself  in  employing  an  improper  person  to  act  as  conductor, 
and  the  plaintiff  was  not  guilty  of  contributory  negligence,  then  the 
question  of  the  negligence  of  the  plaintiff's  co-employes  is  entirely 
immaterial,  and  you  need  not  consider  it  at  all;  because,  as  I  have 
said,  the  negligence  of  the  railroad  company,  combined  with  the  neg- 
ligence of  a  co-employe,  makes  the  railroad  company  liable;  but  if 
the  railroad  company  was  not  guilty  of  negligence  in  the  employment 
of  this  man  as  a  conductor,  or  if  the  negligence  of  the  company  did 
not  contribute  to  the  injury,  then  it  might  be  claimed,  perhaps,  that 
the  injury  resulted  from  the  negligence  either  of  the  plaintiff  himself 
or  of  his  co-employes.  If  it  resulted  from  either,  he  cannot  recover. 
That  is  what  I  desire  to  state.  Unless  the  company  was  guilty  of 
negligence,  the  plaintiff  cannot  recover,  whether  bis  own  negligence 
or  that  of  his  co-employes  was  the  occasion  of  the  injury.  So  that 
the  case  must  turn  upon  the  question  wh.ether  the  company,  in  the 
employment  of  this  conductor,  or  in  the  failure  to  make  the  rules  that 
might  have  been  made, — if  you  find  it  to  be  so, — for  the  protection 
of  trains  running  on  the  same  track,  or  any  of  those  matters  alleged 
in  the  petition,  was  guilty  of  negligence. 

When  you  come  to  the  question  of  the  alleged  contributory  negli- 
gence of  the  plaintiff,  you  will  have  then  to  consider  the  question  th^t 
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I  was  about  to  mention  a  moment  ago.  It  is  said  that  the  plaintiff 
was  negligent  from  the  fact  that  this  train  was  running  at  a  dangerous 
rate  of  speed,  and  that  proper  care  was  not  taken  to  stop  it  before 
it  came  to  the  station.  If  he  was,  and  by  that  negligence  he  con- 
tributed to  his  injury,  he  cannot  recover ;  but  if  he  was  acting  outside 
of  his  duties  as  fireman,  then  the  question  arises  whether  be  was 
guilty  of  negligence.  He  was  called  upon,  it  appears  from  the  evi- 
dence, temporarily  to  occupy  the  place  of  the  engineer.  Now,  the 
law  upon  this  subject  is  that  if  a  man  voluntarily -assumes  duties  that 
do  not  belong  to  him  while  in  the  service  of  the  raih'oad  company,  if 
he  takes  the  risk  of  the  performance  of  those  duties,  or  of  his  incom- 
petency to  perform  them,  he  is  guilty  of  negligence,  and  if  that  negli- 
gence contributes  to  the  injury,  be  cannot  recover.  But  if  one  man 
is  placed  by  the  company  under  the  orders  of  another,  and  in  obe- 
dience to  those  orders  he  undertakes  a  duty  which  is  not  within  the 
line  of  his  employment,  it  is  for  the  jury  then  to  determine  whether 
in  obeying  such  orders  he  is  guilty  of  negligence.  And  so  here.  If 
yon  find  that  Mr.  Crew,  the  plaintiff,  voluntarily  undertook  to  act  in 
the  capacity  of  engineer  for  the  time  being,  and  while  so  acting  was 
guilty  of  negligence,  and  that  negligence  contributes  to  his  injury, 
then  he  cannot  recover;  but  if  you  find  that  he  was  directed  by  his 
superior  officer,  the  engineer,  to  take  his  place  for  the  time  being,  and 
that  what  he  did  while  so  acting  was  in  pursuance  of  the  order  of  his 
superior,  then  you  are  at  liberty  to  consider,  upon  the  facts  as  they 
are  developed,  whether  his  action  was  negligence  on  his  part  or  not. 
If  the  train  was  running  at  a  high  and  dangerous  rate  of  speed,  aiiJ 
proper  efforts  were  not  made  to  check  it  before  reaching  the  station, 
in  accordancQ  with  the  rules  of  the  company,  and  in  accordance  with 
the  duties  which  devolved  upon  the  men  in  charge  of  it,  then,  of 
course,  somebody  was  guilty  of  negligence  in  that  respect;  and  if  you 
find  that  that  is  so,  then  your  only  inquiry  in  regard  to  that  will  be 
whether  it  was  the  negligence  of  the  plaintiff,  or  the  negligence  of  his 
co-employe;  in  other  words,  whether  he  was  voluntarily  acting  in 
the  capacity  of  engineer,  and  therefore  for  the  time  being  responsible 
for  the  movement  of  the  train,  or  whether  he  was  for  the  time  being 
acting  under  the  orders  of  his  superior,  and  in  so  doing  whether  he 
was  guilty  of  negligence  or  not. 

Mr.  Trimble.  Will  your  honor  allow  me  to  make  a  suggestion.  If 
the  co-employe  was  guilty  of  negligence,  and  the  company  was  not 
guilty  of  negligence,  then  the  plaintiff  cannot  recover. 

Judge  McCrary.  I  am  speaking  now,  of  course, — and  it  is  necessary 
for  you  to  bear  that  in  mind,  gentlemen, — upon  the  hypothesis  that 
the  conductor  was  an  unfit  and  improper  person  for  his  post,  and  that 
his  negligence  contributed  to  the  injury  of  the  plaintiff.  That  being 
established,  then  you  come  to  the  question  of  his  contributory  negli- 
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gence,  and  in  considering  that  you  may  consider  whether  he  was  act- 
ing voluntarily  in  the  position  he  was  in,  or  whether  he  was  acting 
under  orders  of  a  superior.  That  is  all  I  need  to  say,  gentlemen,  upon 
the  main  question  in  the  case, — the  question  of  negligence.  If  you 
find  for  the  plaintiff,  you  will  allow  such  damages  as  he  has  sustained, 
not  exceeding  the  sum  of  $10,000.  In  passing  upon  the  question  of 
damages,  you  may  consider  the  loss  of  time  to  the  plaintiff,  if  you 
find  any,  his  impaired  capacity  to  earn  money,  his  physical  pain  and 
suffering,  and  the  anguish  to  which  he  may  have  been  subjected.  It 
is  for  the  jury,  upon  all  the  facts  and  circumstances,  to  allow  the 
plaintiff  such  a  reasonable  sum  as  they  may  think  him  entitled  to. 

I  may  add,  in  regard  to  the  custom  which  may  have  existed  on  this 
railroad  with  respect  to  its  employes,  that  if  the  custom  was  a  reason- 
able one,  and  the  plaintiff  knew  of  it,  of  course  he  was  bound  to  obey 
it.  I  think  I  said  that  to  you  before,  but  the  counsel  for  the  defend- 
ant (Mr.  Trimble)  thinks  that  perhaps  I  did  not. 

Mr.  Trimble.  I  ask  your  honor  to  instruct  the  jury  that  if  the  plain- 
tiff knew  of  the  custom,  whether  it  was  reasonable  or  not,  he  was 
bound  to  follow  it. 

Judge  MeCrary.  I  decline  to  give  that  instruction. 

The  jury  returned  a  verdict  for  the  plaintiff  in  the  sum  of  |5,000. 

The  following  opinion  was  rendered  upon  a  motion  by  the  defend- 
ant for  a  new  trial. 

George  F.  Hatch  and  Hagerman,  McCrary  dt  Hagerman,  for  plaintiff. 

James  Can  and  H.  II.  Trimble,  for  defendant. 

Brewer,  J.,  (orally.)  The  motion  for  a  new  trial  in  this  case  was 
argued  before  us  the  other  day.  In  the  examination  an'd  decision  of 
this  matter  we  are,  naturally,  under  considerable  embarrassment 
from  the  fact  that  the  case  was  tried  before  another  judge.  While 
this  is  nominally  a  motion  for  a  new  trial,  pending  in  the  same  court 
in  which  the  trial  took  place,  still,  being  unfamiliar  with  the  testi- 
mony and  having  seen  none  of  the  witnesses,  it  really  comes  before 
us  in  the  same  way  that  it  would  come  before  an  appellate  court. 
The  question  in  all  such  cases  is  not  whether  some  technical  error 
may  not  have  crept  into  the  instructions,  but  whether,  taking  the 
case  as  a'whol^,  and  looking  at  the  instructions  as  a  whole,  it  is  ap- 
parent that  the  law  was  presented  fairly  and  correctly  to  the  jury. 
We  are  not  in  a  position  to  review  the  testimony  and  say  that  it  did 
prove  this  or  that  fact  in  the  case. 

A  single  objection  was  presented  in  the  argument  on  the  admis- 
sion of  testimony,  but  I  do  not  think  that  that  is  of  any  significance. 
The  common  law  prevails  in  this  state,  and  in  order  to  charge  the 
railroad  company  for  an  injury  to  one  employe  by  another  it  must 
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appear,  not  merely  that  the  co-employe  was  guilty  of  negligence,  bat 
that  the  company  was  responsible  for  that  negligence  by  reason  of 
having  employed,  knowingly,* or  continued  knowingly  in  its  employ, 
an  incompetent  servant.  The  judge  who  tried  the  case  presented  the 
law  to  the  jury  very  clearly  in  regard  to  that ;  that  is,  that  before  the 
company  could  be  charged  with  this  injury  it  must  have  retained  in 
its  employment  an  incompetent  servant,  knowing  him  to  be  incom- 
petent. It  was  not  seriously  contended  in  the  argument  that  the 
testimony  was  not  ample  to  show  that  the  conductor  of  the  way- 
freight  train  was  not  a  habitual  drunkard,  and  known  to  be  such  by 
the  company.  There  were  two  or  three  charges  of  negligence  against 
him, — one  of  which  was  in  failing  to  send  out  signals  to  the  rear 
while  stopping  at  the  way  station  of  Old  Monroe;  and  another,  in 
failing,  as  the  rules  of  the  company  required,  to  have  three  red  lights 
on  the  rear  end  of  the  caboose.  Consequently,  in  presenting  the 
qaestions  to  the  jury,  on  the  testimony.  Judge  McCbary  placed  it  be- 
fore them  principally  upon  this  man's  alleged  dereliction  in  failing 
to  have  proper  signals, — that  is,  such  red  lights  as  were  necessary 
on  the  rear  of  the  caboose, — in  consequence  of  which  failure  the  fol- 
lowing train  was  deceived  as  to  the  location  of  the  way-freight  train, 
and  ran  into  it,  causing  the  accident.  It  seems  to  us  that  Judge 
McCbabv  stated  the  question  fairly  and  fully  for  the  instruction  of 
the  jury,  and  their  verdict,  which  was  substantially  that  the  con- 
doctor,  Childs,  was  guilty  of  negligence  in  failing  to  take  the  proper 
precautions  by  putting  the  requisite  signals  on  the  rear  end  of  his 
train,  must  be  sustained. 

There  was  also  a  question  in  this  case,  as  there  is  in  almost  every 
case  of  this  kind,  as  to  the  alleged  negligence  of  the  plaintiff;  and 
the  instructions  of  the  court  were  that  if  he  was  guilty  of  contribu- 
tory negligence  which  directly  tended  to  cause  the  injury,  he  could 
not  recover.  In  looking  at  these  instructions,  it  seems  to  both  of  us 
that  the  court  stated  the  law  fully  and  clearly  to  the  jury,  and,  not- 
withstanding one  or  two  technical  criticisms  that  have  been  made 
upon  some  of  the  expressions  in  the  instructions,  it  seems  to  us  that 
the  law  was  presented  to  the  jury  correctly,  and  that  their  verdict 
upon  the  facts  must  be  sustained. 

The  motion  for  a  new  trial  will  therefore  be  overruled. 
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Alfobd  v.  Wilbon. 

(Oirevit  Court,  J>.  Connecticut.    April  29, 1884.) 

OoNTKAOT— Pacta  of  Cask  Rbtibwed. 

Where  a  letter  was  written  to  the  defendant  proposing  that  as  a  part  of  a 
contract  he  should  agree  to  furnish  $15,000  in  stock,  and  requesting  him  to 
signify  his  acceptance  of  the  terms  by  telegraphing  baclt  "  proposition  as  to  fif- 
teen thousand  stock  accepted,"  and  the  defendant  telegraphed  "  1  will  provide 
for  the  fifteen  thousand  stock,"  intending  the  dispatch  to  t)e  regarded  as  aa 
acceptance,  lield,  on  the  facts  found  by  the  court,  tliat  a  rofusal  to  furoUh  the 
stock  rendered  him  liable. 

Shipman,  J.  This  is  an  action  at  law  which  was  tried  by  the  cotirt, 
the  parties  having,  by  a  duly  signed  written  stipulation ,  waived  a  trial 
by  jury.  Upon  said  trial  so  had  to  the  court,  both  parties  appeared, 
and  having  been  fully  heard  by  their  counsel  and  with  their  witnesses, 
I  find  the  following  facts  to  have  been  proved  and  to  be  true: 

In  June,  1882,  the  Wilson  Sewing-machine  Company  of  Chicago  was  a  cor- 
poration for  the  manufacture  and  sale  of  AVilson  sewing-machines,  located  in 
Chicago,  and  theretofore  incorporated  under  the  laws  of  the  state  of  Illinois, 
with  a  capital  stock  of  $500,000.  The  defendant,  acitizen  of  Illinois,  wa.s  the 
president  of  the  company,  and  owned  all  its  stock  except  40  shares.  The  phiin- 
tifl  was  at  the  same  time  living  and  doing  business  in  the  city  of  New  York, 
under  a  contract  with  said  company,  dated  January  4, 1882,  by  which  he  had  tlw 
exclusive  power  of  selling  the  said  machines  in  the  states  of  New  York,  Con- 
necticut, New  Jersey,  Delaware,  Maryland,  and  Virginia,  and  the  District  of 
Columbia,  and  specilied  portions  of  Pennsylvania  and  North  Carolina,  and  by 
which  the  company  agreed  to  sell  to  him  its  machines  at  specified  prices.  In 
June,  1882,  the  defendant  came  to  New  York  city  for  the  purpose  of  collecting 
or  settling  the  plaintiff's  debt  to  said  company  of  about  $20,000.  After  negotia- 
tions with  the  plaintiff  and  his  bondsmen,  said  contract  was  terminated  ty  mu- 
tual consent  on  June  23, 1882,  and  16  notes  for  said  indebtedness  were  given  by 
the  plaintiff  to  said  company,  each  for  the  sum  of  81,250,  each  four  of  said 
notes  being  also  signed  by  one  of  the  four  persons  who  had  been  his  sureties 
for  the  f  uKillment  of  said  contract.  Thereupon,  on  said  day  or  tiie  next,  con- 
versation and  negotiations  were  had  between  the  defendant  on  the  one  part 
and  the  plaintiil,  and  George  A.  Delaree,  a  broker,  on  the  other  part,  in  re- 
gard to  the  formation  of  a  joint-stock  company  in  the  city  of  New  York,  with 
a  capital  of  .^.jCOGO  for  the  sale  of  said  sewing-machines  in  the  territory  for- 
merly occupied  by  the  defendant.  It  was  understood  that  the  plaintiff  and  said 
Deliiree  sltould  proceed  and  endeavor  to  form  such  a  company,  but  as  the  par- 
ties differ  in  regard  to  the  term,«»  upon  which  the  services  were  to  be  rendered, 
and  as  those  terms  are  not  necessary  to  the  detennination  of  this  case,  I  miJce 
no  finding  upon  that  point.  The  plaintiff  and  said  Delaree  say  that  the  de- 
fendant was  to  give  or  furnish  each  of  them  85,000  paid-up  stock  in  this  com- 
pany. The  defendant  says  that  he  simply  agreed  to  pay  for  the  legal  expenses 
of  organizing  such  a  coinjiany,  provided  they  did  not  exceed  850. 

About  June  24th  the  defendant  returned  to  Chicago,  and  the  other  two  per- 
rons made  some  attempt  to  start  this  proposed  corporation.  The  defendant, 
in  a  few  days,  conferred  with  James  II.  Sheldon,  the  general  manager  of  the 
company,  ;is  to  the  expediency  of  forming  a  company  at  the  east  for  the  pur- 
cluiso  of  the  machinery,  tools,  fixtures,  and  good-will  of  the  business  of  said 
Chicago  cori)oration.    This  necessarily  involved  the  abandonment  of  the  en- 
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terpriseln  which  the  plaintifF  and  Delaree  vrere  engaged.  The  result  of  this 
conference  was  that  it  was  an-anged  between  the  defendant  and  said  Sheldon 
that  the  latter,  he  being  stili  in  the  employment  of  the  Chicago  company  and 
upon  a  salary,  should  go  to  !New  York  city  for  the  purpose  of  organizing  this 
new  company,  and  should  see  the  plaintiJS  and  said  Delaree,  and  see  if  they 
would  co-operate  and  assist  in  this  enterprise  and  abandon  the  oth^r.  No 
definite  plan  for  the  new  company  was  agreed  upon  between  the  defendant 
and  said  Sheldon.  The  general  plan  suggested  by  the  defendant  was  to  have 
a  company  with  a  nominal  capital  of  $1,000,000,  and  with  a  paid-up  capital  of 
•250,000  or  S300,000,  and  power  in  the  company  to  issue  arid  sell  the  resi- 
due of  the  unpaid  capital  from  time  to  time.  The  defendant  said  that  he 
would  take  a  reasonable  amount  of  the  stock,  and,  if  neceesaij,  the  amount  of 
950,000.  He  told  said  Sheldon  that  if  the  project  was  canieid  out  he  would 
recommend  that  stock  to  the  amount  of  $10,000  or  $15,0OO  from  this  residue 
of  stock  sliould  he  given  by  the  new  company  to  Sheldon,  which  stock,  when 
so  given,  would  be  paid  up  and  non-assessable.  The  business  of  negotiating 
with  the  plaintiff  and  Delaree  was  left  to  the  judgment  of  said  Sheldon, 
'  without  definite  and  exact  instructions.  8aid  Sheldon  reached  New  York  city 
OD  July  1,  1882,  and  had  two  interviews  with  the  plaintiff  and  Delaree  on  July 
6th,  in  which  he  proposed  to  them  to  join  him  in  the  new  plan  and  discon- 
tinue their  efforts  for  the  organization  of  a  company  for  the  sale  of  the  ma- 
chines. He  stated  the  outline  of  the  plan  as  hereinbefore  given,  and  sug- 
gested that  in  the  new  company  the  plaintiff  might  be  secretary  and  treas- 
urer, and  Delaree  might  have  a  position  for  the  establishment  of  agencies, 
and  that  he  hoped  to  get  the  position  of  general  manager,  and  that  the  attain- 
ment of  these  positions  would  justify  the  expenditure  of  labor  to  get  up  the 
company.  On  July  7th  Sheldon  met  the  plaintiff  and  Delaree  again.  They 
said  that  they  did  not  feel  that  they  had  a  tangible  enough  future  In  the  pro- 
posed company;  that  while  the  positions  which  had  been  named  were  well 
enough,  there  was  a  lack  of  certainty  about  the  thing,  and  they  wanted  some- 
thing more  detinite  in  the  way  of  compensation.  They  virtually  declined  to 
engage  in  efforts  for  the  new  c<)mpany  upon  the  mere  hope  or  promise  of 
position  in  the  company,  and  they  required  a  promise  of  paid-up  stock. 
The  suggestion  was  made  by  Delaree  that  the  defendant  could  ask  $15,000 
more  for  "the  plant,"  as  it  was  termed,  and  take  more  stock  than  had  been 
proposed,  and  that  from  this  additional  stock  a  compensation  in  stock  could 
be  furnished  to  the  three  for  their  services.  The  result  of  the  conversation 
was  that  a  letter  should  be  written  hy  Sheldon  to  the  defendant  on  the  sub- 
ject, with  a  request  to  reply  by  telegraph,  antTif  the  reply  which  it  was  ex- 
pected would  be  received  by  the  following  Monday  was  favorable,  Delaree 
would  immediately  accompany  Sheldon  to  Connecticut  upon  the  business  of 
tiie  company,  and  Alford  would  also  furnish  ^is  aid,  influence,  and  services 
in  furtherance  of  the  enterprise.  The  following  letter  wa.*;  thereupon  written 
by  Sheldon,  and  was  sent  to  and  received  by  the  defendant: 

"New  York,  July  7,  1882. 
"To  W.  Q.  Wilson,  Esq. — Deab  Sir:  There  now  seems  to  be  a  ccmplete 
understiinding  between  Delaree,  Alford,  and  myself,  and  to  carry  out  the 
idea  they  have  for  compensation  for  Alford's  built-up  influence,  Deluree's 
services,  etc.,  it  is  proposed  that  you  add  $15,000  to  the  amount  you  will  take 
in  stock, — the  a.-nount  has  not  been  indicated  yet  what  that  is, — which  $15,000 
in  stock  is  to  be  issued  to  Alford,  Delaree,  and  myself,  each  $5,000.  If  you 
will  tel^T^pb  me  on  MoiKlay  morning  saying,  proposition  as  to  fifteen  thou- 
sand stock  accepted,  it  will  satisfy  all  parties,  and  the  effort  will  be  made  with 
B  will.  We  will  have  all  the  information  by  tli.it  time  whicli  will  enable  the 
effort  to  go  forward  without  inteiTuption,  and  I  think  with  success. 

"Tours  truly,  J.  H.  Sueldon. 

v.20,no.2-  -7 
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"P.  S.  The  amontit  of  stock  proposed  for  myself  is  in  keeping  with  tli.e 
others,  and  it  is  better  to  have  it  so  as  it  keeps  the  idea  complete  about  the 
origin  of  the  movement.  Please  have  a  draft  for  June  saiai-y  sent  me,  and 
oblige,  J.  H.  S." 

On  Monday,  July  10,  1882,  the  following  telegraphic  reply  was  sent  by  the 
defendant  to  Sheldon,  and  was  shown  to  the  plaintiff  and  to  Delarec,  who 
thereupon  declared  themselves  satisfied  and  went  to  work  to  carry  out  the 
new  enterprise: 

"To  J.  H.  Sheldon,  37  West  Uth  St.:  I  will  provide  for  the  P/teen  thou- 
sand stock.  W.  G.  Wilson." 

Id  the  foregoing  statement  I  have  found  only  snch  facts  as  are 
admitted  to  be  tru^  by  Mr.  Sheldon,  who  is  a  witness  for  the  defend- 
ant, and  have  made  no  finding  in  regard  to  details,  upon  which  the 
witnesses  differ.  I  further  find  that  when  the  defendant  received 
said  letter  of  July  7th,  he  knew  that  it  was  a  proposition  for  him  to 
furnish  $5,000  paid-up  stock  to  each  one  of  the  three,  Alford,  Delaree, ' 
and  Sheldon,  in  case  of  the  success  of  the  new  enterprise;  and  that, 
while  he  was  not  willing  to  commit  himself  to  the  terms  of  the  propo- 
sition, as  made,  viz.,  as  to  the  manner  in  which  the  stock  was  to  be 
procured  by  him,  he  was  willing  to  promise,  and  did  promise  by  his 
telegram,  to  furnish  the  $15,000  stock,  as  requested  in  the  letter,  viz., 
$5,000  paid-up  stock  to  each,  and  that  he  intended  that  the  said 
Delaree  and  Alford  should  understand,  and  knew  that  they  would 
understand,  that  the  telegram  was,  in  substance,  a  favorable  reply  to 
and  acceptance  of  the  proposition  contained  in  said  letter  of  July  7tb. 
The  telegram  was  not  a  refusal  of  the  proposition,  nor  was  it  a  prom- 
ise to  do  what  had  not  been  asked,  viz.,  to  furnish  unpaid  stock,  nor 
was  it  written  to  deceive  the  New  York  gentlemen,  and  induce  them 
to  believe  that  it  meant  something  which  the  writer  did  not  mean, 
but  was  an  intentional  promise  to  provide  or  furnish  to  each  of  them 
$5,000  of  stock,  in  case  of  success,  but,  intentionally,  did  not  tell 
how  the  stock  was  to  be  provided,  whether  by  gift  from  the  company 
or  in  some  other  wdy,  but  it  was  to  be  provided  by  or  through  him  in 
some  way. 

In  consideration  of  this  promise,  and  relying  upon  it,  the  plaintiff 
entered  upon  the  attempt  to  organize  a  new  company  for  the  purpose 
proposed  by  Mr.  Sheldon,  and  the  defendant  knew  or  believed  that 
upon  such  promise  he  would  so  enter.  Vigorous  efforts  were  made  to 
establish  the  company  at  Norwalk  and  at  New  Britain,  in  each  of 
which  the  plaintiff  participated,  and  in  the  New  Britain  effort  he  was 
especially  active  from  the  fact  that  he  had  lived  in  that  city  for  some 
years,  and  knew  its  inhabitants.  Through  the  newspaper  notices  of 
the  Norwalk  and  New  Britain  efforts  the  attention  of  a  Wallingford 
gentleman  was  called  to  the  proposed  enterprise,  who  took  hold  of  the 
idea  with  promptness,  and  through  his  intervention  the  chances  of 
success  at  Wallingford  were  brought  to  the  defendant's  notice,  who 
sent  Mr.  Sheldon  there,  and  soon  after  the  company  was  organized 
in  that  town.    The  plaintiff  did  not  visit  Wallingford  for  the  purpose 
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of  helping  along  the  scheme,  and  did  not  solicit  Wallingford  people 
to  take  stock,  and  did  not  procure  an;  stock  to  be  Bubstribed  in  the 
new  company,  but  he  indirectly  helped  the  enterprise  by  means  of  his 
New  Britain  operations. 

The  Wilson  Sewing-machine  Company  of  Wallingford  was  formed, 
with  a  capital  of  |300,000.  The  defendant  subscribed  for  4,000 
shares  of  $25  each,  and  paid  for  the  same  nominally  by  his  check  or 
draft  for  $100,000,  but  really  by  the  tools,  machinery,  and  fixtures  of 
the  old  company,  which  were  estimated  at  $100,000.  The  new  com- 
pany  also  purchased  the  merchandise,  furniture,  and  fixtures  belong- 
ing to  the  old  company,  and  at  its  Chicago  office.  Wallingford  peo- 
ple subscribed  for  $106,600  of  the  stock  of  the  new  company.  Shel- 
don nominally  aabsoribed  for  $93,400  of  said  stock  for  himself,  bat 
really  subscribed  for  the  defendant,  who  paid  the  first  installment, 
and  afterwards  sold  all  the  stock  at  par.  A  certificate  for  200  shares 
of  the  4,000  shares  which  were  subscribed  and  paid  for  by  the  de- 
fendant was,  by  bis  direction,  issued  to  Mr.  Sheldon,  who  paid  noth- 
ing for  it.  The  changes  from  the  original  plan  or  idea  of  the  defend- 
ant in  regard  to  the  company  were  voluntarily  made  by  him,  without 
suggestion  to  the  plaintiff,  or  to  Delaree,  or  to  Sheldon,  that  his  rela- 
tions to  them  or  his  contract  with  them  were  changed  thereby,  or  that 
the  company  as  organized  or  to  be  organized  was  not  the  company 
which  they  undertook  to  promote,  or  that  the  modification  of  his  plan 
modified  his  contract  with  them. 

The  influence  of  the  plaintiff  was  valuable  to  the  defendant.  Had 
the  plaintiff  opposed  the  scheme,  it  would  have  failed.  Had  he  not 
been  actively  at  work  in  its  behalf,  it  might  have  failed,  because  his 
position  as  the  New  York  salesman  of  the  sewing-machines,  and  his 
knowledge  of  the  business,  gave  him  facilities  for  directing  the  opin- 
ions of  the  people,  which  were  valuable  to  the  success  of  the  plan. 
The  defendant  desired  to  sell  the  old  company's  property  to  a  new 
company  at  the  east.  To  do  this,  he  knew  that  it  was  important  to 
enlist  the  services  of  the  plaintiff,  and  the  letter  of  Mr.  Sheldon  gave 
the  information  that  in  order  to  obtain  that  assistance  it  was  neces- 
sary to  promise  to  furnish  $5,000  in  paid-np  stock.  The  defendant 
made  the  promise,  and  obtained  thereby  the  services  of  the  plaintiff, — 
pecuniary  benefit  and  success.  Demand  was  made  by  the  plaintiff 
on  October  9,  1882,  and  on  October  18,  1882,  upon  the  defendant 
for  said  stock.  The  defendant  refused  on  October  13,  1882.  No  re- 
ply was  made  to  the  demand  of  October  18th.  He  was  &ble  at  the 
time  of  the  demand  to  comply  with  it  and  to  furnish  to  the  plaintiff 
said  stock. 

The  first  meeting  of  the  new  company  was  held  September  2,  1882. 
The  articles  of  association  were  duly  published  September  9,  1882, 
and  the  certificate  of  organization  was  filed  in  the  office  of  the  town 
clerk  of  Wallingford  on  September  30, 1.S82.  Said  company  was  duly 
organized  before  the  date  of  said  demand.     The  stock  of  said  com- 
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pany  sold  at  par,  and  that  was  its  market  value  at  and  for  three  or 
four  months  after  its  organization.  There  are  divers  disputed  facts 
between  said  parties,  which  I  have  not  referred  to,  but  the  testimony 
of  Mr.  Sheldon,  his  letter,  and  the  telegram  contain  both  the  undis- 
puted and  the  vital  facts  in  the  case. 

In  actions  for  damages  upon  breach  of  contract,  interest  is  often  a 
matter  of  discretion.  Redjidd-  v.  Yatalyfera  Iron  Go.  3  Sup.  Ct.  Kep. 
^70.  In  this  case,  while  the  market  price  of  the  stock  was  at  par  for 
some  months  after  the  organization  of  the  new  company,  and  'while 
the  defendant  was  able  to  sell  his  stock  at  par,  I  think  that  was  the 
full  price  of  the  stock,  and  that  the  seller  was  pecuniarily  fortunate, 
and  that  the  quantity  of  the  plaintiff's  damages  from  not  having  re* 
ceived  the  stock  do  not  call  for  interest. 

Let  judgment  be  entered  for  the  plaintiff  for  $5,000. 


Heenbich  v.  Pullman  Palace  Gab  Co. 
(Dinlriet  Oourt,  D.  Oregon.    1884.) 

1.  Liability  of  the  Mastek  fob  the  Act  of  His  Serva.st. 

A  master  is  liable  for  the  act  of  his  servant  when  done  within  the  scope  or 
general  coarse  of  his  employment,  althouglt  done  contrary  to  the  master's  or- 
ders. 

2.  Same — Complaint — Demusbbb. 

An  answer  to  a  complaint  by  a  passenger  against  a  common  carrier  for  in- 
juries caused  by  the  negligent  discharge  of  a  pistol  by  the  car  porter,  whicli 
alleges  merely  that  the  porter  received  the  pistol  from  another  passenger,  in 
violation  of  the  company's  rules  and  directions  to  receive  no  package,  baggage, 
or  article  of  luggage  from  pas>engers,  is  demurrable. 

Action  for  Injury  to  the  Person. 

Julius  Moreland,  for  plaintiff. 

Charles  B.  Bellinger,  for  defendant. 

Deady,  J.  This  action  is  brought  by  the  plaintiff,  a  citizen  of 
Minnesota,  against  the  defendant,  a  corporation  formed  under  the 
laws  of  Illinois,  to  recover  $25,000  damages  for  an  injury  to  her  per- 
son, received  while  traveling  as  a  passenger  on  a  Pullman  palace  car 
attached  to  a  train  on  the  Northern  Pacific  Railway,  running  from 
St.  Paul  to  Portland,  and  caused,  as  alleged,  by  the  negligent  hand- 
ling of  a  pistol  by  the  port«r  in  charge  of  said  car  while  "in  the  dis- 
charge of  his  duty  as  such  porter,"  and  "while  attending  to  the 
defendant's  business,"  whereby  the  same  fell  on  the  car  floor  and 
was  discharged,  the  ball  entering  the  thigh  of  the  plaintiff,  and  in- 
flicting a  dangerous  wound  therein.  The  answer  of  the  defendant 
controverts  the  allegation  of  the  plaintiff  that  the  porter  "was  in  the 
discharge  of  his  duty"  when  he  let  the  pistol  fall;  'and  also  contains 
a  plea  in  bar  of  the  action — that  the  pistol  mentioned  in  the  eom- 
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plaint  was  the  property  of  a  passenger  on  said  train;  that  said  por- 
ter received  it  from  the  owner,  and  was  carrying  it  through  the  car 
at  the  request  of  said  owner,  and  not  otherwise,  at  the  time  of  the 
discharge  and  wounding  in  the  complaint  mentioned;  and  that  it  is 
one  of  the  defendant's  rules  and  directions  to  all  its  car  porters  that 
they  are  not  permitted  to  receive  any  package,  baggage,  or  article  of 
luggage  from  passengers,  or  to  become  custodians  thereof ;  which 
rale  and  order  was,  at  the  time  of  the  taking  and  carrying  of  said 
pistol  by  said  porter,  well  known  to  him ;  and  that  said  porter,  in  so 
receiving  and  carrying  said  pistol,  was  acting  in  violation  of  the  de- 
fendant's orders.  To  this  new  matter  the  plaintiff  demurs,  for  that 
it  does  not  constitute  a  defense  to  the  action. 

A  corporation  is  liable  to  the  same  extent  as  a  natural  person  for 
an  injuiy  caused  by  its  servant  in  the  course  of  his  employment. 
Moore  v.  Fitchburg  By.  Corp.  4  Gray,  466 ;  Thayer  v.  Boston,  Id  Pick. 
511. 

In  Story,  Ag.  §  452,  it  is  laid  down  that  a  principal  is  liable  to 
third  persons  in  a  civil  suit  for  the  frauds,  deceits,  concealments,  mis- 
representations, torts,  negligences  and  other  malfeasances  or  mis- 
feasances and  omissions,  although  the  principal  did  not  authorize  or 
justify,  or  participate  in,  or,  indeed,  know  of  such  misconduct,  or  even 
if  be  forbade  the  acts  or  disapproved  of  them.  In  all  such  cases  the 
rnle  applies  respondeat  superior;  and  it  is  founded  on  public  policy 
and  conveni«5nce ;  for  in  no  other  way  could  there  be  any  safety  to 
third  persons  in  their  dealings,  either  directly  with  the  principal,  or 
indirectly  with  him  through  the  instrumentality  of  agents.  In  every 
snch  case  the  principal  holds  out  his  agent  as  competent  and  fit  to 
be  trusted,  and  thereby,  in  effect,  he  warrants  his  fidelity  and  good 
conduct  in  all  matters  within  the  scope  of  his  agency. 

In  Ramsden  v.  Boston  d-  A.  R.  Co,  104  Mass.  117,  it  was  held 
that  the  corporation  was  liable  to  an  action  for  an  assault  and  battery, 
for  the  act  of  its  conductor  in  wrongfully  and  unlawfully  attempting 
to  seize  the  parasol  of  a  passenger  for  her  fare.  In  delivering  the 
opinion  of  the  court,  Mr.  Justice  Gbay  said : 

"If  the  act  of  the  servant  is  within  the  general  scope  of  Ws  employment, 
the  master  is  equaly  liable,  whether  the  act  is  willful  or  merely  negligent,  or 
even  if  it  is  contrary  to  an  express  order  of  the  muster." 

In  Philadelphia  <6  R.  Ry.  Co.  v.  Derby,  14  How.  468,  a  servant  of 
the  corporation  ran  an  engine  on  its  track  contrary  to  its  express  or- 
der, and  thereby  caused  a  collision,  in  which  the  defendant  was  in- 
jured, and  it  was  held  that  the  corporation  wae  liable  for  the  injury. 
In  delivering  the  opinion  of  the  court,  Mr.  Justice  Gbieb  said : 

"The  rule  of  respondeat  superior,  or  that  the  master  shall  be  civilly  liable 
for  the  tortious  acta  of  his  servant,  is  of  universal  appHcation,  whetlier  tlie 
act  be  one  of  omission  or  conimisHion,  wliether  negligent,  fraudulent,  or  de- 
ceitful. If  it  be  done  in  tlie  course  of  his  employment,  the  master  is  liable; 
and  it  makes  no  difference  that  the  master  did  not  authorize,  or  even  know 
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of,  the  servant's  act  or  neglect;  or  even  if  he  disapproved  or  forbade  it,  he  is 
equally  liable,  if  the  act  be  done  in  the  course  of  his  servant's  employment." 

The  authorities  to  this  point  might  be  mnltiplied  indefinitely,  bat 
these  are  sufficient.  Tried  by  them,  this  defense  is  clearly  bad.  It 
is  not  alleged  that  the  corporation  commanded  the  porter  to  do  the 
act  Trhich  caused  the  injury  to  the  plaintiff,  and  therefore  if  it  was 
not  done  in  the  course  of  his  employment  it  is  not  liable  therefor. 
But  if  the  aot  was  done  in  the  course  of  his  employment,  the  cor- 
poration is  liable  to  the  plaintiff  for  the  injury  causfed  thereby,  not- 
withstanding the  order  to  the  porter.  The  case,  so  far  as  appears, 
must  turn  on  the  issue  made  by  the  denial  of  the  allegation  that  the 
porter  was  in  the  discharge  of  his  duty,  or  the  coarse  of  bis  employ- 
ment,  at  the  time  he  let  the  pistol  fall.  And  whether  he  was  acting 
contrary  to  his  employers'  orders  or  not  is  altogether  immaterial. 

In  Whart.  Neg.  §  157,  in  discussing  this  subject,  the  learned  au- 
thor says : 

"That  he  who  puts  in  operation  an  agency  which  he  controls,  while  he  re- 
ceives its  emoluments,  is  responsible  for  the  injuries  it  incidentally  inflicts. 
Servants  are,  in  this  sense,  machinery,  and  for  the  defects  of  his  servants, 
within  the  scope  of  their  employment,  the  master  is  as  much  liable  as  for  the 
defects  of  hia  machines." 

And  Cooley,  Torts,  539,  says : 

"It  is  immaterial  to  the  roaster's  responsibility  that  the  servant,  at  the 
time,  was  neglecting  some  rule  of  caution  which  the  master  had  prescribed, 
or  was  exceeding  his  master's  instructions,  or  was  disregarding  them  in  some 
particular,  and  that  the  injury  which  actually  resulted  is  attributable  to  the 
servant's  failure  to  observe  the  directions  given  him.  In  other  words,  it  is 
not  sufficient  for  the  maatec  to  give  proper  directions;  he  must  also  see  that 
they  aro  obeyed." 

On  page  540  the  learned  author  gives  an  apt  illustration  of  the 
rule.  A  farm  servant  burned  over  the  fallow  when  the  wind  was 
from  the  west,  and  thereby  destroyed  the  adjoining  premises  on  the 
east,  although  he  had  been  directed,  on  that  very  account,  not  to  set 
out  the  fire  unless  the  wind  was  in  the  west,  and  the  master  was  re- 
sponsible. 

The  cases  cited  by  counsel  a;re  not  in  conflict  with  this  conclusion. 
They  are  Whart.  Neg.  §  168;  TuUer  v.  Voght,  13  III.  285;  Oxford  v. 
Peter,  28  111.  435 ;  Foster  v.  Estex  Bank,  17  Mass.  508;  and  Mali  v. 
Lord,  39  N.  Y.  381.  TUey  are  only  to  the  effect,  as  is  said  in  O.riford 
V.  Peter,  that  tlie  master  is  not  liable  "for  the  willful  or  malicious 
acts  of  bis  servant,  unless  it  is  in  furtherance  of  the  business  of 
the  master.  The  contention  in  these  cases  was  not  as  to  the  rule 
of  law,  but  the  application  of  it, — whether  the  act  complained  of  was 
done  in  the  furtherance  of  the  business  of  the  master,  or,  rather,  in 
the  course  of  the  servant's  employment.  Sometimes  this  is  a  very 
nice  question,  and  difficult  to  determine,  but  the  rule  of  law  is,  I 
think,  undisputed  that  where  the  servant  is  acting  in  the  course  of  or 
within  the  scope  of  his  employment,  the  master  is  liable  for  his  acts 
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of  commission  or  omission,  as  if  they  were  his  own;  and  this,  not- 
yrithstanding  the  servant  may  have  acted  contrary  to  his  master's  or- 
ders. Whether  the  act  complained  of  in  this  case  was  within  the 
scope  of  the  porter's  employment,  on  that  occasion,  will  be  ascer- 
tained from  the  evidence  on  the  trial  of  the  issue  elsewhere  made  in 
the  case. 

The  demurrer  is  sustained. 


Scope  of  Employment.  The  principal  caae  affords  merely  anotner  illus- 
tration of  the  well-settled  rule  th»t  a  master  is  lialjle  for  the  act  of  his  serv- 
ant if  within  the  scope  of  his  employment,  although  the  act  in  question  was 
willful,'  or  even  maliciouo,'  orcoutrary  to  tlie  employer's  express  instructions.' 
The  difficulty  arises  iu  the  applicatiou  of  this  printtiple  to  particular  states  of 
fact;  and  to  discover  the  underlying  principle  which  divides  tlie  cases  re- 
quires careful  discrimination. 

A  driver  went  out  with  the  team  on  an  errand  of  his  own,  and,  returning, 
called  for  some  of  his  master's  goods  on  tho  way,  and,  wliile  carrying  them, 
had  a  collision:  it  was  held  that  he  was  not  acting  within  the  scope  of  his  em- 
ployment.* On  the  other  hand,  where  the  pilot  of  a  ferry-boat  departed  from 
his  usual  course,  between  the  termini  of  his  route,  to  place  a  stranger  upon 
a  passing  tow,  without  compensation  to  himself  or  his  employers,  the  latter 
were  held  liable  for  a  collision  resulting  therefrom  upon  proof  that  the  same 
departure  had  been  made  before,  and  that  it  might  indirectly  benefit  the  em- 
ployers.^ And  the  owner  of  a  horse  and  cab  let  by  the  day,  for  use  at  the  dis- 
cretion of  the  driver,  was  held  liable  for  the  latter's  negligence  in  running 
over  the  plaintiff,  although  the  injury  occurred  when  returning  to  the  stable 
by  an  indirect  route  on  a  private  errtind.  of  his  own." 

Where  plaintiff's  horse  was  friglitened  by  a  pile  of  bags  left  temporarily  at 
the  foot  of  a  bill,  by  an  employe,  to  lighten  his  load  while  delivering  goods, 
the  employer  was  held  liable  for  the  damages  occasioned  thereby.'  Where  a 
driver  took  a  load  of  coal  to  the  wrong  house,  and  delivered  it  to  one  who  had 
not  ordered  it,  but  subsequently  paid  for  it,  and  the  driver  negligently  left  the 
coal-hole  open,  the  master  was  held  liable.*  A  stevedore's  foreman,  dissatis- 
fied with  a  cartman's  unloiuling,  zealously  took  the  cartjuan's  place,  and,  in 
throwing  a  package,  injured  the  plaintiff.  This  was  held  to  be  evidence  to  go 
to  the  jury  that  he  was  acting  for  the  stevedore.  The  question  was,  did  he 
act,  perhaps  overzealously,  in  his  employment,  or  did  he  act  for  a  purpose  of 
his  own?* 

>Mottv.Consuroer8'IceCo.73N.Y.643;  683.    Compare  Sheridan   v.  Charlick,  4 

Eonnds  v.  Delaware,  L.  &  W.  R.  Co.  frt  N.  Daly,  338. 

Y.  129 ;  Shea  v.  Sixth  Ave.  R.  Co. 62  N.  Y.  » Qiiinn  r.  Power,  87  N.  Y.  636 ;  S.  C. 41 

180;  Howe  v.  Newniarch,  12  Allen,  49;  Amer.  Rep.  392. 

Eckcrt  T.St.  Louis  Transfer  Co.  2  Mo.  App.  •Venablos  v.  Smith,  L.  R.  2  Q.  B  279; 

36.    See  note  by  Seymour  D.  Thompson,  S.  C.  20  .Moak,  Eng.  Rep.  345;  Flint  v.  Nor- 

Esq.,  18  Fed.  Rbp.  66.  wlcli,  etc.,  Trans.  Co.  34  Conn.  564 ;  S.  C. 

'Schultz  V.  Third  Ave.  R.  Co.  89  N.  Y.  6  Blattlif.  1,'>8;  approved  in  Putnam  v. 

242;  Jackson  v.  Second  Ave.  K.  Co.  47  N.  Broadway,  etc.,  R.  Co.  65  N.  Y.  108;  B.  C. 

Y.  276 ;  S.  C.  7  Amer.  Rep.  448 ;  Dav  v.  14  Anicr.  Rep.  190 ;  15  Abb.  Pr.  (N.  S.)  383, 

Brooklyn  City  R.  Co.  12  Hiin,  4*5 ;  llofT-  reversing  86  Super.  Ct.  (Jones  *  S.)  196. 

man  v.  N.  Y.  Cent.,  etc.,  R.  Co.  87  N.  Y.  2.*) ;  See,  also,  a  similar  case  lately  decided  by 

Cohen  v.  Dry-dock,  etc.,  11.  Co.  69  N.  Y.  the  Minnesota  supreme  court,  MuUvuIiill 

170.  V.  Bates,  17  N.  W.  Rep.  959. 

•  Qoinn  v.  Power,  87  N.  Y.  635 ;  8.  C.  41  '  Phelon  v.  btilrs,  43  Conn .  426. 

Amer.  Rep.  392 ;  Cosgrove  v.  Ogdcn,  49 N.  8-^'|,itoly  v.  I'cpjier,  30- Law  T.  Rev. 

Y.  256,  S.  C.  10  Amer.  Rep.  .Wl.  (N.  S.)  588. 

«Rayner  v.  Mitchell,  25  Weekly  Rep.  »15urns  v.Poulson,  L.  R.  6  0.  P.  563-,  fe. 


C.  6  Moak,  Qng.  Rep.  261. 


Digitized  by 


Google 


104  FBDER^   BEPORTEB. 

In  a  recent  caae  >  it  was  sought  to  hold  a  railroad  company  liable  for  the 
destruction  of  the  plaintiff's  hay  by  Are,  communicated  by  burning  grass  ig- 
nited from  a  Are  negligently  left  burning  by  the  company's  section  men  em- 
ployed to  repair  the  track,  which  fire  they  had  kindled  at  noon  on  the  com- 
pany's right  of  way  for  th^  purpose  of  warming  their  coffee.  But  the  court 
held  the  company  not  liable.  The  court  say:  "The  act  of  these  section  men 
in  building  a  fire  to  warm  their  own  dinner  was  in  ho  sense  an  act  done  in 
the  course  of  and  within  the  scope  of  their  employment,  or  in  the  execution 
of  defendant's  business.  For  the  time  being  they  had  stepped  iiside  from 
that  business,  and  in  building  this  fire  they  were  engaged  exclusively  in  their 
own  business  as  much  as  they  were  when  eating  their  dinner,  and  were  for 
the  time  being  their  own  masters  as  much  as  when  they  ate  their  breakfast 
that  morning  or  went  to  bed  the  night  before.  The  fact  that  they  did  it  on 
defendant's  right  of  way  is  wholly  immaterial  in  the  absence  of  any  evidence 
that  defendant  knew  of  or  authorized  the  act.  Had  they  gone  upon  the 
plaintiff's  farm  and  built  the  Are  the  case  would  have  been  precisely  the  same. 
It  can  no  more  be  said  that  this  act  was  done  in  the  defendant's  business, 
and  within  the  scope  of  their  employment,  than  would  the  act  of  one  of  these 
men  in  lighting  his  pipe  after  eating  his  dinner,  and  carelessly  throwing  the 
burning  match  into  the  grass.  See  Williams  v.  ^ones,  3  Hurl.  &  C.  256." 
The  same  rule  was  applied  in  a  recent  English  case,  where  the  plaintiff 
sought  to  hold  a  solicitor,  who  had  his  ofHce  above  plaintiff's  warerooms,  lia- 
ble for  damages  caused  by  the  overflow  of  water  left  running  by  the  solicit- 
or's clerk  after  washing  his  hands  in  the  private  room  of  his  employer,  where 
he  had  been  forbidden  to  go.' 

It  is  immaterial  that  an  agent  exceeds  the  powers  conferred  upon  him  by 
the  principal,  and  that  he  does  an  act  which  the  principal  is  not  authorized  to 
do,  so  long  as  he  acts  in  the  line  of  his  duty,  or  being  engaged  in  the  service 
of  his  principal,  attempts  to  perform  a  duty  pertaining,  or  which  he  believes 
to  pertain,  to  that  service.  This  rule  was  applied  where  the  giite-keeper  of  a 
railroad  company  detained  a  passenger  attempting  to  leave  the  station  without 
producing  his  ticket  or  paying  his  fare,  as  required  by  a  rule  of  the  company.* 
A  servant  whose  duty  it  is  to  see  that  goods  are  delivered  to  the  proper  per- 
sons, and  to  obtain  vouchers,  cannot  be  said  to  transcend  his  powers  in  en- 
deavoring to  prevent  their  being  carried  off  by  thieves,  although  there  is  a 
watchman  who  is  charged  witji  that  duty.*  But,  on  the  other  hand,  the  con- 
trary was  held  as  to  the  malicious  act  of  a  servant  in  shooting  a  trespasser  on 
his  master's  premises.^  And  a  merchant  was  held  not  liable  for  his  employe's 
act  in  directing  the  arrest  of  a  customer  suspected  of  stealing  goods  from  the 
store.* 

Carrier  Cases.  A  common  carrier  of  passengers  may  be  liable  for  the 
act  of  his  servant,  either  because  it  was  within  the  scope  of  his  employment, 
and,  therefore,  whether  the  injured  party  be  a  trespasser  or  mere  licensee  or 
a  passenger,  within  the  general  rule  of  liability;  or  because  the  act' was  a 
.  breach  of  the  carrier's  contract  of  carriage  where  the  injured  party  was  a  pas- 
senger. 

Under  the  first  class  falls  a  great  variety  of  cases.  Thus,  where  the  plaintiff 
jum|)ed  upon  the  platform  of  a  baggage  car  in  motion,  and  was  ordered  off 
by  the  baggage-master,  the  rules  of  the  compfiny  prohibiting  all  except  em- 
ployes from  riding  on  the  platform,  and  requiring  baggage-masters  to  enforce 

•Marrier  v.  St.  Paul,  M.  &  M.  Ey.  Co.  »I>vnch  v.  Met.  Elev.  Ry.  Co.  90  N.  Y. 

(Minn.)  17  N.  W.  Rep.  952.  77,  alfarmiug  24  Hun,  SOS. 

2  Stevens  v.  Woodward,  L.  R.  6  Q.  B.  « Courtney  v.  Baker,  60  N.  Y.  1. 

Div.  318;  S.  C.  50  L.  J.  C.  P.  231;  and  29  '  Eraser  v.  Freeman,  43  N.  Y.  506,  re- 

Moak,  Eng.  Rep.  615.  versing  56  Barb.  234. 

«  Mali  V.  Lord,  31)  N.  Y.  381. 
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tbem,  and  the  plaintiff  refusing,  on  the  plea  of  an  obstruction  they  were  pass- 
ing, was  kicked  off  by  the  baggage-master,  it  was  held  that  the  fact  that  the 
plaintiff  was  a  trespasser  did  not  preclude  his  recovery  against  the  company, 
and  that  its  liability,  baited  on  the  authority  of  the  baggage-master  and  the 
scope  of  bis  employment,  was  for  the  jury  to  determine.'  In  tliis  case,  where 
the  jury  we're  charged  that  if  the  baggage-master  acted  "willfully  and  mali- 
cioasly  towards  the  plaintiff,  outside  of  and  in  excess  of  his  duty, "  defendant 
was  not  liable,  it  was  held  not  error  to  refuse  to  charge  that  it  was  sufficient 
to  exempt  the  defendant  from  liability  that  the  act  of  the  baggage-master  was 
willful. 

In  Shea  v.  Sixth  Ave.  B.  Co.^  the  complaint  alleged  that  the  plaintiff  stepped 
upon  the  platform  of  a  street  car  obstructing  a  crashing,  in  order  to  cross  the 
street,  when  she  was  "forcibly,  willfully,  and  violently  thrown  off  by  the 
driver,"  acting  as  "the  servant  and  agent  and  in  the  employment  of  the  de- 
fendant" It  was  held  that  the  averment  of  willfulness,  not  necessarily  im- 
plying malice  on  the  part  of  the  driver,  but  as  well  a  too-zealous  discharge  of 
bis  duty  to  the  defendant,  did  not  make  the  complaint  demurrable. 

Where  the  injured  person  came  ui)on  the  conveyance  at  the  unauthorized 
invitation  or  request  of  the  carrier's  servant,  the  carrier  may  be  liable  for  his 
servant's  negligence.  For  example,  the  driver  of  a  horse  car  offered  some 
little  girls  a  free  ride  on  the  platform,  while  his  car  was  moving  slowly,  and 
suddenly  increased  his  speed,  so  that  one  fell  off,  and  was  run  over,  the  com- 
pany was  held  liable  for  his  negligeuce.^  On  the  other  hand,  where  a  fireman 
was  intrusted  with  an  engine  and  tender,  in  place  of  the  engineer,  to  take  it 
to  a  station  for  water,  detached  from  the  rest  of  the  train,  and  asked  a  boy  to 
turn  on  the  water,  who,  while  he  was  climbing  on  the  tender  for  that  purpose, 
was  injured  by  the  jar  of  the  backing  down  of  the  rest  of  the  train,  at  its  usual 
speed  and  force,  it  was  held  that  the  railroad  company  was  not  liable,  because 
ihe  act  of  the  fireman  was  not  within  the  scope  of  his  employment.'* 

A  horse  car  company  has  been  held  liable  for  the  act  of  a  conductor  in  eject- 
ing plaintiff  from  the  car  upon  a  charge  not  sustained  by  the  jury,  of  disor- 
derly conduct,  although  the  conductor  acted  merely  upon  a  mistaken  impres- 
sion as  to  the  facts.^  A  conductor  has  no  authority  to  bind  a  railroad  com- 
pany by  a  promise  to  arouse  a  sleeping  passenger  at  his  station,  so  as  to  make 
the  company  liable  for  his  neglect  so  to  do.    The  passenger  sleeps  at  his  peril.' 

Breach  of  Caeriek's  Contract.  As  said- in  Pendleton  v.  Kinsley,'' 
"Passengers  do  not  contract  merely  for  ship-room  and  transportation  from  one 
place  to  another,  but  they  also  contract  for  good  treatment,  and  against  per- 
sonal rudeness  and  every  wanton  interference  with  their  persons  either  by 
the  carrier  or  his  agents  employed  in  the  management  of  the  ship  or  other 
conveyance."  This  duty  belongs  to  the  carrier,  and  is  not  discharged  by  its 
delegation  to  competent  employes.  If  the  employe  fails  to  perform  that  duty 
it  is  immaterial  whether  the  failure  be  accidental  or  willful,  in  the  neglect  or 
in  the  malice  of  the  employe;  the  contract  of  the  carrier  is  equally  broken  in 
the  negligent  disregard  or  in  the  malicious  violation  of  the  duty  by  the  em- 
ploye.' In  the  case  last  cited,  a  railroad  company  was  held  liable  for  the  act 
of  a  conductor  in  kissing  the  plaintiff,  a  lady  passenger,  by  force,  the  court 
saying:  "It  would  be  cheap  and  superficial  morality  to  allow  one  owing  a 

'Rounds  v.  Delaware,  L.  it:  W.  R.  Co.  •Higgins  v.  Wetervliet  Turnpike  Co. 

64  N.  Y.  129.  46  N.  Y.  23.    Compare  Bayley  v.  Manches- 

»fi2  N.  Y.  180.  ter,  etc.,  Ry.  Co.  7  C.  P.  415  •  S.  C.  3  Moak, 

•  Wilton  v.  Middlesex  R.  Co.  107  Mass.  Enj;.  Rep.  313. 

108.  •Mutin  T.  Georgia,  etc.,  R.  Co.  (Sup.  Ct. 

'Flower  v.  Pennsylvania  R.  Co.  69  Pa.  Qa.  Feb.  2,  1884)  18  Cent.  Law  J.  176. 

St.  210.    Compare  Snvder  v.  Hannibal  A  '3  Cliff.  416. 

St.  Joe  K.  Co.  60  Mo.  413.  »  Craker  v.  Chicago,  etc.,  R.  Co.  36  Wis. 
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duty  to  another  to  conamit  the  performance  of  his  duty  to  a  third,  without  re- 
sponsibility for  the  malicious  conduct  of  the  substitute  in  the  performance  of 
the  duty." 

The  carrier's  liabiliiT'  in  such  case  resting  upon  the  ground  of  a  breach  of 
contract,  it  is  immaterial  whether  the  servant  was  acting  within  the  scope  of 
his  authority  or  not.  The  case  of  Isaacs  v.  Third  Ave.  R,  Co.,'-  in  which  a 
street  railroad  company  was  held  not  liable  for  the  act  of  a  conductor  in  push- 
ing the  plaintiff  from  the  platform  upon  her  refusal  to  alight  until  the  car 
should  come  to  a  full  stop,  was  recently  said  to  have  been  erroneously  de- 
cided upon  the  assumption  that  the  rule  of  the  master's  liability  for  the  as- 
sault of  a  servant  committed  upon  a  person  to  whom  the  master  owed  no  duty 
was  applicable  to  the  case;'  and  the  case  may  be  regarded  as  overruled  by 
the  case  cited,  where  the  driver  of  a  horse  car  assaulted  a  passenger  who  had 
dendeavored  to  prevent  the  driver  from  beating  a  newsboy  who  jumped  upon 
the  car,  and  the  railroad  company  was  held  liable  for  the  assault,  and  upon 
its  contract  to  carry  the  passenger  safely;  not  as  insuring  him  against  every 
possible  danger,  but  as  undertaking  to  protect  him  from  the  negligence  or 
willful  misconduct  of  its  servants. 

In  Goddard  v.  Grand  Trunk  Ry.  Co.,*  which  contains  a  clear  and  full 
statement  of  the  carrier's  duty  to  a  passenger,  with  a  review  of  many  cases, 
a  railroad  company  was  held  liable  for  the  malicious  act  of  a  brakeraan  who, 
shortly  after  receiving  tlie  plaintiff's  ticliet,  declared  that  he  had  not  done 
80,  and  that  plaintiff  was  endeavoring  to  evade  pajonent  of  fare,  and  ollier- 
wise  insulted  him,  and  threatened  him  with  peraonal  violence.  The  court 
say:  "The  law  seems  to  be  now  well  settled  that  the  carrier  is  obliged  to 
protect  his  passenger  from  violence  aind  insult,  from  whatever  source  aris- 
ing. He  is  not  regarded  as  an  insurer  of  his  passenger's  safety  against  every 
possible  source  of  danger,  but  he  is  bound  to  use  all  such  reasonable  precau- 
tions as  human  judgment  and  foresight  are  capable  of,  to  make  his  passen- 
ger's journey  safe  and  comfortable.  He  must  not  only  protect  his  passenger 
against  the  violence  and  insults  of  strangers  and  co-passengers,  but,  a  fortiori, 
against  the  violence  and  insults  of  his  own  servants.  If  this  duty  to  the  pas- 
senger is  not  performed,  if  this  protection  is  not  furnished,  but,  on  the  con- 
trary, the  passenger  is  assaulted  and  insulted  through  the  negligence  or  will- 
ful miaoonduct  of  the  carrier's  servant,  the  carrier  is  necessarily  reeponsible." 
Upon  the  same  ground  the  owners  of  a  steam-boat  were  held  liable  for  an  em- 
ploye's assault  upon  a  passenger  who  had  remonstrated  against  his  treatment 
of  another  passetiger.*  So,  also,  for  the  clerk's  assault  upon  a  boy  passenger, 
whom  he  accused  of  attempting  to  evade  payment  of  his  fare.' 

It  is  worth  wliile  to  notice  that,  though  the  distinction  is  clearly  estab- 
lished, comparatively  few  of  the  cases  in  point  expressly  indicate  the  carrier's 
breach  of  contract  as  the  basis  of  the  decision,  without  reference  to  whether 
or  not  the  act  may  be  deemed  to  be  within  tlie  scope  of  the  servant's  employ- 
ment. Thus,  where  a  brakeman  assaulted  a  pissenger  who  insisted  upon 
entering  a  car  which  the  brakeman  told  him  was  reserved  for  ladies,  the 
company  was  held  liable  for  the  assault,  upon  the  ground  that  a  master 
is  liable  for  even  the  willful  or  criminal  act  of  his  servant  if  done  in  the  course 
of  his  employment,  though  the  court  refer  briefly  to  the  duty  of  a  railroad 
company  to  its  passengers  as  distinguishing  thecaseat  bar  from  others  cited.' 
And  upon  this  ground  a  railroad  company  was  held  liable  for  an  assault  by  a 

«47  N.  Y.  122.    See  Moak,  TJnd.  Torts,  'Sherlejr  v.  Billings,  8  Bush,  147.    See, 

31  also,  a  shiiilar  case,  Pendleton  v.  Kinsley, 

'Stewart  v.  Brooklyn  &  0.  R.  Go.  90  N.  8  Cliff.  416. 
Y.  583.  '  McKinley  v.  Chicago,  etc.,  B.  Co.  44 

•67  Me.  202.  Iowa,  814. 

*  Bryant  ▼.  Rich,  106  Mass.  180. 
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conductor,  who  attempted  to  seize  plaintiffs  property  as  security  for  ber  fare, 
which  she  claimed  to  have  paid.' 

In  Qoddard  v.  Qrand  Trunk  Ry.  Co.*  it  was  held,  after  an  extended  ex- 
amination of  the  authorities,  that  exemplary  damages  might  be  recovered 
against  the  carrier  for  the  willful  assault  of  his  servant;  but  in  Craker  v. 
Chicago,  etc.,  S.  Co.*  it  was  held  that  only  compensatory  damages  were  al- 
lowable. 

Fleadimo.  a  general  averment  tliat  the  acts  of  the  servant  were  in  the 
range  of  his  employment  is  a  conclusion  of  law,  and  not  sufiBcient'*  An 
averment  that  defendant,  by  the  culpable  carelessness  and  mismanagement 
of  itself  and  its  emploves,  ran  a  train  of  cars  against  the  plaintitf's  team, 
lawfully  tniveling  along  the  public  highway,  though  not  stating  the  specific 
acts  constituting  the  negligence,  is  sufficient  on  demurrer.^  While  a  pass- 
enger suing  a  railway  company  need  only  allege,  in  pleading,  that  he  was 
injured  by  the  derailmeut  of  tlie  train  on  which  he  was  traveling,  and  that 
the  injury  resulted  from  negligence  on  the  part  of  the  defendant,  without 
stating  in  what  the  negligence  consisted,  it  seems  that,  to  sustain  an  action 
of  like  nature  by  an  employe,  it  might  be  necessaiy  to  state  in  the  complaint 
the  facts  constituting  the  injury.*  Watlano  E.  Benjamin. 

New  York  City. 

iRanuden  v.  Boston,  etc.,  B.  Co.  IM  'Clark  v.  Chicago,  M.  &  St.  P.  By.  Co. 

Mass.  117.  (Minn.)  9  N.  W.  Rep.  75. 

»  97  Me.  202.  •  Clark  v.  Chicago,  B.  &  Q.  Ry.  Co.  (Clr. 

»36  WU.  667.  Ct.  8.  D.  Iowa,  Jan.  18SS.)  16  Fed.  Hep. 

<  Snyder  v.  Hannibal,  etc.,  B.  Co.  60  688. 
Ho.  413. 


McMuBBT   V.  SUPEEMB   LODOE,  EnIQHTS   OF    HoNOB.* 
(UircuU  Court,  M.  D.  Tennettu.     April  24, 1884.) 

1.  Ehiorts  of  Uonob — "QooD  Standiko"  or  Member. 

'"  Good  standing,"  within  the  meaning  of  \he  laws  of  the  order  of  the  Knights 
of  Honor,  implies  a  full  and  fair  compliance  with  those  laws,  in  the  payment 
of  assewments  and  dues. 

2.  Bamk — Arrears  of  AssEssifENT — BESEFira 

A  member  who  is  largely  in  arrears  for  assessments  and  dues  is  not  "  in 
good  ataading, "  within  tlie  meaning  of  his  benefit  certiflcate,  and  if  he  dies 
when  so  in  arrears  his  beneficiary  is  not  entitled  to  the  payment  of  the  benefit. 

The  case  was  beard  before  the  ciroait  judge,  withoai  a  jury,  upon 
an  agreed  statement  of  facts. 

The  plaintiff  broaght  suit  against  the  defendant,  as  "a  beneficiary 
organization  upon  the  mutual  assessment  plan,"  upon  a  benefit  oer- 
tificate  issued  July  5, 1878,  to  Charles  S.  MoMurry,  providing  for  the 
payment  of  $2,000,  "as  a  benefit,  upon  due  notice  of  his  death  and 
the  surrender  of  this  certificate,  to  such  person  or  persons  as  he  may, 
by  will  or  entry  on  the  record-book  of  this  lodge,  or  on  the  face  of  this 
certificate,  direct  the  same  to  be  paid,  provided  he  is  in  good  standing 


1  From  the  Central  Law  Journal. 
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when  he  dies."  The  plaintiff  was  named  as  the  beneficiary  on  the 
face  of  the  certificate. 

McMurry  paid  regularly  his  assessments,  of  one  dollar  each,  nntil 
February  23, 1881,  when  he  ceased  paying.  After  this,  Guthrie  Lodge, 
No.  1,054,  of  which  he  was  a  member,  paid  four  assessments  for  him, 
voluntarily,  to  the  supreme  lodge  of  the  order.  He  did  not  reimburse 
Guthrie  Lodge  for  these  payments,  and  its  officers  thereupon  dropped 
his  name  from  their  rolls,  and  reported  him  as  "suspended;"  but  tbe 
lodge  did  not  suspend  him  by  any  vote  which  was  recorded  on  its  min- 
utes. Prior  to  September  15,  1881,  four  other  assessments  had  been 
called,  and  were  forwarded  by  Guthrie  Lodge  to  the  supreme  lodge, 
on  none  of  which  had  any  payments  been  made  by  McMurry.  The 
30  days'  time  allowed  to  members  by  the  law  of  the  order  for  tbe  pay- 
ment of  these  assessments  had  fully  expired  before  McMurry  died, 
which  was  on  October  11,  1881.  He  had  not  paid  dues  to  his  lodge 
since  January  1,  1881. 

The  laws  of  the  order,  in  force  in  1878  and  in  1881,  contained  these 
provisions : 

"Art.  VII.,  sec.  1.  Earh  member  of  this  lodge  shall  pay  as  dues,  to  com- 
meuce  with  the  date  of  receiving  the  degree  of  manliood,  such  sum  as  shall  be 
prescribed  in  the  by-laws,  not  less  tl'an  twenty-live  cents  per  month,  which 
shall  be  due  and  payable  quarterly  in  advance,  on  the  last  meeting  night  in 
March,  June,  September,  and  December^  and  a  brother  is  in  good  standing 
until  the  dues  so  paid  are  consumed. 

"Sec.  2.  Any  member  who  may  become  in  arrears  for  dues  or  fines  to  this 
lodge  shall  not  be  untitled  to  vote,  hold  office,  nor  shall  he  be  entitled  to  bene- 
fits; and  when  six  months  in  arrears  for  dues  or  fines,  or  when  he  fails  to 
comply  with. section  3  of  law  xv.,  he  shaU  be  suspended  from  the  lodge." 

"Law  XV.,  sec.  3.  Each  member  shall  pay  the  amount  due,  on  the  notice  of 
the  reporter  of  his  lodge,  within  thirty  days  from  the  date  of  such  notice,  and 
any  member  failing  to  pay  such  assessment  within  thirty  days  shall  be  sus- 
pended from  his  lodge." 

Other  regulations  provided  that  only  members  "in  good  standing" 
could  become  representatives  in  the  superior  lodges  of  the  order,  or 
be  allowed  to  receive  sick  benefits,  or  have  the  privilege  of  a  with- 
drawal card  for  six  months.  It  was  also  required  that  the  notice  of 
the  death  of  a  member,  for  the  payment  of  a  benefit  thereupon,  should 
certify  "that  he  was  in  good  standing." 

In  1879  tbe  following  decision,  made  by  the  supreme  dictator  as 
executive  head  of  tbe  order,  in  answer  to  a  question  propounded,  had 
been  approved  by  the  supreme  lodge,  the  highest  legislative  body  of 
the  order : 

"Question  20.  If  a  member  fails  to  pay  an  assessment  within  the  thirty 
days  allowed  by  the  constitution,  and  dies  between  the  expiration  of  the  thirty 
days  and  the  next  meeting  of  the  lodge,  would  his  family  or  heirs  be  entitled 
to  tbe  death  benefit?  Ansioer.  Yes.  A  member  must  be  suspended  in  order 
to  forfeit  his  death  benefit,  and  he  cannot  be  suspended  after  bis  decease." 

The  charter  of  the  defendant  empowered  it  to  pay  from  its  widows' 
and  orphans'  benefit  fund,  "on  satisfactory  evidence  of  tbe  death  of 
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a  member  of  the  corporation,  who  has  complied  with  its  lawfal  re- 
quirements, a  sam  not  exceeding  five  thousand  dollars, "  "to  his  family, 
or  as  he  may  direct." 

Colyar,  Markt  dChildreM,  for  plaintiff. 

James  0.  Pierce,  for  defendant. 

Baxteb,  J.  1.  The  rights  of  the  plaintiff  are  to  be  determined  in 
accordance  with  the  rules  established  by  the  constitution  and  laws  of 
the  order. 

2.  Decision  No.  20,  made  by  the  supreme  dictator  in  1879,  that  a 
member  must  be  suspended  in  order  to  forfeit  his  death  benefit,  applied 
to  a  case  where  a  member  died  after  the  expiration  of  30  days  from 
the  call  of  the  assessment,  and  before  the  next  meeting  of  his  lodge, 
and  does  not  apply  to  the  present  case. 

3.  The  laws  and  rules  of  the  order,  in  force  in  1881,  did  not  declare 
that,  a  member  was  always  in  good  standing  until  he  had  been  legally 
suspended  by  a  Valid  act  of  his  lodge;  and  the  failure  of  Guthrie 
Lodge  No.  1,054  to  legally  suspend  McMurry  is  not  conclusive  of  this 
case. 

4.  MoMorry  having  been  at  the  time  of  his  death  in  arrears  for  nine 
months  dues  to  his  lodge,  and  in  arrears  for  eight  assessments  to  the 
widows'  and  orphans'  benefit  fund,  the  time  for  the  collection  of  wbich 
had  fully  expired,  was  by  reason  of  these  facts  not  in  good  standing, 
within  the  meaning  of  the  benefit  certificate  sued  on,  and  thd  plain- 
tiff, therefore,  cannot  recover. 

5.  Payment  of  the  assessment  by  the  members  is  essential  to  the 
successful  operation  of  the. widows' and  orphans'  benefit  fund  of  the 
order,  as  the  plan  of  the  same  is  exhibited  in  the  constitution  and  laws 
of  the  order.     • 


In  re  Vbtteelein  &  Co.,  Bankrupts. 

[DUtriet  Court,  S.  D.  New  York.  •  April  19, 1884.) 

Baskrcptct— Preference— Ukh-ed  Statks. 

Where  a  bankrupt  firm,  through  fraudulent  undervaluations  of  goods  en- 
tered at  the  custom-house,  has  incurred  a  forfeiture  of  their  value  to  the  United 
States,  the  claim  of  the  latter  against  the  firm  for  the  tort  is  joint  and  several; 
-  and  upon  proof  of  the  debt,  containing  a  statement  of  the  facts,  the  United 
States  is  entitled,  under  sections  5501  and  3466  of  the  Revised  Statutes,  to  pri- 
ority of  payment  out  of  any  of  the  proceeds  of  either  the  joint  or  several  es- 
tates, Trithout  reference  to  what  may  be  the  particular  claim  of  priority  in  its 
proof  of  debt. 

In  Bankruptcy.  . 

Samuel  B.  Clark,  Asst.  Dist.  Atty.,  for  the  United  States.    ' 
Jat.  K.  Hill,  for  assignee. 

Brown,  J.     The  proof  of  the  debt  made  by  the  United  States  in 
this  case,  sworn  to  on  April  1,  1878,  declares  that  Theodore  H.  Vet- 
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terlein  and  Bernard  T.  Vetterlein,  the  bankrapis,  were,  and  still  are, 
justly  indebted  to  the  United  States  in  the  sum  of  $99,951.25  for  the 
value  of  goods  imported  in  violation  of  the  act  of  March  3,  1863,  "to 
prevent  and  punish  frauds  upon  the  revenue,"  and  which  became 
forfeited  to  the  United  States  thereby.  The  proof  subsequently  states 
that  a  claim  is  made  for  priority  of  p&yment  out  of  the  joint  estate 
of  said  bankrupts  as  prescribed  by  law. 

The  above  proof  does  not  in  terms  claim  priority  of  payment  out 
of  the  individual  estate  of  either  of  the  bankrupts.  The  account  of 
the  assignee  shows  a  joint  estate  and  joint  creditors,  and  a  small 
separate  estate  of  Theodore  H.  Vetterlein,  one  of  the  bankrupts,  and 
private  debts  of  the  latter  in  excess  of  bis  estate.  The  assignee 
claims  that  the  debt  of  the  United  States  is  not  entitled  to  priority 
out  of  the  separate  estate,  both  because  it  has  elected  to  prove  the 
debt  against  the  joint  estate,  and  because  it  has  not  made  an  express 
claim  of  priority  against  the  separate  estate.  Claims  of  the  kind 
here  referred  to  are  both  joint  and  several.  It  is  unnecessary  to.  de- 
termine whether  a  private  creditor  wonld,  upon  such  debts  and  under 
the  law  of  this  country,  be  put  to  his  election  between  the  joint  and 
several  estates.  Mead  v.  Bank  of  FayettevilU,  6  Blatchf.  180,  and 
cases  cited;  In  re  Bigelow,  3  Ben.  146. 

The  decision  of  the  supreme-  court  in  the  case  of  Letoit  v.  V.  S.  93 
U.  S.  6 )  8,  holds  that,  under  the  fifth  section  of  the  act  of  March  3, 
1797,  (Rev.  St.  §  8466,)  as  well  as  under  the  bankruptcy  act,  §  5101, 
the  priority  of  the  United  States  is  absolute  against  both  the  joint 
and  separate  estates,  and  that  those  provisions  of  law  supersede  the 
marshaling  of  assets,  as  recognized  in  equity,  and  by  the  bankrupt 
law,  as  between  other  creditors  of  the  bankrupts.  Under  this  decis- 
ion, to  which  this  court  is  boand  to  conform,  no  distinction  of  joint 
and  separate  estates  can  prevail  as  against  the  United  States.  The 
proof  of  debt  above  referred  to  states  the  facts  upon  which,  according 
to  the  decision  of  the  supreme  court,  the  right  of  the  United  States 
must  prevail  against  other  creditors,  for  both  the  joint  and  separate 
property.  It  was  unnecessary  in  the  proof  of  debt  to  assert  that  the 
claim  was  made  against  the  joint  estate.  It  was  immaterial  whether 
this  claim  were  made  or  were  not  made ;  and  the  assertion  of  a  joint 
claim  cannot  debar  the  legal  efTeet  of  the  proof  which,  under  the  law 
as  above  stated,  entitled  the  United  States  to  priority  out  of  the  sep- 
arate estate  also. 

The  prior  claim  of  the  United  States  must  therefore  be  allowed 
against  both  the  joint  and  several  estates. 
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HiOES  V.  Ferdinand  and  others. 

{Cfiremi  Court,  8.  D.  New  York.    April  9,  1884.) 
Patbkt  Law — REnEARiKOB  of  Cases  to  bb  Dibcodiuobo  When  Pbiob  Ubb  la 

THE   DePKNBE. 

hehearin^g  in  equity  cases  s^hould  be  generally  denied,  when  tlie  grounds  of- 
fered therefor  pertain  to  matturs  of  evidence  that  could  just  as  well  have  been 
procured  helore  the  trial  already  bad.  This  should  1)0  especially  the  rule  in 
pat(;nt  cases  when  the  defense  is  prior  use,  since  it  is  seldom  that  the  defend- 
ant cannot  rn^ike  it  appuar  tliat  he  has  discovered  new  evidence  in  support  of 
such  a  defense. 

In  Eqnity. 

Frost  ti  Coe,  for  complainant. 

Britien  dh  Steele  and  Roscoe  Conkling,  for  defendants. 

Wallace,  J.  The  application  to  amend  the  answer,  and  for  a  re- 
hearing, should  be  denied,  because  it  does  not  satisfactorily  appear 
that  the  facts  constituting  the  new  defense  conld  not  have  been  discov- 
ered by  the  exercise  of  reasonable  diligence  before  the  cause  went  to  a 
bearing.  The  complainant  b^s  conducted  a  difficult,  protracted,  and 
expensive  litigation  to  a  successful  issue,  and  it  would  subject  him  to 
great  hardsh-p  to  compel  him  now  to  abandon  the  fruits  and  meet  a 
new  defense.  It  was  bis  right  to  be  apprised  by  the  answer  of  the  de- 
fenses which  he  would  have  to  meet  and  overthrow,  so  that  he  ooold 
elect  whether  to  proceed  with  his  suit  or  abandon  it.  Amendments 
of  pleadings  which  introduce  a  new  defense  are  permitted  with  great 
reluctance  in  equity  after  a  cause  has  been  set  for  hearing,  and  after 
a  hearing  are  rarely  allowed.  Walden  v.  Bodley,  14  Pet.  156,  160; 
Smith  V.  Bnbcock,  8  Sumn.  583.  When  the  application  is  based  upon 
the  ground  of  newly-discovered  evidence,  a  more  liberal  rule  obtains ; 
but  courts  of  equity,  as  well  as  courts  of  law,  in  such  cases  proceed 
with  great  caution,  and  extend  no  indulgence  to  the  negligent.  Un- 
less it  appears  affirmatively  that  the  evidence  could  not  have  been 
obtained  in  due  season  if  the  party  applying  bad  used  all  reasonable 
efforts  in  that  behalf,  the  application  will  be  denied.  It  is  due  to  the 
public'  interests,  as  well  as  to  the  immediate  litigants,  that  rehear- 
ings  for  the  purpose  of  letting  in  evidence  which  might  and  ought  to 
have  been  introduced  before  the  hearing  should  not  be  tolerated.  In 
no  class  of  cases  should  the  practice  of  allowing  rehearings  be  more 
strictly  guarded  than  in  cases  like  the  present,  where  the  defense  of 
prior  use  is  relied  on  to  defeat  the  novelty  of  a  patented  invention, 
because  it  is  seldom  that  a  defendant  cannot  make  it  appear  that  he 
has  discovered  additional  evidence  in  support  of  such  a  defense.  The 
defendant  states  in  his  affidavit,  in  general  terms,  that  he  "has  been 
eager  to  collect  all  material  evidence,"  and  "has  made  great  exertion 
and  every  reasonable  effort  to  defend,  the  suit."  These  are  his  con- 
clusions, but  if  the  facts  were  specified  they  might  not  be  the  conolu- 
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siona  of  the  court.     Such  generality  of  statement  is  not  sufficient;  if 
it  could  not  be  conscientiously  made  in  almost  every  case,  it  could  be 
in  every  case  with  facility  and  with  entire  safety. 
The  motion  is  denied. 


Wbbton  Dynamo-Elbotbio  Machine  Co.  v.  Abnooz  and  another. 

{Circuit  Court,  8.  D.  Nsna  York.    April  9, 1884.) 

Patbht  Law — Automatic  Switch  for  Dynamo-Machine. 

An  automatic  switch  for  a  dyDamo-macliine  for  shifting  the  electric  cnrrent 
from  one  path  to  another  is  the  invention  of  Smith;  the  rheotomes  and  the 
devices  of  Siemens  being  circuit  breakers  designed  for  another  purpose. 

In  Equity. 

E.  H.  Brown  and  S.  A.  Duncan,  for  complainant. 

Knox  dt  Woodward,  for  defendants. 

Wallace,  J.  At  the  hearing  of  this  cause  all  the  questions  in- 
volved were  decided  adversely  to  the  defendant,  far  reasons  then  stated, 
except  the  question  of  the  novelty  of  the  invention.  An  examination 
of  the  proofs  shows  that  the  devices  upon  wbich  the  defendant  mainly 
relies  to  negative  novelty,  and  to  which  the  testimony  of  the  experts 
is  principally  addressed,  have  no  bearing  whatever  upon  the  issue. 
These  are  the  devices  of  Siemens  referred  to  in  the  letter  and  report 
of  Col.  Abbott.  It  appears  by  the  proofs  that  the  invention  described 
in  the  complainant's  patent  was  conceived  by  Smith,  the  inventor, 
and  embodied  in  a  magneto-electric  apparatus,  in  October,  1873.  It 
is  not  shown  that  either  of  the  Siemens  machines  purchased  by  Col. 
Abbott  in  Europe  had  arrived  in  this  country  at  that  time.  While 
it  may  be  conjectured  from  the  statements  of  his  letter  (which  by 
stipulation  are  made  evidence  of  the  facts)  that  he  had  received  the 
machines  prior  to  October,  there  is  no  proof  to  this  effect. 

It  only  remains,  therefore,  to  consider  the  rheotomes  and  the  ap- 
paratus described  in  Siemens'  English  patent  of  1867.  It  is  obvious 
that  neither  of  these  devices  contain  the  invention  of  Smith.  Smith's 
invention  is  an  automatic  switch  for  a  dynamo-machine  for  shifting 
the  electric  current  from  one  path  to  another.  It  is  actuated  and 
controlled  by  the  electric  current  to  open  and  close  the  connection 
between  the  primary  circuit  and  the  exterior  or  working  circuit.  It 
is  a  pivoted  and  ballasted  lever,  located  between  the  two  circuits, 
having  an  armature  at  the  end  nearest  the  primary  circuit,  and  a 
weight  and  spring  at  the  other  end.  The  switch,  as  combined  with 
the  dynamo-machine  and  the  primary  and  exterior  circuits,  is  in- 
tended and  is  efficient  to  do  work  which  had  not  theretofore  been  done 
by  such  a  machine.     The  rheotome  and  the  devices  of  Siemens  are 
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oircuit  breakers  designed  and  adapted  for  different  work.  In  neither 
is  there  any  necessity  for  shifting  the  path  of  the  current  from  one 
circuit  to  another.  They  show  the  principle  of  breaking  the  current 
and  deflecting  it  automatically  employed  by  Smith,  but  the  differences 
in  the  organization  of  the  apparatus  are  as  radical  as  the  differences 
in  the  work  for  which  each  is  designed. 

A  decree  is  ordered  for  complainant,  adjudging  the  infringement. 
of  the  second  and  fifth  claims  of  the  patent. 


Fetter  and  others  v.  Newhalij. 

(Cireuii  Court,  8.  D,  Nea  York.    April  23, 1884.) 

Patbn'T— DRrrE-SoREw— lNFRrN-GE>rKNT. 

The  orator's  patent  for  a  drivB-screw  hetd  to  be  r^tric'ed  to  a  screw  haying- 
a  smooth  conical  point  large  enough  to  (f'.vide  the  fibers  of  the  wood  so  as  to 
give  free  entrance  to  the  threads  of  the  screw. 

In  Equity. 

Amoa  Broadnax,  for  orators. 

Willinm  Bakeicell,  for  defendant. 

WnEBLGB,  J.  This  cause  has  been  heard  on  a  motion  for  punish- 
ment of  the  defendant  for  violation  of  the  injunction  granted  on  final 
hearing.  Fetter  v.  Newhall,  17  Fed.  Eep.  841.  The  defendant  ap- 
pears to  make  or  be  concerned  in  making  two  kinds  of  drive-screws, 
one  of  which  has  a  conical  point  in  diameter  at  the  bass  equal  to  the 
diameter  of  the  shank  within  the  threads,  and  the  other  having  threads 
extending  to  the  extremity  of  the  point;  the  threads  of  each  being  of 
the  same  shape  as  those  of  the  orators' patent.  The  novelty  and  util- 
ity of  invention  on  which  this  patent  was  granted  by  the  patent-office, 
accepted  by  the  patentee,  and  held  valid  by  this  court,  consisted  in 
the  conoidal  or  conical  smooth  point  large  enough  to  part  the  fibers 
of  the  wood,  in  driving,  and  make  an  entrance  for  the  threads,  so  that 
they  would  not  be  forced  against  the  fibres  to  make  a  pathway  for 
themselves  or  for  one  another.  It  did  not  cover  the  threads  sepa- 
rately from  the  point,  and  cannot  be  made  to  cover  them  now.  Key- 
stone  Bridge  Co.  v.  Phoenix  Iron  Co.  95  D.  8.  274.  Neither  of  these 
devices  of  the  defendant  has  such  a  point.  It  is  urged  that  the 
threads  at  the  point  of  the  defendant's  screws  make  the  points  the 
equivalent  of  the  patented  point.  The  foremost  threads  do,  in  driv- 
ing, with  the  smaller  point  make  way  for  the  rest  of  the  threads  as 
the  larger  point  does.  This  is  the  case  with  all  drive-screws  having 
a  point  smaller  than  the  circumference  of  the  threads;  and  this  is 
what  the  patented  point  was  patented  for  obviating.  If  the  screw  im- 
v.20,no.2— 8 
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proved  npon  was  the  equivalent  of  the  patented  improvement,  the 
patent  would  oover  nothing.    The  patent  is  a  quite  narrow  one,  and 
this  construction  would  undermine  the  whole  of  it. 
The  motion  is  denied. 


Fetteb  and  another  v.  Ouveb  and  others. 
lOireuit  Court,  S.  D.  New  York.    April  23, 1884.} 
Patbnt— brJUNonoH . 

In  Equity. 

Amos  Broadnax,  for  orators. 

Bakewell  &  Kerr,  for  defendants. 

Wheeleb,  J.  The  motion  in  this  cause  for  a  preliminary  injunc- 
tion  rests  upon  the  same  grounds,  and  is  denied  for  the  same  reasons, 
as  the  motion  for  an  attachment  in  Fetter  t.  Newhall,  ante,  113.  Mo- 
tion denied  accordingly. 


M0NDT   V.  LiDORBWOOD    MaNUP'g   Co. 

Oiretai  Court,  8.  D.  New  Fork.    April  23, 1884.) 

Patent — HoiBrrao-Duuiis — Novei.tt — Infrinoement. 

Reissued  letters  patent  No.  il,289,  for  an  improvement  in  friction  drams  for 
pile-driTers  and  hoist'ng-roachines,  aUhou;;li  the  friction  sarfaces  claimed 
therein  were  anticipated  by  a  previous  patent,  contain  an  element  of  novelty 
in  the  arrangement  of  the  spring,  and  the  patent  is  infringed  by  the  use  of  a 
similar  combiuation,  including  that  kind  of  spring. 

In  Equity. 

Edwin  H.  Brown,  Frederic  H.  Belts,  and  Ernest  C.  Webb,  for  orator. 

Livingston  Gifford,  for  defendant. 

Wheeleb,  J.  This  suit  is  brought  npon  reissued  letters  patent 
No.  9,289,  dated  July  18,  1883,  the  original  of  which  was  No.  168,- 
967,  dated  January  19,  1875,  granted  to  the  orator  for  an  improve- 
ment in  friction  drums  for  pUe-drivers  and  hoisting-machines.  The 
original  had  one  claim;  the  reissue  has  three  others,  and  this  one, 
which  is  made  the  fourth,  and  is  the  only  one  relied  npon.  The  de- 
fenses are  lack  of  novelty  and  denial  of  infringement.  The  object  of 
these  inventions  is  to  have  a  drum  for  the  hoisting-rope  which  can  be 
made  to  engage  with,  closely  or  loosely,  and  be  released  from,  gear- 
ing in  constant  motion,  so  as  to  be  started  promptly  but  moderately. 
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and  made  to  move  rapidly  or  slowly,  and  to  stop  gradually  or  quickly, 
and  be  left  to  turn  the  other  way,  at  the  pleasure  of  the  operator. 
The  orator  accomplished  this  by  providing  a  conical  projection  on  the 
side  of  the  gear-wheel  next  to  the  drum,  of  nearly  the  same  diameter, 
made  of  wedge-shaped  pieces  of  wood,  with  the  broad  ends  outward, 
forming  a  tapering  friction  surface  on  the  ends  of  the  wood;  and  a  cir- 
cular flange  projecting  from  the  circumference  of  the  drum,  loose  on 
the  same  shaft,  to  fit  tightly  over  the  friction  surface  on  the  wheel  whenr 
pressed  toward  it ;  and  a  spring  coiled  about  the  shaft,  between  the 
wheel  and  the  drum,  to  separate  the  surfaces.  The  specification  men- 
tions a  shell  or  flange  on  the  side  of  the  gear-wheel  supporting  the 
wood,  and  describes  mechanism  for  pressing  the  drum  towards  the 
wheel  and  bringing  the  surfaces  together.  The  claim  is  for  the  com- 
bination of  the  drum,  loose,  and  the  gear-wheel  having'the  friction 
cone  and  side  flange  to  support  it  and  spring  to  repel  it,  fast  upon 
the  shaft,  for  this  purpose.  The  defendant  makes  friction-drums  like- 
these  in  all  respects,  except  that  the  wedge-shaped  pieces  of  wood  are 
bolted  to  the  gear-wheel.  Loose  friction  drams  connecting  with  fast 
gear-wheels  on  the  same  shaft,  with  springs  coiled  about  the  shaft  to 
repel  them,  and  friction  surfaces,  one  of  metal,  and  the  other  of  tha 
ends  of  wood,  for  use  for  other  purposes,  were  old  and  well  known: 
and  letters  patent  No.  150,766,  dated  May  12,  1874,  were  granted 
to  John  Knowlson,  Jr.,  for  improvements  in  similar  apparatus,  show^ 
ing  a  gear-wheel  with  similar  wedge-shaped  pieces  of  wood,  separated 
by  radiating  flanges  on  the  side  of  the  gear-wheel,  presenting  friction 
surfaces  composed  of  the  ends  of  the  wood  of  each  piece,  and  a  drum 
with  a  similar  projecting  flange  at  each  end  to  fit  over  the  friction 
surfaces,  and  a  wheel  revolving  with,  but  sliding  along,  the  shaft  at 
the  other  end  of  the  drum,  having  a  similar  friction  surface,  with 
mechanism  for  pushing  that  along  the  shaft  and  bringing  its  friction 
surface  in  contact  with  that  on  that  end  of  the  drum,  and  thereby 
pressing  the  drum  along  and  bringing  the  friction  surfaces  at  the  other 
end  of  the  drum  to  a  bearing,  but  without  any  springs  to  repel  the  fric- 
tion surfaces.  There  is  some  contest  as  to  which  invention  was  first, 
Enowlson's  or  the  orator's ;  but  from  the  whole  evidence  it  appears 
that  Knowlson's  was  first  accomplished. 

It  is  strongly  urged  for  the  defendant  that  Enowlson's  friction  sur- 
faces are  substantially  the  same  as  the  orator's;  that  there  was  no  in- 
vention in  putting  the  spring  to  the  same  purpose  in  the  orator's  de- 
vices that  it  had  aceomplised  in  prior  similar  devices;  and  that  the 
orator  really  invented  nothing  but  the  shell  or  flange  on  the  wheel  for 
supporting  the  wood  of  the  friction  cone,  which  the  defendants  do  not 
nse.  Apart  from  the  mode  of  fastening  the  wood  to  the  wheel,  the 
friction  cones  of  Knowlson  perform  the  same  functions  in  substanti- 
sUy  the  same  way  as  those  of  the  orator  and  of  the  defendant,  although 
perhaps  they  would  not  wear  so  well  as  either.  Each,  however,  may 
be  considered  for  this  purpose  to  be  the  mechanical  equivalent  of 
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the  other.  Then  the  orator  is  not  entitled  to  a  monopoly  of  this  frio- 
tion  Borface  in  suoh  machines.  It  is  said  that  beyond  this  he  did 
nothing  but  to  bring  the  spring  of  former  machines  into  Knowlson's, 
which  conld  be  accomplished  by  the  skill  of  good  workmanship.  Had 
this  been  all,  the  argument  would  be  well  founded.  Bat  be  did  more. 
One  spring  would  not  have  answered  to  repel  the  friction  surfaces  in 
that  machine;  two  would  have  been  necessary,  and  of  different  power; 
one  to  repel  the  oone  on  the  wheel  not  geared,  and  another  and  stronger 
to  repel  the  drum  and  that  from  the  gear-wheel.  The  orator  dis- 
pensed with  one  of  Knowlson's  friction  cones  and  flanges,  rearranged 
and  simplified  the  machine,  and  put  the  spring  where  it  was  needed 
or  where  he  wanted  it.  This /appears,  after  it  was  done,  to  have  been 
easy  to  do;  bat  no  one  did  it  before  and  it  makes  a  more  compact, 
economical,  and  useful  machine.  Loom  Co.  v.  Higgins,  106  tl.  S.  580. 
The  patent  ia  for  the  new  combination.  It  is  farther  strenously  urged 
that  the  gear-wheel,  with  the  cone,  supported  in  the  orator's  peculiar 
manner,  is  one  element  of  the  combination,  and  that,  as  the  defendant 
does  not  use  that  element,  it  does  not  infringe  that  combination.  But 
the  gear-wheel  and  friction  cone  of  the  defendant  are  the  equivalent 
in  the  combination  to  those  of  the  orator,  and  by  the  use  of  them  the 
defendant  takes  the  orator's  patented  combination. 

Let  there  be  a  decree  for  the  orator  for  an  injuotion  and  an  aoconnt, 
with  costs. 


Mallobt  Manuf'o  do.  V.  HioKOE  and  another. 

(Oireuit  Court,  D.  GonneeHerU.    April  5, 1884.) 

Patents  fob  Inybntioks— iKPRmaEMBNT— Pkemminabt  Isjuhotion— Pbbvioot 
Adjudication. 

Upon  the  decision  of  s  motion  for  a  preliminary  injunction  against  the  in- 
fringement  of  a  patent,  which  has  been  sustained  by  a  previous  adjudication, 
it  is  proper,  as  a  general  rule,  to  follow  the  construction  of  the  patent  given 
upon  such  adjudication,  provided  the  construction  was  given  with  deliberation 
and  thoughtfulness  in  the  use  of  language. 

Motion  for  Preliminary  Injunction. 

Eugene  Treadieell,  for  plaintiff. 

Wm.  Edgar  Simonds,  for  defendants. 

Shipman,  J.  This  is  a  motion  for  a  preliminary  injnnction  against 
the  infringement  of  letters  patent  to  George  Mallory,  dated  February 
11,  1868,  for  an  improvement  in  hats.  The  defense  is  non-infringe- 
ment. The  invention  is  described  and  the  patent  is  construed  in 
Mallory  Manufg  Co.  v.  Marks,  20  Blatchf .  C.  C.  88.'  It  is  not  claimed 
that  the  present  defendants  use  twisted  wire,  and,  for  the  purposes  of 

»8.  O.  11  Fbd.  Rep.  887. 
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this  motion,  it  is  admitted  tliat  round  bent  wire  is  used.  The  only 
question  is  •whether  such  use  is  an  infringement.  Upon  the  decision 
of  a  motion  for  a  preliminary  injunction  against  the  infringement  of 
a  patent  which  has  been  sustained  by  a  previous  adjudication,  it  is 
proper,  as  a  general  rule,  to  follow  the  construction  of  the  patent  which 
was  given  upon  such  adjudication,  provided  the  construction  was 
given  with  deliberation  ■  and  thoughtfuluess  in  the  use  of  language. 
Judge  Blatchfobd  says  in  his  opinion  that  the  specification  uses  the 
word  "bent"  as  synonymous  with  the  word  "twisted ; "  and  further  says : 
"The  hoop  of  the  claim  must  be  a  spring  hoop  twisted  substantially 
in  the  manner  described  in  the  patent.  This  construction  is  neees- 
sary  to  sustain  the  claim,  in  view  of  the  state  of  the  art  as  shown." 
I  do  not  mean  to  say  that  the  question  in  regard  to  the  proper  con- 
struction of  the  patent  is  to  be  considered  as  finally  settled  by  the 
decision  in  the  Marks  Case,  but,  for  the  purposes  of  this  motion,  it  is 
not  expedient  to  depart  from  Judge  Blatchfoed's  construction,  which 
was  carefully  given. 
The  motion  is  denied. 


Vbbmont  Fabm  Machine  Go.  and  others  v.  Mabble,  Com'r,  etc. 
{Ciremt  Court,  D.  Vermont.    April  12, 1884.) 

1.  JmiTSDtCTION  OP  ClRCtriT  OoaHT— ACCJEPTANCB  ov  Bbbvioe. 

By  accepting  service  of  process  the  defendant,  in  »  rait  arising  under  tlie 
I>atent  laws,  subjects  iiimselC  to  the  jurisdiction  of  a  court,  sitting  in  a  district 
of  which  he  is  not  a  resident. 

2.  Same— Bill  to  Shcuri  a  Patent. 

The  United  States  courts  have  jurisdiction  of  bills  to  obtain  the  issue  of  pat- 
ents refused  by  the  commissioner. 
8.  Bamb^Want  ov  Powkb  vo  Ssfokce  Dborkb. 

Ibe  fact  that  a  circuit  court  cannot  compel  the  oommiasioner  of  patents  to 
obey  its  decree  is  no  objection  to  its  jurisdiction  to  entertain  a  bill  against  him 
for  the  purpose  of  obtaining  a  decree  in  favor  of  the  orator's  right  to  a  patent. 
It  is  presumed  that  he  will  do  his  duty 

In  Equity. 

Frank  T.  Brotvn,  for  coc&missioner. 

WiUiam  E.  Sitnondt,  for  orators. 

Whbeleb,  J.  The  bill  was  brought  for  an  adjudication  that  the 
orators  were  entitled  to  a  patent,  pursuant  to  section  4915,  Rev.  St. 
The  defendant  accepted  service  of  the  subpoena  to  have  the  same  ef- 
fect as  if  duly  served  on  him  by  a  proper  oflBcer,  and  acknowledged 
receipt  of  a  copy,  but  did  not  appear  in  court,  nor  made  any  objec- 
tion to  proeeeding  to  decree.  After  hearing  the  orators,  a  decree  was 
made  and  entered  in  their  favor.  19  Fed.  Bbp.  807.  The  present 
commissioner  now  moves  for  a  rehearing,  principally  upon  the  ground 
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of  alleged  want  of  jurisdiction  of  this  court.  One  mode  of  attempt- 
ing to  show  that  this  court  has  not  jurisdiction  is  by  claiming  that 
the  supreme  court  of  the  District  of  Columbia  has  exclusive  jurisdie- 
tion.  The  language  of  this  section,  however,  seems  to  preclude  this 
idea.    It  reads : 

""Whenever  a  patent,  on  application,  is  refused,  either  by  the  commissioner 
of  patents  or  by  tlie  supreme  court  of  the  District  of  Columbia  upM)n  appeal 
from  the  commissioner,  the  applicant  may  have  remedy  by  bill  in  equity." 

This  seems  to  clearly  imply  that  the  remedy  may  be  elsewhere. 
Whipple  V.  Miner,  15  Fbd.  Eep.  117.  Another,  and  the  principal 
mode  is  by  claiming  that  no  circuit  court  of  a  district  away  from  the 
patent-office,  and  in  which  the  commissioner  does  not  reside,  can  ac- 
quire jurisdiction  of  such  cases.  The  oircait  courts  have  original 
jurisdiction, — ninth,  of  all  suits  at  law  or  in  equity  arising  under 
the  patent  or  copyright  laws,  of  the  United  States.  Bev.  St.  §  629. 
This  is,  unquestionably,  a  suit  so  arising.  There  is  no  restriction 
upon  proceeding-  in  these  courts  in  such  oases  except  that  civil  suits 
against  inhabitants  of  the  United  States  are  not  to  be  brought  by 
original  process  in  any  other  district  than  that  in  which  the  defend- 
ant resides  or  is  found  at  the  time  of  service.  Id.  §  739.  The  court 
had  general  jurisdiction  of  this  subject,  and  the  defendant  by  bis  ac- 
ceptance of  service  consented  to  be  found  in  this  district;  and  did 
not  appear  in  court  to  object  to  being  bound  by  his  consent. 

In  Ex  parte  Sckollenberger,  96  U.  8.  369,  Mr.  Chief  Justice  Waitk, 
in  delivering  the  opinion  of  the  court,  says : 

"The  act  of  congress  prescribing  the  place  where  a  person  may  be  sued  is 
not  one  affecting  the  general  jurisdictioa  of  the  courts.  It  is  rather  in  the 
nature  of  a  personal  exemption  in  favor  of  a  defendant,  and  one  which  he 
may  waive.  If  the  citizenship  of  the  parties  is  suflSoient  a  defendant  may 
consent  to  be  sued  anywhere  he  pleases,  and  certainly  jurisdiction  will  not  be 
ousted  because  he  has  consented." 

Here  no  question  was  made  before;  now  where  one  on  this  subject 
is  made  it  is  not  whether  the  commissioner  can  be  compelled  to  an- 
swer, but  whether  he  can  consent  to  be  sued  away  from  the  seat  of 
government  and  his  residence.  Prentiss  f .  EllstDortli,  Mirror  of  Pat. 
Off.  85;  Laws  Dig.  103;  Whart.  Dig.  365,  raised  the  question  as  to 
the  compulsion  and  not  as  to  the  consent,  and  it  was  held  upon  ap- 
parently sound  reasoning  by  Ba.ndall,  J.,  that  the  commissioner  could 
not  be  compelled  by  process  issuing  out  of  the  circuit  court  for  the 
Eastern  district  of  Pennsylvania  to  answer  there.  The  question  of 
jurisdiction  founded  on  consent  did  not  ari^e. 

It  is  further  objected  against  the  jurisdiction  here  that  the  court 
here  could  not  compel  obedience  of  the  commissioner  at  the  patent- 
office  to  its  decree.  It  is  to  be  presumed,  however,  that  a  high  officer 
of  a  department  of  the  government  will  do  bis  duty  without  compul- 
sion, or  even  command,  from  any  quarter,  especially  in  a  matter 
where  he  has  no  interest,  nor  the  government  any,  except  that  the 
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daty  be  done.  This  provision  of  tbe  statute  is  framed  according  to 
ibis  view.  Tbe  court  does  not  decree  that  the  ooinmisBioner  shall 
issne  a  patent,  but  only  "may  adjudge  that  such  applicant  is  entitled 
according  to  law  to  receive  a  patent  for  his  inventioii  as  specified  in 
hi9  claim,  or  for  any  part  thereof,  as  the  facts  in  the  case  may  ap- 
pear. And  such  adjudication,  if  it  be  in  favor  of  the  right  of  the  ap- 
plicant, shall  authorize  the  commissioner  to  issue  such  patent,"  etc. 
Granting  the  permission  expressed  the  will  of  congress,  which  would 
be  sufficient.  Neither  the  adjudication  nor  issuing  the  patent  under 
it  will  conclude  any  individual  rights.  The  validity  of  tbe  patent  will 
be  open  to  trial  under  the  law.  But  if  the  patent  is  not  granted  no 
suit  for  infringement  can  be  brought,  and  the  right  to  the  invention 
cannot  be  judicially  tested.  This  jurisdic^on  has  been  exercised  with- 
out challenge,  except  in  Prentiss  v.  Ellsworth,  supra.  Ellithorpe  v, 
Robertson,  2  Fish.  83.  As  this  case  is  now  considered  the  jurisdiction 
npon  the  consent  of  the  commissioner  seems  to  be  ample.  The  ques- 
tion involved  in  the  case  on  the  merits  was  purely  one  of  law,  requir- 
ing tbe  production  of  no  models  or  exhibits,  and  no  personal  attend- 
ance, and  might  well  be  submitted  anywhere.  Whether,  under  the 
circumstances,  it  should  be  submitted  here  rested  in  the  discretion 
of  the  commissioner.  His  act,  in  this  respect,  is  binding  npon  his 
successor,  like  any  other  lawful  act,  and  it  oppresses  no  one.  This 
ground  presents  no  reason  that  appears  to  be  sufficient  for  opening 
ihe  case. 

All  the  grounds  now  urged  on  the  merits  of  the  application  for  the 
patent  were  fully  considered  before,  and  no  sufficient  reason  appears 
for  going  over  the  ground  again. 

The  motion  is  denied. 


NatiomaIi  Wibb  Mattress  Co.  v.  New  Yobk  B&aided-Wibb 
Mattress  Co. 

{(Hreuit  Oourt,  8.  D.  if«M  York.    April  23, 1884.) 

1.  Patents— Bed-Bottom— Infkingement. 

Neither  the  first  claim  of  reissued  letters  No.  5,312  nor  reissues  9,919  or  9,920, 
if  restnctcJ  within  tbe  limits  of  the  original  claims,  which  is  essential  to  their 
validity,  is  infringed  by  a  bed- bottom  of  continuous  zigzag  wires,  linked  to- 
gether at  the  corn-rs  of  diamond-shaped  figures,  and  connected  at  each  end  to 
tbe  end.i  of  the  frame  by  spiings. 

2.  Same — Novrltt. 

The  third  claim  of  reissue  5,312,  for  an  iron  comer  piece  with  a  flange,  is  void, 
having  been  substantially  anticipated  by  patent  No.  113,559. 

In  Equity. 

Charles  E.  Mitchell  and  Benj.  F.  Thurston,  for  orator 

George  W.  Dyer,  for  defendant. 
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Whebleb,  J.  This  suit  is  brought  upon  the  first  and  third  claims 
of  reissued  letters  patent  No.  5,312,  granted  to  the  orator  as  assignee 
of  Andrew  TumbuU  and  Bodolphus  L.  Webb,  for  an  improvement  in 
bed-bottoms,  dated  March  4,  1873;  and  upon  reissued  letters  patent 
Nos.  9,919  and  9,920,  granted  to  the  orator  as  assignee  of  Edwin  S. 
Field  for  improvements  in  spring  bed-bottoms,  dated  November  1, 
1881.  The  original  of  the  former,  which  had  been  previously  reis- 
sued in  No.  5,185,  was  dated  April  9,  1872;  and  those  of  the  latter 
were  dated  May  6,  1873.  The  defenses  are  want  of  novelty,  vari- 
ance between  the  originals  and  the  reissues,  and  lack  of  infringement. 
The  first  claim  of  the  TurnbuU  and  Webb  reissue  was  sustained  by 
decree  in  the  district  of  Connecticut  in  1875,  and  in  the  district  of 
Massachusetts  in  1878,  but  upon  a  somewhat  different  case.  The 
patent  of  Charles  Bigeon,  dated  January  16,  1872,  was  not  introduced. 
All  these  bed-bottoms  are  made  of  wire.  Wire  bed-bottoms  sus- 
pended on  spiral  springs  attached  to  the  frame  of  the  bed,  and  bed- 
bottoms  made  of  elastic  looped  wire,  were  known  before.  To  have 
that  part  of  the  bed  about  an  occupant  yield  and  shape  itself  to  the 
person  of  the  occupant  without  disturbing  other  parts  of  the  bed  was 
desirable,  as  well  as  a  generally  yielding  surface.  Wire  bottoms  at- 
tached to  the  frame  of  the  bed,  or  bottoms  attached  to  frames  sus- 
pended on  springs,  would  not  give  this  independent  conformation  to 
the  person.  It  could  be  accomplished  by  having  the  longitudinal 
strands  sufficiently  yielding  without  any  orvbut  loose  connection  with 
each  other.  Bigeon's  patent  showed  these  independent  strands,  made 
elastic  throughout  by  being  looped.  TurnbuU  and  Webb  formed  them 
of  wire  links  and  rings,  and  made  them  elastic  by  coiled  springs  at 
each  end,  and  connected  them  loosely  with  one  another  by  transverse 
links  between  the  rings.  This  part  of  their  invention  consisted  really 
in  making  the  strands  elastic  at  their  ends  only,  instead  of  throughout, 
and  dividing  them  into  rings  and  links;  or  in  taking  out  the  end 
pieces  between  the  horizontal  strands  and  springs  to  which  they  were 
suspended,  as. shown  in  the  patent  of  F.  Stanley  Bradley,  No.  74,293, 
of  February  11,  1868,  and  connecting  the  springs  directly  with  the 
strands.  The  first  claim  of  the  original  patent  was  for  these  springs 
attached  to  end-bars  and  combined  with  these  links.  This  claim  was 
surrendered,  and  a  broader  claim  taken  for  a  bed-bottom  composed  of 
jointed  links,  made  elastic  longitudinally  by  the  springs.  The  de- 
fendant's bed-bottom  has  continuous  zigzag  wires,  linked  together  at 
the  corners  of  diamond -shaped  figures,  and  connected  at  each  end  to 
the  ends  of  the  frame  by  springs.  This  claim  of  this  reissue  is  either 
too  narrow  for  the  defendant's  bed,  or  too  broad  for  the  original  in- 
vention and  claim.  If  the  defendant  might  be  said  to  have  the  com- 
bination of  the  spring  with  the  strand  to  connect  it  with  the  end  piece, 
the  claim  which  covered  that  combination  has  been  surrendered,  to 
make  room  for  the  new  claim,  which  does  not  cover  that  by  itself  so 
as  to  protect  it.     The  former  decrees  were  not  pnly  made  without  ref- 
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erence  to  the  Bigeon  patent,  but  when  muoh  less  striotness  in  com- 
paring  reissued  patents  with  originals  was  required. 

The  third  claim  of  this  reissue  is  for  a  corner  iron  to  connect  the 
end  pieces  with  the  side  rails,  and  to  support  the  strain  upon  the  end 
pieces  by  a  flange  on  the  iron  extending  nearly  to  the  top  of  the  end 
pieces,  against  which  they  bear  directly.  This  flange,  without  refer- 
ence anywhere  to  other  parts  of  the  iron,  or  any  mode  of  attachment 
of  the  iron  to  the  rails,  is  the  distinctive  feature  of  this  claim.  A  sim- 
ilar flange  for  the  same  purpose  is  shown  in  the  prior  patent  of  George 
C.  Perkins,  ^o.  113,569,  dated  April  11,  1871.  If  there  is  any  differ- 
ence as  to  this  patented  feature  of  the  flange,  it  consists  in  making 
the  flange  sufficiently  lower  than  the  top  of  the  end  piece,  to  be  out 
of  the  way  of  the  attachments  of  the  springs.  The  difference  of  con- 
struction would  be  so  obvious  to  any  competent  mechanic  as  not  to 
amount  to  a  patraitable  invention. 

The  original  of  the  first  Field  reissue  was  for  a  netting  composed  of 
Y-shaped  links  hooked  together  in  a  peculiar  manner,  and  a  link  for 
foirming  the  straight  edges  of  the  netting.  The  links  made  diamond- 
shaped  figures.  The  reissue  is  for  the  combination  in  a  bed-bottom 
of  rails,  end  pieces,  springs,  and  netting,  composed  of  continuous 
diamond-shaped  figures,  and  for  the  netting  and  links  of  the  original. 
The  original  patent  would  not  cover  anything  in  the  defendant's  bed. 
What  would  cover  anything  in  it  is  merely  expansion  of  the  original, 
and,  as  now  understood,  void. 

The  original  of  the  second  Field  reissue  was  for  peculiar  links  as  a 
component  part  of  a  bed-bottom,  and  a  bed-bottom  composed  of  such 
links.  The  reissue  is  for  connected  and  continuous  zigzag  wires  con- 
nected with  end  rails  by  springs  in  a  bed-bottom.  There  is  nothing 
in  this  reissue,  that  is  not  an  expansion  from  the  original,  which  would 
cover  anything  in  the  defendant's  structure.  'The  result  is  that  the 
defendant  does  not  infringe  anything  that  is  valid  in  any  of  the  ora- 
tor's patents  in  controversy. 

Let  there  be  a  decree  dismissing  the  bill  of  complaint,  with  costs. 


MoBBis  V.  Ebmpshall  Mandf'o  Go. 
lOireuit  Court,  D.  Conneetieut.    April  30, 1884.  > 

Patent— Sabh-Pastener — iNmmGBHBNT. 

Patent  No.  212,487  issued  to  Morris  for  an  improved  sash-fastener,  the  char- 
acteristic features  of  which  are  the  elevated  notched  plato  and  hinged  pendant, 
ia  not  infringed  by  the  subsequent  patent  issued  to  Bparlu  liaving  a  notclied 
flange  At  the  top  ol  the  pivotal  post  above  the  sweep  and  pivoted  latch. 

In  Equity. 
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S.  D.  Cozzens,  for  plaintiff. 

Charles  E.  Mitchell,  for  defendant. 

Shipuan,  J.  This  is  a  bill  in  equity  which  is  brought,  under  see* 
tion  4918  of  the  Revised  Statutes,  by  the  patentee  and  owner  of  let- 
ters patent,  No.  212,487,  dated  February  18,  1879,  to  John  B.  Mor- 
ris for  an  improvement  in  fasteners  for  the  meeting  rails  of  sashes, 
and  which  seeks  relief  against  the  alleged  interference  of  a  subse- 
quent patent.  The  junior  patent  was  issued  to  the  defendant,  as  as- 
signee of  William  Sparks,  on  September  4,  1883.  The  defeudar^t  has 
demurred  to  the  bill,  and  the  question  is  whether  the  junior  patent 
on  its  face  interferes  with,  or  claims  in  whole  or  in  part,  the  same  in- 
vention which  is  claimed  in  the  first  claim  of  the  senior  patent.  The 
Morris  device  consists  of  a  plate,  without  any  projection  above  the 
general  level  of  the  plate-top,  upon  the  surface  of  which  the  latch-bar 
swings,  and  which  has  upon  its  front  edge  a  rectangular  notch,  </,  to 
receive  and  retain  the  pivoted  handle,  H,  of  the  latch-bar,  and  upon 
its  right  side  and  upon  its  edge  another  sloping  jog,  </'',  to  receive  and 
retain  the  handle  when  the  bar  is  in  its  open  position,  and  upon  its 
?eft  side  another  jog,  </'''',  to  receive  a  projection  from  the  under  side- 
of  the  latch-bar.  This  projection  limits  the  swing  of  the  bar.  The 
bar  is  pivoted  upc^n  a  pivot,  E.  The  plate  is  called  an  elevated  plate, 
and  is  sufficiently  high  to  afford  room  for  th^  jogs,  </  and  c'',  and  to 
enable  the  handle  to  swing  clear  of  the  sash  rail.  The  first  claim  is 
AS  follows : 

"The  improved  sash  lock  or  fastening,  consisting  of  ttie  elevated  plate,  C, 
having  shouldered  notches,  C,  a",  if",  pivot,  E,  for  swinging  latch-bar, 
F,/,  and  the  hinged  pendant,  H,  for  attachment  to  the  lower  sash,  in  com- 
bination with  a  stationary  spur  or  cam-hook  upon  the  upper  sash,  substan- 
tially as  set  forth." 

The  important  portion  of  the  Sparks  invention  is  a  flange  or  cap^ 
which  is  preferably  made  integral  with  the  post  upon  which  the  sweep 
io  pivoted,  and  which  "is  provided  with  two  shoulders  or  notches,  k^ 
made  in  the  edge  of  the  flange."  When  the  sweep  is  brought  to  the 
front  the  handle  end  of  its  latch,  which  is  heavy  enough  to  overbal- 
ance the  inner  end  of  the  latch,  causes  the  latch  to  drop,  and  thereby 
the  inner  end  is  raised  into  engagement  with  one  of  the  shoulders,  and 
the  swsep  is  locked.  The  invention  consists,  in  substance,  of  the 
pivoted  latch  of  the  sweep,  which  locks  into  notches  in  the  edge  of 
the  flange  at  the  top  of  the  post  upon  which  the  sweep  is  pivoted  and 
above  the  sweep. 

The  language  of  the  first  claim  of  the  Morris  patent  may  be  broad 
enough  to  include  the  Sparks  fastener,  but  the  elevated  plate  and  the 
pendant  of  the  Morris  fastener  are  not  the  notched  flange  at  the  top 
of  the  post  above  the  sweep  and  the  pivoted  latch  of  the  Sparks  fast- 
ener. 

The  demurrer  is  sustained. 
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Amdbbws  and  others  «.  Fieldino. 

{Oirevit  Court,  D.  Oonneetievt.    Kay  3, 1884.) 

Patents  fob  Inybhtions — Cohtktancb— Keconybtance. 

Letters  patent  conveyed  by  a  pntentee  with  condition  of  reconveyance  upon 
a  certain  emergency ;  that  emergency  having  arisen,  the  court  decrees  the  ex- 
cution  of  the  reconveyance. 

In  Equity. 

Charles  E.  Perkins,  for  plaintiffs. 

Frank  L.  Hungetford,  for  defendants. 

Shifuam,  J.  In  the  early  part  of  January,  1881,  Sanford  S.  Burr- 
owned  two  letters  patent.  No.  230,105  and  reissue  No.  9,393,  each 
for  folding  bedsteads,  the  exclusive  use  of  which  he  had  given  to  A. 
H.  Andrews  &  Co.,  of  Chicago,  until  February  14,  1881.  The  de- 
fendant, William  I.  Fielding,  as  the  president  and  manager  of  the 
National  Wire  Mattress  Company  of  New  Britain,  bad  also  been  sell- 
ing to  said  firm  patented  wire  nettings  to  be  used  upon  the  Burr  bed- 
steads. Burr  became  anxious  lest  Andrews  &  Co.,  at  the  expiration 
of  their  license,  should  refuse  to  renew  it,  or  should  compel  him  to 
yield  to  an  unfavorable  contract.  Fielding  was  also  suspicious  that 
Andrews  &  Go.  intended  to  discontinue  the  use  of  his  nettings,  and 
hearing  of  Burr's  anxiety,  telegraphed  to  him,  about  January  17, 
18S1,  to  come  to  New  Britain  at  hie  (Fielding's)  expense,  and  to  make 
no  arrangements  with  Andrews  &  Co.  Burr  immediately  went  from 
Chicago  to  New  Britain,  and,  upon  Fielding's  representations  that  a 
union  of  the  two  interests  would  be  for  the  advantage  of  each,  and 
that  he  desired  to  assist  Burr,  assigned  to  Fielding  the  said  two  bed- 
stead patents,  except  for  a  specified  portion  of  the  United  States,  and 
received  from  him  the  following  agreement : 

"Whereas,  Sanford  S.  Burr  Las  this  day  conveyed  to  me  certain  letters 
patent,  with  the  expectation  that  I  shall  grant  licenses  under  the  same  as  I 
shall  deem  best,  the  license  fee  not  to  be  less  than  five  per  cent,  of  the  gross 
sales  of  the  articles  patented.  Now,  I  agree,  in  consideration  of  one  dollar 
received,  to  reconvey  said  patents  to  said  Burr  within  ninety  da}rs  from  date; 
subject,  however,  to  any  licenses  which  I  may  meanwhile  grant,  and  I  agree 
to  assign  to  said  Burr,  at  tlie  time  of  such  reconveyance,  all  royalties  accrued 
or  to  accrue  under  such  licenses." 

Fielding  then  went  to  Chicago,  and,  representing  that  be  was  the 
owner  of  the  Burr  patents,  made  a  verbal  agreement  with  Andrews 
&  Co.  for  a  license  for  the  use  of  the  patents  and  for  the  purchase  of 
his  nettings.  They  sent  to  him  a  written  agreement,  in  accordance 
with  their  understanding  of  the  parol  contract,  but  be  refused  to  sign 
it  upon  the  ground  that  it  was  inaccurately  drawn.  The  point  in  dis- 
pute was  that  he  desired  an  agreement  that  they  wouldpnrehase  his 
wire  nettings  during  the  life  of  the  Burr  patents,  while  they  refused 
to  specify  the  time  during  which  they  would  so  purchase.     Neither 
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would  yield,  and  Burr's  interests  were  in  jeopardy  until  he  settled  the 
controversy  by  making  some  concessions  to  Andrews  &  Co.  in  regard 
to  the  use  of  another  of  his  patents,  and  by  coming  to  New  Britain 
and  agreeing  with  Fielding,  by  a  written  agreement,  subsequently 
signed  and  dated  February  14,  1881,  that  so  long  as  Andrews  &  Co. 
should  use  his  nettings  in  the  Burr  beds  and  should  pay  to  him  the 
agreed  royalty  on  the  Burr  patents,  Burr  should  receive  from  Field- 
ing all  the  royalties  upon  the  sales  of  beds  which  were  sold  over  $28 
each  at  retail,  according  to  the  Andrews  price-list,  and  Fielding  should 
have  and  retain  one-half  of  all  the  royalties  on  beds  which  were  sold 
at  retail  at  less  than  $28;  and  if  Andrews  &  Co.  should  cease  to  use 
said  nettings,  then  Fielding  was  to  pay  Burr  only  one-half  of  all  the 
royalties  received  upon  the  sale  of  all  the  beds.  The  contract  con- 
tained also  the  following  provision ; 

"Said  parties  also  agree  that  said  Fielding  shall  be  and  is  released  from  the 
obligations  to  reconvey  said  patents  to  said  Burr  contained  in  a  former  agree- 
ment, and  it  is  now  agreed  between  said  parties  tliat  said  Fielding  sliall  con- 
tinue to  hold  the  title  to  both  said  patents ;  but  if  said  Andrews  &  Co.  shall 
terminate  the  agreement  hereinbefore  referred  to,  as  provided  therein,  and 
shall  reconvey  the  exclusive  interest  to  said  Fieldiag,  said  Fielding  will  there- 
upon reconvey  said  patents  to  said  Burr,  or  will  pay  to  Burr  for  the  same  the 
sura  mentioned  in  a  memorandnm  of  even  date,  which  said  sum  said  Burr 
agrees  to  take  in  full  payment  therefor." 

The  sum  mentioned  in  the  memorandum  was  $2,500.  Thereupon 
Fielding  agreed  to  sign  and  did  sign  the  contract  which  had  been 
sent  to  him  by  Andrews  &  Co.,  also  dated  February  14, 1881,  by  which 
he  granted  them  the  exclusive  right  of  using  said  Burr  patents  for 
the  whole  of  the  territory  of  which  he  had  control,  and  they  agreed 
to  pay  him  5  per  cent,  of  the  net  receipts  from  the  sales  of  the  fold- 
ing beds  which  contained  any  of  the  improvements  covered  by  either 
of  said  patents.  No  time  was  specified  during  which  this  license 
was  to  be  enjoyed.  The  contract  also  provided  that  Fielding  would 
furnish  Andrews  &  Co.  wire  netting  for  the  Burr  beds  at  93  cents 
leas  than  the  price  theretofore  charged,  and  that,  as  long  as  they  used 
such  nettings  in  such  bedsteads,  they  would  use  no  other  style  with- 
out his  consent,  in  beds  which  were  sold  at  $28  each.  The  contract 
also  contained  the  following  provision : 

"(6)  If  said  Andrews  &  Co.  at  any  time  refuse  to  pay  the  royalty  herein 
provided,  or  shall  cease  making  beds  containing  any  of  the  improvements 
patented  in  and  by  said  patents  for  a  continuous  period  of  three  months,  ex- 
cept on  account  of  inevitable  accident,  then  this  license  shall  be  nail  and  void, 
and  said  A.  H.  Andrews  &  Co.  shall  immediately  reconvey  to  said  Fielding 
all  the  interest  and  rights  herein  conveyed  to  said  A.  H.  Andrews  &  Co." 

The  reason  of  Fielding's  unwillingness  to  reconvey  the  patents  to 
Burr  was  the  fear  that,  being  a  man  easily  yielding  to  the  persua- 
sions of  others,  he  would  sell  the  patents  to  Andrews  &  Co. 

In  July,  1881,  Andrews  &  Co.  were  first  informed  of  the  existence 
of  the  Burr  contract,  and  of  his  interest  in  or  real  ownership  of  the 
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patents.    They,  thereupon,  on  July  15,  1881,  purchased  frpm  him, 
for  $2,500,  all  his  interest  in  the  patents,  and  all  his  rights  under 
said  contract,  he  agreeing  that  if  Fielding  elected  to  buy  the  patents, 
as  provided  in  the  contract,  he  (Burr)  would  pay  to  them  the  money 
or  property  received  from  Fielding.     Andrews  &  Co.,  on  the  same 
day,  notified  Fielding,  that  they  had  discontinued  making  beds  under 
said  patents,  and  that  they  should  no  longer  pay  royalties,  and  re- 
conveyed  to  him  all  the  interest  and  rights  which  he  had  conveyed  to 
them,  and  did  discontinue  for  three  months  making  the  beds  described 
in  said  patents.    Burr  forthwith  requested  Fielding  to  reconvey  the 
patents  to  him,  or  to  pay  him  $2,500,  and,  neither  having  been  done, 
demanded  of  him,  on  September  9,  1881,  a  reconveyance  of  the  pat- 
ents.    This  demand  has  not  been  complied  with,  and  no  payment  has 
been  made.    On  July  27, 1881,  Andrews  &  Co.  notified  Shielding  that 
they  should  not  thereafter  use  bis  springs  or  nettings  in  their  folding 
beds,  but  should  use  a  woven  wii-e  fabric.     On  August  2, 1881,  Field- 
ing returned  to  Andrews  &  Co.  their  deed  or  conveyance  of  July  15th, 
and  denied  their  right  to  terminate  the  license  of  February  14th  at 
that  time,  or  at  any  time,  except  by  his  consent.    Fielding  has  brought 
an  action  at  law,  which  is  now  pending  in  this  court,  against  Andrews 
&  Co.  to  recover  the  royalties  claimed  by  him  to  be  due  under  said 
contract  of  February  14th.     All  the  royalties  which  had  accrued  up 
to  July  15,  1881,  have  been  paid.     This  bill  in  equity  prays  for  a  re- 
conveyance by  Fielding  to  Burr,  or  to  Andrews  &  Co.,  of  all  Fielding's 
interest  in  said  patents,  and  that  he  be  enjoined  from  claiming  any 
rights  thereunder,  and  from  prosecuting  said  action  at  law.     The 
plaintiffs  all  reside  in  and  are  citizens  of  the  state  of  Illinois;  the  de- 
fendant r'>8ide8  in  and  is  a  citizen  of  the  state  of  Connecticut,  and 
the  parties  were  such  citizens,  respectively,  at  the  commencement  of 
the  suit. 

The  decision  does  not  turn  merely  upon  the  question  whether,  by 
the  terms  of  the  contract  between  Andrews  &  Co.  and  Fielding,  they 
had  the  right  to  terminate  the  license  by  their  act  alone,  or  whether 
the  license  was  voidable  at  the  option  of  Fielding,  but  upon  the  effect 
of  the  clause  in  the  contract  between  Burr  and  Fielding  in  regard  to 
his  obligation  in  case  Andrews  &  Co.  did  reconvey.  If  the  language 
of  the  sixth  paragraph  of  the  contract  of  license  stood  alone,  unex- 
plained by  any  cotemporaneous  agreement,  it  would  be  very  doubt- 
ful whether  the  parties  meant  that  the  license  could  be  ended  at  the 
option  of  the  licensees.  The  construction  which  is  given  to  this  lan- 
guage in  leases  would  probably  prevail,  viz.,  that,  after  default  by 
the  licensee,  the  contract  should  be  voidable  at  the  option  of  the  li- 
censor. In  this  case  the  agreement  of  even  date  with  the  license 
which  was  entered  into  between  Fielding  and  Burr,  and  in  conse- 
quence of  which  the  license  was  executed  by  Fielding,  and  which  was 
founded  upon  and  refers  to  the  license,  says  that  if  Andrews  &  Co. 
shall  terminate  the  license  "as  provided  therein,  and  shall  reconvey 
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the  exclusive  interest  to  said  Fielding,  said  Fielding  will  thereupon 
Ireconvey  said  patents  to  said  Burr,  or  will  pay  to  Burr  for  the  same" 
$2,500.  This  provision  shows  that  these  two  parties  thought  that 
Andrews  &  Co.  could  terminate  the  license,  and  if  they  did  so  termi- 
nate, and  if  tbey  reconveyed  to  Fielding,  then  his  trust  relation  to  the 
patents  would  cease,  and  he  must  either  reconvey  to  Burr  or  obtain 
the  absolute  title  by  a  payment  of  $2,500.  After  receiving  a  recon- 
veyance, provided  such  reconveyance  was  without  fraudulent  collu- 
sion on  his  part  with  Andrews  &  Co.,  his  duty  was  to  convey  to  bis 
cestui  que  truet  or  to  buy  the  patents. 

It  is  not  necessary  for  me  to  decide  what  Andrews  &  Co.  bad  the 
power  to  do  under  the  license  alone.  The  agreement  between  Burr 
and  Fielding  was  that  when  Andrews  &  Co.  did  all  in  their  power  to 
end  the  contract,  and  reconveyed  to  Fielding,  he  would  no  longer  re- 
tain the  patents,  but  would  reconvey  to  Burr,  and  let  him  manage 
them  as  be  chose,  or  would  purchase  them  himself  for  $2,500.  In 
Fielding's  contract  be  provided  that  as  long  as  Andrews  &  Co.  paid 
royalties  he  was  to  have  a  part  of  them.  When  payment  was  stopped, 
and  the  income  ceased,  then  Burr  was  to  have  his  patents,  or  Field- 
ing would  buy  them.  The  condition  of  things  which  was  provided  for 
in  this  agreement  has  taken  place.  Andrews  &  Co.  have  tried  to  ter- 
minate, and  have  reconveyed,  but  Fielding  has  done  nothing. 

Let  a  decree  be  entered  directing  Fielding  to  convey  to  Burr  the 
two  patents.  No.  230,105  and  reissue  No.  9,393,  and  restraining 
Fiel^ng  from  prosecuting  any  action  for  royalties  which  accrued  after 
the  expiration  of  three  months  from  and  after  July  15, 1881. 


WonswioK  Mandp'o  Co.  and  another  v.  City  hr  BuffaiiO  and  others. 

(Circuit  Court,  JT.  D.  Neui  Tork.    May  8, 1S84. 

Patent  Ikfrinoemf.kt— Burden  of  PnooF. 

When  in  a  patent-infringement  cause  the  defense  relied  on  is  that  the  plain- 
tilT  was  not  the  original  inventor,  the  burden  of  proof  is  on  the  defendant  to 
satisfy  the  court  on  that  point  beyoud  a  reasonable  doubt 

In  Equity. 

M.  D,  Leffffett  and  John  Crowell,  for  complainants. 

Giles  E.  Stilwell,  for  defendants. 

CoxE,  J.  The  complainants  are  the  owners  of  letters  patent.  No. 
171,190,  granted  December  14,  1875,  to  Edward  0.  Sullivan  for  im- 
provements in  harness  for  fire-engines.  The  patent  relates  not  only 
to  the  construction  of  the  harness  but  also  to  the  manner  of  suspend- 
ing it  above  the  horse.  The  object  of  the  invention  is  to  enable  the 
horses  to  be  kept  unharnessed  until  the  moment  of  the  alarm,  and 
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then  to  attaoh  them  to  the  engine  with  great  expedition.  One  man 
is  tbas  enabled  to  do  the  work  of  three  under  the  old  system.  Tue 
harness  is  made  in  sections,  is  permanently  fastened  to  the  neap  ur 
thills  and  suspended  from  the  oeiling  by  means  of  straps  and  spring 
catches  so  that  it  may  be  dropped  upon  the  horse  and  quickly  Be- 
cured.  Before  the  use  of  this  apparatus  horses  were  kept  contmually 
in  harness  night  and  day.  The  result  was  that  they  were  irrita.ed 
and  galled  and  the  harness  was  injured  and  soon -destroyed  by  tim 
constant  rubbing  which  this  irritation  oocauioned.  There  can  bo  iii> 
donbt  regarding  the  utility  of  the  invention.  Its  advantages  may  be 
aammarized  as  follows:  Belief  to  the  horse,  expedition  in  reauliiiig 
the  fire,  durability  and  reliabihty  of  the  harness,  economy  in  the  em- 
ployment of  firemen  and  harness  makers.  And  when  it  is  remem- 
bered that  promptness  in  arriving  at  a  fire  has  often  prevented  a  gieat 
conflagration  the  indirect  benefits  can  hardly  be  estimated. 
The  claim  in  controversy  is  the  third.     It  is  in  these  words : 

"(3)  The  combination,  with  a  horneas  for  a  flrp-engine  or  like  ai)parntna, 
of  a  device  for  suspending  said  harness  above  the  place  occupied  by  the  hur^tu 
when  attached  to  the  apparatus,  substanllally  as  and  for  the  purposa  set 
forth." 

The  defenses  interposed  are :  Firtt,  the  claim  is  void  for  the  reason 
that  there  is  an  attempt  to  patent  a  mere  abstraction — the  idea  uf 
suspending  a  harness  from  the  ceiling  at  a  particular  place ;  second, 
the  defendants  do  not  infringe  if  the  claim  is  confined  to  the  partic- 
ular mechanism  described  in  the  specification ;  third,  the  patentee 
was  not  the  original  inventor. 

So  far  as  the  records  of  the  patent-office  show  Sullivan  was  the 
first  to  enter  this  field  of  invention.  No  other  patent,  American  or 
foreign,  is  introduced  to  anticipate  or  limit  the  claim  referred  to.  It 
shonld,  therefore,  be  construed  broadly  to  cover  any  similar  appar- 
atus which  suspends  a  harness  in  substantially  the  same  manner.  The 
details  of  construction  both  in  the  harness  and  suspending  apparatus 
are  non-essentials,  inferior  and  subordinate  to  the  principle  embodied 
in  the  patent  which  is  the  paramount  and  superior  consideration. 
The  man  who  first  conceived  the  idea  of  suspending  the  harness  above 
the  horse  and  pat  it  into  successful  and  practical  operation  is  tlie 
one  who  conferred  the  benefit  and  is  entith^d  to  the  reward.  It  would 
be  an  exceedingly  illiberal  and  narrow  construction  to  hold  that  he 
should  be  deprived  of  the  fruits  of  his  ingenuity  by  one  who  simply 
changed  the  form  of  the  harness  or  of  the  device  by  which  it  is  sus- 
pended. No  principle  is  better  settled  than  that  a  mere  abstract  idea 
is  not  the  subject  of  a  patent,  bat  that  principle  has  little  application 
here,  for  the  reason  that  the  inventor  has  put  his  idea  into  tangible 
shape  and  given  it  form  and  substance.  For  years  the  problem  was 
how  to  get  the  engine  to  the  fire  in  the  shortest  possible  time.  By  a 
combination  of  old  devices  Sullivan  has  teduced  time  to  the  minimum 
and  accomplished  a  confessedly  beneficial  result.    It  is  not  an  ab- 
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straotion  be  seeks  to  secure,  but  tbe  apparatus  by  whioh  the  idea  is 
carried  out. 

With  tbe  claim  thus  construed  and  in  view  of  the  state  of  the  art 
very  little  need  be  said  upon  the  question  of  infringement.  The  de- 
fendants  have  adopted  an  analogous  combination.  The  harness  and 
hoisting  apparatus  used  by  them  are  substantially  the  same  as  those 
described  in  the  patent.  They  have  quite  likely  introduced  some 
improvements;  they  have  employed  the  well-known  mechanical  equiv- 
alent of  a  pulley  and  weight  for  a  coiled  spring ;  they  suspend  the 
whole  harness  and  attach  no  part  of  it  to  the  pole,  and  there  are 
minor  points  of  di£Perence  between  the  two  mechanisms,  but  in  all 
essential  particulars  they  are  alike.  Tbe  main  effort  on  the  part  of 
the  defendants  has  been  to  show  that  Sullivan  was  not  the  original 
inventor.  Here  the  burden  is  upon  them  to  satisfy  the  court  beyond 
a  reasonable  doubt.  A  mere  preponderance  of  evidence  id  not  enough ; 
the  proof  must  be  of  such  a  convincing  character  that  the  court  can 
say  without  hesitancy  that  the  allegations  of  the  answer  in  that  be- 
half are  true.  Has  such  proof  been  offered  ?  It  is  thought  not.  A 
fair  conclusion  to  draw  from  the  evidence  is,  that  the  defendants  have 
succeeded  only  in  casting  doubt  upon  the  title  of  the  patentee.  In- 
stead of  capturing  tbe  citadel  they  have  simply  made  a  breach.  True 
it  is  that  before  the  patent  vague  conceptions  of  the  invention  had 
entered  other  minds;  true  it  is  that  others  had  approximated  more 
or  less  closely  to  the  successful  realization.  No  one  had  quite  reached 
the  goal. 

The  evidence  shows  that  in  one  instance,  while  the  horse  was  stand- 
ing harnessed  in  the  stall,  tbe  collar  was,  by  means  of  a  cord,  pulley, 
and  weight,  raised  on  his  neck  to  prevent  chafing,  heat,  and  irrita- 
tion. In  another  case  a  single  harness,  without  collar  and  hames, 
was  attached  to  the  thills  of  a  light  fire  wagon.  Tbe  harness  and 
thills  were  elevated  to  the  ceiling  by  a  rope,  piilley,  and  weight.  A 
similar  method  was,  at  another  time,  applied  to  the  harness  of  hose 
carts,  excepting  that  the  collar  and  hames  were  left  on  the  horse. 
There  was  also  evidence  tending  to  show  that  in  1872,  at  Louisville 
the  harness  of  a  hose  cart  was  suspended  by  a  rope  and  pulley  from 
the  ceiling  and  that  the  collar  was  hinged  and  was  fastened  by  a  snap 
or  spring-lock  at  the  bottom.  No  witness  was  called  who  recollected 
seeing  a  harness  for  fire  engines  suspended  prior  to  the  date  of  the 
patent.  But,  if  not  discredited,  the  evidence  relating  to  the  Louis- 
ville apparatus  would  certainly  have  tbe  effect  of  restricting  the  claim 
within  exceedingly  narrow  limits.  The  complainants  have,  however, 
succeeded  in  showing  that  there  may  well  be  a  mistake  both  as  to  the 
time  when,  and  the  manner  in  which,  the  harness  was  suspended  at 
Louisville.  The  chief  and  assistant  chief  of  the  fire  department  of 
that  city  during  the  year  1872,  never  saw  or  heard  of  the  apparatus 
described  by  the  defendants'  witnesses.  The  chief  next  in  succes- 
sion who,  previous  to  his  elevation  to  that  office,  had  been  in  and 
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about  the  engine-honses  for  20  years,  gave  like  OTidenoe.  A  member 
of  the  Cleveland  fire  department  who  came  to  Louisville  in  1879  for 
the  purpose  of  explaining  and  introducing  the  Sullivan  apparatus  tes- 
tified that  he  visited  the  different  engine-houses  but  saw  nothing  at 
all  resembling  a  swinging  harness.  The  Louisville  firemen  were  sur- 
prised and  pleased  with  the  invention  and  it  was  immediately  adopted 
by  them. 

It  must,  therefore,  be  said  within  the  rule  heretofore  adverted  to, 
that  the  defendants  have  not  succeeded  in  establishing  their  defense. 

There  should  be  a  decree  for  an  injunction  and  an  account,  with 
costs. 


The  J.  W.  TucKEB. 

[Dittriet  Court,  S.  D.  New  York.    April  24, 18S4.) 

1.  Mathtimb  Liens— PfuoBiTT— Order  of  Payment— Deficiekct. 

Parties  before  the  court,  having  different  maritime  liens  of  the  same  rank, 
are  entitled  to  be  paid,  in  case  of  deficiency,  according  to  the  equitable  prior- 
ity of  the  liens  themselves,  without  reference  to  the  first  arrest  of  the  vessel. 

2.- Same— The  Frame  G.  Fowi^b,  17  Fed.  Kef.  653,  Foixoweo. 

The  former  rule  of  this  district,  giving  priority  to  the  claim  under  which  the 
veesel  was  first  arrested,  being  based  upon  a  view  of  maritime  Hens  since  dis- 
carded, and,  being  incompatible  with  the  principles  of  the  recant  decision  in 
this  circuit  in  the  case  of  The  Frank  Q.  Fowler,  17  Fed.  Uep.  653,  should  no 
longef  be  adhered  to. 

3.  Same— Prebbkvation  or  Improvement  of  Vessei,. 

Liens  of  the  same  rank,  not  concurrent,  but  which  arise  from  the  pregorva- 
tion  or  improvement  of  the  vessel,  are  to  be  paid  in  the  inverse  order  of  their 
dates. 

4.  Same — Concurrent  Liens. 

Concurrent  liens,  or  such  as  in  practice  are  treated  as  contemporaneous, — 
Buch  as  repairs  or  supplies  in  preparation  for  the  game  voyage, — are  to  be  paid 
pro  rata. 

5.  Same — Other  Liens. 

Claims  which  are  not  concurrent,  and  not  for  the  improvement  or  preserva- 
tion of  the  ship,  and  not  having  in  themselves  anj*  ground  of  equitable  prioritj', 
are  to  be  satisfied  in  the  order  of  the  dates  at  which  they  accrue.  But  the 
ordinarv  rule  giving  priority  to  benoticial  liens  of  the  same  class  in  the  inverse 
order  oi  their  dates,  not  being  properly  applicable  to  canal-boats  and  similar 
crafts  making  short  trips  during  the  open  season  of  navigation,  and  laid  up 
in  the  winter,  held  that  the  rule  applied  to  navigation  on  the  Great  Lakes 
should  be  adopted,  distributing  the  procaeds  pro  rata  among  all  claimants  of 
the  same  class  during  the  same  season. 

6.  Same— Lien  for  Towaoe. 

Where  two  maritime  liens  were  for  towage  services  rendered  to  a  cnnal- 
boat  upon  numerous  trips  from  New  York  to  pqrts  on  the  Connecticut  river 
and  back,  during  the  same  period,  from  April  to  November,  Md,  that  the  first 
libelant  was  not  entitled  to  priority  for  the  payment  of  his  whole  bill,  by  rea- 
oon  of  his  first  arrest  of  the  vessel;  but  that  the  proceeds  of  the  vessel,  after 
paying  the  first  libelant's  coats,  should  be  applied  pro  rata  upon  the  claims  of 
each,  without  regard  to  tiie  dates  at  which  they  accrued,  all  being  during  the 
the  same  season. 
v.20,no.2— 9 
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7.  Saue— Costs. 

Costs  as  against  the  fund  not  allowed,  except  upon  the  first  libel  filed  and 
the  oiltpr  necessary  disbursements.  Claimants  nut  appearing,  if  any,  will  Ue 
barred  after  order  for  the  payment  of  the  money  out  of  the  registry. 

On  December  12,  IS  S3,  the  canal-boat  J.  W.  Tucker  was  libeled 
in  this  court  by  David  Cox,  and  in  that  proceeding  she  was  subse- 
quently sold.  After  satisfying  the  amount  due  on  that  libel  with 
costs,  the  sum  of  $206.23  remained,  which  was  deposited  in  the  reg- 
istry of  the  court.  Prior  to  the  sale  the  petitioner  Stillman  filed 
his  libel  against  the  boat  on  the  twenty-seventh  of  December,  1883 ; 
and  on  the  twenty-second  day  of  January  following,  the  petitioner 
Dentz  filed  her  petition  against  the  same;  both  claiming  maritine 
liens  on  the  boat  and  its  proceeds.  The  claim  of  Stillman  amounts 
to  $398.90  for  various  towage  services  rendered  to  the  canal-boat  on 
the  Connecticut  river,  between  Saybrook,  New  Haven,  Middletown, 
and  Hartford,  during  each  month  from  April  9,  1883,  to  November, 
2,  1883.  The  claim  of  the  petitioner  Dentz  is  for  a  balance  of  $340 
for  towage  services  during  each  month  from  May  to  November  6, 
1883,  between  Jersey  City,  Saybrook,  and  New  Haven,  or  Greenpoint. 
The  claims  for  towage  services  rendered  by  each  were  in  the  usual 
course  of  the  business  of  the  oanal-boat  upon  her  trips  from  Jersey 
City  to  the  points  upon  the  Connecticut  river  above  named  and  back. 
The  money  in  the  registry  being  insufficient  to  pay  the  claim  of  either 
in  full,  the  libelant  Stillman  claims  the  whole  amount  on  the  ground 
that  the  boat  was  first  libeled  and  attached  in  his  suit. 

Benedict,  Taft  dk  Benedict,  for  Stillman. 

Job.  K.  Hill,  Wing  d  Slwady,  for  Dentz. 

Brown,  J.  The  claim  of  the  libelant  StiUman  presents  in  its 
simplest  form  the  question  whether,  as  between  maritime  liens  of  the 
same  rank,  priority  is  to  be  given  to  that  on  which  the  libel  is  first 
filed  and  the  vessel  first  arrested,  without  regard  to  the  dates  at  which 
the  liens  respectively  accroed.  Such  was  the  rule  declared  in  this 
district  in  the  case  of  The  Triumph,  (1841,)  2  Blatchf.  433,  note,  and 
The  Globe,  Id.  433,  (1852,)  and  which  has  been  more  or  less  followed 
since.  The  principle  on  which  this  rule  was  based,  in  the  language 
of  those  cases,  is  that  a  maritime  lien  "is,  in  reality,  only  a  privilege 
to  arrest  the  vessel  for  a  debt  which,  of  itself,  constitutes  no  incum- 
hrance  on  the  vessel,  and  becomes  such  only  by  virtue  of  an  actual 
attachment."  Upon  this  view  of  the  nature  of  a  maritime  lien,  it  is 
obvious  tbat  the  parties  first  attaching  the  vessel  must  necessarily 
have  a  prior  right.  But  this  view  of  the  nature  of  maritime  liens, 
which  is  the  foundation  of  the  rule  in  question,  has  long  since  been 
superseded.  In  the  case  of  The  Young  Mechanic,  8  Ware,  85,  Wark, 
J.,  defines  it  as  "a  jus  in  re,  a  proprietory  interest  in  the  thing, 
which  may  be  enforced  directly  against  the  thing  itself  by  a  libel 
in  rem,  in  whosesoever  posseBsion  it  may  be,  and  to  whomsoever  the 
general  title  may  be  transferred."     The  subject  was  elaborately  oon- 
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sidered  by  Curtis,  J.,  on  appeal  in  the  same  case,  2  Gdrt.  404.  The 
definition  of  maritime  liens,  as  stated  by  Ware,  J.,  was  affirmed,  and 
the  view  of  the  nature  of  such  liens,  as  expressed  in  the  case  of  The 
Triumph,  was  shown  lo  be  unsound,  (page  412.)  The  same  view 
was  affirmed  in  the  following  year  (1866)  by  the  supreme  court,  in 
the  case  of  The  Yankee  Blade,  19  How.  82, 89,  and  has  since  then  been 
nniversally  recognized  and  followed.  In  the  case  of  TTu  Lottawanna 
the  supreme  court  say,  (31  Wall.  579 :)  "A  lien  is  a  right  of  property, 
and  not  a  mere  matter  of  procedure."  Ware,  J.,  in  the  case  of  Th« 
Paragon,  1  Ware,  822,  380,  held,  according  to  this  view  of  such  liens, 
that  "when  all  the  d^bts  hold  the  same  rank  of  privilege,  if  the  prop* 
erty  is  not  sufficient  to  folly  pay  all,  the  rnle  is  that  creditors  shall 
be  paid  concurrently,  each  in  proportion  to  the  ainount  of  his  de- 
mand." LowELii,  J.,  in  the  case  of  The  Fanny,  2  Low.  508,  says: 
"The  general  rule  in  admiralty  is  that  all  lienholders  of  like  degree 
share  pro  rata  in  the  proceeds  of  the  res,  without  regard  to  the  date 
of  their  libels  or  suits,  if  all  are  pending  together."  The  same  view 
was  taken  by  Judge  Hall,  in  the  case  of  The  America,  16  Law  Bep. 
264,  271.  So,  in  the  cases  of  The  Superior*  1  Newb.  176;  The  Kate 
Hinchman,  6  Biss.  367;  The  General  Bumeide,  3  Fed.  Bbp.  228,  236; 
The  Arcturus,  18  Fed.  Bbp.  743;  The  Desdemona,  1  Swabey,  158,  it  was 
held  that  concurrent  liens  of  the  same  rank  should  be  paid  pro  rata, 
where  the  proceeds  were  insufficient  to  pay  all,  without  regard  to  the 
date  of  the  libel  or  the  attachment  of  the  vessel  by  either.  Boscoe, 
Adm.  101.  Such  is  the  provision,  also,  of  the  French  law.  Code 
de  Com.  191. 

The  precise  qnestion  here  presented  has  not,  so  far  as  I  can  ascer> 
tain,  arisen  of  late  years  within  this  district.  In  the  Eastern  district, 
in  the  case  of  The  Samuel  J.  Christian,  16  Fed.  Bbp.  796,  the  qnes> 
tion  seems  to  have  been  regarded  by  Bbkedict,  J.,  as  an  open  one. 
He  there  held  that  a  lien  for  damages  by  collision  was  subject  to  the 
prior  claims  of  material-men,  and  did  not  acquire  any  priority  over 
the  latter  through  the  prior  filing  of  the  libel;  and  he  concludes  his 
npinioQ  by  saying  that  "it  is  unnecessary  to  consider  the  question 
whether,  as  between  claims  of  equal  rank,  a  prior  seizure  of  the  ves- 
Bel  secures  priority  in  the  distribution  of  the  proceeds."' 

The  recent  decision  in  the  circuit  court  in  this  district,  however, 
in  the  case  of  The  Frank  O.  Fowler,  17  Fed.  Bbp.  653,  accords  in 
principle  with  the  several  cases  recently  decided,  to  which  I  have 
above  referred,  holding  that  mere  priority  of  attachment  does  not  en- 
title to  a  preference.  That  decision  seems  to  me  plainly  incompat- 
ible with  the  rule  adopted  in  the  cases  of  The  Triumph  and  The  Olohe, 
ntpra,  and  with  the  views  upon  which  that  rule  was  founded.  In  the 
case  of  The  Fowler,  damages  in  favor  of  different  lienors  had  accrued 
by  two  collisions  upon  successive  voyages  of  the  same  vessel.  The 
libel  for  the  last  collision  was  filed  three  days  before  the  libel  for  the 
previous  collision;  but  the  attachment  of  the  vessel  by  the  marshal 
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was  made  upon  both  processes  at  the  same  time.  The  proceeds  of 
sale  beiiifi;  iusufficieut  to  pay  both  claims,  this  court  held,  for  reasons 
which  need  not  be  here  referred  to,  that  the  liens  should  be  paid  in 
the  inverse  order  of  the  time  at  which  they  accrued.  8  Fed.  Bep. 
831.  On  appeal.  Blatcbford,  J.,  reversed  this  ruling,  and  held  that 
the  earlier  damage  should  ^st  be  paid  in  full.  Had  the  rule  of  pri- 
ority depended  upon  the  time  of  Jiling  the  libel,  the  judgment  of  the 
district  court  should  have  been  afSrmed,  since  the  libel  on  the  last 
lien  was  first  filed ;  had  priority  depended  upon  the  time  of  the  arrest 
of  the  vessel  alone,  then,  as  the  arrest  upon  both  libels  was  at  the 
same  time,  and  the  claims  were  of  the  same  rank,  neither  had  prior* 
ity  of  the  other,  and  the  proceeds  should  have  been  divided  pro  rata 
between  them.  Neither  of  these  courses  was  pursued.  The  decision, 
on  the  contrary,  in  awarding  priority  to  the  earlier  lien,  established 
for  this  circuit  the  principle,  which  has  been  repeatedly  affirmed  else- 
where, that  a  lien  is  a  vested  proprietary  interest  in  the  res  itself, 
from  the  time  when  it  accrues;  and  also  that  failure  to  enforce  such 
a  lien  by  immediate  suit,  before  the  vessel  proceeds  on  another  voy- 
age, is  neither  laches  xx6r  sufficient,  by  any  equity  or  rule  of  policy, 
to  displace  its  priority,  as  a  vested  proprietary  interest,  over  a  subse- 
quent lien  of  the  same  rank  upon  which  the  vessel  is  arrested  at  the 
same  time.  The  former  rule  in  this  district,  which  made  priority 
among  liens  of  the  same  rank  depend  upon  the  date  of  filing  the  libel, 
or  the  arrest  of  the  vessel  in  the  proceeding  to  enforce  it,  must  be  re- 
garded, therefore,  as  superseded ;  not  merely  because  the  foundation 
upon  which  that  rule  rested  has  been  wholly  swept  away,  but  also 
because  the  rule  adopted  by  the  circuit  court  in  the  case  of  The  Frank 
Q.  Fowler  is  incompatible  with  its  longer  existence. 

Viewing  maritime  liens,  therefore,  as  a  proprietary  interest  in  the 
vessel  itself,  and  the  filing  of  the  libel  and  seizure  of  the  vessel  as 
proceedings  merely  to  enforce  a  right  already  vested,  it  follows,  nec- 
essarily, that,  as  between  different  lienors,  any  proceeds  in  the  regis- 
try should  be  distributed  according  to  the  rightful  priorities  of  the 
liens  themselves,  and  not  according  to  priority  of  the  proceedings 
merely  to  enforce  them.  This  rule  permits  all  the  equities  of  such 
liens  to  be  considered  and  enforced,  instead  of  subordiiiating  these 
equities  to  a  mere  race  of  diligence. 

Where  the  liens  are  of  the  same  rank,  there  is  often  an  equitable 
priority  among  them  arising  out  of  the  character  of  the  lieias  them- 
selves, or  the  time  when  they  accrued.  A  later  lien  for  salvage  is 
entitled  to  priority  over  a  former  salvage,  because  the  last  service  has 
preserved  the  benefit  of  the  former.  The  same  is  true  of  successive 
repairs  of  a  vessel  on  different  voyages,  or  on  different  parts  of  the 
same  voyage,  or  of  liens  on  successive  bottomry  bonds.  The  later 
improvements  or  advances  are  for  the  preservation  of  the  former,  or 
for  further  improvements  upon  the  vessel;  and  they  have,  therefore, 
an  equitable  priority.     As  regards  such  liens,  therefore,  the  rule  is 
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that  tbey  shall  be  discharged  in  the  inverse  order  of  their  dates.  3 
Kent,  197;.  The  Eliza,  3  Hagg.  87;  The  Uhadamanthe,  1  Dods,  201; 
The  Bold  Buecleugh,  7  Moore,  P.  C.  267;  The  St.  Lawrence,  5  Prob. 
Div.  250;  The  Fanny,  2  Low.  508;  The  JenmOem,  2  Gall.  345;  The 
America,  16  Law  £ep.  273;  P^osooe,  Adm.  98;  The  DeSmet,  10  Fed. 
£bp.  489,  note. 

If  the  liens  are  of  the  same  rank  and  for  snpplies,  or  materials,  or 
services  in  preparation  for  the  same  voyage;  or  if  they  arise  upon 
different  bottomry  bonds  to  different  holders  for  advances  at  the  same 
time,  for  the  same  repairs,  such  claims  are  regarded  as  contempora* 
neons  and  concurrent  with  each  other,  and  they  will  be  discharged 
pro  rata.  The  Exeter,  1  C.  Rob.  173;  The  Albion,  1  Hagg.  333; 
The  Deademona,  1  Swab.  158;  The  Saracen,  2  Wm.  Bob.  458;  The 
Rapid  Transit,  11  Fed.  Rep.  322,  334,  335 ;  The  Paragon,  1  Ware, 
825,  and  cases  first  above  cited.  Bat  if  the  liens  arise  from  causes 
which  are  of  no  benefit  to  the  ship,  such  as  liens  for  damages  by 
collision,  or  other  torts,  or  negligence;  and  if  the  claims  are  such  as 
cannot  be  treated  as  coutemporaueoas  or  concurrent;  and  if  there 
are  no  equitaUe  grounds  for  preferring  the  later  liens,  sach  as  laches 
in  the  enforcement  of  prior  ones,  or  other  grounds  of  general  policy, — 
then,  as  stated  by  Stokt,  J..,  in  the  case  of  The  Jeruealem,  "the  rule 
would  seem  to  apply^  qui  prior  est  tempore,  potior  est  jure,"  (2  Gall. 
345,  350;)  and  the  liens  should  be  satisfied  in  the  order  in  which 
they  accrue,  as  was  held  in  this  circuit  in  the  case  of  The  Frank  O. 
Fowler,  supra;  Macl.  Shipp.  702,  703. 

As  maritime  liens  are  secret  incumbrances,  and  tend  to  mislead 
those  who  subsequently  trust  to  the  ship,  onless  they  are  enforced 
with  diligence,  according  to  the  circumstances  and  the  existing  op- 
portunities for  enforcing  them,  they  will  be  deemed  either  abandoned 
through  laches  as  against  subsequent  lienors  or  incombrancers,  or 
postponed  to  the  claims  of  the  latter,  as  circumstances  may  require. 
There  is  no  fixed  rule  applicable  to  all  cases  determining  what  shall 
be  deemed  a  reasonable  time,  or  what  shall  be  considered  as  laches 
in  enforcing  such  liens.  In  ordinary  ocean  voyages,  the  preference 
allowed  even  to  bottomry  will  be  lost  after  a  subsequent  voyage,  if 
reasonable  opportunity  previously  existed  for  the  arrest  of  the  ship. 
Blaine  v.  The  Carter,  4  Cranch,  332;  The  Royal  Arch,  1  Swab.  269- 
284;  The  Rapid  Transit,  11  Fed.  Rbp.  332,  334.  Bbtts,  J.,  held 
that  the  same  rule  should  be  applied  to  ordinary  liens  for  supplies. 
The  Utility,  Blatchf.  &  H.  218,  225;  The  Boston,  Id.  309,  327.  If  this 
rule  were  strictly  applied  to  vessels  which  make  very  short  and  fre- 
quent voyages,  of  only  a  few  days'  or  a  few  weeks'  duration,  and 
which  remain  in  port  but  a  short  time  between  such  trips,  the  effect 
would  be  practically  to  destroy  all  credit  to  the  ship,  and  to  defeat, 
therefore,  the  very  object  for  which  maritime  liens  are  allowed ;  since 
every  lienor  would  be  compelled  to  enforce  his  lien  almost  immedi- 
ately, or  rim  the  risk  of  having  it  postponed  to  all  subsequent  ones. 
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As  respects  liens  arising  in  the  oonrse  of  navigation  on  the  western 
lakes  and  rivers,  where  the  voyages  are  short  and  frequent,  the  rule 
has  been  adopted  to  a  considerable  extent  of  making  the  division  of 
claims  by  the  successive  open  seasons  of  navigation,  instead  of  by 
the  separate  voyages  during  each  season.  The  Buckeye  State,  1  Newb. 
Ill;  TheDubuque,2A.hh.  (U.S.)  20,32;  The  Hercules,  lBromi,Adm. 
560;  The  Detroit,  Id.  141;  The  Athenian,  3  Fed.  Rep.  248;  The  City 
of  Tawas,  Id.  170 ;  The  Arcturm,  18  Fed.  Eep.  743,  746.  The  uni- 
form practice,  therefore,  has  been  there  adopted  of  paying  maritime 
liens  for  repairs  and  supplies  accruing  during  the  same  season  pro 
rata,  without  regard  to  the  particular  date  or  voyage  at  which  they  ac- 
crued. The  Superior,  1  Newb.  176, 185 ;  The  Kate  Hiiichman,  6  Biss. 
367;  The  General  Burn$ide,B  Fed.  Hap.  22H,2S&;  The  Athenian  and 
The  City  of  ToMos,  id  supra. 

While  this  rule  is  neither  strictly  logical  nor  consistent  with  the 
theory  of  beneficial  liens,  yet,  as  applied  to  short  and  freqnent  voy* 
,  ages  during  the  open  season  of  each  year,  it  is  not  meraly  convenient 
in  application,  but  on  the  whole,  as  I  think,  it  works  out  practical 
justice  better  than  any  other  rule  suggested.  It  occupies  a  middle 
ground,  and  is  in  effect  a  compromise  between  the  theoretieal  right 
of  priority  of  the  material-man  who  furnishes  supplies  for  the  last 
voyage  on  the  one  hand,  and  the  corresponding  obligation  on  his 
part  to  prosecute  at  once  in  order  to  retain  that  priority  which  com- 
mercial policy  would  disallow.  The  season  of  navigation  is  regarded 
as  in  the  nature  of  a  single  voyage;  and  the  rules  appiicable  to  a 
single  ocean  voyage  are  applied,  as  regards  liens  for  supplies,  to  the 
navigation  of  a  whole  season.  The  City  of  Tawas,  3  Fed.  Rep.  170, 
173. 

As  respects  liens  arising  under  the  state  laws,  the  decisions  are  at 
variance  whether  such  liens  stand  upon  the  same  footing  as  strictly 
maritime  liens.  While  the  greater  number  of  decisions  do  not  allow 
the  same  status  to  statutory  liens,  (The  Superior,  1  Newb.  176 ;  The 
E.  A.  Barnard,  2  Fed.  Rep.  712,  721,  722,  and  cases  there  cited,) 
the  contrary  view,  according  to  later  decisions,  placing  both  on  the 
same  footing,  seems  the  more  likely  to  prevail.  7'he  General  Burn- 
side,  8  Fed.  Eep.  228;  The  Guiding  Star,  18  Fed.  Rep.  263. 

As  the  best  practical  rule  attainable  in  such  cases,  and  as  a  rule 
already  supported  by  many  decisions  in  the  western  districts,  I  think 
the  pro  rata  rule  of  distribution  should  be  adopted  here  as  respects 
beneficial  liens  of  the  same  class,  in  the  case  of  canal-boats  and 
other  similar  craff  which  make  short  and  frequent  trips  upon  the 
canals  and  rivers,  and  are  laid  up  during  the  winter  season,  when 
the  canals  and  rivers  are  frozen  over.  The  same  considerations  of 
convenience,^  justice,  and  policy  apply  to  this  class  of  cases  as  in 
navigation  upon  the  great  lakes.  They  cannot  be  applied,  however, 
to  other  craft  navigating  about  this  port,  making  short  ocean  voy- 
ages, without  interruption,  the  year  round. 
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The  towage  eerrioeis  rendered  in  this  case  hold  the  same  rani  as 
claims  for  necessary  materials  and  supplies,  {Tiie  City  of  Tawat,  3 
Fbd.  Rep.  170;  Tlu  St,  Lawrence,  5  Prob.  Div.  260;  The  Athenian, 
8  Fed.  Ebp.  248;  The  Comtancia,  4  Kotes  Gas.  512;  Macl.  Shipp. 
703,)  and  on  the  above  rule  the  claims  should  be  paid  pro  rata. 

In  one  of  the  bills  there  is  a  credit  of  $130.  This  credit  should 
be  applied  upon  the  earliest  items.  The  costs  of  the  first  libel  should 
first  be  paid  out  of  the  fund,  and  the  residue  should  be  divided  pro 
rata  between  the  claimants  without  regard  to  the  dates  during  the 
season  at  which  they  accrued. 

Where  there  are  various  lienors  entitled  to  the  fond,  and  the  fund 
is  small,  no  costs  after  the  first  libel,  beyond  necessary  disbui-sements, 
ehooldbe  allowed  oat  of  the  fund.  The  Jerusalem,  2  Gall.  851;  The 
Kate  Hinchman,  6  Biss.  369;  The  auiding  Star,  18  Fsn.  Bbp.  269. 
See  The  De  Smet,  10  Fbo.  Bbp.  490,  note.  Bonds  for  latent  claims 
are  not  now  required,  except  on  special  order,  even  in  the  English 
practice,  (Bnle  129,  Goote,  Adm.  Pr.  205;  The  Detdemona,  1  Bwab.. 
159;)  and  other  parties,  if  any,  who  hare  liens,  but  have  not  ap- 
peared under  the  monition  and  after  due  publication,  will  be  barred 
from  the  time  of  the  final  decree  of  distribution,  {The  Saracen,  2  Wm. 
Rob.  451;  The  City  of  Tawas,  3  Fed.  Rep.  170.) 

Since  the  foregoing  was  written  I  have  consulted  the  circuit  judge, 
and  am  authorized  to  say  that  a  decision  to  the  same  sabstantial 
effect  has  been  heretofore  made  by  him  in  a  case  arising  in  the  North- 
ern district. 


The  Ezplobeb.' 

{Cireuit  Court,  E.  D.  Louisiana.    April  11, 1884.) 

MAitnnt  ToKT— D&MAOEs. 

In  the  case  of  marine  torts  it  Is  the  rule  of  the  courts  of  admiralty  to  exercise  a 
conscientious  discretion,  and  give  or  withliold  damages  upon  enlarged  prin- 
ciples of  justice  and  equity.  A  party  who  is  tn  delictu  ouglit  to  mal^e  a  strong 
case  to  entitle  himself  to  general  relief. 

Admiralty  Appeal. 

James  R.  Beektvith,  for  libelant. 

Henry  C.  Miller,  for  claimant. 

Pabdeb,  J.  On  February  8, 1882,  the  libelant,  Thomas  McGrath, 
while  descending  the  main  hatchway  of  the  steam-ship  Explorer,  had 
his  left  arm  caught  in  the  wheels  of  a  revolving  steam-winch,  break- 

*Beported  hy  Joseph  P.  Hornor,  Esq.,  of  the  New  Orleans  bar. 
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ing  the  bones  and  tearing  off  the  mnsole,  resolting  in  great  suffering 
and  in  permanently  disabling  the  arm.  At  the  time  the  steam-ship 
Explorer  lay  in  the  Mississippi  river,  her  bow  up  the  stream,  at  her 
wharf  in  the  city  of  New  Orleans,  taking  on  cargo  for  Liverpool.  Mc- 
Grath  was  employed  as  one  of  a  gang  of  acrewmen  under  the  direction 
of  a  stevedore  engaged  in  storing  cargo  in  the  ship.  His  duties  were 
in  that  part  of  the  hold  under  and  reached  by  the  main  hatchway. 
There  was  near  to  and  forward  of  the  main  hatchway  a  steam-hoist- 
ing winch  used  for  taking  on  and  lowering  the  cargo  down  the  said 
main  hatchway.  The  barrel  or  winding  shaft  of  this  winch  extended 
in  a  direction  across  or  athwart  the  ship,  and  the  gear-wheels  at  right 
angles  with  the  barrel  or  winding  shaft  revolved  fore  and  aft.  From 
the  middle  of  the  forward  coaming  or  frame-work  around  the  hatch- 
way,  a  ladder  extended  down  into  the  hold,  used  by  those  employed 
on  the  ship  to  reach  the  hold.  The  winch  was  in  use  taking  on  cargo, 
and  its  gear-wheels  r;evolving,  and  this  use  was  constant  except  at 
short  intermissions ;  the  winch  was  put  in  motion  or  stopped  by  the 
man  stationed  at  the  lever  or  crank,  who  stood  in  the  rear  of  the 
wheels,  facing  aft,  and  on  notihcation  to  that  man  the  movement  of 
the  winch  and  wheels  could  be  stopped  or  stayed  while  any  one  was 
i^  the  act  of  passing  between  the  coaming  of  the  hatchway  and  the 
winch  and  down  the  ladder  to  go  below.  It  was  during  one  of  these 
intermissions  of  working  the  winch  that  McGrath  started  from  the 
port  or  outer  side  of  the  ship  to  go  to  this  ladder  and  descend  into 
the  bold.  He  gave  no  signal,  directly  or  through  any  one,  to  the  man 
at  the  winch  not  to  put  it  in  motion.  The  man  in  charge  of  the 
winch  being  ignorant  of  McGrath's  purpose  to  go  below,  the  winch 
was  put  in  motion  while  he  was  proceeding  to  or  had  reached  this 
ladder,  and  his  left  arm  was  caught  or  drawn  between  the  revolving 
wheels  of  the  winch  and  thereby  seriously  injured  as  aforesaid. 

The  winch  and  the  wheels  were  near  to  the  coaming  around  the 
main  hatchway,  how  near  the  evidence  is  uncertain,  but  there  was  a 
space  between  the  wheels  and  other  parts  of  the  winch  and  the  frame 
or  coaming  of  the  hatchway,  and  in  that  space  it  was  practicable, 
with  care  and  precaution,  for  one  to  pass  in  safety  to  the  ladder  and 
go  below,  although  the  wincjh  might  be  in  motion.  The  weight  of 
evidence  is  that  the  winch  was  not. nearer  the  main  hatchway  than 
is  usual  on  steam-ships.  Although  housing  or  covering  of  the  cog- 
wheels of  the  winch  was  provided,  and  on  board  of  the  ship,  no  hous- 
ing or  covering  was  on  or  over  the  winch,  as  is  usual  and  neces- 
sary when  in  use ;  but  after  the  accident,  by  direction  of  the  master 
of  the  ship,  the  covering  was  put  on.  It  does  not  appear  that  the 
stevedore  or  any  of  his  men  knew  that  housing  was  provided,  or 
where  it  was  stowed  aboard  ship.  McGrath  had  no  occasion  of  duty 
or  employment  to  be  on  deck;  his  duty  was  in  the  main  hold.  There 
was  a  safer,  though  a  more  roundabout  way  of  reaching  th«  main 
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hold,  than  the  ladder  down  the  main  hatchway.  This  was  by  the 
forward  hatchway,  which,  (although  in  use  for  hoisting  cargo,)  by 
reason  of  the  distance  between  decks,  required  no  ladder.  McGrath 
knew,  when  he  accepted  employment  on  the  ship,  of  the  location  of 
the  winch  and  of  the  proximity  of  the  wheels  t»  the  main  hatchway, 
and  of  the  danger  in  using  the  ladder  to  go  below  while  using  the 
steam-winch.  He  also  knew,  or  ought  to  have  known,  when  he 
started  down  the  ladder  that  in  the  business  of  hoisting  in  cargo  the 
\nnch,  though  stopped  for  the  moment,  was  liable  to  be  started  at 
any  moment.  MeQrath's  injuries  were  such  as  to  confine  him  in  the 
hospital  under  care  of  the  surgeon  40  days,  and  his  arm  is  left  per- 
manently crippled,  unfitting  him  from  pursuing  his  occupation  as  a 
screwman,  although  in  other  and  lighter  occapatious  he  will  be  able 
to  earn  a  living.  Forty  dollars  entrance  fee  to  the  hospital  was  paid. 
As  a  screwman,  during  the  season  McGrath  earned  seven  dollars  per 
day. 

From  this  statement  of  the  facts,  shown  by  the  evidence,  it  seems 
elear  that  there  was  fault  in  not  having  the  housing  over  the  ma- 
chinery of  the  winch.  Such  housing  is  usual,  was  provided  by  the 
ship,  and  all  the  witnesses  agree  that  if  it  had  been  on,  the  injury  to 
McGrath  would  not  have  happened. 

Some  effort  is  made  to  throw  the  responsibility  for  failure  to  have 
the  housing  on,  from  the  ship  and  its  officers,  to  the  stevedore  and  his 
foreman.  It  is  urged  that  the  ship  had  provided  the  housing  and 
had  it  aboard,  ready  for  use,  that  the  loading  was  turned  over  to  the 
stevedore  and  his  men,  over  whom  the  officers  of  the  ship  had  no  con- 
trol; that  they  had  the  machinery  of  the  ship  to  use,  and  did  use  it 
5n  their  own  way,  and  if  they  used  it  carelessly,  and  through  negli- 
gence injured  one  of  themelves,  the  ship  ought  not  to  be  held  re- 
sponsible. Perhaps  if  this  were  all  true,  the  ship  could  escape  re- 
sponsibility, but  it  does  not  appear  that  the  stevedore  had  the  entire 
control  of  the  machinery  and  of  the  loading  of  the  ship,  nor  that  the 
housing  was  furnished,  or  its  presence  on  the  ship  known,  to  him  or 
his  men.  Besides,  the  ship  furnished  the  machinery  and  should  have 
furnished  it  complete,  and  while  the  ownors  may  not  have  been  in 
fault,  as  the  housing  was  provided  and  aboard  the  ship,  their  serv- 
ant, the  master,  was  in  fault  in  not  producing  it  and  seeing  that  it 
was  used.  The  alacrity  with  which  it  was  produced  and  used  after 
the  accident  shows  what  \ras  the  original  duty  of  the  master.  It 
seems  to  be  clear  from  the  evidence  that  the  libelant  contributed  by 
his  negligence,  want  of  care  and  precaution,  to  bring  about  the  acci- 
dent which  resulted  in  his  injury.  Neither  his  duty  nor  his  employ- 
ment called  him  on  deck.  According  to  several  witnesses,  if  he  had 
been  where  his  employment  required,  he  would  not  have  been  int 
jnred.  He  knew  tbe  danger  in  attempting  to  go  down  the  hatchway 
when  the  winch  was  in  motion ;  he  knew  that,  if  not  at  the  time  ac- 
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tually  in  motion,  it  was  only  stopped  temporarily,  and  was  subject  to 
be  started  at  any  moment,  and  be  failed  to  give  any  notioe  or  warn- 
ing to  the  person  in  charge  of  the  winch,  of  his  parpose  to  go  down 
the  hatch  and  ladder,  when,  as  appears  by  the  evidence,  the  giving 
of  such  notice  was  usnal  and  castomary.  If,  as  ordinary  prndenee 
required,  he  had  given  the  notice,  no  accident  woald  have  ooonrred. 
As  both  the  ship  and  libelant  were  in  fault,  the  case  made  is  one  of 
contributory  negligence.  At  the  common<iaw,  the  inj  ured  party  whose 
negligence  has  directly  contributed  to  the  injury  cannot  recover  dam- 
ages.  See  Sedg.  Dam.  (6th  Ed.)  p.  073,  side  page  468  et  tfq.t  Moak, 
Und.  Torts,  rule  27,  p.  280  et  seq.,  and  the  cases  there  cited;  and 
see  Railroad  Co.  v.  Houston,  95  U.  S.  697.  The  same  principle  was 
held  in  the  civil  law.     Inst.  lib.  4,  iii.,  7. 

In  Louisiana  the  supreme  court  by  Justice  MkTSfunsa  says:  "The 
doctrine  of  contributory  negligence  is  now  imbedded  in  our  jnrispru- 
deuce,  and  is  recognized  and  applied  in  all  the  states  and  by  the  na- 
tional courts."  Murray  v.  R.  Co.  31  La.  Ann.  490,  and  any  number 
of  Louisiana  authorities  might  be  cited  in  support. 

But  it  is  claimed  that  a  different  rule  prevails  in  the  admiralty. 
In  cases  of  collision  of  vessels  it  is  well  settled.  See  The  Catherine, 
17  How.  170,  in  which  case  it  is  said:  "Under  circumstances  attend- 
ing these  disasters,  in  case  of  mutual  fault,  we  think  the  rule  divid- 
ing the  loss  the  most  just  and  equitable,  and  as  best  tending  to  induce 
care  and  vigilance  on  both  sides  in  navigation."  For  the  English 
rule  in  admiralty  to  same  effect,  see  Abb.  Shipp.  282;  Maol.  Shipp. 
305,  and  it  seems  that  now,  by  act  of  parliament,  the  admiralty  rule 
is  to  prevail  in  regard  to  such  cases  in  all  of  the  divisions  of  the  high 
court.  Mad.  311.  In  the  black  book  of  admiralty  it  will  be  found 
that  nearly  all  the  old  Codes  provided  for  a  division  of  damages  in 
cases  of  collision  by  mutual  fault  or  inevitable  accident,  for  the  rea- 
son that  "an  old  ship  places  itself  willingly  in  the  way  of  a  better 
ship  to  strike  the  other  ship  if  it  should  have  all  its  damages,  but 
when  it  knows  that  it  mtist  share  the  damages  in  moieties  it  places 
itself  willingly  out  of  the  way."  In  prize  cases  also  the  doctrine  of 
the  common  and  civil  law  as  to  contributory  negligence  does  not  ap- 
ply. 1  Kent,  Gomm.  156,  citing  The  Murianna  Flora,  11  Wheat.  54, 
in  which  case,  which  was  one  of  prize,  Mr.  Justice  Sxobt  says:  "The 
present  case  stands  upon  a  strong  analogy,  and  to  inflict  damages 
would  be  to  desert  the  analogy.  Even  in  oases  of  mailce  torts,  in- 
dependent of  prize,  courts  of  admiralty  are  in  the  habit  of  giving  or 
wiihholding  damages  upon  enlarged  principles  of  justice  and  equity, 
and  have  not  circumscribed  themselves  within  the  positive  boundaries 
of  mere  municipal  law.  They  have  exercised  a  conscientious  discre- 
tion on  the  subject.  A  party  who  is  in  delicto  ought  to  make  a  strong 
case  to  entitle  himself  to  general  relief."  Again,  in  the  case  of  The 
Palmyra,  12  Wheat.  1,  Mr.  Justice  Srunt  says:  "In  the  admiralty  the 
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award  of  damages  always  rests  in  the  sound  disoretioa  of  the  oourt, 
under  all  the  ciroumstances. "  And  in  each  case  he  cites  Lord  Stow- 
ELL  in  The  Le  Louk,  2  Dod.  210. 

iProm  the  examination  I  have  been  able  to  make  of  text  books  and 
admiralty  reports,  I  do  not  find  that  outside  of  collision  and  prize 
cases,  the  admiralty  courts  have  claimed  or  exercised  a  different  rule 
as  to  cases  of  contributory,  concurrent,  or  comparative  negligence 
from  that  applied  generally  in  courts  of  law  and  equity,  in  oases  of 
damage  and  torts  committed  or  suffered  on  land.  It  is  true  that  as 
to  mariners  who  are  injured,  no  matter  how,  in  the  line  of  their  duty 
aboard  ship,  certain  responsibilities  as  to  care,  attention,  wages,  etc., 
devolve  upon  the  ship ;  but  I  have  not  been  able  to  find  a  case  where 
a  seaman,  freighter,  or  passenger,  injured  through  his  own  negligence, 
has  been  allowed  to  recover  damages  outside  of  care  and  attendance 
from  the  ship  or  her  owners.  I  notice  that  in  the  case  of  Leathert  v. 
Blessing,  105  U.  S.  626,  it  was  specifically  found  as  a  fact  "that  libel* 
ant  was  in  no  manner  negligent  or  in  fault  whereby  he  contributed 
to  his  said  injury."  And  in  Sunney  v.  Holt,  15  Fed.  Bep.  880,  which 
was  a  case  where  a  deck  hand  on  a  boat  fell  through  an  open  hatchway, 
the  court  said :  "One  who,  by  his  own  negligence,  has  brought  injury 
upon  himself,  cannot  recover  damages  for  it."  In  the  eastern  circuits 
I  find  that  as  against  landsmen  employed  in  port  to  load  ships,  the 
courts  of  admiralty  apply  the  common-law  doctrines  as  to  contribu- 
tory negligence  and  as  to  the  negligence  of  fellow  employes.  See 
The  Victoria,  13  Fed.  Rep.  43;  Dieyer  v.  Nat.  Steam-ship  Co.  17 
Blatcbf.  472;  S.  G.  4  Fed.  Bep.  493;  The  Oermania,  9  Ben.  856. 
However,  from  all  the  aathorities  examined,  I  am  disposed  to  hold 
that  in  cases  of  marine  torts  it  is  the  rule  of  the  courts  of  admiralty 
to  exercise  "a  conscientious  discretion  and  give  or  withhold  damages 
upon  enlarged  principles  of  justice  and  equity." 

Applying  this  rule  to  this  case,  in  justice  and  equity  what  damages 
should  be  given  to  or  withheld  from  libelant?  Justice  Stobx,  in 
I'he  Marianna  Flora,  supra,  in  declaring  the  admiralty  rule,  said :  "A 
party  who  is  in  delicto  ought  to  make  a  strong  case  to  entitle  himself 
to  general  relief."  Libelant's  negligence  is  so  apparent  and  led  so 
directly  to  his  injury  that  he  does  not  make  a  strong  case  except  in 
the  extent  of  his  suffering  and  the  permanency  of  his  injury.  "The 
rule  which  denies  relief  to  a  plaintiff  guilty  of  contributory  negligence 
is  based  less  upon  considerations  of  what  is  just  to  the  defendant, 
than  apon  grounds  of  public  policy  which  require,  in  the  interest  of 
the  whole  community,  that  every  one  should  take  such  care  of  him- 
self as  can  reasonably  be  expected  of  him.  It  is  a  part  of  the  same 
policy  which  regards  suicide  as  a  crime,  and  which  punishes  vagrancy 
and  idleness."  Shear.  &  B.  Neg.  (2d  Ed.)  §  42.  "Both  being  gnilty 
of  negligence,  they  are  the  cotnmon  authors  of  what  immediately 
flowed  from  it,  and  it  was  not  a  consequence  of  the  negligence  of  ei- 
ther.    The  court  cannot  accurately  and  will  not  undertake  to  dis< 
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oriminate  between  tbem  as  to  the  extent  of  the  negligence  of  each  and 
the  share  of  the  result  produced  by  each."  Moak.  Und.  Torts,  280. 
These  conRiderations  of  general  application  in  the  law  courts  of  the 
land  lose  no  force  in  determining  what  justice  and  equity  require  in 
the  admiralty  courts.  From  which  it  is  easy  to  see  that,  while  tbe 
negligence  of  the  libelant  cuts  him  off  from  the  right  to  compensation, 
the  negligence  of  the  respondent  does  not  stand  excused.  Whieh  may 
be  taken  to  mean  that  the  libelant  can  recover  nothing  as  compensa- 
tion, and  that  the  respondent  or  claimant  in  this  case  shall  pay  the 
expenses. 

Libelant  was  laid  up  in  the  hospital  40  days,  and  thereby  lost  that 
many  days'  work,  which  at  that  season  was  proved  to  have  been  worth 
$7  per  day  in  his  occupation  as  a  screwman,  amounting  to  say  $280. 
There  ie  Ao  evidence  as  to  surgeon's  fees,  or  medicines,  or  nursing, 
except  -that  $40  was  paid  for  libelant's  admission  to  the  hospital, 
making  with  the  labor  lost  the  sum  of  $320.  This  amount  with  the 
costs  of  this  case  will  be  decreed  against  the  claimant  as  tbe  ship's 
share  of  the  expenses  resulting  from  an  injury  to  which  the  ship  con- 
tributed through  the  negligence  of  her  master  and  officers.  To  allow 
the  libelant  more  would  be  to  compensate  and  reward  negligence,  and 
in  my  opinion  would  not  be  in  accordance  with  the  exercise  of  a  con- 
scientious discretion,  in  applying  enlarged  principles  of.  justice  and 
equity.  It  would  approach  very  near  to  judicial  liberality.  Under 
the  evidence  in  the  case  the  libelant  is  not  so  badly  injured  but  what 
he  can  earn  support  for  himself  and  family,  and  there  is  nothing  in 
evidence  to  show  that  either  is  likely  to  become  a  burden  on  the  com- 
munity, so  that  there  is  no  reason  to  mnlct^  th6  ship  in  the  interest 
of  the  general  public. 

A  decree  will  be  entered  for  libelant  for  the  sum  of  $320  and  costs. 


The  Wandereb.* 
{Oireuit  Court,  B.  D.  Lonmana.    April  11, 1884 

1,  Mabine  Tort. 

In  cases  of  marine  tort  courts  of  the  admiralty  are  not  bound  by  the  common 
and  civil  law  rules  governing  cases  of  contributory  negligence,  but  will,  in  the 
exercise  of  a  sound  discretion,  give  or  withhold  damages  according  to  princi- 
ples of  equity  and  justice,  considering  ail  the  circumstancea  of  the  case. 

Tlie  Explorer,  ante,  135,  followed. 

2.  Same — Liability  op  Ship — Gontiiibutory  Nkolioencb. 

Where  the  ribelant  was  injured  severely  through  the  negligence  of  the  ship, 
his  own  negligence  contributing  tberolo,"80  much  so  that  without  his  contrib- 
utory negligence  he  would  not  have  been  injured  at  all,  /teld  that  while  equity 
will  not  justify  his  being  rewaided  for  his  negligence  at  the  expense  of  the  ship. 


iBejiorted  by  Joseph  P  Hornor,  Esq.,  ofthc  New  Orleans  bar. 
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equity  and  good  conscience  will  permit  that  the  ship  shall  be  held  responsible 
for  its  negligence  resulting  in  injury  to  tlie  extent  of  paying  for  the  direct  care, 
attention,  medical  services,  and  expenses  required  for  the  injured  party,  not  as 
compensation  for  the  injury,  but  as  required  by  decency  and  humanity  from  a 
party  without  whose  fault  there  would  have  been  no  injury. 
3.  Costs. 

Under  the  facts  of  this  case,  and  the  libellant  undoubtedly  believing  that  he 
was  entitled  to  compensation,  and  prosecuting  in  good  faith,  costs  were  taxed 
against  the  claimant. 

Admiralty  .appeal. 

Oeo.  L.  Bright,  for  libelant.   • 

J.  Ward  Qurley,  Jr.,  for  claimant. 

Pardee,  J.  The  libelant  coiaplainp  that  he  was  a  seaman  on  the 
Wanderer;  that  there  was  on  the  steamer  a  ladder  leading  from  the 
upper  deck  to  the  steerage,  and  to  the  lower  deck ;  that  this  ladder 
was  always  fastened  to  the  lower  deck  so  as  to  prevent  it  from  slip' 
ping;  that  the  ladder  and  the  cleats  that  fastened  it  were  removed, 
and  that  the  ladder  was  put  back  without  cleats  or  fastenings  of  any 
kind;  that  when  he  was  going  down  this  ladder  the  ladder  slipped,  he 
fell,  suffered  grnat  pain  and  injury  by  the  fall,  injured  his  groin  and 
testicles,  so  as  to  unfit  him  for  work  for  at  least  six  months.  He 
charges  that  his  injuries  resulted  from  the  carelessness  of  the  master 
and  owner  of  the  vessel  in  not  properly  securing  the  ladder.  The 
answer  denies  that  libelant  fell  or  was  injured  as  alleged,  and  alleges 
that  the  ladder  was  at  all  times  properly  secured,  and  had  never  been 
removed ;  that  the  libelant  had  no  right  to  go  down  the  ladder,  and  if 
he  did  go  down  the  same  it  was  notin  the  line  of  his  duty;  and  tbat^ 
the  libelant's  injuries,  if  he  was  injured,  were  not  caused  by  the  nC' 
gleet  or  carelessness  of  the  respondent. 

From  the  evidence  it  seems  dear  that  the  ladder  in  question  was 
not  properly  secured  on  the  day  libelant  alleges  he  received  injury  by 
its  falling.  It  had  been  secured  prior  to  that  time,  but  in  repairing 
some  pump  underneath,  the  ladder  was  removed,  and  by  the  time  it 
was  replaced  the  proper  cleats  at  the  bottom  had  disappeared.  The 
evidence  on  this  point  is  uncontradicted,  except  by  the  master  of  the 
ship,  and  his  testimony  in  relation  to  the  cleat  is  inferential  and  neg- 
ative in  character.  That  the  ladder  slipped  and  fell  when  libelant 
was  going  down  it,  and  that  he  was  injured  thereby,  depends  entirely 
upon  the  evidence  of  libelant  himself.  No  person  saw  him  go  down 
or  come  up,  saw  the  ladder  fall,  or  saw  it  replaced.  At  the  time  he 
neither  called  for  assistance  nor  reported  to  any  one  that  he  had 
fallen.  That  night  he  told  a  comrade  he  had  fallen  with  the  ladder, 
and  complained  of  severe  and  painful  injury.  It  seems  that  he  con- 
tinned  on  duty  for  several  days,  when  the  mate,  seeing  him  limping, 
inquired  what  was  the  matter,  and  was  told  by  libelant  that  he  had 
fallen  down  with  the  steps  in  the  steerage,  and  then  the  mate  made 
«ntry  of  the  complaint  in  the  log.  It  seems  that  the  master  was 
first  informed,  and  by  libelant,  of  the  alleged  hurt,  wh^  the  ship 
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arrived  at  Belize,  bat  be  swears  be  bad  no  idea  that  libelant  had 
fallen  down  a  ladder  until  the  ship  returned  to  New  Orleans,  when 
bis  owners  told  him  that  such  a  claim  was  made. 

The  character  and  extent  of  the  alleged  injury  depends  also  to  a 
great  degree  upon  the  unsapported  evidence  of  libelant.  One  of  bis 
comrades,  three  or  four  days  after  the  alleged  injury,  saw  that  he  had 
a  large  and  painful  swelling  and  bandaged  it  up. 

The  surgeon  in  charge  of  the  hospital  at  Belize,  where  libelant  went 
for  six  days  while  the  Wanderer  remained  in  port,  testified  that  he 
treated  libelant  for  acute  orchitis;  that  he  could  not  tell  what  caused 
it ;  that  be  was  discharged  cured ;  and  that  he  did  not  think  any  per- 
manent injury  would  result  from  his  affection,  and  that  in  his  opinion 
he  would  have  been  able  to  resume  work  in  a  few  days  after  being 
discharged.  "Orchitis  is  inflammation  of  the  secreting  structure  of 
the  testicle.  It  occurs  sometimes  spontaneously  in  an  acute  way.  It  is 
the  malady  of  the  testicle  seen  in  eunneotion  with  mumps,  and  is  most 
apt  to  result  from  local  injury.  The  pain  in  orchitis  is  intense  and  often 
of  a  peculiar  sickening  character.  A  chill  may  precede  its  outbreak. 
The  natural  terminations  are  in  resolution,  atrophy,  or  abscess.  The 
first,  two  occur  in  the  spontaneous  variety  of  orchitis  and  in  that  seen 
with  mumps.  Abscess  is  not  often  seen,  except  after  local  violence." 
See  Wood  Household  Practice,  vol.  2,  p.  628.  The  surgeon's  testi- 
mony and  certificates  in  the  record  show  recovery,  but  s%y  nothing  of 
atrophy  or  abscess  in  the  case  of  libelant. 

The  libelant  swears  to  a  swelling  of  the  testicle,  to  continuous  pain, 
and  to  inability  to  work  as  a  sailor;  but  that  he  had  declined  to  go 
'to  the  hospital  here,  was  being  treated  by  no  physician,  but  was  being 
treated  by  a  druggist  internally  and  externally,  and  that  he  was  labor- 
ing a  little  at  stevedoring,  hooking  on  the  tubs  and  driving  the  steam 
winch.  According  to  the  medical  authority  quoted  avpra,  the  natural 
termination  of  the  libelant's  complaint  should  be  recovery,  a  shrink- 
ing or  wasting  away  of  the  organ,  or  an  abscess.  He  repudiates  a 
recovery,  but  he  is  silent  as  to  atrophy  or  abscess,  neither  of  which, 
had  it  happened,  could  have  escaped  his  attention. 

As  to  whether  the  libelant  had  any  right  to  go  down  the  ladder 
into  the  steerage  the  evidence  is  conflicting,  the  preponderance  being 
against  the  right.  He  was  not  sent  there  on  any  duty ;  the  ship's 
stores  were  there,  and  the  regulations  of  the  ship  prohibited  the  crew 
from  going  there  unless  sent  on  duty.  The  libelant  contends,  and  is 
supported  by  three  several  witnesses,  that  the  crew  were  compelled  to 
go  there  for  fit  drinking  water,  the  supply  from  the  deck  pump,  which 
bad  recently  been  repaired,  being  oily  and  unfit,  and  that  the  habit 
and  necessity  of  the  crew  to  go  there  for  water  was  well-known  to  and 
not  forbidden  by  the  officers.  This  is  denied  by  the  oaptain,  first 
mate,  second  mate,  and  steward.  It  does  not  seem  probable  that 
enough  oil  would  be  likely  to  be  used  about  the  pump,  which  was  what 
is  called  a  pitcher  pump,  to  affect  the  water  for  any  time,  and  that 
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iact  not  be  geoerally  known  on  the  ship.  There  is  no  doutt  under 
the  evidence  that  water  from  the  pump  on  deck  was  oontinnously  used 
for  drinking  and  cooking  on  that  voyage.  On  the  whole  showing  it 
seems  that  the  most  favorable  case  that  can  be  made  for  the  libelant 
is  that  he  was  injured  severely  through  the  negligence  of  the  ship, 
his  own  negligence  contributing  thereto,  so  much  so  that  without  his 
contributory  negligence  he  would  not  have  been  injured  at  all.  As 
this  court  has  just  held,  in  the  case  of  The  Explorer,  ante,  135,  in 
cases  of  marine  tort,  courts  of  the  admiralty  are  not  bound  by  the 
common  and  civil-law  rules  governing  cases  of  contributory  negli- 
gence, but  wHl,  in  the  exercise  of  a  sound  discretion,  give  or  withhold 
damages  according  to  principles  of  equity  and  justice  considering  all 
the  circumstances  of  the  case. 

The  libelant's  case  under  the  proof  is  not  a  strong  one,  either  as  to 
hia  actually  having  been  injured,  or  as  to  the  extent  of  his  injury. 
The  fault  of  the  ship  viras  accidental.  It  is  not  equitable  to  reward 
a  person  who  has  helped  to  injure  himself.  The  libelant  is  a  labor- 
ing man,  without  means.  He  was  a  sailor  aboard  a  ship  at  the  tim6 
he  received  injury.  Considering  the  manner  in  which  he  received  in- 
jury, his  service  at  the  time  and  his  estate,  while  equity  will  not  jus- 
tify his  being  rewarded  for  his  negligence  at  the  expense  of  the  ship, 
equity  and  good  conscience  will  permit  that  the  ship  shall  be  held 
responsible  for  its  negligence  resulting  in  injury  to  the  extent  of  pay- 
ing for  the  direct  care,  attention,  medical  serviees,  and  expenses  re- 
quired for  the  injured  party;  this  not  as  a  compensation  for  the  in- 
jury, but  as  required  by  decency  and  humanity  from  a  party  without 
whose  fault  there  would  have  been  no  injury.  It  seems,  however,  in 
this  case  that  libelant  was  sent  to  the  hospital  in  Belize,  where  he  re- 
mained until  pronounced  cured;  that  he  returned  to  the  ship,  and 
thereon  to  this  port,  was  required  to  do  no  work,  and  received  his  pay 
for  the  entire  time  of  the  trip.  That  on  his  arrival  here  he  was  of- 
fered by  the  ship  further  hospital  treatment,  which  he  declined.  The 
treatment  he  received  was  without  expense  to  him,  and  he  proves  in 
this  case  no  expenditures  for  care,  attention,  medical  services  or  med- 
icines. If  any  such  expenses  had  been  proved  they  would  be  al- 
lowed. 

There  remains  to  determine  responsibility  for  the  costs  in  the  case. 
These  are  also  within  the  jurisdiction  of  the  court.  The  libelant  un- 
doubtedly believed  and  will  probably  always  believe  that  he  was  enti- 
tled to  compensation  from  the  ship  for  his  injury,  and  to  that  extent 
the  prosecution  has  been  in  good  faith.  It  is  known  to  the  court  that 
he  prosecuted  his  case  in  the  district  court  in  forma  pauperis,  and  the 
record  shows  that  he  comes  to  this  court  on  the  bond  of  his  proctor, 
who,  undoubtedly,  believed  that  his  client's  case  had  merit.  Under 
the  facts  found  in  the  case  as  to  the  ship's  negligence  and  these  cir- 
cumstances as  to  costs,  it  would  seem  fair  and  just  that  the  costs 
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shoald  be  taxed  to  the  claimant.     The  decree  of  the  district  court 
dismiBsed  the  libel,  but  decreed  no  costs. 

The  decree  of  this  coart  will  be  entered  dismissing  the  libel,  bat 
directing  the  claimant  to  pay  costs. 


The  Cypbxjs.' 
(OireuU  Court,  B.  D.  Lovitiana.    March  27, 1884.i 

1.  Ohabteb-Pakty— CosnrENCEMEfTT  OF  Lay  Days. 

Charterers  had  furnished  cargo  and  asked  and  received  bills  of  lading  on 
December  7, 1880;  and  furaisli^  more  cargo  on  December  9th  and  again  on 
December  11th,  on  which  last  day  the  ship  was  first  fully  prepared  to  receive 
cargo  at  all  hatches.  Held,  that  the  action  of  libelants  in  furnishing  cargo  and 
receiving  bills  of  lading  therefor  on  December  7th  ought  to  estop  them  from 
denying  that  the  lay  days  for  loading  had  then  commenced. 

2.  8A]f£ — WoRKiMO  Days. 

Where  the  charter  provided  t  hat "  eighteen  worliing  days,  Sunday*  eiefjtUd," 
should  be  allowed,  that  provision  shows  that  custom  was  not  to  control,  and 
tlie  exception  of  Sundays  was  the  intent  and  meaning  of  the  parties  as  to  what 
should  be  considered  working  days,  and  therefore  "  rainy  days  "  could  not  also 
be  excepted. 

3.  Same — Technical  Violation  of. 

A  technical  violation  of  the  charter-party,  otherwise  fully  executed,  would 
not  entitle  either  party  to  claim  the  full  penally  named  in  the  contract. 

Admiralty  Appeal. 

E,  W.  Huntington  and  Horace  L.  Dufour,  for  libelants. 

James  R.  Beckwith,  for  claimant. 

Fabdes,  J.  The  original  libel  demands  the  recovery  of  $23,000, 
the  estimated  amount  of  freight  under  charter-party,  penalty  for  al- 
leged violations  of  the  charter-party,  to  wit :  (1)  That  the  master  of 
the  ship  claimed  and  exacted  demurrage  to  which  the  ship  was  not 
entitled ;  (2)  that  cargo  was  stored  in  improper  places,  thereby  caus- 
ing loss  to  libelants  by  forcing  them  to  provide  additional  cargo  for 
the  ship ;  (3)  that  the  master  refused  to  give  draft,  as  per  terms  of 
the  charter-party,  for  amount  of  excess  of  actual  freight,  as  per  bills 
of  lading,  over  amount  fixed  by  the  charter-party ;  (4)  The  supple- 
mental libel  alleged  that  the  steam-ship  was  liable  to  the  libelants 
in  the  sum  of  $3,163.45,  for  advances,  difiFerenoe  of  freight,  and  com- 
missions ;  (5)  and  for  the  further  sum  of  $1,162.50,  amount  of  de- 
murrage illegally  exacted. 

1.  As  to  the  matter  of  demurrage,  the  charter  party  provides  as 
follows : 

"Eighteen  working  days,  Sundays  excepted,  are  to  be  allowed  the  said 
freighters  (if  the  steamer  be  not  aooner  dispatched)  for  loading,  and  to  bedia- 
charged  with  all  possible  dispatch,  as  customary.    And  ten  days  on  demur- 
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lage,  over  and  above  the  said  laj  days,  at  the  rate  of  six  pence  per  gross  reg- 
ister ton  per  day." 

The  parties  differ  on  two  points :  (a)  when  did  the  lay  days  com- 
mence, and  (b)  are  rainy  days  to  be  counted  ? 
~  (a)  The  proof  is  that  libelants  furnished  cargo  and  asked  and  re- 
ceived bills  of  lading  therefor  on  December  7,  1S80;  that  more  cargo 
was  furnished  on  December  9th,  and  again  on  December  lltb,  on 
which  last-named  day  was  the  ship  first  fully  prepared  to  receive  cargo 
at  all  hatches.  It  would  seem  that  the  action  of  libelants  in  furnish- 
ing cargo  and  receiving  bills  therefor.on  the  7th  ought  to  estop  them 
from  denying  that  the  lay  days  for  loading  had  then  commenced.  The 
contract  required  them  to  furnish  cargo  iti  18  working  days  from  the 
time  they  commenced,  and  if  they  did  that  it  was  no  concern  of  theirs 
what  time  was  spent  in  loading  and  stowing  without  their  fault.  At 
any  rate  they  ought  not  be  heard  to  deny  that  the  lay  days  had  com- 
menced on  the  day  they  took  for  their  own  advantage  the  first  bill  of 
lading. 

(b)  As  to  the  second  point,  the  contract  is  too  specific  to  leave  any- 
thing to  be  determined  by  custom.  By  the  contract  the  loading  was 
to  take  18  working  days,  (Sundays  excepted,)  and  the  discharging 
was  to  be  with  customary  possible  dispatch.  The  provision  as  to 
discharging  shows  that  custom  was  not  to  control  in  the  loading,  and 
the  exception  of  Sundays  was  the  intent  and  meaning  of  the  parties 
as  to  what  should  be  considered  working  days.  If  the  parties  had 
not  expressed  themselves  as  to  what  exception  should  be  made  from 
working  days,  then  I  think  there  is  no  doubt  both  Sundays  and  holi- 
days would  have  been  excepted  under  the  legal  interpretation  which 
have  been  given  to  the  words  "working  days."  But  I  know  of  no 
custom  nor  legal  interpretation  that  can  stand  against  the  clear,  ex- 
press, unambiguous  terms  of  a  written  contract.  As  a  matter  of 
fact  in  this  case,  legal  holidays  were  excepted,  as  well  as  Sundays, 
by  the  master,  in  claiming -demurrage.  As  to  the  rainy  days,  while, 
as  I  have  shown,  the  contract  includes  them,  the  evidence  does  not 
show  that  the  original  parties  to  the  charter  bad  any  knowledge  of  the 
alleged  custom  of  this  port  in  regard  to  them.  See  Chit.  Gont.  142 ; 
3  Kent,  Comm.  260,  note  c;  Rentier  v.  JBa«A;  of  Columbia,  9  Wheat. 
587.  And  where  the  contract  expressly  determines  the  number  of 
lay  days,  as  it  does  in  this  case,  the  freighter  is  liable  if  the  loading 
be  not  done  within  the  stipulated  time,  unless  the  delay  be  caused  by 
the  fault  of  the  ship-owner  or  his  servant,  "and  accordingly  it  has 
/been  held  that  delays  loading  or  unloading  a  vessel  beyond  her  run- 
ning days,  if  occasioned  by  frost  or  prohibition  of  a  foreign  govern- 
ment, or  by  custom-house  regulation,  or  by  unlawful  seizure,  or  by 
the  crowded  state  of  the  docks,  or  by  default  of  the  shippers,  or  by  a 
casualty,  cause,  or  accident  other  than  the  default  of  the  ship-owner 
or  his  .servant,  are  misfortunes  which  miist  fall  upon  the  freighter." 
See  23  Amer.  Law  Beg.  155,  and  cases  there  cited.  In  this  case  it 
v.20,no.2— 10 


Digitized  by 


Google 


146  FBDKBAL   BEPOBTEB. 

Beems  f  o  bd  clear  that  the  ship  was  entitled  to  demarrage  after  the 
tweuiy-eighth  day  of  December,  1880. 

2.  The  evidence  on  the  subject  of  stowing  cargo  in  improper  places 
leaves  rbe  matter  in  doubt,  whether  in  this  case  there  was  such  stow- 
age. Drysdale,  stevedore  for  libelants,  and  who  loaded  the  ship, 
says :  "All  vessels  that  are  chartered  by  the  lump  sum  do  not  carry 
cargo  in  tlie  thwartship  bunker,  the  forepeak,  the  cabin,  or  the  deck 
houses,  but  in  all  vessels  that  we  have  loaded  where  they  carry  cot- 
ton by  the  pound,  we  put  the  cotton  almost  every  place  where  we  can 
get  a  bale."  And  this  sounds  very  probable  as  a  matter  of  self-in- 
terest.  But  if  it  is  conceded  that  in  this  instance  there  was  such 
improper  stowage,  the  evidence  fails  to  show  that  it  damaged  or 
prejudiced  libelants  in  any  sum  or  amount.  How  much  cotton  was 
60  stowed,  or  what  the  freight  thereon,  or  how  it  affected  the  balance 
(excess  or  shortage)  under  the  charter  party  are  all  left  to  conjecture. 
Of  course,  a  technical  violation  of  the  charter  party  otherwise  fully 
executed,  would  not  entitle  either  party  to  claim  the  full  penalty 
named  in  the  contract. 

3.  As  I  find  the  evidence,  there  was  nothing  due  the  charterers  for 
excess  of  freight  as  per  bills  of  lading  over  freight  fixed  by  the  charter 
party.  The  returned  bills  of  lading  show  that  the  account  is  the 
other  way  to  the  amount  of  £30 128. 3d.  Some  of  the  evidence  points 
to  a  claim  by  libelants  that  there  should  be  deducted  from  the  invoice 
weights  on  this  side,  some  percentage  for  shrinkage  in  transit,  and  4 
per  cent,  off  from  the  gross  weights  on  this  side  is  claimed.     The 

Performed  bills  show  no  deficit  or  reclamation,  but  a  full  delivery, 
f  this  claim  of  libelants  is  based  on  any  custom,  such  custom  is  not 
proved.  If  it  means  that  shippers  are  to  be  charged  the  full  amount, 
and  that  4  per  cent,  is  to  be  deducted  for  the  charterers  from  the 
earnings  of  the  ship,  it  is  hardly  reasonable.  If  it  means  that  the 
gross  weights  on  this  side  are  to  be  taken  as  fixing  the  freight  re- 
ceived and  earned,  and  an  estimated  deduction  to  be  taken  from 
weights  bn  the  other  side  in  determining  the  freight  allowed  by  the 
terms  of  the  charter-party,  that  is  not  reasonable  either. 

4.  The  difference  in  freight  being  against  the  charterers,  that  item 
in  the  account  claimed  in  supplemental  libel  is  disposed  of.  The 
charter  party  stipulates,  "the  steamer  to  be  addressed  to  the  char- 
terers' agents  at  the  port  of  loading  free  of  eommisaion. "  The  claim 
made  as  under  letters  of  owners  of  ship,  Taylor  and  Sanderson,  to 
Hayn,  Roman  &  Co.,  of  Liverpool,  carried  no  right  as  to  libelants, 
or  as  against  the  ship,  and  it  appears,  by  the  record,  to  have  been 
settled  by  the  parties  outside  of  this  case.  There  remains,  then,  of 
the  claim  made  by  the  libelants  in  the  supplemental  libel,  the  amount 
of  advances  made  for  the  ship,  admitted  to  be  $957.77,  to  which  8^ 
per  cent,  should  be  allowed,  making  a  total  of  $967.34  as  due  from 
the  ship  to  libelants  at  the  time  the  original  libel  was  filed.  For 
this  amount  the  master  was  obligated  by  the  charter-party  to  draw 
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in  favor  of  libelants  on  his  consignee  at  port  of  discharge  at  60  days 
sight.  It  seems  that  no  specific  draft  for  such  sum  was  demanded; 
that  no  consignee  bad  been  selected;  and  that,  in  the  numeroua 
disputes  between  the  parties  as  to  the  excess  of  freight,  the  proper 
clauses  to  be  in  the  bills  of  lading,  stowage  of  cargo,  and  demur- 
rage, the  demand,  if  made,  was  always  so  complicated  with  other 
matters  as  to  receive  no  particular  significance.  At  any  rate,  that 
amount  represents  the  maximum  amount  of  libelants'  claims  against 
the  ship,  and  will  be  taken  as  their  credit  in  making  up  account  between 
the  parties. 

The  case  for  the  claimants,  as  made  by  the  answer  and  cross-libel, 
are:  (1)  Denial  of  the  vaUd  assignment  of  charter  party  without 
owners' consent.  (2)  Claim  for  ;G30 12s.  3d.  difference  between  freight 
stipulated  and  freight  earned.  (3)  Claim  for  damages  for  illegal  and 
oppressive  seizure  in  the  courts  of  the  state  and  in  the  court  a  qvia. 

1.  It  seems  to  be  too  late  to  question  the  validity  of  the  assign* 
ment  as  being  without  consent  of  the  owners.  The  master  recognized 
the  libelants  as  legitimate  assignees,  reporting  to  them,  receiving 
their  freight,  calling  upon  them  for,  and  receiving  from  them  advances 
and  demurrage,  before  any  question  of  the  assignment  was  made. 
The  ship  and  her  owners  ought  to  be  estopped  by  this  conduct  of  the 
master,  all  of  which  was  in  their  interest  and  to  their  advantage. 

2.  The  claim  for  difference  of  freight,  as  I  have  shown  elsewhere, 
should  be  allowed. 

8.  The  question  of  damages,  by  reason  of  the  two  seizures,  pre. 
Bents  more  difSoudty.  That  in  the  state  court  was  oppressive  and  im> 
provident,  and  the  distinctive  damages  from  that  seizure  Bhofdd  be 
allowed  as  far  as  proved;  but  aside  from  the  trouble  in  giving  bond 
to  release  the  seizure  and  one  day's  demurrage,  none  are  proved,  for 
it  seems  that  on  the  next  day  after  that  seizure  the  ship  was  libeled 
in  the  district  court,  and  both  seizures  were  released  the  next  day 
thereafter.  The  seizure  in  the  district  court  was  oppressive  for  being 
so  largely  in  excess  of  the  amount  due  from  the  ship.  It  is  trae,  that 
by  the  charter-party  the  amount  advanced  the  ship  was  to  be  paid  hj 
a  60  days  draft,  but  the  parties  had,  as  I  have  before  shown,  got  into 
difficulty  and  confusion  over  conSicting  claims,  the  ship  had  taken 
her  business  from  libelants,  and  on  the  whole  case  I  am  not  prepared 
to  say  that  the  libelants  had  not  the  right  to  protect  themselves  hj 
libeling  the  ship  for  the  real  sum  due  them.  They  were  not  in  such 
bad  faith,  nor  was  the  master  of  the  ship  in  such  good  faith  that  any 
beyond  actual  damages  should  be  allowed.  The  proof  is  that  claim- 
ants were  at  an  expense  of  2^  per  cent,  to  give  the  bonds  exacted. 
The  ship  was  delayed  one  day  (January  dd)  by  seizure  in  the  state 
court,  and  two  days  (January  4th  and  5tb)  by  the  combined  seizures. 
There  is  no  proof  of  any  other  damages  in  the  record.  There  is  no 
claim  by  libelants  for  damages  by  cioss  libel  and  no  proof  of  any. 
The  record  does  not  show,  as  alleged  by  proctor  of  libelants  in  his 
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brief,  that  the  seizure  in  the  district  oonrt  could  have  been  released 
for  a  less  amount  of  bond  than  was  given.  I  think  that  the  claim- 
ants'  side  of  the  account  should  be  stated  thus : 

Difference  in  freight— short  of  contract,  £30  12s.  3d.    -  -    $148  98 

One  day's  demurrage  .....  232  50 

Two  and  one-half  per  cent,  on  $23,800,  excess  of  bond  exacted      595  00 


Teutonia  Ins.  Co.  v.  BoTiiSTON  Mut.  Inb.  Co.* 

IGireuit  Court,  B.  D,  LouMana.    April  10,  1884.) 

Insitrahcb. 

Ambiguous  language  in  an  insurance  policy  should  be  construed  against  the 
insurer. 

In  this  case,  which  is  a  suit  on  an  open  policy  for  reinsurance,  the 
parties  have  waived  a  jury,  and  submitted  the  case  to  the  court  on  the 
following  agreed  state  of  facts : 

(1)  That  at  several  places  on  the  Yazoo  river,  which  is  a  tributary  to  the 
Mississippi  river,  on  the  twelfth  and  fourteenth  days  of  November,  1883,  sev- 
eral persons  delivered  on  board  the  steam-boat  E.  C.  Carroll,  Jr.,  with  privi- 
lege of  reshlpping,  several  parcels  of  cotton ;  that  is  to  say,  79  bales  of  cotton, 
the  property  of  the  persons  to  whom  the  same  were  consigned  at  New  Or- 
leans, and  for  whose  account  the  plaintiff  insured  the  same  for  the  sum  of 
$3,950  against  the  perils  of  the  rivers,  fires,  jettisons,  etc.,  from  places  at  which 
the  same  were  laden  to  New  Orleans. 

(2)  That  at  several  places  on  the  said  Yazoo  river,  on  the  thirteenth  and  fif- 
teenth days  of  said  month,  several  other  persons  delivered  on  board  the  steam- 
boat S.  H.  Parisot  (she  being  then  on  a  voyage  from  a  place  or  plaoes  on  the 
said  Yiizoo  river  to  New  Orleans)  several  other  parcels  of  cotton,  that  is  to 
say,  22  bales  of  cotton,  the  property  of  the  persons  to  whom  the  same  were 
consigned  at  New  Orleans,  and  for  whose  account  the  plaintiff  insured'  the 
same  for  the  sum  of  81,100  against  the  perils,  fires,  jettisons,  etc.,  from  the 
place  at  which  the  same  were  laden  to  New  Orleans. 

(3)  That  the  said  steam-boats  Carroll  and  Parisot  carried  all  said  cotton 
safely  to  Yicksburg,  a  port  on  the  Mississippi  river,  and  that,  on  the  sixteenth 
day  of  £.aid  month,  all  the  said  cotton  on  the  said  steam-boat  £.  C.  Carroll,  Jr., 


.Reported  by  Joseph  P.  Homor,  Em] .  of  the  New  Orleana  Oar. 
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Total $976  48  I 

— which  amount,  it  will  be  seen,  overruns  by  a  few  dollars  the  credit 
due  the  libelants. 

In  this  state  of  the  case  equity  requires  that  a  decree  should  be 
entered  declaring  all  claims  and  demands  between  the  parties  com- 
pensated and  extinguished,  the  costs  of  the  district  court  to  be  equally 
divided  between  the  parties,  and  as  .the  decree  of  the  district  court 
was  for  a  large  sum  against  the  claimants,  the  costs  of  appeal,  in- 
cluding the  costs  of  transcript,  to  be  paid  by  the  libelants.  '  And  it 
is  so  ordered. 
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"vras  unladen  and  reahipped  on  the  said  steam-boat  S.  H.  Parisott  in  the  Missis- 
sippi river  at  Vicksburg  aforesaid,  and  ttie  said  steam-boat  S.  H.  Parisot,  on 
the  said  sixteentli  day  6i  said  month,  (after  the  reshipment  of  the  said  cotton 
:f  rem  the  said  E.  C.  Carroll,  Jr.,)  departed  from  Vicksburg.with  all  said  cotton 
■on  board,  continuing  her  voyage  from  a  place  or  places  on  the  said  Yazoo  river 
to  New  Orleans,  with  right  to  stop  at  intermedin  way  landings  on  the  Mis- 
sissippi river. 

(4)  That  on  the  seventeenth  day  of  said  month  the  said  steam-boat,  S.  H. 
Parisot,  touched  at  Goldman's  Landing  and  at  Rodney,  at  which  last-named 
places  several  other  persons  delivered  on  board  said  last-named  steam-boat 
several  other  parcels  of  cotton,  that  is  to  say,  24  bales  and  one  half -bale  of  cot- 
ton, the  property  of  the  persons  to  whom  the  same  were  consigned  at  New 
Orleans,  and  for  whose  account  the  plaintiff  insured  the  same  for  the  sum  of 
81,225  against  the  perils  of  the  rivers,  flres,  jettisons,  etc.,  fiom  the  places 
last-named  to  New  Orleans. 

(5)  That  said  steam-boat,  S.  H.  Pai-isot,  pursued  her  voyage  with  all  the 
cotton  mentioned  on  board  thereof,  until  said  steam-boat  and  all  said  cotton 
were  burned  and  consumed  by  Are  on  said  Mississippi  river,  below  Rodney, 
on  the  eighteenth  day  of  said  month. 

(6)  That  the  value  of  said  severid  parcels  of  cotton  exceeded  the  sevenil 
sums  insured  by  the  plaintiff. 

(7)  That  the  p  arsons  for  whose  account  the  plaintiffs  insured  said  cotton 
made  proper  proofs  of  their  interest  in  the  cotton,  and  of  their  losses  and 
damages,  and  demanded  of  the  plaintiffs  payment  of  the  same,  and  the  plain- 
tiffs admitted  their  liability  to  pay  said  demands  and  paid  the  same  in  full, 
namely,  $6,725. 

(8)  That  when  the  said  several  parcels  of  cotton  were  delivered  to  said  sev- 
eral steam-boatSi  as  aforesaid,  there  was  a  contract  of  the  defendant,  reinsur- 
ing the  plaintiffs,  which  contract  the  plaintiffs  have  filed  with  their  petition 
in  thfs  cause,  but  whether  said  contract  applied  to  the  cotton  mentioned  is  the 
only  dispute  between  the  parties.  The  said  contract  is  made  part  of  this  stipu- 
lation. ' 

(9)  That  the  plaintiffs  delivered  to  the  defendants  proper  notice  of  the  loss 
of  said  cotton,  and  requested  the  defendants  to  enter  the  same  on  said  contract 
of  reinsurance,  and  tendered  payment  of  the  premium  of  reinsurance  and  de- 
manded of  defendants  payment  of  the  sum  of  $1,275,  but  defendants  refused 
to  recognize  plaintiff's  request  and  demand,  on  the  ground  that  said  contract 
of  reinsurance  never  attached  to  any  of  tlie  cotton  above  mentioned. 

(10)  If  the  contract  of  reinsurance  never  attached  to  any  of  the  cotton  above 
mentioned,  defendants  are  to  have  judgment  for  costs ;  and  if  it  did  attach,  the 
plaintiffs  are  to  have  judgment  for  $1,275  and  costs. 

The  following  is  the  part  of  the, policy  in  question  pertinent  to  the 
case : 

"No.  27 — Teutonia  Insurance  Company. — From  points  and  places  on  the 
Mis.si83ippi  river  and  its  tributaries  to  New  Orleans.  This  insurance  is  un- 
derstood and  agreed  lo  be  on  the  excess  which  the  said  Teutonia  Insurance 
Company  may  have  on  all  their  policies  on  cotton,  sugar,  and  molasses,  and 
cotton  seed,  issued  at  their  office  in  New  Orleans,  or  at  their  Shreveport 
agency  as  follows,  viz. :  On  the  excess  of  $10,000  on  boats  from  places  on  the 
Mississippi  river,  but  said  excess  not  to  exceed  $5,000  by  any  one  boat. 

"On  their  excess  of  $5,000  on  boats  from  places  on  the  tributaries  of  the 
Mississippi  river,  but  said  excess  not  to  exceed  $15,000  by  any  one  boat.  This 
insurance  fs  to  cover  from  and  after  January  1,  1883,  and  to  be  deemed  con- 
tinuous, but  may  be  canceled  at  any  time  by  either  party  giving  ten  days 
notice,  without  prejudice  to  risks  pending  at  the  time  of  cancellation. 

"Subject  to  the  same  risks,  conditions,  valuations,  privileges,  and  mode  of, 
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adJQstnient  as  may  be  assumed  or  adopted  by  the  Teutonia  Insurance  Com- 
pany,  and  loss,  if  any,  payable  pro  rata  with,  at  the  same  tune  and  in  the 
same  manner  as  by  said  company." 

E,  M.  Hudion,  for  plainiiff. 

O.  B.  Sansum,  for  defendant. 

Fabdeb,  J.  The  question  at  issae  is  one  of  constraction  of  the 
written  oJause  in  the  policy,  whether  it  is  descriptive  of  the  boats  or 
of  the  freight ;  whether  the  excess  for  reinsurance  was  to  be  deter- 
mined  by  the  places  the  boats  were  from  or  by  the  places  the  freight 
was  from.  The  question  is  one  of  great  difficulty,  and  however  de- 
cided the  rule  adopted  would  lead  to  contingencies  evidently  not  con- 
templated by  the  parties.  From  the  language  of  the  clause  in  ques- 
tion it  is  clear  that  the  defendant  limited  its  risk  to  $15,000  on  any 
one  boat ;  that  the  policy  was  intended  to  protect  plaintiff's  risk  above 
$10,000  on  any  one  boat  on  the  Mississippi  river,  and  above  $5,000 
on  any  one  boat  on  the  tributaries  of  the  Mississippi;  and  this  is  con- 
ceded by  the  learned  counsel  for  defendant.  Now  suppose  the  case 
of  a  boat  running  between  New  Orleans  and  Memphis.  At  Memphis 
she  takes  on  $10,000  freight  which  is  insured  by  plaintiff.  At  the 
month  of  the  Yazoo  she  takes  on  $5,000  more  freight,  shipped  from 
Yazoo  City  mVn  privilege  of  reshipment,  and  also  insured  by  plain- 
tiff. The  plaintiff  has  then  $15,000  risk  on  one  boat  running  on  the 
Mississippi.  The  contract  in  question  was  intended  to  reinsure  all 
in  excess  of  $10,000.  To  accomplish  this  intent  of  the  parties  the 
clause  in  question  must  be  construed  as  descriptive  of  the  boats  carry- 
ing the  freight  and  not  of  the  freight,  for  if  we  contme  it  as  descrip- 
tive of  freight,  then  the  plaintiff  has  a  risk  of  over  $  1 0,000  on  one 
boat  on  the  Mississippi  and  no  re-insurance,  because  only  $10,000  is 
from  places  on  the  Mississippi,  and  only  $5,000  is  from  places  on  the 
tributaries  of  the  Mississippi,  and  this  is  in  conflict  with  the  conceded 
intent  of  the  parties.  On  tbe  other  hand,  if  we  construe  the  contract 
as  descriptive  of  the  boats,  then  we  have  a  case  where  the  risk  is  de- 
termined, not  by  the  route  over  which  the  goods  are  to  be  transported, 
which  is  the  ordinary  consideration,  but  by  the  fact  as  to  where  the 
boat  had  made  her  voyage  before  the  risk  was  assumed.  ^ 

The  contention  of  the  defendant  with  regard  to  the  proper  con- 
I  struction,  as  most  clearly  and  concisely  stated  by  the  counsel,  is  that 
the  words  "on  boats  from  places  on  the  tributaries  of  the  Mississippi 
river"  must  be  construed  with  reference  to  the  prihcipal  purpose  of 
the  contract,  which  is  the  insurance  on  cotton,  etc.,  from  points  and 
places  on  the  Mississippi  river  and  its  tributaries  to  New  Orleans. 
There  is  no  doubt  the  details  of  the  contract  should  be  construed  with 
reference  to  the  main  purpose  of  the  contract,  but  this  concession 
does  not  relieve  ns  of  the  difficulty  in  this  case.  Of  course  the  pur- 
pose of  tbe  contrar^t  is  the  insurance  of  cotton,  etc.,  in  transit,  and 
to  reach  it  intelligently  four  things  have  to  be  provided  for:  (1)  The 
territorial  limit  of  the  proposed  risk;  (2)  the  character  and  kind  of 
property  to  be  risked;  (3)  the  character  and  kind  of  transportation 
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to  be  employed,  and  (4)  the  amount  of  risk  to  be  assumed.  These 
things  are  provided  for  in  this  policy  in  order,  to-wit,  from  points 
and  places  on  the  Mississippi  river  and  its  tributaries,  on  cotton, 
sugar,  molasses,  and  cotton-seed,  transported  on  boats  from  places 
on  the  Mississippi  river,  and  on  boats  from  places  on  the  tributaries 
of  the  Mississippi  river,  and  in  the  one  case  on  the  excess  of  the  $10,- 
000,  and  in  the  other  on  the  excess  of  $5,000.  The  construction 
claimed  by  the  defendant  would  ignore  all  differences  between  the 
character  and  kind  of  boats  plying  on  the  Mississippi  river  and  of  the 
boats  plying  on  the  tributaries,  while  the  contract  makes  the  two 
classes  and  provides  different  responsibilities  for  each  class.  The 
construction  claimed  would  be  the  plain  letter  of  the  clause  in  con- 
troversy if  we  should  strike  oat  where  they  occur  the  words  "on  boats," 
for  it  would  read  in  this  case  "on  their  excess  of  $5,000  from  places 
on  the  tributaries  of  the  Mississippi  river."  The  rules  of  construc- 
tion will  not  allow  us  to  strike  out  these  words,  but  do  require  us  to 
give  meaning  and  force  to  them  if  possible.  If  we  take  the  words  of 
the  contract  as  the  parties  have  left  them,  and  in  the  connection  that 
they  have  used  them,  it  would  seem  to  be  more  in  consonance  with 
the  real  intent  of  the  parties  and  with  the  rules  of  construction  of 
such  contracts,  to  construe  them  as  descriptive  of  boats  rather  than 
as  descriptive  of  freight. 

Ambiguous  language  in  an  insurance  policy  should  be  construed 
against  the  insurer.  See  May,  Ins.  §§  174r-176,  and  Wood,  Ins.  140 
et  teq.  This  construction  is  in  accord  with  the  only  adjudged  case 
cited  in  argument.'  See  Phoenix  Ina.  Go.  v.  Cochran,  51  Pa.  St.  143. 
The  insurance  in  that  case  was  on  two  policies  of  same  date  for  $5,000, 
each  for  one  year,  on  oil  in  bulk  or  barrels,  on  board  the  good  barges 
trading  as  to  one  policy,  between  the  wells  on  Oil  Creek,  Allegheny 
Biver,  and  Pittsburgh,  as  to  the  other  between  Oil  City  and  Pittsburgh ; 
the  wells  on  Oil  Creek  are  above  Oil  City,  which  is  at  the  mouth  of 
Oil  Creek;  and  the  court  held  that  these  points  were  descriptive  of 
the  barges,  and  not  the  freight,  and  that  whenever  the  oil  was  taken 
on  or  delivered  between  these  points  it  was  within  the  policies  if  the 
barges  were  trading  between  these  points.  This  construction  is  also 
in  accord  with  what,  from  well-known  facts,  would  seem  to  be  the 
motive  of  the  parties  in  discriminating  as  to  the  amount  of  reinsur- 
ance against  the  tributaries  and  in  favor  of  the  Mississippi,  because 
it  is  well  known  that  in  quality  of  boats  and  in  dangers  of  navigation 
the  difference  is  largely  in  favor  of  the  Mississippi.  In  deference  to 
the  very  clear,  earnest,  and  forcible  manner  in  which  counsel  for  de- 
fendant has  presented  his  case,  I  have  most  carefully  considered  the 
question  presented,  and  while  I  am  not  free  from  doubt,  I  cannot 
avoid  the  conclusion  that  the  clause  in  the  policy  in  suit  is  descrip- 
tive of  the  boats  and  not  entirely  of  the  freight.  Beaching  this  con- 
clusion, under  the  agreed  state  of  facts,  judgment  must  go  for  the 
plaintiff  for  $1,273  and  costs;  and  it  is  so  ordered. 
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Thb  Nuoaba. 
A.OEEB  V.  Thb  Niaoasa. 
Fox  V.  Same. 
Mechanics'  &  Traders'  Ins.  Co.  v.  Sahb. 

Coles  v.  Same. 
{DiiMet  Court,  S.  V.  New  York.    April  4, 1884.) 

1.  Collision— Towage — Neguoence— Duty. 

While  tugs  are  not  insurers  of  tows  in  their  charge,  and  are  answerable  for  neg- 
ligence only,  negligence  is  shown  by  the  want  of  ordinary  skill  in  nayigalion, 
and  of  tlie  exercise  of  such  care  and  diligence  in  handling  the  tow  as  a  man  of  or- 
dinary prudence  would  exercise  in  the  protection  of  his  own  property.  In  mak- 
ing up  a  tow  of  numerous  boats  each  is  entitled  to  the  same  reasonable  care  for 
her  safety  as  if  she  were  the  only  boat  in  the  tow. 

2.  Same-t-Position  op  Cahal-Boat— Hawsku  Tier. 

It  is  negligence  to  place  an  open-duck  canal-boat,  deeply  loaded,  in  the  hawser 
tier,  for  a  trip  up  the  Hudson  river,  with  the  wind  blowing  from  the  north  or 
north-west  from  15  to  18  miles  per  hour. 

3.  Bame — Umfitkebs — Notice. 

When  notice  is  given,  with  an  order  for  towing,  that  the  boat  is  unfit  to  go 
in  the  front  tier,  those  who  make  up  the  tow  are  bound  to  lake  notice  thereof; 
and  if  put  in  the  front  tier  without  the  captain's  consent  it  will  be  at  the  risk 
of  the  tug. 

4.  iJAMB— Case  Stated. 

Where  the  captain  of  the  canal-boat  B.,  finding  that  his  boat  wasabout  to  be 
put  in  the  front  tier,  protested,  and  desired  to  be  put  back  into  the  dock,  rather 
than  go  in  the  front  tier,  which  request  was  disregarded;  and  the  hawser  was 
made  fast  to  her  h}'  those  in  charge  of  the  tug,  and  the  B.  was  afterwards 
swamped  and  sunk  through  taking  in  water  over  her  bows,  luld,  that  the  tug 
was  solely  in  fault,  and  that  the  B.  could  not  be  held  jointly  answerable  as  for 
a  hazardous  undertaking  by  the  consent  of  both  parties,  as  in  the  case  of  The 
WiUiam  Cox,  9  Fed.  Uep.  G72,  and  The  Burdentuwn,  16  Fed.  Bkp.  270 

The  above  four  libels  are  brought  to  recover  damages  sustained  la 
consequence  of  the  sinking  of  the  canal-boat  Belle  in  the  Hudson 
river,  between  5  and  6  in  the  morning  of  the  fifth  of  October,  1881, 
while  in  tow  of  the  steam-tug  Niagara,  near  the  long  dock  at  Pier- 
mont.  The  Niagara  belonged  to  what  is  known  as  Schuyler's  line, 
which,  during  the  season  of  navigation,  takes  a  tew  of  numerous 
boats  every  night  from  New  York  up  the  North  river  to  Albany.  The 
Niagara  left  New  York  on  the  night  of  October  4th  with  a  tow  of  24 
boats,  of  which  four  were  deeply  loaded,  having  about  200  tons  aboard, 
and  called  plugs;  six  other  canal-boats  were  somewhat  smaller,  hav- 
ing not  over  110  to  115  tons  each ;  twelve  other  boats  were  light,  and 
two  were  light  hay  barges.  The  Belle  was  one  of  the  four  deeply- 
loaded  boats  called  plugs,  which  were  placed  in  the  hawser  tier,  the 
Belle  being  second  from  the  port  side.  The  Belle  was  an  open  boat, 
without  hatch  covers;  the  open  part  of  her  deck  was  about  70  feet  in 
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length  by  9  in  breadth,  with  coamings  about  six  inches  high  around 
the  edges.  The  other  three  boats  which  formed  the  hawser  tier  were 
covered  with  close  hatches.  The  record  of  the  weather  bureau  shows 
that  the  wind,  from  3  o'clock -that  afternoon  until  the  next  forenoon, 
was  from  north-west  to  north,  and  gradually  increasing  from  16  miles 
an  hour  to  21  miles.  After  passing  the  Palisades,  on  entering  the 
broad  expanse  of  the  Hudson  at  the  Tappan  Zee,  being  less  under 
the  shelter  of  the  land,  and  the  wind  apparently  about  the  same  time 
veering  to  the  northward  and  increasing,  the  tow  encountered  a  heavy 
chop,  from  wliich,  in  the  course  of  half  an  hour,  the  Belle,  in  the  front 
tier,  took  in  water  over  her  bows  sufficient  to  carry  her  down  head* 
foremost.  All  was  done  that  could  be  done  on  board  the  Belle  to 
save  her,  both  by  pumping  and  by  sounding  a  horn  to  give  notice  to 
the  tug  ahead.  The  horn  was  not  heard,  and  pumping  was  of  little 
avail.  Just  before  she  sank  her  lines  attached  to  the  other  boats 
were  unloosed.  A  few  moments  after  sinking  a  part  of  her  stern  ap- 
peared again  above  water*  and  by  its  collision  with  the  boats  behind 
divided  the  tow,  and  set  two  of  the  other  boats  adrift.  The  latter 
were  blown  downward  and  across  the  river  upon  the  rooks  on  the 
eastern  shore,  where  they  suffered  injuries,  on  account  of  which  the 
last  two  libels  are  brought,  the  first  two  being  for  the  boat  Belle  and 
her  cargo. 

E.  D.  McCarthy,  for  E.  A.  Parker  and  Wm.  Fox. 

Carpenter  db  Moaher,  for  Mechanics'  &  Tradesmen's  Ins.  Go.  and 
C.  Sanford  Coles. 

Owen  db  Qray,  for  the  Niagara.' 

Bkown,  J.  The  owners  of  the  tug-boat  contend  that  they  are  not 
responsible  for  the  loss,  because  there  wds  no  negligence  on  their 
part.  They  allege  that  it  was  customary  to  put  boats  like  the  Belle 
in  the  hawser  tier;  that  there  were  no  indications  of  tempestuous 
weather  at  the  time  when  the  tow  was  made  up  on  the  evening  of  Octo- 
ber 4th,  and  that  the  only  proper  place  for  the  Belle,  a  heavy  and 
deeply-laden  boat,  was  in  the  front  tier,  and  not  in  the  rear  of  lighter 
boats.  Owners  of  tugs  are  not  insurers  of  the  tows  in  their  charge. 
They  are,  indeed,  answerable  for  negligence  only;  but  negligence 
consists  in  the  want  of  ordinary  skill  in  navigation,  and  of  the  exer- 
cise of  such  care  and  diligence  in  handling  the  tow  as  a  man  of  or- 
dinary prudence  would  exercise  in  the  preservation  of  his  own  prop- 
erty. Where  the  trip  undertaken  will  occupy  a  considerable  time, 
they  are  bound  to  take  all  such  safeguards  as  are  necessary  to  pre- 
serve the  tow  from  <loss  or  injury  through  any  of  the  contingencies 
which  may  ordinarily  be  expected  to  arise  upon  the  trip.  The  time 
usually  occupied  by  tows  in  going  from  New  Tork  to  Troy  is  about  36 
boars.  In  commencing  such  a  trip,  sufficiently  long  to  encounter  all 
kinds  of  weather,  the  claimants  were  bound  to  arrange  all  such  boats 
as  they  took  in  tow  so  that  they  should  be  reasonably  safe  against 
the  contingency  of  a  strong  head-wind  and  heavy  chop,  such  as  caused 
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the  loss  of  the  Belle  in  this  case.  There  is  no  question  in  my  mind, 
despite  some  reservatioDS  on  the  part  of  the  claimants'  witnesses,  that 
the  most  dangerous  place  for  a  deeply-laden  o^en  boat  is  the  hawser 
tier,  or  along  the  windward  aide  of  the  taw;  that  the  Belle  could  have 
gone  safely  in  almost  any  part  of  the  inside  of  the  tow;  and  that  her 
loss  is  due  entirely  to  her  being  put  in  the  front  tier,  for  which  she 
was  obviously  unfit.  When  the  order  for  towing  the  Belle  was  given,  it 
was  stated  that  she  was  an  open  boat,  deeply  loaded,  and  unfit  to  go  in 
the  hawser  tier,  and  must  not  be  placed  there.  When  she  was  taken, 
at  night,  by  the  helper  to  the  place  where  the  tow  was  made  up,  and 
it  was  seen  by  the  captain  that  she  was  about  to  be  pat  in  the  hawser 
tier,  be  remonstrated  against  it  with  great  vehemence,  on  the  ground' 
that,  as  a  deeply-laden,  open  boat,  she  was  unfit  to  go  in  the  hawser 
tier.  All  the  witnesses  agree  as  to  the  master's  remonstrance.  Sev- 
eral witnesses  on  his  side  support  him  in  the  further  statement  that 
at  the  time  of  this  protest  he  also  deuianded  to  be  taken  back  to  the 
dock  rather  than  go  in  the  hawser  tier;  that  those  making  ap  the 
tow  claimed  the  right  to  put  the  Belle  where  they  pleased,  and  in> 
sisted  upon  doing  so.  Two  witnesses  on  behalf  of  the  claimants  deny 
that  the  master  demanded  to  be  taken  back  to  the  dock;  but  they 
say  that  the  master  of  the  helper,  the  Quaker  City,  offered  to  take  the 
Belle  back  to  the  dock  if  he  did  not  want  to  go  in  the  hawser  tier> 
The  libelants'  witnesses  deny  this,  and  add  that  the  captain  replied 
that,  if  he  was  put  in  the  hawser  tier,  it  must  be  at  tbe  risk  of  the 
tug. 

I  must  hold  that  this  open  boat,  so  deeply  laden  and  with  low 
coamings,  was  unfit  to  go  in  the  hawser  tier, — that  is,  that  she  would 
be  safe  there  in  mild  weather  only,  and  would  be  in  danger  of  being, 
sunk  through  any  strong  head- wind  that  might  be  met  upon  the  trip ; 
that  these  dangers  were  so  obvious  that  it  was  negligence  in  the  tug. 
to  put  the  Belle  in  the  hawser  tier;  and  that  in  all  such  cases  the  tug. 
is  chargeable  in  case  of  loss  arising  from  such  a  cause.  There  are 
some  open  boats,  like  those  of  the  Lackawanna  Company,  built  for 
navigating  on  the  Hudson  in  all  weathers,  which  have  never  experi- 
enced any  such  accident;  but  they  run  comparatively  light,  and  have 
coamings  around  the  open  space  a  foot  high.  It  is  not  pretended 
that  the  Belle  was  a  boat  of  this  character.  It  is  clear  that  her 
owner  and  captain  knew  her  to  be  not  safe  in  the  hawser  tier;  and. 
this  was  made  known  to  those'  in  charge  of  Schuyler's  line  from  the 
first.  In  disregarding  this  notice  and  putting  the  boat  in  the  hawser 
tier,  the  tug  must  be  held  not  to  have  acted  with  that  reasonable  pru- 
dence required  by  the  rule  above  stated,  and  must  be  held  responsi- 
ble for  what  afterwards  happened.  She  was  not  bound  to  take  the 
Belle  at  all.  If  she  did  take  her,  she  was  bound  to  pat  her  in  a  place 
of  reasonable  safety  and  out  of  danger,  in  reference  to  her  special 
condition.  The  tug  manifestly  acted  with  full  notice,  and  putting, 
the  Belle  in  the  hawser  tier  was  at  the  tug's  own  risk. 
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Some  evidence  was  given  that  the  heavier  boats  mast  be  pat  in 
front.  From  the  testimony  on  that  subject,  I  infer  that  a  tow  can 
be  handled  probably  with  more  ease  and  celerity  by  that  method 
of  arranging  the  boats  than  by  any  other;  but  I  am  by  no  means 
satisfied  that  that  is  the  only  practicable  arrangement  of  a  few  heavy 
boats  when  there  are  many  other  lighter  ones,  such  as  made  up  this 
tow.  It  was  shown  that  formerly,  in  such  cases,  the  practice  was  to 
place  the  few  heavy  boats  in  a  line,  one  after  the  other;  and  in  this 
case  no  sufficient  reasons  appear  why  the  Belle,  an  open  boat,'oouid 
not,  without  any  serious  inconvenience  even,  have  been  placed  astern 
of  one  of  the  other  deep  boats,  and,  in  her  place,  a  covered  boat  of 
140  tons  have  been  put  in  front. 

In  behalf  of  the  claimants  it  is  nrged,  however,  that  the  captain 
of  the  fielle,  after  all,  preferrecl  to  go  in  the  front  tier  rather  than 
be  taken  back  to  the  dock;  and  that  the  Belle  is  at  least  jointly 
-chargeable  with  the  loss,  on  the  principles  laid  down  in  the  cases  of 
The  William  Murtagh,  17  Fed.  Rep.  259;  The  William  Cox,  9  Fed. 
Bep.  673;  and  I  should  so  hold  if  I  could  find  the  facts  to  be  as 
«Iaimed.  Navigation  voluntarily  entered  upon  under  oiroumstances 
involving  carelessness  and  needless  danger  or  hazard,  within  the 
knowledge  of  those  taking  part  in  it,  is  a  tortious  act ;  and  when  the 
captains  of  both  the  tow  and  the  tug  concur  in  starting  upon  such  a 
trip,  both  violate  the  duties  which  they  owe  to  the  respective  own- 
ors  of  the  tug  and  of  the  tow  and  her  cargo.  -  Both  should,  there- 
fore, be  held  chargeable  with  any  loss  incurred  by  such  wrongful 
acts.  As  the  lives  and  property  of  third  persons,  also,  are  nearly 
always  more  or  loss  involved  in  these  cases,  public  policy  requires, 
in  order  to  avoid  such  hazards,  that  the  liability  of  both  should  be 
maintained  and  enforced.  No  mere  notice,  by  either,  that  such  a 
dangerous  trip  would  be  at  the  other's  risk,  nor  even  any  agreement 
to  that  effect,  shonld,  therefore,  be  regarded.  Besponsibility  for  the 
sacrifice  of  the  lives  and  property  of  third  persons  oannpt  be  shifted 
by  tiny  barganing  between  those  who,  by  their  own  concurrent  acts, 
cause  the  loss.  Bu^  it  is  obvious  that  this  principle  cannot  be  justly 
Applied  except  where  such  hazards  are  knowingly  entered  upon  by 
the  voluntary  and  concurrent  acts  of  both  tug  and  tow. 

In  the  case  of  The  BordenUnon,  16  Fed.  Rep.  270,  it  was  held,  in 
this  court,  that  a  simple  objection  or  protest  by  the  captain  of  the 
tow  against  being  put  in  the  hawser  tier  was  not  sufficient  to  relieve 
him  of  joint  liability,  it  appearing  that  his  objection  was  not  on  the 
ground  that' his  boat  was  unfit  for  that  place,  and  that  be  did  not 
object  to  go  along  with  the  tow  ih  that  position.  Objections  by  boat- 
men to  the  places  assigned  them  in  tows  are  of  daily  and  constant 
occurrence;  and  they  are  made,  for  the  most  part,  from  mere  reasons 
-<5f  individual  convenience  or  preference.  Such  objections  are  mani- 
festly of  no  weight ;  and,  as  testified  to  in  this  case,  if  they  were  list- 
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ened  to,  the  tow  woald  never  get  started.  Bat  in  this  case  the  ob- 
jections  were  obviously  of  a  very  different  cjiaracter  from  those  in  the 
case  of  The  Bordentoion.  They  were  made  specifically  on  the  ground 
that  the  Belle,  by  her  deep  loading  and  open  deck,  was  not  fit  for  the 
front  tier,  and  could  not  safely  go  there.  I  think  the  weight  of  the 
testimony  is  clearly  to  the  effect  that  the  captain  demanded  to  be  put 
back  into  the  dock  rather  than  go  in  front.  This  is  no  after-thought 
on  the  part  of  the  libelant;  it  is  specifically  set  up  in  the  libel.  The 
testiniony  of  the  captain  and  mate  of  the  tug  is  such  as  to  strengthen 
the  testimony  of  the  libelant's  witnesses  in  this  respect;  for  they  state 
explicitly  that  they  should  have  paid  no  attention  to  such  a  demand  if 
made.  Their  view  of  their  rights  in  this  respect,  even  as  a  matter  of 
custom  among  towing  lines,  is  not  sustained  by  the  superintendents 
of  two  other  lines  whom  they  called  to  prove  the  general  usage  in 
this  business.  Both  these  experts  testified  that  they  should  consider 
such  a  notice  and  demand  as  were  given  in  this  case  to  be  binding 
upon  them.  That  such  was  the  legal  obligation  there  cannot  be  a 
particle  of  doubt.  Whatever  may  be  the  rights  of  those  who  make 
up  a  tow,  in  the  disposition  of  the  different  boats,  it  is  their  duty  to 
make  it  up  for  the  benefit  and  safety  of  each,  as  well  as  of  all;  and 
their  rights  are  plainly  subject  to  the  one  supreme  condition  that  not 
one  boat  of  the  whole  tow  shall  be  subjected  to  any  umeasonable 
hazard,  or  to  any  danger  which  she  is  not  reasonably  fit  to  encounter. 
Every  boat  taken  is  entitled  to  the  same  reasonable  prudence  and  care 
for  her  safety  as  though  she  were  the  only  boat  in  the  tow.  A  boat 
which,  by  reason  of  her  deep  loading  and  open  decks,  could  not  be 
prudently  placed  in  the  front  tier,  might,  nevertheless,  be  entirely 
safe  in  the  inside,  under  the  protection  of  other  boats.  There  was  no 
impropriety,  therefore,  in  the  application  in  behalf  of  the  Belle  to  be 
taken  in  tow,  but  not  in  the  hawser  tier.  The  claimants,  as  I  have 
already  said,  were  not  bound  to  take  her  at  all ;  but  if  they  did  receive 
her  in  the  tow.  they  were  bound,  not  ovly  under  the  notice  given  them, 
but  by  the  obvious  character  of  the  boat,  not  to  put  her  in  the  front 
tier  on  such  a  trip. 

I  cannot  find,  in  this  case,  that  there  was  any  ultimate,  voluntary 
concurrence  on  the  part  of  the  captain  of  the  Belle  in  going  on  in  the 
front  tier.  The  Belle  was  put  in  position  by  the  representative  of  the 
claimants ;  the  tug's  hawser  was  fastened  by  them  to  the  Belle's  bowd ; 
and  they  made  fast  also  the  spring-lines  on  one  side,  in  despite  of  her 
captain's  protest;  and  she  was  refused  to  be  taken  back,  as  I  think 
the  weight  of  evidence  shows,  after  these  lines  had  been  thus  fastened 
by  those  making  up  the  tow.  The  fact  that  her  captain  afterwards 
fastened  the  spring-lines  upon  the  other  side,  I  cannot  regard  as  suf- 
ficient evidence  of  any  voluntary  concurrence  on  his  part.  After  she 
was  already  partly  fastened  in  the  tow  in  the  plane  assigned,  despite 
bis  earnest  protest,  his  duty  was  to  do  whatever  remained  to  be  done 
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for  her  safety.    Among  these  duties  was  fastening  the  Bpring-lines 
upon  the  other  side  of  bis  boat. 

The  libelants  are  entitled  to  decrees,  with  costs,  and  to  an  order  of 
reference  to  compute  the  damages. 


The  Casiz.- 
'Oireuit  Court,  E.  D.  Louitiana.   April  1, 1884.) 

1.  CoLLTSioir— Rev.  St.,  Art.  4233,  Rulb  20. 

Steamer  found  in  fault  for  violating  rule  20,  art.  4233,'  of  the  Revised  Stat- 
ntes :  "If  two  vessels,  ooe  of  which  is  a  sail  vessel  and  one  a  steam  vessel,  are 
proceeding  in  such  directions  as  to  involve  a  risk  of  collision,  the  steam  vessel 
shall  keep  out  of  the  way  of  the  sail  vessel,  and  the  sail  vessel  shall  keep  her 
course. 

2.  CoLiiisioR— Efforts  hade  in  Extrbmts. 

In  this  case  of  collision,  what  was  evidently  done  in  extremis,  if  unwise,  was 
error  and  not  fault. 

3.  SCBltOGATIOH. 

The  original  libelant  having  died  daring  the  pendency  of  the  suit,  and  his 
widow  as  executrix  having  been  made  a  party,  and  she  having  sworn  to  the  sale 
and  transfer  of  the  claim  by  the  original  libelant  to  the  subrogee,  the  court 
finds  that  the  proper  parties  are  before  it  and  the  subrogee  properly  subrogated 
and  entitled  to  judgment. 

Admiralty  Appeal. 

Emmet  D.  Craig,  for  libelant. 

George  L.  Bright,  for  claimant. 

Paksee,  J.  In  April,  1883,  the  steamship  Cadiz,  bonnd  np  the 
Mississippi  river,  when  near  the  head  of  the  Passes,  about  nine  miles 
above  the  jetties,  collided  with  the  small  schooner  Maggie,  then  bonnd 
down  the  river.  There  was  little,  if  any  wind,  and  the  schooner  was 
going  with  the  current  from  four  to  five  miles  an  hour,  aided  by  one  port 
oar  with  which  she  was  working  up  to  the  right  hand  or  west  shore. 
When  she  was  struck  she  was  midway  between  the  middle  of  the  pass 
(then  about  500  feet  wide  with  250  feet  channel)  and  the  right  bank, 
and  was  working  nearer  to  the  shore.  The  Cadiz  at  the  time  of  the 
collision  was  running  at  seven  to  eight,  miles  an  hour,  and  was  cross- 
ing  from  the  left  to  the  right  bank  side  of  the  channel  to  save  dis- 
tance in  the  bend  just  above.  She  had  plenty  of  water  on  both  sides 
of  her,  and  was  not  compelled,  but  by  convenience,  to  take  the  ex- 
act course  she  did  take.  The  steamer  struck  the  schooner  on  the 
port  side,  and  with  her  starboard  anchor  tore  oat  the  schooner's  masts 
and  sails,  and  caused  other  injuries.  The  schooner's  crew,  before 
the  collision,  hallooed,  the  steamer  whistled  and  the  pilot  and  ofiScers 
of  the  steamer  saw  the  schooner  before  the  collision,  saw  the  colli- 

iBeported  by  Joseph  P.  Hornor,  Esq.,  of  the  New  Orleans  bar. 
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sion,  saw  the  schooner  with  her  crew  drift  by  in  a  helpless  oondition, 
and  at  no  time  changed  her  course  or  slackened  her  speed.  The 
schooner  was  towed  to  Port  Eads,  and  from  there  to  the  city  of  New 
Orleans,  where  she  now  lies,  her  owner  not  repairing  her  from  al- 
leged  inability.  An  examination  showed  that  her  bows  were  torn 
up,  her  bit  carried  away,  also  her  bow-sprit  and  ga£Fs  and  part  of  her 
iron  work,  her  bulwarks  and  bow  all  open,  her  masts  broken  and  her 
sails  torn  and  her  standing  and  running  rigging  rendered  worthless. 

That  the  steamer  was  in  fault  there  can  be  no  doubt,  for  she  was 
violating  the  well  known  rule  of  navigation.  "If  two  vessels,  one  a 
sail  vessel  and  one  a  steam  vessel,  are  proceeding  in  such  directions 
as  to  involve  a  risk  of  collision,  the  steam  vessel  shall  keep  out  of  the 
way  of  the  sail  vessel  and  the  sail  vessel  shall  keep  her  course,"  and 
also  the  rules  provided  by  the  secretary  of  war  for  the  regulation  of 
the  navigation  of  South  Pass,  the  fourth  rule  providing  as  follows : 
^AIl  upward  bound  vessels  must  keep  to  the  right  or  nearest  to  the 
east  bank  of  the  Pass,  giving  the  right  of  way  to  those  bound  in  the 
opposite  direction."  The  schooner  was  without  fault,  unless  the  con- 
duct of  her  crew  in  making  increased  effort  to  throw  her  towards  the 
right  bank,  when,  so  far  as  the  schooner  was  concerned,  the  ooUision 
was  inevitable,  was  wrong.  Under  the  evidence  I  cannot  say  that  it 
was  wrong  or  had  much  effect  other  than  to  present  more  of  the 
schooner's  broadside  to  the  approaching  steamer."  What  was  done 
in  this  direction  was  evidently  done  in  extreini$,  auA  if  unwise,  was 
an  error  and  not  a  fault.     See  Cohen,  Adm.  221,  and  cases  there  cited. 

An  effort  is  made  by  claimant  to  show  that  the  schooner  was  in 
fault  in  not  having  a  full  set  of  oars,  one  having  been  lost  and  the 
other  broken,  but  I  cannot  see  that  this  affected  the  collision,  and  it  is 
hardly  consistent  to  claim  that  it  did,  along  with  the  claim  that  the 
oars  the  schooner  did  have  were  misused.  The  fact  seems  to  be  that 
the  schooner  was  in  the  river  with  no  breeze  and  no  ability  to  propel 
herself,  floating  with  the  current,  and  if  she  had  any  right  to  be  there, 
which  is  not  disputed,  the  steamer  had  no  right  to  run  her  down. 
The  damages  allowed  by  the  commissioner  appear  to  be  sustained  by 
the  evidence.  The  matter  was  examined  and  re  examined  by  the 
district  court,  and  upon  every  disputed  item  the  district  judge  found, 
as  I  find,  that  the  weight  of  the  evidence  in  the  conflicting  testimony 
giveu  as  to  estimates,  is  with  the  libelant. 

In  the  proceedings  in  the  district  court  the  claimant  denies  that 
Cietcovich  was  the  owner  of  the  injured  schooner,  but  he  does  not  dis- 
close who  was  the  owner.  On  this  point  the  libelants'  case  is  clear 
by  the  documentary  evidence  offered  and  by  the  sworn  testimony  of 
Popovich  and  Milanovich,  to  one  of  whom  claimant,  by  inference,  im- 
putes ownership. 

The  technical  right  of  Popovich,  subrogee,  is  attacked  in  this  court, 
the  claimant  pretending  that  as  Cietcovich  died  during  the  proceed- 
ings in  the  district  court  and  his  executrix  was  made  a  party,  that  she 
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only  conld  have  had  the  light  to  recover,  and  then,  as  she  denied  that 
the  Bchooner  belonged  to  the  saccession  of  Gietcovich,  no  one  could  re- 
cover. The  answer  to  this  appears  in  the  record.  Gietcovich,  July 
10,  1883,  sold  the  schooner  to  Fopovich,  and  on  the  thirteenth  of 
Jaly,  transferred  to  him,  by  order  on  his  attorney,  the  claim  for  dama- 
ges in  suit,  and  on  November  13, 1883,  on  showing  that  the  said  libelant 
"did  transfer  his  interest  in  above-entitled  cause  to  M.  Fopoviuii,  of  this 
city  as  will  appear  by  document  on  file,  it  is  ordered  by  the  court  that 
said  Fopovich  be  subrogated  to  all  the  rights  of  said  Gietcovich  in  siid 
suit."  The  record  does  not  show  when  Gietcovich  died,  hut  bis  widow 
swears  to  the  sale  and  transfer  by  him  to  Fopovich,  and  on  all  the 
showing  made  there  can  be  no  doubt  that  proper  parties  are  liefore 
the  court,  and  that  Fopovich  is  properly  subrogated  and  entitled  to 
judgment  in  the  case. 

A  decree  will  be  entered  in  the  same  terms  as  that  appealed  from, 
with  costs  of  this  court  added. 


Thb  City  of  Macom. 

Ramsat  v.  The  City  ov  Maoon. 

{Dittriet  Court,  8.  D.  New  Turk.    March  30, 1884.) 

1.  AnxntALTT — Cor.Li8iOH — 'Whabtkb  and  Slips— PBOPBLUtn  ik  Motiuit — 

Caboo. 

A  steamer  having  a  propeller  in  motion  while  lying  inside  a  slip  is  bound  to 
be  prepared  to  stop  it  upon  being  bailed  from  otlier  boats  whoso  safety  re- 
quires it. 

2.  Baicb — Cash  Stated — Cabbibb— Dakaoeb. 

Where  the  canal-boat  Y.  came  into  the  slip  where  the  City  of  M.  was  lying 
with  her  propeller  in  motion,  shortly  before  her  departuru,  and  the  cupliiin  of 
the  Y.  hailed  the  steamer  to  stop  her  wheel,  but  she  did  not  do  so,  and  the  Y. 
was  drawn  by  the  suction  against  the  wheel  of  the  enirine,  he  A,  that  the 
■teamer  was  in  fault ;  but  it  appearing  also  that  the  captain  of  the  Y.  whs  ac- 
quainted with  the  slip,  and  the  customary  starting  of  the  prDpetlcr  heforu  the 
steamer  sailed ;  that  he  might  have  seen  it  before  coming  along-side,  and  might 
also  have  proceeded  further  up  the  slip  and  out  of  danger,  instead  of  slopping 
to  fasten  along-side  another  t)ari;e :,  Md,  that  the  captain  of  the  Y.  wnn  also 
negligent,  and  that  the  damages' should  be  divided.  Al»o  hrUt,  tjiat,  be  ng  lia- 
ble as  carrier  of  the  cargo,  he  might  recover  also  for  one -half  the  loss  uf  the 
cargo. 

In  Admiralty. 

Carpenter  £  Moaher,  for  libelant. 

John  E.  Ward,  for  claimants. 

Brown,  J.  The  cases  of  The  Nevada,  106  U.  8.  154,  8.  C.  1  Sup. 
Ct.  Bep.  234,  and  The  Colon,  8  Ben.  512,  show  that  the  claimant's 
vessel  must  be  held  in  fault  for  not  being  prepared,  while  their  pro- 
peller was  in  motion  in  the  slip,  to  stop  at  once  upon  being  hailed,  as 
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they  were,  bj  the  captain  of  the  libelant's  boat.  But  the  captain  of 
the  Yorktown  must  also  be  held  in  fault.  He  was  acquainted  with 
the  slip  where  for  years  the  claimants'  steamers  had  been  in  the 
habit  of  lying,  and  from  which  they  left  for  sea  at  regular  hours,  be- 
ing always  accustomed  to  use  their  propeller  for  a  time  before  start- 
ing. The  Yorktown  entered  the  slip  at  about  the  time  of  the  steamer's 
starting,  and  her  captain  must  not  only  have  known  of  the  customary 
use  of  the  steamer's  propeller  within  the  slip  and  the  dangers  attend- 
ing it,  but  the  motion  of  the  propeller  itself  and  the  stir  of  the  water 
could  not  fail  to  be  noticeable  had  the  captain  attended  to  it  as,  un- 
der such  circumstances,  he  was  bound  to  do  in  going  into  the  slip  at 
that  time.  Nor  am  I  satisfied  that  he  did  not,  in  fact,  know  that  the 
propeller  was  in  motion  before  he  fastened  his  stern  line.  There  was 
no  reason  Why  he  should  not  have  followed  on  after  the  Yosburgh, 
which  immediately  preceded  him,  past  the  Macon,  and  towards  the 
bulk-head,  into  a  place  of  entire  safety.  His  stopping  immediately 
abreast  of  the  City  of  Macon,  and  within  but  a  f^w  feet  of  her,  under 
the  circumstances  stated,  I  cannot  help  regarding  as  obvious  negli- 
gence and  want  of  prudence  on  his  part,  which  charge  him  with  joint 
negligence  contributing  to  the  accident. 

In  respect  to  the  cargo,  the  libelant  will  evidently  be  responsible 
for  its  delivery,  and  he  is,  therefore,  entitled  to  recover  one-half  of 
the  injury  to  the  cargo  as  well  as  to  the  boat.  If  the  parties  do  not 
agree  on  the  amount,  let  a  reference  be  taken  to  ascertain  the  amount, 
with  costs  to  the  libelant. 
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The  Jbnnib  B.  Qilkek. 
LoTn>  and  others  v.  LoBme  and  others. 

{(Xreua  (hurt,  D.  Muataehutetti:    April  28, 1884.) 

LoBR  ON  Ship— None  Attaches  in  Favob  op  One  Co-ownbb. 

A  part  owner  has  no  lien  or  right  of  priority  in  equity  upon  the  ship  itself 
for  balance  of  account  which  may  be  due  him. 

In  Equity. 

C.  T.  di  T.  H.  Russell,  for  complainant. 

C.  M.  Reed,  for  defendant. 

Lowell,  J.  The  plaintiffs,  citizens  of  New  York,  bring  this  bill 
against  certain  citizens  of  states  other  than  New  York,  for  an  ad- 
justment of  accounts  between  the  parties  as  common  owners  of  the 
schooner  Jennie  B.  Gilkey.  The  plaiutiSs  allege  that  they  made  cer- 
tain advances  for  the  benefit  of  the  defendants,  to  enable  the  vessel 
to  perform  her  last  voyage  and  earn  her  freight ;  and  made  certain 
other  payments  in  defending  and  compromising  an  action  brought 
against  the  owners  in  New  York  for  the  wages  of  the  mate  They 
now  move  for  a  preliminary  injunction  to  restrain  the  defendants 
from  receiving  from  the  registry  of  the  district  court  their  several 
shares  of  the  proceeds  of  the  vessel,  atoounting,  after  payment  of  the 
privileged  debts,  to  about  $2,900.  The  plaintiffs  admit  that  they 
have  no  privilege  in  admiralty,  nor  any  right  as  creditors  at  large, 
having  recovered  no  judgment,  to  intercept  these  proceedings;  but 
they  insist  that,  in  equity,  one  part  owner  has  a  lien  upon  the  ship 
for  advances  which  he  may  have  made  for  supplying  her  needs  for  a 
voyage,  or  for  the  benefit  of  his  co-owners  in  any  other  respect.  This 
brings  up  the  question  whether  the  decision  of  Lord  HiVRowiCKE  in 
Doddington  v.  Hallett,  1  Ves.  Sr.  497,  is  to  be  taken  as  law  here. 
It  was  long  since  overruled  in  England.  See  Ex  parte  Young,  2  Ves. 
&  B.  242,  and  2  Bose,  78,  note;  Ex  parte  Harrison,  2  Rose,  76;  Ex 
parte  Hill,  1  Madd.  61 ;  Green  v.  Briggs,  7  Hare,  279,  per  Wiobam,  V. 
C. ;  Lindl.  Partn.  (4th  Eng.  Ed.)  67.  In  this  country  it  has  been  held 
in  the  courts  of  New  York  and  Kentucky  to  annohnce  a  sound  rule  of 
equity.  Mumford  v.  Nicoll,  20  Johns.  611;  Hewitt  v.  Sturdevunt,  4  B. 
Mon.  453 ;  Pragoff  v.  Heslep,  1  Amer.  Law  Reg.  747.  In  some  other 
courts  the  later  English  rule  has  been  thought  the  more  sound.  Mer- 
rUl  V.  Bartlett,  6  Pick.  46 ;  The  Randolph,  Gilp.  457;  3  Kent,  Comm. 
40;  Story,  Partn.  §§  442-444,  and  notes;  Story,  Eq.  §  1442,  and 
note.  In  this  circuit,  two  judges  of  the  supreme  court  have  said  that 
a  part  owner  has  no  lien  or  right  of  priority  in  equity  upon  the  ship 
itself  for  a  balance  of  account  which  may  be  due  him.  Macy  v.  De 
Wolf,  3  Wood,  (fe  M.  193 ;  The  Larch,  2  Curt.  C.  C.  427,  434.  And 
while  Mr.  Justice  Stobt,  in  one  of  the  works  above  cited,  seems  to 
v.20,no.3— 11 
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approve  of  the  decision  of  Lord  Hardwiceb,  in  the  other  he  gives  the 
objections  to  it  an  app9.rent  preponderance.  In  a  question  of  grant< 
ing  a  preliminary  injunction,  which  is  rather  a  matter  of  oonvenience 
for  the  plaintiffs  than  at  all  essential  to  the  maintenance  of  their 
rights,  I  feel  bound  to  follow  the  opinion  of  the  justices  of  this  cironit, 
until  a  more  deliberate  and  solemn  decision,  shall  show  that  they  were 
mistaken. 

Motion  denied. 


WoosTSB  V.  MusBB  and  others. 

iCireuit  Court,  8.  D.  Jfetc  York.    April  23, 1884.) 

BiiniTT  Pleading — Waiykb  of  Faults. 

In  a  suit  for  the  inf riaf^ement  of  s  patent,  although  an  answer  denying  in- 
formation as  to  the  infringement  and  denying  damages  ia  wliolly  insufficient, 
the  orator,  by  replying  to  it,  admits  its  sufficiency,  and  talies  upon  himself  the 
burden  of  proving' the  infringement. 

In  Equity. 

Frederic  H.  Betta,  for  orator. 

Edmund  Wetmore,  for  defendants. 

Wheei.gr,  J.  The  bill  states  the  issuing  of  a  patent  to  one  Doug- 
lass, the  assignment  and  a  reissue  of  it  to  the  orator;  that  the  defend- 
ants, in  order  to  deprive  him  of  profits,  infringed  it  and  derived  profits 
to  themselves,  and  greatly  injured  him ;  and  prays  an  account  of  profits 
and  damages.  One  of  the  defendants  answers  for  himself  and  in  the 
name  of  the  others,  by  himself  as  attorney  for  each,  and  states  that 
they  are  not  informed  as  to  the  issuing  and  assignment  of  the  patent, 
and  therefore  deny  the  same,  and  leave  the  orator  to  make  such  proofs 
thereof  as  he  shall  be  advised ;  and,  further  answering,  denies  "that 
they  have  deprived  the  complainant  of  any  profits  or  inflicted  upon 
him  any  damages,"  and  prays  for  dismissal,  with  costs.  The  orator, 
by  replication  in  usual  form,  traversed  the  answer,  put  the  reissued 
patent  in  evidence,  and  examined  two  witnesses  as  to  infringement. 
The  cause  has  been  heard  on  these  pleadings  and  proofs.  The  prin- 
cipal questions  are  as  to  where,  on  these  pleadings,  the  burden  of  proof 
rests ;  and  if  upon  the  orator,  whether  he  has  made  out  his  case.  An 
answer  in  equity  is  required  for  discovery  and  evidence  as  well  as  for 
grounds  of  defense,  and  evidence  cannot  be  given  by  attorney;  there- 
fore an  answer  cannot  be  made  by  attorney,  and  this  answer  is,  as  to 
those  answering  in  that  way,  wholly  irregular.  And  then  the  gist  of 
the  charge  in  the  bill  is  the  infringement.  The  answer  does  not  meet 
that,  but  denies  resulting  damages  and  deprivations  of  profits,  which, 
if  true,  would  not  defeat  the  right  to  maintain  the  bill.  But  still,  as 
the  orator  did  not  move  to  have  the  answer  taken  off  the  file  for  the 
irregularity;  nor  to  have  the  biU  taken  pro  con/esso  for  want  of  an 
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answer,  as  if  the  answer  was  void ;  nor  except  to  the  answer  for  in* 
safficiency, — by  replying  to  it  he  admitted  it  to  be  sufficient,  however 
imperfect  it  might  be.  Story,  Eq.  PI.  §  877.  The  issue  joined  upon 
the  answer  by  the  traverse  was  upon  its  allegations  and  denials  as  they 
were,  and  the  orator,  by  joining  that  issue,  placed  himself  where  he 
most  overcome  the  denials  and  maintain  his  bill.  Young  v.  Grundy, 
6  Cranoh,  51.  The  reissue  of  the  patent  ran  directly  to  the  orator,  and 
was  founded  upon  assignments  entitling  him  to  it,  and  t^e  production 
of  it  would  show  prima  facie  that  all  the  preliminary  steps  had  been 
taken.  The  law  would  presume  damage  and  deprivation  of  profits 
from  infringement,  but  there  must  be  at  least  proof  of  that  to  make 
out  either  by  it.  The  proof  is  wholly  as  to  use.  It  comes  from  a  re- 
luctant witness  so  situated  that  full  force  should  be  given  to  what  he 
does  say,  but  beyond  what  he  says  and  what  may  fairly  be  inferred 
from  that  there  is  no  proof.  Without  going  beyond  that,  and  into 
suspicion  and  conjecture,  the  fact  of  the  use  by  the  defendants  of  the 
device  patented  by  this  patent  does  not  appear.  The  orator  may 
have  a  good  oase,  but  the  defendants  have  not  admitted  it;  neither 
has  he  proved  it. 
Let  there  be  a  decree  dismissing  the  bill,  with  costs. 


Webnkb  v.  Eeinhabdt  and  others. 

{Circuit  Court,  S.  D.  New  York.    Tllhj  1, 1884.J 

EQTnTT — Dbcrsk  of  Codht — iNTEnBsT  of  CompiiAiiiaht  m. 

The  successful  complainant  is  not  properly  concerned  in  the  interests  of  any 
one,  under  the  decree,  but  himself. 

In  Equity. 

Briesen  dt  Steele,  for  complainant. 

Jacob  L.  Hanes,  for  defendants. 

Wheeleb,  J.  The  orator  is  entitled  only  to  a  decree  settling  his 
own  rights.  The  master  is  entitled  to  have  the  amount  of  his  fees 
fixed,  and  to  an  order  for  their  payment,  and,  if  necessary,  to  an  at- 
tachment to  make  the  order  effectual.  Equity  rule  82.  The  pro- 
posed addition  to  this  decree  does  not  at  all  fix  the  amount  of  the  fees, 
but  is  a  mere  general  direction  to  the  defendant  to  pay  them,  what- 
ever the  amount  may  be.  This  is  not  sufficient.  As  this  might  as 
well,  and,  perhaps,  more  properly,  be  by  separate  order,  the  decree  is 
signed  without  it.     Myers  v.  Dunbar,  12  Blatchf.  380. 
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LooKWOOD  V.  CleveTjAnd  and  others. 

{Oireuit  Court,  D.  Nev  Jeruy.    March  2&y  1884.) 

IlEOPBKiNa  A  Final  Decree. 

Efforts  to  reopjn  a  final  decree  should  be  discouraged,  no  matter  how  meri- 
torious the  grounds.  The  party  has  his  remedy  by  offering  a  fresh  grievance, 
and  upon  suit  therefor  introducing  the  now  defense. 

On  motion  for  Behearing.     See  18  Fed.  Bbp.  3-7. 

Bedle,  Muirheid  dt  McOee,  for  the  motion. 

Browne  d  Witter,  contra, 

Nixon,  J.  This  is  a  motion  to  allow  one  of  the  defendants  to  open 
a  decree  entered  in  the  above  case,  to  amend  the  answer,  and  to  take 
new  proofs.  The  original  bill  was  filed  under  the  provisions  of  section 
4018  of  the  Bevieed  Statutes.  The  only  question  involved  was  the  one 
of  priority  of  invention  between  two  patentees.  An  interference  had 
been  declared  in  the  patent-office,  and  after  many  conflicting  opinions, 
in  the  progress  of  the  case,  an  ultimate  decision  had  been  reached  ad- 
verse to  Lookwood  and  in  favor  of  Horton.  Not  satisfied  with  the  re- 
sult, the  complainant  came  into  this  court,  praying  for  a  decree  declar- 
ing the  Horton  patent  void.  The  defendants  answered,  denying  priority 
of  invention  in  Lockwood,  and  claiming  it  for  Horton;  and,  under  the 
peculiar  provisions  of  that  section,  asking  for  a  decree  that  complain- 
ant's patent  be  declared  void.  There  was,  however,  no  suggestion 
that  it  was  void  for  any  other  reason  except  that  the  patented  inven- 
tion had  been  anticipated  by  Horton.  Upon  this  issue  and  the  proofs, 
the  court  held  that  while  both  were  original  inventions,  Lockwood  waa 
the  first,  and  that,  as  between  them,  his  patent  should  stand  and  the 
defendants'  should  be  vacated.  One  of  the  defendants  now  files  a 
petition  for  a  rehearing.  He  practically  admits  that  the  decree,  as 
far  a-s  it  goes,  is  correct ;  for  be  alleges  in  his  petition  that  he  has  now 
discovered  that  the  invention  claimed  in  the  two  interfering  patents 
has  been  known  and  in  public  use  for  fifteen  years.  He  complains 
that  the  decree  does  not  go  far  enough.  He  wants  to  add  something 
to  it,  to-wit,  that  complainant's  patent  is  also  void, — ^not,  as  was 
claimed  in  the  answer,  because  it  was  anticipated  by  the  invention  of 
Horton,  but  for  want  of  novelty  generally.  In  order  to  introduce  such 
a  defense,  he  asks  leave  to  amend  by  including  such  an  allegation  in 
the  answer. 

The  learned  counsel  of  the  complainant,  at  the  hearing,  happily 
characterized  the  proceeding  as  a  change  of  base  by  defendauts 
after  defeat.  We  do  not  say  that  circumstances  may  not  arise  which 
would  justify  the  court  in  opening  a  final  decree,  allowing, new  de- 
fenses to  be  added,  new  proofs  to  be  taken,  and  another  hearing  to 
be  had.  But  such  a  course  is  unusual,  and,  if  easily  obtained,  it 
would  render  a  final  decree  in  equity  of  little  practical  value.    Courts 
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do  not  look  upon  applications  of  the  kind  with  favor.  Mr.  Justice 
McLean,  in  Waidon  v.  Bodley,  14  Pet.  160,  alluding  to  the  subject  of 
amendments,  said. 

"There  are  cases  (in  chancery)  where  amendments  are  permitted  at  any 
stage  of  the  progress  of  a  case,  as  where  an  essential  party  has  been  omitted; 
but  ameudments  which  change  the  character  of  the  bill  or  answer,  so  as  to 
make  substantially  a  new  case,  should  rarely,  if  ever,  be  admitted  after  the 
cause  has  been  set  down  for  hearing,  much  less  after  it  has  been  heard." 

And,  it  may  be  added,  still  more  rarely  after  the  cause  has  been 
decided. 

But  this  is  not  tfa^  most  serious  hindrance  to  granting  the  request 
of  the  defendant.  We  are  satisfied  that  the  defense  which  he  wishes 
to  introduce  is  not  allowable.  The  sole  question  that  can  be  litigated 
nnder  section  4918  is  the  question  of  priority  between  the  two  inter- 
fering patents.  In  the  patent  act,  as  it  now  stands,  we  find  no  au- 
thority given  to  the  courts,  to  set  aside  or  annul  a  patent  for  mere 
want  of  novelty.  By  the  sixth  section  of  the  act  of  February  21, 
1793,  (1  St.  322,)  where  the  defenses  to  a  suit  for  violation  are 
enumerated,  it  is  provided  that  where  any  of  the  defenses  are  estab- 
lished, the  court  shall  declare  the  patent  void.  But  this  provision 
was  dropped  in  section  16  of  the  act  of  July  4, 1836,  (5  St.  123,)  and 
has  never  since  been  re-enacted. 

In  the  case  of  Mowry  v.  Whitney,  14  Wall.  434,  the  question  of  the 
authority  of  individuals  and  of  judicial  tribunals  to  set  aside  or  declare 
void  a  patent,  was  raised,  fully  discussed,  and  decided.  Whitney, 
holding  a  patent  for  an  improvement  in  annealing  and  cooling  cast- 
iron  wheels,  brought  suit  against  Mowry  for  an  infringement.  Pend-  ' 
ing  the  proceedings,  he  applied  to  the  commissioner  of  patents  for  a 
seven-years  extension,  and  in  so  doing  furnished  a  statement  in  writ- 
ing, under  oath,  of  the  ascertained  value  of  the  invention,  and  of  the 
expenditures  and  receipts  accruing  to  him  by  its  use.  The  extension 
was  granted.  Mowry  was  declared  an  infringer,  and  a  reference 
was  ordered  to  ascertain  the  profits  and  damages.  Conceiving  that 
the  profits  proved  were  much  larger  than  Whitney  had  sworn  them 
to  be  in  the  statement  he  exhibited  before  the  commissioner  when 
seeking  his  extension,  Mowry  filed  a  bill  in  the  circuit  court  of  the 
United  States  for  the  Eastern  district  of  Pennsylvania  to  have  the 
extension  set  aside  on  the  ground  of  fraud.  A  demurrer  was  filed, 
and  one  of  the  grounds  of  demurrer  was  that  complainant  could  not, 
in  his  own  right,  sustain  such  a  suit.  The  court  said  that  they  were 
of  the  opinion  that  no  one  but  the  government,  either  in  its  own  name 
or  in  the  name  of  its  appropriate  officer,  or  by  some  form  of  proceed- 
ings which  gave  official  assurance  or  the  sanction  of  the  proper  au- 
thority, could  institute  judicial  proceedings  for  the  purpose  of  vacat- 
ing or  rescinding  the  patent  which  the  government  had  issued  to  an 
individual,  except  in  the  cases  provided  in  section  16  of  the  act  of 
July  4,  1886,  (sections  4915  and  4918,  Rev.  St.,)  and  that  a  suit  by 
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individuals  is  limited  by  said  sections  to  persons  claiming  under  in- 
terfering patents,  or  one  whose  claim  to  a  patent  has  been  rejected 
because  his  invention  was  covered  by  a  patent  already  issued. 

If  congress  intended  in  these  sections  to  allow  general  defenses  to 
be  set  up,  outside  of  the  naked  question  of  priority  of  conflicting  pat- 
ents, we  do  not  see  why  the  provision  was  incorporated  that  the  judg- 
ment or  adjudication  should  not  affect  the  right  of  any  person  except 
the  parties  to  the  suit,  and  those  deriving  title  under  them,  subject 
to  the  rendition  of  the  judgment.  The  only  opinion  we  have  found 
which  seems  to  throw  any  doubt  upon  such  a  limitation  of  the  scope 
of  the  sections  is  in  the  case  ot  Foster  v.  Lindsay,  3  Dill.  126,  in  which 
the  learned  judge  holds  that  under  proper  pleadings  the  courts  have 
authority  to  declare  both  patents  void.  The  case  was  cited  by  us  in 
Lockwood  V.  Cleveland,  6  Fed.  Rep.  726,  not  to  approve  of  that  prop- 
osition, but  to  uphold  the  doctrine  which  was  sought  to  be  established 
in  the  opinion,  that  in  proceedings  in  a  contest  between  the  owners 
of  interfering  patents,  under  section  4918,  courts  had  power,  without 
a  cross-bill,  to  grant  a£Grmative  relief  to  defendant  when  prayed  for 
in  the  answer.  There  is  nothing  in  the  decree  as  entered  to  hinder 
the  petitioner  from  using  the  invention  claimed  in  the  Lockwood  pat- 
ents in  the  prosecution  of  the  business  of  the  company.  If  he  does 
so,  and  is  sued  for  infringement,  he  can  raise  the  defense  which  he 
is  endeavoring  to  incorporate  into  this  case.  Believing  that  to  be  his 
proper  course  and  remedy,  we  must  decline  to  reopen  the  case. 

But,  irrespective  of  the  foregoing  considerations,  and  after  reading 
the  affidavits  of  the  petitioner,  we  are  further  of  the  opinion  that  the 
petitioner  is  obnoxious  to  the  charge  of  laches ;  or,  at  least,  that  he 
states  nothing  to  relieve  himself  from  the  charge.  He  alleges  in  his 
petition  that  the  new  facts  which  he  wishes  to  introduce  into  the  proofs 
are  the  public  use  of  the  invention,  and  that  anticipation  of  complain- 
ant's patent,  and  that  the  invention  was  well  known  and  publicly 
used  in  the  trade  more  than  15  years  ago.  The  evidence,  therefore, 
was  easily  accessible,  and  the  only  reason  suggested  why  it  was  not 
obtained  was  the  fact  that  he  did  not  understand  its  materiality. 

The  motion  must  be  refused. 
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WOOSTKB  V.  GUHBIBNNEB. 

{Oirevit  Court,  S.  V.  Nmo  York.    May  6, 1884.) 

Eqditt  Pbacticb— Master  to  Pabb  ok  Questions  ov  ^EvisEiroB. 

Under  the  seTenty-seveath  rule  of  equity  the  admission  and  rejection  of  ev- 
idence, according  as  it  may  be  proper  or  otherwise,  rests  entirely  -within  the 
sound  discretion  of  the  master. 

In  Equity. 

A.  Comstock,  for  complainant. 

Jos.  S.  O'CaMaghan,  for  defendant. 

Whebleb,  J.  The  qnestion  in  this  case,  certified  by  the  master, 
as  to  whether  the  orator  shall  be  allowed,  in.  rebuttal,  to  introduce 
evidence  that  is  not  strictly  rebutting  to  the  defendant's  evidence,  but 
tends  to  prove  the  orator's  case,  as  made  in  bis  opening,  more  fully 
and  speci^cally  than  his  opening  evidence  did,  must,  in  the  first  in- 
stance, at  least,  rest  in  the  sound  discretion  of  the  master.  The 
seventy-seventh  rule  in  equity  provides  that  he  shall  regulate  all  the 
proeeedings,  and  shall  have  full  authority  "to  direct  the  mode  in. 
which  the  matters  requiring  evidence  sbaU  be  proved  before  him." 
These  provisions  must  include  the  order  of  putting  in  evidence  that 
woald,  at  any  stage  of  the  proceedings,  be  lawful  and  competent,  and 
which  would  not  deprive  either  party  of  any  substantial  legal  right. 

The  question  is  remitted  to  the  master. 


GooK  and  others,  Ex'rs,  v,  Sherman,  Assignee,  and  others.     (Two 

Gases.) 

{Oireuit  Court,  D.  Iowa,  O.  D.    May,  1882.) 

1.  COBPORATIOK  —  OsnCERB  AND  DIRECTORS  AcQUIRIHa  ADVERSE   INTEREST  — 

CoNTBACT— Specifxo  Pbrfobmance. 

Where  the  officers  and  directors  of  a  railroad  company  enter  into  a  contract 
to  purchase  lands  and  to  locate  the  line  of  their  projected  road  and  its  depots 
and  stations  on  or  near  the  lands  so  purchased,  such  a  contract  is  contrary  to 
public  policy,  and  one  which  will  not  be  enforced  or  made  the  basis  of  any 
relief  in  a  court  of  equity. 

2.  Sake — Dut?  of  Dibectorb. 

Directors  of  a  railroad  corporation  are  qurmi  puhlic  ofBcers ;  they  occupy  a 
position  of  trust  and  act  in  a  fiduciary  capacity;  they  represent  the  stockhold- 
ers, and  cannot  acquire  any  interests  adverse  to  them. 
8.  Baux! — Illegal  Contract — Riohts  of  Parties. 

Where  several  persons  enter  into  an  illegal  contract  for  their  own  benefit, 
and  the  illegal  transaction  has  been  consummated,  and  the  proceeds  of  the  en- 
terprise have  been  actually  received  and  carried  to  the  creilit  of  one  of  such 
parties,  so  that  he  can  maintain  an  action  therefor  without  requiring  the  aid 
of  the  Illegal  tiansactton  to  establish  his  case,  he  may  be  entitled  to  I'eli^. 
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4.  LniiTATioH  IN  Baskbuptot— Rbv.  St.  j  5057— Fkaxjo— Action  against  As-  , 

BIONBE. 

In  a  suit  for  fraud,  the  limitation  prescribed  by  Rev.  St.  §  5057,  does  not  be- 
g^n  to  run  until  the  discovery  of  the  fraud ;  and,  in  an  action  against  the  as- 
signee of  a  bankrupt,  he  will  be  chargeable  with  constructive  notice  of  auy 
concealraent  of  the  fraud  by  the  bankrupt ;  and  if  the  facts  constituting  the 
fraud  were  known  only  to  ihe  bankrupt,  and  we're  of  such  a  character  as  to 
conceal  themselves,  no  proof  of  actual  concealment  by  the  assignee  is  neces- 
sary. 

5.  Tbubtbb  and  Oestdi  Que  Trust— Purchase  of  Trust  Propertt. 

Where  several  parties  buy  real  estate,  and  the  title  is  taken  in  the  name  of 
one  of  them  for  their  joint  benefit,  with  authority  to  sell  the  same  and  divide 
the  proceeds,  the  party  hi>lding  the  title  is  a  trustee,  and  be  cannot  purcha.se 
the  interests  of  the  others  unless  he  makes  a  full  and  fair  disclosure  of  all  the 
facts,  and  enables  them  to  deal  with  him  on  terms  of  perfect  equality. 
'  9.  Same — Settlement  of  Accounts — Rescission  of  Contract. 

The  nile  respecting  the  rescission  of  a  fraudulent  contract  immediately  upon 
the  discovery  of  the  fraud,  and  the  return  of  the  consideration  by  the  de- 
frauded party,  does  not  apply  to  a  settlement  o^  accounts  between  tru.stee  and 
cestui  que  trust,  in  which  the  trustee,  by  concealing  material  facts,  obtains  a 
conveyance  of  the  trust  proper^  for  an  inadequate  consideration. 

On  Final  Hearing. 

In  1868  B.  P,  Allen,  Ebenezer  Cook,  who  were  directorB  of  the  Chi- 
joago,  Rock  Island  &  Pacific  Railroad  Company,  and  John  P.  Cook 
made  a  verbal  contract  to  purchase  gronnda  for  the  company  upon 
which  to  locate  its  stations  between  De  Sota,  Iowa,  and  Council  Bluffs, 
and  also  for  the  purchase  of  lands  adjacent  to  sncb  stations,  a  part  of 
which  was  to  be  laid  out  into  town  lots.  J.  P.  Tracy,  the  president 
of  the  company,  and  E.  H.  Johnson,  the  chief  engineer,  were  to  have 
an  interest  in  the  profits,  though  not  named  in  the  contract.  In 
1870  this  agreement  was  reduced  to  writing,  and  provided  that  Allen 
should  advance  the  money  to  make  the  purchases,  to  be  returned  to 
him  out  of  the  money  realized  from  the  sale  of  the'lands,  with  10  per 
cent,  interest,  the  title  to  be  taken  in  his  name  for  their  joint  bene- 
fit, the  lands  sold  by  him,  and  the  profits  paid,  one-half  to  Ebenezer 
Cook,  one-fourth  to  Allen,  and  one-fourth  to  John  P.  Cook.  Allen 
sold  some  of  the  lands,  and  kept  an  account  of  his  receipts  and  ex- 
penditures, but  such  account  was  disputed.  John  P.  Cook  sold  his 
interest  to  E.  E.  Cook  in  1871,  and  he  and  Ebenezer  Cook  having 
died,  their  legal  representatives  and  heire  joining  E.  E.  Cook  as  a 
party,  instituted  suits  to  set  aside  an  assignment  made  to  Allen  in 
settlement  of  their  affairs,  alleging  fraud  and  misrepresentations  on 
the  part  of  Allen.  Allen  having  been  adjudged  a  bankrupt,  Hoyt 
Sherman,  made  defendant  in  the  suits,  was  appointed  bis  assignee, 
and  afterwards  made  receiver  in  these  cases.  The  facts  alleged  to 
constitute  the  fraud  were  discovered  August,  1878,  and  the  bills  filed, 
respectively,  March  24,  18S0,  and  May  10,  1880. 

Wright,  Cummiru  i&  Wright  and  BUls  li  Block,  for  complainants. 

Nourse  dt  Kauffman,  for  respondents. 

McCrary,  J.  In  these  cases  the  two  most  important  questions  to 
be  considered  are, — Firtt,  is  the  contract  declared  upon  contrary  to 
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public  policy  so  that  no  relief  can  be  based  upon  it?  and,  second,  if 
80,  have  the  complainants  made  pat  a  case  for  relief  independently 
of  the  contract  ? 

It  clearly  appears  that  Allen  and  Ebenezer  Cook,  who  were  direct- 
ors of  the  Chicago,  Bock  Island  &  Pacific  Railroad  Company,  and  J. 
F.  Tracy,  the  president,  and  Edward  H.  Johnson,  the  chief  engineer, 
of  that  company,  entered  into  an  agreement  into  which  John  F.  Cook 
was  admitted  as  a  party  in  interest,  to  purchase  the  lands  in  ques- 
tion in  advance  of  the  location  of  the  line  and  of  the  depots  and  sta- 
tions of  said  railroad,  with  a  view  to  locating  the  same  on  or  near 
such  lands.  Such  a  contract  by  officers  of  a  railroad  corporation  is 
contrary  to  public  policy,  and  one  which  will  not  be  enforced  or  made 
the  basis  of  any  relief  in  a  court  of  equity.  The  directors  of  such  a 
corporation  are  quasi  public  officers.  They  occupy  a  position  of  trust 
and  act  in  a  fiduciary  capacity.  They  represent,  not  themselves,  but 
the  stockholders.  They  are,  in  all  their  official  actions,  to  consider, 
not  their  private  interest,  but  that  of  the  stockholders,  whose  property 
they  manage  and  control.  If,  as  in  this  case,  they  are  directors  of  a 
railway  company,  with  power  to  locate  and  construct  a  public  high- 
way, they  owe  a  duty  to  the  public  as  well  as  to  the  stockholders,  and 
are  therefore  doubly  bound  to  abstain  from,  entering  into  any  scheme 
to  pervert  their  trusts  to  their  private  gain.  The  law  does  not  per- 
mit these  officials  to  subject  themselves  to  any  temptation  to  serve 
their  own  interests  in  preference  to  the  interests  of  the  stockholders 
and  of  the  public. 

If  the  courts  should  enforce  such  contracts  they  would  lend  iheir 
sanction  to  a  practice  the  inevitable  tendency  of  which  is  to  encour- 
age breaches  of  trust  to  the  sacrifice  of  private  rights  and  of  the  pub- 
lic interest.  The  managing  officers  of  quasi  public  corporations,  pos- 
sessing vast  powers  and  engaged  in  great  enterprises,  are  too  apt  to 
forget  that  they  are  not  to  have  any  interest  adverse  to  those  whom 
they  represent,  and  the  coni-ts  of  justice  should  not  in  the  least  re- 
lax the  rule  requiring  of  them  scrupulous  fidelity  and  entire  impar- 
tiality iu  the  discharge  of  their  official  duties. 

The  present  case  well  illustrates  the  importance  of  the  rule  of  law 
to  which  we  refer.  The  parties  interested  in  this  contract  controlled 
the  location  of  the  railroad  and  of  its  depots  and  station  grounds. 
After  they  had  bought  lands  along  the  line,  with  a  view  to  making 
money  by  the  location  of  the  line  and  of  the  depots  and  stations  upon 
or  near  them,  it  needs  no  argument  to  show  that  they  were  utterly 
unfit  and  incompetent  to  decide  as  between  a  location  upon  their  own 
lands  and  a  location  elsewhere. 

It  follows  that  the  contract  under  consideration  can  neither  be  en- 
forced nor  made  the  basis  of  any  relief  whatever  in  a  court  of  equity. 
The  court  will  leave  the  parties  to  such  a  contract  precisely  where  it 
finds  them.  Marshall  v.  RaUroad  Co.  16  How.  314;  Bank  v.  Owens, 
2  Pet.  589;  2  Redf.  By.  576-584;  Pom.  Spec.  Perf.  284-286;  Wight 
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T.  Rindskopf,  43  Wis.  S44;  MeWiUiam  t.  PhxU%p$,  61  Miss.  196; 
Guernsey  y.  Cook,  120  Mass.  501;  Setter  t.  Alvey,  15  Kan.  157; 
Creath's  Adrn'r  y.  Sifw,  6  How.  204;  Bettor  t.  Wathen,  60  111.  138. 

This  brings  as  to  the  consideration  of  the  second  qaestion,  which 
is,  have  the  complainants  shown  themselves  entitled  to  relief  inde- 
pendently of  the  illegal  contract?  It  has  been  decided  by  the  su- 
preme court  of  the  United  States  that  "where  several  persons  enter 
into  an  illegal  contract  for  their  own  benefit,  and  the  illegal  transac- 
tion has  been  consummated,  and  the  proceeds  of  the  enterprise  have 
been  actually  received  and  carried  to  the  credit  of  one  of  such  par- 
ties, so  that  he  can  maintain  an  action  therefor  without  lequiring  the 
aid  of  the  illegal  transaction  to  establish  his  case,  he  may  be  entitled 
to  relief."  Brooke  v.  Martin,  2  Wall.  70;  Planters'  Bank  v.  Union 
Bank,  16  Wall.  483: 

The  rule  upon  this  subject  is  accurately  stated  in  the  last-named 
case,  as  follows : 

"But  when  the  illegal  transaction  has  been  consummated;  when  no  cottrt 
baa  been  called  upon  to  give  ail  to  it;  when  the  proceeds  of  the  sale  have 
been  actually  received,  and  received  in  that  which  the  law  recognizes  as  hav- 
ing had  value ;  and  when  they  have  been  carried  to  the  credit  of  the  plaintiff, 
— ^the  case  is  different.  The  court  is  there  not  asked  to  enforce  an  illegal  con- 
tract. The  plaintiffs 'do  not  require  the  aid  of  any  illegal  ti  anaaction  to  es- 
tablish their  case.  It  is  enough  that  the  defendants  have  in  hand  a  thing  of 
value  that  belongs  to  them." 

According  to  this  rule,  the  question  in  such  cases  must  always  be, 
can  the  plaintiff  maintain  his  action  without  enforcing  the  illegal 
contract  ?  or,  in  other  words,  has  he  a  oause  of  action  independently 
of  the  illegal  contract  ?  If  it  appears  that  the  defendants  in  a  given 
ease  have  received  money  or  property  from  the  complainants,  and 
which  belongs  to  the  latter,  the  same  may  be  recovered  without  any 
inquiry  into  the  nature  of  the  contract  under  which  such  money  or 
property  was  acquired.  The  distinction  is  between  enforcing  an  ille- 
gal contract  and  asserting  title  to  money  and  property  which  has 
arisen  from  it.  Applying  this  rule,  we  have  no  difficulty  in  holding 
that  the  complainants  in  the  case  last  above  named  oannot  recover. 

It  does  not  appear  that  Ebenezer  Cook  ever  contributed  any  money, 
property,  or  services  towards  the  acquisition  of  the  property  in  ques- 
tion. His  representatives,  therefore,  have  no  right  which  can  be  en- 
forced without  the  aid  of  the  illegal  contract.'  As  to  them,  the  bill, 
in  effect,  is  a  suit  to  enforce  the  contract  by  decreeing  a  division  of 
profits  in  accordance  with  its  terms.  It  follows  that  the  bill  in  that 
case  (No.  1,779)  must  be  dismissed. 

As  to  the  other  case  there  is  more  difficulty.  The  evidence  does 
show  that  John  P.  Cook  contributed  his  services,  and  probably,  also, 
he  expended  some  money  to  acquire  the  property  in  qaestion.  His 
representatives,  therefore,  are,  upon  the  principle  above  stated,  enti- 
tled to  an  accounting,  and  to  receive  from  the  joint  account  such  sum 


Digitized  by 


Google 


OOOK  V.  SHIBHAM.  iTl 

as  he  woald  have  been  entitled  to  by  reason  of  those  contributions, 
unless  the  suit  is  barred  by  iaw  or  by  reason  of  the  laches  of  the 
complainants. 

It  is  insisted  that  the  suit  is  barred  by  the  two-years  limitation 
provided  by  section  5057  of  the  Bevised  Statutes  of  the  United  States, 
which  requires  that  all  suits  at  law  or  in  equity  against  an  assignee 
in  bankruptcy,  touching  any  property  or  rights  of  property  transfer- 
able to  or  vested  in  such  assignee,  shall  be  brought  within  two  years 
from  the  time  when  the  cause  of  action  accrued.  It  will  be  borne  in 
mind  that  this  suit  is  brought  to  set  aside  for  fraud  the  release  exe- 
cuted by  complainants  to  Allen,  as  well  as  to  recover  the  complain- 
ants' share  in  the  joint  account.  The  suit  was  not  brought  within 
two  years  from  the  execution  of  said  release,  but  we  think  the  proof 
shows  that  it  was  brought  within  two  years  from  the  time  when  the 
complainants  discovered  the  facts.  If  the  facts  were  such  as  to  ren- 
der the  transactloti  fraudulent,  then  the  statute  did  not  begin  to  run 
until  they  were  discovered.    Bailey  v.  Olover,  21  Wall.  842. 

In  that  case  it  was  held  that  the  statute  above  referred  to  is  a  stat- 
ute of  limitation  precisely  like  other  statutes  of  limitation,  and  that 
in  construing  it  we  are  to  apply  the  rule  that,  where  the  action  is  in- 
tended to  obtain  redress  against  a  fraud  concealed  by  the  party,  or 
which  from  its  nature  remains  secret,  the  bar  does  not  commence  to 
run  nntU  the  fraud  is  discovered. 

Without  discussing  at  length  the  question  of  fact  presented,  we 
bold  that  the  release  was  obtained  by  Allen  under  circumstances 
which  renders  it  fraudulent  and  void.  The  relation  which  existed 
between  the  parties  was  one  of  trust  and  confidence.  The  title  was 
vested  in  Allen,  to  be  held  for  the  use  and  benefit  of  the  other  parties 
in  interest.  He  was  advised  as  to  the  situation  and  value  of  the 
property,  and  as  to  the  state  of  the  joint  account.  He  was  bound, 
therefore,,  to  make  a  full  and  fair  disclosure  of  all  the  facts  so  as  to 
enable  the  other  parties  to  deal  with  him  upon  terms  of  perfect  equal- 
ity. He  seems  to  have  assumed,  on  the  contrary,  that  he  was  at  lib- 
erty to  make  the  best  bargain  possible  for  himself.  He  did  not  ac-> 
curately  state  to  them  the  condition  of  the  joint  account,  or  the 
amount  of  his  claim  against  the  same,  and  by  his  actions  and  words 
he  led  them  to  believe  that  it  was  extremely  doubtful  whether  any 
profit  could  be  realized  out  of  the  transaction,  and  in  this  belief  they 
executed  the  release.  It  must  therefore  be  held  to  be  fraudulent  and 
void. 

The  complainants  did  not  discover  the  facts  constituting  this  fraud 
until  within  less  than  two  years  from  the  time  of  the  commencement 
of  this  suit.  It  is  insisted  by  counsel  for  respondents  that  the  stat- 
ute does  not  apply  to  this  case  because  the  assignee  in  bankruptcy, 
who  pleads  the  limitation,  is  not  charged  with  the  commission  or  con- 
cealment of  any  fraud.    It  is  said  that  the  rule  applies  only  to  a  case 
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where  the  party  pleading  the  statute  is  himself  guilty  of  a  fraud,  which 
he  has  concealed,  and  that  therefore  it  does  not  apply  to  tt  e  assignee. 
While  the  general  rule  is,  no  doubt,  as  stated,  it  does  not  follow  that 
a  distinction  in  this  respect  can  be  made  between  the  bankrupt  and 
his  assignee.  For  the  purposes  of  the  statute  of  limitations  they 
must  be  treated  as  one  person.  The  assignee  takes  the  place  of  the 
bankrupt.  If,  by  reason  of  the  fraud  of  the  bankrupt,  the  two  years' 
limitation  had  not  commenced  to  run  at  the  time  of  the  bankruptcy, 
it  did  not  begin  to  run  by  reason  alone  of  the  transfer  of  the  estate 
to  the  assignee.  The  question  in  every  such  case  must  be,  did  the 
fraud  continue  to  be  unknown  to  the  plaintiff  after  the  appointment 
of  the  assignee,  without  any  negligence  or  laches  on  the  part  of  plain- 
tiff? If,  indeed,  the  fraud  of  the  bankrupt  was  of  such  a  character 
as  to  require  special  efforts  on  the  part  of  the  assignee  to  keep  it  se- 
cret, so  that  bat  for  such  efforts  on  his  part  the  plaintiff  must  have 
discovered  it  by  reasonable  diligence,  then  it  might  be  necessary  to 
show  affirmative  acts  of  concea.'ment  on  the  part  of  the  assignee; 
but  if  the  facts  constituting  the  fraud  were  known  only  to  the  bank- 
rupt, and  were  of  such  a  character  as  to  conceal  themselves,  no  proof 
of  actual  concealment  by  the  assignee  is  necessary.  The  assignee 
himself  may  be  ignorant  of  the  fraud,  as  in  most  cases  it  is  to  be  pre- 
sumed he  would  be,  yet  he  represents  the  bankrupt,  stands  in  his 
shoes,  and  is  charged  with  constructive  notice  of  his  fraudulent  acts. 
If  it  were  otherwise,  the  bankrupt  might,  by  concealing  even  the 
grossest  frauds  for  two  years  from  the  assignee,  as  well  as  from 
others,  be  enabled  to  consummate  them.  We  hold,  therefore,  that  it 
is  not  necessary  to  show  in  this  case  affirmative  acta  of  concealment 
on  the  part  of  the  assignee.  As  we  shall  presently  see,  the  facts  con- 
stituting the  fraud  on  the  part  of  the  bankrupt,  or  at  least  a  material 
part  of  them,  were  such  as  to  conceal  themselves. 

It  is  also  insisted  that  this  case  does  not  fall  within  the  rule  laid 
down  in  the  ease  of  Bailey  v.  Glover,  because  the  fraud  was  not  con- 
cealed by  any  affirmative  acts  of  Allen.  Is  it  true  that  complainants 
are  bound  to  show  such  affirmative  acts?  The  rule  upon  the  subject 
by  which  we  must  bo  governed  is  thus  stated  in  the  opinion  of  the 
court,  pronounced  by  Justice  Miller,  in  Bailey  v.  Glover: 

"We  also  think  that,  in  suits  in  equity,  the  decided  weight  of  authority  is 
in  favor  of  the  proposition  that  where  the  party  injured  by  the  fraud  remains 
in  ignorance  of  it  without  any  fault  or  want  of  diligence  or  care  on  his  part, 
the  bar  of  the  statute  does  not  begin  to  run  until  the  fraud  is  discovered, 
though  there  be  no  special  circumstances  or  efforts  on  the  part  of  the  party 
committing  the  fraud  to  conceal  it  from  the  knowledge  of  the  other  party." 

In  this  ease,  as  we  have  already  seen,  the  fraud  was  committed  by 
a  trustee  against  his  cestui  que  trust  by  failing  to  make  a  full  disclos- 
ure as  to  the  state  of  the  joint  account,  and  as  to  the  value  of  the 
joint  estate.     The  proof  shows,  as  we  ha\e  already  said,  that  the 
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facts  as  to  the  state  of  the  aocotints  were  ezclnsively  within  the  knowl- 
edge of  Allen;  and  it  is  apparent,  also,  that  as  to  the  location,  char- 
acter, and  valne  of  the  lands  he  had  far  better  means  of  knowledge, 
and  doubtless  much  more  accurate  information,  than  any  other  of 
the  parties  in  interest.  In  fact,  after  the  death  of  John  F.  Cook,  the 
parties  ih  interest,  aside  from  Allen,  had  little  or  no  information 
upon  the  sabjeot. 

In  view  of  the  relation  existing  between  the  parties,  we  are  of  the 
opinion  that  the  complainants  were  at  liberty  to  rely  upon  the  repre* 
sentations  of  Allen  as  to  the  value  of  the  lands  acquired  ntider  the  con* 
tract,  without  visiting  and  examining"  the  lands,  or  investigating  for 
themselves  the  question  of  their  actual  value.  But  a  further  and 
more  eonclnsive  answer  to  this  suggestion  is  to  be  found  in  the  fact 
that  the  misrepresentations  and  concealments  by  means  of  which  the 
release  was  obtained  did  not  relate  exclusively  to  the  value  of  the 
lands,  but  bad  reference  in  part  to  tl^e  joint  account,  the  amount  of 
Allen's  claim  against  the  same,  and  the  balance  in  his  hands  for  dis- 
tribution, all  being  matters  exclusively  within  Allen's  knowledge,  and 
concerning  which  the  complainants  were  obliged  to  rely  upon  him. 
The  amount  of  Allen's  claim  against  the  joint  account  was  largely 
overstated  by  him,  and  the  quantity  of  land  sold  and  the  sum  real- 
ized from  sales  by  him  was  largely  understated,  as  was  also  the 
amount  of  bills  receivable  held  by  him.  These  matters  of  themselves 
were  sufficient  to  render  the  transaction  null  and  void,  without  refer- 
ence to  the  representations  made  concerning  the  value  of  the  lands, 
and  they  are  manifestly  matters  which  could  not  be  discovered  so 
long  as  Allen  chose  to  conceal  them.  In  other  words,  they  constituted 
a  fraud  which  was  of  such  a  nature  as  to  conceal  itself. 

It  is  insisted  that  the  complainants,  or  some  of  them,  had  informa- 
tion more  than  two  years  before  the  commencement  of  this  suit, 
which  was  sufficient  to  pat  them  on  inquiry  and  charge  them  with 
notice  of  the  fact.  The  proof  is  thai  E.  E.  Cook  heard  Thomas  F. 
Withrow  remark,  more  than  two  years  before  the  commencement  of 
this  suit,  that  Allen  had  defrauded  or  swindled  the  other  parties-in 
interest ;  but  the  remark  was  made  in  a  casual  way.  No  particulars 
of  any  alleged  fraud  were  given,  and  Cook,  having  strong  faith  in 
Allen's  integrity,  might  well  have  disbelieved  and  disregarded  the 
statement.  There  is  nothing  to  show  that  his  confidence  in  Allen 
was  shaken  by  the  remark,  and,  if  not,  he  was  not  called  upon  to  act 
apon  it.    We  hold  that  the  suit  is  not  barred  by  the  statute. 

Another  question  of  some  difficulty  arises  in  this  case.  It  is 
whether  the  complainants  were  bound,  immediately  npon  the  discov- 
ery of  the  frand,  to  give  notice  of  rescission,  and  to  offer  to  return 
the'  consideration  for  the  release,  within  the  principle  of  Gryines  v. 
Sanders,  93  U.  B.  62.  After  much  consideration  we  have  reached 
the  oonduaion  that  the  doctrine  of  that  case  does  not  apply  here. 
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The  transaction  which  we  are  now  eonsiderinf;;  was  not  a  contract  of 
purchase  and  sale  in  the  ordinary  sense,  but  it  was  a  settlement 
between  a  trustee  and  his  eegtui  que  trust.  Allen,  as  trustee,  held  cer- 
tain money  and  property  belonging  to  complainants;  the  complain- 
ants bad  received  sotiae  money  and  property  on  account.  Upon  set- 
tlement it  was  agreed  that  Allen  should  hold  all  in  his  hdnds,  and 
complainants  should  keep  what  they  had  themselves.  Nothing  was 
actually  paid.  The  complainants  kept  in  their  possession  what  they 
had  previously  received.  In  such  a  case  there  was  nothing  to  return, 
and  the  reason  for  prompt  rescission  and  return  of  the  consideration 
does  not  exist.  It  is  enough  if  the  party  defrauded  in  such  a  settle- 
ment, upon  bringing  a  suit  to  set  it  aside,  avers  a  willingness  to  be 
charged  with  the  sum  in  his  hands.  It  would  be  an  idle  and  useless 
proceeding  to  require  him  to  pay  it  over  to  the  trustee  and  immedi- 
ately decree  its  retam  to  him.  We  do  not  think  that  the  doctrine 
respecting  the  rescission  of  a  fraudulent  contract  upon  the  discovery 
of  the  fraud,  and  the  return  of  the  consideration  received  by  the  de- 
frauded party,  applies  to  settlements  of  accounts  between  trustee  and 
cestui  que  trust  under  the  circumstances  of  the  present  case.  See 
Elfelt  V.  Hart,  1  McCrary,  11;  S.  C.  1  Fed.  Hep.  264. 

It  may  be  said  that,  in  order  to  hold  that  Allen  was  a  trustee  for 
John  P.  Cook  with  respect  to  the  services  or  property  put  into  the 
joint  account  by  the  latter,  it  is  necessary  to  take  notice  of  the  pro- 
visions of  the  illegal  contract,  and  that  this  court  cannot  do.  A  suffi- 
cient answer  to  this  suggestion  is  that  while  the  illegal  contract  can* 
not  be  enforced  or  made  the  basis  of  relief,  there  is  nothing  in  the 
law  of  evidence,  or  in  the  principles  of  equity,  to  prevent  its  being 
considered  as  evidence  in  a  case  between  the  parties  to  it,  and  as  de- 
fining their  relations  to  each  other  with  respect  to  the  property  ac- 
quired under  it.  As  evidence,  the  contract  may  be  competent  as 
tending  to  show  the  right  of  plaintiff  to  recover  independently  of  any 
contr(ict  rights  conferred  by  it. 

The  result  of  these  views  is  that  there  must  be  a  decree  in.  this 
case  setting  aside,  as  fraudulent  and  void,  the  release,  assignment, 
and  conveyance  executed  by  the  executors  of  John  P.  Cook,  and  the 
said  Edward  E.  Cook  individually,  to  said  B.  F.  Allen  of  their  re- 
spective interests  in  the  joint  account  and  property,  and  for  an  ac- 
counting, to  the  end  that  the  complainants  may  recover  to  the  extent 
of  the  value  of  the  services  rendered  and  money  contributed  by  John 
P.  Cook  to  the  joint  account ;  and  for  the  purpose  of  ascertaining  the 
sum  to  which  they  are  entitled,  this  case  will  be  referred  to  a  master 
for  such  accounting  and  for  report. 

A  question  may  arise  as  to  the  proper  measure  of  damages.  Can 
complainants  recover  upon  the  basis  of  the  contract,  or  only  for  the 
value  of  the  services,  etc.,  contributed  by  him  to  the  joint  account? 
We  do  not  decide  this  question  now,  but  will  direct  the  master  to  re- 
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port  the  snm  ihst  would  be  doe  upon  each  hypothesis,  reserving  the 
question  until  the  final  hearing. 

LovB,  J.,  concurs.  


I.  Relations  of  Comfidenck  between  Bibeotobs  and  STOOKnoLOEBS 
— Effect  of  Dibectors  being  Interestied  Advebbblt  to  CoitPOKATiON. 
The  case  of  Goodin  v.  Cinciniuiti  &  WhiUxoater  Canal  CoA  is  a  leading  case 
upon  the  fiist  question  discussed  in  the  foregoing  opinion.  In  tliat  case  it 
appeared  that  the  canal  company  owned  a  canal  extending  from  Harrison  to 
Cincinnati;  that  the  L  &  C.  B.  B.  Co.'s  road  extended  from  Indianapolis  to 
Harrison,  from  which  point  it  reached  Cincinnati  over  the  tracks  of  another 
company.  Desiring  to  have  a  line  of  its  own  to  that  city,  a  corporation  was 
formed  by  the  officers  of  the  I.  &  C.  Co.,  linown  as  the  C.  A  I.  B.  B.  Co.,  to 
purchase  the  canal  property;  one  H.  C.  Lord  being  president  of  both  railroad 
companies.  Lord  prooeeded  to  purchase  a  majority  of  the  stoclc  of  the  canal 
company  at  nominal  rates,  and  to  elect  directors  favorable  to  the  interests  of 
the  railroad  companies,  who  chose  Lord  as  president  of  the  canal  company. 
A  condemnation  proceeding  was  then  begun  in  the  probate  court  by  the  new 
railroad  company  to  condemn  the  canal  property  for  its  purposes.  By  agree* 
ment  of  the  directors  of  that  company  and  the  canal  company  a  judgment 
was  entered  assessing  the  damages  at  855,000.  At  that  time  the  canal  com- 
pany was  largely  in  debt,  three  several  mortgages  being  upon  its  entire  prop- 
erty, which  were  then  in  suit  in  the  district  court.  Through  the  instrumen- 
tiility  of  said  Lord,  who  had,  on  behalf  of  said  railroad  companies,  purchased 
at  nominal  figures  a  controlling  amount  of  the  mortgage  debts  represented 
in  that  suit,  an  order  was  entered  placing  the  955,000,  agreed  on  in  the  con- 
demnation proceedings,  in  the  hands  of  Lord,  as  receiver,  in  lieu  of  the  prop- 
erty. Lord,  as  president  of  the  C.  &  I.  B.  B.  Co.,  drew  a  check  for  that  amount 
upon  its  funds  in  favor  of  himself,  as  receiver.  The  railroad  company  took- 
pos.4ession  of  the  canal  property,  and  expended  large  sums  in  adapting  the 
same  to  its  uses.  Upon  bill  filed  by  a  stockholder  and  creditor  of  the  canal 
company  to  set  aside  th^e  proceeding^,  it  appeared  that  the  property  was 
worth  much  more  than  $55,000.  The  court  held  that  those  proceedings  were 
fraudulent,  and  the  railroad  company  must  account  for  the  real  value  of  the 
canal  property;  and  that  "the  rule  of  valuation  in  such  cases  is  what  the  inter- 
est of  the  canal  company  was  worth,  not  for  canal  purposes  merely,  or  for  any 
other  particular  use,  but  what  it  was  worth  generally  for  any  and  all  uses  for 
which  it  might  be  suitable."  In  the  course  of  his  opinion  Welch,  J.,  said: 
"As  to  the  agreement,  by  which  the  price  or  compensation  was  fixed  at  855,- 
000,  we  have  no  hesitation  in  saying  that  it  ought  not  to  be  allowed  to  stand 
so  as  to  aftect  the  rights  of  those  who  gave  no  itssent  thereto.  Without  at- 
tempting to  decide  as  to  the  power  of  directors,  in  absence  of  authority  given 
by  the  stockholders,  to  fix  a  price  or  compensation  for  the  property  so  sought 
to  be  appropriated,  it  is  enough  to  say  that  this  is  not  such  an  agreement  as 
equity  will  sustain.  There  was  not  only  such  a  gross  inadequacy  of  price  as 
to  shock  the  moral  sense,  but  there  wits,  in  effect,  a  sale  by  a  trustee  to  him- 
self, or  to  his  own  use  and  benefit.  This  equity  will  never  permit,  not  even 
where  there  is  good  faith  and  an  adequate  consideration.  Here  there  was 
neither.  The  vendor  and  purchitser  were  in  the  same  interest.  As  directors 
of  the  canal  company  it  was  the  duty  of  Mr.  Lord  and  his  associates  to  ob- 
tain the  highest  price  for  the  property;  while  as  stockholders  of  the  railroad 
company  it  was  their  interest  to  get  it  aa  low  as  possible.  It  was,  in  effect,  a 
sale  by  the  railroad  company  to  itself.    There  was  no  adverse  interest,  or  ad- 


>18  Ohio  St.  169. 
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versary  parties,  and  the  sale  was  a  mere  form.  Nothing  ia  better  settiea  in 
equity  than  tiiat  such  a  transaction,  on  tlie  part  of  a  trustee,  does  not  bind 
the  cestui  qtie  trust.  It  is  equally  well  settled  that  the  property  of  a  corporation 
ia  a  trust  fund  in  the  hands  of  its  directors  for  the  benefit  of  its  creditors  and 
stockholders.'  If  it  was  desired  or  intended  to  make  such  a  purchase  of  the 
property  as  would  bind  the  stockholders  and  creditoiu  of  the  canal  company,  cUl 
of  them  shonld  have  either  been  consulted  or  bought  out.  That  would  have 
been  the  fair  way  to  accomplish  the  object.  To  undertake,  by  getting  control 
of  the  company,  and  then,  under  pretense  of  acting  as  agents  and  trustees  for 
ali  the  stockholders  and  creditors,  deliberately  to  trample  under  foot  the  rights 
of  the  minority,  is  rather  a  sharp  practice,  and  one  which  a  court  of  equity 
will  never  tolerate.  A  director  whose  personal  interests  are  adverse  to  those 
of  the  corporation  has  no  right  to  be  or  act  as  a  director.  As  soon  as  he  finds 
that  he  has  personal  interests  which  are  in  conflict  with  those  of  the  company, 
he  ought  to  resign.  No  matter  if  a  majority  of  stockholders,  as  well  as  him- 
self, have  personal  interests  in  conflict  with  those  of  the  company.  He  does 
not  represent  them  as  persons,  or  represent  their  personal  Interests.  He 
represents  them  as  stockholders,  and  their  interest  as  such.  He  is  trustee  for 
the  company,  and  whenever  he  acts  against  its  interest — no  Jiatter  how 
much  he  thereby  benefits /bre»>»  interests  of  the  individual  stockholders,  or 
how  many  of  the  individual  stockholders  act  with  him — he  is  guilty  of  a 
breach  of  trust,  and  a  court  of  equity  will  set  his  acts  aside  at  the  instance  of 
stockltoldei-s  or  creditors  who  are  damnified  thereby.  Any  act  of  the  direct- 
ory by  which  they  intentionally  diminish  the  value  of  the  stock  or  property 
of  the  company  is  a  breach  of  trust,  for  which  any  of  the  stockholders  or  cred- 
itors may  justly  complain,  although  all  the  other  stockholders  and  creditors 
are  benefited,  in  some  other  way,  more  than  they  are  injured  as  such."  * 

In  Rolling  Stock  Co.  v.  Railroad  Co.^  the  same  court  said:  "The  rule 
which  prevents  the  agent  or  trustee  from  acting  for  himself  in  a  matter 
where  bis  interest  would  conflict  with  his  duty,  also  prevents  him  from  acting 
for  another  whose  interest  is  adverae  to  that  of  the  principal;  and  in  all 
cases  where,  without  the  assent  of  the  principal,  the  agent  has  assumed  to 
act  in  such  double  capacity,  the  principal  may  avoid  the  transaction  at  bis 
election.  No  question  of  fairness  or  unfairness  can  be  raised.  The  law  holds 
it  constructively  fraudulent,  and  voidable  at  the  election  of  the  principal." 
These  principles  are  supported  by  a  long  line  of  authorities.*  The  decisions 
are  collected  and  the  doctrine  clearly  and  accurately  stated  in  Morawetz, 
Priv.  Corp.,s  which,  in  my  humble  judgment,  is  the  best  work  yet  written  on 
the  subject.^ 

II.  Recent  Cases.  It  is  not  my  purpose  in  this  note  to  consider  the  ques- 
tion at  large.  It  is  so  fully  discussed  in  the  works  named  that  all  that  will 
be  attempted  here  will  be  to  refer  to  some  of  the  very  recent  cases  upon  the 
subject. 

A  court  will  refuse  to  give  effect  to  arrangements  by  directors  of  a  railroad 

•Story,  Eg.  1252;  Aberdeen  R.  Co.  v.  lin,  etc.,  Oo.  43  Wis.  433 ;  Harts  v. Brown 

Blaokie,  1  Macq.  461;  Wood  v.  Uummer,  77  111.  227;  Stewart  v.  Lehigh  VaUev  Vi. 

8  Mason,  309.  Co.  88  N.  J.  Law,  605;  Rice's  Appeal,  79 

2  Pages  182, 183.  Pa.  St.  168 ;  First  Nat.  Bank  v.  Gifford,  47 

•  34  Ohio  St.  450,  460,  (1878.)  Iowa,  575 ;  Levisee  v.  Slireveport,  etc.,  Co. 

< Cumberland  Coal  Co.  v.  Sherman,  30  27  La.  Ann.  641;  Austin  City  R.  Co.  v. 

Barb.  553 ;  Aberdeen  Ry.  Co.  v.  Blackie,  1  Swisher,  (Tex.  Ct.  App.)  15  Reporter,  760. 

Hacq.  461 ;  York  Buildings  Co.  v.  Macken-  >  Sections  243  et  seq. . 

lie,  3  Paton,  H.  L.  378;  Koehler  v.  Black  'See,  also,  Pierce  on  Railroads,  36  et 

Riv.,  etc.,  Co.  2  Black,  715;  Cumberland  seq.;  Thompson,  Liab.  of  Offloers,  etc.,  of 

Coal  Co.  V.  Parish,  42  Md.  598 ;  Blake  v.  Corp,  360  et  seg.;  16  Araer.  Law  Rev.  917; 

Buffalo  Creek  R.  Co.  56  N.  Y. 485;  Coving-  Bissit  v.  Ky.  Riv.  Nay.  Co.  15  Fed.  Rep. 

ton,  etc.,  R.  Co.  v.  Bowler,  9  Bush,  468;  863,  and  note. 
Port  V.  Russell,  36  Ind.  60 ;  Cook  v.  Ber- 
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company  to  Becure,  at  its  expense,  undue  advantages  to  themselves  by  form- 
ing, as  an  auxiliary  to  it,  a  new  company,  with  the  understanding  that  they 
or  some  of  them  shall  become  stockholders  in  it,  and  then  that  valuable  con- 
tracts shall  be  given  to  it  by  the  railroad  company,  in  the  profits  of  which 
they,  as  such  stockholders,  shall  share.^  It  is  sutBcient  ground  for  equitable  in- 
terference, at  the  suit  of  a  stockholder  of  a  corporation,  that  the  officers  thereof, 
who  are  members  of  one  family  and  own  a  majority  of  the  stock,  have  com- 
bined to  appropriate  the  profits  of  the  corporation  in  the  form  of  salaries,  and 
through  a  contract  with  a  firm  of  which  they  are  members,  and  that  they 
have  also  combined  to  keep  him  in  ignorance  with  regard  to  these  transac- 
tions.' Where  a  statute  authorizes  a  telegraph  company  to  lease  or  sell  its 
franchises  and  property  to  any  other  telegi-aph  company,  provided  the  lease 
or  transfer  be  approved  by  a  three-fifths  vote  of  its  board  of  directors,  and 
also  by  the  consent  in  writing,  or  by  vote  at  a  general  meeting,  of  three-fifths 
in  interest  of  the  stockholders,  a  lease  of  the  property  and  franchises  of  a  tel- 
egraph company  is  voidable  at  the  election  of  tlie  lessor,  if  at  the  time  the 
lease  was  made  a  majority  of  the  board  of  directors  of  the  lessor  were  direct- 
ors of  the  lessee  also,  and  the  lessee  owned  nearly  two-fifths  of  the  stock  of 
the  lessor  J  A  contract  between  a  railroad  company  and  a  construction  com- 
pany is  void  where  any  of  the  directors  of  the  former  are  members  of  the 
construction  company.  Such  contract  cannot  be  ratified  by  a  board  of  direct- 
ors composed  in  part  of  members  of  the  construction  company,  and  mere 
knowledge  and  inaction  on  the  piirt  of  the  stockholders  for  a  time  will  not 
estop  them  from  resisting  the  enforcement  of  the  contract.^  But  a  recovery 
may  be  had  to  the  extent  the  railroad  company  was  actually  benefited  by 
the  work  done  under  such  contract,  on  the  basis  of  a  quantum  meruit.^  If  a 
contract  made  by  a  director  with  the  corporation  is  to  be  construed  so  as  to 
involve  the  granting  to  him  of  enormous  commissions,  without  regard  to  the 
debts  of  the  corporation,  it  is  unreasonable,  as  injuriously  afEecting  the  rights 
of  the  stockholders,  and  is  beyond  the  power  of  the  directors  to  make  with 
their  co-directors.  A  contract  which  provides  that  one  is  to  be  elected  a  di- 
rector, and  invests  him  with  power  as  though  already  a  director,  must  be 
construed  as  if  he  was  a  director  when  it  was  made."  Where  defendant  and 
other  directors  of  a  corporation  levied  an  assessment  upon  its  stock,  upon 
whicli  but  a  small  per  cent,  had  been  paid,  and  threatened  further  assess- 
ments for  the  purposes  of  the  corporation,  whereby  plaintiff  was  induced  to 
sell  and  transfer  bis  stock,  held,  that  such  sale  was  not  so  tainted  with  fraud 
as  to  render  it  void.' 

III.  Nature  of  Adverse  Interest  Necessary  to  Bender  Contract 
Invalid.  In  Hallam  v.  Indianola  Hotel  Cofi  the  supreme  court  of  Iowa 
held  that  there  is  no  objection  to  a  director  of  a  corporation  becoming  it» 
creditor,  or  to  his  taking  security  for  his  debt,  but  his  conduct  in  enforcing 
his  claim  will  be  more  closely  scrutinized  than  that  of  an  ordinary  creditor, 
and  proceedings  for  such  enforcement  will  be  set  aside  if  it  appears  he  has 
not  acted  in  good  faith  as  director.    It  appeared  in  that  case  that  Ferry  Sc 

>  Warden  v.  Union  Pac.  E.  Co.  103  U.  S.  viUe,  etc.,  R.  Co.  109  U.  a  622 ;  S.  C.  3  Sup. 

651,  (8.  C.  12  Cent.  Law  J.  559,)  affirming  Ot.  Rep.  315. 

4  Dill.  330 ;  Thomas  v.  Railroad  Co.  109  u:  »  Thomas  v.  Brownville,  etc.  Ry.  Co.  109 

8.  622;  8.  C.  3  Sup.  Ct.  Rep.  316;  Meeker  IT.  8.  522;  8.  C.  3  Sup.  a.  Rep.'  815;  re- 

v.  Winthrop  Iron  Co.  17  Fed.  Rep.  48,  and  versine  upon  that  point  the  same  case,  2 

note  by  Francis  Wharton.  Fed.  Rep.  877. 

'  Sellers  v.  Phcenii  Iron  Co.  13  Fed.  Rep.  '  Hubbard  v.  N.  Y.,  etc.,  Investment  Co. 

20.  14  Fed.  Rep.  675. 

•Bill  V.  Western  Union  Tel.  Co.  16  Fed.  '  Grant  v.  Attrill,  11  Fed.  Rep.  469.   See 

Rep.  14.  19  Amer.  Law  Rev.  919. 

<  Thomas  v.  Brownville,  etc.,  Ry.  Co.  2  >  9  N.  W.  Rep.  Ill ;  12  Reporter,  361 ;  21 

Fed.  Rep.  877;  8ffirmed,Tlioma3V.Brown-  Amer.  Law  Reg.  (N.  8.)  443,  and  note  by 
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Mr.  Adelbert  Hamilton. 
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Lucas  obtained  a  decree  of  foreclosure  upon  the  property  of  the  hotd  com- 
pany. The  property  was  sold  upon  execution,  and  purchased  by  Perry,  who 
was  one  of  the  directors  of  the  hotel  company,  for  a  little  over  84,000.  It 
cost  819,000,  and  In  the  opinion  of  the  court  was  worth  810,000.  Adams, 
C.  J.,  said:  "That  it  [the  property]  was  allowed  to  be  sold  upon  execution, 
and  was  not  redeemed,  nor  the  right  of  redemption  sold,  but  a  sheriff's  deed 
allowed  to  issue,  while  not  sufficient  to  establish  fraud,  is  sufBcient  to  excite 
suspicion,  and  give  some  support  to  the  claim  strenuously  insisted  upon  by 
the  plaintiffs,  and  of  which  we  think  that  there  was  some  slight  evidence,  at 
least,  that  there  was  concert  of  action  between  Perry  and  the  other  officers  of 
the  company  looking*  to  the  attainment  of  the  result  which  has  been  reached. 
Now,  Perry  was  charged  with  the  duty,  as  much  as  any  other  director  was, 
of  making  a  reasonable  effort  to  prevent  this  result.  It  follows  that,  our 
minds  being  affected  with  suspicion  that  such  effort  was  not  made,  •  *  • 
we  think  that  the  sale  should  be  set  aside."  The  president  of  a  coi-poration 
occupies  a  position  of  trust,  and  may  be  called  upon  in  equity  to  account  for 
and  make  restitution  of  any  part  of  the  property  confided  to  his  care,  which 
he  lias  improperly  applied  to  his  own  use.  While  a  contract  by  which  a  cor- 
poration delivers  to  its  president,  with  power  of  sale,  unissued  stock,  as  se- 
curity for  a  loan  from  him,  will  be  looked  upon  with  suspicion,  it  will  be  en- 
forced when  shown  to  have  been  made  for  the  benefit  of  the  corporation,  and 
to  be  just.  And  an  order  was  entered  permitting  a  sale  of  sufficient  of  such 
stock  to  satisfy  the  amount  actually  loaned  by  the  president,  unless  that 
amount  was  paid  to  him.*  If  a  director  of  a  railroad  corporation  enters  into 
a  contract  for  the  construction  of  the  road  of  his  corporation,  he  cannot  then, 
nor  subsequently,  personally  derive  any  benefit  from  such  contract.*  A  cor- 
poration which  has  resolved  to  borrow  money  to  pay  its  debts  is  not  bound  by 
a  mortgage  executed  by  its  president  to  a  firm  of  which  he  was  a  member,  to 
secure  debts  he  had  purchased  and  assigned  to  the  firm.*  A  note  was  made 
by  the  directors  of  one  corporation,  as  individuals,  and  transferred  to  another 
corporation,  one  of  the  makers  being  payee  and  indorser  and  president  of  both 
corporations.  Held,  that  he  could  not  consent  for  the  creditors  (the  corpora- 
tion holding  the  note)  to  any  arrangement  releasing  or  impairing  the  individ- 
ual liability  of  himself  or  his  co-directors.*  A  dii-ector  of  a  bank  loaned  the 
moneys  of  the  bank  on  a  note  running  to  the  bank  at  a  stipulated  rate  of  in- 
terest, but  upon  a  secret  agreement  with  the  borrowers  that  he  should  partici- 
pate in  the  profits  of  lands  to  be  purchased  with  the  moneys.  Held,  that  he 
was  bound  to  surrender  those  acquired  profits  to  the  bank.*  Where  one  of 
the  sureties  on  an  official  bond  given  by  a  city  officer,  was  also  mayor  of  the 
city,  who  bad  concurrent  power  with  the  recorder  to  approve  such  bonds,  the 
fact  that  be  was  a  party  to  the  bond  would  preclude  him  from  acting  offi- 
cially in  regard  to  it;  and  his  knowledge  of  a  fact  tending  to  invalidate  it 
could  not  bind  the  city.  He  could  not  act  at  the  same  time  in  a  public  and 
private  capacity,  and  in  antagonistic  interests. °  As  to  when  notice  to  an 
officer  is  notice  to  the  corporatian,  see  Wayneatille  Nat.  Bank  v.  Irons.'' 
The  knowledge  that  a  cashier  was  acting  for  himself  as  well  as  for  the  bank  in 
issuing  a  certificate  of  stock,  put  the  person  dealing  with  such  cashier  upon 
Inquiry  as  to  his  authority  and  good  faith;  and,  having  failed  to  make  it,  the 
bank  is  not  liable  upon  the  certificate.* 

> Combination  Trust  Co.  v.  Weed,  2  Fed.  'Farmers'  4  Merchants'  Bftnk  v.  Dow- 
Rep.  24.  ney,  53  Cal.  466 ;  S.  C.  31  Araer.  Rep.  62. 

"European  Ry.  Co.  v.  Poor,  59  Me.  277.  'Stevenson  v.  Bay  City,  26  Mich.  44. 

•Davis  V.  Rock  Creek,  etc.,  Co.  56  Cal.  '8  Fed.  Rep.  1,  and  note,  in  which  the 

359;  8.  0.  36  Amer.  Rep.  40.  authorities  are  fully  collected  and  consid- 

*  Gallery  v.  Nat.  Ex.  Bank,  41  Mich.  169;  ered. 

86  Amer.  Rep.  149.  •  Moores  v.  Citizens'  Nat.  Bank,  15  Fed. 

Rep.  141.    See  same  case  in  4  Sup.  Ct.  Rep. 
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rv.  Under  "what  Cikotimstances  an  Offioeb  mat  AoQxnBE  an  Intee- 
EST  Adyebsb  to  the  CORPORATION.  The  case  ol  the  Twin  Lick  OH  Co.  v. 
Marbury  ^  contains  an  excellent  statement  of  the  circumstances  under  which 
an  officer  may  acquire  an  intei'est  adverse  to  the  corporation.  The  supreme 
court  there  held  that  a  director  o^  a  corporation  is  not  prohibited  from  lend- 
ing it  moneys  when  they  are  needed  for  its  benefit,  and  the  transaction  is 
open  and  otherwiiie  free  from  blame;  nor  is  his  subsequent  purchase  of  its 
property,  at  a  fair  public  sale  by  a  truistee,  under  a  deed  of -trust  executed  to 
secure  the  payment  of  them,  invalid.  The  right  of  a  corporation  to  avoid  the 
sale  of  its  property  by  reason  of  the  fiduciary  relations  of  the  purchaser,  must 
be  exercised  within  a  reasonable  time  after  the  facts  connected  therewith  are 
made  known,  or  can,  by  due  diligence,  be  ascertained.  As  the  courts  have 
never  prescribed  a  specific  period  as  applicable  to  every  case,  like  the  statute- 
of  limitations,  the  determination  as  to  what  constitutes  a  reasonable  time  in 
any  particular  case  must  be  arrived  at  by  a  consideration  of  all  the  elements- 
which  affect  that  question.  The  property  in  controversy  in  the  present  suit 
had  been  appropriated  and  used  for  the  production  of  mineral  oil  from  wells, 
— a  species  of  property  which  is,  more  than  any  other,  subject  to  rapid,  fre- 
quent, and  extreme  fluctuations  in  value.  The  director  who  bought  it  com- 
mitted no  actual  fraud,  and  the  corporators  knew  at  the  time  of  his  purchase 
all  the  facts  upon  which  their  right  to  avoid  it  depended.  They  refused  to 
join  him  in  it,  or  to  pay  assessments  when  made  on  their  stock ;  and  it  was- 
nearly  four  years  thereafter,  when  the  hazard  was  over,  and  his  skill,  energy, 
and  money  had  made  his  investment  profitable,  that  any  claim  to  or  asserlion 
of  right  in  the  property  was  made  by  th^  corporation  or  the  stockholders. 
Held,  that  the  court  below  properly  dismissed  the  bill  of  complaint  of  the 
corporation,  praying  that  the  purchaser  should  be  decreed  to  hold  as  its  trus- 
tee, and  to  account  for  the  profits  during  the  time  be  bad  the  property.  ■ 

V.  Directors  OcctrPT  Confidential  Relations  also  to  CREDrrous 
or  Corporation.  The  directors  of  a  corporation  stand  in  confidential  rela- 
tions to  its  creditors,  towards  whom  they  are  bound  to  act  with  perfect  fair- 
ness. They  are,  at  least,  quasi  tiuateea  for  the  creditors,  and  where  the  cor- 
poration is  insolvent,  good  faith  forbids  that  the  directors  should  use  their 
position  to  save  themselves,  or  one  of  their  number,  at  the  expense  of  other 
creditors.  Where  the  board  of  directors  of  an  Insolvent  corporation  confessed 
a  judgment  against  the  corporation  in  favor  of  one  of  their  number,  who  was- 
also  president  of  the  corporation  and  principal  stockholder,  with  a  view  of 
giving  him  priority  of  lien  over  another  creditor,  who  was  about  to  obtain  a 
judgment  in  a  judicial  proceeding,  held,  that  such  preference  could  not  be  up- 
held, but  that  the  two  judgments  must  stand  on  a  footing  of  equality  in  re- 
spect to  the  commencement  of  the  lien,  and  share  ^ro  rata  in  the  proceeds  of 
the  property  available  for  their  payment.* 

VI.  Effect  of  a  Minority  only  of  the  Dirbctors  beinq  Inter- 
ested. In  the  case  of  the  U.  8.  Rolling  Stock  Co.  y.A.Aff.  W.  X.  Co.*  a  con- 
tract was  made  by  which  the  plaintiff  was  to  furnish  the  defendant  the  roll- 
ing stock  needed  by  it  for  seven  years,  at  a  fixed  rental.  At  the  time  the 
contract  was  entered  into  and  confirmed  by  defendant's  board  of  directors, 
aud  for  some  two  years  afterwards,  five  of  defendant's  board  of  thirteen  di- 
rectors were  the  sole  members  of  plaintiff's  board  of  directors.  It  was  claimed 
also  by  the  plaintiff  that  the  contract  had  been  ratified  by  the  subsequent  ac- 
tion of  defendant's  o£9cer8  and  agents.    The  court  h^d  that  "a  contract 

MS,  where  the  judgment  of  the  court  below  also,  Thompson,  Liabilitr  of  OflBcers,  etc., 

was  affirmed.  p.  397,  ?  24  et  seq.;  Goodfii  v.  Canal  Go.  18 

'91  U.  8.  687.  Ohio  St.  169. 

>  Coons  V.  Tome,  9  Fed.  Hep.  5:{2.    See  >34  Ohio  St.  460. 
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made  between  two  corporations,  through  their  respective  boards  of  directors, 
is  not  voidable  at  the  election  of  one  of  the  parties  thereto  from  the  mere  cir- 
cumstance that  a  minority  of  its  Iward  of  directors  are  also  directors  of  the 
other  company."  Boynton,  J.,  said:  "If  it  be  granted  that  the  confirma- 
tion of  the  contract  by  the  defendant's  board  of  directors  at  the  meeting  of 
August  2,  1872,  was  voidable  in  equity,  at  the  election  of  the  company,  for 
want  of  the  presence  at  that  meeting  of  the  board  of  a  quorum  of  directors 
who  were  not  directors  of  the  plaintiff,  it  nevertheless  appears  that  the  board 
was  composed  of  18  persons,  a  clear  majority  of  whom  were  affected  witli  no 
incapaci^  to  act  for  the  best  interests  of  the  company,  and  who  sustained 
no  fiduciary  relation  to  the  plaintiff  whatever.  This  majority  possessed  am- 
ple power  to  restrain  and  control  the  action  of  the  minority;  and  if  the  con- 
tract was  voidable  at  the  option  of  the  company,  it  had  full  power  to  express 
the  company's  election  if  it  saw  fit  to  avoid  the  contract.  The  fact  that  some 
of  the  persons  composing  this  majority  might  vote  with  those  who  were 
members  of  both  boards,  and  thereby  create  a  majority  in  favor  of  the  con- 
tract, would  in  nowise  affect  the  vaUdity  of  the  transaction,  nor  relieve  the 
board  from  the  duty  to  move  in  the  matter,  if  they  desired  the  company's  es- 
cape from  liability.  We  have  not,  upon  the  most  diligent  research,  been  able 
to  find  a  case  holding  a  contract  made  between  two  corporations  by  their  re- 
spective ttoards  of  directors  invalid  or  voidable,  at  the  election  of  one  of  the 
parties  thereto,  from  the  mere  circumstance  that  a  minority  of  its  board  of 
directors  are  also  directors  of  the  other  company.  Nor  do  we  think  such  a 
rule  ought  to  be  adopted.  There  is  no  just  reason,  where  a  quorum  of  di- 
rectors, sustaining  no  relation  of  trust  or  duty  to  the  other  corporation,  are 
present,  participating  in  the  action  of  the  board,  why  such  action  should  not 
be  binding  upon  the  company,  in  the  al>sence  of  such  fraud  as  would  lead  a 
court  of  equity  to  undo  or  set  aside  the  transaction.  If  the  mere  fact  that  a 
minority  of  one  board  are  members  of  the  other  gives  the  company  an  option 
to  avoid  the  contract,  without  respect  to  its  fairness,  the  same  result  would 
follow  where  such  minority  consisted  of  but  one  person, -and  notwithstand- 
ing the  board  might  consist  of  20  or  more.  In  our  judgment,  where  a  ma- 
jority of  the  board  are  not  adversely  interested,  and  have  no  adverse  em- 
ployment, the  right  to  avoid  the  contract  or  transaction  does  not  exist  with- 
out proof  of  fraud  or  unfairness,  and  hence  the  fact  that  five  of  the  defend- 
ant's board  of  directors  were  members  of  the  plaintiff's  board,  whatever  may 
have  been  its  effect  on  the  defendant's  right  to  dlBaffirm  or  repudiate  the  con- 
tract, if  exercised  within  a  reasonable  time,  did  not  disable  the  defendant 
from  subsequently  affirming  the  contract,  if  satisfied  with  its  terms,  or  re- 
jecting it  if  not;  nor  did  it  relieve  it  from  the  duty  to  exercise  its  election  to 
avoid  or  rescind  within  a  reasonable  time,  if  not  willing  to  abide  by  its 
terms."  * 

It  may  be  questioned,  from  the  authorities  heretofore  referred  to,  and  the 
general  tendency  of  decisions  upon  the  relations  of  directors  and  other  officers 
to  the  stockholders  and  creditoi-s,  whether  the  foregoing  will  be  accepted  as 
the  correct  view  of  the  effect  of  th'>  presence  of  an  adversely  interested  minor- 
ity. It  is  respectfully  suggested  that  the  stockholders  and  crpditors  contracted 
for  a  full  board  of  impartial,  disinterested  directors.  Judge  Wbxch  well 
said,  in  the  Qoodin  Case,-  "a  director  whose  personal  interests  are  adverse 
to  those  of  the  corporation  has  no  right  to  be  or  act  as  a  director.  As  soon  as 
he  finds  that  he  has  personal  interests  in  conflict  with  those  of  the  roiupany, 
be  ought  to  resign. "  The  doctrine  advanced  by  Judge  Boynton,  on  the  other 
band,  not  only  deprives  them  of  a  full  board  of  such  men,  but  saddles  upon 

'  Pages  465,  467.  See,  also,  Morawetz,  Flaggv.  Manhattan  Ky.  Co.  10  Fed.  Rep. 
Priv.  Corp.  |  245,  note  3,  and  cases  cited ;     413,  433;  Harts  v.  Brown,  77  HI.  226. 

>18  Ohio  St.  183. 
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them  an  interested  minority,  with  all  the  vantage  ground  possessed  through 
the  confidence  of  and  influence  with  their  fellow-ni embers  which  such  di- 
rectors may  have  acquired  by  their  association  together  in  such  relation.  In 
the  Rolling  Stock  Co.  Case,  for  instance,  instead  of  that  company  being  com- 
pelled to  'influence  the  votes  of  seven  members  of  the  board,  as  would  have 
been  the  case  had  all  the  directors  of  the  railroad  company  been  impartial,  it 
was  necessary  for  them  to  secure  only  two  more  in  addition  to  those  who  com- 
posed the  hosiri  of  the  roDing  stock  company.  If  the  question  is  to  turn  upon 
the  unfairness  of  the  contract,  it  is  believed  that  as  to  many  exceedingly  prej- 
udicial contracts  it  will  be  almost  impossible  for  those  objecting  to  show  them 
to  be  such.  "Besides,"  as  said  by  Judge  McChakt,i  "where  shall  we  draw 
the  lines?  If  the  presence  of  two  interested  directors  in  the  board  at  the 
time  of  the  ratification  does  not  vitiate  the  act,  would  the  presence  of  a  lai^er 
number  of  such  directors  have  that  efCect,  and,  if  so,  what  number?"^ 

Vn.  DiRECTOKS  Personally  Liable.  Directors  are  personally  respon- 
sible for  frauds  and  losses  resulting  from  gross  negligence  and  inattention  to 
the  duties  of  their  trust.'  The  opinion  of  Judge  Hughes,  in  Trmteea  v.  Bon- 
seinx,  is  an  exhaustive  examination  of  the  question.  Achtrman  v.  Ualsey 
grows  out  of  the  celebrated  Mechanics'  Xational  Bank  of  Newark,  New 
Jersey,  failure,  caused  by  Baldwin,  its  cashier,  embezzling  over  82,0b0,000 
of  the  bank's  funds.  The  chancellor  there,  upon  demurrer,  sustained  a  bill 
filed  by  a  creditor  and  stockholder  against  the  president  and  directors,  alleg- 
ing gross  neglect  of  duty  and  mismanagement  in  permitting  such  loss,  where 
reasonable  care  would  have  prevented  it.  He  held  that  the  directors  are  bound 
to  use  reasonable  diligence,  such  as  men  usually  exercise  in  their  own  affairs 
of  a  similar  nature.  The  bill  must  be  for  the  benefit  of  aXL  stockholders  and 
creditors.    As  to  liability  for  fraudulent  issue  of  stock,  see  Langdon  v.  Fogg.* 

VIII.  Limitations  upon  Power  of  Majority  or  Stockholders.  The 
holders  of  a  majority  of  the  stock  of  a  corporation  may  legally  control  the 
company's  business, ^prescribe  its  general  policy,  make  themselves  its  agents, 
and  take  rea.<!oaable  compensation  for  their  services.  But,  in  thus  assuming 
the  control,  they  also  take  upon  themselves  the  correlative  duty  of  diligence 
and  good  faith.  They  cannot  lawfully  manipulate  the  company's  business  in 
their  own  interests  to  the  injury  of  other  stockholders.  They  cannot  by  their 
votes  in  a  stockholders'  meeting  lawfully  authorize  its'  ofiicers  to  lease  its 
property  to  themselves,  or  to  another  corporaUon  formed  for  the  purpose  and 
exclusively  owned  by  them,  unless  such  lease  is  made  in  good  faith  and  is 
support-ed  by  an  adequate  consideration;  and,  in  a  suit  properly  prosecuted  to 
set  aside  such  a  contract,  the  burden  of  proof,  showing  fairness  and  adequacy, 
is  upon  the  party  or  parties  claiming  thereunder.  All  doubts  will  be  solved 
in  ravor  of  the  corporation  for  whom  such  stockholders  assumed  to  act.* 

IX.  Stockholders  Imteaching  Action  of  Directors— Prerequisites. 
A  stockholder  in  a  corporation  cannot  set  aside  the  transactions  of  its  direct- 
ors unless  he  held  his  interest  at  the  time  of  the  proceeding  complained  of, 
nor  unless  he  has  exhausted  all  the  means  within  his  reach  to  obtain  redress 
without  resort  to  a  court  of  law."  He  must  make  every  reasonable  effort  to 
get  the  proper  officers  of  the  corporation  to  take  action,  before  he  will  be  per- 

JTbomas  v.  Hy.  Co.  2  Fed.  Rep.  879.  Ackerman  v.  Halsey,  17  Cent.  Law  J.  433, 

«8ee  same  case,  109  TJ.  8. 522,  8. 0.  .1  Sup.  (N.  J.  Ch.  Ct.) 
Ct.  Rep.  316,  where  the  holding  of  Judge         *  18  Fed.  Rep.  5. 

McCbart  as  to  the  voidability  of  the  con-         »  Meeker  v.  winthrop  Iron  Co.  17  Fed. 

tract  was  affirmed.  Rep.  48,  and  note  by  IVaiicis  Wharton. 

»  Trustees  v.  BoaseiuJC,  3  Fed.  Rep.  817 ;         «  Dirupfel  v.  Ohio  &  M.  Ry.  Co.  3  Sup.  Ct. 


Rop.  573 ;  110  U.  8.  209. 
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mitbed  to  sue  in  behalf  the  corporation  himself.'  In  ffatoes  t.  Oakland*  the 
supreme  court  of  the  United  States  held  that,  in  order  to  entitle  a  stockholder 
to  sue  in  behalf  of  the  corporation,  there  must  be  shown:  "(1)  Some  action 
or  threatened  action  of  the  directors  or  trustees  which  is  beyond  the  author- 
ity conferred  by  the  charter  or  the  law  under  which  the  company  was  organ- 
ized; or  (2)  such  a  fraudulent  transaction,  completed  or  threatened  by  them, 
either  among  themselves  or  with  some  other  party,  or  with  shareholders,  as 
will  result  in  serious  injury  to  the  company  or  the  other  shareholders;  or  (3) 
that  the  directors,  or  a  majority  of  them,  are  acting  for  their  own  interests 
in  a  manner  destructive  of  the  company,  or  the  rights  of  the  other  sharehold- 
ers; or  (4)  that  the  majority  of  the  shareholders  are  oppressively  and  illegally 
pursuing,  in  the  name  of  the  company,  a  course  in  violation  of  the  rights  of 
the  other  shareholders  which  can  only  be  restrained  by  a  court  of  equity;  (5) 
it  must  also  be  made  to  appear  that  the  complainant  made  an  earnest  effort 
to  obtain  redress  at  the  hands  of  the  directors  and  shareholders  of  the  corpo- 
ration, and  that  the  ownership  of  the  stock  was  vested  in  him  at  the  time  of 
the  transactions  of  which  be  complains,  or  was  thereafter  transferred  to  him 
by  operation  of  law." 

X.  Demand  rPON  Directors  to  Sue,  before  Stockholder  oak  do 
so,  NOT  Necessary,  when.  "If  the  agents  of  the  corporation,  in  whom 
the  authority  to  direct  its  litigation  is  vested,  are  themselves  guilty  of  a 
wrong  against  the  corporation,  a  court  of  equity  will  interfere  at  the  suit  of 
a  stockholder  to  protect  his  interest  in  the  corporation,  without  requiring  him 
first  to  request  the  guilty  agents  to  proceed  in  the  namer  of  the  corporation 
against  themselves."' 

XI.  Compensation  of  Officers.  When  an  officer  of  a  corporation  per- 
forms the  usual  and  ordinary  duties  of  his  office,  vs  defined  by  the  charter 
and  by-laws,  he  cannot  recover  any  compensation  therefor  unless  it  has  been 
so  specially  agreed.*  And  a  subsequent  vote  of  the  board  of  directors  to  pay 
a  director  or  other  officer  for  his  services,  when  there  was  no  previous  agree- 
ment, is  not  binding. >  In  Loan  Association  v.  Steinmetz,'  defendant,  a  di- 
rector, was  chairman  of  committee  on  short  loans.  His  duties  were  quite, 
burdensome.  No  salary  had  been  agreed  upon,  but  after  he  had  held  the 
position  a  year  and  a  half  the  board  of  directors  voted  him  a  salary  of  S200  a 
year,  and  ordered  him  paid  6300  back  salary,  for  whieli  an  order  was  issued 
to  him.  He  brought  suit  upon  it,  and  recovered  judgment  in  the  lower 
court,  but  the  supreme  court,  in  reversing  it,  said:  "We  regard  it  as  con- 
trary to  all  sound  policy  to  allow  a  director  of  a  corporation,  elected  to  serve 
without  compensation,  to  recover  payment  for  services  performed  in  that 
capacity,  or  as  incidental  to  his  office.  It  would  be  a  sad  spectacle  to  see  the 
managers  of  any  corporation,  ecclesiastical  or  lay,  civil  or  eleemosynary^  as- 
sembling together  and  parceling  out  among  themselves  the  obligations  or 
other  property  of  the  corporation  in  payment  for  their  past  services.  The 
expectation  of  a  director  that  he  was  to  receive  compensation,  there  being  no 

'Memphis  City  v.  Dean,  8  Wall.  73;  Kep.506;  S.C.65low»,  104;  39Amer.Eep. 
Cook  V.  Berlin  Mills  Co.  6  Reporter,  188 ;  167 ;  Austin  City  R.  Co.  v.  Swisher,  15  Re- 
Davenport  V.  Dows,  18  Wall.  626 :  Taylor  porter,  760,  {Tex.  Ct.  App.) 
V.  Holmes,  14  Fed.  Rep.  498;  Detroit  v.  'Pierce,  R.  R.  31;  loan  Ass'n  v.  Stone- 
Dean,  108  V.  S.  537 ;  S.  0.  1  Sup.  Ct.  Rep.  metz,  29  Pa.  St.  534 ;  Kllpatrick  v.  Bridge 
660;  Bissit  v.  Ky.  Riv.  NaT.  Co.  15  Fed.  Rep.  Co.  49  Pa.  St.  118 ;  Dunston  v.  Qas  Co.  3  B. 
361,  note.  &  A.  125 ;  Holder  v.  L.,  etc.,  Co.  71  lU.  106 ; 

>  104  U.  S.  450 ;  S.  0.  21  Amer.  Law  Reg.  Manx  Ferry  Qravel  Co.  ▼.  Branegan,  40 

(N.  8.)  252 ;  14  Cent.  Law  J.  288.  Ind.  361 ;  N.  y .,  etc.,  R.  Co.  v.  Ketchmn, 

'  Morawetz,  Priv.  Corp.  i^  386,  and  cases  37  Conn.  170 ;  Austin  City  R.  Co.  v.  Swisher, 

cited.    See,  alpo,  note  to  Bissit  v.  £y.  Riv.  snpra.    And  see  cases  collected  in  Pierce, 

Nav.  Co.  15  Fed.  Rep.  353,  361.  B.  R.  81,  and  notes. 

*CiUzens'  Nat.  Bank  v.  ElUott,  7  N.  W.  'Supra. 
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prevlouB  vote  or  promise,  does  not  entitle  him  to  it.  The  rule  which  exdudes 
compensation  applies  to  the  president  cliosen  by  the  directors  from  their  own 
iiiunt)er,  and  also  to  a  treasurer  when  a  director."  The  supreme  court  of 
Kansas,  in  a  lute  case,  after  an  exhausliTs  examination  of  the  question,  con- 
clude: "We  do  not  ag^ee  with  all  the  authorities  heretofore  cited  as  to  the 
lack  of  power  on  the  part  of  the  directors  to  appropriate  money  in  payment 
of  the  salary  of  the  cashier  or  other  ofBcer  after  the  services  have  been  ren- 
dered, and  in  cases  when  such  cashier  or  otlier  officer  happens  to  be  adi- 
.rector.  We  thinlL  the  rule  is,  in  the  absence  of  positive  restrictions,  that, 
when  no  salary  is  prescribed,  one  appointed  to  an  executive  offine,  like  that 
of  cashier,  is  entitled  to  reasonable  compensation  for  his  services,  and  that 
the  directors  have  power  to  fix  the  salary  after  the  expiration  of  the  term  of 
office,  and  this,  though  such  appointee  is  also  a  director,  and  continues  to  be 
such  while  holding  the  independent  office."  > 

For  extra  seroices  an  officer  receiving  a  salary  is  not  entitled  to  compensa- 
tion, unless  there  was  an  express  agreement,  or  snch  circumstances  as  to 
raise  a  presumption,  that  the  parties  intended  them  to  be  paid  for;  and  the 
mere  fact  that  the  services  were  rendered  would  not  raise  such  presumption.' 
In  Santa,  etc.,  Aaa^n  v.  MencUth,*  on  the  contrary,  the  doctrine  seems  to  be 
announced  that  in  the  absence  of  circumstances  indicating  a  different  under- 
standing, merely  rendering  the  services  would  raise  an  implied  contract  for 
compensation  whenever  that  result  would  follow  between  private  individuals. 

Ctncinnatt,  May,  1884.  J.  0.  Harfeb. 

iPew  V.  First  Nat.  Bank  of  Gloucester,  »49  Md.  389;  8.  C.  33  Amer.  Eep.  284. 

130  Mass.  391. 


Wbllb  and  another  v.  Lansbbik  and  others. 
(OirouU  Oourl,  If.  D.  Iowa,  B.  D.    April  29, 1884.) 

1.  Fraudtili:nt  Convbyakce— Chattel  Mortoagb — Resebyattons  m  Favor  of 

MOKTOAOOR. 

A  chattel  mortgage  reserving  to  the  mortgagor  the  right  to  dispose  of  the 
goods  in  the  usual  course  of  trade,  provided  the  stock  be  kept  up,  is  void  with 
respect  to  the  creditors  of  the  mortgagor. 

2.  Same — Nor  Curbd  by  PoasEssroN  Afterwards  Taken. 

Possession  taken  by  the  mortgagee  under  a  chattel  mortgage,  oHginallj  void 
as  in  fraud  of  creditors,  before  it.s  validity  is  atiacked  by  them,  is  aSected  with 
the  origianl  fraud,  and  gives  the  mortgagee  no  rights  against  the  mortgugor's 
creditors,  who  can  at  once  attach  the  property. 

At  Law. 

Hendergon,  Hurd  db  DanUls,  for  plaintiffa. 

C.  P.  Brown  and  Robinson,  Powers  db  Lacy,  for  garnishees. 

Shibas,  J.  The  defendants,  C.  H.  Langbein  &  Bro.,  were  engaged 
in  the  mercantile  bnsiness  at  Ossian,  Iowa,  and  on  the  twenty-eighth 
day  of  September,  1883,  they  executed  a  chattel  mortgage  on  their 
entire  stock  of  merchandise,  together  with  their  store  fixtures  and 
books  of  account,  and  all  the  additions  to  be  made  to  the  stock,  to  se- 
cure payment  of  a  promissory  note  of  $916,70,  due  one  Louisa  Wight, 
payable  September  28,  1884.    And  on  the  same  day  they  executed  a 
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eecond  mortgage  on  the  same  property  to  one  Ferdinand  Langbein, 
to  secure  a  promissory  note  of  $575,  payable  January  2,  1885.  On 
the  ninth  of  October,  1883,  they  executed  a  third  mortgage  on  the 
same  property  to  Davis  &  Madary  to  secure  a  note  of  $248.19,  pay- 
able October  9,  1884.  Each  of  these  mortgages  contains  the  pro- 
vision that  the  "grantors  have  the  right  to  dispose  of  the  goods  in 
the  usual  course  of  trade,  provided  they  keep  up  the  stock." 

Between  the  twenty-sixth  of  July  and  twenty-eighth  of  September, 
1 883,  the  plaintiifs  sold  on  credit  to  C.  H.  Langbein  &  Bro.  goods  to  the 
amount  of  $518.34,  and  on  the  Hfteenth  of  October,  1883,  this  suit  was 
brought  to  recover  therefor,  a  writ  of  attachment  being  issued,  which 
was  servdd  by  garnishing  M.  J.  Carter,  Louisa  Wight,  P.  Langbein, 
Davis  &  Co.,  and  others,  service  being  made  October  16,  1883.  By 
agreement,  the  answer  given  by  M.  J.  Carter  stands  as  the  answer  of  all 
the  garnishees,  and  from  it  it  appears  that  on  the  tenth  of  October,1883, 
M.  J.  Carter,  as  attorney  and  agent  for  the  several  mortgagees  named, 
took  possession  of  the  mortgaged  property,  and  lias  since  converted 
the  same  into  cash,  and  holds  the  money  thus  realized  in  his  posses- 
sion, claiming  that  it  should  be  applied  in  payment  of  the  mortgages 
above  described. 

'  The  plaintiffs  claim  that  the  mortgages  are  void  as  against  creditors, 
and  the  question  for  determination  is  as  to  the  validity  of  the  mort- 
gages as  against  the  attaching  creditors.  As  the  mortgages  in  ex- 
press terms  provide  that  the  mortgagors  should  remain  in  possession, 
with  the  right  to  sell  the  mortgaged  property  in  the  usual  course  of 
trade,  they  come  within  the  rule  laid  down  in  Robitieon  v.  Elliott,  22 
Wall.  513,  and  Crooks  v.  Stuart,  2  McCrary  13,  S.  C.  7  Fed.  Ebp.  801, 
wherein  it  is  declared  that  the  reservation  of  such  rights  to  the  mort- 
gagor, upon  the  face  of  a  mortgage,  shows  conclusively  that  it  is  in- 
tended as  a  shield  and  protection  to  the  mortgagor,  and  operates  as 
a  fraud  upon  the  rights  of  the  creditors  of  the  mortgagor,  and  is  there- 
fore void. 

lOn  behalf  of  the  mortgagees  it  is  claimed  that,  granting  the  cor- 
rectness of  the  rule  recognized  in  the  cases  cited,  it  is  not  applicable 
td  the  present  case,  for  the  reason  that  the  mortgagees,  through  their 
agent,  had  taken  possession  of  the  property  before  the  writ  of  attach- 
ment in  favor  of  plaintiffs  was  served  by  garnishment  of  the  mort- 
gagees and  their  agent.  As  already  stated,  the  answer  of  the  garnishee 
shows  that  he  received  possession  of  the  property  under  the  mort- 
gages as  agent  of  the  mortgagees.  The  facts  do  not  present  a  case 
wherein  all  rights  under  the  mortgages  were  abandoned,  and  the  par- 
ties entered  into  a  new  and  wholly  independent  arrangement,  whereby 
the  goods  were  placed  in  the  hands  of  the  garnishee  as  a  pledge  for 
the  payment  of  the  debts  due  the  parties  named  as  mortgagees.  The 
possession  of  the  goods  was  delivered  to  the  mortgagees  for  the  pur- 
pose of  fulfilling  the  conditions  of  the  mortgages,  and  the  possession 
was  held  under  the  terms  thereof,  and  not  by  virtue  of  any  new  con- 
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tract.  The  point  to  be  decided,  therefore,  is  whether  the  taking  pos- 
session  of  the  mortgaged  property  by  the  mortgagee  in  pursuance  of 
the  terms  of  the  mortgage,  before  any  creditor  attacks  the  validity  of 
the  conveyance,  will  validate  a  mortgage  which  contains  provisions 
showing  that  it  is  a  fraud  upon  the  rights  of  creditors.  Counsel  for 
the  mortgagees  cite  in  favor  of  the  affirmative  of  the  proposition  the 
cases  of  Congreve  v.  Evetts,  10  Bxch.  298 ;  Read  v.  Wilson,  22  111.  379 ; 
Brown  v.  Webb,  20  Ohio,  889. 

In  Congreve  v.  Evetts  the  question  was  as  to  the  efiPeot  of  a  bill  of 
sale  of  future  crops.  It  was  held  that  the  execution  of  the  bill  of  sale 
did  not  create  any  lien,  legal  or  equitable,  upon  the  future  crops,  bat 
that  if,  after  the  crops  were  growing,  actual  possession  thereof  was 
delivered  to  the  creditor,  he  could  hold  the  same  against  an  execu* 
tion  creditor.  The  point  decided  was  that  an  executory  contract, 
which  may  be  inefiFectual  at  its  date  to  create  a  lien  upon  property 
not  then  in  existence,  may  be  rendered  binding  and  complete  by  de- 
,livery  of  possession  after  the  property  has  been  created  or  acquired. 

In  Read  v.  Wilson  the  decision  is  based  upon  the  construction  of  a 
statute  then  in  force  in  Illinois,  by  which  it  was  provided  that  by  the 
insertion  of  certain  clauses  in  the  mortgage  the  mortgagor  might  be 
authorized  to  remain  in  possession  for  two  years.  The  court  held 
that  the  provisions  of  the  mortgage  did  not  comply  with  the  require- 
ments  of  the  statute,  and  did  not  therefore  authorize  the  mortgagor 
to  remain  in  possession,  but  that  as  the  mortgagee  took  possession  of 
the  property  before  any  other  creditor  obtained  a  lien  thereon,  such' 
possession  would  cure  the  fraud,  if  any,  imputed  by  reason  of  the  fact 
that  the  mortgagor  had  continued  in  possession  for  a  time  contrary 
to  the  terms  of  the  statute. 

In  Brown  v.  Webb  it  appeared  that  one  Gamier,  being  insolvent, 
made  a  transfer  of  property  to  one  Bour,  which  transfer  was  in  fraud 
of  his  creditors.  Brown  &  Co.,  creditors  of  Gamier,  with  knowledge 
of  the  fraud  in  the  transfer  from  Garnier  to  Bour,  procured,  with  Gar- 
nier's  consent,  a  chattel  mortgage  from  Bour  upon  the  property  trans- 
ferred to  him,  to  secure  the  debt  due  them  from  Gamier.  The  court 
held  that  the  transfer  from  Garnier  to  Bour,  though  void  as  against 
creditors,  was  good  as  between  them,  and  conveyed  the  legal  title  to 
Bour,  and  that  Webb  &  Co.  were  justified  in  getting  security  for  the 
debt  due  them  from  Garnier,  by  taking  the  mortgage  from  Bour,  as 
thereby  they  got  security  on  Garnier's  property,  the  title  of  which  was 
in  Bour. 

Of  these  cases,  therefore,  the  only  one  that  has  any  bearing  upon 
the  question  at  issue  is  that  of  Read  v.  Wilson,  and  in  that  case  the 
court  was  ruling  solely  upon  the  fact,  that  the  mortgagee  had  not 
promptly  taken  possession  under  a  mortgage  which,  by  its  terms,  re- 
quired him  to  take  possession. 

In  Robinson  v.  Elliott  and  Crooks  v.  Stuart,  supra,  it  appears  from 
the  statement  of  facts  in  each  case  that  possession  under  the  mort- 
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gage  had  been  taken  before  the  attaching  creditors  had  obtained  any 
lien  upon  the  property,  yet  it  was  not  held  that  this  fact  in  any  way 
affected  the  conclusion  announced. 

The  supreme  court  of  California,  in  Chenery  v.  Paimer,  6  Cal.  123; 
the  supreme  court  of  New  York,  in  Delaware  v.  Ensign,  21  Barb.  85 ; 
and  Dutcher  t.  Suiartwood,  15  Hun,  31;  the  court  of  appeals  of  New 
York,  in  Parshall  v.  Eggert,  54  N.  Y.  18 ;  the  supreme  court  of  Wis- 
consin, in  Bliiheslee  v.  Rossman,  43  Wis.  116;  and  the  supreme  court 
of  Id!innesota,  in  Stein  v.  Munch,  24  Minn.  390, — all  hold  that  where 
the  mortgage  is  void  for  fraud  as  to  creditors,  taking  possession  there- 
under, before  a  lien  is  obtained  on  the  property  in  favor  of  a  creditor, 
will  not  render  it  valid.  The  fraud  existing  in  the  mortgage  itself 
vitiates  all  steps  taken  under  it. 

Without  citing  further  authorities  upon  the  proposition,  it  seems  to 
me  clear  that  the  cases  last  named  announce  the  true  rule.  If  the 
mortgage  under  which  possession  is  taken  is  fraudulent  and  void  as 
( to  creditors,  then  the  effort  to  enforce  it  by  taking  possession  under  it 
cannot  purge  it  of  the  existing  fraud,  nor  render  valid  as  against  cred- 
itors that  which  the  law,  on  grounds  of  public  policy,  declares  to  be 
fraudulent  and  therefore  void.  When  a  chattel  mortgage,  bill  of  sale, 
or  other  like  instrument  is  imperfect  through  insuiBcienib  description, 
or  because  the  property  is  not  then  in  existence,  or  because  the  mort- 
gagee did  not  promptly  take  possession,  or  record  the  mortgage,  or 
for  any  reason  not  bottomed  on  fraud,  then  taking  possession  may 
render  complete  and  valid  that  which  was  before  incomplete;  but 
when  the  invalidity  of  the  conveyance  is  caused  by  the  fact  that  it  is 
a  fraud  upon  the  rights  of  third  parties,  upon  what  principle  can  it 
be  held  that  enforcing  the  fraudulent  mortgage,  by  taking  possession 
under  it,  shall  have  the  effect  of  validating  it  ?  The  title  and  rights 
of  the  mortgagee  are  based  upon  the  mortgage.  He  enters  into  pos- 
session under  and  by  virtue  of  the  mortgage.  If  the  mortgage  is 
void  as  to  creditors  by  reason  of  fraud,  the  title  and  possession  based 
thereon  must,  if  attacked  by  creditors,  fall  with  the  foundation  on 
which  they  rest.  Any  other  rule  would  in  most  cases  enable  the  par- 
ties to  the  fraud  to  reap  the  benefits  of  their  fraudulent  practices,  as 
in  that  case  a  debtor  could  give  a  chattel  mortgage  upon  his  property 
to  a  favored  creditor  or  friend,  remain  in  possession,  continue  to  seU 
in  the  usual  course  of  trade,  use  the  proceeds  for  his  own  purposes, 
and  still  protect  the  mortgage  from  successful  attack  by  being  suffi- 
ciently on  the  alert  to  hand  over  possession  to  the  mortgagee  just  be- 
fore the  injured  creditors  make  a  levy  upon  the  property. 

As  the  mortgages  to  Louisa  Wight,  F.  Langbein,  and  Davis  St 
Madary  are  void  as  to  creditors  by  reason  of  the  stipulations  therein 
contained,  the  property  passing  into  the  possession  of  the  mort- 
gagees was  the  property  of  G.  H.  Langbein  &  Bro.,  for  the  value  of 
which  the  garnishees  must  respond,  to  the  plaintiffs,  so  far  as  the 
same  may  be  needed  to  pay  the  judgment  in  favor  of  plaintiffs. 
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Gabtsidk  Coal  Go.  v.  MaxweiiL  and  others.' 
{areuU  Court,  B.  D.  Miuouri.    April  22, 1884.) 

1.  DBPosmoitB— Place  or  Taking. 

Depusitions  will  not  be  suppressed  because  taken  at  a  different  place  from 
the  one  named  in  the  notice,  if  taken  in  the  presence  of  both  parties  or  their 
representatives.    . 

2.  Bame— CSRTiFioATE — Intxbest. 

The  certificate  of  the  officer  before  whom  depositions  have  been  taken  should 
state  that  he  is  disinterested,  and  is  not  the  attorney  or  counsel  of  either  party 
to  the  suit. 

3.  Bamb — Akendkent. 

Where  ihe  certificate  fails  to  state  these  facts,  leave  will  be  given  to  with 
draw  the  depositions  in  order  that  the  certificate  may  be  amended. 

At  Law.  Motion  by  defendant  to  suppress  depositions  taken  in 
behalf  of  the  plaintiff. 

Hiram  J.  Orover,  for  plaintiff. 

Henry  Hitchcock,  Lucien  Eaton,  and  Walker  d  Walker,  for  defend- 
ants. 

Bbeweb,  J.  This  is  a  motion  to  suppress  the  deposition  of  a  wit- 
ness taken  on  behalf  of  the  plaintiff.  The  first  ground  of  the  motion 
is  that  there  is  a  defect  in  this,  that  the  notice  named  the  office  of 

,  No.  24  Qaj  street,  Enoxvillo,  Tenn.,  as  the  place  of  taking  the 

deposition,  while  the  certificate  states  that  it  was  taken  at  the  office  of 

,  No.  124  Gay  street,  Knoxville,  Tenn. ;  but  as  the  counsel  and 

parties  on  both  sides  were  repr«sented,  I  cannot  think  that  that  de- 
fect is  immaterial.  The  description,  though  partially  incorrect,  was 
sufficient.  .  It  named  correctly  the  person  at  whose  office  the  deposi- 
tion was  taken,  and  the  only  defect  was  in  the  street  number  of  the 
office.  Besides,  the  party  served  appeared,  and  the  sole  object  of 
notice  is  to  give  an  opportunity  to  appear.  The  other  ground  of  the 
motion  is,  that  the  certificate  does  not  set  forth  that  the  officer  takiag 
the  deposition  was  not  of  counsel  or  attorney  for  either  of  the  parties, 
and  that  he  was  not  interested  in  the  event  of  the  cause.  I  think 
that  is  a  defect.  It  should  appear  affirmatively  on  the  face  of  the 
certificate  that  the  officer  taking  the  deposition  was  disinterested,  just 
as  much  as  it  should  appear  that  the  officer  was  one  of  the  class  of 
officers  authorized  to  take  depositions.  The  mere  aignature  of  A.  B., 
without  any  designation  of  his  office,  or  any  description  of  his  capac- 
ity to  take  the  deposition,  would  be  insufficient ;  and  so  the  fact  that 
he  is  disinterested  should  appear  affirmatively  somewhere  in  the  cer- 
tificate. It  was  affirmed  and  denied  by  the  respective  counsel  on 
the  argument  that  a  different  ruling  had  been  made  by  my  predeces- 
sor, but  no  case  was  cited.  It  is  true  that  there  are  a  couple  of 
cases  in  2  Granoh  which  seem  to  differ  from  this  view,  yet  I  think  the 

> Reported  by  Benj.  F.  Rex,  Esq.,  of  the  St.  Louis  bar. 
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rule  is  that  it  should  appear  affirmatively  on  the  face  of  the  certifi- 
cate that  the  officer  was  one  authorized  bj  the  statute  to  take  depo- 
sitions. 

It  was  suggested,  during  the  argument  on  this  motion,  that  if  the 
ruling  should  be  in  this  direction  an  application  would  be  made  for 
leave  to  withdraw  the  deposition,  and  have  that  defect  corrected  by 
the  officer  taking  it.  I  think,  under  the  circumstances,  that  would  be 
perfectly  fair.  The  order,  therefore,  will  be  thart  the  motion  be  con- 
tinned,  and  leave  given  to  plaintiff  to  withdraw  the  deposition  for  the 
purpose  of  having  that  defect  corrected  by  the  officer.  Of  course, 
this  does  not  open  the  deposition  for  further  testimony,  or  for  any 
other  change  than  simply  to  correct  that  defect  in  the  certificate. 


CiTT   AND   CODNTI   OF    SaN   FbANCISCO   V.  JONSS. 
(Circuit  Court,  D.  California.    May  8, 1884.) 

1.  Action  fob  Delinquent  Taxes — Statute  of  Limitations— Citt  and  County 

Part  of  State— Bection  345,  Code  Civil  Proc. 

In  an  action  by  a  city  and  a  county  for  delinquent  taxes,  a  part  of  which  is 
for  the  benefit  of  a  state,  the  city  and  the  county  will  be  treated  as  a  part  of 
the  state,  as  to  their  share,  and  the  statute  of  limitations  will  run  against  the 
action,  under  section  345,  Code  Civil  Proc. 

2.  Delinquent  Taxes— Action  for,  by  City  and  County  —  St.'^tute  of  Lim- 

itations Bars— Sections  312,  338,  339,  .S43,  345,  Code  Civil  Proc. 

An  action  for  delinquent  taxes  brought  by  a  city  and  a  county,  and  in  part 
for  the  benefit  of  a  state,  eight  years  after  they  became  delinquent,  is  barred 
by  the  statute  of  limitations,  under  sections  312,  338,  339,  343,  and  345  of  the 
Code  of  Civil  Procedure. 

8.  Action  to  Collect  Tax  Unnecessar'y  —  Sections  3716,  3717,  Pol.  Code — 
Statctk  of  Limitations  Huns  against  Delinquent  Taxes. 

Ho  action  is  necessary  to  collect  a  valid  tax,  under  sections  3716,  3717  of  the 
Political  Code.  These  sections  do  not  take  an  action  for  delinquent  taxes  out 
of  the  statute  of  limitations. 

4.  Lien  for  Taxes— When  Barred— Delinquent  Tax  Cases. 

A  lien  for  taxes  is  an  incident  to  the  tax,  and  when  an  artion  to  recover  th& 
de)>t  is  barred,  the  lien  is  also  barred.  This  applies  la  delinquent  tax  cases  as 
well  as  to  mortgages. 

Demurrer  to  an  Action  to  Collect  Delinquent  Taxes. 

B.  C.  Whitman,  for  defendant. 

John  P.  Bell  and  Louis  H.  Slmrp,  for  plaintiff. 

Before  Sawvbk  and  Sabin,  JJ. 

This  is  an  action  brought  under  the  act  of  1878,  and  supplement- 
ary act  of  the  same  year,  (St.  1877-78,  pp.  338,  962,)  to  recover  city 
and  county,  and  state  taxes,  for  the  fiscal  year  1876-76,  ending  Jun«»^ 
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30,  1876,  with  5  per  cent,  penalty,  and  2  per  cent,  per  month  inter- 
est on  the  citj  and  county's  portion  from  August  2,  1876,  and  on 
the  state's  portion,  from  January  3,  1876.  The  complaint  was  filed 
Octrtber  5, 1883, — eight  years  or  more  after  the  city  and  county  taxes 
became  delinquent.  Defendant  demurs  on  the  ground,  among  oth- 
ers, that  the  action  is  barred  by  the  statute  of  limitations,  and  we 
think  the  objection  ^ood.  The  provisions  of  the  Code  of  Civil  Pro- 
cedure relied  on  are  as  follows : 

Sec.  312.  "Civil  actions  can  only  be  commenced  within  the  periods  pre- 
scribed in  this  title,  after  the  cause  of  a6tion  shall  have  accrued,  except  where, 
lu  special  cases,  a  different  limitation  is  prescribed  by  statute." 

Sec.  338.  "Within  three  years:  (1)  An  action  upon  a  liability  created  by 
statute,  other  than  a  penalty  or  forfeiture." 

Sec.  839.  "Within  two  years:  (1)  An  action  upon  a  contract,  obligation,  or 
liabilit/,  not  founded  upon  an  instrument  of  writing. " 

Sec.  "843.  "An  action  for  relief  not  hereinbefore  provideid  for,  must  be  com- 
menced witliin  four  years  after  the  cause  of  action  shall  have  accrued. " 

Sec.  345.  "The  limitations  prescribed  in  thi!)  chapter  apply  to  actions 
brought  in  tli«  name  of  the  state,  or  for  t?ie  ben^t  of  the  it^te,. ia  the  same 
manner  as  to  actions  by  private  parties." 

Part  of  the  amount  claimed  is  for  the  benefit  of  the  slate,  and,  for 
the  purposes  of  the  action,  the  most  favorable  aspect  of  the  case  is 
that  the  city  and  county,  as  to  its  own  share  of  the  taxes  sued  for, 
must  be  treated  as  a  part  of  the  state;  for  if  the  plaintiff,  with  re- 
spect to  its  share,  is  to  be  regarded  as  a  mere  corporation,  then  the 
statute  of  limitations  applies  without  reference  to  the  provisions  of 
section  345.  The  statute,  then,  by  its  express  terms  applies  to  this 
action.  We  think  the  three-years  limitation  of  clause  1,  §  338,  ap- 
plicable at  least  as  to  the  tax, — the  principal  thing  sued  for, — aud 
the  incident  doubtless  follows  the  principal  thing  claimed.  It  is  a 
liability  created  by  statute,  within  the  meaning  of  the  Code.  If  not, 
then  it  is  an  "obligation  or  liability  not  founded  upon  an  instrument 
in  writing,"  and  the  two-years  limitation  applies.  If  neither  of  these 
provisions  is  applicable,  then  certainly  the  action  is  "for  relief  not 
hereinbefore  provided  for,"  and  under  this  general  residuary  clause 
is  barred  in  four  years.  In  either  event  the  time  has  run  twice  over. 
We  think  the  three-years  limitation  applies,  in  which  case  the  stat- 
ute has  run  nearly  three  times  the  prescribed  limitation.  No  decis- 
ion of  the  courts  of  the  state  of  California  determining  this  point 
has  been  cited,  and  we  are  aware  of  none  upon  the  question.  The 
supreme  court  of  Nevada  has  decided  the  precise  point  upon  the  stat- 
ute of  that  state,  which  is  entirely  similar  in  its  provisions,  and  the 
statute  was  held  to  apply,  and  to  bar  the  action.  State  v.  Y.  J.  S. 
M.  Co.  14  Nev.  226. 

Sections  8716  and  3717  of  the  Political  Code  are  as  follows : 

Sec.  8716.  "Every  tax  has  the  effect  of  a  judgment  against  the  person,  and 
every  lien  created  by  this  title  has  tlie  force  and  effect  of  an  execution  duly 
levied  against  all  property  of  the  delinquent.    The  judgment  is  not  satisfied 
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nor  the  lien  removed  until  the  tazea  are  paid,  or  the  property  sold  for  Owpay- 
ment  thereof. " 

Sec.  8717.  "Every  tax  due  upon  personal  property  is  a  lien  upon  the  real 
property  of  the  owner  thereof,  from  and  after  12  o'clock  u.  of  the  first  Mon- 
day in  March  in  each  year." 

Under  these  and  othei;  provisions  of  the  Political  Code  no  action  is 
necessaty  to  collect  a  valid  tax.  But  it  is  claimed  that  these  provis- 
ions take  the  case  of  an  action  under  the  statute  to  recover  a  tax  out 
of  the  statute  of  limitations.  In  the  case  already  cited  the  supreme 
court  of  Nevada,  on  a  similar  statute,  decided  otherwise,  and,  we 
think,  correctly.    Id.  230. 

The  statute  of  Nevada  is  as  follows : 

"Sec.  3127.  Every  tax  levied  under  the  provisions  or  authority  of  this  act 
is  hereby  made  a  lien  against  the  property  assessed,  and  a  lien  shall  attach 
upon  the  real  property  for  the  tax  levied  upon  the  personal  property  of  the 
owner  of  such  real  estate,  on  all  the  property  then  in  this  state,  and  on  all 
other  property  whenever  it  reaches  the  state,  and  shall  not  be  satiaObd  or  re- 
moved until  all  the  taxes  are  paid,  or  the  property  has  absolutely  vested  in  a 
purchaser  under  a  sale  for  taxes."    2  Ck>mp.  Laws  Nev.  178. 

The  lien  is  bat  an  incident  to  the  tax-^the  money  dae^— and,  like 
the  case  of  a  mortgage,  when  an  action  to  recover  the  debt  is  barred, 
the  suit  to  enforce  the  lien  is  also  barred.  This  has  long  been  the 
settled  doctrine  in  this  state  in  relation  to  a  mortgage.  Neither  the 
debt  nor  the  lien  is  extinguished  in  the  case  of  a  mortgage,  in  any 
other  sense  than  in  the  case  of  a  tax,  and  the  statutory  lien  inci- 
dent to  it.  The  remedy  by  action  is  barred,  whatever  the  case  may 
be  as  to  other  remedies.  Besides,  this  is  not  a  suit  to  enforce  a  lien 
at  all.  It  is  a  statutory  action,  and  just  what  the  statute  makes  it. 
It  says  nothing  about  a  lien,  and  authorizes  no  suit  to  enforce  a  lien. 
It  simply  authorizes  the  recovery  of  a  personal  judgment  against  the 
party  charged  with  the  tax,  and  that  is  aU  that  is  sought  in  the  com- 
plaint, and  all  that  the  statute  provides  for.  The  suit  is  an  addi- 
tional statutory  remedy,  and  the  remedy  is  measured  by  the  statute. 
All  suits,  whether  by  the  state,  by  corporations,  or  natural  persons, 
without  other  exceptions  than  those  expressly  made  by  the  statute, 
are  barred  within  the  prescribed  period.  We  are  not  only  satisfied 
that  this  action  is  barred  by  the  statute,  but  we  think  the  policy  of 
the  statute,  limiting  the  time  within  which  the  state  can  sue,  a  good 
policy.  We  see  no  good  reason,  at  this  day,  and  under  our  laws,  for 
the  levy  and  collection  of  taxes,  for  allowing  the  state  to  vex  parties 
with  suits  for  taxes  after  a  lapse  of  many  years,  that  is  not  equally 
applicable  to  private  parties.  The  state  has  officers  specially  ap- 
pointed to  attend  to  these  particular  duties,  and  no  others,  and  if 
they  neglect  their  duties,  the  state  which  appoints  them,  if  any  one, 
should  be  the  party  to  suffer.  To  permit  the  state,  after  a  lapse  of 
many  years,  to  recover  by  suit  taxes  allowed  to  ran  uncollected,  with 
5  per  cent,  penalty,  and,  in  the  language  of  Mr.  Justice  Swaynb,  the 
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"most  devouring  rate"  of  3  per  cent  per  month  interest,  would  be  to 
inflict  unendurable  oppression. 

The  demurrer  must  be  sustained  upon  this  ground,  and  it  is  un- 
necessary to  consider  the  other  grounds  relied  on.     It  is  so  ordered. 


MUKDT  V.  LiDOEBWOOD  MAMUir'd  Go. 
(Cirouit  Court,  8.  D.  New  York.    May  6, 1884.) 

Patent  Law— Dkhiai  of  Costs  ttkobii  St.  }  4922.     . 

St.  i  4922,  applies  to  patentees  without  original  right,  and  not  to  such  aa  hava 
bad  their  rights  impaired  by  their  neglect. 

In  Equity. 

Ernest  Webb,  for  complainant. 

L.  Gifford,  for  defendant  company. 

Whsbijeb,  J.  The  statute,  (section  4922,)  denjring  costs  in  patent 
cases  unless  disclaimer  is  entered  at  the  patent-offiee  before  com- 
mencement of  the  suit,  is,  by  its  terms,  applicable  only  to  patents  in 
which  the  patentee  has,  in  his  speciiication,  claimed  to  be  the  orig- 
inal and  first  inventor  of  substantial  parts  of  the  thing  patented,  of 
-which  he  was  not  such  inventor.  The  orator  did  not  abandon  the 
new  and  expanded  claims  of  his  reissue  on  that  ground,  but  because 
of  his  laches  in  applying  for  the  reissue.  The  statute,  therefore,  does 
not  apply  to  this  case.  And,  as  no  hearing  was  had  upon  the  aban- 
doned claims,  no  other  ground  for  denying  costs  is  made  apparent. 
The  decree  is  therefore  signed,  without  requiring  a  disclaimer  or  de- 
nying costs. 


Digitized  by 


Google 


193  FEDEBAL   SEFOBTKB. 

Batf  BEFBiOERATiNa  Go.  V.  OiLLBTT  and  others. 

{Oircvit  Court,  D.  New  Jertey.    March  25, 1884.) 

1.  Foreign  Btatutks  m  a  Unitsd  Statbs  Coubt— Conbtbuctiow. 

A  statute  of  another  country,  when  considered  by  our  courts,  carries  the 
construction  given  it  by  the  courts  of  that  country. 

2.  Patbht  Law — Constkoction  of  Section  4887,  Rev.  St. 

A  patent  issued  su'^cessively  by  Canada  and  the  United  States,  and  after- 
wards declared  void  ab  initio  by  a  Canadian  court,  does  not  by  that  fact  expire 
in  this  country,  but  will  be  regarded  as  if  it  had  never  existed  in  Canada  at  all. 

On  Motion  to  Vacate  Order,  etc. 

Diekerson  dt  Diekeraon,  for  the  motion. 

John  R.  Bennett,  contra. 

NtsoN,  J.  After  the  validity  of  complainant's  patent  was  sustained 
by  a  decree  of  the  court  entered  November  14,  1881,  the  defendants 
filed  a  petition  setting  forth  that  the  letters  patent,  for  the  infringe- 
ment of  which  the  suit  had  been  brought,  were  letters  patent  of  the 
United  States,  numbered  197,314,  granted  to  John  J.  Bate,  of  New 
York,  on  the  twentieth  of  November,  1877,  for  the  full  term  of  17 
years ;  that  prior  thereto,  to-wit,  January  19,  1877,  letters  patent  of 
the  dominion  of  Canada,  No.  6,938,  had  been  issued  to  said  Bate  for 
the  same  invention,  for  the  term  of  five  years  from  that  date;  that  the 
term  of  the  foreign  patent  had  expired  on  January  9, 1882,  by  reason 
whereof  the  United  States  letters  patent  had  terminated  at  the  same 
time  as  the  Canadian  patent,  under  section  4887  of  the  Bevised  Stat- 
utes: The  petition  further  alleged  that,  the  invention  of  Bate  having 
been  previously  patented  by  him  in  Canada,  the  United  States  letters 
patent  should  have  been  so  limited  on  their  face  as  to  expire  at  the 
same  time  as  the  foreign  patent ;  and  that  the  granting  of  the  patent 
in  the  United  States  for  the  full  term  of  17  years  was  in  direct  vio- 
lation of  said  section  of  the  patent  act,  by  reason  thereof  the  same 
was  null  and  void  ab  initio.  The  petition  prayed  that  the  injunction 
before  ordered  and  issued  should  be  dissolved.  After  consideration 
of  the  case,  the  court  held  that  the  domestic  patent  expired  at  the 
end  of  the  life  of  the  foreign  patent,  and  dissolved  the  injunction. 
See  Bate  Ref.  Co.  v.  Gillett,  13  Fed.  Ekp.  653.  As  it  did  not  seem 
necessary  to  the  decision  of  the  case,  no  opinion  was  expressed  upon 
the  second  allegation  of  the  petition,  that  the  American  patent  was 
void  ab  initio  because  the  term  was  not  limited  upon  its  face  to  the 
life  of  the  foreign  patent. 

A  motion  has  now  been  made  and  heard  to  vacate  the  order  dis- 
solving the  injunction  and  to  I'einstate  the  same  upon  two  grounds: 
(1)  Because  the  superior  court  for  Lower  Canada,  in  the  province  of 
Quebec,  on  a  scire  facias  issued  by  the  attorney  general  (Sir  Archi- 
bald Campbell)  in  and  for  the  dominion  of  Canada,  had  decided  that 
said  letters  patent  No.  6,938,  issued  to  said  Bate,  January  9,  1877, 
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and  the  several  extensions  thereof,  were  void  <d>  initio,  and  had  or- 
dered the  same  to  be  canceled  and  annulled  {is  illegally  granted;  (2) 
because  the  parliament  of  the  dominion  of  Canada,  by  an  act  as- 
sented to  May  25, 1883,  had  declared  that  section  17  of  the  Canadian 
patent  act  of  1872  conferied  a  tejrm  of  15  years  upon  all  patents 
issued  under  its  provisions,  and  that  this  had  been  the  meaning  of 
said  law  from  its  first  enactment. 

It  appears  that  the  question  has  been  raised  in  the  Canadian  courts 
in  regard  to  the  validity  of  the  patent  granted  to  Bate  in  Canada,  the 
existence  of  which  determined  the  life  of  his  American  patent.  The 
fifteenth  section  of  the  Canadian  act  requires  that  every  applicant 
for  letters  patent  shall  deliver  to  the  commissioner,  unless  specially 
dispensed  from  so  doing  for  some  good  reason,  a  neat  working  model 
of  his  invention,  on  a  convenient  scale,  and  exhibiting  its  several 
parts  in  due  proportion,  whenever  the  invention  admits  of  such  a 
model.  In  the  proceedings  by  scire  facias  the  cause  alleged  for  an- 
nulling the  patent  was  that  when  the  letters  were  issued  to  the  ap- 
plicant no  neat  working  model  had  been  delivered  to  the  commis- 
sioner, nor  had  there  been  any- dispensation  granted  or  asked  for; 
and  the  judgment  of  the  court  was  invoked  on  the  question  whether 
a  working  model,  subsequently  furnished,  cured  the  defect  or  failure 
of  the  non-delivery  of  one  in  the  first  instance.  The  twenty-ninth 
section  of  the  act  gave  jurisdiction  to  the  superior  court  for  the  prov- 
ince of  Quebec  over  all  patents  granted  by  the  patent-office,  and  its 
constraction  of  the  statute  must  be  accepted  as  its  true  meaning, 
even  in  those  cases  where  other  courts,  if  left  to  the  exercise  of  their 
own  judgment,  would  be  inclined  to  a  different  view.  It  has  long 
been  accepted  as  a  universal  principle  that  the  judicial  department 
of  every  government,  where  such  department  exists,  is  the  appropriate 
organ  for  construing  the  legislative  acts  of  that  government.  In  El- 
mendorf  v.  Taylor,  10  Wheat.  159,  Chief  Justice  Marshall  empha- 
sized this  doctrine  by  asserting  broadly  that  "no  court  in  the  uni- 
verse, which  professed  to  be  governed  by  principle,  would  undertake 
to  say  that  the  courts  of  Great  Britain  or  of  France,  or  of  any  other 
nation,  had  misunderstood  their  own  statutes,  and  therefore  erect  it- 
self into  a  tribunal  which  should  correct  such  misunderstanding." 

We  have  before  us  the  record,  and  the  final  judgment  of  the  court 
on  the  proceedings  instituted  by  the  attorney  general,  entered  July 
9,  1883,  the  material  part  of  which  is  in  these  words : 

"The  court,  having  heard  the  parties  upon  the  merits  of  the  cause,  ex- 
amined the  proceedings  and  proof  of  record;  heard  the  witness  for  plain- 
tiff, and  having  deliberated,  ♦  *  *  doth  overrule  defendant's  plea,  and 
grant  the  conclusions  of  the  information  in  this  cause  filed,  and  doth  in  con- 
sequence declare  that  the  patent  of  invention  hereinafter  described  was  im- 
properly and  illegally  granted  and  issued,  and  registered  without  jurisdiction 
and  without  authority,  and  that  the  same  was  and  is  ab  initio  null  and  void, 
and  insufficient  to  sedire  for  the  defendant  any  monopoly  such  as  therein 
purports  to  be  granted  to  him,  *  *  *  and  doth  further  cancel  and  an- 
v.20,no.8— 13 
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nul,  ab  initio,  s^d  patent  for  invention,  and  ttie  renewals  tiiereof,  and  tba 
transfer  ttiereof ,  and  the  registrations  ttiereof >  with  costs, "  etc. 

We  have  also  an  exemplified  copy  of  the  certificate  of  said  judg> 
ment,  entered  on  the  margin  of  the  enrollment  of  the  patent  in  the 
office  of  the  commissioner,  as  authorized  and  directed  by  section  SO 
of  the  Canadian  patent  act,  bearing  date  July  13,  1883,  after  which 
entry,  according  to  the  provisions  of  said  section,  "the  patent  shall 
be,  and  be  held  to  have  been,  void,  and  of  no  efFeot,  unless  and  un- 
til the  judgment  be  reversed  on  appeal."  It  is  the  legal  consequence 
of  such  a  judgment  that  the  foreign  patent  never  bad  in  fact  any  ex- 
istence, and  that,  hence,  it  can  have  no  effect  in  shortening  the  term 
of  the  American  patent.  The  latter  stands  for  17  years,  as  if  no  at- 
tempt had  been  made  to  take  out  the  foreign  letters.  In  this  new 
state  of  facts  the  order  dissolving  the  injunction  must  be  vacated,  and 
the  injunction  restored  in  its  former  vigor  atid  force,  unless  the  al- 
legation of  the  defendants  that  the  judgment  was  obtained  by  collu- 
sion deprives  it  of  its  legal  effect.  The  charge  of  collusion  arises 
from  the  fact  that  the  patentee  used  the  machinery,  which  was  the 
only  machinery  accessible  to  him,  to  get  before  the  court  the  question 
of  the  validity  of  his  grant.  The  Canadian  statute  allows  the  writ 
of  scire  faeiat  in  the  name  of  the  attorney  general  of  the  dominion, 
at  the  instance  of  any  private  person,  to  test  the  validity  of  letters 
patent  issued  by  the  sovereign  to  an  inventor.  A  proceeding  was 
first  instituted  by  the  attorney  general  of  the  province  of  Quebec,  but 
the  court  held  that  he  was  not  the  person  contemplated  in  the  act. 
A  new  writ  was  issued,  and  the  information  filed  by  the  attorney 
general  of  the  dominion.  All  the  facts  involved  seem  to  have  been 
fairly  presented  in  the  information  and  pleas,  and  the  judgment  of 
the  court  was  the  conclusion  of  the  law  upon  the  facts.  The  de- 
cision must  be  regarded  as  binding  until  set  aside  by  proper  pro- 
ceedings. 

This  view  renders  it  unnecessary  to  consider  the  other  questions 
raised  and  discussed  in  the  case. 

Let  an  order  be  entered  vacating  the  former  order  dissolving  the 
injunction,  and  let  the  injunctign  be  reinstated. 
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FBNHiNaTOM  and  another  r.  Uunt. 

(Oireuit  Court,  S.  N»w  Jer»ey.    April  5, 1884.) 

Patbrt  Law— RraRT8  of  Assiokeb  CosctxrtmD  bt  Deohkh  asaikbt  AssraiiOB. 
Assignee  of  a  patent  is  subject  to  the  limitations  which  affected  the  title  of 
his  assigaor.    If  the  latter  is  estopped  bjr  a  decree  the  former  is. 

On  Plea,  etc. 

F.  H.  Angier,  for  complainants. 

Carrol  D.  Wright  and  A.  E.  Dennison,  (of  connsel,)  for  defendants. 

Nixon,  J.  This  case  is  now  before  the  ooart  on  the  defendants' 
plea  in  bar  to  the  bill  of  complaint.  These  defendants  filed  their  bill 
in  the  circuit  court  of  the'  United  States  for  the  district  of  Massacha- 
setts,  on  the  fifth  of  December,  1879,  against  one  Charles  W.  King, 
of  Boston,  for  the  infringement  of  letters  patent  No.  S03,069,  bearing 
date  April  30,  1878,  and  issued  to  the  said  Beggs  and  Aaron  S.  Pen- 
nington, assignee  of  the  other  complainant.  The  defendants  answered 
the  bill,  denying  the  infringement,  and  setting  up,  among  other  things, 
that  the  complainant's  patent  was  void,  being  anticipated  by  letters 
patent  numbered  148,596,  dated  March  17, 1874,  and  granted  to  one 
Nathaniel  D.  Clark  for  garden  or  lawn  sprinklers.  The  proofs  were 
duly  taken,  and  the  case  went  to  hearing,  and  on  May  26,  1881,  the 
court  decided  that  the  defendant  had  infringed,  and  that  the  com- 
plainant's letters  patent  were  valid  as  against  the  older  patent  of 
Clark.  On  June  16,  1881,  Clark  assigned  his  patent  to  King,  and 
on  May  29.  .1882,  King  assigned  it  to  the  complainant  in  this  suit, 
Harry  Hunt,  who  filed  his  bill  in  this  court  against  the  said  Penning- 
ton and  Beggs,  complaining  of  infringement  of  the  Clark  patent  in 
their  use  of  their  own  patent.  The  defendants  plead  the  decree  in 
the  above  suit  against  King  as  a  bar  to  the  present  action.  The  com- 
plainant was  not  a  party  to  the  former  suit,  and  he  is  not  estopped 
by  the  result  of  that  controversy,  unless  he  is  in  privity  with  some 
one  who  was  a  party.  The  evidence  shows  that  after  the  interlocu- 
tory, but  before  the  final  decree,  the  defendant  King  purchased  the 
Gark  patent  of  the  patentee.  After  the  final  decree  was  entered 
against  King,  to-wit,  May  29,  1882,  instead  of  taking  an  appeal,  he 
acquiesced  in  ibe  decision,  and  assigned  his  interest  in  the  Clark  pat- 
ent, which  had  been  decreed  not  to  anticipate  the  Pennington  and 
Beggs  invention,  to  the  said  Hunt,  who  has  filed  this  bill  to  have  a 
read  judication  of  the  question  that  was  decided  by  Judge  Lowell  in 
the  other  suit. 

The  counsel  for  the  complainant  insists  that  the  plea  is  bad  because 
Clark  has  never  had  his  day  in  court,  or  an  opportunity  to  defend  or 
sustain  his  patent.  There  would  be  force  in  the  suggestion  if  he  had 
retained  the  ownership  of  the  patent,  and  was  the  complainant  in  the 
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present  suit.  But  he  sold  the  patent  to  King,  the  defendant  in  the 
former  action,  pendente  lite,  who  kept  it  until  after  the  termination  of 
the  litigation,  and  then  transferred  the  title  to  Hunt,  yiho  was  his 
principal  witness  in  the  suit,  and  had  at  least  sufficient  knowledge  of 
the  controversy  to  put  him  upon  inquiry.  Hunt's  title,  then,  is  sub- 
ject to  the  limitations  which  affected  the  title  of  bis  assignor,  King. 
If  the  latter  is  estopped  by  the  decree,  the  former  is.  Greenleaf,  in 
his  first  volume  of  the  Law  of  Evidence,  §  523,  says: 

"But  to  give  full  effect  to  the  principle  by  which  parties  are  held  bound  by 
a  judgment,  all  persons  who  are  represented  by  the  parties  and  claim  under 
them,  or  in  privity  with  them,  are  equally  concluded  by  the  same  proceedings. 
We  have  already  seen  that  the  term  ■  privity '  denotes  mutual  or  successive 
relationship  to  the  same  rights  of  property.  The  ground,  therefore,  upon  which 
persons  standing  in  this  relation  to  the  litigating  party  are  bound  by  the  pro- 
ceedings to  which  he  was  a  party,  is  that  they  axe  identified  with  him  in  in- 
terest, and  wherever  this  identity  is  found  to  exist,  all  are  alike  concluded. " 

The  complainant  stands  before  the  oonrt  as  King  would  have  stood 
if  he  bad'  commenced  the  action. 

We  think  the  plea  in  bar  must  be  sustained;  and  it  is  so  ordered. 


BiHON  V.  Neumann  and  others. 

{fjireuit  Court,  S.  D.  New  Tork.    May  10, 1884.) 

Patent— Adoption  of  Old  Portion  of  Improved  Device  no  iNFRmaKKKNT. 
A  certain  patent  being  found  to  be  an  infringement  upon  an  old  invention, 
it  is  no  infringement  to  imitate  the  old  portion  of  it,  so  long  as  there  is  no  in- 
terference with  the  new. 

« 

I 

In  Equity. 

Frederic  H.  Beits  and  J.  S.  Hindon  Htfde,  for  orator. 

W.  C.  Hauff  and  John  Van  Santvoord,  for  defendant. 

WBEEiiBB,  J.  This  suit  rests  upon  reissued  letters  patent  No.  9,773, 
dated  June  21,  1881,  the  original  of  which  was  No.  177,020,  dated 
May  3, 1876,  and  granted  to  the  orator  for  an  improvement  in  travel- 
ing-bags. The  improvement  consisted  in  making  the  look-plate  long 
enough  to  support  not  only  the  lock  itself  and  its  fastenings,  but  also 
ring-loops  for  the  handle  attached  to  raised  portions  of  the  plate,  and 
having  creases  under  the  ends  of  the  plate  for  rings  or  other  devices 
for  a  oarrying-strap,  so  that  attaohing  the  plate  to  the  frame  would 
attach  all  these  parts  to  the  bag.  There  were  three  claims  in  the  orig- 
inal patent, — one  for  the  lock-plate  having  secured  to  it  the  look, 
fastening,  and  ring-loops;  one  for  the  lock-plate  having  the  reoesses 
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formed  by  the  raised  portions  for  receiving  the  ring-loops;  and  one 
for  the  combination  of  the  plate,  the  lock,  and  the  fastening  device, 
secured  together  and  adapted  to  be  fastened  to  the  framei.  The  ring- 
loops,  and  the  mode  of  attaching  them  to  an  extended  plate,  and  the 
creases  under  the  ends  of  the  plate  for  the  rings  of  a  carrying-strap, 
appear  to  have  heed  new.  A  lock  and  fastening  secured  to  a  plate, 
adapted  to  be  attached  to  a  bag-frame,  appear  to  have  been  old.  The 
first  two  claims  would  therefore  be  valid,  but  the  defendants  do  not 
have  the  rin^-loops,  nor  their  mode  of  attachment  to  the  plate,  and 
do  not  infringe  those  claims.  The  third  claim,  not  calling  for  any- 
thing peculiar  about  the  plate  more  than  it  should  be  combined  with  the 
lock  and  fastening  device,  and  adapted  to  be  attached  to  the  frame, 
by  its  terms  covered  nothing  that  was  new,  and  appears  to  be  invalid. 
Nothing  in  respect  to  the  creases  under  the  ends  of  the  plate  was 
claimed.  The  reissue  has  two  new  and  additional  claims, — one  for  a 
lock  provided  with  means  whereby  the  rings  of  the  carrying- strap  can 
be  attached  directly  thereto,  substantially  as  specified;  and  one  for  a 
lock  having  its  bottom  plate  provided  with  creases  for  the  rings  for 
the  handles.  These  claims  have  reference  to  the  creases  for  the  rings 
of  the  carrying- strap  or  handle  under  the  ends  of  the  extended  lock- 
plate.  They  are  extended  to  cover  this  feature.  The  defendants 
have  the  extended  plate  and  this  feature.  There  is  no  claim  anywhere 
for  the  extended  plate  by  itself,  and  none  that  is  infringed  except  these 
expanded  claims  made  to  cover  the  infringement  by  the  expansion. 
The  expansion  was  nearly  five  years  after  the  original,  and  does  not 
seem  to  be  warranted,  according  to  the  recent  decision  upon  this  sub- 
ject. Therefore  the  defendants  do  not  infringe  any  valid  claim,  and 
the  bill  must  be  dismissed.- 
Let  a  decree  be  entered  accordingly,  with  costs. 


BoEMBB  V.  Simon  and  others. 

{dreuU  Court,  8.  D.  JVom  York.    May  10,  1884.) 

Patkkt — AooPTioK  OP  Invention  for  Pdrposk  op  Addiho  to  rr,  as  ImrHmea- 
MBirr. 

The  taking  of  an  invention  for  the  purpose  of  adding  to  it  is  as  much  an  ia- 
Mngement  as  would  be  the  taking  and  using  it  without  the  addition. 

In  Equity. 

A.  V.  Briesen,  for  orator. 
Frederic  H.  Bett8,  for  defendant. 

Wheblhb,  J.     This  suit  is  brought  upon  letters  patent  No.  195, 
23d,  dated  September  18, 1877,  and  granted  to  the  orator  for  an  im- 
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provement  in  combined  lock  and  handle  for  traveling-bags.  The  im- 
provement  consists  in  having  the  case  for  the  lock  long  enough  to 
fasten  the  handle  to  at  each  end  by  rings  through  the  upright  walls  of 
the  case.  The  handle  is  thus  attached  to  the  look  and  b;  that  to  the 
bag;  and  the  extended  perpendicular  walls  of  Ijhe  case  stiffen  and 
strengthen  the  whole.  If  the  invention  had  been  of  an  attachment 
of  the  lock  directly  to  the  handles  only,  or  of  the  extension  of  the  top 
,  plate  of  the  lock-case  along  the  frame  to  receive  the  handle>rings,  it 
would  have  been  anticipated;  but  the  substance  of  it  is  understood  to 
be  the  single  attachment  of  the  lock  and  handle  to  the  frame,  and  tak- 
ing advantage  of  the  walls  of  the  case  to  strengthen  the  frame  at  the 
handles.  None  of  the  devicetf  relied  upon  by  the  defense  meet  these 
qualities.     The  patent,  therefore,  seems  to  be  valid. 

The  structure  shown  for  an  infringement  appears  to  have  all  the 
elements  of  the  patented  invention,  with  the  addition  of  a  bott-om  plate 
to  the  lock  extending  beyond  and  fitting  over  the  handle-rings.  This 
adds  to,  but  does  not  take  the  place  of,  the  orator's  arrangement. 
The  attachment  of  the  handles  to  the  lock-case,  and  the  support  of 
the  whole  by  the  walls  of  the  case,  are  retained.  This  taking  of  the 
invention  for' the  purpose  of  adding  to  it  is  as  much  an  infringe- 
ment as  if  taken  and  used  without  the  addition.  The  orator,  there- 
fore, seems  to  be  entitled  to  a  decree. 

Let  a  decree  be  entered  for  the  orator  for  an  injunction  and  an 
account,  with  costs. 


The  Golden  Bule.' 

(Cireua  Court,  E.  D.  Louisiana.    March  29, 1884.) 

1.  Coi-iiTBroiT. 

Although  the  evidence  shows  that  there  was  no  actual  collioion,  there  is  no 
doubt  thai  the  Golden  liulc  fouled  in  the  hawser  of  the  Arthur  and  brolce  it, 
and  probably,  in  doing  so,  broke  the  ship's  martingale.  It  was  an  accident 
likely  to  occur  in  a  crowded  port,  and  the  oSending  vessel  was  liable  for  the 
damages. 

2.  BUBVET. 

The  costs  of  a  survey  held  on  the  injured  vessel,  without  order  of  court, 
or  by  contract  between  the  parties,  in  the  absence  of  any  pioof  that  it  was  a 
necessary  result  of  the  collision,  cannot  be  charged  as  part  of  the  damages. 

Admiralty  Appeal. 

James  McConneU  and  Horace  E.  Upton,  for  libelants. 

H.  H.  Walsh,  for  claimants. 

1  Reported  by  Joseph  P.  Homor,  Esq.,  of  the  New  Orleans  bar. 
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Pabdee,  J.  It  appears  that  the  bark  Prince  Arthur  was  moored  in 
the  Mississippi  river  at  First  street,  in  this  city,  and  that  the  8tem< 
wheel  steam-boat  Crolden  Bole  attempted  to  land  ahead,  and  in  doing 
so  her  wheel  fonled  in  the  large  hawser  leading  from  the  head  of  the 
Arthur  ashore,  chafing  and  breaking  the  hawser,  and  starting  the 
ship's  figure-head  and  breaking  her  martingale.  The  captain  of  the 
Prince  Arthur  called  a  board  of  survey,  repaired  his  ship's  figure- 
bead  and  martingale,  purchased  a  new  hawser,  and  presented  bis 
claim  to  the  Golden  Bule  for  $262.33  for  payment,  which  was  re- 
fused, but  $30  tendered  in  full  payment  of  damages.  Thereupon 
the  owners  of  the  Prince  Arthur  libeled  the  Golden  Bule,  alleging 
collision  and  damages.  Thereafter  the  claimant  tendered  in  court 
(50  and  costs  accrued.  On  reference  to  a  commissioner  to  report 
damages  the  following  items  and  sums  were  allowed : 

Per  hawser, $194  70 

Por  maitingale,         ..-,..  3  76 

Forsurv^,  -  -  -  -  -  -  -8000 


Total, $228  46 

The  district  court,  considering  that  a  deduction  on  account  of  new 
for  old  should  be  allowed  on  the  hawser,  reduced  the  amount  by  one- 
third  of  the  cost,  and  then  confirmed  the  master's  report,  leaving  the 
account  for  damages  standing  thus: 

For  hawser,  --....-    $152  86 

For  martingale,         ......  3  76 

For  survey,  -  -  -  -  -  -  -       80  00 

Total '         -  .  -  ei86  12 

Deduct  value  of  old  hawser  left  on  ship  and  proved,    -  •       33  86 


Total  damages,  ......  $152  26 

For  which  amount  judgment  was  given,  subject  to  the  tender  of 
$89.25  made  by  claimant  and  paid  into  court. 

In  this  court  the  claimant  strenuously  contends  that  there  was  no 
collision ;  that  the  hawser  was  rotten ;  that  it  could  have  been  spliced ; 
and  that  $30,  the  original  tender,  covered  all  the  damages.  The  evi- 
dence shows  no  actual  collision  of  ships,  but  it  is  immaterial.  There 
is  no  doubt,  under  the  evidence,  that  the  Golden  Bule  fouled  in  the 
hawser  of  the  Arthur  and  broke  it,  and  probably,  in  doing  so,  broke 
the  ship's  martingale.  It  was  an  accident  likely  to  occur  in  a  crowded 
port,  and  there  is  nothing  to  determine  about  it  except  the  actual 
damages.  The  evidence  that  the  hawser  was  rotten  is  wholly  infer- 
ential, based  on  the  fact  that  it  broke,  and  I  think  is  fully  met  by  the 
facts  and  direct  evidence  on  the  part  of  libelants.  The  evidence  also 
shows  that  it  could  not  have  been  spliced  without  weakening  and 
shortening  it,  so  as  to  render  it  useless  to  the  Prince  Arthur.     A  new 
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one  cost  in  this  market;  $228.56,  and  when  from  that  amonnt  vas  de- 
ducted one-third,  new  for  old,  and  the  proven  valae  of  the  old  hawser, 
$33.86,  there  ought  to  be  no  question  that  the  damage  on  account  of 
the  hawser  was  correctly  ascertained.  The  small  amonnt  allowed  for 
the  martingale  was  proved,  and  is  not  questioned.  The  survey  doe? 
not  appear  to  have  been  questioned  in  the  district  conrt,  either  in  the 
record  or  in  argument.  No  exception  was  taken  to  the  master's  re- 
port, except  the  objections  that  may  have  been  urged  orally  before 
the  district  judge.  Proctors  for  libelants  in  this  court  have  not  shown 
on  what  authority  or  principle  such  charge  for  damages  is  allowable. 

The  survey  was  not  by  order  of  any  court,  nor  by  contract  between 
the  parties.  It  was  ex  parte,  although  the  agent  of  the  Golden  Rule 
had  notice.  It  was  not  admissible  in  evidence,  and  determined  no 
fact  in  the  case.  It  was  not  necessary  in  the  light  of  actual  facts 
of  the  alleged  collision  or  of  the  injuries  resulting.  If  the  survey  was 
a  necessary  result  of  the  injuries  inflicted  on  the  Prince  Arthur,  such 
fact  should  have  been  proved  in  the  case.  As  the  record  stands,  the 
.expense  of  holding  it  ought  not  to  be  charged  to  the  claimant,  and  I 
think  the  judgmen^  of  the  district  court  should  be  reduced  by  that 
amount.  If  the  claimant  had  objected  to  that  item  in  any  of  the  pro- 
ceedings before  reaching  this  <  conrt,  I  have  no  doubt  it  would  have 
been  either  established  by  proof  and  authority,  or  been  disallowed  by 
the  conrt;  and  for  this  reason,  while  I  reduce  the  amonnt  of  the  de- 
cree given  by  the  district  court,  I  do  not  think  all  the  costs  of  appeal 
should  be  thrown  on  the  libelants. 

A  decree  will  be  entered  in  favor  of  libelants  for  $122.56,  with  5 
per  cent,  interest  thereon  from  March  13,  1880,  and  for  costs  of  the 
district  court,  subject  to  the  tender  of  $9.25  made  June  14,  1882; 
the  costs  of  this  court,  including  cost  of  transcript,  to  be  equally  paid 
by  the  parties. 
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PiSH  V.  Okb  Htjndbed  and  Futt  Tons  op  Brown  Btome. 
{Diariet  Chvrt,  8.  D.  New  York.    April  16, 1884.)    " 

1  DButTRSAaE— Reasonable  Time— Usaor. 

Where  goods  are  taken  on  freight  consigned  to  a  consignee  at  a  patttcular 
wharf,  and  there  is  either  no  bill  of  lading,  or  the  time  for  delivery  is  not  speoi- 
fled,  and  there  is  no  contract  on  the  subject,  htld,  that  the  obligation  in  respect 
to  delivenr  is  that  each  party  shall  use  reasonable  diligence  in  performing  his 
part  to  ef^ct  the  delivery  ;  and  that  in  the  absence  of  any  specisl  usage  of  the 
port  or  of  the  trade  neither  will  l)e  liable  to  the  other  for  any  detention  of  the 
vessel  arising  from  any  cause  over  which  he  has  no  control,  and  for  which  he 
is  not  in  fanlt. 

2.  Same — Stipulation  to  Protect  "Vbssei.. 

If  the  vessel  would  guard  against  detentions  not  arising  from  the  fault  of  the 
consignee,  she  must  protect  herself  by  stipulating  for  a  given  period  for  the 
discharge  after  arrival,  or  for  dispatch.  Where  no  such  precautions  are  taken 
the  consignee  is  not  liable  for  detention,  if  not  in  fault. 

8.  BAUts— Case  Stated.' 

Where  the  canal-boat  J.  B.  A.  took  on  board,  at  a  port  in  Connecticut,  a 
cargo  of  brown  stone,  deliverable  at  Sixty-third  street  pier,  New  York,  and  on 
arrival  there  was  obliged  to  wait  seven  days  for  her  turn  to  get  a  berth  to  de- 
liver tlie  cargo,  through  the  accumulation  of  other  vessels  arriving  before  her, 
and  Sixty-ihird  street  pier  was  known  to  the  libelant  to  be  usually  crowded 
and  a  bad  place,  and  the  usage  in  the  brown-stone  trade  was  for  the  carrier  to 
take  the  risk  of  such  detention,  hetd,  that  the  consignee  was  not  in  fault,  and 
that  the  libelant  was  not  entitled  to  recover  demurrage,  both  on  that  ground 
and  on  the  ground  of  the  usagus  of  the  trade. 

Demurrage. 

J.  A.  Hyhxnd,  for  libelant. 

Henry  Gildfrsleeve,  for  claimants. 

Brown,  J.  This  libel  was  filed  to  recover  $337  freight,  $40  extra 
charges,  and  7  days'  demurrage,  at  the  rate  of  $15  a  day,  on  the  de- 
livery of  150  tons  of  brown  stone,  consigned  to  Morris  &  Cahill,  at  the  , 
Sixty-third  street  pier,  this  city.  The  stone  was  shipped  by  the  Mid- 
dlesex Quarry  Company,  at  Portland,  Connecticut,  on  board  the  libel- 
ant's canal-boat  J.  B.  Arnold,  deliverable  to  the  consignees  at  the 
Sixty-third  street  pier,  New  York,  The  boat  arrived  near  the  pier 
on  the  sixth  of  December,  1881,  and  gave  immediate  notice  to  the 
consignees  of  her  readiness  to  discharge.  There  were  numerous  other 
vessels  waiting  their  turn  to  get  to  the  pier,  ^and  the  Arnold  was  not 
able  to  get  near  enough  to  commence  discharging  until  the  13th, 
when  her  discharge  was  commenced  across  another  boat,  which  lay 
inside  of  her,  and  was  finished  on  the  noon  of  the  16th.  The  con- 
signees, Morris  &  Cafaill,  are  stone  cutters,  who  had  a  yard  near 
Sixty-third  street  pier.  On  the  arrival  of  the  Arnold  they  desired 
her  captain  to  unload  the  stone  directly  upon  their  trucks,  instead  of 
upon  the  docks,  agreeing  to  pay  him  for  doing  so  $10  per  day — the 
customary  extra  price.  The  claimants  do  not  dispute  the  items 
claimed  for  freight  and  four  days'  extra  pay;  the  claim  for  demurrage 
is  the  only  matter  litigated  in  this  suit. 
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The  captain  testified  that  two  days  would  be  a.  reasonable  time  to 
unload  the  boat  directly  upon  the  dock  after  commencing  her  dis- 
charge, and  that  one  day's  additional  time  woald  cover  the  farther 
delay  incident  to  loading  upon  trucks.  The  evidence  shows  that  the 
time  actually  occupied  after  the  delivery  was  commenced  was  only 
three  full  days;  namely,  the  whole  of  the  13th  and  14th,  one-half  ot 
the  15th, — the  other  half  of  the  day  being  stormy  and  unfit  for  work, 
— and  one-half  of  the  16th.  No  unreasonable  delay,  therefore,  is 
chargeable  upon  the  claimants  after  the  discharge  was  commenced; 
the  additional  day  beyond  two  full  days  which  would  be  required  to 
unload  upon  the  pier,  must  be  deemed  covered  by  the  extra  price 
agreed  to  be  paid  for  unloading  upon  the  trucks,  since  there  was  no 
nnreasonable  delay  in  receiving  the  cargo  upon  trucks  as  agreed. 
The  only  question  remaining  relates  to  the  period  between  December 
6tb,  when  the  vessel  arrived,  and  the  13th,  when  she  was  able  to 
commence  her  discharge. 

There  was  no  proper  biU  of  lading  in  this  ciase,  but  a  mere  direc- 
tion where  to  unload,  with  a  draft  for  the  freight  upon  the  consignees. 
Neither  this  paper  nor  the  oral  contract  between  the  parties  provided 
any  time  within  which  the  delivery  should  be  completed.  The  law 
in  such  case  requires  only  that  the  consignee  shall  use  reasonable 
diligence  in  the  discharge  of  the  cargo  after  arrival,  and  proceed  in 
accordance  with  any  established  custom  of  the  port  or  of  the  partic- 
ular business,  if  anjr  there  be.  A  discharge  according  to  such  usage 
will  be  regarded  as  a  discharge  with  reasonable  diligence.  Houge  v. 
Woodruff,  19  Fed.  Rep.  136,  137;  Aylward  v.  Smith,  2  Low.  193. 

Where  the  bill  of  lading  is  silent  as  respects  the  time  in  which  the 
cargo  is  to  be  delivered,  the  only  ground  for  holding  the  consignee 
liable  is  some  fault  on  his  part  in  the  acceptance  of  the  cargo.  Rodg- 
erg  v.  Forr-esters,  2  Gamp.  483;  Burmeater  v.  Hodgson,  Id.  488.  If,  on 
the  other  hand,  the  bill  of  lading  limits  the  time  within  which  the 
delivery  is  to  be  made,  that  limitation  is  construed  in  maritime  law 
as  a  stipulation  for  the  benefit  of  the  ship,  designed  to  cast  upon 
the  consignee  all  risk  of  detention  beyond  the  stipulated  period;  and 
no  custom  of  the  port  would  be  allowed  to  override  such  a  stipula- 
tion. Randall  V.  Lynch,  2  Camp.  352;  Philadelphia  d  R.  R.  Co.  v. 
Northam,  2  Ben.  1;  Gronstadt  v.  Witthoff,  15  Fed  Eep.  265,  271.  It 
is  in  the  power  of  the  vessel  always  to  provide  againpt  any  loss  on 
her  part  through  detention  from  accidental  causes  at  the  place  of 
discharge,  if  such  be  the  intention  of  the  parties,  by  inserting  in  the 
bill  of  lading  the  time  within  which  the  cargo  must  be  received,  or 
by  other  familiar  provisions,  such  as  that  the  vessel  shall  have  "dis- 
patch" or  "quick  dispatch,"  either  of  which  would  cast  the  risk  of 
delay  upon  the  consignee,  (Smith  v.  60,000  Feet  of  Yellow  Pine  Lum- 
her,  2  Fed.  Rep.  396;  Thacher  v.  Boston  Gas-light  Go.  2  Low.  361; 
Davit  V.  Wallace,  3  CliEE.  123;  Kenron  v.  Pearson,  7  Hurl.  &  N.  886; 
1,100  Tons  of  Coal,  12  Fed.  Ebf.  185;  Clioute  v.  Meredith,  1  Holmes, 
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500;  Bjorkquist  t.  Steel  Rail,  8  Pkd.  Ebp.  717;)  bnt  if  none  of  these 
precautions  are  taken  by  the  carrier,  I  see  no  ground  upon  which  the 
carrier  can  charge  the  consignee  with  a  breach  of  duty  where  the 
detention  has  arisen  from  causes  of  which  neither  has  any  control. 

In  the  case  of  Ford  y.  Cotesworth,  L.  B.  i  Q.  B.  127,  BiiAOKBUBM, 
J.,  says,  (page  183 :) 

"Where  the  act  to  be  done  is  one  in  which  both  parties  to  the  contract  are 
to  concur,  and  both  bind  themselves  to  the  performance  of  it,  there  is  no  prin- 
ciple on  which,  in  the  absence  of  a  stipulation  to  that  effect,  either  escpressed 
by  the  parties  or  to  be  collected  from  what  they  have  expressed,  the  damage 
arising  from  an  unforeseen  impediment  is  to  be  cast  by  law  on  the  one  party 
more  than  on  the  other;  and,  consequently,  we  think  that  what  is  Implied  by 
law,  in  such  a  case,  is  not  that  either  parity  contracts  that  it  shall  be  done 
within  either  a  fixed  or  a  reasonable  time,  but  each  contracts  that  he  shall  use 
reasonable  diligence  in  performing  bis  part.  «  «  *  We  think  that  the 
contract  which  the  law  implies  is  only  that  the  merchant  and  ship-owner 
should  each  use  reasonable  dispatch  in  performing  his  part.  *  *  *  The 
delay  having  happened  without  fault  on  either  side,  and  neither  having  un- 
dertaken by  contract,  express  or  implied,  that  there  should  be  no  delay,  the 
loss  must  remain  where  it  falls." 

GuTFORD,  J.,  in  the  case  of  Davie  y.  Wallace,  supra,  intimates  the 
same  opinion.  "Delay  beyond  that,"  he  says,  (t. «.,  the  time  necessary 
for  unloading,)  "if  occasioned  by  natural  cause  over  which  the  defend- 
ant has  no  control,  may,  perhaps,  be  exoused  in  a  case  where  there  is 
no  express  contract  as  to  time."  See  Carsanego  v.  Wheeler,  16  Fbd. 
Eep.  248;  Crots  v.  Beard,  26  N.  Y.  85. 

The  libelant  in  this  case  claims  demurrage  from  the  moment  of 
arrival.  But  even  had  the  boat  obtained  a  berth  at  once  and  been 
ready  to  discharge  immediately,  in  the  absence  of  stipulated  lay-days, 
one  day's  time  after  notice  is  ordinarily  allowed  to  the  consignee  to 
prepare  for  delivery  of  the  cargo,  which  shows  that  the  general  obli- 
gation of  the  consignee  is  not  to  discharge  immediately,  but  only  an 
obligation  to  use  diligence  in  doing  so.  If  a  vessel  were  entitled  to 
demurrage,  as  claimed  by  the  libelant,  in  the  absence  of  any  stipu- 
lated time  to  discharge,  when  consigned  to  a  particular  dock,  notwith- 
standing the  fact  that  the  detention  arose  from  the  accumulation  of 
other  vessels,  or  some  other  cause  wholly  beyond  the  consignee's  con- 
trol, the  use  of  the  special  stipulations  to  which  I  have  referred,  such 
as  "customary  dispatch,"  or  "quick  dispatch,"  or  a  stipulated  time 
for  delivery,  would  be  superfluous;  and  every  such  shipment,  in  effect, 
would  become  equivalent  to  an  agreement  for  "quick  dispatch. "  Such 
a  claim,  it  seems  to  me,  is  clearly  untenable.  The  obvious  nsages  in 
shipping  are  to  the  contrary.  If  there  be  no  fault  or  nnreasonable 
delay  in  the  consignee's  receiving  the  cargo,  he  cannot,  in  such  oases, 
in  reason  or  justice,  be  charged  for  detentions  through  causes  for 
which  be  is  in  no  way  responsible;  because  the  carrier  has  not  taken 
the  precaution  to  throw  the  risks  of  such  detentions  upon  him,  and 
because  he  has  not  undertaken  to  answer  for  them.  And  where  the 
carrier  has  undertaken  to  deliver  the  cargo  at  a  particolar  dock,  and 
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the  place  of  delivery  is  known  to  be  material  to  the  consignee,  as  in 
this  case,  the  latter  is  not  required  to  accept  a  delivery  at  a  different 
place,  to  his  own  loss,  for  the  mere  convenience  of  the  carrier.  The 
latter  knowing  the  facts,  and  the  liability  to  detention,  mast  bear  the 
risk,  if  he  has  not  stipulated  to  the  contrary. 

The  evidence,  moreover,  in  this  case  satisfies  me  that  it  is  the  well- 
established  custom  in  the  brown-stone  trade  that  the  carriers  take 
all  risks  of  detention  at  the  docks  to  which  they  are  consigned.  The 
stone-cutters,  who  are  the  customers  and  consignees  of  the  quarry 
companies,  have  their  stone-yards  near  the  docks  to  which  the  stone 
is  to  be  consigned.  It  is  a  matter  of  pecuniary  importance  to  them 
that  the  stone  be  delivered  at  the  dock  specified,  and  not  elsewhere. 
The  shippers  contract  to  deliver  it  there,  and  there  the  carriers  agree 
to  take  and  deliver  it.  Although  these  docks  are  known  to  be  often 
crowded,  causing  serious  detention  of  the  vessels,  yet  in  a  long  course 
of  years  no  claims  of  demurrage  have  been  made  where  there  was 
no  fault  in  the  consignee,  because  such  has  been  the  general  under- 
standing in  the  trade,  and  frequently  reiterated  in  the  parol  contracts 
when  the  stone  is  shipped.  The  evidence  by  the  libelant  as  to  the 
payment  of  demurrage  in  one  or  two  instances  shows  that  this  arose 
through  a  difl&culty  between  a  consignee  and  a  purchaser,  and  in  reality 
confirms  the  usual  custom.  Sixty-third  street,  where  this  stone  was 
to  be  delivered,  was  known  to  be  specially  liable  to  detentions;  and 
this  was  known  also  to  the  libelant.  This  .vessel  was  discharged  in 
her  turn;  that,  by  the  custom  of  the  trade,  was  all  that  the  libelant 
was  entitled  to  demand,  in  the  absence  of  any  special  provisions,  either 
for  dispatch  or  a  limited  number  of  days  for  delivery. 

In  both  points  of  view,  therefore,  the  claim  for  demurrage  must  be 
disallowed.  The  defendant's  set-off  for  wharfage  paid,  at  the  rate  of 
four  dollars  per  day,  on  account  of  the  vessel,  cannot  be  sustained. 
The  statute  allows  but  fifty  cents  per  day  against  canal-boats;  and 
the  answer  expressly  describes  this  boat  as  a  canal-boat.  The  libel- 
ant is  therefore  entitled  to  the  freight  and  extra  charges,  less  two 
dollars  wharfage,  with  interest  and  costs. 
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FHUi^DEiiPHu.  &  B.  B.  Co.  V.  Wabbxn  Eoundbt  &  Maohinii  Go. 

Same  v.  Febkiks  and  oihere. 

(Oirctul  Court,  D.  JUauaehuulU    April  29, 1884.1 

1.  Admiram'T — Division  of  Damages— RECoaPMBNT. 

Where  a  schooner  was  lost  in  a  collision  with  a  steamer;  occasioned  hj  the 
fault  of  both,  and  the  damages  were  to  be  divided  equally  between  the  owaers 
of  tlie  two,  held  that,  from  the  damages  otherwise  due  to  the  owners  of  the 
schooner,  the  owners  of  the  steamer  might  recoup  half  of  the  damages  recov- 
ered against  the  steamer  by  the  owners  of  the  cargo  that  was  lost  with  the 
schooner. 

a.  Sake — DiTisroN  of  Costs. 

Decide  that  costs  be  equally  divided,  la  a  case  where  damages  were  eqnally 
divided,  even  though  the  libelant's  vessel  was  wholly  lost.  The  particular  cir- 
(•umstances  of  each  case  must  govern. 

In  Admiralty. 

Morse  dt  Stone,  for  appellants. 

John  C.  Dodge  d  Sons  and  John  Lathrop,  for  libelants. 

Lowell,  J.  I  adhere  to  a  remark  which  I  made  incidentaUy  in 
The  Mary  Patten,  3  Low.  196,  199,  that  the  general  rnle,  so  far  as 
there  can  be  one,  should,  in  the  absence  of  particular  circamstances, 
give  a  libelant  in  a  cause  of  collision  his  costs,  though  he  recover 
but  half  his  damages,  where  the  loss  is  all  on  one  side.  Such  has 
been  the  practice  in  the  first  and  second  circuits  of  late  years.  The 
Amtin,  3  Ben,  11;  The  Baltic,  Id.  195;  The  PaUrton,  Id.  299;  The 
City  of  Hartford,  7  Ben,  510;  The  William  Cox,  3  Fed.  Rep.  645; 
The  Excelsior,  12  Fed.  Eep.  195;  The  Eleonora,  17  Blatchf.  88;  The 
Mary  Patten,  2  Low,  196,  199.  This  practice  is  approved  in  a  con- 
sidered dictum  of  Strong,  J.,  in  the  supreme  court,  where  he  says: 
"Doubtless  they  [costs]  generally  follow  the  decree,  but  circumstances 
of  equity,  of  hardship,  of  oppression,  or  of  negligence,  induce  the 
court  to  depart  from  the  rule  in  a  great  variety  of  cases."  The 
Sapphire,  18  Wall.  51,  57.  That  dictum  states  the  law  of  admiralty 
and  of  equity  as  well  as  it  has  ever  been  stated.  In  the  third  cir- 
cuit, the  practice  is  to  divide  costs  as  well  as  damages,  where  but 
one  party  has  suffered,  as  well  as  in  the  more  common  case  of  loss  on 
both  sides,  when  the  practice  in  all  three  circuits  is  to  divide  costs  as 
well  as  damages.  See  The  Pennsylvania,  15  Fed.  Bep.  814.  Judge 
Butlbb,  in  that  case,  relies  very  much  on  the  form  of  decree  in  llie 
America,  92  U.  S.  432,  438,  made  in  1875,  which,  he  thinks,  should 
have  more  weight  than  the  remarks  of  Stbono,  J.,  in  The  Sapphire, 
supra.  I  cannot  see  the  two  cases  in  that  light.  Mr.  Justice  Stbono 
was  speaking  deliberately  upon  a  point  which  had  been  argued ;  and 
Mr.  Justice  Cliffobd  simply  entered  a  decree  in  the  usual  form,  and 
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there  ib  no  reason  to  suppose  that  his  attention  was  called  to  any 
distinction  between  that  case  and  those  in  which  both  parties  recover 
damages.  Perhaps  the  opinion  of  the  supreme  court  is  left  in  doubt 
by  those  cases,  as  is  intimated  by  Judge  Blatchfobd  in  Vanderbitt  v. 
Reynolds,  16  Blatchf.  80,  91;  but  the  chief  justice  appears  to  have 
followed  the  usual  practice  of  the  second  circuit  in  1879.  The  Eleo- 
nora,  supra.  The  point  is  not  one  of  great  importance,  because  all 
admit  the  full  power  of  the. court  to  regulate  each  case  according  to 
its  special  merits.  I  wish  to  say,  however,  that  Judge  Butleb  mis- 
understands my  argument  in  supposing  it  to  rest  upon  the  practice 
of  courts  of  law.  What  I  said  was,  "all  courts"  were  accustomed  to 
give  costs  to  the  prevailing  party.  That  remark  is  as  true  of  courts 
proceeding  according  to  the  course  of  the  civil  law,  as  of  others.  "It 
was  the  rule  of  the  civil  law  that  vidua  victori  in  expensis  condemna- 
tu»  est.  This  is  the  general  rule  adopted  by  the  court  of  chancery, 
and  the  unsuccessful  party  must  show  the  existence  of  circumstances 
sufficient  to  displace  the  prima  facie  claim  to  costs  given  by  success 
to  the  party  who  prevails."  Daniell,  Ch.  Pr.  (4th  Am.  Ed.)  1381. 
In  the  note  to  this  passage  are  many  decisions  in  which  learned  cban- 
ceilors  have  set  forth  the  essential  justice  of  the  general  rule.  And 
the  same  general  rule  prevails  in  the  admiralty.  Why  collision  oases 
should  be  held  to  differ  essentially  from  all  others  in  which  a  defend- 
ant reduces  the  plaintiff's  demand,  I  am  not  able  to  discover.  In  thi» 
particular  case  I  think  I  ought  to  follow  the  decree  in  The  A.  Denike, 
8  Cliff.  117,  and  divide  the  costs,  the  claimants  having  succeeded,  in 
part,  in  this  court.  , 

Two  libels  were  filed  against  the  steamer  Hercules  for  the  total  loss 
of  the  schooner  and  her  cargo,  by  the  respective  owners  of  each;  both 
vessels  were  found  to  be  in  fault.  The  claimants  now  ask  that,  from 
the  damages  which  would  otherwise  be  due  the  owners  of  the  schooner,, 
they  should  be  permitted  to  deduct  or  recoup  one-half  the  value  of 
the  cargo,  because  each  party  is  liable  for  that  loss,  according  to  I'he 
Atlas,  93  U.  S.  302.  A  recoupment  of  this  sort  has  been  allowed  in 
several  cases.  See  The  Eleonora,  supra,-  Leonard  v.  Whitwill,  10' 
Ben.  638;  The  C.  H.  Foster,  1  Fed.  Rbp.  733;  In  re  Leonard,  14  Fed. 
Rep.  53;  Atlantic  Ins.  Co.  v.  Alexandre,  16  Fed.  Rbp.  279;  I'he  Gan- 
ima,  17  Fed.  Rep.  271.  That  one  vessel  was  wholly  lost,  does  not 
prevent  a  contribution  in  case  of  mutual  fault.  The  North  Star,  106 
U.  S.  17;  S.  G.  1  Sup.  Ct.  Rep.  41.  It  is  true  that  the  question 
whether  the  schooner  is  excused  from  liability  to  the  owners  of  th& 
cargo  shipped  on  board  of  her,  has  not  been  brought  into  the  case; 
and  therefore,  if  there  is  any  ground  for  relieving  the  ownera  of  thi» 
liability,  they  may  show  it  by  supplementary  proceedings  in  the  cause. 
If  they  shall  make  no  move  in  that  direction  within  30  days,  the  de- 
cree will  be  that  the  claimants  have  the  right  to  recoup  from  the  dam> 
age  found  against  them,  and  in  behalf  of  the  owners  of  the  sphooner,. 
one-half  of  the  amount  found  due  the  owners  of  the  cargo. 


Digitized  by 


Google 


thb  pbotboiob.  20t 

Thb  Fbotxotoiu 
Bbioelet,  Adm'r,  etc.  v.  Citt  ov  Boston. 

{Oireuit  Court,  D.  Massaehutett*.    April  29, 1884.) 

1.  ASKIRAIiTT — LiBBI,  IN  BbM— POLICK  BoAT  EkBHFT.        * 

A  police  boat  owned  aud  used  by  a  city  for  public  purposes  cannot  1)6  sub- 
jerted  lo  a  libel  in  r/'m  without  the  consent  of  the  dty. 

2.  Bamb — Rbimbcksembnt  of  Expensbb  not  PKOFm. 

The  indirect  profit  which  the  city  may  derive  from  the  use  of  the  vessel  by 
rcE'^on  of  the  law  requiring  masters  of  vessels  to  pay  the  expense  of  their  removal 
when  ordered  by  the  harbor-master  does  not  render  it  subject  to  attachment  as 
a  piece  of  property  earning  money  for  the  city. 

In  Admiralty. 

Paid  West  and  John  W.  Low,  for  libelant. 

T.  M.  Babsoii,  Asst.  City  Sol.,  for  claimant. 

LowEiiii,  J.  i?he  libel  proponnds  that  Thomas  Briokley,  the  plain- 
tiff's intestate,  late  of  Boston,  was,  on  Tuesday,  July  4, 1882,  in  good 
health,  and  was  standing  on  a  float  stage  engaged  in  painting  the  out* 
side  of  the  brigantine  Rapid,  then  lying  in  the  dock  on  the  south  side 
of  Long  wharf,  in  the  harbor  of  Boston,  when  the  steamer  Protector, 
lying  higher  up  the  dock,  began  to  move  under  steam  in  order  to 
leave  the  dock,  and  was  so  negligently  navigated  that  she  was  backed 
upon  the  float  stage,  which  was  submerged,  and  Briokley  was  precipi- 
tated into  the  water  and  suffered  severe  bodily  injury,  from  which  he 
died  on  the  third  of  August,  1882.  The  city  of  Boston,  owners  of  the 
steamer,  appeared  as  claimants,  and  gave  a  stipulation  to  the  action, 
and  afterwards  filed  an  answer  in  the  nature  of  a  plea  to  the  jurisdic- 
tion, averring  that  the  Protector  is  now,  and  was  at  the  time  of  the 
injury  to  the  libelant's  intestate,  "a  public  vessel  engaged  in  exer- 
cising a  function  of  government,  viz.,'the  preservation  of  the  public 
peace,  the  enforcement  of  the  laws,  and  other  similar  powers  and 
duties,  and  was  in  the  control,  under  the  custody  of,  and  entirely 
managed  by,  police  officers  appointed  under  the  laws  of  the  common- 
wealth of  Massiichusetts,  and  servants  and  agents  of  said  common- 
wealth." An  answer  to  the  merits  was  afterwards  filed,  upon  which 
the  case  was  tried  and  decided  against  the  libelant;  but  on  this  ap- 
peal it  has  not  been  argued  or  suggested  that  there  was  a  waiver  of 
the  exception  to  the  jurisdiction ;  and  Judge  Nelson  recollects  that 
there  was  not.  The  point  of  this  exception  is  that,  by  admiralty  rule 
16  of  the  supreme  court,  the  libelant  may  proceed  against  the  ship 
alone,  or  against  ship  and  master,  or  against  the  owner  alone,  but 
not  against  the  ship  and  the  owner  together;  and  therefore,  to  sus- 
tain this  suit,  which  is  against  the  ship,  the  libelant  cannot  aver  that 
the  owner  is  a  party  defendatit,  but  must  show  a  right  to  arrest  the 
ship  in  order  to  give  tlie  court  jurisdiction  of  the  thing;  though,  as  it 
has  jurisdiction  of  the  subject-matter,  this  point  might  be  waived. 
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The  Protector  was  employed  by  the  city  of  Boston,  solely  for  pub- 
lic purposes,  as  a  police  boat,  for  patrolling  the  harbor  and  other 
similar  duties,  and  it  might  be  a  serious  and  irreparable  damage  to 
the  public  service  if  it  were  liable  to  seizure  for  the  debts  of  the  city, 
whether  the  form  of  claim  imports  a  lien  or  privilege,  or  is  an  ordi- 
nary attachment.  Judge  Dillon,  in  his  work  on  Municipal  Corpora- 
tions, §  446,  says  that,  on  principle,  the  private  property  of  such  a 
corporation  ought  to  be  liable  to  seizure ;  but  not  property  owned  and 
used  for  public  purposes,  such  as  (among  other  things)  fire-engines. 
And  so  all  the  judges  agreed  in  Meriwether  v.  Garrett,  102  U.  8. 472. 
See  Foster  v.  Fowler,  60  Pa.  St.  27,  and  cases  cited;  Davenport  v. 
Peoria  Ina.  Co.  17  Iowa,  276.  A  police  boat  seems  very  like  a  fire- 
engine,  as  a  piece  of  property  dedicated  to  public  uses,  which  may 
need  its  services  at  any  time.  A  witness  testified  that  this  vessel  was 
the  harbor-master's  boat,  as  well  as  the  police  boat.  I  do  not  see  that 
this  changes  the  situation.  By  the  statutes  of  Massachusetts,  the 
harbor-master  has  important  public  duties  to  perform,  some  of  which 
may  require  him  to  make  use  at  times  of  the  police  boat.  Pub.  St. 
c.  69,  §§29  and  30,  are  cited  to  show  that  the  eity  may  make  a  profit, 
indirectly,  by  the  use  of  this  boat.  These  sections  require  the  mastera 
and  owners  of  vessels  to  pay  the  expense  of  their  removal  from  one 
part  of  the  harbor  to  another,  when  ordered  by  the  harbor-master, 
and  if  they  neglect,  to  pay,  the  expense  may  be  recovered  for  the  use 
of  the  city.  A  reimbursement  of  expenses  is  not  profit,  and  if  the 
Protector  should  be  used  by  the  harbor-master  to  notify  an  owner  to 
remove  his  vessel,  or  even  used  to  tow  it,  the  steamer  would  not 
thereby  become  a  piece  of  property  earning  money  for  the  city,  like  a 
shop  which  they  bad  let  to  hire.  I  am  constrained  to  decide,  there- 
fore, that  an  action  in  nrm  against  this  vessel  cannot  be  enforced  with- 
out the  consent  of  the  city. 

Libel  dismissed,  without  costs. 
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Oabbiok,  Surriving  Partner,  etc.,  r.  husanua 
iCinuit  Court,  If.  D.  Alabama.    April  Term,  1884.) 

1.  Rbmotai  of  Causes  under  Sectios  639,  Rev.  St.— Amount  in  Dispute. 

In  order  that  a  cause  may  be  removed  from  the  state  courts  to  the  United 
States  courts,  under  section  639,  Hev.-St.,  the  sum  in  dispute,  ezcloaiTe  of  costs, 
must  exceed  $500  at  the  tim«  of  the  commencement  of  the  action  in  the  state 
courts. 

2.  Bauk— Act  of  1875— Citizenship. 

A  sait  cannot  be  removed  from  a  state  court  to  the  United  States  courts, 
uadr-r  the  act  of  1875,  unless  the  requisite  citizenship  of  the  parties  existed, 
hoth  when  the  action  was  begun  and  the  petition  for  removal  filed. 

Motion  to  Eemand  Cause  to  the  state  court. 

L.  P.  Walker  aild  R.  W.  Walker,  for  motion. 

Humes,  Gordon  d  Sheffey,  contra. 

Bruce,  J,  This  suit  was  originally  brought  in  the  circuit  court  of 
Madison  county,  Alabama.  The  summons  was  executed  on  the  de- 
fendant  on  the  twenty-sixth  of  September,  1871.  The  suit  was  upon 
a  draft  or  order  of  Landman,  defendant,  on  Sample,  Williams  &  Co., 
of  Nashville,  Tennessee,  to  order  of  W.  J.  Carter,  for  $350.57,  dated 
Huntsville,  Alabama,'  May  6,  1871,  and  indorsed  by  W.  J.  Carter. 
The  petition  to  remove  the  suit  into  this  court  was  filed  on  the  sixth 
day  of  February,  1883.  Various  grounds  are  alleged  for  the  motion 
to  remand,  but  in  the  view  taken  of  the  case  it  is  only  necessary  to 
discuss  one  question,  for  upon  that  this  case  tarns. 

The  position  of  tbe  movent  is  that  the  amount  in  dispute  in  the 
cause  is  not  sufficient  to  warrant  tbe  removal  under  the  law.  The 
removal  is  claimed  under  the  act  of  March  2,  1867,  which  has  been 
carried  into  the  Bevised  Statutes  of  the  United  States,  and  is  found 
in  section  639,  which  provides : 

"Any  suit  commenced  in  any  state  court  wherein  the  amount  in  dispute, 
exclusive  of  costs,  exceeds  tbe  sum  or  value  of  five  hundi'ed  dollars,  to  be  made 
to  appear  to  the  satisfaclion  of  said  court,  may  be  removed  for  trial  into  the 
circuit  court  for  the  district  where  such  suit  if  pending,  next  to  be  held  after 
the  filing  of  the  petition  for  such  removal  hereinafter  mentioned,  in  the  cases 
and  in  the  manner  stated  in  this  section." 

It  is  thus  seen  that,  in  order  to  remove  a  suit  under  this  section,  the 
amount  in  dispute,  exclusive  of  costs,  must  exceed  $500.  At  the 
time  this  suit  was  brought  in  the  state  court,  September  21,  1871, 
tbe  amount  in  dispute  was  less  than  the  sum  or  value  of  $500,  but 
the  litigation  in  the  state  court,  or  rather  courts,  for  the  case  seems 
to  have  gone  to  the  appelate  court,  was  protracted,  and  the  petition 
for  removal  was  filed  February  6,  1883,  about  11  years  after  the  suit 
was  commenced.  In  the  mean  time,  the  interest  accruing  upon  the 
draft  sued  on  up  to  tbe  time  of  tbe  filing  of  tbe  petition  for  removal, 
added  to  the  principal,  amounts  to  more  than  $500,  exclusive  of  costs. 

Tbe  proposition  of  counsel  for  the  removal  of  the  cause  to  this 
v.20,no.4— U 


Digitized  by 


Google 


210  VEDBSAL   BBPOBTEB. 

«ourt  is  that  when  the  amount  in  dispate  at  the  time  the  removal  is 
sought  for  exceeds,  exclusive  of  oosts,  the  sum  of  $500,  then  the  case 
falls  within  the  law  and  is  removable.  On  the  other  band,  it  is  claimed 
that  the  amount  in  dispute  at  the  time  of  the  commencement  of  the 
suit  in  the  state  court  being  less  than  $500,  the  case  does  not  fall 
within  the  removal  statute.  I  do  not  find,  nor  am  Lreferred  to,  any 
decided  case  where  this  question  has  been  passed  upon,  except  that 
the  circuit  court  of  Madison  county,  Alabama,  has  passed  upon  this 
question  in  this  case  by  denying  the  petition  for  removal. 

The  language  of  the  statute  under  which  the  removal  is  claimed  is 
first  to  be  noted.  The  words  are:  "Any  suit  commenced  in  any 
state  court  wherein  the  amount  in  dispute  exceeds,  etc.  *  *  •" 
Now,  when  is  it  that  the  amount  in  dispute  is  to  exceed  the  sum  or 
value  of  $500  ?  The  most  natural  answer  is,  at  the  commencement 
of  the  suit.  The  statute  does  not  say  so  in  so  many  words,  but  the 
amount  in  dispute  is  mentioned  in  such  connection  with  the  com- 
mencement of  the  suit  that  such  would  seem  to  be  the  most  natural 
construction  and  meaning  of  the  words  used.  It  is  something  like 
the  right  to  an  appeal  which  depends  upon  the  amount  in  dispute  at 
the  time  the  right  to  the  append  accrues,  and  if  the  condition  as  to 
the  amount  is  not  present  when  the  right  accrues,  it  does  not  there- 
after arise  by  reason  of  interest  accruing  upon  the  judgment  or  de- 
cree from  which  the  appeal  is  sought.  So  when  the  right  to  sue 
accrues,  and  the  party  invokes  the  jurisdiction  of  the  court,  the  con- 
ditions present  at  that  time  would  seem  to  be  the  conditions  which 
should  control  upon  the  question  as  to  whether  the  suit  is  removable 
from  the  state  court  to  the  circuit  court  of  the  United  States. 

In  Spear  on  the  Law  of  the  Federal  Judiciary,  at  page  462,  speak- 
ing of  the  amount  in  dispute,  the  author  says : 

"The  absence  of  this  condition  is  fatal  to  the  right  of  removal  as  given  by 
the  statute.  The  right  depends  upon  a  stiitute,  and  the  facts  as  they  existed 
when  the  suit  was  commenced  in  the  state  court  in  respect  to  the  sum  or 
value  in  dispute  must  determine  whether  this  particular  condition  of  the 
statute  is  present;"  citing  Robdrta  v.  Nelson,  8  Dlatchf.  74,  77. 

This  author  adds : 

"These  general  provisions  of  the  statute  apply  to  all  the  cases  enumerated 
therein,  and  constitute  a  part  of  the  legal  requirements  in  the  removal  of  these 
cases  from  state  courts  to  the  circuit  courts  of  the  United  States. " 

An  argument  is  made,  based  upon  a  line  of  anthoritidB,  to  the 
proposition  that  wh^e  a  suit  may  be  removed  from  a  state  eoart  to 
the  circuit  court  of  the  United  States,  under  the  removal  aots  of  con- 
gress, on  account  of  diversity  of  citizenship  of  the  parties  to  the  suit, 
that  such  diversity  of  citizenship  need  not  exist  at  the  time  the  suit 
is  commenced  in  the  state  court,  but  only  when  the  removal  is  sought. 
And  by  analogy  it  is  claimed  the  same  rule  should  apply  in  reference 
to  the  jurisdictional  condition  as  to  the  amount  in  dispute,  that  it  is 
sufficient  if  the  amount  exceed  $500  when  the  removal  is  sought. 
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The  argument  would  be  pertinent  and  strong,  were  it  conceded  that^ 
in  order  to  render  a  Bait  removable,  it  is  sufficient  that  the  diversitj 
of  citizenship  of  the  parties,  plaintiff  and  defendant,  exist  at  the  time 
the  suit  is  sought  to  be  removed,  and  without  reference  to  the  citizen- 
ship of  the  parties  at  the  time  the  suit  was  commenced  in  the  state 
ooart.  That  proposition  is  maintained  by  a  line  of  authorities  cited 
in  Spear,  Fed.  Jud.  601,  502,  among  which  is  Jackson  v.  Ins.  Co. 
8  Woods,  413,  opinion  by  Judge  Woods. 

There  is,  however,  a  line  of  authorities  to  the  proposition  that  the 
cause  cannot  be  removed  unless  the  required  citizenship  existed,  not 
only  when  the  petition  for  removal  is  filed,  but  also  at  the  time  th& 
action  is  begtm  in  the  state  court.  The  case  of  Homer  v.  Clayton,  S 
Woods,  278,  opinion  by  Justice  Bradley,  and  the  case  of  Kaeiser  t> 
IlUnois  Cent.  R.  R.  6  Fbd.  Bbp.  1,  opinion  by  Judge  MoGbaby,  of  the 
Eighth  circuit,  are  cited,  and  other  authorities  to  the  same  proposi- 
tion; Spear,  Fed.  Jud.  502,  503. 

The  supreme  court  of  the  United  States,  in  the  case  of  Gibson  y. 
Bruce,  2  Sup.  Ct.  Bep.  873,  hold  that  a  snit  cannot  be  removed  from 
a  state  court,  under  the  act  of  1875,  unless  the  requisite  citizenship  of 
the  parties  exists  both  when  the  suit  was  begun  and  when  the  petition 
for  removal  is  filed.  So  that  the  argument  based  upon  the  proposition 
that  the  citizenship  necessary  to  the  removal  of  the  cause  need  only 
to  exist  at  the  time  the  x>otition  for  removal  is  filed,  is  not  main- 
tained. 

The  oonolnsion  then  is,  that,  at  the  commencement  of  the  suit  in 
the  state  court,  the  sum  or  value  in  dispute,  exclusive  of  costs,  must 
exceed  1(500  in  order  that  the  suit  may  be  removed,  and  that  the 
subsequent  accrual  of  interest  upon  the  matter  or  sum  in  dispute 
does  not  affect  the  right  to  remove  the  cause ;  and  the  motion  to  re- 
mand this  cause  to  the  state  court  is  granted. 


In  re  Accounts  of  the  SmFPiNO  Couuissionbb  or  thh  Pobt  or 

Nbw  Yobk. 

(Oireuit  Court  S.  D.  New  York.    May  6, 1884.) 
Bhiffiits  Oommissioner— Patmknt  of  Mokbt  to  Unttbd  States— Powkrb  of 

THB    UHITED   tiTATBB   COUHT. 

Court  has  no  power  to  compel  the  shipping  commiggioner  to  pay  over  mon- 
eys to  the  government,  its  powers  being  supervisory  rather  than  plenary. 

Beport  of  Master. 

Elihu  Root,  U.  S.  Atty.,  for  the  United  States. 
Benedict  dt  Taft,  for  commissioner. 

Wallacs,  J.     The  immediate  question  presented  by  the  report  of 
the  master,  and  the  motion  made  on  behalf  of  the  shipping  commis- 


Digitized  by 


Google 


212  r^OBBAIi   BSPOSTK& 

sioner  to  confirm  the  report,  is  whether  the  salaries  paid  by 'the  ship- 
ping commissioner  to  his  deputies  for  the  year  18^  were  reasonable. 
Haring  tiled  his  account  of  the  receipts  and  expenses  of  his  office  for 
the  year  1882,  an  order  was  made,  pursuant  to  the  established  mode 
of  procedure  since  the  year  1876,  by  which  the  account  was  referred 
to  a  master  for  an  examination,  and  report  to  the  court,  upon  notice 
to  the  United  States  attorney.  Pursuant  to  that  order  Mr.  Gutman, 
the  master,  in  February,  1883,  filed  his  report,  showing  that  the  r»> 
ceipts  of  the  office  for  the  year  1882  were  $22,531.50,  and  the  ex- 
penses for  the  year  were  $22,531.50.  Among  the  items  of  expenses 
in  that  account  were  three  of  $3,648  each,  paid  by  the  shipping  com- 
missioner to  his  three  sons  for  their  salaries  as  deputy  shipping  com- 
missioners. Upon  the  motion  to  confirm  that  report  objection  was 
made  by  the  United  States  attorney  that  the  salaries  paid  by  the 
shipping  commissioner  to  his  deputies  were  excessive.  Thereupon, 
and  on  the  se'cond  day  of  October,  1883,  this  court  made  an  order  re- 
ferring back  the  report  to  the  master,  and  directing  him  to  take  such 
proof  as  might  he  produced  by  the  shipping  commissioner  and  by  the 
United  States  attorney,  and  report  explicitly  upon  the  reasonableness 
of  these  sala,rie8.  Although  since  1875  the  accounts  of  the  shipping 
commissioner  have  been  returned  annually,  have  been  passed  by  a 
master,  and  on  several  occasions  have  been  objected  to  by  the  United 
States  attorney,  and  considered  upon  such  objections  by  my  prede- 
cessors in  office,  this  is  the  first  instance  in  which  those  accounts 
have  been  challenged  by  opposing  proofs  on  the  part  of  the  United 
States  attorney.  There  is  no  statute  which  makes  it  the  duty  of  the 
district  attorney  to  scrutinize  or  challenge  these  accounts,  &nd  it  is 
doubtful  if  he  has  any  authority  in  the  premises,  except  such  as  is 
conferred  upon  him  permissively  by  the  order  of  the  court;  and  for 
this  reason  probably  the  predecessors  of  the  present  United  States 
attorney  deemed  it  beyond  their  province  to  controvert  the  correct- 
ness of  the  accounts,  beyond  criticising  items  which  seemed  object- 
ionable upon  their  face.  The  last  occasion  when  the  accounts  were 
specially  investigated  was  in  1878,  when  objections  were  filed  by  the 
United  States  attorney  to  the  accounts  for  the  year  1877.  It  then 
appeared  that  the  commissioner  had  paid  to  each  of  his  three  sons, 
for  their  services  as  deputies  during  that  year,  a  salary  at  the  rate  of 
$3,800  per  annum,  two  of  them  being  paid  for  the  whole  year,  and 
one  of  them  for  six  months.  Judge  Blatchfobd,  in  considering  the 
objections  and  passing  upon  the  account,  examined  with  particularity 
the  financial  history  of  the  office  from  its  inception,  and  considered 
the  principles  and  items  of  the  accounts,  and  referring  to  the  ques- 
tion of  salaries  paid  by  the  commissioner  to  his  sons,  used  the  fol- 
lowing language  in  his  opinion : 

"As  to  the  allegation  that,  on  ths  deposftron  of  the  shipping  commissioner, 
the  master  should  have  reported  that  the  salaries,  at  the  rate  of  $3,800  a  year, 
paid  to  the  three  deputy  commissioners,  F.  C.  Duncan,  d.  f .  Duncan,  and 
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CJ.  D.  Duncan,  were  entirely  loo  Idrge  for  the  work  performed  by  them,  there 
is  nothing  to  show  that  any  such  point  was  taken  by  the  district  attorney  be 
fore  the  master.  ^Tor  was  any  evidence  introduced  before  tlie  master  by  the 
district  attorney  to  show  that  the  salaries  of  the  deputies  were  too  large  for 
the  work  performed  by  them.  No  witness  expresses  an  opinion  to  that  ef- 
fect, nor  was  the  shipping  commissioner  asked  whether  he  could  not  have  ob- 
tained competent  petsons  to  discharge  the  duties  so  performed  for  a  less  com- 
pensation, nor  was  any  evidence  given  tliat  he  could.  The  arrangement  made 
is  testified  to  have  had  the  sanction  of  each  of  my  predecessors,  Judges  Wood- 
KUFF  and  Johnson.  The  three  deputies  named  were  deputies  from  the  be- 
ginning. The  arrangement  was  one  which  sanctioned  a  salary  of  $4,0U0  to 
each  of  them,  if  the  fees  of  the  office  would  pay  it.  It  has  never  exceeded  that 
sum.  The  commissioner  and  the  deputies  had  a  right  to  rely  on  the  arrange- 
ment, until  it  should  be  shown,  on  notice  and  hearing,  that  the  salaries  ought 
to  be  reduced.  These  observations  cover  the  above-named  accounts.  I  do  not 
intend  to  say,  however,  that  the  salaries  of  the  deputies  and  of  the  snbotdi- 
nates  ought  not  to  be  reduced  and  their  number  fixed  for  the  future,  nor  do  I 
intend  to  say  that  they  ought." 

As  the  objactions  to  the  acoount  are  now  presented,  I  am  relieved 
from  any  embarrassment  arising  from  the  decisions  of  my  predeces- 
sors, inasmuch  as  they  were  called  upon  to  consider  such  objections 
-when  there  waB  no  evidenoe  tb  controvert  the  case  made  by  the  com- 
missioner himself,  and,  practically,  only  his  side  of  the  controversy 
was  exhibited.  These  decisions,  while  authoritative  and  perhaps 
conclusive  as  an  auditing  of  past  accounts,  do  not  stand  in  the  way 
of  considering  de  novo  the  question  of  the  reasonableness  of  the  sal- 
aries paid  in  1882,  unless,  as  stated  in  the  opinion  of  Judge  Bl&tch- 
FOBD,  "the  commissioner  and  the  deputies  had  a  right  to  rely  on  the 
arrangement  (in  the  past)  until  it  should  be  shown,  on  notice  and 
hearing,  that  the  calaries  ought  to  be  reduced." 

The  proofs  taken  before  the  master  are  voluminous,  and  embrace 
a  wide  range  of  investigation,  notwithstanding  the  strenuous  efforts 
on  the  part  of  the  commissioner  to  narrow  the  field  of  investigation. 
It  was  quite  impossible,  however,  to  confine  the  proofs  to  the  value 
of  the  deputies'  services  in  1882.  Whether  it  was  necessary  that 
these  deputies  should  be  employed  for  that  year,  and  what  was  a  fair 
compensation  for  their  services  then,  were  questions  which  could  not 
well  be  resolved  without  a  comparison  of  the  business  and  duties  of 
the  office  in  previous  years,  and  the  relative  value  of  the  services 
then  and  now.  This  led  to  an  inquiry  into  the  nature  and  extent  of 
their  services  in  the  past,  and  finally  to  an  extended  examination 
into  the  business  of  the  office  generally,  and  into  the  duties  of  the 
commissioner,  and  of  the  deputies,  and  the  various  subordinates, 
daring  the  whole  period  of  its  existence.  This  examination  has  been 
sufficiently  comprehensive  and  thorough  to  possess  the  court,  not 
only  of  the  material  facts  respecting  the  primary  subject,  but  also 
concerning  the  past  administration  of  the  office,  which  it  is  very  much 
to  be  regretted  were  not  brought  to  the  attention  of  my  predecessors. 
It  will  not  be  profitable  to  attempt  a  recapitulation  of  the  evidence. 
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It  is  due  to  the  shipping  commissioner,  however,  to  state  that  wit- 
nesses of  high  respectability  and  intelligence  have  commended  his  ad- 
ministration of  the  office  generally,  and  approved  as  reasonable  the 
salaries  which  he  has  paid  his  sons. 

The  reasons  why  I  cannot  concur  in  their  opimon,  and  must  dis- 
approve the  findings  of  the  master,  may  be  briefly  stated,  and  rest 
upon  a  few  salient  but  controlling  considerations.  The  duties  of  the 
shipping  commissioner  are  not  intricate  or  arduous,  but  they  are  use- 
ful and  various,  and  require  good  judgment  and  executive  capacity. 
He  is  the  responsible  head  of  the  office,  and  is  charged  with  the  super- 
vision of  its  manifold  operations,  and  incurs  some  financial  risks  be- 
cause he  is  obliged  to  pay  the  expenses  of  maintaining  the  office  and 
of  conducting  its  business,  including  rent  and  the  pay  of  employes, 
out  of  the  receipts  of  the  office.  He  must  rely  exclusively  upon  the 
fees  of  the  office  to  meet  the  expenses,  as  well  as  his  own  salary.  If 
these  fees  fall  short  be  has  no  recourse  upon  the  treasury  of  the 
United  States.  The  statute  that  creates  the  office  provides  that  the 
salary  fees  and  emoluments  of  the  oommissioner  shall  in  no  case  ex- 
ceed $5,000  per  annum.  This  salary  was  deemed  adequate  by  the 
legislative  department  of  the  govemnient  to  compensate  him  for  all 
his  responsibilities  and  services,  however  onerous  and  exacting  they 
might  be. 

The  duties  and  responsibilities  of  the  shipping  commissioner  are, 
of  course,  far  more  important  and  onerous  than  those  of  any  of  his 
subordinates.  Their  duties  are  either  clerical,  such  as  those  of  book- 
keepers or  accountants,  or  they  are  services  of  a  lower  grade.  The 
law  contemplates  that  these  duties  are  to  be  discharged  by  the  com- 
missioner himself,  with  such  clerical  assistance  as  may  be  necessary. 
It  enacts  that  "any  shipping  commissioner  may  engage  clerks  to  as- 
sist him  in  the  transaction  of  the  business  of  the  shipping  office,  and 
may,  in  case  of  necessity,  depute  such  clerks  to  act  for  him  in  his  of- 
ficial capacity."  As  appears  by  the  proofs  the  services  which  the 
subordinates  of  the  higher  grades  perform  in  the  office  are  almost 
identically  such  as  were  rendered  by  clerks  in  private  shipping  offices 
in  New  York  city.  The  oommissioner  recognized  this  by  selecting  all 
bis  principal  assistants,  exclusive  of  his  own  sons,  from  this  class  of 
employes, — persons  who  had  been  clerks  in  private  shipping  offices. 
Inasmuch  as  his  own  salary  and  emoluments  were  fixed  by  the  law 
at  $5,000,  and  this  standard  of  compensation  was  adopted  by  con- 
gress as  a  sufficient  remuneration  for  his  risks  as  well  as  his  services, 
the  action  of  the  commissioner  in  appointing  five  deputies  to  discharge 
clerical  duties  as  soon  as  he  had  occupied  the  office  long  enough  to 
ascertain  its  probable  income  from  fees, — ^three  at  a  salary  of  $8,500 
each,  and  two  at  salaries  of  $3,000  each, — starts  the  suggestion  that 
he  had  gravely  misconceived  the  spirit  of  the  law  under  which  he 
was  to  administer  the  office.  But  when  it  appears  that  in  the  ensu- 
ing year,  1874,  these  five  deputies  were  salaried  at  $8,900  each,  thai 
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four  of  them  were  hie  own  sons,  and  that  one  of  these  sons  was  only 
19  years  old,  with  no  more  experience  or  qualifications  for  the  place 
than  his  years  would  imply,  a  very  cogent  inference  arises  that  he 
had  conceiTed  a  scheme  for  administering  his  office  which  was  not 
only  illegitimate  as  a,  radical  departure  from  that  contemplated  by 
law,  but  which  was  utterly  repugnant  to  all  notions  of  economy  and 
decency,  if  it  was  not  tainted  with  a  corrupt  motive.  In  1875  these 
five  deputies  were  salaried  by  him  at  $4,0U0  each.  In  1874,  after 
paying  his  own  salary  and  those  of  the  deputies,  and  the  other  ex- 
penses of  the  office,  there  remained  out  of  receipts  of  fees  amounting 
to  $55,000,  the  sum  of  $126,  to  be  paid  into  the  treasury  of  the  United 
States.  In  1875  the  fees  were  $51,000,  and  $438  less  than  the  ex- 
penses. From  1875  to  the  present  time  the  expenses  of  each  year 
have  absorbed  the  receipts.  The  theory  of  the  shipping  commissioner 
is  that  with  the  concurrence  of  Judge  Woodboff  he  made  an  arrange- 
ment with  his  deputies  by  which  a  salary  of  $4,000  a  year  to  each 
of  them  was  to  be  allowed  when  the  fees  of  the  office  would  pay  it; 
because  the  receipts  of  the  office  were  fluctuating,  and  at  times  the 
salaries  would  therefore  have  to  be  much  less.  And  it  appears  that 
in  1876  they  were  allowed  only  $2,450  each,  the  receipts  having  fallen 
in  that  year  to  the  sum  of  $29,774.  Yet,  in  1877,  when  the  receipts 
were  still  less,  the  deputies'  salaries  were  allowed  at  $3,800  each, 
and  it  is  noticeable  that  in  this  year  there  were  but  four  clerks  em> 
ployed  in  the  office,  and  they  were  only  paid  in  the  aggregate  the 
sum  of  $2,587.  In  1878  the  number  of  deputies  was  reduced  to  four, 
the  four  sons  of  the  shipping  commissioner  being  retained,  and  they 
were  paid  $3,800  each.  Subsequently  one  of  them  retired,  and  since 
then  three  deputies  have  been  retained,  all  of  them  the  sons  of  the 
commissioner.  In  1882,  the  year  specially  under  consideration,  these 
three  deputies  have  been  paid  $3,648  each,  while  the  pay-roll  shows 
that  only  two  clerks  were  employed,  one  of  whom  was  paid  $960,  and 
one  $655,  and  the  receipts  of  the  office  were  $22,531,  which  are  just 
balanced  by  the  expenses. 

These  figures  standing  alone  are  a  sufficient  commentary  upon  the 
extravagance  and  impropriety  of  the  arrangement  respecting  deputies 
and  their  salaries  which  was  made  by  the  shipping  commissioner,  and 
which  according  to  his  statement  was  approved  by  Judge  Woodruff. 
But  it  is  now  shown  by  the  testimony  that  during  all  these  years, 
until  1881,  there  were  experienced  and  competent  clerks  employed  in 
the  office  by  the  commissioner,  who  were  not  only  fully  qualified  to 
perform  the  services  of  the  deputies,  but  who  actually  did  perform 
substantially  the  same  services,  at  salaries  of  from  $20  to  $25  per 
week.  And  the  proofs  also  show  that  such  compensation  is  what 
is  generally  allowed  for  similar  services  in  the  private  shipping  offices 
of  New  Tork  city.  In  view  of  this  testimony  there  can  be  but  one  of 
two  conclusions :  either  that  the  commissioner  has  been  so  blinded 
by  parental  interest  that  he  could  not  exercise  an  intelligent  judg- 
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ment  respecting  tho  economioal  and  deeoroas  administration  of  his 
office,  or  be  has  oorruptly  exeroised  bis  powers  and  opportunities  to 
farm  out  its  revenues  as  spoils  for  family  distribution. 

Tbe  idea  that  Judge  Woodui;ff  or  either  of  my  other  predecessors 
in  office  would  have  sanctioned  such  a  state  of  affairs  as  is  now  shown 
to  have  existed  is  not  to  be  harbored  for  a  moment.  They  were  mis- 
led, undoubtedly,  by  a  plausible  presentation  of  the  facts  on  the  part 
of  the  shipping  commissioner,  and  were  called  upon  to  decide  upon 
an  ex  parte  hearing,  or  upon  proofs  which  did  not  exhibit  any  coun- 
tervailing evidence. 

The  following  general  conclusions  are  reached,  and,  under  the  power 
of  this  court  to  regulate  the  mode  of  conducting  tbe  business  of  the 
shipping  office,  will,  for  tbe  present,  be  adopted  as  rules  for  the  regula- 
tion of  tbe  business  of  tbe  office :  (1)  That  the  employment  of  one 
chief  clerk,  deputized  in  case  of  necessity  to  act  for  the  shipping 
commissioner  in  his  official  capacity,  and  to  be  allowed  a  salary  not 
to  exceed  $2,500  per  annum,  may  be  justified  by  the  demands  of  tbe 
office,  and  is  authorized.  (2)  Three  other  clerks  at  salaries  not  to 
exceed  $1,200  each,  or  two  at  salaries  not  to  exceed  $1,600  each,  in 
the  discretion  of  tbe  commissioner,  may  also  be  employed.  (3)  All 
compensation  received  by  tbe  commissioner  or  his  subordinates  for 
services  rendered  during  office  hours  to  owners  or  masters  of  vessels, 
or  to  seamen,  are  to  be  accounted  for  and  returned  with  the  receipts 
of  the  office. 

Although  the  master's  report  must  be  disapproved,  tbe  court  has 
no  power  to  compel  the  shipping  commissioner  to  pay  into  the  treas- 
ury of  the  United  States  any  fees  which  he  has  not  sufficiently  ac- 
counted for.  Although  tbe  court  is  empowered  to  regulate  the  mode 
of  conducting  the  business  of  the  office,  and  is  invented  with  com- 
plete control  of  the  same,  its  powers  are  supervisory,  not  plenary, 
and  it  acts  in  an  administrative  rather  than  in  a  judicial  capacity. 
The  receipts  of  tbe  office  belong  to  tbe  United  States.  The  govern- 
ment can  claim  them  or  relinquish  tbem  at  its  option.  If  they  have 
been  misappropriated  the  United  States  can  sue  for  them  and  recover 
them.  The  court  is  not  a  competent  party  to  such  a  controversy;  nor 
should  tbe  court  undertake  to  adjudicate  upon  the  rights  of  the  ship- 
ping commissioner  or  of  the  government,  iw&  proceeding  to  which  the 
United  States  is  not  a  party,  because  its  judgment  would  not  conclude 
either.  Tbe  government  is  not  a  party  merely  because  the  United 
States  attorney  has  intervened  in  the  proceeding  at  tbe  direction  of  the 
court.  He  did  not  come  into  the  proceeding  by  the  authority  of  any 
statute  which  expressly,  or  by  implication,  makes  it  his  duty  or  hia 
privilege  to  represent  the  United  States ;  nor  did  he  appear  upon  the 
retainer  or  at  tbe  request  of  any  department  of  the  government  which 
can  be  deemed  to  represent  tbe  United  States.  When  a  suit  is  brought 
to  which  the  United  States  is  a  party  to  tbe  record,  all  the  qnestions 
of  fact  and  law  upon  which  the  government  and  the  shipping  com* 
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tnissioner  are  entitled  to  be  heard  can  be  appropriately  and  conclu- 
sively determined.     So  far  as  the  latter  has  acted  conformably  to 
regulations  prescribed  by  this  court  he  will  be  undoubtedly  protected, 
because  the  administrative  power  to  make  the  regulations  id  lodged 
with  the  court ;  and  it  may  be  well  urged  that  it  is  immaterial  whether 
bis  acts  have  received  a  subsequent  sanction  or  were  sanctioned  in 
advance.     It  is  not  necessary,  nor  is  it  expedient,  to  express  any  opin- 
ion now  as  to  whether  the  shipping  commissioner  was  justified  in  as- 
'saming  from  the  action  of  my  predecessors,  prior  to  1882,  that  he 
was  authorized  to  retain  his  sons  as  deputies  and  pay  them  the  sal- 
aried he  has  paid  thorn.    If  a  suit  shall  be  brought,  it  may  become 
pertinent  to  inquire  whether  such  action  was  induced  by  misrepre- 
sentations or  suppresHions  of  material  facts  on  the  part  of  the  ship- 
ping commissioner  which  were  intended  and  e£Fectual  to  mislead. 
Neither  is  it  intended  by  the  present  decision  to  preclude  him  from  a 
full  opportunity  of  reviewing  and  overturning  the  conclusions  of  fact 
which  have  been  reached  and  expresded  in  the  present  proceeding. 

The  statute  aothorizet>  the  court  to  remove  from  office  any  shipping 
commissioner  "whom  the  court  may  have  reason  to  believe  does  not 
properly  perform  his  duties."  The  permissive  language  in  such  a 
statute  is  mandatory.  Where  power  is  devolved  by  statute  upon  a 
public  body  or  officer  to  do  an  act  which  concerns  the  public  interests, 
its  exercise  is  an  imperative  duty  whenever  the  occasion  calls  the 
power  into  activity.  What  my  impression  is  respecting  the  official 
conduct  of  Mr.  Duncan,  upon  the  proofs  and  records  used  upon  this 
motion,  has  been  sufficiently  indicated,  but  he  is  entitled  to  a  full 
hearing,  and  should  bo  given  an  opportunity,  if  he  desires  to  retain 
the  office,  to  show  that  he  has  properly  performed  its  duties. 

An  order  will  be  entered  denying  the  motion  to  pass  the  accounts 
for  1882,  and  directing  the  shipping  commissioner  to  show  canse  be- 
fore me,  on  the  tenth  day  of  May  next,  at  10:80  a.  m.,  why  he  should 
not  be  removed  from  office. 


AtiiAMtio  Millino  Goi.  v.  Bobikson  and  others. 

(Oireuit  Oovrt,  S.  D.  New  York.    May  6, 1884.) 

\.  Tradc-Mahk— RioHT  TO  THK  Bthbol  Inbefabablb  from  Risrt  to  Sbia 

Ck)M»tODITT. 

The  right  to  tho  exclusive  use  of  a  word  or  sj'mbol  as  a  trade-mark  \a  insop- 
arable  from  the  right  to  make  aitd  sell  the  commodity  which  it  has  been  ap- 
propriated to  designate. 

%  Samb — May  be  Pbcdlias  to  a  Factory  and  Pass  with  it. 

A  trade-mark  may  be  appropriated  by  a  manufacturing  company  as  well  as 
an  individual,  and  pass  with  the  property  to  their  successors. 
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3.  Saub— Measube  of  Damages. 

The  measure  of  damages  is  limited  by  the  extent  to  wWch  the  unlawful  use 
of  the  design  by  the  defendant  has  interfered  with  the  sale  of  plaintifl's  com- 
modity. 

In  Eqaity. 

Briesen  d  Steele,  for  complainant.     A.  v.  Brieten,  of  ooonsel. 

L.  H.  Arnold,  Jr.,  for  defendant  Robinson. 

Geo.  H.  Forster,  for  defendant  Rowland.    . 

Wallacs,  J.  The  proofs  show  that  in  1861  the  firm  of  Alexander 
H.  Smith  &  Co.,  then  the  proprietor  of  the  Atlantic  mUls,  at  St.  Lonis, 
Missoari,  adopted  the  word  "Champion,"  and  employed  it  to  distin- 
guish a  particular  quality  of  flour  made  and  sold  by  them.  From 
that  time  until  the  present  it  has  been  used  as  a  trade-mark  either 
by  that  firm  or  the  several  firms  and  corporations  that  became  the 
proprietors  of  the  property  and  business  of  the  Atlantic  mills.  The 
flour  to  which  it  was  applied  was  particularly  adapted  for  the  south- 
em  export  trade,  and  became  generally  known  and  recognized  as  the 
production  of  the  Atlantic  mills  by  the  word  which  was  thus  used  to 
designate  it. 

The  complainant  has  not  made  proof  of  any  formal  transfer  by 
Alexander  H.  Smith  &  Go.  to  any  of  the  sacceeding  proprietors  of  the 
Atlantic  mills  of  the  right  to  use  the  trade-mark;  and  if  complainant 
has  acquired  that  right  it  is  because  it  passed  upon  the  purchase  of 
the  mill  property  and  business  as  an  accessory  thereof  to  each  par- 
chaser  who  became  the  proprietor  of  the  premises,  including  the  com- 
plainant, iwithout  any  agreement  respecting  the  trade-mark. 

The  right  to  the  exclusive  use  of  a  word  or  symbol  as  a  trade-mark 
is  inseparable  from  the  right  to  make  and  sell  the  commodity  which 
it  has  been  appropriated  to  designate  as  the  production  or  article  of 
the  proprietor.  It  may  be  abandoned  if  the  business  of  the  proprie- 
tor is  abandoned.  It  may- become  identified  with  the  place  or  estab- 
lishment where  the  article  is  manufactured  or  sold,  to  which  it  has 
been  applied,  so  as  to  designate  and  characterize  the  article  as  the  pro- 
duction of  that  place  or  establishment  rather  than  of  the  proprietor. 
A  trade-mark  of  this  description  is  of  no  value  to  the  original  proprie- 
tor because  he  could  not  use  it  without  deception,  and  therefore  would 
not  be  protected  in  its  exclusive  enjoyment.  Such  a  trade-mark 
would  seem  to  be  an  incident  to  the  business  of  the  place  or  estab- 
ment  to  which  it  owes  its  origin,  and  without  which  it  can  have  no 
independent  existence.  It  should  be  deemed  to  pass  with  a  transfer 
of  the  businesc  because  such  an  implication  is  consistent  with  the 
character  of  the  transaction  and  the  presumable  intention  of  the  par- 
ties. Dixon  Crucible  Co.  v  Giiggenheim,  3  Amer.  Law  T.  228;  Hud' 
son  v.  Osborne,  39  L.  J.  Ch.  (N.  8.)  79 ;  Shiptoright  v.  ClemenU,  19 
Weekly  Rep.  599. 

The  defendant  controverts  the  right  of  the  complainant  to  the  ex- 
clusive use  of  the  word  "Champion"  as  a  trade-mark  by  the  testimony 
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of  two  witnesaes,  to  the  effect  that  ihey  nsed  it  or  saw  it  nsed  as  a 
brand  apon  floor  before  it  was  adopted  by  Alexander  H.  Smith  &  Go. 
The  testimony  of  the  witness  Potter  fails  to  show  the  use  of  the  word, 
in  the  instances  to  which  he  refers,  prior  to  1867,  and  is  therefore 
valaeless.  The  witness  Beamey  testifies  that  he  nsed  it  for  branding 
the  flour  of  nine  different  firms  as  long  ago  as  1857.  None  of  the 
persons  for  whom  it  was  so  used  have  been  produced,  although  many 
of  them  were  accessible.  If  Beamey's  statement  is  correct  it  could 
have  been  readily  corroborated.  The  failure  to  do  so  is  significant. 
Sis  statement  is  not  supported  by  any  extrinsic  evidence,  and  is  not 
deemed  sufficiently  reliable  to  defeat  the  complainant's  right. 

Upon  the  accounting  to  ascertain  damages,  the  fact  is  not  to  be 
overlooked  that,  in  the  instances  in  which  the  trade-mark  has  been 
used  by  the  defendant  in  connection  with  the  names  of  other  manu- 
facturers than  the  complainant's,  damages  are  measured  by  the  ex- 
tent to  which  the  unlawful  use  of  the  word  "Champion"  has  interfered 
"with  the  sale  of  their  flour.  Their  right  to  an  injunction  is  not  af- 
feeted  because  the  appropriation  of  their  trade-mark  has  been  a 
limited  one,  and  it  is  not  incumbent  on  them  to  show  that  it  has  been 
copied  in  every  particular.  It  is  sufficient  if  his  trade-mark  has  been 
copied  to  an  extent  calculated  to  mislead  purchasers,  and  cause  the 
article  to  which  it  has  been  applied  pass  as  their  article.  The  cases 
GiUoU  V.  Esterbrook,  48  N.  Y.  374;  Newman  v.  Alvord,  51  N.  Y.  189; 
Hier  v.  Abrahamt,  82  N.  Y.  519;  and  WaUon  v.  Crawley,  3  Blatohf. 
440,  are  instructive  upon  this  point. 
A  decree  is  ordered  for  complainant. 


^  Lawler  v.  Bbett  and  others. 

{(»euit  Court,  S.  D.  Iowa,  O.  D.    October  31, 1883.> 

Tax  Balis — Aotiok  to  Set  Asidb— Payubht  of  Taxes— Skotiok  897,  Iowa 
Code  1873. 

In  an  action  to  set  aside  a  tax  sale,  when  a  complainant  fails  to  show  that 
the  taxes  due  on  the  property  have  bec-n  paid  hy  him  or  his  grantees,  as  re- 
quired by  section  897,  Iowa  Code  1873,  he  cannot  recover. 
Same— Tkndbb  EkjuivAiiKHT  to  Payment. 

A  tender  of  the  amount  of  a  tax  is  equivalent  to  payment. 
Same — The  Law  Does  not  REqurnE  an  Impossible  Thing. 

Where  the  law  requires  that  taxes  shall  be  paid  by  a  party  before  he  can 
maintain  an  action  to  set  aside  a  tax  sale,  but  it  is  impossible  for  Itim  to  ascer- 
tain the  amount  of  the  taxes,  he  need  not  make  payment  or  tender  before 
bringing,  his  action,  as  the  law  will  not  require  an  impossible  thing. 
Same — Condition  Precedent — Performance. 

Where  both  a  statute  and  the  rule  of  law  require  the  payment  of  taxes  due 
as  a  condition  precedent  to  an  attack  upon  a  tax  title,  and  the  record  discloses 
that  the  amount  due  can  be  readily  ascertained,  an  action  to  set  aside  a  tax 
sale  cannot  be  maintained  without  performance  of  the  condition. 
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Bill  in  Equity  to  set  aside  certain  tax  sales  and  deeds,  upon  tfae- 
ground  that  the  sales  were  not  made  in  accordance  with  law,  and  for 
the  further  reason  that  no  sufficient  expiration  notices  were  given,  as 
required  by  the  statute. 

Oeo.  E,  Clarke,  for  complainant. 

Wright,  Cummins  <£  Wright,  for  respondents. 

McObabt,  J.  Section  897  of  the  Code  of  Iowa,  (1873,)  among  other 
things,  provides  that,  in  all  controversies  and  suits  involving  the  title 
to  real  property  claimed  and  held  under  a  tax  deed  executed  substan- 
tially as  the  statute  requires,  no  person  shall  be  permitted  to  question 
the  title  acquired  by  a  treasurer's  deed  without  first  showing  that  "all 
taxes  due  upon  the  property  have  been  paid  by  such  person  or  the  per* 
son  under  whom  he  claims  title."  The  complainant  has.  failed  to 
make  the  showing  required  by  this  provision  of  the  statute.  It  is  not 
averred  that  he  or  the  party  under  whom  he  claims  has  ever  paid 
the  taxes  for  which  the  property  was  confessedly  liable,  or  any  part 
of  it.  We  are  therefore  required  to  determine  whether  be  has  placed 
himself  in  a  position  to  question  the  respondents'  title.  Is  he  not 
seeking  equity  without  doing  equity?  The  complainant  has  at- 
tempted to  relieve  himself  from  the  necessity  of  paying  or  tendering 
the  amount  of  the  delinquent  taxes  by  certain  averments  of  his  bilL 
He  avers  that  the  tax  deeds  in  question  were  void,  and  adds  that 
"the  plaintiff  is  entitled  to  redeem  therefrom,  but  is  unable  to  deter- 
mine what  sum  is  necessary  therefor."  And  he  prays  "that  the  court 
ascertain  and  determine  what  amount,  if  anything,  is  due  defendants- 
for  and  on  account  of  taxes  paid  on  said  real  estate  and  necessary 
for  the  plaintiffs  to  pay  in  order  to  redeem  therefrom,  and  plaintiffs 
hereby  offers  and  tenders  the  same  and  consents  that  said  sum,  when 
ascertained,  may  be  decreed  a  lien  on  said  real  estate  respectively 
until  so  paid."  Although  the  statute  requires  payment  of  the  taxes 
a  condition  precedent  to  an  attack  upon  the  purchaser's  title,  I  am 
of  the  opinion  that  a  tender  of  the  sum  due  is  equivalent  to  payment. 
And  I  think  it  may  also  be  admitted  that,  if  for  any  reason  the 
amount  cannot  be  ascertained  by  the  complainant,  he  may  ask  the 
court  to  ascertain  and  determine  it,  averring  his  readiness  to  pay 
when  the  amount  is  so  ascertained.  But  in  the  present  case  no  rea-, 
son  appears,  either  in  the  pleading  or  the  proof,  why  the  amount 
cannot  be  ascertained  by  the  complainant  and  paid  or  tendered.  It 
is  sufficient  to  aver  that  complainant  is  unable  to  ascertain  the 
amount  due,  without  stating  any  facts  showing  such  inability,  and 
without  offering  any  proof  upon  the  subject. 

It  has  been  held,  under  statutes  similar  to  the  one  nnder  consider- 
ation, that  it  is  a  sufficient  excuse  for  not  paying  or  tendering  the 
delinquent  tax  due  to  show  that  the  land  in  controversy  was  sold  in 
gross,  with  other  land,  for  one  consideration.  Phillips  v.  Sherman,  61 
Me.  548 ;  Miller  v.  Montague,  32  La.  Ann.  1290 ;  Weber  v.  Harris,  Id. 
1809.    In  such  case  the  complainant  has  no  means  of  ascertaining. 
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tbe  amonnt  to  be  paid  or  tendered  by  bim,  and  the  lav  will  not  re- 
quire an  impossible  thing.     But  where  nothing  appears  to  show  that 
the   complainant  could  not  ascertain  the  sum  due,  and,  a  fortiori, 
where  the  record  shows  that  he  might  readily  have  ascertained  it, 
I  am  of  the  opinion  that  he  cannot  recover;  and  such  is  the  case  here. 
The  amount  of  the  taxes  delinquent  upon  the  property  here  in  con- 
troversy appears  upon  the  tax  records,  and  is  shown  in  the  evidence. 
The  amount  of  the  interest  and  penalty  is  easily  ascertained  by  a 
Bimple  calculation.     The  two  tracts  were  sold  separately,  for  the  tax 
due  upon  each  respectively,  and  there  was  no  confusion  or  commin- 
gling of  the  taxes  upon  this  property  with  that  upon  other  parcels. 
The  ^ates  upon  which  to  calculate  the  amount  due  is  furnished  by 
the  record  and  the  statute,  and  is  de&nite  and  certain.     The  court  is 
therefore  obliged  to  find  not  only  that  there  is  no  proof  to  support 
the  allegation  that  complainant  could  not  determine  the  sum  to  be 
tendered  in  redemption,  but  also  that  the  proof  abundantly  shows  the 
contrary. 

It  has  been  repeatedly  held  by  the  supreme  court  of  the  United 
States  that  a  court  of  equity  will  not  entertain  a  bill  to  enjoin  a  tax 
sale  until  the  complainant  has  first  paid  or  tendered  any  gam  justly 
due  on  account  of  the  taxes  in  controversy.  State  Railroad  Taa 
Cases.  92  D.  8.  617;  Nat.  Bank  v.  Kimball,  103  U.  8.  782.  In  the 
former  case  the  court,  speaking  through  Mr.  Justice  MiLiiBB,  said: 
"It  is  not  sufficient  to  say  In  the  bill  that  they  (cnmplainants)  are  rendy 
and  wiiUng  to  pay  whatever  may  be  found  due.  They  must  first  pay  vrhst 
is  conceded  to  be  due,  or  what  can  be  seen  to  be  diie  on  the  face  of  the  bill, 
or  be  shown  by  affidavits,  whether  conceded  or  not,  before  the  preliminary 
injunction  should  be  granted." 

It  can  scarcely  be  maintained  that  a  less  stringent  rule  should  pre- 
vail in  cases  like  the  present,  brought  under  a  statute  requiring  pay- 
ment of  taxes  due  as  a  condition  precedent  to  an  attack  upon  the 
tax  title. 

It  is  clear,  therefore,  that  the  complainant  cannot  recover  in  the 
present  case,  whatever  his  rights  might  have  been  if  he  had  complied 
with  the  statute,  and  it  is  therefore  not  necessary  to  consider  the 
other  questions  discussed  by  counsel. 

As,  however,  the  complainants  may  still  be  in  time  to  make  a  ten- 
der and  bring  a  new  suit,  he  will  be  allowed  to  dismiss  his  bill  with- 
out prejudice,  and  at  his  own  costs. 
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HbUBSBB  V.  GoNTINBHTAIi  LiTB  InS.   Co. 
{Oireuit  Court,  D.  Oonneetieut.    lS»y  12, 1884.) 

1.  LlABTLITT  OF  LlFB  InSUKANCS   CoRPOKATIOH  FOR  DlYIDENDS. 

Where  annual  dWidends  are  declared  by  a  life  iDsurance  company,  in^ccord- 
ance  with  an  established  rule,  and  the  acta  of  the  officers  show  that  they  are 
payable  on  certain  classes  of  policies,  a  subsequent  attempt  on  its  part  to  limit 
the  meaning  of  the  vote,  and  make  it  at  variance  with  the  contemporaneous 
written  rules  and  the  acts  of  the  company,  is  vain,  the  attempt  being  evidenced 
by  the  erasure  of  the  dividend  indorsement  from  the  premium  notes,  and  the 
company  will  be  liable  for  the  amount  of  the  dividends  so  erased. 

2.  FoL,iciBB  Ikclused  inn>BR  Term  "  Rerbwsd." 

The  office  of  a  renewal  of  a  life  insurance  is  to  prevent  discontinuance  or 
forfeiture ;  and  the  word  "  renefved,"  in  the  vote  of  the  directors  of  an  insar- 
ance  company  granting  dividends  upon  certain  policies  answering  thisdescrip- 
tiou,  includes  participating,  limited-payment  policies,  which  have  been  pre- 
vented from  forfeiture  prior  to  the  passage  of  the  dividend. 

At  Lav. 

Charles  J.  C6U,  for  plaintiff. 

Charles  E.  Perkins,  for  defendant. 

Sbiphah»  J.  This  is  an  action  at  law,  which  was  tried  hj  the  court, 
-the  parties  having,  by  a  dnly-signed  written  stipulation,  waived  a 
triifd  by  jury.  The  facts  which  are  found  to  have  been  proved,  and 
to  be  true,  are  the  following: 

On  April  4,  1867,  in  consideration,  among  other  things,  of  the  annual  pre- 
mium of  $886.90  in  hand  paid  and  to  be  paid  to  the  defendant  by  Susan 
Heusser,  the  wife  of  the  plaintiff,  on  or  before  the  fourth  day  of  April  in  each 
and  every  year  during  the  term  of  15  years,  the  defendant,  a  life-insurance 
company  duly  incorporated  and  located  in  Hartford,  Connecticut,  made  its 
policy  of  insurance  in  writing,  and  thereby  assured  the  life  of  the  plaintiff, 
now  of  Syracuse,  New  York,  in  the  amount  of  $5,000.  In  and  by  said  pol- 
icy of  insurance,  it  was  agreed  that  if,  after  the  receipt  by  said  company  of 
not  less  than  two  annual  premiums,  default  should  be  made  in  the  payment 
■of  any  subsequent  premium,  said  policy  should  then  be  binding  on  said  com- 
pany for  as  many  fifteenth  parts  of  the  sum  originally  insured  as  there  should 
have  been  complete  annual  premiums  paid,  without  subjecting  the  assured  to 
any  subsequent  charge,  and  that  if  the  plaintiff  should  survive  until  April  4, 
1882,  the  amount  insured  should  be  paid  to  him,  deducting  therefrom  ^1  his 
indebtedness  to  the  company,  if  any,  then  existing.  Five  consecutive  an- 
nual premiums  were  paid  by  Susan  Heusser  to  the  defendant  upon  said  pol- 
icy. Said  payments  of  premium  ceased  on  April  4, 1871.  On  April  4,  1882, 
Henry  Heusser  was  and  still  is  living.  One-half  of  each  annual  premium  was 
paid  in  cash,  and  one-half  was  paid  by  note  of  Henry  Heusser,  the  interest 
being  paid  in  advance.  On  April  4,  18S2,  the  defendant  held  and  still  holds 
four  of  said  notes,  each  for  $193.45,  and  dated  on  April  4th,  in  the  years  1867, 
1868,  1869,  and  1870,  respectively,  each  payable  12  months  after  date  to  the 
order  of  the  defendant,  with  interest,  and  each  having  been  given  for  one- 
half  of  the  premiums  which  were  payable  at  the  respective  dates  of  said  notes. 
On  the  first  note  the  following  indorsement  had  been  made,  dated  April  4, 
1872:  "Received  on  the  within  note  one  hundred  and  thirty-five  75-100  dol- 
lars, dividend."  On  the  second  note  the  same  indorsement  bad  been  made, 
dated  April  4,  1873.  On  the  third  note  the  following  indorsement  had  been 
made,  dated  April  4,  1874:   "lleceived  on  the  within  note  thirty  20-100  dol» 
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lars,  dividond."  Each  one  of  said  indorsements  was,  In  1880,  erased  by  lines 
drawn  through  them,  respectively,  by  the  secretary  of  the  company,  who  also 
added  the  words.  "Error — no  dividend."  This  was  done  with  the  knowledge 
and  approval  of  the  directots.  These  indorsements  were  made  by  the  direc- 
tion or  under  the  instructions  of  the  president  or  secretary  of  the  company, 
in  the  usual  course  of  business,  and,  as  was  supposed,  by  authority  of  th& 
following  votes  of  the  directors  of  said  company,  the  flrat  having  been  passed 
Pebruary  6,  1871,  the  second  on  February  19, 1872,  and  the  third  on  Decem- 
ber 2,  1873: 

"Voted,  that  a  dividend  from  the  surplus  of  the  company  of  50  per  cent., 
upon  life  policies  entitled  to  participate  in  the  profits  which  were  issued  prior 
to  January  1, 1869,  and  of  40  per  cent,  upon  endowment  policies  of  the  same 
year,  be  declared  and  made  payable,  in  accordance  with  the  rules  of  the  com- 
pany, upon  premiums  paid  in  18G8,  wlien  renewed  previous  to  January  1,. 
1873." 

"Voted,  that  a  dividend  from  the  surplus  of  the  company  of  50  per  cent, 
upon  Ufe  policies  entitled  to  participate  in  the  profits  which  were  issned  prior 
to  January  1, 1870,  and  of  40  per  cent,  upon  endowment  policies  of  the  oshdb 
year,  be  declared  and  made  payable,  in  accordance  with  the  rules  of  the  com- 
pany, upon  premiums  paid  in  1869,  when  renewed  previous  to  January  1, 
1874." 

"Voted,  that  a  dividend  be,  and  hereby  is,  declared  to  those  policy-holders 
entitled  to  participate  in  the  profits  of  the  company,  payable  January  1st  next, . 
and  thereafter  during  the  year  ending  December  31,  1874,  as  the  several 
policies  may  he  renewed,  in  accordance  with  the  contribution  of  each  to  the 
surplus,  using  the  following  assumption.    *    *    •" 

Indorsements  like  those  made  upon  the  notes  in  question  were  made,  when 
the  interest  was  paid,  and  not  otherwise,  upon  all  premium  notes  upon  this 
class  of  endowment,  non-forfeitable,  participating  policies,  which  had  lapsed 
in  part,  but  which  were  existing  policies  at  the  time  the  indorsements  were 
made,  and  which  in  other  respects  were  included  within  the  provisions  of 
said  respective  votes.  If  the  interest  was  not  paid  upon  a  note,  no  indorse- 
ment was  made.  About  40  per  cent,  of  such  notes  received  the  indorsement 
in  1872  and  in  1873,  and  a  much  less  proportion  in  1874.  There  was  no  dif- 
ference in  the  policies  pertaining  to  the  notes  which  received  and  which  did 
not  receive  the  indorsement,  except  that  in  the  former  case  the  interest  had 
been  paid  upon  the  notes,  and  in  the  latter  it  had  not  been  paid.  Similar 
erasures  were  made  by  the  secretary,  after  the  year  1880,  upon  all  similarly 
indorsed  premium  notes  belonging  to  this  class  of  policies,  when  the  policies 
upon  which  the  notes  were  given  matured  and  became  payable. 

The  following  statement  was  contained  in  the  prospectus  of  the  defendant, 
which  wa^  prepared  by  the  secretary  of  the  company  in  1868,  and  was  circu- 
lated among  the  agents  and  policy-holdera: 

"On  all  participating  policies  dividends  will  be  paid  annually,  commencing 
four  years  after  the  payment  of  the  first  premium,  although  when  credit  is 
given  for  part  of  the  premium  they  are  practically  available  in  advance,  les- 
sening each  annual  payment.  They  wiU  be  paid  in  cash  when  the  full  pre- 
mium is  paid  in  cash,  or  applied  to  cancel  the  notes  of  those  who  elect  to  have 
credit  for  one-half;  and,  in  the  settlement  of  a  policy,  a  dividend  will  be  al- 
lowed on  each  premium  which  has  been  in  possession  of  the  company  for  a 
full  year,  and  on  which  no  dividend  has  been  paid. 

"Dividends  based  upon  the  rate  paid  will  cease  when  they  equal  the  pay- 
ments in  number;  if  based  upon  the  ordinary  life  rate,  they  will  continue  dur- 
ing life;  and  if  on  the  endowment  rate,  daring  the  existence  of  the  policy.  If 
the  annaalpremiums  on  limited-payment  policies  are  discontinued  before  the 
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specified  nnmber  have  been  paid,  the  dlTidends  thereafter  win  be  based  on 
the  continued  rate  for  the  same  kind  of  insurance,  and  will  continne  until 
the  number  of  dividends  equals  the  number  of  annual  premiums  paid." 

The  first  of  said  paragraphs  was  repeated  in  another  circular,  which  was 
prepared  by  the  company  for  distribution  and  was  circulated.  The  dividends 
uf  1872  and  1873  were  computed  according  to  the  rule  stated  in  the  first  part 
of  the  third  paragraph.  These  three  paragraphs  contained  the  company's 
regulations  or  rules  prescribed  for  the  management  of  dividends,  and  the 
practice  of  the  company  continued  to  be  in  accoi-dance  therewith,  at  least  un- 
til 1876.  The  amount  of  dividends  which  were  paid  during  the  years  1872, 
1870,  and  1874,  and  which  included  the  indorsements  in  question,  was  annu- 
ally reported  to  the  stockholders  of  the  company.  It  is  admitted  that  one 
other  and  3ul>3equent  dividend  of  $31.21  was  properly  indoi-sed  upon  the 
fourth  note.  The  interest  upran  the  amount  of  the  notes,  as  they  were  dimin- 
ished by  all  said  indorsements,  was  demanded  by  the  secretary  after  said  eras- 
ure, the  circular  stating  the  amount  of  the  notes  to  be  S440.86,  and  was  paid 
to  April  4,  1882.  This  fact  is  not  material  upon  the  construction  of  the  said 
three  votes,  and  was  not  admitted  for  that  purpose. 

The  only  qaeatioa  in  the  case  is  whether  the  amoant  of  the  three 
erased  indorsements  should  be  deducted  from  the  amount  claimed  by 
the  defendant  to  have  been  due  upon  said  notes  on  April  4,  1882. 
■This  question  depends  upon  the  constrnction  to  be  given  to  the  word 
"renewed"  in  the  ttiree  votes  which  have  been  quoted.  For  example, 
in  the  vote  of  February,  1871,  the  dividend  is  declared  upon  premi- 
ums paid  in  1868,  when  the  policies  are  "renewed"  previous  to  Jan- 
uary 1, 1873.  The  defendant  says  that  this  language  can  refer  only 
to  policies  which  are  renewed  or  prevented  from  forfeiture  by  the  pay- 
ment of  a  premium,  and,  as  a  non-forfeitable  endowment  policy,  which 
had  lapsed  jpro  rata,  but  which  was  a  paid-up  policy  for  a  portion  of 
the  amount  originally  assured,  was  not  continued  in  force  or  prevented 
from  forfeiture  by  the  payment  of  an  annual  premium ;  that  the  word 
"renewed"  did  not  apply  to  such  a  policy.  The  plaintiff  insists  that 
no  such  literal  meaning  is  to  be  given  to  the  language,  but  that  the 
vote  is  to  be  construed  in  harmony  wfth  the  contemporaneous  written 
rules  of  the  company,  and  that  the  contemporaneous  acts  of  the  com- 
pany, in  accordance  with  the  rules,  should  have  an  influence  in  de- 
termining what  was  meant  by  the  votes. 

It  certainly  appears  from  the  printed  prospectus  that  a, dividend 
was  promised  to  be  allowed  in  the  settlement  of  a  policy  upon  each 
premium  which  had  been  in  the  possession  of  the  company  for  a  year; 
and  that,  notwithstanding  annual  premiums  on  limited-payment  pol- 
icies had  been  discontinued  before  the  specified  number  had  been  paid, 
it  was  understood  that  dividends  thereafter,  based  on  the  oontinned 
rate  for  that  kind  of  insurance,  would  continue  until  the  number  of 
dividends  equaled  the  number  of  annual  premiums  paid.  This  rale 
declares  the  intended  practice  of  the  company.  If  the  vote  is  to  be 
construed  as  confined  to  policies  which  are  prevented  from  forfeitore 
by  the  prompt  payment  of  an  annual  premium,  such  a  construction 
would  not  be  in  harmony  with  the  rule  of  the  company,  and  would 
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also  be  contrary  to  its  nniform  practice  when  the  interest  apon  the 
preminm  notes  had  been  paid.  Annual  dividends  were  declared  in 
accordance  with  the  rale,  and  the  officers  showed  by  their  acts  that 
the  intent  of  the  votes  was  to  make  the  dividends  applicable  to  this 
policy  and  to  all  others  in  like  circamstances.  The  attempt  of  the 
company  in  erasing  these  indorsements  was  to  place,  in  1880,  for  its 
own  advantage,  a  limited  meaning  npon  the  language  of  the  votes  of 
1871,  1872.  and  1873,  when  such  meaning  was  at  variance  with  the 
contempofaneous  written  rules  and  with  the  contemporaneous  acts  of 
the  company. 

The  office  of  a  "renewal,"  as  it  is  termed,  of  a  life-policy  is  to  pre- 
vent discontinuance  or  forfeiture,  and,  by  the  word  "renewed,"  the 
respective  votes  meant  to  include,  and  did  include,  participating,  lim- 
ited-payment policies  which  had  been  prevented  from  forfeiture  prior 
to  the  dates  respectively  mentioned. 

Let  judgment  be  entered  for  the  plaintiff  for  f  1,225.80,  with  inter- 
est from  April  4,  1882. 


MoLeod  v.  Fodbth  Nat.  Bane  of  St.  Louis.' 

(Circuit  Court,  E.  D.  Missouri.    April  6, 18^.) 

Fkaito— Agency— False  Bflm  of  Lading. 

A.,  tbe  owner  of  a  large  number  of  bales  of  cotton  of  mercbnntable  weight, 
pledged  the  cotton  notes  therefor  to  B.,  a  bank,  and  afterwards,  without  B.'s 
knowledge  or  consent,  had  them  rebaled  at  a  cotton  pickery  so  as  to  make  three 
new  bales  out  of  two  of  the  old  ones,  thus  reducing  the  average  weight  to  about 
343  pounds.  A.  then  attached  the  tags  which  had  been  attached  to  the  origi'' 
nal  bales  to  an  equal  number  of  the  new  ones,  so  as  to  make  it  appear  that  the 
cotton  notes  were  for  those,  bales,  returned  the  bales  to  which  the  tags  were 
attached  to  the  warehouse,  and  retained  the  balance.  C,  B.'s  cashier,  was 
thereafter  informed  that  some  of  the  cotton  held  in  pledge  had  been  manipu- 
lated, and  upon  investigation  found  five  bales,  to  which  his  attention  had  been 
directed,  short  weight.  C.  then  inquired  of  A.  about  the  matter,  and  A.  gave 
him  a  list  of  40  bales  which  were  short  weight  and  only  averaged  about  390 
pounds  each,  but  informed  him  that  there  were  only  a  comparatively  short 
number  in  that  condition,  and  C.  testified  that  he  believed  the  statement.  He 
requested  A.,  however,  to  put  up  an  additional  margin  of  ^  per  bale,  which 
was  done.  D. ,  a  foreigner,  thereafter  agreed  to  accept  A.'s  draft  for  a  specified 
amount,  if  drawn  against  a  shipment  of  600  bales  of  said  cotton,  which  A. 
represented  to  D.  would  average  about  500  pounds  each.  E.,  a  New  York 
firm,  agreed  with  A.  to  purchase  A.'s  draft  on  D.  A.  informed  B.  of  the 
arrangement,  and  B.  gave  A.  possession  of  cotton  notes  for  600  of  said  bales, 
in  order  that  A.  might  make  the  shipment  and  get  a  bill  of  lading  therefor 
The  real  weight  of  the  cotton  shipped  was  206,043  pounds,  but  A.  fraudulently 
inserted  276,816  pounds  as  the  weight  in  the  bill  of  lading.  A.  then  drew  a 
draft  on  D.,  and  a  draft  on  E.  for  the  agreed  price  of  the  draft  on  D.,  attached 
the  bill  of  lading  to  the  draft  on  D.,  and  turned  the  whole  over  to  B.,  which 
discounted  the  oraft  on  E.,  applied  the  proceeds  on  its  claim  against  A.,  and 
forwarded  the  draft  discounted,  together  with  the  draft  on  D.  and  the  bill  of 

IBeporled  by  Ben).  F.  Hex,  Kaq.,  of  tha  St.  Loals  bar. 
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lading  thereto  attached,  for  collection.  D.  accepted  A.'b  draft  on  the  faith  of 
the  bul  of  lading  tliereto  attached,  supposing  tku  weight  therein  stated  to  be 
correct,  nnd  when  the  cotton  was  received  and  the  fraud  discovered,  brought 
this  suit  against  B.  to  recover  the  difference  between  the  value  of  the  cotton 
shipped  and  the  amount  of  the  draft.  If  the  weight  stated  in  the  bill  of  lad- 
ing  bad  been  correct,  the  draft  would  have  been  fully  secured.  The  above 
facts  t)eing  proved  at  the  trial,  it  was  held: 

(1)  That  the  knowledge  of  B.'s  cashier  was  B.'s  knowledge. 

(2)  That  if  B.  had  known  of  the  short  weights,  and,  with  intent  to  secure 
payment  of  A. 's  indebtedness  to  it,  had  caused  said  bills  of  lading,  together 
with  the  bill  of  exchange  connected  therewith,  to  be  forwarded.  It. would  have 
been  responsible  for  D.'s  loss. 

(3)  That  there  was  no  evidence  tending  to  show  any  fraudoleat  intent  on 
B.'s  part. 

At  Law. 

The  petition  states,  in  substance,  that  the  firm  of  Norrell,  Can- 
field  &  Go.  pledged  cotton  notes  for  1,200  merchantable  bales  of 
cotton,  belonging  to  them,  to  the  defendant,  and  afterwards,  with- 
out the  defendant's  knowledge,  got  possession  of  the  cotton  and  had 
it  rebaled,  so  as  to  make  three  new  bales  out  of  two  of  the  old 
ones,  and  returned  1,200  of  the  rebaled  bales  and  retained  the  bal- 
ance; that  thereafter  the  defendant  discovered  the  manner  in  which 
the  cotton  had  been  manipulated,  and  that  it  was  in  consequence 
not  good  security  for  the  loan,  and  immediately  demanded  that  said 
firm,  which  wa"s  known  by  it  to  be  insolvent,  should  at  once  dispose 
of  said  cotton  in  foreign  markets,  and  a  member  of  said  firm,  who 
was  abroad,  induced  the  plaintiff  to  agree  to  accept  said  firm's  60- 
day  draft  for  £6,000  upon  a  consignment  of  600  bales  of  said  cot- 
ton of  merchantable  weight  of  about  500  pounds  per  bale;  that  there- 
after defendant,  being  apprised  of  said  agreement  of  acceptance,  and 
having  said  bales  in  its  possession,  did  ship  to  plaintiff  600  of  the  re- 
baled bales  in  its  possession  upon  a  through  bill  of  lading  attached  to 
a  60.day  draft  for  £6,000,  drawn  upon  plaintiffs  by  Norvell,  Can- 
field  &  Co. ;  that  upon  the  face  of  the  bill  of  lading,  by  which  defend- 
ant caused  the  said  bales  to  be  shipped,  and  which  was  attached  to  the 
said  60-day  bill  of  exchange,  was  set  forth  for  the  purpose  of  deliv- 
ering plaintiffs  a  false  and  fraudulent  statement  of  the  aggregate 
weight  of  said  600  bales,  which  did  not  exceed  192,381  pounds,  and 
a  certificate  of  insurance  upon  the  600  bales  thus  shipped,  in  which 
the  value  of  the  cotton  shipped  was  falsely  set  forth  at  $33,000, 
which  was  many  thousand  dollars  in  excess  of  its  real  value;  that 
defendant  did  not  itself  discount  the  bill  of  exchange,  but  caused  the 
drawers  to  sell  it  to  certain  brokers  in  New  York  for  defendant's  ben- 
efit, and,  upon  being  informed  that  said  brokers  would  purchase  the 
bill,  caused  Norvell,  Canfield  &  Co.  to  draw  this  sight  draft  upon 
said  brokers  for  the  proceeds  of  said  bill,  to-wit,  $29,000,  and  caused 
to  be  attached  to  it  the  bill  of  exchange  drawn  on  the  plaintiffs,  to- 
gether with  the  bill  of  lading  and  certificate  of  insurance,  and  all  of 
said  papers  were  forwarded  to  said  brokers,  and  surrendered  these  to 
them  upon  their  paying  the  draft;  that,  upon  the  payment  of  the 
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draft,  tbe  defendant  at  once  applied  the  prooeeds  thereof  to  its  reim- 
bursement of  the  indebtedness  of  said  firm  to  it,  and  paid  in  fall, 
principal  and  interest,  all  amounts  loaned  on  the  cotton  shipped; 
that  said  bill  of  exchange  was  thereafter  presented,  with  bill  of  lad- 
ing, etc.,  attached,  to  plaintiffs.iand  by  them  accepted  while  they  were 
still  in  ignorance  of  said  division  of  said  bales;  that  the  holders  of 
the  bill  were  innocent  holders  for  value,  and  that  the  plaintiffs  were 
compelled  to  pay  the  bill  and  did  pay  it ;  that  tbe  value  of  the  cotton 
shipped  was  only  £4,173,  and  yr&B  sold  by  plaintiffs  for  that  sum, 
thus  leaving  a  deficiency  of  $9,000;  and  that  defendant  knew  of  tbe 
condition  of  the  cotton  shipped,  and  was  the  beneficiary  of  tbe  fraud. 

Judgment  was  asked  for  $9,000,  with  interest. 

The  case  was  tried  before  a  jury. 

Evidence  was  introduced  at  the  trial  tending  to  prove  that  the  cot- 
ton had  been  manipulated  as  alleged,  and  that  the  tags  which  had 
been  attached  to  the  original  bales  were  attached  by  Norvell,  Can- 
field  &  Go.  to  the  rebaled  bales  returned  to  the  warehouse  by  them, 
so  as  to  make  it  appear  that  the  cotton  notes  were  for  the  bales 
returned;  that  tbe  weight  stated  in  the  bill  of  lading  attached  to 
said. firm's  draft  on  the  plaintiff  was  276,815.  which  was  70,722 
pounds  in  excess  of  tbe  real  weight  of  said  cotton;  that  said  firm 
bad  represented  to  plaintiff  that  the  bules  would  weigh  about  500 
pounds  apiece;  that  merchantable  bales  usually  weigh  from  450  to  460 
pounds;  that  the  bales  shipped  averaged  '843  pounds;  that  said  firm's 
draft  was  accepted  on  the  faith  of  said  bill  of  lading;  that  before 
plaintiff  agreed  to  accept  said  draft,  as  alleged  in  the  petition,  the 
defendant's  cashier  had  received  information  that  said  fir^i  had  had 
some  of  the  defendant's  cotton  repicked,  and  bad  left  a  portion  of  it 
short  weight;  that  the  weights  of  fourteen  bales  were  furnished  to 
him  by  a  friend,  and  were  found  to  be  light  weight,  but  only  five  of 
them  belonged  to  the  lot  pledged;  that  said  cashier  then  inquired  of 
a  member  of  said  firm  about  the  rebaling  of  said  cotton,  and  was 
told  that  most  of  it  was  all  right  and  believed  it ;  that  said  firm  gave 
him  the  weights  of  40  short- weight  bales,  averaging  about  390  pounds 
each,  and  informed  him  that  there  was  only  a  comparatively  short 
number  in  that  condition ;  that  after  making  said  inquiries  said 
cashier  requested  said  firm  to  put  up  an  additional  margin  of  four 
dollars  a  bale,  and  the  margin  was  put  up;  that  when  said  ship- 
ment was  made  to  the  plaintiff  the  defendant  gave  said  firm  posses- 
sion of  cotton  notes  for  600  bales  of  said  cotton,  in  order  that  the  firm 
might  get  a  bill  of  lading  therefor ;  that  the  false  weight  was  inserted 
in  the  bill  of  lading  without  the  defendant's  direction;  that  a  firm  in 
New  York  had  agreed  to  purchase  Norvell,  Ganfield  &  Co.'s  draft  on 
the  plaintiff,  and  that  after  procuring  said  bill  of  lading  the  latter 
firm  drew  their  draft  on  the  plaintiff  and  attached  the  bill  of  lading 
thereto,  and  also  drew  on  said  New  York  firm  for  the  agreed  price  to 
be  paid  for  the  draft  on  the  plaintiff;  that  both  of  said  drafts  and  said 
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bill  of  lading  were  then  turned  over  to  the  defendant,  which  dis- 
counted  the  draft  on  New  York,  applied  the  proceeds  on  its  claim 
against  Norvell,  Canfield  &  Co.,  and  then  forwarded  said  draft,  to- 
gether with  said  draft  on  the  plaintiff  with  the  bill  of  lading  attached, 
for  collection.  ' 

Overall  d  Jtidaon,  for  plaintiffs. 

Mnkelnburg  d  Rassieur  and  George  A,  Madill,  for  defendant. 

Treat,  J.,  (charging  jury.)  There  seems  to  be  no  dispute  as  to 
many  of  the  facts  in  this  case.  The  cotton  in  question  went  for- 
ward to  the  plaintiffs  under  the  bill  of  lading  and  hypothecation,  on 
which  the  plaintiffs  had  a  right  to  rely.  It  also  appears  that  the 
statements  as  to  weights  contained  in  the  bill  of  lading  were  false, 
whereby  a  loss  to  the  plaintiffs  occurred,  as  stated  in  the  petition. 
Who  is  responsible  therefor?  Unquestionably,  Norvell,  Ganfield  & 
Co.  But  is  the  defendant  liable?  It  seems  that  the  defendant  had 
advanced  on  cotton  notes  pledged  to  it  a  sum  of  money,  and  intrusted 
the  cotton  notes  to  the  pledgeor  for  the  purpose  of  forwarding  the 
same.  The  same  were  forwarded  with  the  bill  of  lading  and  hypothe- 
cation, whereby  the  plaintiffs,  as  acceptors  of  the  bill,  received  the 
same  in  the  faith  that  said  bill  of  lading  was  a  true  statement  as  to 
veight,  etc.  There  seems  to  be  no  doubt  that  the  plaintiffs,  relying 
on  the  bill  of  lading,  accepted  the  draft  accompanying  the  same,  and 
consequently  had  a  right  to. trust  to  the  correctness  as  to  the  weight 
which  they  indicated.  That  there  was  a  fraud  perpetrated  the  jury 
will  probably  have  no  difficulty  in  determining.  But  who  is  responsi- 
ble therefor?  There  is  no  doubt  where  the  ultimate  responsibility 
rests.  In  this  case  it  is  to  be  determined  whether  there  is  an  inter- 
mediate liability,  to-wit,  the  connection  of  the  defendant  with  the 
fraud  perpetrated.  If  the  defendant  knew  of  the  fraud,  to-wit,  the 
short  weights,  and  with  the  intent  to  secure  to  itself  payment  of  indebt- 
edness by  Norvell,  Ganfield  &  Co.,  caused  said  bill  of  lading,  together 
with  the  bill  of  exchange  connected  therewith,  the  proceeds  of  which 
it  was  to  receive,  to  be  forwarded,  then  the  defendant  is  responsible 
for  the  loss  incurred;  otherwise  not. 

The  proposition  seems  to  be  narrowed  down  to  this  inquiry :  Did 
the  defendant  know  that  the  weights  were  false  on  the  shipment ;  and 
if  so,  did  if  assent  thereto  with  the  intent  to  defraud  the  plaintiffs  as 
acceptors  or  drawers  of  the  bill  ?  Whatever  the  cashier  of  the  defend- 
ant bank  did  the  defendant  is  liable  for.  Hence,  the  inquiry  may  be 
directed  to  the  ascertainment  of  bis  knowledge  and  intent,  and  also 
the  knowledge  and  intent  of  any  other  officer  of  the  defendant.  Did 
the  defendant  through  its  cashier  or  any  other  officer,  know  that  there 
were  false  weights  sent  forward  in  the  bill  of  lading,  and  aseent  to 
the  forwarding  of  such  false  weights  with  the  intent  of  defrauding 
the  parties  plaintiff?  Is  there  any  testimony  of  any  such  fraudulent 
knowledge  or  intent  upon  the  part  of  the  defendant  ?  There  is  no 
testimony  showing  that  there  was  any  such  fraudulent  intent  on  the 
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part  of  the  defendant.     Therefore  your  verdict  will  be  for  the  de- 
fendant. 

The  jury  found  a  verdiet  for  the  defendant.  Thereupon  the  plain- 
tifFs  filed  a.motion  for  a  new  trial,  which,  having  been  dnly  considered, 
was  overroled. 


LiABiurr  FOB  Fbavds  Ferfetrated  by  Means  of  Falsb  ob  Forced 
BUiUB  OF  liABiNO.  Several  questions  are  involved  in  the  principal  case,  and 
among  others,  the  qaestion  of  whether  or  not  a  principal  is  liable  for  a  fraud 
perpetrated  for  bis  benefit  by  his  agent,  in  the  course  of  his  service,  but  with- 
out his  express  command  or  privi^,  where  he  has  enjoyed  its  fruits?  That 
question  has  been  answered  in  the  affirmative  by  high  authorities.*  It  will 
not  be  discussed,  however,  in  this  note,  which  will  be  devoted  to  a  presenta- 
tion of  the  English  and  Americsan  cases  in  Which  frauds  have  been  perpe- 
trated by  means  of  false  or  forged  bills  of  lading.  In  deciding  sifch  cases  the 
ooorts  have  frequently  been  called  upon  to  de&ne  the  nature  of  bills  of  lad- 
ing. The  following  definition  was  given  by  Mr.  Justice  Mili.br,  in  deliver- 
ing  the  opinion  of  the  court  in  Pollard  v.  Vinton:*  "A  bill  of  lading  is  an 
instrument  of  a  twofold  character.  It  la  at  onoe  a  receipt  and  a  contract.  In 
the  former  character  it  is  an  acknowledgment  of  the  receipt  of  property  on 
board  his  vessel  by  the  owner  of  the  vesseL  In  the  latter  it  is  a  contract  to 
carry  safely  and  deliver. " 

It  has  frequently  been  contended  that  bills  of  lading  are  negoUable,  like 
bills  of  exohuige,  but  it  is  now  wedl  settled  that  they  are  not.  "The  indorse- 
ment of  a  bill  of  lading,  under  the  most  liberal  decisions  made  anywhere,  is 
no  more  than  an  assignment  of  the  shipper's  obligation,  and  of  the  property 
called  for  by  the  bill.  It  involves  no  promise  on  the  part  of  the  Indorser  to 
do  anything  towards  forwarding  the  property  to  its  destination.  If  the  in- 
strument is  fictitious,  or  if  there  is  any  fraud  practiced  in  transferring  it,  any 
remedy  that  the  transferee  would  be  entitled  to  would  be  for  that  special 
wrong,  and  not  by  importing  into  the  indorsement  a  promise  to  perform  what 
the  carrier  has  agreed  to  do."  *  And  it  has  been  held  that  the  rule  as  to  a  bona 
fide  purchaser  of  a  lost  bill  of  exchange,  indorsed  in  blank  payable  to  bearer, 
has  no  application  to  the  case  of  a  lost  bill  of  lading.^ 

Of  all  the  cases  in  the  English  and  American  reports,  the  one  most  closely  re- 
sembling the  principal  case  ia March  v.  First  Nat.  Bank  of  Mobile fi  In  that 
case  the  defendant  bad  discounted  a  draft  with  a  bill  of  lading  attached,  and 
had  discovered  afterwards,  but  before  the  draft  was  presented  for  acceptance, 
that  the  property  described  in  the  bill  of  lading  was  claimed  by  the  factors 
who  had  sold  it  to  the  shipper,  and  that  the  bill  of  lading  was  probably  not 
security  of  any  valne  in  its  hands,  and  had,  immediately  after  making  the  dis- 
covery, hurried  up  the  presentation  for  acceptance,  and  the  drawee  had  ac- 
cepted the  draft  upon  the  faith  of  the  bill  of  lading,  which  he  supposed  good 
security.  The  defendant  bad  then  immediately  transferred  the  draft,  without 
recourse,  to  a  bona  fide  holder  for  value  without  notice.  The  action  was  by 
the  acceptor  for  the  amount  of  the  bill.  In  delivering  the  opinion  of  the  court, 
affirming  a  judgment  for  the  plaintiff,  Davis,  P.  J.,  said:  "Doubtless,  if  a  bill 
of  excbuige  haid  been  sent  alone,  and  accepted  by  plaintiffs,  they  would  have 

» Mackay  v.  Com.  Bank  of  New  Brnns-  Tregent,  47  Mich.  495 ;  a  a  11 N  W.  Rep. 

wick,  6  Priv.  Council,  (Eng.)  394 ;  MitcheU  287. 
▼.  Donahey,  17,  N.  W.  Rep.  641.  « Shaw  v.  Railroad  Co.  101 U.  S  SKi 

» 108  U.  8.  7.  » 4  Hun,  (N.  Y.)  466. 

*Oidnl«n  of  Oampbell,  J.,  in  Maybe«  v. 
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had  no  redress  against  the  defendant,  however  well  the  ftillure  of  the  bill  of 
lading  as  security  might  have  been  known  to  them.  The  defendants  were 
under  no  obligations  to  make  any  disclosures  of  facts  to  the  plaintiffs  to  pr^ 
vent  their  acceptance  of  the  bill,  but  they  were  under  obligsUiion  to  do  notb- 
ing  and  say  nothing,  with  knowledge  of  the  real  facts,  which  would  operate  to 
secure  an  acceptance  by  an  expression  of  falsehood  or  a  suppression  of  truth. 
Knowing  that  the  bill  of  lading  was  of  no  value,  the  defendants  had  no  right 
to  induce  the  acceptance  of  the  bill  of  exchange,  by  presenting  the  bill  of  lad- 
ing as  one  of  value,  concealing  their  knowledge  of  its  true  character."  But 
though  it  is  a  fraud  for  a  party,  who  has  notice  that  a  bill  of  lading  attached 
to  a  bill  of  exchange  is  valueless  or  of  less  value  than  it  purports  to  be,  to  in- 
duce the  drawee  to  accept,  by  presenting  the  bill  of  exchange  for  acceptance 
with  the  bill  of  lading  attached,  and  without  explanation,  yet  the  fact  that  a 
bill  of  exchange  has  been  accepted  on  the  faith  of  a  forged  bill  of  lading  is  no 
defense  in  an  action  bya&ona^Zdeholderfor  value  and  without  notice.^  And 
where  a  bill  of  exchange,  with  a  forged  bill  of  lading  attached,  is  presented  for 
acceptance  by,  and  afterwards  paid  to,  a  party  who  has  no  notice  of  any 
defect  in  the  bill  of  lading,  the  acceptor  cannot  recover  his  money  back  again.* 

So  where  a  bank  is  requested  by  a  customer  to  accept  the  draft  of  a  third 
person,  if  accompanied  by  a  bill  of  lading,  and  accepts  a  draft  with  a  forged 
bill  of  lading  attached,  the  customer  will  have  to  bear  the  loss.* 

Suits  AaAiNsr  Common  Cabkiebs.  The  majority  of  the  cases  of  this  kind 
have  been  against  common  carriers  who  have  issued  bills  of  lading  receipting 
for  merchandise  in  good  condition,  when  in  bad  condition,  or  for  property 
never  received  at  all. 

It  is  well  settled  that  where  the  master  of  a  vessel  issues  a  false  bill  of  lad- 
ing, and  money  is  advanced  upon  the  faith  of  it,  or  it  is  transferred  for  value 
to  a  party  having  no  notice  of  its  falsity,  the  master  himself  is  estopped  from 
contradicting  its  recitals,  as  against  the  party  who  has  made  the  advances,  or 
to  whom  it  has  been  assigned.'*  And  where  the  owner  of  a  vessel  issues  a 
false  bill  of  lading  the  doctrine  of  estoppel  is  equally  applicable.'  There  is 
some  conflict  of  authority,  however,  in  this  country  as  to  whether  or  not  a 
principal  is  liable  for  false  statements  in  a  bill  of  lading  issued  without  his 
knowledge  by  an  agent.  In  England  it  seems  that  he  is  not,  as  a  general  rule, 
though  it  was  held  in  the  case  of  Howard  v.  Tmker^  (1831)  that  a  ship-owner 
is  estopped,  as  against  a  honaflde  holder  for  value  of  a  bill  of  lading  issued  by 
the  master  of  his  vessel,  from  contradicting  the  statement  therein  that  freight 
has  been  paid  by  the  consignor. 

The  leading  English  case  is  Grant  v.  Norway,''  (1851,)  which  was  an 
action  on  the  case  by  the  Indorsees  of  a  bill  of  lading,  against  the  owner 
of  u  vessel,  to  recover  the  amount  of  advances  made  by  the  former  upon  the 
bills  of  lading,  the  goods  never  having,  in  fact,  been  shipped.  The  court 
held  that  the  master  of  a  sliip  signing  a  bill  of  lading  for  goods  which  have 
never  been  shipped  cannot  be  considered  as  the  agent  of  the  owner  in  that 
behalf,  inasmuch  as  a  general  authority  to  sign  bills  of  lading  only  extends  to 
cases  where  actual  shipments  are  made,  and  that  a  party  taking, a  bill  of 
lading,  either  originally  or  by  indorsement,  for  goods  which  have  never  been 
put  on  board,  is  Iwund,  in  order  to  hold  the  ship-owner  liable,  to  show  some 
particular  -authority  given  to  the  master  to  sign  it,  and  that,  as  no  such  au- 

i  Robinson  v.  Rejniolds,  2  Adol.  &  E.  *VaUeri  v.  Boyland,  12  Jur.  806;  Re- 
(Eng.)  <534;  Kdly  v.  Lynch,  22.Cal.  601;  lyra  r.N.H.R.M.Co.42  Conu.579;  BraU- 
Thicflemiinn  v.  Ooldschmidt,  1  DeOex,  F.  street  v.  Heron,  2  Blatchf.  116. 
<fc  J.  (Eni:.)  4.  'Relyra  v.  N.H.  R.iI.Co.42Conn.678,• 
'l*atllO^  v.  Simiaon,  40  L.  J.  Eq.  177:  Schooner  Freeman  v.  Buckinshani,  18 
8.  C.  11  E<].  ,H98.  How.  182. 

'  Woods  V.  Thiodemann,  1  Hurl.  &  0.  •Barn.  &  Adol.  712. 

(Eng.)478.  » IOC.  B.  601. 
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thority  was  shown  in  that  case,  the  plaintiff  could  not  recover.  In  EfUbefsty 
T.  Ward,^  (1853,)  which  was  an  action  in  trover  lor  wheat  by  the  indorsees 
of  a  bill  of  lading  therefor,  the  court  of  exchequer  placed  its  decision  upon 
the  same  ground.  The  same  doctrine  was  applied,  in  Coleman  v.  Riches,^ 
(1855,)  to  a  case  where  the  agent  of  a  wharfinger  had  fraudulently  given  a  re- 
ceipt for  goods  which  h;«i  not  been  delivered  to  him.  And  in  Broum  v.  P. 
D.  S.  C.  Co.,^  (1875,)  it  was  applied  in  a  case  where  the  master  had  receipted 
for  more  co^  than  be  had  received. 

In  America,  Qrant  v.  Norway  has  been  followed  in  Lousiana,'*  Maryland," 
Massachusetts,"  Missoori,'  and  the  federal  courts;'  but  the  doctrine  of  that 
case  has  been  rejected  in  New  York,"  Kansas,"  and  Nebraska."  The  Massa- , 
cbusetts  and  Missouri  cases  are  cases  of  shortage.  Lehman  v.  Cent.  R.  &  B. 
Co.  is  a  case  in  which  the  bill  of  lading  in  question  was  written  by  the  ship- 
per in  such  a  way  that  it  was  pasy  to  raise  it,  and  was  signed  by  the  defend- 
ant's agent  in  that  form,  and  afterwards  raised  by  tlie  shipper  and  transferred 
for  value.  In  the  other  cases  cited,  which  follow  Grant  v.  Norway,  the  bills 
of  lading  were  issued  without  any  goods  having  been  received.  In  Pennsyl- 
vania,'' and  the  district  court  for  the  Southern  district  of  New  York,'^  it  has 
been  held  that  carriers  are  estopped  as  against  indorsees  for  value,  and  par- 
ties who  have  advanced  money  upon  the  faith  of  bills  of  lading  issued  by  their 
agents,  from  contradicting  the  statement  therein,  that  the  goods  receipted  for 
were  received  in  good  condition.  But  where,  though  the  bill  of  lading  con- 
tains a  statement  in  writing  as  to  the  condition^*  or  weight'"  or  i^ature'°  of  the 
property  receipted  for,  it  nevertheless  states,  in  print  or  otherwise,  that  the 
condition  or  weight  or  nature,  as  tiie  case  may  be,  is  unknown,,  then  the 
statement,  if  as  to  condition,  must  be  understood  as  referring  to  the  external 
condition;  and  if  the  stiitement  is  as  to  weight  or  nature,  it  should  be  taken 
as  a  statement  of  what  the  shipper  has  represented  it  to  be. 

The  cases  referred  to,  in  which  the  doctrine  of  Grant  v.  Norway  has  been 
rejected,  hold  that  though  a  general  authority  to  issue  bills  of  lading  gives 
no  power  to  issue  them  for  goods  not  received,  yet  if  an  agent  having  power 
to  issue  bills  of  lading  for  goods  delivered  to  him  for  tran.sportation  issues  a 
bill  of  lading  for  goods  wluch  have  not  been  delivered,  and  an  innocent  third 
party  purchases  it,  or  advances  money  upon  the  faitli  of  It,  in  the  regular  and 
ordinary  course  of  business,  then  the  carrier  should  be  held  liable  for  the  loss 
sustained  through  the  negligence  or  fraud  of  its  agent,  and  should  be  estopped 
from  contradicting  the  receipt  of  the  goods,  upon  the  principle  that  "where 
one  of  two  innocent  persons  must  suffer  by  reason  of  the  fraud  or  miscon- 
duct of  a  third,  he  by  whose  act,  omission,  or  negligence  such  third  party 
was  enabled  to  consummate  the  fraud  ought  to  bear  the  loss."  That  princi- 
ple seems  to  have  been  recognized  in  Howard  v.  Tucker,  supra,  but  to  have 
been  entirely  overlooked  In  Grant  v.  Norway  and  the  cases  following  it. 

St.  Louis,  Mo.  Benjajhin  F.  Bex. 

>  18  Eng.  Law  &  Eq.  651.  »  Dickerson  v.  Seelye,  12  Barb.  99 ;  Ar- 

»29  Ens.  Law  St,  Eq.  326.  inour  v.  Railroud  Co.  66  N.  Y.  111. 

» 10  O.  P.  362.  »•  Wichita  Savings  Bank  v.  A.,  T.  St.  8.  F. 

*Uunt  v.  Ji.  C.  K.  Co.  29  La.  Ann.  446.  R.  Co.  20  Kan.  519. 

»B.  &  0.  K.  Co.  v.  Wilkins,  44  Md.  11.  "  S.  0.  &  P.  E.  Co.  v.  First  Nat.  Nank,  10 

•Sears  v.  Wingate,  3  Allen,  103.  Neb.  656;  8.  C.  7  N.  W.  Rep.  311. 

'  Nat.  Bank  r.  Lavielle,  52  JIo.  580.  »'  Warden  v.  Green,  6  Watts,  424. 

'Schooner  Freeman  v.  Bnclcingliam,  18  " Bradstreet  v.  Heron,  1  Abb.  Adm.  200. 

How.  182;  Vandewatar  v.  Milta,  60  U.  8.  "Clock  ▼.  Barnwell,  58  U.  S.  272. 

90;  Pollard  v.  Vinton,  105  U.  8.  7;  The  "Isiiiaele,  14  Fed.  Rep.  491;  Jessei  v. 

Loon,  7  Blatchf.  244;  The  Joseph  Grant,  Bath,  2Exch.  267. 

1  Bias.  193;  Lehman  v.  Cent.  R.,  etc.,  Co.  »•  Miller  v.  H.  St,  3t.  Jo.  R.  Co.  90  N.  Y. 

12  Fed.  Rep.  695 ;  Robinson  y.  M.  St.  C.  R.  430. 
B.  Co.  9  Fed.  Rep.  129. 
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Bali.  &  Saob  Waooh  (Jo.  v.  Auboba  Firb  &  MABnni  Ins.  (Jo. 

[Oireuit  Churt,  D.  Indiana.    Febraary  19, 1884.) 

L  Adthobitt  of  Firb  iNstmAHCB  Agents— PowKn  to  Waive  Paymknt  or  Phb- 

MlUil. 

Where  the  authority  of  agents  of  a  Are  insurance  company  consists  of  full 
power  to  receive  proposals  for  insurance,  to  receive  moneys,  and  to  counter- 
sign, issue,  and  renew  pulicies,  subject  to  such  rules  and  regulations  as  may  be 
adopted  by  the  company,  aud  such  instructions  as  may,  from  time  to  time,  be 
given  by  the  management,  they  have  authority  to  waive  the  immediate  pay- 
ment of  premiums. 
2.  Fire  Inbuhanck— Evidence  of  Waiveh  of  Payment  of  Pbehiux. 

Evidence  considered,  and  hdd  tliat  the  acts  of  insurance  agents  amounted  to 
a  waiver  of  the  immediate  payment  of  a  premium  on  a  policy. 
8.  Firb  iHatntANcs  Company — Waivbk  of  Immediate  Proof  of  Loss. 

Where  an  Insurance  company  asserts  that  a  policy  has  been  canceled  previ- 
ous to  a  fire,  it  waives  all  right  to  insist  that  the  policy  has  been  forfeited  be- 
cause the  proofs  of  loss  came  too  late. 

Jury  Waived,  and  Trial  by  Court. 

Baker  db  Mitchell,  for  complainants. 

Duncan,  Smith  <6  WiUon,  for  defendants. 

Woods,  J.  The  action  is  npon  a  policy  of  fire  insnrance.  The 
defenses  pleaded  are — First,  that,  by  reason  of  non-payment  of  the 
premium,  the  policy  had  never  been  in  force;  second,  that  the  policy 
had  been  canceled  before  the  loss  ocoorred;  and,  third,  that  the  as- 
sured had  forfeited  all  right  of  recovery  by  failure  to  give  notice  to 
the  company,  and  to  make  proof  of  the  loss,  as  required  by  a  condi- 
tion of  the  policy. 

The  plaintiff,  a  corporation  at  Elkhart,  Indiana,  authorized  Defrees 
&  Header,  of  Goshen,  to  procure  a  stated  amount  of  insurance  on 
the  property  of  the  company.  Defrees  &  Header  applied  for  the  in- 
surance to  Grubb,  Paxton  &  Co.,  of  Indianapolis,  who  were  then 
agents  of  the  defendant,  a  corporation  located  at  (Cincinnati,  Ohio, 
for  Indiana  north  of  the  Ohio  &  Hississippi  Bailroad.  On  the  ninth 
day  of  Hay,  1881,  Grubb,  Paxton  &  Co.  prepared  and  sent  by  mail 
to  Defrees  &  Header,  for  the  plaintiff,  three  policies,  (of  as  many  dif- 
ferent companies,)  including  that  sued  upon.  By  its  terms,  this 
policy  was  made  to  take  effect  at  noon  of  Hay  9th,  the  date  of  the 
policy.  It  was  received  by  Defrees  &  Header  in  due  course  of  mail, 
but,  on  account  of  the  premium  charged  being  less  than  the  estab- 
lished local  rate  at  Elkhart,  they  returned  it,  with  the  other  policies, 
to  Grubb,  Paxton  &  Co.,  with  a  request  that  corrected  policies  of  the 
same  date  be  sent  instead.  The  same  policies  were  corrected  by 
Grubb,  Paxton  &  Co.  in  respect  to  the  charges  of  premium,  and,  with- 
out other  change,  remailed  on  May  12th  to  Defrees  &  Header,  who 
received  and  delivered  them  on  or  before  Hay  17tb  to  the  treasurer 
of  the  plaintiff,  and  received  of  him  the  premium  named.  In  their 
letter  of  Hay  9th,  with  which  the  policies  were  first  sent,  Grubb, 
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Paxton  &  Co.,  after  naming  the  respective  policies  and  their  amounts, 
one  each  being  in  the  Aurora,  Indiana,  and  Home,  say  to  Defrees  & 
Meader:  "To  your  credit  15  per  cent,  on  Aurora  and  Indiana;  12^ 
percent,  on  Home  policy."  On  May  18tb,  npon  receipt  of  a  mem- 
orandum showing  -the  issue  of  this  policy,  the  defendant,  by  its  sec- 
retary at  Cincinnati,  notified  Grubb,  Paxton  &  Co.  to  cancel  the  pol- 
icy immediately ;  but,  instead  of  obedience,  and  without  notifying  the 
plaintiff  or  Defrees  &  Meader  of  this  order,  they  wrote  to  Defree^  & 
Meader  for  "printed  forms,  Ball  &  Sage  Wagon  Co.'u  paper-mill;* 
their  intention  being  to  place  an  equal  amount  of  insurance  upon  the 
property  in  another  company,  before  canceling  the  policy  in  suit. 
On  the  17th,  Defrees  &  Meader  answered,  sending  blanks  as  re- 
quested, and  asking  the  placing  of  $2,000  more  insurance  on  the 
property,  in  some  good  company.  On  the  19th,  Grubb,  Paxton  & 
Co.  replied,  promising  to  forward  a  policy  for  $2,000  more  on  the  pa- 
per mill,  either  by  to-morrow  or  day  after.  On  May  20th,  the  prop- 
erty insured  burned,  and  on  the  23d,  Defrees  &  Meader,  acting  for 
the  plaintifT,  wrote  Grubb,  Paxton  &  Co.  to  the  effect  that  a  total  loss 
had  occurred,  naming  the  policies  and  amount  of  each,  including  the 
one  in  suit,  and  on  the  same  day  sent  them  a  telegram  asking  if  they 
had  placed  insurance  on  the  paper-mill,  and  if  so,  when  and  in  what 
company.  This  had  reference  to  the  additional  insurance  which  had 
been  applied  for.  On  the  same  day,  May  23d,  Grubb>  Paxton  &  Co. 
wrote  to  Defrees  &  Meader,  saying : 

•  "Herewith  find  policy  No.  — ,  Atlas  Ins.  Co.  82,000,  Ball  &  Sage  Wagon 
C5o.  The  Aurora  Insurance  Co.  ordered  their  policy  canceled  about  a  week 
ago,  and  we  have  put  said  amount,  81,500,  in  Rochester  German  Ins.  Co. 
Please  advise  if  the  mill  which  burned  at  Elkhart  is  this  mill  we  just  insured, 
(Ball  &  Sage.)  If  so,  we  want  you  to  consider  Aurora  policy  canceled,  and 
hold  the  Rochester  German  liable  (or  it.  We  have  policy  in  office  here.  The 
reason  why  we  held  Rochester  German  policy  here  is  because  we  did  not  wish 
to  trouble  you  more  than  we  could  possibly  help  in  exchanging  policies,  and 
first  wished  to  find  if  the  R.  6.  policy  would  stick.  Very  truly,"  etc. 

On  May  24rth  they  telegraphed  Defrees  &  Meader : 

"Has  that  mill  burned?    Return  the  canceled  policies.    Answer." 

To  this,  on  the  same  day,  Defrees  &  Meader  answered : 
"Yes,  totally.    Answer  our  telegram." 

And  to  this  Grubb,  Paxton  fc  Co.  replied  by  telegraph  also : 
"We  have  placed  only  Indiana,  Home,  and  Atlas.    You  had  notice  of  can- 
cellation of  Aurora  and  Rochester  German.    Return  these  two  policies  at 
once.    You  have  our  letter.    Deliver  no  policies  now  to  parties."     '' 

On  the  25th  they  wrote  Defrees  &  Meader,  saying: 
"We  are  sorry  you  did  not  answer  the  requirements  of  the  business  (if  you 
had  dehvered  the  Indiana  and  Home  policies  to  the  assured)  by  giving  notice 
at  once  of  the  Are.  You  will  please  return  the  Aurora  policy  and  the  Atlas, 
as  they  are  plainly  not  in  force, — the  one  being  canceled  on  the  thirteenth 
inst.,  the  other  written  on  the  2Sd.  Please  do  this  promptly,  as  you  cannot 
help  but  acknowledge  the  justice  of  this." 
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This  Defrees  &  Meader  answered  on  the  26th,'  exonerating  them* 
selves  of  all  blame;  and  on  the  28th  wrote  again,  inolosing  a  draft 
for  $75.01,  stated  to  be  "in  fall  of  onr  acooont  with  yon  for  insnranoe 
in  Indiana,  Home,  and  Aurora,  as  per  statement  appended."  To 
this  Grubb,  Paxton  &  Go.  replied  by  letter  of  the  30th,  saying: 

"Your  favor  of  twenty-eighth  inst.  received,  inclosing  check  in  payment 
of  premium  on  paper-mill,  $75.01  net.  We  will  endeavor  to  get  the  matter 
straightened  up;  will  write  the  Rochester  German  and  Aurora  the  facts, 
ana  let  you  know,  so  as  to  get  proofs  made  right,  if  we  can  get  it  settled  be- 
tween the  two  companies.    We  used  our  best  efforts  to  get  the  line  placed." 

And  on  June  4th  again  wrote,  saying : 

"We  return  to  you  herewith  the  premium  (you  included  In  yonr  remittance 
of  balance  due  ua)  for  Aurora  policy,  canceled,  as  we  wrote  you.  Find  in- 
closed 831.88.  The  policies  we  placed  are  the  Home  and  Indiana.  Please 
return  the  Aurora  policy  as  requested.  We,  as  brokers,  use  our  best  efforts 
to  place  Unes  for  our  customers.but  cannot  bind  longer  than  until  such  time 
as  they  can  accept  or  decline. " 

This  was  sent  as  a  registered  letter.  On  June  8th,  Defrees  & 
Meader  answered  by  a  registered  letter,  in  which  they  returned  the 
letter  of  Grubb,  Paxton  &  Co.  unopened.  This  letter  Grubb,  Paxton 
&  Co.  refused  to  take  from  the  post-office,  where  it  lay  until  August, 
when  it  was  returned  to  Defrees  &  Meader,  at  Goshen,  where  they  held 
it  unopened  at  the  time  when  this  action  was  commenced  in  the  Elk- 
hart  circuit  court,  and  continued  to  bold  it  until  on  the  hearing  it 
was  produced  in  this  court,  and  by  order  of  the  court  opened,  and  the 
money  delivered  to  the  clerk  of  this  co\irt  for  final  disposition,  accord« 
ing  to  the  order  of  the  court.  Neither  the  defendant  nor  its  agents, 
Grubb,  Paxton  &  Co.,  ever  gave  notice  to  or  made  any  request  of  the 
plaintiff  to  furnish  proof  of  loss,  in  accordance  with  the  snggestioa  or 
promise  contained  in  the  letter  of  May  30th. 

On  September  4,  1881,  before  the  commencement  of  this  action, 
the  plaintiff  sent  to  the  defendant  at  Cincinnati  proof  of  the  loss,  to 
which  no  objection  is  or  has  been  made,  except  that  it  came  too  late. 
In  respect  to  proof  of  loss  the  policy  provides  that — 

"Persons  having  a  claim  under  this  policy  shall  give  notice  to  the  com- 
pany immediately  ^fter  the  fire,  and,  as  soon  as  possible,  render  a  particular 
account  and  proof  thereof,"  etc. 

This  policy  also  contains  the  following : 

"It  is  further  agreed  that,  if  this  policy  has  been  procured  by  any  person 
or  persons  other  than  the.duly  appointed  and  authorized  agent  of  this  com- 
pany, such  person  or  poi-sons  shall  be  deemed  to  be  the  agent  of  the  assured, 
and  this  company  shall  not  be  liable,  by  virtue  of  this  policy,  or  any  renewal 
thereof,  until  the  premium  therefor  be  actually  paid  to  the  company." 

The  authority  of  Grubb,  Paxton  &  Co.,  as  agents  of  this  company 
within  their  territory,  is  shown  to  have  been — 

"Full  power  to  receive  proposals  for  insurance,  to  receive  moneys,  and  to 
countersign,  issue,  and  renew  policies  of  insurance  of  the  company,  subject 
to  such  rules  and  regulations  as  aro  or  may  be  adopted  by  the  company,  and 
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such  instructions  as  may  tiom  time  to  time  be  given  by  the  manager  of  the 
company  at  Cincinnati." 

la  respect  to  the  defense  of  oancellation,  counsel  for  the  defend- 
ant admit  that  there  is  a  failure  of  proof,  bat  strenuously  insist  that 
the  policy  never  became  operative,  because  the  premium  had  not 
been  paid  to  the  company  before  the  fire;  that  there  was  in  fact  no 
waiver  of  this  payment  by  the  company,  or  by  their  agents,  Grubb, 
Pazton  &  Co.,  and  that  if  the  agents  did  intend  a  waiver  they  had 
no  power  to  bind  the  company  thereby;  that  the  provisibn  quoted 
from  the  policy  constituted  a  restriction  upon  the  power  of  all  agents, 
whether  general  or  special,  of  which  the  receiver  of  the  policy  was 
bound  to  take  notice ;  that  this  restriction  was  a  part  of  the  agree- 
ment, which  could  not  be  effected  by  any  contemporary  parol  agree- 
ments or  understandings,  especially  when  had  with  an  agent  only  of 
the  company.  In  support  of  this  view,  counsel  cite  the  following  au- 
thorities: Com.  Mitt.  M.  Int.  Co.  v.  Union  Mut.  Co.  19  How.  318; 
Grace  v.  Amer.  Cent.  Ins.  Co.  (U.  S.  Sup.  Ct.)  17  Reporter,  1;  S.  C. 
3  Sup.  Ct.  Rep.  207;  Thompson  v.  Ins.  Co.  104  U.  S.  252;  Ins.  Cos. 
V.  Wright,  1  Wall.  456 ;  Partridge  v.  Ins.  Co.  16  Wall.  573;  Bush  v. 
Ins.  Co.  63  N.  T.  531 ;  Merserau  v.  Ins.  Co.  66  N.  Y.  274;  Bradley  v. 
Potomac  Ins.  Co.  32  Md.  108;  Catoir  v.  Amer.  Ins.  Co.  88  N.  J.  Law, 
487;  Western  Assurance,  etc.,  v.  P.  Ins.  Co.  6  U.  C.  App.  Rep.  IttO; 
Buffum  V.  Fayette  Ins.  Co.  3  Allen,  360;  Bouton  v.  Am^r.  Ins.  Co.  25 
Conn.  542;  Security  Ins.  Co.  v.  Fay,  22  Mich,  467;  /n».  Co,  v.  Nor- 
ton, 96  U.  S.  2Si;Bennecke  v.  Ins.  Co.  105  U.  S.  356;  80  Eng.  Rep. 
816. 

Counsel  for  the  plaintiff  contend  that  the  power  of  the  agent  to  is- 
sue the  policy  included  the  power  to  fix  the  time  when  the  insurance 
should  begin  and  end ;  that  this  was  done  in  this  instance  by  writ- 
ing in  the  blank  spaces  left  in  the  printed  forms  provided  by  the  com- 
pany, the  words  and  figures,  "9 — May;"  that,  when  there  is  inccm- 
sistency  between  written  parts  of  an  instrument  and  printed  parts, 
the  former  must  prevail;  that  the  delivery  of  the  policy  in  this  shape, 
and  the  subsequent  conduct  of  Grubb,  Paxton  &  Co.,  showed  clearly 
an  intent  on  their  part  to  give  Defrees  &  Meader  a  short  credit  for 
the  premium,  and  that  the  policy  should  take  immediate  effect ;  and 
that  this,  in  law  as. well  as  in  fact,  constituted  a  waiver  of  the  stip- 
ulation for  payment  before  the  policy  should  be  in  force.  In  support 
of  this  view  the  following  authorities  are  cited :  Miller  v.  Life  Ins. 
Co.  12  Wall.  303;  Sheldon  v.  Atlantic  Ins.  Co.  26  N.  Y.  460;  Wood 
V.  Poughkeepsie  Ins.  Co.  32  N.  Y.  619;  Boehen  v.  Williamsburgh  Ins, 
Co.  35  N.  Y.  181;  Bowmm  v.  Ins.  Co.  59  N.  Y.  521;  Marciu  v.  Ins, 
Co.  68  N.  Y.  625;  Goodwin  v.  Ins.  Co.  73  N.  Y,  480,  491;  Bouton 
V.  Amer.  Ins.  Co.  25  Conn.  542;  Behler  v.  German  Ins.  Co.  68  Ind. 
350;  May,  Ins.  p.  434,  §  136. 

Without  entering  upon  a  review  of  the  authorities,  it  is  enough  to 
say  here  that  in  the  judgment  of  the  court  the  agents  of  the  company 
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who  issued  ^the  policy  in  suit  had  authority  to  waive  the  immediate 
payment  of  the  premium;  and  that  they  did  so  in  this  instance  is,  in 
the  light  of  the  evidence,  too  clear  for  reasonable  dispute. 

In  respect  to  the  proofs  of  loss  it  is  probably  true,  as  claimed  by 
counsel  for  the  plaintiff,  that,  by  asserting  a  cancellation  of  the  policy, 
the  defendant  waived  the  right  to  insist  upon  these  proofs.  Ports- 
mouth Ins.  Co.  V.  Reynolds,  32  Grat.  613;  Allegre  ▼.  Maryland  Ins. 
Co,  6  Har.  &  J.  408;  Graves  v.  Ins.  Co.  12  Allen,  891;  Nor.  d  N.  Y. 
Transp.  Co.  v.  Ins.  Co.  34  Conn.  561;  Oirard  Co.  v.  Ins.  Co.  cfN.  Y. 
97  Pa.  St.  16;  Bennett  v.  Ins.  Co.  14  Blatchf.  422;  9  How.  (U.  8.) 
196;  May,  Ins.  §  469.  But  whether  there  was,  in  this  case,  a  com- 
plete  waiver  or  not,  it  is  quite  clear,  under  the  circumstances  in  proof, 
that  the  plaintiff  should  be  held  to  be  excused  for  the  neglect,  if  neg- 
lect it  was,  to  forward  the  proofs  sooner. 

Other  points  have  been  suggested  in  behalf  of  the  defense,  but  if 
good  in  law  they  have  no  sufficient  support  in  the  evidence.  There 
is  due  the  plaintiff  $1,730,  for  which  let  judgment  go. 


In  re  Sionrb,  Bankrupt. 
(District  Covrt,  S.  D.  Nevi  York.    April  29, 1884.) 

Bahkbuptct — BecrroN  6110,  Sitbd.  5— Lobs  of  Monet  by  Gamfno. 

Under  subdivision  6  of  section  5110,  Uev.  St.,  it  is  competent  for  objecting 
creditors  to  prove,  in  opposition  of  tlie  bankrupt's  discharge,  his  loss  of  monev- 
by  gaming  at  any  time  since  the  bankrupt  act,  and  witltin  the  period  at  which 
any  of  his  debts  arose,  or  within  which  it  may  affirmatively  appear  or  be  reason- 
ably supposed  that  bis  assets  which  ought' to  and  would  have  come  into  the 
assignee's  hands  were  affected  through  such  lo^^s. 

Bankrupt's  Discharge. 

Bbown,  J.  .  The  discharge  of  the  bankrupt  is  resisted  in  this  case 
upon  uhe  ground,  among  others,  that  he  had  lost  part  of  his  prop- 
erty in  gaming,  contrary  to  subdivision  5,  §  5110.  The  question  has 
been  certified  to  the  court  whether  any  evidence  should  be  admitted 
in  support  of  the  specification  of  the  loss  of  money  by  gaming  prior 
to  the  time  when  the  objecting  creditors'  debt  arose,  as  shown  by  the 
proof  of  debt,  which  was  in  1878.  The  evidence  cannot  be  restricted 
to  the  period  since  the  objecting  creditors'  debt  accrued ;  it  must,  at 
least,  extend  to  the  whole  period  covered  by  any  debts  from  which 
the  bankrupt  is  sought  to  be  discharged.  The  clause  of  the  statute 
which  makes  the  loss  of  any  part  of  the  bankrupt's  property  by  gam- 
ing a  bar,  is  not  limited  ae  to  time ;  nor  is  it  qualified  by  the  pre- 
ceding language  of  the  section,  requiring  an  intent  to  defraud  cred- 
itors. The  reasoning  in  the  Case  of  Burk,  3  N.  B.  R.  296,  800,  is 
not,  therefore,  applicable.     In  the  Case  of  Jones,  13  N.  B.  E. 
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Lowell,  J.,  considered  that  an  objection  under  tbis  sabdivision  might 
be  valid  "if  the  acts  were  at  a  time  so  recent  that  they  wonld  aSect 
any  of  the  creditors  who  can  come  in  under  the  bankruptcy."  Fur- 
ther on  he  observes  that  "the  fraudulent  payments,  conveyance,  or 
loss  by  gaming  do  not  appear  to  be  thus  limited,  and  seem  to  include 
all  such  payments,  conveyances,  and  losses  as  have  diminished  the 
assets  which  otherwise  would  have  come  to  the  assignee." 

The  tenth  subdivision  of  section  5110  provides  that  conviction  of 
a  misdemeanor  under  the  bankrupt  law  shall  prevent  a  discharge. 
Could  it  be  held  that  such  a  conviction,  to  be  a  valid  objection,  must 
have  occurred  after  the  creditors'  debt  was  contracted  ?  It  seems  to 
me  not,  but  that  any  such  conviction  since  the  passage  of  the  bank* 
rnpt  act  would  debar  the  bankrupt  of  any  discharge  under  it,  though 
the  debt  were  contracted  afterwards;  and  I  am  inclined  to  think  that 
the  same  extended  reach  might  be  given  to  the  other  parts  of  section 
5110,  which  are  not  limited  in  time,  or  to.  their  effect  upon  specific 
creditors.  It  is  by  no  means  clear  that  it  was  not  the  purpose  of  the 
bankruptcy  act  to  deny  its  privilege  of  discharge  to  all  persons  who, 
subsequent  to  its  passage,  should  by  their  own  acts  violate  its  condi- 
tions. In  re  Cretiew,  5  N.  B.  R.  423;  In  re  Keefer,  4  N.  B.  R.  389; 
Peterson  v.  Speer,  39  Pa.  St.  478.  If  the  act  were  regarded  as  a  per- 
manent law  instead  of  a  temporary  one,  it  might  seem  an  unreason- 
able construction,  and  not  within  its  presumed  intention,  to  hold  a 
discharge  barred  through  loss  by  gaming,  where  the  loss  was  so  long 
anterior  to  the  bankruptcy  as  to  have  no  actual  relation  to  the  debts 
or  assets  involved  in  the  bankruptcy.  But  if  a  division  of  time  since 
the  act  were  attempted,  it  would  often  be  difficult  to  fix  any  certain 
rule. 

It  is  not  necessary  to  determine  the  whole  question  at  this  time. 
The  evidence  as  to  when  the  bankrupt  lost  any  of  his  property  by 
gaming,  must,  however,  be  admitted  as  far  back  as  the  origin  of  any 
of  the  debts  of  the  bankrupt ;  and  also  to  such  anterior  period,  since 
the  passage  of  the  act,  in  which  it  may  affirmatively  appear,  or  be 
reasonably  supposed,  that  the  assets  of  the  bankrupt  which  ought  to 
and  would  have  come  into  the  assignee's  hands  were  depleted  through 
such  losses. 


Unttbd  States  v,  Goodwin. 

{Cirauit  Court,  D.  ifew  Hampihire.    May  13,  1884.) 

CBiMTNAii  Law— Indictment. 

An  indictment  need  not  set  out  the  law  upon  which  the  offense  was  founded. 
Sakf. — Statutobt  Offense— Statute  Rbpkalbt) — Arrest  of  Jodomxmt. 
If  the  indictment  contains  allegations,  recitals,  or  averments  thai  malce  it 
evident  that  the  grand  jury  acted  in  finding  it  upon  a  statute  which  had  been 
repealed,  tlie  judgment  must  be  arrested. 
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3.    Same— ^URPLUBAOB— AliLKOATIOHB. 

iSuch  allegations  cannot,  though  unnecessary,  be  rejected  as  surplusage,  so 
as  to  allow  judgment  to  be  rendered  under  another  statute  enacted  in  place  of 
the  one  repeal^. 

Motion  in  Arrest  of  Judgment. 

Mr.  Bums,  U.  S.  Atty.,  for  the  United  States. 

H.  S.  Clark,  Sulloway,  TopUff  <t  O'Connor,  for  defendant. 

Clark,  J.  The  indictment  in  this  case  contains  three  counts  with 
the  same  averments  and  allegations,  so  far  as  necessary  to  be  con- 
sidered here.  It  was  evidently  drawn  and  found  by  the  grand  jury 
upon  sections  4786  and  5485  of  the  Revised  Statutes.  The  first  of 
these  sections  provides  that  "in  all  cases  where  the  application  is 
made  for  pension  or  bounty  land,  and  no  agreement  is  filed  with  and 
approved  by  the  commissioner  as  herein  provided,  the  fee  shall  be  ten 
doUars  and  no  more."  That  is,  the  fee  of  the  agent  or  attorney  as- 
sisting the  application.  The  other  section  (6485)  declares  that  "any 
agent  or  attorney  or  other  person  instramental  in  prosecuting  any 
claim  for  pension  or  bounty  land,  who  shall  directly  or  indirectly  con- 
tract for,  demand,  or  receive  or  retain  any  greater  compensation  for 
his  services  or  instrumentality  in  prosecuting  a  claim  for  pension  or 
bounty  land  than  is  provided  in  the  title  pertaining  to  pensions, 
*  *  *  shall  be  deemed  guilty  of  a  high  misdemeanor,  and  upon 
conviction  thereof  shall  for  every  such  offense  be  fined,"  etc. 

The  indictment  alleges  that  one  Boy  was  an  applicant  for  a  pen- 
sion, and  that  the  respondent  was  his  attorney;  "that  no  articles  of 
agreement  setting  forth  any  fee  agreed  to  be  paid  to  said  Richard  J. 
P.  Goodwin  by  said  Francis  Boy  were  ever  filed  with  the  commis- 
sioner of  pensions ;"  "that  under  the  laws  of  the  United  States,  and 
the  provisions  contained  in  the  Bevised  Statutes  of  the  United  States 
in  the  title  pertaining  to  pensions,  no  greater  fee  than  ten  dollars  could 
lawfully  be  received  by  said  Bichard  J.  P.  Goodwin  for  his  services 
in  prosecuting  the  said  application  of  said  Francis  Boy  as  aforesaid ;" 
and  that  "the  said  Bichard  S.  P.  Goodwin  unlawfully  received  from 
said  Boy,  for  his  services  in  prosecuting  said  application  for  a  pen- 
sion as  attorney,  aforesaid,  a  sum  greater  than  ten  dollars,  to-wit,  the 
sum  of  sixty  dollars." 

By  the  act  of  June  20,  1878,  (Supp,  Rev.  St.  886,)  section  4786  of 
the  Bevised  Statutes,  "in  the  title  pertaining  to  pensions,"  was  re- 
pealed, and  no  provision  of  law  was  left  in  that  title  to  prevent  any 
attorney  from  taking  a  larger  fee  than  $10  for  services  rendered  in 
prosecuting  a  pension  claim.  But  by  the  act  of  June  20, 1878,  which 
repealed  section  4786,  in  the  Revised  Statutes,  title  "Pensions,"  it  was 
again  provided  that  "it  shall  be  unlawful  for  any  attorney,  agent,  or 
other  person  to  demand  or  receive  for  his  services  in  a  pension  ease 
a  greater  sum  than  ten  dollars. " 

By  the  repeal  of  section  4786,  section  5485  was  rendered  inopera- 
tive, because  there  was  left  no  provision  in  the  title  relating  to  pen' 
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sions  to  which  it  ooald  apply,  nor  coald  it  apply  without  further  legis- 
lation to  the  act  of  Jane  20,  1878;  which  farther  legislation  was 
supplied  by  the  act  of  March  8.  1881,  (1  Supp.  Ber.  St.  602.) 

The  question  then  is,  can  this  indictment,  found  at  the  October  term 
of  this  court  in  1882,  be  sustained  under  the  allegations  in  the  indict* 
ment ;  section  4786  of  the  Revised  Statutes,  in  the  title  pertaining  to 
pensions,  having  been  i^epealed  by  act  of  June  20, 1878  ?  The  district 
attorney  contends  that  it  can,  under  section  1  of  the  act  of  June  20, 
1878,  which  provides  that  "it  shall  be  unlawful  for  any  attorney, 
agent,  or  other  person  to  demand  or  receive  for  his  services  in  a  pen- 
sion  case  a  greater  sum  than  ten  dollars ;"  and  under  the  act  of  March 
3,  1881,  which  makes  seotioq  5485  of  the  Bevised  Statutes  apply  and 
extend  to  the  act  of  the  twentieth  of  June,  1878.  But  the  difficulty 
is,  that  the  indictment  alleges  that  "nnder  the  laws  of  the  United 
States,  and  the  provisions  contained  in  the  Bevised  Statutes  of  the 
said  United  States  in  the  title  pertaining  to  pensions,  no  greater  fee 
than  ten  dollars"  could  lawfully  be  received  by  said  Richard  J.  P.  Good- 
win for  his  services,  and  the  act  of  June  20,  1878,  does  not  answer 
this  allegation.of  the  indictment.  It  is  neither  in  the  Revised  Stat- 
utes nor  in  the  title  pertaining  to  pensions.  It  is  a  pretty  decisive  an- 
swer to  the  position  to  say  that  the  grand  jury  in  this  indictment  have 
charged  the  respondent  with  violating  the  law  of  the  United  States  as 
contamed  in  tne  title  "Pensions"  in  the  Bevised  Statutes,  and  not 
otherwise. 

Again,  it  is  argued  that  the  act  of  June  20, 1878,  may  be  regarded 
as  one  of  the  provisions  of  the  title  "Pensions"  because  it  relates  to 
pensions,  and  it  was  so  held  in  U.  S.  v.  Jessup,  15  Fed.  Rep.  790,  and 
in  U.  S.  v.  Dowdell,  8  Fed.  Rep.  881 ;  while  the  contrary  opinion  was 
held  in  V.  S.  v.  Manon,  8  Fed.  Rep.  412 ;  U.  S.  v.  Hewitt,  11  Fed. 
Bep.  243;  and  U.  S.  v.  Jemon,  15  Fed.  Rep.  138. 

The  weight  of  authority  and  argament,  it  seems  to  me,  is  against 
such  contention  or  construction  of  the  law.' 

The  act  of  June  20,  1878,  is  neither  in  the  title  "Pensions"  nor  in 
the  Revised  Statutes.  * 

Again,  it  is  maintained  that  the  offense  charged  in  this  indictment 
is,  as  alleged,  against  the  laws  of  the  United  States,  if  not  against  the 
provisions  contained  in  the  Revised  Statutes  in  the  title  pertaining 
to  pensions,  and  that  the  words  "and  in  the  provisions  contained  in 
the  Revised  Statutes  of  said  United  States,  in  the  title  pertaining  to 
pensions, "  may  be  rejected  as  surplusage.  But  that  cannot  well  be. 
These  last  words  proposed  to  be  rejected  limit  the  extent  of  the  ex- 
pression "laws  of  the  United  States"  to  the  laws  of  the  United  States 
contained  in  the  Revised  Statutes,  in  the  provisions  in  the  title  "Pen- 
sions," and  point  out  particularly  the  law  on  which  this  indictment 
was  found  by  the  grand  jury. 

It  is  never  necessary  to  set  forth  matters  of  law  in  a  criminal  pro- 
ceeding,    v.  S.  Vi  Rhodes,  1  Abb.  (U.  S.)  28.     But  if  the  indictment 
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set  out  the  offense  with  greater  partioolarity  than  is  required,  the  proof 
must  correspond  w.ith  the  avercient ;  nothing  oonneoted  with  the  of- 
fense is  regarded  as  sarplasage.  U.  S.  t.  Brown,  3  McLean,  333. 
And  it  must  be  that  if  the  law  supposed  to  govern  the  offense  be  set 
out  in  the  indictment,  and  the  grand  jury  present  it  to  the  oourt  as 
their  finding,  it  cannot  be  rejected,  if  erroneous,  because  it  was  the 
ground  of  their  action. 

In  Butler  t.  State,  3  McGord,  383,  it  was  held  that  an  indictment 
need  not  recite  the  statute  on  which  it  is  founded;  but  if  an  indict- 
ment professes  to  do  so,  a  material  variance  will  be  fatal ;  or,  if  the 
statute  does  not  support  the  verdict,  it  must  fail.  If  there  had  been 
no  allegations  in  the  indictment  as  to  tl)e  law,  the  indictment  might 
have  been  sustained;  but  as  these  allegations  make  it  quite  evident 
that  the  finding  of  the  grand  jury  was  upon  a  law  which  had  been  re- 
pealed, I  think  that  judgment  must  be  arrested. 

The  act  of  June  20, 1878,  is  a  penal  statute,  and  must  be  construed 
strictly,  and  it  cannot  be  held  to  be  a  part  of  the  Revised  Statutes^ 
title  "Pensions,"  so  as  to  found  the  judgment  in  this  case  upon  it. 


Potter,  Trustee,  v.  Berthelet  and  another. 
{Oirotut  Oourt,  B.  D.  WUeonsin.    May  8, 1884.) 

1.  ROLB  TOR  THE  INTERPRETATION  OF  A  CONTRACT. 

A  contract  is  to  be  construed  according  to  the  intent  of  the  parties  thereto, 
and  by  looking  at  all  the  provisions  of  the  instrument,  and  not  one  alone.  But, 
if  the  language  of  llie  contract  is  plain  and  unambiguous,  interpretation  is  not 
allowable  tu  ascertain  the  intent  of  llie  parties  theVelo.  If  it  admits  of  more 
senses  than  one,  it  is  to  be  interpreted  in  the  sense  in  which  the  promisor  had 
reason  to  suppose  it  was  understood  by  the  promisee 

2,  The  Word"K^ch"  Oonsthuew. 

The  word '  ■  each  "  occurring  in  the  phrase  "  and  each  of  them,"  in  a  contract, 
construed-to  mean  "every." 
%.  Dbmurher  Ovbrrut.ed. 

A  complaint  based  upon  the  breach  of  a  contract  examined,  and  hM  to  state 
a  cause  of  actiou,  and  that  a  demurrer  must  be  overruled. 

Demurrer  to  Complaint. 

Davis,  liiess  dt  Shepard,  for  plaintiff. 

Jenkins,  Winkler  dt  Smith,  for  defendants. 

Dyer,  J.  In  an  agreement  of  date  April  11,  1870,  made  between 
Edward  L.  Baker,  Henry  Knight,  and  Edwin  Dayton,  of  the  first  part, 
and  the  defendants,  Henry  and  Joseph  R.  Berthelet,  of  the  second 
part,  it  was,  among  other  things,  recited  that — 

"Whereas,  the  following  specified  letters  patent  of  the  United  States, 
granted  to  secure  certain  inventions  therein  set  forth,  of  machines  and  of  im- 
provements in  machines,  and  in  mechanical  devices  for  moulding  or  formi*^!; 
hydraulic  sewer  and  drain  pipes,  of  cement  or  of  other  plastic  material, — 
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namely,  number  ll,4i0,  dated  August  1,  1854;  number  26,614,  dated  De- 
cember 27,  1859;  number  2,137  or  33,161,  dated  August  27, 1861;  number 
1,277,  dated  February  25, 1862;  number  34,890,  dated  April  8,  1862;  number 
85,243,  dated  May  13,.  1862;  number  35,692,  dated  June  24,  1862;  number 
45,229,  dated  November  29,  1864;  and  number  3,413,  dated  April  27, 1869,— 
have  all.been  assigned  and  transferred  unto  the  said  Baker,  Knigbt,  and  Day- 
ton, to  liold  upon  certain  trusts  recited  in  the  written  agreement  made  and 
executed  by  them  and  James  L.  Woodward,  of  the  city  of  New  York,  on  tl>e 
eleventh  day  of  April,  1870,  whereby  they,  the  said  trustees,  were  fully  em- 
powered, among  other  things,  to  grant  licenses  under  said  letters  patent: 
Now,  therefore  the  said  trustees,  in  consideration  of  twenty-five  hundred 
dollars  tathem  paid,  the  receipt  whereof  is  hereby  acknowledged,  do  hereby 
lease  unto  the  said  Heniy  Bertbelet  and  Joseph  B.  Berthelet  the  following 
specified  machinery  and  apparatus,  embodying  in  their  construction  the  in- 
ventions patented  as  aforesaid,  or  some  of  them,  namely.'complete  machinery 
for  manufacturing  all  sizes  of  pipes  or  other  articles  to  be  made  thereon,  to 
be  held  and  used  by  the  said  lessees  during  the  continuance  of  the  terms, 
whether  original  or  extended,  for  which  the  said  letters  patent  and  each  of 
them  have  been  or  may  hereafter  be  granted  and  secured,  by  assignment  or 
otherwise,  to  the  said  trustees,  or  to  their  successors  in  the  said  trust,  unless 
otherwise  sooner  determined  by  the  conditions  or  limitations  hereinafter  speci- 
fied." 

The  agreement  then  proceeds  to  prescribe  various  conditionB  fur- 
ther declaratory  of  the  rights  of  the  parties,  the  lessees  obligating 
themselves  by  covenant  to  keep  the  machinery  and  apparatus 'leased 
to  them  in  good  working  order  and  thorough  repair,  and  to  pay  to 
the  trustees,  or  to  their  assigns  or  successors  in  trust,  daring  the  con- 
tinuance of  the  lease,  license  fees  for  all  pipe  or  similar  articles  of 
manufacture  operated  upon,  or  moulded  or  shaped,  wholly  or  par- 
tially, by  means  of  the  said  machinery  or  apparatus,  or  any  part 
thereof,  upon  each  and  every  lineal  foot  of  such  pipe  or  similar  arti- 
cles, one  quarter  of  one  cent  for  each  inch  in  diameter  of  the  bore 
thereof,  such  royalty  to  be  paid  on  sales.  It  was  also  further  pro- 
vided— 

"That  at  the  expiration  of  all  the  letters  patent  aforesaid,  and  of  all  exten- 
sions and  renewals  thereof,  in  which  are  set  forth  and  claimed  the  inventions 
and  improvements,  and  each  of  them,  contained  and  embodied  in  the  said  ma- 
chinery and  apparatus,  the  said  lessees,  if  they  sliaU  have  fully  complied  with 
the  terms  and  conditions  of  this  lease,  shall  have  the  privilege  of  purchasing 
the  said  machinery  and  apparatus  hereby  leased,  by  the  further  payment  of 
one  dollar." 

This  suit  is  brought  by  the  plaintiff,  Potter,  as  successor  in  inter- 
est in  said  agreement,  to  recover  royalties  alleged  to  be  due  on  ac- 
count of  hydraulic  and  other  pipe,  and  material  manufactured  by  the 
defendants  by  means  of  said  machinery,  and  sold  by  them  between 
January  1,  1880,  and  November  29,  1881.  The  complaint  is  de- 
murred to  ou  the  ground  that  it  does  not  state  facts  constituting  a 
cause  of  action.  It  appears  from  the  allegations  of  the  «omplaint 
that  the  various  letters  patent  enumerated  in  the  agreement,  and  the 
renewals  of  such  of  them  as  were  extended,  expired,  from  time  to 
time,  between  April,  1879,  and  November,  1881,  the  first  expiration 
v.20,no.4— 16 


Digitized  by 


Google 


24S  7ZDBBAL  BBPOBTEB. 

occurring  April  8, 1879,  and  the  last,  November  39, 1881.  It  is  also 
alleged  that  the, defendants  paid  all  royalties  that  acoraed  prior  to 
January  1,  1880,  in  quarterly  installments,  as  they  fell  due,  accord- 
ing to  the  terms  of  the  agreement,  but  have  refused  to  pay  the  royal- 
ties accruing  between  that  date  and  November  29,  1881,  when  the 
last  patent  expired. 

The  decision  of  the  demurrer  turns  upon  the  construction  of  the 
clause  of  the  agreement  which  provides  that  the  machinery  shall  be 
"held  and  used  by  the  said  lessees  daring  the  continuance  of  the 
terms,  whether  original  or  extended,  for  which  the  said  letters-  patent, 
and  each  of  them,  have  been  or  may  hereafter  be  granted  and  secured, 
by  assignment  or  otherwise,  to  the  said  trustees,"  etc.  The  conten- 
tion of  counsel  for  the  defendants  is  that  the  contract  was  not  in  force 
at  the  time  the  alleged  breach  occurred;  that  it  ceased  to  be  in  force 
April  8,  1879,  when  the  first  expiration  of  one  of  the  series  of  pat- 
ents occurred ;  that  it  did  not  continue  in  operation  until  the  expira- 
tion of  all  the  patents,  but  fell  with  the  patent  which  first  expired. 
This  view  of  the  case  is  based  upon  the  construction  which  counsel 
give  to  the  words  "and  each  of  them,"  in  the  clause  of  the  agreement 
last  above  quoted.  It  is  said  that  these  words  are  not  equivalent  to 
the  expression  "and  any  of  them,"  it  being  conceded  that  if  those 
words  bad  been  used,  the  contract  would  have  continued  in  force  until 
the  last  of  the  series  of  patents  expired.  It  is  a  cardinal  rule  that  a 
contract  is  to  be  construed  according  to  the  intent  of  the  parties  to 
^ihe  instrument;  that  in  ascertaining  that  intent  we  are  to  look  to  the 
language  in  which  they  have  spoken,  and  if  that  language  is  plain 
and  unambiguous,  interpretation  is  not  allowable.  Ogden  v.  Glidden, 
9  Wis.  52. 

But  it  is  also  true  that  in  construing  a  contract  like  this,  and  in 
arriving  at  its  meaning  and  the  intent  of  the  parties,  all  the  provis- 
ions of  the  instrument  are  to  be  looked  at,  and  not  single  clauses 
alone.  Thus  examining  this  agreement,  it  seems  to  me  quite  obvious 
that  counsel  make  the  question  too  strictly  one  of  purely  grammatical 
construction.  If  the  literal  construction  of  the  words  "and  each  of 
them"  would  manifestly  violate  the  intent  of  the  parties,  as  such  in* 
tent  may  be  gathered  from  the  whole  instrument,  it  ought  not  to  pre- 
vail. It  is  to  be  observed  that  the  habendum  clause  begins  with  the 
language  "to  be  held  and  used  by  the  said  lessees  during  the  contin- 
uance of  the  terms,  whether  original  or  extended,  for  which  the  said 
letters  patent,"  etc. ;  thus,  in  the  beginning,  evincing  an  intention  to 
make  the  term  of  the  lease  co-extensive  with  the  life  of  all  the  pat- 
ents. Then  follow  the  words  "and  each  of  them;"  the  word  "each,' 
as  a  distributive  adjective  pronoun,  denoting  every  one  of  the  several 
letters  patent  composing  a  whole,  considered  separately  from  the 
rest.  Webst.  Diet.  Upon  the  argument  this  case  was  put:  Suppose 
an  estate  is  granted  to  one,  to  be  held  during  the  lives  of  several 
persons,  and  each  of  them,  would  not  the  estate  lapse  on  the  ter* 
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mination  of  either  of  the  specified  lives  ?  Admitting  that  it  would,, 
is  the  case  supposed  precisely  analogous  to  the  case  presented  by  the 
language  of  this  lease  ?  I  hardly  think  it  is.  In  other  words,  in  the- 
connection  and  sense  in  which  the  words  "and  each  of  them"  stand 
iu  the  habendum  clause,  and  considering  what  precedes  those  words, 
are  they  not  equivalent  to  the  expression  "and  every  of  them,"  or- 
the  expression  "and  any  of  them  ?" 

As  illastrative  of  the  application  of  certain  principles  of  legal  oon- 
strnction,  the  case  of  Hayden  v.  SneU,  9  Gray,  865,  is  perhaps  ger- 
mane to  the  question  we  are  considering.  There  was  a  promise  to 
pay  J.  S.,  or  his  wife,  A.  S.,  an  annuity  daring  their  natural  lives. 
The  plaintiff,  in  her  declaration,  set  forth  the  promise,  the  death  of 
her  husband,  and  the  subsequent  refusal  of  the  defendant  to  pay  the- 
annuity  to  her.  The  defendant  demurred,  and  contended  thai  the- 
words  "during  their  natural  lives"  should  be  construed  aeoording  to- 
grammatical  rules;  that  "during  their  natural  lives"  meant  the  same- 
as  "during  their  joint  lives,"  and  not  the  same  as  "during  their  lives: 
and  the  life  of  the  survivor  of  them. "  But  the  court  held  that  the  con- 
tract declared  on  was,  in  legal  effect,  an  agreement  to  pay  the  stipu- 
lated sum  yearly  to  both  of  the  persons  named,  as  promisees,  and  so- 
long  as  both  survived  an  action  might  have  been  maintained  in  their- 
names  jointly.  Upon  the  death  of  either,  the  right  of  action  would 
remain  in  the  survivor.  It  was,  therefore,  a  promise  to  pay  both,  and. 
the  survivor  of  them,  so  long  as  they  or  either  of  them  should  live.. 

However,  conceding  that  the  construction  which  counsel,  in  support 
of  the  demurrer,  place  upon  that  part  of  the  habendum  clause  of  th& 
agreement  referred  to,  is  literally  and  grammatically  correct,  it  seems 
to  me  manifest  that  its  adoption  would  defeat  the  true  intention  of 
the  parties  as  fairly  to  be  collected  from  the  whole  agreement.  Tv.1- 
ler  T.  Davis,  4  Duer,  191.  Where  the  terms  of  a  promise  admit  of 
more  senses  than  one,  it  is  to  be  interpreted  in  the  sense  in  whibb- 
the  promisor  had  reason  to  suppose  it  was  understood  by  the  prom- 
isee. White  V.  Hoyt,  73  N.  Y.  605.  In  the  first  place,  all  the  letters 
patent  are  enumerated  in  the  agreement.  At  the  date  of  the  agree- 
ment, a  pecuniary  consideration,  considerable  in  amount,  ($3,600,) 
was  paid  by  the  defendants  for  the  right  to  use  the  patented  ma- 
chinery, and  it  is  evident,  from  the  various  provisions  of  the  lease, 
that  it  was  expected  an  extensive  business  would  be  done.  The  les- 
sees were  to  keep  books  of  account,  which  were  to  be  open  to  the  in- 
spection of  the  lessors,  and  were  to  render  to  the  lessors,  and  their 
assigns  and  successors,  quarterly  accounts,  showing  the  quantities^ 
and  kinds  of  articles  manufactured  by  them  during  the  continuance 
of  the  lease.  They  agreed,  among  other  things,  that  they  would  not 
employ  nor  operate  any  other  machinery  or  apparatus  for  making  or 
moulding  cement  or  other  plastic  pipe,  or  similar  articles  of  manu- 
facture, than  that  so  leased ;  that  they  would  preserve  upon  the  ma- 
chinery the  titles  and  dates  of  the  letters  patent,  as  placed  thereon 
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by  the  lessors,  their  assigns  or  successors  in  the  trust;  and  that  they 
woold  not  violate  or  infringe  any  or  either  of  said  letters  patent, 
nor  dispute  or  contest  the  validity  of  the  same,  or  the  title  thereto  of 
the  lessors.  The  lessors  on  their  part  bound  themselves  not  to  grant 
to  any  other  person  or  persons  any  lease  of  such  machinery,  or  right 
to  make,  sell,  or  use  the  same  within  the  limits  of  the  territory  granted 
to  the  defendants. 

Then,  of  still  more  persuasive  force,  as  evincing  the  understanding 
of  th*)  parties  with  reference  to  the  term  of  the  lease,  it  was  provided,  as 
we  have  seen,  that  at  the  esi^iration  of  all  the  letters  patent,  and  of  all 
extensions  and  renetcals  thereof,  the  lessees,  if  they  had  fully  complied 
with  the  terms  and  conditions  of  the  agreement,  were  to  have  the  privi- 
lege of  purchasing  the  machinery  and  apparatus  by  the  payment  of 
one  dollar.  By  this  provision  it  could  not  have  been  understood  or 
intended  that  at  the  first  expiration  of  one  of  the  patents  the  lease 
should  cease  to  be  operative,  and  then  at  the  expiration  of  all  the 
patents  the  lessees  should  have  the  right  to  purchase  the  leased  ma- 
<ihinery  by  the  payment  of  one  dollar.  Such  a  construction  of  this 
provision  would  involve  a  manifest  absurdity;  because,  in  that  case, 
at  the  first  expiration  of  one  of  the  patents  and  the  consequent  termi- 
nation  of  the  lease,  the  leased  machinery  would,  of  necessity,  pass 
back  into  the  possession  of  the  lessors,  who  would  be  obliged  to  hold 
it  until  the  expiration  of  all  the  letters  patent,  and  then  sell  it  to  the 
lessees  for  one  dollar,  if  they  elected  to  purchase  it,  which  election 
could  only  be  declared  after  all  the  patents  had  expired.  It  seems 
very  clear,  when  we  give  proper  force  to  this  clause  of  the  lease, — 
which  is  a  very  important  one, — and  when  we  consider  all  the  other 
provisions  which  have  been  adverted  to,  that  it  was  the  intention  of 
the  parties  to  make  the  term  of  the  lease  co-extensive  in  duration 
with  the  life  of  all  the  patents,  and  that  no  violence  is  done  to  rules 
of  legal  oonstruction  when  we  construe  the  words  "and  each  of  them," 
in  the  habendttm  clause,  in  accordance  with  such  intention,  rather 
than  by  rules  of  strict  grammatical  construction  applicable  to  those 
words  alone. 

Demurrer  overruled. 
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uaoji  and  others  v.  Thb  Erabtub  Wivak. 

Smith  and  others  v.  Sakb. 

Hallook,  as  Adm'z,  v.  A»dbb80n. 

Andbbson  and  others  «.  Cabuj  and  others. 

In  re  Gabll,  Petitioner. 

{Vittrict  Court,  JS.  D.  New  York.    April  28, 1884.) 

1.  CoMiiBioN — SAiTiiNo  Vebbbm— Lookout — Pkesumption. 

Where  a  collUion  happens  between  two  sailing  vessels,  the  one  sailing  close- 
hauled,  the  other  with  the  wind  free,  the  night  being  clear «Qd  the  lights  of 
both  Tessels  seen,  the  le^al  presumpiiun  is  prima  faeie  that  the  fault  was  in  the 
vessel  sailloK  free.  This  presumptioa  is  increased  by  proof  of  the  absence  in 
the  latter  ofany  lookout  other  than  the  captain  standing  near  the  wliecl. 

2.  Samk— Pbkponderaji-ck  of  Proof. 

The  evidence  of  neither  of  the  persons  on  deck  of  the  latter  being  ol)taiDed, — 
the  captain  having  been  knpcked  overboard  and  drowned  at  the  time  of  the  col- 
lision, and  the  wheelsman  liaviog  died  before  the  trial, — and  the  only  evidence 
in  her  behalf  being  tliat  of  the  captain  of  another  schooner  about  half  a  mile 
ahead,  sailing  fax  the  same  direction,  who  testified  that  the  sohnoaer,  sailing 
close-hauled,  just  before  she  was  reached  luilud  up  into  the  wind  so  that  her 
sails  shook,  and  then,  paying  off,  ran  down  on  the  other  schooner,  and  several 
witnesses  from  the  schooner  Close-hauled  contradicting  the  alleged  luS,  and 
giving  a  consistent  and  probable  narrative  involving  no  fault  on  their  part: 
htld,  that  the  lutf  alleged  was  improbable  under  the  circumstances,  and  not 
sustained  by  the  weight  of  projf ;  that  the  libelants  had  not  overcome  the  pre- 
sumption against  them  by  any  preponderance  of  proof;  and  that  the  libel  must 
be  dismissed.  - 

In  Admiralty. 

Seudder  d  Carter  and  Geo.  A.  Black,  for  Carll,  etc. 

Benedict,  Taft  d  Benedict,  for  the  Wiman. 

Bbown,  J.  The  above  live  cases  grow  out  of  a  collision  which  hap- 
pened in  Long  Island  sound,  near  Little  Gall  island,  at  aboat  11 
o'clock  of  the  night  of  October  26,  1881,  between  the  schooner  P.  H. 
Wheaton,  bound  to  the  eastward,  and  the  schooner  Erastus  Wiman, 
boand  westward,  whereby  the  former  was  immediately  sunk.  The 
captain  of  the  Wheaton  was  knocked  overboard  by  the  collision  and 
drowned.  The  third  libel  above  named  was  brought  by  his  adminis- 
tratrix to  recover  damages  on  account  of  his  death.  The  two  libels 
first  named  were  brought  by  the  owners  of  the  Wheaton  and  her  cargo, 
respectively ;  the  fourth  was  brought  by  the  owners  of  the  Wiman  to 
recover  their  damages;  and  the  fifth  is  a  proceeding  by  the  owners 
of  the  Wheaton  to  limit  their  liability.  During  the  day  preceding 
the  collision  it  had  been  blowing  a  gale  from  the  north-west,  and  the 
Wiman  had  been  at  anchor  in  the  sound.  She  was  a  three-masted, 
center-board  schooner,  of  597  tons  register.    At  about  6  f .  u.,  the 
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gale  having  somewhat  abated,  she  resumed  her  voyage  to  the  vest- 
ward,  and  about  11  o'clock  was  near  Little  Gall  island  and  Fisher's 
island.  The  wind  was  blowing  fresh  from  the  north-west,  slightly 
variable,  and  the  sea  was  rough.  Some  10  or  15  minutes  before  the 
collision,  the  Wiman  had  made  a  short  tack  to  the  northward,  and 
was  then  put  upon  her  course,  W.  }  S.,  sailing  close-hauled,  full 
and  by.  The  Wheaton  was  a  three-masted  schooner  of  242  tons  reg- 
ister, and  was  sailing,  probably,  upon  a  course  of  about  E.,  or  E.  by 
S.  The  only  persons  on  deck  at  the  time  of  the  collision  were  her 
captain  and  the  wheelsman.  The  captain  stood  by  the  wheel,  and 
was  the  only  lookout.  She  had  no  lookout  forward.  The  wheelsman 
died  before  the  case  was  tried,  and  his  evidence  was  not  taken.  The 
other  three  who  composed  her  crew  were  below,  and  did  not  come  on 
deck  until  after  the  collision.  The  Wheaton  had  been  sailing  during 
the  afternoon  and  evening  in  company  with  the  schooner  Witch  Hazel, 
which  was  about  half  a  mile  ahead  of  the  former.  No  direct  evidence 
of  importance  being  obtainable  from  those  on  board  the  Wheaton, 
the  principal  evidence  on  her  part  is  from  the  captain  of  the  Witch 
Hazel. 

The  contention  of  the  libelants  is  that  the  Wheaton  was  consider- 
ably to  leeward  of  the  Witch  Hazel;  that  when  the  captain  of  the 
latter  observed  the  two  colored  lights  of  the  Wiman,  and  that  the  two 
vessels  were  approaching  each  other  nearly  head  and  head,  he  star- 
boarded  bis  wheel  in  order  to  pass  to  windward ;  and  that  had  the 
Wiman  kept  her  course  she  would  have  passed  easily  between  the 
Witch  Hazel  and  the  Wheaton,  namely,  to  leeward  of  the  former; 
but  that  just  before  reaching  the  Witch  Hazel  the  Wiman  luffed  up 
into  the  wind,  crossing  the  bows  of  the  Witch  Hazel  and  compelling 
the  latter  to  pans  to  leeward  of  the  Wiman  under  a  sudden  port  wheel; 
and  that  the  Wiman,  by  this  luff,  came  up  into  the  wind  so  that  her 
sails  shook,  her  headway  was  lost,  and,  in  getting  upon  her  course 
again,  she  paid  off  so  much  to  leeward  as  to  run  into  the  Wheaton. 

The  captain  of  the  Witch  Hazel,  in  substance,  gives  this  account 
of  the  matter :  He  says  that  he  first  saw  the  two  colored  lights  of 
the  Wiman  about  a  half  point  on  his  starboard  bow,  a  half  milo  or 
more  ahead;  that  his  previous  course  was  E.  by  S.,  ^  S.;  that  he 
then  put  his  vessel  to  port  a  point  and  a  half,  so  that  she  was  sailing 
about  E. ;  but  as  he  found  that  the  Wiman  was  coming  too  close  to 
him,  he  put  his  vessel  to  port  another  half  point,  and  that  very 
shortly  afterwards  the  green  light  of  the  Wiman  was  shut  in,  and  she 
shot  across  his  bows  with  her  sails  shaking :  that  he  immediately 
ported  and  passed  within  a  few  feet  of  her  to  leeward;  and  that  in 
getting  on  her  course  again  the  Wiman  paid  off  broadly,  as  above 
stated. 

Three  witnesses  from  the  Wiman,  on  the  contrary,  testify  that  they 
were  sailing  W.  ^  B.,  full  and  by,  after  the  short  tack  to  the  north- 
ward above  referred  to ;  that  they  saw  the  two  lights  of  the  Witch 
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Hazel  from  half  a  mile  to  a  mile  distant,  a  little  on  their  port  bow ; 
that  she  remained  so  all  the  time  until  she  passed  to  leeward  of 
them,  and  that  there  was  no  luff  or  change  ia  the  ooaree  of  the 
Wiman  whatever,  until  after  passing  the  Witoh  Hazel,  a  few  mo- 
ments  before  the  collision,  when  the  wheel  of  the  Wiman  was  pat 
bard  a-port,  in  extremis,  to  avoid  the  collision;  that  shortly  after  see* 
ing  the  two  lights  of  the  Witoh  Hazel,  the  green  light  of  the  Wheaton 
was  seen  nearly  ahead,  or  a  little  on  the  starboard  bow.  Two  of  her 
witnesses  say  that  the  green  light  continued  to  broaden  off  on  the 
starboard  bow  until  it  had  reached,  one  witness  says,  one  or  two. 
points,  and  the  other  says  three  points,  on  the  Wiman's  starboard 
bow,  after  she  had  passed  the  Witch  Hazel;  that  not  long  before  the 
collision  the  Wheaton  suddenly  changed  her  course,  under  a  port 
wheel,  so  as  to  pass  to  port  of  the  Wiman ;  showed  her  two  lights  for 
a  few  seconds,  then  shut  in  her  green  light  and  showed  her  red  light; 
that  the  Wiman  then  put  her  helm  hard  a-port ;  and  that  the  collis- 
ion happened  a  few  seconds  afterwards,  the  port  bow  of  the  Wiman 
striking  the  port  quarter  of  the  Wheaton. 

From  the  lights  of  the  Wiman  it  was  manifest  to  both  the  other 
vessels,  from  the  first,  that  the  Wiman  was  sailing  close-hauled;  and 
the  others  were  bound  to  keep  oat  of  her  way.  A  collision  having 
happened,  the  presumption  is  against  the  Wheaton.  The  burden  of 
proof  is  upon  her  to  show  by  a  preponderance  of  evidence  some  fault 
of  the  Wiman.  The  presumption  against  the  Wheaton  is  increased 
in  this  case  by  the  absence  of  any  proper  lookout  on  deck.  The  only 
evidence  upon  which  she  can  rely  is  that  of  Capt.  Arnold,  of  the  Witch 
Hazel.  It  is  impossible  for  me  to  hold  that  his  evidence  alone  is 
sufficient  to  overcome  the  direct  and  positive  evidence  of  the  three 
persons  who  were  on  board  the  Wiman,  who  testify  that  there  was  no 
such  luff  as  supposed.  The  testimony  of  these  three  persons,  though 
varying  somewhat,  does  not  differ  more  than  might  be  expected  from 
the  different  time  or  manner  of  observing  by  witnesses  who  are  not 
swearing  to  a  concerted  story. 

Upon  the  courses  given  for  the  Wiman  and  the  Witch  Hazel,  the 
positions  in  which  it  is  testified  that  their  lights  were  first  seen  to 
each  other,  respectively,  are  not  strictly  reconcilable  with  each  other. 
Their  eourses  as  given  varied  two  points  from  opposite.  If  this  were 
BO,  the  two  lights  of  the  Wiman  could  not  have  been  seen  half  a  point 
to  starboard  of  the  Witch  Hazel,  and  the  Witch  Hazel's  two  lights 
at  the  same  time  have  been  seen  a  little  on  the  port  side  of  the  Wi- 
man. It  would  require  a  variation  of  about  two  points  by  one  of  the 
vessels,  or  by  both  of  them  together,  to  make  this  possible.  The  Wi- 
man alone  could  not  vary  so  much  to  the  northward,  as  the  wind 
would  not  have  permitted  it;  the  Witch  Hazel,  on  the  other  hand, 
with  the  wind  nearly  aft,  and  yawing  easily,  might  have  been  going 
considerably  to  the  windward  of  her  supposed  course  at  the  moment 
when  the  Wiman  was  first  seen,  as  her  captain  says,  half  a  point  on 
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.the  Witch  Hazel's  starhoard  bow.  If  the  latter  were  at  that  moment 
thus  yawing  to  the  northward,  that  would  explain  why,  when  the  cap* 
tain  ordered  her  course  due  east,  that  supposed  change  did  not  shortly 
cause  the  red  light  of  the  Wiman  to  be  shut  in,  or  the  green  light  only 
of  the  Witch  Hazel  to  be  seen  on  the  Wiman,  as  he  intended.  The 
evidence  from  the  Wiman,  however,  is  unanimous  that  the  two  lightB 
of  the  Witch  Hazel  continued  to  be  seen  all  the  time  until  she  passed 
to  port.  Not  only  is  it  improbable  that  the  Wiman,  sailing  close- 
hauled,  should  have  luSed  up  into  the  wind,  if  the  Witch  Hazel  were 
passing  to  windward  of  her;  but  if,  as  Capt.  Arnold  supposed,  he 
had  changed  his  course  so  as  to  show  his  green  light  only,  it  would 
be  utterly  incredible  that  the  captain  of  the  Wiman,  seeing  only  the 
green  light,  and  seeing  that  to  windward  also,  should  have  luffed  so 
as  to  go  apparently  directly  into  her.  The  rule  so  often  applied  in 
such  cases  should  therefore  be  applied  in  this :  that  superior  credit 
must  be  given,  in  regard  to  a  vessel's  own  movements,  to  the  testi- 
mony of  those  on  board  of  her,  where  it  is  probable  and  consistent, 
and  not  overborne  by  any  decided  weight  of  other  testimony.  The 
appearances  testified  to  by  Capt.  Arnold  I  have  no  doubt  were  caused 
mainly  by  the  changes  in  his  own  pbsition. 

The  testimony  of  Gapt.  Arnold  is  altogether  insufficient  to  estab- 
lish how  far  the  W^heaton  was  to  leeward  of  his  own  course.  In  one 
place  be  estimates  it  to  be  a  quarter  of  a  mile ;  in  another  place  be 
calls  it  a  short  distance  to  leeward;  but  the  precise  course  that  the 
Wheaton  was  keeping  is  not  known.  Capt.  Arnold  says  that  she  was 
going  somewhat  more  to  the  northward  than  he.  Whatever  her  dis- 
tance to  leeward  was  at  some  previous  time,  according  to  his  testi- 
mony, therefore,  it  must  have  been  constantly  lessening;  and  noth- 
ing trustworthy  can  be  gathered  from  his  general  estimate  under  such 
circumstances.  Counsel  for  the  libelants  claim  that  if  the  Wheaton 
were  to  leeward  of  the  Witch  Hazel  her  lights  could  not  have  been 
seen  from  the  Wiman,  as  testified  to  by  the  witnesses  on  the  Wiman, 
to  the  windward  of  the  Witch  Hazel,  so  as  to  be  more  upon  the  Wi- 
man's  starboard  bow  than  the  Witch  Hazel's  lights.  Considering, 
however,  that  the  Wheaton  was  half  a  mile  astern  of  the  Witch  Hasel, 
and  that  the  courses  of  the  latter  and  the  Wiman  varied  two  points 
from  opposite,  it  will  be  found  by  placing  models  on  a  chart  that  the 
Wheaton  might  be  some  considerable  distance  to  leeward  of  the  coarse 
of  the  Witch  Hazel,  and  yet,  as  seen  from  the  Wiman,  be  more  on 
the  latter's  starboard  hand  than  the  Witch  Hazel,  precisely  as  th» 
Wiman's  witnesses  testify.  The  testimony  of  Capt.  Arnold,  moreover^ 
that  the  Wheaton  was  sailing  more  northerly  than  he,  aceords  with 
the  testimony  of  the  witnesses  from  the  Wiman,  that  they  saw  only 
the  green  light  of  the  Wheaton ;  and  if  her  green  light  only  were 
visible,  and  her  course  was  more  northerly  than  that  of  the  Witch 
Hazel,  the  Wheaton  would  naturally  and  necessarily  broaden  off  more 
to  starboard,  as  two  of  the  witnesses  from  the  Wiman  state.     So  that 
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the  account  given  by  the  latter  seems  to  me  confirmed  in  part  by 
Capt.  Arnold. 

What  may  have  been  the  particalar  cause  which  induced  the 
Wheaton  to  port  her  wheel,  when  she  was  to  starboard  of  the  Wi- 
ruan,  cannot  be  known,  in  the  absence  of  all  testimony  on  that  sub- 
ject. That  she  did  port  is  testified  to  by  all  the  witnesses,  including 
Capt.  Arnold ;  the  libel  also  alleges  it. 

Without  adverting  to  the  testimony  as  to  the  amount  which  the 
Wiman  would  pay  off  before  she  could  regain  her  course,  after  luffing 
up  into  the  wind  and  losing  her  headway,  it  is  sufficient  to  say  that 
I  cannot  regard  such  a  luff  as  established.  '  In  any  case,  it  would  be 
almost  incredible  that  a  schooner  sailing  on  the  wind,  and  having  the 
right  of  way,  should  without  apparent  necessity  have  luffed  so  as  to 
lose  all  headway.  But  if  she  bad,  the  vessel  would  have  been  a  very 
poor  sailer,  or  very  badly  handled,  that  would  not  have  regained  her 
course  in  far  less  distance  than  the  half  mile  which  separated  the 
Witch  Hazel  and  the  Wheatou. 

The  evidence  on  behalf  of  the  Wheaton  seems  to  me  totally  insuf- 
fieient  to  overcome  the  presumptions  which  are  against  her ;  and  the 
libels  on  her  behalf  must  therefore  be  dismissed,  with  costs.  The 
E.  H.  Webster,  18  Fed.  Rep.  724;  The  GUy  of  Chester,  Id.  603;  The 
Albert  Mason,  8  Fed.  Rep.  768;  8.  C.  3  Fed.  Rep.  821. 

The  cross-libel  in  favor  of  the  Wiman  is  rendered  unavailing 
through  the  loss  on  the  Wheaton.  The  proceeding  to  limit  liability, 
which  has  been  instituted  by  her  owners,  is  sufficient  to  prevent  any 
decree  against  them  in  this  case. 


Sdmner  and  others  v.  Casweui  and  others. 
(Diitriet  Oourt,  8.  D.  Nevo  Tork.    May  9, 1884.) 

1.  GOHMOir  CABRraH— PARTICD1.AR  VoTAOB— CHAnTKR-PARTY— BiLt  OF  LADIKO. 

Where  a  abip  is  chartered  to  carry  the  goods  of  a  single  freighter  only  upoh 
a  particular  voyage,  semUe,  she  is  not  a  common  carrier,  but  is  subject  only  to 
'  the  express  and  implied  obligations  of  the  charter-piirty  and  bill  of  lading. 

2.  Samb— Warranty --8BAWOBTHINE88. 

The  implied  terms  of  such  a  charter,  and  the  ordinary  bills  of  lading  given 
In  pursuance  of  it,  as  well  as  the  covenant  in  the  charter  that  the  ship  shall  be 
"tight,  stanch,  strong,  and  everyway  fitted  for  the  voyage,"  include  an  im- 
pli<3  warranty  of  the  seaworthiness  of  the  vessel  at  the  time  she  sails  for  the 
particalar  voyage,  and  in  respect  to  the  cargo  ladun  on  board. 

3.  8amr— Ballast. 

The  proper  ballasting  of  the  ship,  and  the  amount  and  arrangement  of  the 
cargo  so  as  to  make  her  sufficiently  steady,  arc  included  in  seawortbiness. 

4.  Same— .Ibttison— LiMiTBD  Liability— Rbv.  St.  i  4213 — PBNDiNa  Fbbiobt — 

AHBirDMENT. 

Where  the  libelants  agreed  to  take  a  cargo  of  petroleum  in  low-lop  10-gallon 
cases  from  Philadelphia  to  Japan,  and  the  owners  auperiatended  the  loading 


Digitized  by 


Google 


260  ITEDBBAL.  BSFOBTBB. 

and  ballasting  of  tbe  sbip,  and  determmea  tne  amount  of  ciirgo  tbey  would  re- 
ceive, and  on  starting  from  Philadelphia  the  ship  was  found  unsteady,  and, 
immediately  on  getting  to  sea,  showed  great  craakaess,  so  that,  notwithstand- 
ing all  efforts  to^diminisb  it,  the  ship,  on  the  fourteenth  day  out,  in  a  storm  of 
no  unusual  character,  was  nearly  on  her  beam  ends,  and  it  was  found  necessary 
to  jettison  3,000  of  tjie  cases,  ?itld,  that  the  jettison  was  made  necessary,  not 
by  perils  of  the  seas,  but  because  the  ship  was  top-heavy  from  want  of  suf- 
ficient ballast  in  connection  with  the  loading,  and  that  these  defects  were  at 
the  risk  of  the  ship-owners,  and  within  their  expi-ess  and  implied  warranty  of 
seaworthiness.  Held,  therefore,  that  the  sliip-owners  were  liable  on  their  bond 
given  in  this  proceeding  to  limit  their  liability  for  the  loss  by  jettison.  Hdd, 
futther,  that  section  4283,  Ilev.  St.,  requires  the  surrender  of  pending  freight, 
which  includes,  at  least,  the  freight  earned  up  to  the  time  of  the  loss;  and  lil)- 
erty  was  given  to  the  libelants  to  amend  their  proceedings  by  paying  the 
amount  of  Buch  freight  into  court,  or  giving  a  farther  bond  therefor. 

This  libel  was  filed  by  iho  owners  of  the  ship  Castine  to  limit 
their  liability  under  sections  4283,  4284,  of  the  Bevised  Statutes.  At 
the  same  time  they  contest  their  liability.  The  ship  was  chartered 
by  a  contract  of  affreightment,  to  carry  a  "full  and  complete  cargo 
of  refined  petroleum  in  the  castomary  low- top,  ten-gallon  cases,  at 
forty-seyen  and  a  half  cents  per  case,"  from  Philadelphia  to  Yoko- 
hama, Hiogo,  or  Nagasaki,  Japan.  On  the  part  of  the  owners,  the 
charter-party  provided  that  the  vessel  should  be  "tight,  stanch,  strong, 
and  every  way  fitted  for  such  voyage,  and  to  receive  on  board  the 
said  merchandise."  She  was  loaded  at  Philadelphia  under  the  di- 
rection of  the  owners,  and  87,000  cases  pat  on  board.  She  left 
Philadelphia  on  the  twenty-eighth  day  of  November,  1878.  From 
the  first  it  was  perceived  that  she  was  unsteady.  On  getting  out  tO' 
sea  she  was  found  to  be  quite  crank,  which  increased  with  rough 
weather.  On  the  fourteenth  day  out,  in  a  storm,  she  was  nearly  on 
her  beam  ends;  and  two  days  after  it  was  found  necessary  to  jettison 
8,000  cases,  of  the  value  of  about  $13,000.  The  necessity  of  the  jet- 
tison is  not  disputed,  and  everything  was  done  by  the  captain  that 
could  be  done  to  avert  it.  She  subsequently  reached  Hiogo  with  the 
remainder  of  the  cargo.  A  claim  being  made  on  the  owners  of  the 
cargo  jettisoned,  on  the  ground  that  the  ship  was  unseaworthy  and 
top-heavy  for  the  want  of  sufficient  ballast,  and  the  loss  being  greater 
than  the  value  of  the  ship,  the  owners  filed  this  libel  to  limit  their 
liability  as  above  stated,  and  have  bonded  the  vessel  in  the  sum  of 
$10,000;  while  they  contest  their  liability  for  any  damage,  alleging 
that  there  was  no  fault  or  want  of  care  on  their  part  to  cause  the 
loss. 

Scudder  d  Carter  and  Oto.  A.  Black,  for  libelants. 

Treadwell  Cleveland,  for  respondents. 

Brown,  J.  The  libelants  have  proved,  so  far  as  affirmative  tes- 
timony in  such  cases  can  prove,  that  there  was  no  intentional  failure  in  . 
any  respect  to  make  the  ship  seaworthy  by  means  of  proper  loading, 
stowage,  dunnage,  and  tbe  use  of  all  the  ballast  which,  from  the  pre- 
vious trips  of  the  ship,  they  supposed  would  be  required.  The  ship 
had  not  carried  petroleum  in  cases  before;  but  she  had  carried  it  in 
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barrels,  which  would  seem  to  be  not  less  oompaot  and  steady  than  the 
ca.8es;  and  90  tons  of  ballast  were  used,  which  was  all  that  had  been 
before  found  necessary.  On  the  ground  that  they  used  all  such  care 
a.rkd  diligence  as  could  reasonably  have  been  expected  in  the  stowage 
and  ballasting  of  the  ship,  the  owners  insist  that  no  liability  attaches 
to  them ;  contending  that,  under  a  charter  of  the  character  described, 
ttiey  are  not  responsible  as  common  carriers,  bat  only  for  reasonable 
diligence  as  bailees  for  hire. 

The  charter  appears  to  have  contemplated  carrying  the  goods  of 
the  freighters  only.  She  was  in  no  sense,  therefore,  a  general  ship ; 
but  only  a  ship  hired  for  a  specific  voyage,  to  carry  a  particular  cargo 
for  the  charterers.  Such  a  contract  does  not  seem  to  be  within  the 
definition  of  a  common  carrier.  In  the  case  of  The  Niagara  v.  Cordes, 
21  How.  7,  a  common  carrier  is  defined  as  "one  who  undertakes  for 
bire  to  transport  the  goods  of  those  who  may  choose  to  employ  him 
from  place  to  place.  He  is,  in  general,  bound  to  take  the  goods  of  all 
■who  offer,  unless  his  complement  for  the  trip  is  full,  or  the  goods  be 
of  such  a  kind  as  to  be  liable  to  extraordinary  danger,  or  such  as  he 
is  unaccustomed  to  conviay."  None  of  these  conditions  attach  to  a 
contract  of  affreightment  in  charter-parties  like  the  present.  In  Lamb 
■y,  Parkman,  1  Spr.  853,  it  is  stated  by  Spbagub,  J.,  that  such  con- 
tracts "are  not  those  of  a  common  carrier,  but  of  bailees  for  hire, 
bound  to  the  use  of  ordinary  care  and  skill."  And  such  is  the  view 
taken  in  Pars.  Shipp.  &  Adm.  vol.  1,  pp.  245,  248.  The  most  re- 
cent discussion  of  the  subject  is  in  the  case  of  Nugent  v.  Smith,  1  G. 
P.  Div.  19,  in  which  a  liability  like  that  of  a  common  carrier  was  ap- 
held  by  Brett,  J.,  but  was  subsequently  overruled  in  the  ooart  of 
appeal  by  Cookburn,  C.  J.    1  0.  P.  Div.  423,  (1876.) 

It  is  not  necessary,  however,  to  pursue  this  inquiry  further,  as  the 
liability  of  the  ship-owners  in  this  case  does  not  seem  to  me  to  rest 
npon  this  distinction,  but  rather  upon  the  provisions  of  the  charter 
itself.  I  can  have  no  doubt  from  the  testimony  that  the  jettison  was 
made  necessary  mainly,  if  not  wholly,  in  consequence  of  the  ship's 
being  top-heavy  through  the  want  of  sufficient  ballast.  She  was  not, 
probably,  too  deeply  loaded,  had  there  been  sufficient  ballast  at  the 
bottom.  A  suggestion  is  made  of  insufficient  dunnage;  but  it  is  not 
clear  how  this  could  have  contributed  to  the  difficulty.  There  was 
some  leakage  of  oil  from  the  time  the  vessel  got  to  sea,  which  was  shown 
in  all  the  pumpings.  The  evidence  of  the  captain,  however,  is  to  the 
effect  that  this  was  not  an  important  element  in  requiring  the  jettison 
of  part  of  the  cargo.  There  was  some  rough  weather;  one  storm  was 
encountered;  but  the  log  gives  no  indication  that  it  was  of  an  extra- 
ordinary character,  while  the  entries  from  the  first  contain  almost 
daily  mention  of  the  great  crankness  of  the  ship.  I  can  have  no  doubt, 
therefore,  that  the  cause  of  the  loss  was  not  perils  of  the  sea,  since  no 
unusual  weather  was  encountered,  {Hubert  v.  Rccknagel,  13  Fbd.  Rkp. 
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912,)  but  the  anseaworthiness  of  the  ship,  through  her  mode  of  lading, 
in  connection  with  the  want  of  sufficient  ballast  to  prevent  her  being 
dangerously  top-heavy. 

The  owners  in  this  case,  or  their  agents,  undertook  the  supervision 
of  the  loading  of  the  vessel  in  person.  Mr.  Currier,  one  of  the  part 
owners,  procured  the  stevedore  and  the  dunnage;  and  he  determined 
the  amount  of  ballast  to  be  used.  The  captain  did  not  arrive  until 
the  vessel  was  loaded  and  nearly  ready  to  sail.  The  charter-party 
provided  that  the  vessel  should  be  in  every  way  fitted  for  the  voyage. 
This  includes  the  furnishing  of  necessary  ballast,  since  it  is  the  duty 
of  the  owner  to  find  proper  ballast  for  the  ship  in  order  to  make  her 
trim  for  the  voyage.  Irving  v.  Clegg,  1  Bing.  N.  C.  53.  The  cove- 
nant that  the  ship  shall ^be  in  every  way  fitted  for  such  a  voyage,  in 
my  judgment,  covers  the  proper  ballasting  of  the  vessel,  as  it  does 
her  proper  equipment  in  all  other  respects.  The  owners  must  be 
held  legally  chargeable  with  knowledge  of  the  amount  of  ballast  re- 
quired by  their  own  vessel,  and  of  the  cargo  they  had  undertaken  t» 
carry.  It  is  not  to  be  supposed  that  freighters  who  have  no  knowl- 
edge of  the  ship  or  control  of  the  lading,  either  in  the  manner  of 
stowage  or  ballasting,  or  the  amount  of  cargo  to  be  taken  on  board, 
are  intended  to  be  charged  with  the  risks  of  any  unseaworthiness  oc- 
casioned by  such  causes.  It  was  the  clear  duty  of  the  owners  to 
take  notice,  and  to  know,  whether  the  vessel  was  in  proper  trim  to 
proceed  to  sea.  They  took  such  cargo  as  they  saw  fit  to  put  aboard; 
no  amount  was  specified  in  the  charter;  it  was  left  at  the  option  of 
the  owners.  One  of  the  witnesses  says :  "The  people  that  loaded 
the  ship  ordered  the  vessel  to  be  loaded,  and  they  ought  to  know  how 
she  should  be  loaded;  it  lays  with  them.  They  loaded  her  just  as 
they  thought  proper;  they  can  fill  her  half  full,  or  full.  Of  course, 
we  give  them  all  the  cases  they  want;  all  that  they  required." 

In  taking  as  many  cases  as  they  chose  to  take,  and  loading  the 
vessel  as  they  saw  fit,  the  libelants  were  bound  to  take  so  much  cargo 
only,  and  to  stow  it  in  such  a  manner  as  that  the  ship  should  be  fit 
for  such  a  voyage ;  and  they,  and  not  the  shippers,  took  the  risk,  there- 
fore, of  any  imperfect  knowledge  they  may  have  had,  from  whatever 
cause,  as  to  the  proper  adjustment  of  the  cargo  and  the  amount  of 
ballast  to  make  her  seaworthy. 

Bills  of  lading,  moreover,  in  the  usual  form,  in  pursuance  of  a  pro- 
vision to  that  effect  in  the  charter-party,  were  given  for  the  goods  re- 
ceived on  board.  Besides  the  express  contract  that  the  vessel  should 
be  fitted  for  the  voyage,  there  was  also  the  warranty  implied  by  law 
under  the  bills  of  lading,  as  well  as  incident  to  the  charter  and  a  part 
of  every  such  contract,  that  the  ship,  at  the  time  she  sailed,  was  in 
all  respects  seaworthy,  and  fit  and  competent  for  the  sort  of  cargo  and 
the  particular  service  for  which  she  was  engaged.  8  Kent,  *205; 
Macl.  Shipp.  406;   Work  v.  Leathers,  97  D.  S.  379;  The  Rebecca,  1 
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Ware,  192;  The  TUania,  19  Fbd,  Bep.  101,  107;  The  Lizzie  W.  Vir- 
den,  19  Blatohf.  340;  S.  C.  11  Fed.  Bbp.  908;  Cohn  v.  Davidson,  2  Q. 
B.  Div,  455. 

The  two  cases  last  cited  are  not,  in  principle,  disting^iisbable  from 
the  present.  In  both  oases  the  vessel  sailed  under  a  charter.  In 
the  former,  almonds  were  injured  bj  the  fames  of  petroleum  carried 
upon  a  former  voyage.  Bl&tohfobd,  J.,  says,  (p.  344:)  "The  own> 
er's  contract,  in  this  case,  was  to  provide  a  vessel  fit  to  carry  this 
cargo.  She  was  not  fit.  The  shipper  took  no  risks  but  the  perils  of 
the  sea,  and  the  damage  in  this  case  was  not  a  peril  of  the  sea."  At 
page  354  be  says,  again :  "The  ship-owners,  not  the  charterers,  took,, 
under  this  contract,  the  risk  of  the  condition  of  the  vessel, — the  risk 
of  there  not  being  heat  and  steam,  and  the  risk  of  so  cleansing  the 
vessel  as  to  take  the  cargo  safe  from  petroleum  damage,  notwith- 
standing heat  and  steam."  In  Cohn  v.  Dflvidson,  the  ship,  though 
apparently  seaworthy  when  she  sailed,  foundered  at  sea  from  some 
unknown  caase.  The  ground  of  the  shipper's  liability  is  there  fully 
discussed  by  the  court;  and  the  owners  were  held  lip,ble  because,  "by 
the  nature  of  the  contract,  they  impliedly  and  necessarily  warrant 
that  the  ship  is  good,  and  in  a  condition  to  perform  the  voyage  then 
about  to  be  undertaken,  or,  in  ordinary  language,  is  seaworthy;  that 
is,  fit  to  meet  and  undergo  the  perils  of  the  sea  and  other  incidental 
risks  to  which  she  must,  of  necessity,  be  exposed  in  the  course  of  the 
voyage,  [Kopitoffw.  Wilson,  1  Q.  B.  Div.  380;)  and  this  implied  war- 
ranty  attaches  and  has  reference  to  all  the  conditions  of  the  ship  at 
the  time  she  enters  upon  her  voyage." 

However  unexpected  the  erankness  of  this  ship  may  have  been,  the 
evidence  clearly  shoWs  that  from  the  moment  she  got  to  sea  she  was 
in  an  unseaworthy  condition,  and  unfit  to  encounter  the  ordinary 
perils  of  a  sea  voyage.  The  jettison  was  made  necessary,  not  from 
any  unusual  stress  of  weather  she  met,  for  there  was  none  such,  but 
from  her  unseaworthy  condition  when  she  sailed. 

The  libelants  must  therefore  be  held  responsible  for  the  loss,  upon 
the  express  as  well  as  implied  terms  of  the  contract,  as  in  the  cases 
above  cited,  and  in  Hubert  v.  Recknagel,  ut  supra,  and  the  case  of 
The  Regulut,  18  Fed.  Bep.  380.  The  grounds  upon  which  the  case 
of  The  Titania  was  decided  (19  Fed.  Bbp.  101,  107)  are  not  appli- 
cable here;  and  in  the  case  of  Lamb  v.  Parkman,  supra,  the  mode  of 
stowage  in  no  way  affected  the  seaworthiness  of  the  ship,  so  as  to 
constitute  a  breach  of  the  express  or  implied  warranty  of  the  charter 
and  bill  of  lading. 

The  libelants  must  therefore  be  held  answerable  upon  the  bond 
heretofore  given  in  these  proceedings. 

Section  4283  requires  not  only  the  surrender  of  the  ship,  but  also 
of  the  pending  freight.  No  bond  has  been  given  on  account  of  any 
pending  freight.  These  terms  must  be  held  to  include  at  least  the 
freight  accruing  as^i  earned  up  to  the  time  of  the  loss.     The  libel- 
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«nt8  may  amend  ibeir  proceedings  by  inoluding  the  pending  freight, 
and  paying  the  amount  into  court,  or  giving  bond  therefor,  in  addi- 
tion to  the  bond  already  given.  If  the  proportion  of  net  freight  earned 
up  to  the  time  of  the  loss  is  not  agreed  on,  a  reference  may  be  taken 
to  ascertain  it. 

The  defendant  is^  entitled  to  the  costB  of  this  trial. 


The  Statb  of  Texas. 
[DMrtct  Court,  8. 1>.  Nm  York.    April  29, 1884) 

1.  OoujBioN— Txmimia  rs  thb  East  River— Lookout— Oybbtakhtg  VsaBEi,. 

A  steamer  in  the  East  river,  having  upon  her  own  starboard  hand  another 
large  steamer,  evidently  engaged  in  turning  around  in  a  way  that  must  cron 
the  course  of  the  former,  is  bound  to  keep  out  of  her  way,  and  give  room  for 
her  necessary  path  in  turning.  When  that  duty  has  attached,  she  cannot  relieve 
herself  of  it  by  getting  across  the  hows  of  the  latter  and  claiming  that  the  lat- 
ter is  then  In  the  position  of  a  following  or  overtaking  vesseL 

2.  Same — Case  Stated. 

A  large  steamer,  engaged  in  making  a  turn  in  the  East  river,  b  bound  to 
special  watchfulness  and  care  to  avoid  contact  with  other  vessels.  The  look- 
out having  failed  to  continue  his  attention  lo  a  tug  and  tow  on  the  opposite 
Bide  nf  the  river,  and  a  collision  having  happened,  which,  by  such  attention, 
would  have  been  avoided  by  the  steamer's  timely  backing,  hM,  that  both  were 
in  fault,— the  steamer  for  inattention,  and  the  tug  for  steering  across  the  steam- 
er's path,  instead  of  stopping,  as  she  might  have  done. 

The  libel  in  this  case  was  filed  by  the  owners  of  the  schooner 
Enight,  to  recover  damages  for  a  collision  with  the  steam-ship  State 
of  Texas,  on  the  twenty-first  of  March,  1882,  about  7  a.  h.,  near  the 
middle  of  the  East  river,  a  short  distance  above  the  Brooklyn  bridge. 
The  schooner  was  in  tow  of  the  steam-tug  Unit,  on  a  hawser  from  30 
to  35  fathoms  long.  They  were  going  from  Wallabout  down  the  East 
river,  and,  until  coming  near  the  bridge,  had  been  going  within  a  few 
rods  of  the  Brooklyn  shore,  with  the  tide  strong  fiood.  The  top  of 
the  mizzen-mast,  including  the  flag-staff,  was  about  135  feet  from 
the  water,  requiring  her  to  pass  nearly  under  the  center  of  the  bridge, 
and  it  was  while  going  from  her  previous  position  near  the  shore, 
across,  to  pass  near  the  center  of  the  bridge,  that  the  collision  hap- 
pened. 

The  state  of  Texas  is  a  steamer  of  about  1,800  tons  register,  and 
249  feet  long.  She  had  come  in  from  sea  that  morning,  bound  for 
pier  20,  East  river,  which  is  below  the  bridge;  but  she  was  prevented 
from  landing  there  through  the  presence  of  another  schooner,  which 
was  in  the  way.  She  accordingly  drifted  up,  moving  slowly,  and 
gradually  turning  under  a  hard  a-port  wheel,  designing  to  make  a 
landing  at  the  pier  by  returning  heading  against  the  tide.  In  mak- 
ing this  turn,  and  going  back  and  forth  in  the  process,  she  drifted 
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somewhat  above  the  bridge.  When  the  sohoonerand  tag  were  first 
seen  from  the  State  of  Texas  they  were  dose  to  the  Brooklyn  shore, 
SB  above  stated,  while  the  State  of  Texaa  had  her  stem  very  near  to 
one  of  the  ferry  slips  above  the  bridge,  on  the  New  York  side,  and 
was  pointing  nearly  across  the  river,  but  a  little  up,  in  the  region  of 
the  Empire  stores.  The  steamer  moved  ahead  under  a  hard  a-port 
wheel,  gradually  turning  downwards.  When  the  tug  and  sohooaer 
were  seen  coming  across  the  river,  the  steamer's  engines  were  re- 
versed full  speed,  but  not  in  time  to  avoid  hitting  the  starboard  bow 
of  the  schooner,  from  which  the  latter  received  some  injury. 

Owen  dt  Gray,  for  libelants. 

Butler,  Stillman  dk  Hubburd,  for  State  of  Texas.     • 

Scudder  A  Carter  and  Oeo.  A.  Black,  for  the  Unit. 

Brown,  J.  The  pilot  of  the  Unit  saw  the  State  of  Texas  when 
her  stern  was  very  near  the  New  York  shore,  a  little  way  above  the 
bridge,  when  she  was  headed  nearly  across  the  river.  He  had  no 
right  to  suppose  at  that  time  that  she  was  merely  drifting.  Any 
proper  observation  of  her  previous  movements,  which  were  clearly 
visible,  would  have  shown  that  she  was  engaged  in  turning  roand, 
and  the  Unit  must  therefore  be  held  chargeable  with  knowledge  that 
the  steamer  was  engaged  in  that  maneuver.  The  pilot  of  the  Unit 
had  the  steamer  at  thai  time  on  his  own  starboard  band.  He  was 
bound  to  anticipate  just  what  happened,  that  she  would  move  out 
into  the  river  for  the  purpose  of  turning.  He  was  bound  to  keep  out 
of  her  necessary  way,  and  to  leave  her  room  reasonably  sufficient  to 
execute  the  maneuver  in  which  the  steamer  was  then  engaged,  pre- 
cisely as  he  would  have  been  bound  to  keep  out  of  the  way  of  a 
schooner  beating  downward,  which  had  run  out  her  tack  and  was  in 
stays  in  coming  about.  This  he  might  have  done  without  diificulty 
or  danger,  by  stopping  before  approaching  the  center  of  the  bridge, 
as  the  tide  was  flood.  Instead  of  doing  so,  he  went  on  with  unabated 
speed,  veering  to  the  westward  to  reach  the  central  portion  of  the 
bridge,  and  while  thus  passing  the  necessary  path  of  the  steamer  in 
executing  her  turn,  h^  drew  the  schooner  directly  in  the  way  of  the 
steamer's  course;  and  he  must,  therefore,  be  held  chargeable  with 
fault  in  bringing  about  the  collision. 

The  steamer  was  not  in  the  position  of  an  overtaking  vessel  bound 
to  keep  out  of  the  way ;  certainly  not  so  before  the  tug  had  violated 
her  duty  of  keeping  out  of  the  way  of  the  necessary  course  of  the 
steamer  in  making  her  turn.  Where  one  steamer  is  bound  to  keep 
out  of  the  way  of  another  on  her  starboard  band,  their  courses  being 
intersecting,  she  certainly  does  not  relieve  herself  of  that  duty  by 
crossing  the  path  and  getting  under  the  bows  of  the  latter.  She  can- 
not plead  her  own  fault  as  a  justification,  and  claim  thai  the  vessel 
thus  wrongfully  brought  on  the  quarter  or  astern,  is  in  the  situation 
of  an  overtaking  vessel,  and  thus  reverse  the  original  obligation  on 
her  own  part  to  keep  out  of  the  way.    If  the  courses  are  intersecting. 
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the  rale  is  the  same,  though  she  be  a  little  ahead.  The  Cayuga,  14 
Wall.  270,  275.  The  steamer  in  this  ease  was  not  two  points  aft  of 
abeam,  but  on  the  Unit's  starboard  hand,  when  the  latter  began  her 
sheer ;  and  hence  the  steamer  was  not  a  following  or  overtaking  ves- 
sel. The  Franconia,  2  Frob.  Div.  8 ;  The  Cayuga,  supra.  There  was 
danger  of  collision  from  the  very  act  of  sheering  to  the  westward,  and 
the  Unit  was  therefore  bound  to  refrain  from  such  a  change.  The 
NichoU,  7  WaU.  656;  The  Free  State,  91  U.  S.  200. 

But  the  State  of  Texas  cannot  be  excused  from  fault.  The  naviga- 
tion of  the  steam-tng  with  the  schooner  upon  a  hawser,  from  the  mo- 
ment  when  they  were  first  seen  near  the  Brooklyn  shore,  was  9aoh.as 
to  require  special  watchfulness  to  avoid  a  collision.  The  high  masts 
of  the  schooner  evidently  required  her  to  approach  the  center  of  the 
bridge,  if  she  continued  on.  The  turning,  moreover,  of  a  steamer  of 
such,  size  as  the  State  of  Texas  in  so  narrow  a  place  as  the  vicinity 
of  the  bridge,  required  careful  and  continuous  watchfulness.  While 
the  difficulties  of  handling  the  steamer  are  fully  recognized,  and  while 
I  am  satisfied  that  the  captain  did  the  best  he  could,  I  think  the  tes- 
timony shows  clearly  that  the  lookout  on  the  steamer  was  not  as  at- 
tentive to  the  course  of  the  tug  and  tow,  after  he  had  first  seen  them, 
as  the  situation  required.  The  evidence  shows  that  after  seeing  them 
first,  near  the  Brooklyn  shore,  he  did  not  suppose  they  required  par- 
ticular attention ;  and  that  he  did  not  observe  them  again  until  some 
little  time  after,  when  the  tug  was  already  crossing  the  steamer's  path* 
Had  the  tug  been  noticed,  as  she  ou(.h ;  to  have  been,  when  she  com- 
menced her  sheer  to  the  westward,  there  would  not  have  been  any  diffi- 
culty in  the  steamer's  reversing  in  time  to  prevent  the  collision.  She 
was  not  noticed  until  too  late,  although  the  steamer's  engines  were  put 
full  speed  astern.  The  previous  fault  of  the  tug  did  not  relieve  the 
steamer  of  her  duty  to  keep  constant  watch  for  the  purpose  of  avoid- 
ing injury.  The  Maria  Martin,  12  Wall  81 ;  The  Vim,  12  Fed.  Rep. 
906;  The  Pegasus,  19  Fed.  Bep.  46.  In  this  respect  I  must  hold  the 
steamer  also  liable,  and  award  a  decree  against  both  in  favor  of  the 
libelant,  with  costs. 
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Flash  and  others  v.  Wilkebsom  and  others. 

{Oireua  Court,  W.  D.  Tennettee.    May  22, 1884.) 

FBAUDULBirr  OoirvBTANCB  —  Rights  of  Creditors  in  Equrar  —  SBonuiTT  fob 
Adtasgbs  by  Fraudtoent  Vbndee — Effect  of  Attachment. 

In  settiag  aside  a  fraudulent  conveyance  the  cardinal  rule  of  equity  is  to  re- 
store the  creditors  to  what  they  have  lost  by  the  transaction,  and  their  rights  are 
satisfied  when  they  are  placed  in  t'atu  qxu>.  The  court  docs  not  seek  to  improve 
their  condition  by  imposing  forfeitures  and  penalties  for  the  salce  of  punishing 
the  fraud.  Where,  therefore,  the  goods  are  immediately  attached,  taken  from 
the  vendee  before  they  have  lieen  lost,  damaged,  or  depreciated  in  his  hands, 
and  have  been  sold  by  the  court  at  a  small  advance  over  tbe  price  paid  by  the 
vendee,  the  money  being  in  court  for  distribution,  the  court  did  not,  on  the 
facts  of  the  case,  charge  the  vendee  with  any  additional  sum  to  increase  the 
value,  and  allowed  thu  fund  to  staed  as  a  security  to  the  vendee  for  a  bonitfidt 
debt  paid  by  the  debtor  out  of  the  price  given  by  the  vendee. 

In  Equity. 

Wilkerson,  a  retail  grocery  merchant  at  Jackson,  Tennessee,  sud- 
denly and  secretly  sold  his  stoc)^  of  groceries  to  Hopper,  a  speculator, 
for  75  cents  of  the  invoice  price,  the  purchaser  paying  in  cash  $6,100, 
of  which  the  debtor  paid  to  one  Bond  the  sum  of  $3,000,  and  to  one 
Smith  the  sum  of  $2,250,  they  being  alleged  creditors  for  borrowed 
money,  and  residing  at  Jackson,  thereby  preferring  them  to  his  com- 
mercial creditors,  of  whom  he  purcha;sed  the  goods,  and  to  whom  he 
owed  about  $11,000.  The  day  after  the  sale  the  creditors  filed  this 
bill,  attached  the  goods,  which  were  sold  by  the  receiver  for  a  few 
hundred  dollars  advance*  over  the  Hopper  purchase,  and  the  fund  is 
in  court  to  abide  the  determination  of  this  case.  It  was  conceded  on 
the  proof  that  the  Bond  debt  was  an  honest  debt  for  borrowed  money 
used  in  the  business,  but  the  Smith  debt  was  attacked  as  one  fraudu-  ' 
lently  fabricated  to  enable  the  debtor  to  conceal  the  money.  The 
court  stopped  the  concluding  argument  before  it  was  entirely  ended, 
and  directed  a  decree  for  the  plaintiffs. 

MeCorry  <t  Bond,  for  plaintiffs. 

Hayet  &  Bullock,  for  Hopper. 

Garuthers  d  Mallony  and  Gampbell  d  Broivn,  for  Wilkerson. 

Hammond,  J.,  [orally.)  The  further  consideration  of  this  case  would 
serve  no  useful  purpose.  The  adjudications  on  the  subject  of  fraud- 
ulent conveyances  are  so  numerous,  variable,  and  conflicting  that  no 
court  can  undertake  the  task  of  deciding  any  case  according  to  strict 
precedents.  The  most  it  can  hope  to  do  is  to  gather  together  the 
principles  that  should  control  its  action  and  apply  them  to  the  case 
in  hand,  leaving  each  case  to  be  governed  by  its  own  peculiar  circum- 
stances. The  doctrines  that  govern  a  court  of  equity  are  not  difficult 
to  understand,  and  are  mostly  familiar  to  all  courts, — the  only  trouble 
being  to  properly  apply  them  to  each  case. 

That  thid  was,  on  the  facts  proven,  a  fraudulent  conveyance  there 
ean  be  no  doubt,  and  the  sale  will  be  set  aside.     It  is  not  necessary 
v.20,no.6— 17 
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to  review  the  proof.  The  case  has  been  thoronghly  argaed,  and  every 
fact  and  circumstance  commented  on,  by  counsel  on  either  side,  and 
it  is  enough  to  say  that  the  court  quite  agrees  with  the  view  the  plain- 
tiffs take  of  the  facts. 

The  Tennessee  act  of  April  6,  1881,  c.  131,  forbidding  preferences 
in  assignments  for  the  benefit  of  creditors  as  construed  by  the  su- 
preme court  in  Or  Away  v.  Montgomery,  10  Lea,  614,  does  not  seem 
to  have  any  application  to  this  case,  and  may  be  disregarded  in  de- 
termining it.  It  does  not  abolish  preferences  except  in  the  manner 
denounced  by  the  act,  and  the  debtor  had  a  right,  therefore,  to  prefer 
his  home  creditors  by  a  sale  for  the  purpose.  But  in  doing  this  he 
must  act  honestly  and  fairly  by  his  other  creditors.  He  cannot  de- 
fraud them  to  make  preferences  by  a  hostile  and  ruinous  sacrifice  of 
his  goods.  Mere  inadequacy  will  not  avoid  the  sale,  but  it  must  be 
open,  and  there  must  be  a  fair  and  reasonable  consideration.  Here 
the  sale  was  secretly  conducted,  the  stock,  at  invoice  prices,  was  taken 
on  Sunday  and  Christmas,  so  as  to  conceal  the  transaction  from  those 
who  might  have  8tot>ped  the  sale  by  diligence  of  action  to  collect  their 
debts  by  execution,  and  a  comparatively  new  and  fresh  stock  of  goods, 
bought  for  the  purpose  of  making  a  tempting  offer,  were  sold  for  25 
per  cent,  off  the  invoice  prices,  without  carriage  added,  to  a  speculator 
in  such  transactions,  who  borrowed  the  money  at  heavy  interest  to 
take  the  bargain  offered  him,  without  inquiring  into  the  failing  debtor's 
purposes  or  financial  condition. 

Hopper  either  knew  of  Wilkerson's  fraadalent  purpose  to  sacrifice 
the  goods,  or  might  have  known  it  from  the  circumstances.  Any 
reasonable  man  could  have  seen  that  the  purpose  was  to  keep  .off  the 
creditors,  by  hindering  and  delaying  their  executions  through  a  sud- 
den sale  in  bulk  at  an  inadequate  price.  Actual  knowledge  is  not 
necessary.  Mr.  District  Judge  Caldwell  makes  this  plain  in  Singer 
v.  Jacobs,  11  Fed.  Bep.  559.  Hopper  cannot  escape  by  any  pretense 
of  ignorance.  But  it  does  not  follow  from  this  that  a  court  of  equity 
will  charge  him  with  the  full  invoice  value  of  the  goods.  The  court 
would  undoubtedly  do  so  if  the  creditors  had  permitted  him  to  keep 
them,  and  they  were  suing  for  their  value,  or  if  they  had  lost  the  goods 
by  the  fraudulent  transaction,  or  if  they  had  depreciated  in  his  hands; 
but  none  of  these  things  occurred.  Almost  immediately — the  very 
next  day — the  creditors  attached  the  goods,  took  them  from  him,  and 
sold  them  at  public  sale  for  a  slight  advance  on  the  price  he  gave. 
How  have  they  been  injured,  then,  by  the  sale  to  Hopper?  If  they 
had  then  and  there  had  their  judgments  and  executions,  they  could 
have  done  no  more  than  they  did  do  by  the  attachment,  namely,  sell 
the  goods  by  process  of  law.  True,  the  earliest  and  most  diligent 
creditors  might  have  secured  preferences  to  themselves  in  the  order 
of  their  action,  and  prevented  the  exercise  by  Wilkerson  of  his  light 
to  prefer  Mrs.  Bond;  but  a  court  of  equity  is  not  concerned  about  re- 
pairing such  losses  as  these.     Equality  is  equity  here,  and  all  the 


Digitized  by 


Google 


JliASH  V.  WILKCBSOH.  259 

court  will  do  is  to  restore  the  creditors  to  what  they  bare  lost,  by 
placing  them,  as  far  as  possible,  in  statu  quo.  This  they  have  done 
by  their  own  action  in  suing  oat  the  attachment,  and  seizing  and  sell- 
ing the  very  goods  they  could  have  seized  and  sold  by  judgments  and 
elocutions,  if  they  bad  not  been  hindered  and  delayed  by  the  fraudu- 
lent conveyance. 

The  court  does  not  proceed  upon  the  theory  of  punishing  the  fraud, 
nor  attempt  to  improve  the  situation  of  creditors  by  imposing  penal- 
ties on  the  fraudulent  vendee  for  his  fraud.  It  is  not  concerned 
about  protecting  the  fraudulent  vendee,  but  it  deals  justly  by  him, 
and  is  satisfied  by  making  the  creditors  whole  as  nearly  as  may  be. 
The  case  of  Clements  v.  Moore,  6  Wall.  299,  furnishes  our  courts  with 
a  very  satisfactory  guide  to  the  pure  and  just  principle  on  which  we 
deal  with  transactions  like  this,  and  we  need  not  go  through  the 
mazes  of  adjudications  to  find  precedents.  The  distinotions  between 
fraud  in  fact  and  fraud  in  law  are  not  satisfactory,  and  are  more 
metaphysical  or  philosophical  than  practical  in  their  use.  Fraud  is 
fraud  in  all  cases,  and  while  one  case  may  be  more  flagrant  than 
another,  and  a  court  inflicting  punishment  may  consider  the  differ* 
ences,  a  court  of  equity  in  all  cases  moulds  its  decrees  on  principles 
of  equitable  treatment  to  all  concerned. 

Now,  Hopper,  if  the  goods  had  remained  with  him,  might  have 
worked  out  his  own  salvation,  and  had  in  hand  the  greater  value  to 
answer  this  demand  upon  him  for  it.  Bnt  he  was  not  allowed  by  the 
creditors  to  have  this  benefit  of  his  bargain,  or  to  work  out  its  possi- 
ble benefits  to  them.  He  is  shown  by  the  proof  to  be  abundantly 
solvent,  and  the  creditors,  by  allowing  him  to  remain  in  possession, 
could  have  received  full  value  for  the  goods.  But  they  chose  to  take 
away  the  goods,  and  apply  them  in  their  own  way,  just  as  they  would 
have  been  able  to  do  by  judgment  and  execution  if  Hopper  had  never 
interfered  with  them.  It  seems  inequitable,  under  the  circumstances, 
to  allow  them  to  make  a  better  sale  to  Hopper  than  they  have  made 
themselves,  when  they  have  chosen  to  set  aside  the  sale  to  him  and 
take  the  property.  Each  case  must  depend  on  its  own  circum- 
stances, and  all  I  hold  now  is  that,  on  the  facts  of  this  case,  the 
creditors  cannot  claim,  in  a  court  of  equity,  any  greater  value  than 
they  have  demonstrated  by  their  own  sale  the  goods  would  have 
brought  to  them  under  execution  if  they  had  not  been  delayed.  This 
bill  is,  in  fact,  a  mere  process  of  execution. 

The  same  considerations  precisely  impel  the  court  to  allow  Hopper 
to  be  reimbursed  for  the  payment  made  out  of  his  money  to  Mrs. 
Bond.  Why  should  his  money  be  taken  to  pay  Wilkerson's  just  debt, 
except  on  the  notion  of  punishing  him  for  the  fraud?  Wilkerson  had 
a  right  to  prefer  his  creditor,  and  that  much  of  his  just  debts  has 
been  paid  by  the  sale.  Mrs.  Bond,  by  judgment  and  execution,  might 
have  accomplished  the  same  result,  or  by  taking  that  amount  of  the 
goods  in  payment,  and  the  other  creditors  would  not  be  injured. 
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There  is  no  reason  why  a  conrt  of  equity,  acting  on  the  rules  sng- 
gested,  shoald  invade  Hopper's  money-box  and  take  $3,000  to  pay 
Wilkerson's  debt  becanse  be  attempted  to  speculate  in  bargains  of- 
fered him  by  Wilkerson,  the  speculation  and  all  benefits  from  it  be- 
ing defeated  by  the  prompt  action  of  the  creditors.  Hopper  did  not 
conceal  anything,  or  misappropriate  the  goods,  or  obstruct  the  cred- 
itors in  getting  them.  He  intended  to  carry  on  the  business,  and 
was  doing  so  openly  and  regularly  when  his  purchase  was  challenged 
and  the  goods  seized.  There  is  no  element  of  active  conduct  to  help 
Wilkerson  secure  benefits  for  himself  or  to  impair  the  value  of  the 
property.  He  bought  at  a  bargain,  and  paid  the  money  for  no  other  - 
purpose  except  to  make  all  he  could  by  the  bargain.  He  lost  it,  but 
there  seems  no  reason  for  compelliug  him  to  pay  Wilkerson's  just 
debts  and  thereby  improve  the  condition  of  other  creditors  who  have 
got  all  they  ever  would  have  had  if  Hopper  had  not  been  so  greedy 
for  bargains. 

The  Smith  debt,  on  the  proof  here,  seems  to  be  fabricated.  It  is 
not  satisfactorily  proved  to  have  ever  been  an  honest  debt.  If  it  were, 
the  burden  is  on  Hopper  to  show  it,  and  be  has  failed.  He  cannot 
be  allowed  for  that  payment. 

Let  a  decree  be  drawn  as  the  court  has  indicated.  The  defendants 
must  pay  the  costs. 


Dow  and  others  v.  Memphis  &  L.  B.  B.  Co.,  (as  reorganized.) 
(Cireuit  Court,  E,  D.  Arkanmt.    April  Term,  1884.) 

RAniliOAD  MORTOAOB — FORE0IX>SURE — KbCBIVEB. 

Where  a  railroad  company  makes  default  in  the  payment  ot  the  interest  on 
its  mortgage  indebtedness,  and  the  mortgaged  property,  consisting  of  its  road 
and  other  property,  is  inadequate  security  for  tlie  mortgage  debt,  and  the  com- 
pany is  insolvent  nnd  appropriating  its  earnings  to  its  own  use,  a  receiver  will 
be  appointed,  during  the  pendency  of  a  bill  filed  by  the  mortgagees,  to  be  put 
in  pusseesion  of  the  mortgaged  property. 
Bamk — Lex  Ubi  Sit^. 

When  not  varied  by  contract,  the  law  of  the  state  where  a  mortgage  Is  exe- 
cuted and  the  mortgaged  property  situated,  furnishes  the  rule  for  determining 
the  rights  of  the  mortgagees  after  condition  broken. 
Samb— Common-Law  Rulb— Condition  Brokkn. 

In  Arkansas,  the  common-law  rule  on  the  subject  of  the  rights  of  a  mort- 
gagee, after  condition  broken,  prevails ;  and  if  the  debtor  fails  to  pay  the  mort- 
gage debt  at  the  law  day,  the  mortgagee  is  entitled  to  the  possession  of  the 
mortgaged  property,  and  may  maintain  ejectment  therefor. 
Bamb — Subject-Matter  of  JIortgaoe — Bii-i-  in  Equitt. 

Where  a  railroad  mortgage  embraces  the  road,  rolling  stock,  and  other  per- 
sonal property  of  the  company,  the  proper  remedy  of  the  mortgagee  to  obtain 
possession  of  ihe  mortgaged  property,  after  condition  broken,  is  by  bill  in  equity 
for  specific  enforcement  of  the  mortgagee's  rights. 
Same — Stipulation  as  to  Balk — Kemkdy  Given  bt  Law. 

A  stipulation  in  a  railroad  mortgage,  that,  in  case  of  default  in  the  payment 
of  interest  for  60  days,  it  should  be  obligatorv  on  the  trnsteea  named  in  the 
mortr^agc,  upon  the  written  request  of  one-third  in  interest  of  the  holders  of 


Digitized  by 


Google 


DOW  V.  UBUPHIS  4t  L.  B.  B.  00.  361 

the  bonds,  to  take  possessioa,  operate,  and  all  the  road  and  other  mortgaged 
property,  as  a  remedy,  is  cumulative,  and  not  exclusive  of  the  remedies  given 
by  law. 

6.    BahE — DtJTIKS  ASD  LIABILITIES' OF  USCEIVBR. 

The  terms  proper  to  be  imposed,  as  a  condition  upon  which  a  receiver  of  a 
railroad  will  be  appointed  at  the  suit  of  the  trustees  for  the  first  mortgage 
bondholders,  discussed,  and  AeW; 

(1)  That  where  the  default  in  the  payment  of  the  mortgage  debt  occurred 
more  than  a  year  before  the  tiling  of  the  bill,  the  receiver  should  be  required  to 
pay  all  the  debts  and  linbilities  of  the  railroad  company  incurred  in  operating, 
repairing,  and  improving  the  road  for  the  period  of  eix  months  next  before 
the  filing  of  the  bill. 

(2)  That  a  general  license  should  be  given  to  sue  the  receiver,  in  any  court 
of  competent  jurisdiction,  for  liabilities  incurred  by  him  in  operating  the  rond. 

(3)  That  the  debts  which  the  receiver  is  required  to  pay,  and  all  debts  and 
liabilities  incurred  by  him  in  operating  the  road,  should  be  made  a  first  lien  oii 
the  mortgaged  property,  which  should  not  be  released  antil  such  liabilities  are 
discharged. 

(4)  That  the  plaintiffs  shoiild  be  required  to  prosecute  their  suit  to  a  final 
decree  with  diligence,  and,  failing  so  to  do,  the  receiver  should  be  discharged 
by  the  court  of  its  own  motion. 

In  Eqnity. 

U.  M.  d  O.  B.  Rose,  for  plaintiffs. 

J.  C.  Brown,  B.  C.  Brown,  and  DiUon  d  Swayne,  for  defendant. 

CALDWEUi,  J.  On  the  first  day  of  May,  1877,  the  defendant  exe- 
onted  its  mortgage  deed  of  that  date,  by  which  it  conveyed  to  the  trus-. 
tees  therein  named  its  railroad  and  other  property,  real,  personal, 
and  mixed,  including  its  income  and  earnings,  books  of  acooant,  rec- 
ords,  oboaes  in  action,  and  muniments  of  title.  This  mortgage  was 
conditioned  to  secure  the  payment  of  250  bonds,  of  $1,000  each,  of 
even  date  with  the  mortgage,  with  interest  at  the  rate  of  10  per  cent, 
per  annum,  payable  semi-annually.  Fifty  of  said  bonds  matured  on 
the  first  day  of  May,  1879,  and  a  like  number  annually  thereafter, 
antil  all  were  due.  On  the  second  day  of  May,  1877,.  the  defendant 
executed  a  second  mortgage  to  the  same  trustees  on  the  same  prop- 
erty, and  on  "the  right  or  franchise  to  be  a  corporation,"  which  it  was 
atithohzed  to  mortgage  by  a  provision  in  its  charter  to  secure  bonds 
to  the  amount  of  $2,600,000,  due  and  payable  on  the  first  day  of  July, 
1907,  and  drawing  interest  at  the  rate  of  4  per  cent,  per  annum  until  the 
first  day  of  Jnly,  1882,  and  after  that  date  at  the  rate  of  8  per  cent. 
per  annum.payable  semi-annually.  The  bill  in  this  case  is  filed  by 
the  present  trustees  in  the  mortgages,  and  its  prayer  is  that  the  mort- 
gaged property  may  be  decreed  to  be  placed  in  their  hands  as  such 
trustees,  and  that  in  the  mean  time  a  receiver  may  be  appointed  with 
the  usual  powers. 

The  case  is  now  before  the  court  on  the  motion  for  the  appointment 
of  a  receiver.  For  interlocdtory  purposes  the  following  allegations  of 
the  bill  may  be  regarded  as  established :  That  the  state  of  Arkansas 
held  a  mortgage  lien  on  the  railroad  and  property  of  the  defendant, 
created  when  the  property  belonged  to  another  corporation,  of  which 
the  defendant  is  the  successor,  which  was  prior  in  point  of  time  and 
paramount  to  the  lien  created  by  the  mortgages  set  out  ^  the  plain< 
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tiff's  bill;  that  a  decree  foreclosing  the  state  mortgage  was  rendered 
by  the  supreme  court  of  the  state  on  the  fourth  day  of  March,  1882; 
that  the  defendant  declined  to  pay  the  sum  decreed  to  be  due  the 
state,  and  the  property  was  about  to  be  sold  to  satisfy  said  decree, 
when  the  plaintiffs,  acting  as  trustees  under  the  mortgage  of  May  2, 
1877,  were  compelled  to  pay  off  said  decree,  amounting  to  $239,672.71, 
in  order  to  protect  the  rights  of  the  holders  of  the  bonds  secured  by 
that  mortgage,  and  that  the  plaintiffs,  as  trustees,  aforesaid,  opon  bill 
filed  for  that  purpose,  were  by  decree  of  this  court  subrogated  to  the 
rights  of  the  state  of  Arkansas  under  the  decree  of  the  supreme  court 
of  the  state ;  that  the  defendant  paid  the  interest  on  the  bonds  se- 
cured by  the  mortgage  of  May  2, 1877,  up  to  the  first  day  of  January, 
1882,  and  has  refased  to  pay  the  interest  which  has  accrued  since  that 
time,  and  has  refused  to  pay  either  principal  or  interest  of  the  bonds 
secured  by  the  mortgage  of  the  first  of  May,  1877. 

Since  the  bill  in  this  case  was  filed,  a  decree  has  been  rendered  fore-' 
closing  the  last-mentioned  mortgage,  under  which  the  property  will 
be  sold  at  an  early  day,  unless  the  decree  is  superseded  or  paid. 

On  the  twenty-fourth  day  of  June,  1877,  and  in  anticipation  of 
making  a  default  in  the  payment  of  the  interest  coupons  falling  due 
Jnly  1,  1882,  the  defendant  confessed  a  judgment  in  this  court  in 
favor  of  Bussell  Sage,  who  is  interested  in  the  stock  of  the  company 
for  the  sum  of  (125,921.18,  and  immediately  thereafter,  acting  in 
collusion  with  said  Sage,  procured  the  appointment  in  the  state  court 
of  its  general  manager  as  a  receiver  of  its  road,  with  a  view  of  hinder- 
ing and  delaying  the  payment  of  the  interest  accruing  on  its  bonds. 
The  cause  in  which  the  receiver  was  appointed  was  afterwards  re- 
moved to  this  court,  which,  on  its  own  motion,  discharged  the  receiver, 
upon  the  ground  that  the  suit  was  collusive,  and  to  hinder  and  delay 
creditors,  as  shown  by  the  record.  Sage  v.  Memphis  db  L.  R.  R.  Co. 
18  Fed.  Rbp.  671. 

A  large  number  of  the  holders  of  overdue  interest  coupons  have  ob* 
tained  judgments  at  law  upon  them,  and  have  filed  their  bills  pray- 
ing that  the  liens  of  these  judgments  may  be  foreclosed,  and  that  the 
property  of  the  defendant  may  be  sold  for  their  payment.  These 
judgments  are  not  appealable,  and  the  defendant  offers  no  reason 
why  it  does  not  pay  them. 

In  the  suit  in  this  court  brought  by  the  trustees  to  be  subrogated 
to  the  rights  of  the  state,  whose  decree  they  paid  off,  the  defendant 
set  up  as  a  defense,  in  its  answer  and  by  cross-bill,  that  the  bonds  of 
May  2, 1877,  and  the  mortgage  securing  the  same,  were  without  con- 
sideration, and  void  for  want  of  corporate  power  in  the  defendant  to 
issue  the  same.  Exceptions  to  the  answer  and  a  demurrer  to  the 
cross-bill  were  sustained,  the  court  holding  the  alleged  defenses  were 
without  equity,  and  groundless. 

The  defendant  filed  a  bill  agaiust  the  present  plaintiffs,  as  trustees 
in  the  mortgage  of  the  second  day  of  May,  1877,  in  the  circuit  court 
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fA  the  United  States  for  the  Southern  district  of  New  York,  in  which 
it  Bonght  to  annul  the  bonds  and  mortf;age  of  the  second  day  of  May, 
1877,  upon  the  same  ground  set  up  in  the  cross-bill  in  this  court. 
Upon  final  hearing,  that  court  dismissed  the  bill  for  want  of  equity, 
declaring  the  case  to  be  "phenomenal  in  the  audacity  of  the  attempt 
to  induce  a  court  of  equity  .to  assist  a  corporation  in  repudiating  its 
obligations  to  its  creditors  without  offering  to  return  the  property  it 
acquired  by  its  unauthorized  contract  with,  them."  Memphis  dt  L. 
B.  R.  Co.  V.  Dow,  19  Fed.  Ebp.  888. 

The  defendant  has  admitted  in  its  pleadings,  filed  in  oases  in  this 
court  to  which  it  was  a  party,  that  "should  it  be  decided  that  said 
bonds  [of  the  second  day  of  May,  1877J  are  valid,  and  that  respond* 
ent  is  liable  therefor,  it  admits  its  debts,  obligations,  and  liabilities 
largely  exceed  the  value  of  its  property  of  every  character."  It  has 
been  decided  that  the  defendant  is  liable  on  these  bonds.  That  ques- 
tion is  res  judicata  in  this  court,  and  for  the  purposes  of  this  hearing 
the  above  admission  must  be  treated  as  an  unqualified  confession  by 
the  defendant  of  its  insolvency,  and  inability  to  pay  its  debts. 

In  its  answer  filed  in  this  case  the  defendant  says :  "Respondent  it* 
self  believes  that  its  property  is  not  worth  the  amount  of  overdue  and 
unpaid  interest  upon  said  coupons,  the  prircipal  of  the  $2,600,000 
of  May  2, 1877,  and  the  decree  for  money  paid  to  the  state  of  Arkan* 
sas.  And  it  says  that  this  load  of  indebtedness  has  been  loaded 
upon  it  by  the  complainants  themselves,  and  that  if  the  defendant  is 
in  any  default,  such  default  has  been  caused  by  their  action." 

The  defendant,  upon  its  own  confession,  is  insolvent,  and  unable  to 
pay  its  debts;  and  it  is  apparent,  from  the  records  of  the  court  and 
exhibits  to  the  bill,  that  it  is  indisposed  to  do  so  to  the  extent  that  it 
might.  The  interest  coupons  of  its  mortgage  bonds  are  long  over- 
due, and  a  large  amount  of  them  in  judgment.  No  payment  of  in- 
terest on  its  mortgage  debt  has  been  made  since  January  1,  1882, 
and  it  gives  forth  no  intimation  of  its  purpose  ever  to  pay  the  same, 
or  any  part  of  it.  It  was  the  plain  duty  of  the  defendant  to  pay  off 
the  decree  in  favor  of  the  state  for  the  protection  of  its  mortgage  bond- 
holders whose  liens  were  junior  to  that  of  the  state.  It  is  not  to  be 
denied  that  it  had  the  credit  and  ability  to  do  so.  The  refusal  to  pay 
off  this  decree  was  for  the  very  purpose  of  extinguishing  the  rights 
and  lien  of  its  own  bondholders.  And  this  would  have  been  the  re- 
sult had  not  the  trustees,  on  behalf  of  the  bondholders,  advanced  the 
funds  to  pay  the  state  decree.  The  income  and  earnings,  as  well  as 
all  its  property,  are  mortgaged  to  secure  the  payment  of  the  princi- 
pal and  interest  of  its  bonds.  Upon  these  facts  it  is  futile  for  the 
defendant  to  contend  that  a  court  of  equity  ought  to  decree  that  it  is 
still  entitled  to  receive  and  appropriate  to  its  own  use  the  income  and 
earnings  of  its  road. 

The  law  of  this  state  furnishes  the  rule  for  determining  the  rights  of 
the  mortgagees  under  the  mortgage,  unless  that  rule  has  been  changed 
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by  the  contract  of  the  parties.  In  this  state  the  common-law  rule 
on  the  subject  of  the  rights  of  a  mortgagee,  after  condition  broken, 
prevails,  and  if  the  debtor  fails  to  pay  the  mortgage  debt  at  the  law 
day,  the  mortgagee  is  entitled  to  the  possession  of  the  mortgaged 
property,  and  may  maintain  ejectment  therefor,  (^Fitzgerald  v.  Beebe, 
7  Ark.  310;  Oilchristy,  Patterson,  18  Ark.  575,)  and,  upon  the  facts 
of  this  case,  to  a  receiver.  Price  v.  Dowdy,  34  Ark.  285.  This  law  is 
as  much  a  part  of  the  mortgage  as  if  literally  incorporated  in  it.  In 
this  case  the  remedy  at  law  is  not  adequate.  The  mortgage  embraces 
real,  personal,  and  mixed  property,  and  the  appropriate  remedy  is  in 
equity,  when  the  contract  rights  of  the  moiigagee  can  be  specifically 
enforced.  Shepley  v.  Atlantic  B.  Co.  55  Me.  395 ;  Hali  v.  Sullivan 
R.  Co.  2  Redf.  R.  R.  Cas.  621 ;  First  Nat.  Ins.  Co.  v.  Salisbury,  130 
Mass.  303;  and  see  Warren  v.  Rising  Fawn  Iron  Co.  3  Woods,  514; 
North  Carolina  R.  Co.  v.  Drew,  Id.  713;  State  v.  Northern  Cent.  R. 
Co.  18  Md.  193. 

Ejectment  will  not  lie  for  personal  property,  records,  and  choses  in 
action.  The  railroad  is  an  entity,  composed  of  real  estate  and  per- 
sonal property.  For  railroad  purposes  its  real  estate  would  be  value- 
less without  the  rolling  stock  and  other  personal  property ;  and,  on 
the  other  hand,  the  rolling  stock  and  personal  property  would  be  of 
no  utility  for  railroad  purposes  without  the  road-bed,  track,  and  sta- 
tions. The  forms  and  processes  of  a  court  of  law  are  not  flexible 
enough  to  transfer  the  possession  of  the  mortgaged  property  as  a 
whole,  and  the  mortgage  does  not  contemplate  its  separation.  It  is 
not  contended  that  an  action  at  law  for  damages  for  non-delivery  of 
the  property  against  a  mortgagee  confessing  itself  insolvent  would  be 
an  adequate  remedy.  But  it  is  said  what  would  otherwise  be  the 
legal  rights  of  the  parties  in  respect  to  the  right  of  possession,  on  de- 
fault of  payment  of  interest,  have  been  varied  by  the  terms  of  the 
mortgage.  The  clauses  of  the  mortgage  bearing  on  this  question  are 
the  first  and  the  fifth,  which  read  as  follows : 

"First.  That  as  long  as  the  said  party  of  the  first  part  shall  not  make  ade- 
fitnlt  in  the  pa3rment  of  either  principal  or  interest  on  any  of  the  aforesaid 
bonds  and  coupons,  as  the  same  may  respectively  become  due  and  payable,  and 
shall  faithfully  perform  the  conditions  of  said  bonds,  and  the  stipulations  and 
considerations  of  this  indenture,  said  party  of  the  first  part  shall  be  entitled  to 
retain  tho  possession  of  the  rsUIroad  and  other  property  hereby  conveyed,  and 
receive  and  enjoy  the  income  thereof. " 

"Fifth.  In  case  default  for  the  space  of  sixty  days  shall  be  made  in  the 
payment  of  any  of  said  interest  coupons,  or  of  the  principal  sum  of  any  of  said 
bonds,  as  they  shall  respectively  fall  due,  the  said  party  of  the  second  part, 
their  successor  or  successors,  on  tho  written  request  of  one-third  in  interest 
of  Ihc  holders  of  said  bonds,  may  and  shall  enter  in  and  upon,  and  take  posses- 
sion and  operate,  all  and  singular  the  said  railroad  and  all  other  property,  real, 
persona],  or  mixed,  hereinbefore  conveyed,  or  Intended  to  be  conveyed,  and 
<iake  and  receive  the  income  and  profits  thereof,  and  may  and  shall  sell  all  and 
singular  said  railroad  and  lands,  and  all  other  property,  real,  personal,  or 
mixed,  with  all  the  chartera,  righta,  privileges,  immunities,  franchises,  and 
choses  in  action  of  said  railroad  company." 
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It  IB  further  provided  that  the  sale  may  be  made  in  the  city  of 
Little  Bock,  or  any  town  on  the  line  of  the  railroad,  and  "with  or 
-withont  entry  on  said  conveyed  premises,"  and  upon  foar  weeks' 
notice  published  in  newspapers. 

In  the  first  of  these  clauses  the  negative  is  implied,  viz.,  that  the 
railroad  company  shall  not  be  entitled  to  retain  possession  after  mak- 
ing default  in  the  payment  of  either  principal  or  interest  of  the  bonds. 
This,  probably,  adds  nothing  to  the  rights  of  the  mortgagees  under  the 
law.  Bat  it  does  show  that  the  parties  had  no  intention  of  varying 
the  known  legal' rights  of  the  mortgagee  under  the  law.  It  is  under 
that  clause,  and  the  conceded  legal  rights  of  a  mortgagee  under  the 
laws  of  the  state,  that  the  plaintiffs  seek  the  aid  of  the  court  to  put 
them  in  possession  of  the  mortgaged  property. 

The  defendant's  contention  is  that  the  fifth  clause  furnishes  the 
rule  by  which  the  trustees  are  to  obtain  possession,  and  that  it  is 
exclusive  of  all  other  modes ;  and  that  as  the  bill  does  not  allege  that 
one-third  in  value  of  the  bondholders  have  requested  the  trustees  to 
take  possession,  it  states  no  case.  This  clause  contains  a  power  of 
sale.  Under  it  the  trustees  may  sell  the  property  upon  four  weeks' 
notice;  and  upon  the  written  request  of  one-third  in  interest  of  th& 
holders  of  the  bonds,  it  is  made  the  imperative  duty  of  the  trustees 
to  take  possession  for  the  purpose  of  selling.  The  power  of  sale  is 
the  principal  subject  dealt  with  in  this  clause,  and  the  possession 
there  spoken  of  is  an  incident  to  the  power  of  sale,  and  for  the  pur- 
pose of  rendering  that  power  e^ectual.  When  one-third  in  value  of 
the  bondholders  come  to  a  resolution  to  foreclose  the  mortgage  by 
sale,  they  can  make  it  the  duty  of  the  trustees  to  take  possession  of 
the  property  for  that  purpose,  and  receive  the  income  and  earnings  of 
the  road  from  the  time  the  possession  is  taken  until  the  sale.  A  most 
important  consideration  at  the  sale  would  be  the  power  of  the  trus- 
tees to  deliver  the  property  to  the  purchaser ;  doubt  on  this  point  would 
have  a  depressing  effect  on  bidders.  If  the  trustees  are  in  the  actual 
possession  of  the  property,  all  doubt  is  removed.  The  practical  effect 
of  a  sale  of  the  mortgaged  property  would  be  to  extinguish  tlie  mort- 
gage debt,  whether  the  property  sold  for  the  amount  of  the  debt  or 
not,  because  the  railroad  company  would  be  left  without  either  prop- 
erty or  a  charter,  and  the  obligations  of  a  corporation  in  that  plight 
would  be  of  little  worth.  The  trustees  are  not,  therefore,  to  take. pos- 
session of  the  property  for  the  purpose  of  selling  it,  and  thereby  ex- 
tingniahing  the  mortgage  debt  before  its  maturity,  unless  one-third  of 
the  bondholders  request  it.  Although  the  provision  is  penal  in  its 
character,  it  operates  alike  for  the  protection  of  the  bondholders  and 
the  company,  (Chicago,  D.  dc  V.  R.  Co.  v.  Fosdick,  106  D.  8.  47,  S, 
C.  1  Sup.  Ct.  Eep.  10,)  so  far  as  relates  to  a  sale  of  the  property  by  the 
trustees,  and  possession  taken  for  that  purpose.  But  as  a  remedy  it 
is  cumulative,  and  not  exclusive  of  the  rights  and  remedies  given  by 
the  law  to  mortgagees,  in  case  of  default  in  payment  of  the  mortgage 
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debt  according  to  the  terms  of  the  mortgage.  First ^at.  In$.  Co.  t. 
Salisbury,  supra. 

The  defendant's  mortgage  bonds  draw  8  per  cent,  interest,  payable 
Bemi-anirually,  and  ran  until  1907.  The  value  of  sach  a  bond,  when 
the  security  is  good  and  the  interest  paid,  is  appreciated  by  the  hold- 
ers, who  insist  they  are  entitled  to  the  benefit  of  their  contract,  and 
decline  to  reduce  the  rate  of  interest.  The  bondholders  allege  that 
if  the  road  is  judiciously  managed,  its  income  and  earnings  will  be 
sufficient  to  pay  the  running  expenses,  make  all  necessary  repairs 
and  betterments,  and  pay  the  interest  on  the  mortgage  debt,  as  well 
that  due  as  that  which  is  to  accrue,  and  they  ask  to  be  put  in  possession 
of  the  mortgaged  property  for  that  purpose.  However  burdensome 
this  high  rate  of  interest  may  be  to  the  defendant,  it  has  no  legal 
right  to  demand  a  reduction,  nor  can  it  compel  a  foreclosure  and  pay- 
ment of  the  mortgage  debt,  before  its  -maturity,  by  refusing  to  pay 
the  interest  according  to  the  obligation  of  its  contract,  and  appropri- 
ating its  income  and  earnings  to  its  own  use.  It  cannot  thus  take 
advantage  of  its  own  wrong.  Jones,  B.  B.  Secur.  §  91;  Nebraska 
City  Bank  v.  Nebraska  City  Oas-light  Co.  4  MoOrary,  819;  8.  G.  14 
Fed.  Bbp.  703.  The  value  of  the  bonds  in  the  market  was  enhanced 
by  the  long  time  they  had  to  run,  and  the  high  rate  of  interest  they 
bore.  The  defendant  has  enjoyed  the  beneht  of  these  provisions  in 
the  enhanced  value  they  imparted  to  its  bonds.  They  are  a  part  of 
the  obligation  of  its  contract,  and  the  law  would  be  singularly  de- 
fective if  the  defendant  could,  by  its  own  act,  evade  them. 

The  views  of  this  court  on  the  subject  of  appointing  receivers  of 
railroads  are  well  known.  It  will  not  appoint  a  receiver  except  where 
the  right  and  the  necessity  to  do  so  are  clear.  Ooerton  v.  Memphis 
d  L.  R.  B.  Co.  10  Fed.  Rep.  866;  Texas  d  St.  L.  By.  Co.  v.  Bust, 
17  Fbd.  Rep.  282;  Sage  v.  Memphis  d  L.  R.  B.  Co.  18  Fed.  Rep. 
671 ;  Credit  Co.  v.  Arkansas  Cent.  B.  Co.  15  Fed.  Rbp.  49.  On  the 
facts  of  this  case,  the  duty  of  the  court  to  appoint  a  receiver  until  the 
final  hearing  of  the  bill  would  seem  to  be  as  nearly  imperative  as  the 
exercise  of  that  jurisdiction  can  be  said  to  be  in  any  case.  The  order 
appointing  the  receiver  will  confer  on  him  the  usual  powers,  and  will 
contain  the  following  special  provisions  to  which  the  plaintiffs  must 
assent  as  a  condition  of  appointing  a  receiver : 

(1)  That  the  debts,  if  any,  due  from  the  railroad  coiupany  for  tidcet  and 
freight  balances;  and  for  work  and  labor  performed  by  its  employes  and  la- 
borers; and  for  supplies  and  materials  furnished  for  equipping,  operating,  re- 
pairing, or  improving  the  road;  and  all  obligations  incurred  in  the  transpor- 
tation of  passengers  and  freight,  or  for  injuries  to  person  or  property,  wluch 
have  accrued  within  six  months  last  past, — shall  be  paid  by  the  receiver  out 
of  the  earnings  of  the  road.  . 

(2)  That  persons  having  demands  or  claims  of  any  character  against  the 
receiver,  may,  without  applying  to  this  court  for  leave  to  do  so,  bring  suit 
thereon  against  the  receiver  in  any  couit  in  this  state  having  jurisdiction,  or 
may  file  their  petition  and  have  tlieir  claim  adjudicated  in  this  court  at  their 
election.    This  clause  »h»-]l  not  be  construed  as  authorizing  the  levy  of  any 
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writ  or  process  on  the  property  in  the  bands  of  the  receiver,  or  taking  the 
same  from  his  custody  or  possession. 

(3)  That  the  debts  and  liabilities  of  the  railroad  company  which  the  re- 
ceiver is  ordered  to  pay,  together  with  all  debts  and  liabilities  which  said  re- 
ceiver may  incur  in  operating  said  road,4nclading  claims  for  injuries  to  per- 
son and  property,  shall  constitute  a  lien. on  said  road  paramount  and  superior 
to  the  lien  of  the  mortgages  set  out  in  the  plaintiff's  bill,  and  said  lien  shall 
continue  until  said  debts  and  liabilities  are  satisfied ;  and  the  discharge  of  said 
property  from  the.custody  of  the  receiver  shall  not  affect  said  lien,  or  deprive 
claimants  of  the  opportunity  of  proving  their  demands,  but  said  receiver  or  a 
successor  shall  be  continued  in  ofiiee  for  the  adjustment  of  such  demands,  and 
may  be  sued  therefor;  and  if  said  demands  are  jiot  paid  by  the  person  or  cor- 
poration in  possession  of  said  mortgaged  property,  the  court  may  repossess 
itself  of  the  same,  and  operate  said  road  by  a  receiver  until  said  debts  are  paid, 
or  may  decree  a  sale  of  the  property,  as  shall  seem  most  expedient. 

(A)  That  said  plaintiff  shall  pt'osecnte  this  suit  to  final  decree  as  speedily  as 
the  same  can  be  done  under  the  rules  of  equity  practice,  and,  foiling  so  to  do, 
the  court  of  its  own  motion  will  d'.Bcharge  said  property  from  the  custody  of 
the  receiver. 

1.  The  first  claase  is  proper,  beoaase  it  has  been  open  to  the  plain* 
tiffs,  to  apply  for  and  obtain  the  relief  they  now  seek,  for  more  than 
a  year,  and  by  permitting  the  company  to  ran  and  operate  the  road, 
they  must,  as  between  them  and  the  persons  furnishing  labor,  sap- 
plies,  and  materials  for  the  use  of  the  road,  and  those  damaged  by 
its  operation,  be  held  to  have  impliedly  assented  that  the  earnings  of 
the  road  shoold  be  applied  to  pay  saoh  expenses  and  liabilities,  wbioh, 
in  a  greater  or  less  degree,  were  incurred  for  the  plaintiff's  benefit. 
There  is  ample  authority  for  making  this  order.  Fotdieh  v.  SekaU, 
99  U.  S.  251;  Miltenberger  v.  Logantport  By.  Co.  106  D.  S.  286;  8. 
C.  1  Sup.  Ct.  Eep.  140;  Union  Trust  Co.  v.  Souther,  107  U.  B.  591; 
S.  G.  2  Sup.  Ct.  Bep.  295.  It  is  no  answer  to  say  the  company 
used  its  earnings  for  other  purposes.  The  bondholders  knew  saoh 
liabilities  must  be  incurred  in  running  the  road.  They  had  it  in 
their  power  to  take  possession  of  the  road  and  secure  its  earnings  to 
pay  each  liabilities.  The  class  of  persons  protected  by  this  order 
coald  not  do  anything  to  protect  themselves,  or  compel  a  different 
application  of  the  earnings.  The  misapplication  of  the  earnings,  if 
there  was  any,  is  not,  therefore,  to  prejndice  the  class  of  creditors 
named.  The  right  to  require  the  payment  of  such  debts  does  not  de- 
pend on  whether  current  earnings  have  been  used  to  pay  the  mort- 
gage debt.     Union  Trust  Co.  v.  Souther,  supra. 

2.  The  general  license  to  sue  the  receiver  is  given  because  it  is 
desirable  that  the  right  of  the  citizen  to  sue  in  the  local  state  ooarts, 
on  the  line  of  the  road,  should  be  interfered  with  as  little  as  possible. 
It  is  doubtless  convenient,  and  a  saving  and  protection  to  the  rail- 
road company  and  its  mortgage  bondholders,  to  have  the  litigation 
growing  out  of  the  operation  of  a  long  line  of  railroad  concentrated  in  a 
single  court,  and  on  the  equity  side  of  that  court,  where  justice  is  ad- 
ministered without  the  intervention  of  a  jury.  But,  in  proportion  as 
the  railroad  and  its  bondholders  profit  by  such  an  arrangement,  the  oit- 
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izen  dealing  with  the  receiver  is  subjected  to  inoonyenience  and  ex- 
pense, and  he  is  deprived  of  the  forumj  and  the  right  of  trial  by  jury,  to 
which,  in  every  other  case  of  legal  cognizance,  he  has  the  right  to  appeal 
for  redress.  It  is  not  necessary,  for  the  accomplishment  of  the  pur- 
poses for  which  receivers  of  railroads  are  appointed,  to  impose  such  bur- 
dens and  deprivations  on  citizens  dealing  with  the  receiver;  and  neither 
the  railroad  company  nor  its  bondholders  have  any  equity  to  ask  it. 
Where  property  is  in  the  hands  of  a  receiver  simply  ka  a  custodian,  or 
for  sale  or  distribution,  it  is  proper  that  all  persons  having  claims 
against  it,  or  upon  the  fund  arising  from  its  sale,  should  be  required 
to  assert  them  in  the  court  appointing  the  receiver.  But  a  very  differ- 
ent question  is  presented  where  the  court  assumes  the  operation  of  a 
railroad  hundreds  of  miles  in  length,  and  advertises  itself  to  the  world 
as  a  common  carrier.  This  brings  it  into  constant  and  extensive 
business  relations  with  the  public.  Out  of  the  thousands  of  contracts 
it  enters  into  daily  as  a  common  carrier,  some  are  broken,  and  prop- 
-erty  is  damaged  and  destroyed,  and  passengers  injured  and  killed  by 
the  negligent  and  tortious  acts  of  its  receiver  and  his  agents.  In  a 
word,  all  the  liabilities  incident  to  the  operation  of  a  railroad  are  in- 
cnrred  by  a  court  where  it  engages  in  that  business ;  and,  when  they 
are  incurred,  why  should  the  citizen  be  denied  the  r'ght  to  establish 
the  justice  and  amount  of  his  demand,  by  the  verdict  of  a  jury  in  a 
court  of  the  county  where  the  cause  of  action  arose  and  the  witnesses 
reside  ?  If  the  road  was  operated  by  its  owners  or  its  creditors,  the 
citizen  would  have  this  right;  and  when  it  is  operated  for  their  ben- 
efit by  a  receiver,  why  should  the  right  be  denied  ? 

It  is  said  that  if  suits  are  allowed  to  be  brought  in  the  courts  of 
common  law  the  plaintiffs  would  probably  receive  more  by  the  verdict 
of  a  jury  than  would  be  awarded  to  them  by  the  master  or  chancellor, 
and  that  to  compel  the  receiver  to  answer  to  suits  along  the  entire 
line  of  the  road,  subjects  him  to  inconvenience  and  entails  additional 
expense  on  the  estate.  This  is  probably  true.  But  why  should  a 
court  of  equity  deprive  the  citizen  of  his  constitutional  right  of  trial 
by  jnry,  and  subject  him  to  inconvenience  and  loss,  to  make  money 
for  a  railroad  corporation  and  its  bondholders  ?  If  the  denial  of  the 
right  to  sue  can  be  rested  on  the  ground  that  it  saves  money  for  the 
corporation  and  its  creditors,  why  not  carry  the  doctrine  one  degree 
further,  and  declare  the  receiver  shall  not  be  liable  to  the  citizen  at 
all  for  breaches  of  contract,  or  any  act  of  malfeasance  or  misfeasance 
in  his  office  as  receiver  ?  This  would  be  a  great  saving  to  the  estate. 
The  difference  is  one  of  degree  and  not  of  principle.  When  a  court. 
-  through  its  receiver,  becomes  a  common  carrier,  and  enters  the  lists 
to  compete  with  other  common  carriers  for  the  carrying  trade  of  the 
country,  it  ought  not  to  claim  or  exercise  any  special  privileges  denied 
to  its  competitors,  and  oppressive  on  the  citizen.  The  court  appoint- 
ing a  receiver  of  a  railroad,  and  those  interested  in  the  property,  should 
be  content  with  the  same  measure  of  justice  that  is  meted  out  to  all 
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persons  and  corporations  conducting  the  like  business.  The  court 
appointing  a  receiver  cannot,  of  course,  permit  any  other  jarisdiction  . 
to  interfere  with  its  possession  of  the  property,  or  control  its  admin- 
istration of  the  fund;  but,  in  the  case  of  long  lines  of  railroad,  the 
question  of  the  legal  liability  of  its  receiver  to  the  demands  of  the  cit> 
izen,  growing  out  of  the  operation  of  the  road,  should  be  remitted  to 
the  tribunals  that  would  have  jurisdiction  if  the  controversy  had 
arisen  between  the  citizen  and  the  railroad  company;  giving  to  the 
citizen  the  option  of  seeking  his  redress  in  such  tribunals,  or  in  the 
court  appointing  the  receiver. 

The  case  of  Barton  v.  Barbour,  104  U.  8. 126,  simply  decides  that 
a  receiver  operating  a  railroad  cannot  be  sued  without  the  leave  of  the 
court  appointing  him.  It  does  not  decide  that  leave  to  sue  him  may 
not  be  given  by  a  general  order  of  the  court  appointing  him. 

3.  The  third  clause  is  inserted  for  the  protection  of  those  who  have 
dealings  with  the  receiver,  or  who  are  injured  in  their  person  or  prop- 
erty by  the  operation  of  the  road  under  the  receiver.  In  contempla- 
tion of  law,  the  property  is  in  the  custody  of  the  court,  and  the  road 
is  run  and  operated  by  the  court.  "A  receiver  is  the  agent  of  the 
court.  He  is  an  officer  of  the  court,  and  his  possession  is  that  of  the 
cojart.  He  is  not  the  agent  of  either  party,  and  neither  party  is  re- 
sponsible for  his  malfeasance  or  misfeasance."  Texas  <£■  St.  L.  By. 
Co,  v.  liugt,  17  Fed.  Bbp.  282.  No  court,  therefore,  should  engage 
in  the  operation  of  a  railroad  without  reserving  to  itself  the  means  of 
discharging  the  obligations  incurred  in  the  business.  In  its  effort  to 
coerce  a  corporation  to  pay  its  debts,  a  court  should  not  contract  ob- 
ligations of  its  own,  and  neglect  to  make  provision  for  their  payment. 
It  would  be  a  scandal  to  do  so.  Courts  should  pay  their  debts,  if 
nobody  else  does. 

4-.  The  fourth  clause  of  the  order  is  admonitory.  Neither  a  rail- 
road company  nor  its  mortgage  bondholders  can  rightfully  ask  a 
court  to  operate  a  railroad  merely  because  it  is  desirable  or  profitable 
to  th«m,  in  a  business  point  of  view,  to  have  the  road  operated  by 
such  an  agency.  When  a  bill  is  filed  by  mortgagees  to  obtain  pos- 
session or  a  decree  of  foreclosure,  and  a  receiver  has  to  be  appointed, 
he  should  not  be  continued  any  longer  than  is  necessary  for  the  plain- 
tiff, by  the  exercise  of  diligence,  to  obtain  and  execute  a  final  decree, 
and  any  delay  or  want  of  good  faith  in  this  respect  should  result  in 
his  immediate  discharge. 
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Fabhebs'  Loan  &  Tbtjst  Go.  v.  Stone  and  others.^ 

[Gireuit  Court,  S.JO.  Mitsitsippi.    April  24, 1884.) 

1.  CoirSTITUTIOKikL  IiAW— CkAKTEB  OF  COBPORATION— COMTKACt 

A  charter  granted  by  a  state  and  accepted  by  the  corporatiun  constitutes  a 
contract  which  falls  within  the  protection  of  the  tenth  section  of  article  1  of 
the  constitution  of  the  United  States. 

2.  Bamb— Statutes,  when  Declared  Void. 

It  is  a  well-settled  rule  that  courts  will  not  declare  legislative  enactments 
void  by  reason  of  their  repugnance  to  the  constitutions,  state  or  federal,  except 
when  the  judicial  mind  is  clearly  convinced  of  such  repugnancy. 
8.  Sake — Fouce  Powers  of  Btate. 

The  legislature  cannot  part  with  any  of  the  police  powers  of  the  state,  which 
are  matters  that  aSect  the  public  peace,  public  health,  public  morals,  and  pub- 
lic convenience. 

4.  BAVE  —  REODIiATION  OF  TOLLB  FOB  TBAKSPOBTATIOK  OF  PBBSOKS  AITO  PbO^ 

BRTT. 

But  the  right  to  fix  and  regulate  tolls  to  be  charged  and  received  for  trans- 
portation of  persons  and  property  does  not  fail  within  the  police  power  of  the 
state. 

5.  Bake— MiBBiBSiFFi  Btatitte  of  Febbuaby  17, 1848. 

The  twelfth  section  of  the  charter  granted  bv  the  state  of  Alabama  to  the 
Mobile  &  Ohio  Kailroad  Company,  and  adopted  by  the  legislature  of  Missis- 
sippi, approved  on  the  seventeenth  of  February,  1848,  which  provides  as  fol- 
lows: "And  be  it  further  enacted,  that  it  shall  be  lawful  for  the  company 
herebv  incorporated,  from  time  to  time,  to  flz,  resulate,  and  receive  the  toll 
and  charges,  by  them  to  be  received  for  transportation  of  persons  and  property 
on  their  railroad  or  way  aforesaid,  hereby  authorized  to  be  constructed,  or  any 
part  thereof,"— creates  a  valid  and  binding  contract  between  the  state  of  Mis- 
sissippi and  the  Mobile  &  Ohio  Railroad  Company. 

6.  Same— Act  of  March  11, 18E4,  Voib. 

The  act  of  March  11,  1884,  entitled  "An  act  to  provide  for  the  regulation  of 
freight  and  passengers  on  railroads  in  this  state,  and  to  rreato  a  commission  to 
supervise  the  same,  and  for  other  purposes,"  is  null  and  void  in  so  far  as  the 
'  act  relates  to  the  Mobile  &  Ohio  Railroad,  for  the  reason  the  state  conferred 
the  right  and  power  upon  the  company  in  Its  charter  to  fix  and  regulate  the 
toll  to  be  charged  and  received  for  the  transportation  of  persons  ana  property, 
without  reserving  the  right  at  anytime  in  the  future  to  change,  modify,  re- 
peal, or  withdraw  such  right. 

7.  Bamx — Charter  of  MoErus  &  Ohio  Railhoaiv  Company — Object. 

The  states  of  Alabama,  Mississippi,  Tennessee,  and  Kentucky,  in  chartering 
the  Mobile  &  Ohio  Kailroad  Company,  acted  separately,  it  is  true,  but  with  one 
common  purpose,  and  that  was  to  create  one  corporate  body  for  the  mainten- 
ance of  a  creat  commercial  highway  of  communii  ation  from  Mobile,  Alabama, 
to  Cairo,  Illinois,  and  to  connect  with  all  the  commercial  highways  converg- 
ing at  those  points. 

8.  Same— Regulation  of  Commerce. 

The  act  of  March  11,  1884,  is  in  conflict  with  and  violates  the  eighth  section 
of  the  first  article  of  the  constitution  of  the  United  States,  because  in  purpose 
and  effect  it  is  a  regulation  of  "commerce  among  the  states,"  which  right  is 
exclusively  vested  by  this  provision  of  the  federal  constitution  in  the  congress 
of  the  United  Slates,  and  is  therefore  null  and  void. 

In  Equity. 

E.  L.  RuateU,  John  A.  Campbell,  and  Peter  Hamilton,  for  complain- 
ant. 

J.  W.  C.  Walton,  for  commission. 

<  Reported  by  B.  B.  Boone,  Esq.,  of  the  Mobile,  Alabama,  bar. 
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HiLii,  J.  This  bill  is  filed  against  the  defendants,  John  M.  Stone, 
W.  fi.  Angostne,  and  William  McWillie,  as  railroad  oommissioners 
of  this  state,  to  enjoin  and  restrain  them  from  in  any  way  interfering 
with  the  Mobile  &  Ohio  Railroad  Company,  its  officers,  agents,  or 
employes,  in  the  management  of  the  business  of  said  railroad,  or  the 
property  and  bnainesB  of  said  corporation,  and  to  prevent  the  officers 
of  said  railroad  from  obeying  any  orders  issued  or  made  by  the  rail- 
road commission,  etc.  The  questions  presented  have  been  most  forci- 
bly and  exhaustively  argued  by  the  distinguished  and  learned  counsel 
on  both  sides,  and  are  questions  of  grave  importance  to  the  people 
and  the  commercial  interests  of  the  country  generally,  as  well  as  to 
the  complainant  and  all  whose  interest  it  represents  or  to  be  a£Feeted 
by  the  result  hereof.  The  questions  now  to  be  decided  arise  upon 
complainant's  motion  for  the  issuance  of  the  writ  of  injunction  prayed 
for  in  the  bill  above  stated. 

The  facts  stated  in  the  bill,  not  being  disputed,  will  be  considered 
as  true  in  considering  this  motion,  and  of  which  the  following  is  a 
brifcf  statement,  so  far  as  it  relates  to  the  present  motion:  In  the 
year  1848  the  legislatures  of  the  states  of  Alabama,  Mississippi,  Ten- 
nessee, and  Kentucky,  acting  separately,  but  with  a  common  purpose, ' 
by  their  several  acts  of  incorporation  incorporated  the  Mobile  &  Ohio 
HJailroad  Compttny,  the  purpose  of  which  was  to  construct,  equip,  and 
operate  a  railroad  to  extend  from  Mobile,  in  Alabama,  to  a  point  op- 
posite Cairo,  in  the  state  of  Illinois,  at  the  junction  of  the  Mississippi 
and  Ohio  rivers,  so  as  to  connect  with  the  channels  of  commerce  at 
each  end  of  this  line  with  all  those  at  intermediate  points,  thus  cre- 
ating a  great  national  highway  for  the  transportation  of  persons  and 
property,  not  only  from  the  one  pomt  to  the  other  and  intermediate 
'points,  but  with  other  stntes  and  the  markets  of  the  world,  one  chan- 
nel of  commerce  being  connectejl  with  another  as  links  in  chains  of 
commercial  transportation  to  an  unlimited  extent.  To  promote  this 
grand  scheme,  the  United  States  granted  to  the  corporation  many 
thousands  of  acres  of  its  lands  situate  in  the  states  of  Alabama  and 
Mississippi,  owning  no  lands  in  the  other  states  through  which  this 
railroad  was  located,  Tue  corporation  was  further  aided  by  the  states 
and  counties  and  citizens  along  the  line  of  the  road  by  contributions  of 
money,  labor,  and  otherwise,  by  which  means  the  railroad  has  been 
completed,  equipped,'  and  has  been  operated  for  many  years  without 
any  interruption  by  any  state  legislation  until  within  a  short  time. 
That,  as  a  consideration  upon  which  said  land  was  granted  by  the 
United  State's,  certain  rights  were  reserved  by  the  government  in 
relation  to  the  transportation  of  the  mails,  property,  and  men  be- 
longing to  or  employed  by  the  United  States.  The  corporation  being 
in  need  of  money,  has  given  a  trust  deed  to  complainant,  as  trustee 
therein,  to  secure  certain  bonds,  upon  which  it  has  raised  the  needed 
funds  for  the  purpose  of  discharging  its  other  indebtedness,  and  for 
the  better  equipping  and  operating  said  railroad. 
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The  bill  farther  states  that  the  acts  of  incorporation  conferred  npon 
this  corporation,  among  other  powers,  the  right  to  elect  its  own  offi- 
cers, and  to  do  and  perform  all  acts  neoeseary  to  the  building,  equip- 
ping, and  operating  said  railroad,  and  especially  the  right  from  time 
to  time  to  fix,  regulate,  and  receive  the  tolls  and  charges  by  them  to 
be  received  for  the  transportation  of  persons  and  property  on  said  ' 
railroad  constructed  or  to  be  constructed.  The  bill  farther  states  and 
charges  that,  on  the  eleventh  day  of  March  last,  the  legislature  of 
this  state  passed  an  act,  which  has  been  approved  by  the  governor  of 
the  state,  entitled  "An  act  to  provide  for  the  regulation  of  freight  and 
passengers  on  railroads  in  this  state,  and  to  create  a  commission  to 
supervise  the  same,  and  for  other  purposes."  That  under  the  provis- 
ions of  this  act  of  the  legislature  the  defendants  have  been  appointed 
and  commissioned  as  commissioners,  and  are  now  proceeding  to  exer- 
cise the  powers  and  to  discbarge  the  duties  imposed  and  prescribed 
in  said  act.  If  permitted^o  to  do,  so  far  as  it  relates  to  the  Mobile 
&  Ohio  Railroad,  it  will  greatly  interfere  with  and  embarrass  the  bus- 
iness and  management  of  said  company,  and  its  railroad,  and  the 
interests  of  all  concerned  therein ;  that  such  interference,  if  permit- 
ted, will  impair  important  and  essential  rights  which  have  been  vested 
in  said  corporation  by  the  charter  of  said  company,  which  formed 
and  constitutes  a  contract  between  the  state  of  Mississippi,  which 
granted,  and  the  company,  which  accepted,  said  charter,  and  which 
contract  is  protected  and  inviolate  by  the  provisions  of  the  t«nth  sec- 
tion of  the  first  article  of  the  constitution  of  the  United  States. 

The  provisions  contained  in  the  sixth  section  of  the  act  complained 
of  are  mainly  relied  upon  as  impairing  the  contract  so  made  and  vio- 
lating the  rights  so  secured.     This  section  is  as  follows : 

"That  it  shall  be  the  duty  of  all  persons  or  corporations  who  shall  own  or 
operate  a  railroad  in  this  state,  within  thirty  days  after  the  passiige  of  this 
act,  to  furnish  the  commissioner  with  its  tariff  of  charges  for  transportation 
of  every  kind;  and  it  shall  be  the  duty  of  said  commission  to  revise  said  tariff 
of  charges  so  furnished  and  to  determine  whether  or  not,  and  in  what  partic- 
ular, if  any,  said  charges  are  more  than  just  compensation  for  the  services  to 
be  rendered,  and  whether  or  not  unjust  discrimination  is  being  made  in  such 
tariff  of  charges  against  any  person,  locality,  or  corporation;  and  when  said 
charges  are  correc'  ed  as  approved  by  said  commission,  the  commission  shall 
then  append  a  certificate  of  its  approval  to  sr:"d  tariff  of  charges,  but  la  revis- 
ing or  establishing  any  and  every  tariff  of  charges,  it  shall  be  the  duty  of 
said  commission  to  take  into  consideration  the  character  and  nature  of  the 
service  to  be  performed  and  the  entire  business  of  such  railroad,  together 
with  its  earnings  from  the  passenger  and  other  ti-afflc,  and  shall  so  revise  such 
tariffs  as  to  allow  a  fair  and  just  return  on  the  value  of  such  railroad,  its  ap- 
purtenances, and  equipments;  and  it  shall  be  the  duty  of  said  commission  to 
exercise  a  watchful  and  careful  supervision  over  every  such  tariff  of  charges, 
and  continue  such  tariff  of  charges  from  time  to  time,  as  justice  to  the  public 
and  each  of  said  railroad  companies  may  require,  and  to  increase  or  reduce 
any  of  said  rates  according  as  experience  and  btminess  operations  may  show 
to  be  just;  and  said  commission  sh.ill  accordingly  fix  tariffs  of  charges  for 
those  railroads  failing  to  furnish  tariffs  as  ubove  required;  and  it  shall  be  the 
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daty  of  said  raHroad  companies  or  persons  operating  any  railroad  in  this  state 
to  post  at  each  of  its  depots  all  rates,  schedules,  and  tariffs  for  the  transporta- 
tion of  passengers  and  freights,  made  or  approved  by  said  railroad  commis- 
s^Dn,  with  said  certificate  of  approval,  within  ten  days  after  said  approval,  in 
some  conspicuous  place  at  such  depot;  and  it  shall  be  unlawful  for  any  such 
person  or  corporation  to  make  any  rebate  or  reduction  from  such  tariff  in 
favor  of  any  person,  locality,  or  corporation  which  shall  not  be  made  in  favor 
of  all  other  persons,  localities,  or  corporations  by  a  change  in  such  pub- 
lished rates,  except  as  may  be  allowed  by  the  commission;  and  when  any 
change  is  contemplated  to  be  made  in  the  schedule  of  passenger  or  freight 
rates  of  any  railroad  by  the  commission,  said  commission  shall  give  the  per- 
son or  corporation  operating  or  managing  said  railroad  notice  iu  writing,  at 
least  ten  days  before  such  change,  of  the  time  and  place  at  which  such  change 
will  be  considered." 

These  and  other  sections  in  the  act  imposing  other  duties  upon  stvid 
commission  in  relation  to  the  coutrol'of  said  railroads,  and  imposing 
upon  the  persons  and  corporations  managing  them  penalties  for  vio- 
lating the  provisions  of  said  act  of  the  legislature,  and  which  it  is  al- 
leged violates  and  impairs  the  contract  so  made  between  the  legisla- 
ture and  corporation  by  the  charter  aforesaid,'  as  well  as  in  violation 
and  in  conflict  with  other  provisions  of  the  constitution  of  the  United 
States  and  of  the  constitution  of  this  state;  but  the  section  above 
quoted  is  sufficient  to  present  the  question  to  be  decided  upon  this 
naotion.  It  is  not  necessary  to  refer  to  adjudicated  cases  by  the  su- 
preme court  of  the  United  States  to  maintain  the  well-settled  rule  that 
courts  will  not  declare  legislative  enactments  void  by  reason  of  their 
repugnance  to  the  constitutions,  state  or  federal,  except  when  the  ju- 
dicial mind  is  clearly  convinced  of  such  repugnancy;  but  it  is  equally 
well  settled  that  when  the  judicial  mind  is  so  convinced  it  is  the  duty 
of  the  court  to  declare  the  legislation  void.  The  court  has  no  juris- 
diction to  determine  the  wisdom  or  unwisdom  of  the  act  in  question; 
if  unwise,  the  legislature  alone  can  grant  relief.  The  only  question 
which  the  court  can  decide  is,  did  the  legislature  have  the  power  to 
pass  the  act?  or,  in  other  words,  did  any  inhibition  against  such 
power  exist  under  any  provision  of  the  federal  or  state  constitution  ? 
If  none  such  existed  the  act  must  be  maintained ;  but  if  such  did  ex- 
iut  it  must  be  declared  void  so  far  as  it  relates  to  the  Mbbile  &  Ohio 
Railroad  Company  and  the  property  and  interest  of  all  persons  con- 
nected therewith. 

The  question  to  be  determined  is,  did  the  act  of  incorporation 
passed  by  the  legislature  of  Alabama  and  adopted  by  the  state  of 
Mississippi,  in  relation  to  the  point  under  consideration  which  is  as 
follows:  "And  be  it  further  enacted,  that  it  shall  be  lawful  for  the 
company  hereby  incorporated  from  time  to  tim^  to  fix,  regulate,  and 
receive  the  toll  and  charges  by  tJiem  to  be  received  for  transportation  of 
persons  or  property  on  their  railroad  or  way  aforesaid  hereby  author- 
ized to  be  constructed,  erected,  built,  or  used,  or  upon  any  part 
thereof," — create  a  valid  and  binding  contract  between  the  state  and 
the  corporation,  and  which  the  legislature  is  inhibited  by  the  provis- 
v.20,no.5— 18 
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ion  of  the  tenth  section  of  article  1  of  the  federal  eonstitation  from 
changing  or  impairing,  without  the  consent  of  the  corporation  or  those 
holding  under  it.  That  the  rights,  powers,  and  franchises  granted 
by  the  legislature  to  corporators  by  the  charter  creating  them,  and 
which  are  accepted  by  those  to  whom  they'are  granted,  are  contracts 
within  the  meaning  of  the  constitution,  was  settled  by  the  supreme 
court  of  the  United  States  in  the  Dartmouth  College  Gate,  and  has 
been  repeatedly  recognized  by  that  court  from  that  time  to  the  pres- 
ent, and  is  the  main  pillar  upon  which  corporate  rights  must  rest  for 
security ;  and  it  is  not  to  be  presumed  that  that  court  at  least  will 
depart  from  a  rule  so  well  settled  as  long  as  constitutional  rights  are 
maintained.  The  charter  being  the  contract  between  the  parties  to 
it,  mast  be  taken  with  all  its  conditions,  restrictions,  and  limitations. 
The  legislature  had  the  right  in  granting  it  to  reserve  the  right  to 
change,  modify,  or  repeal  it  or  any  provisions  in  it ;  or  if  it  contains 
any  provisions  within  the  police  power  of  the  state,  or  power  from 
which  the  legislature  is  not  at  liberty  to  part,  being  such  matters  as 
affect  the  public  peace,  public  health,  public  morals,  public  conven- 
ience, and  the  like,  the  legislature  may  at  will  revoke  rights  and 
powers  conferred  or  may  limit  and  contract  them.  Those  accepting 
corporate  rights  take  them  subject  to  this  power  upon  the  part  of  the 
legislature. 

In  construing  contracts  we  must  ascertain,  if  we  can,  the  intention 
of  the  parties  to  them,  and  in  doing  so  we  must  look  to  the  objects  for 
which  they  were  made,  and  in  the  light  of  the  surrounding  circum- 
stances. One  important,  if  not  the  main,  object  upon  the  part  of  the 
stockholders  was  to  obtain  a  return  by  way  of  dividends  for  the  invest- 
ment made,  and,  upon  the  part  of  the  United  States  afid  counties,  the 
main  purpose  was  the  establishment  of  a  reasonably  safe  and  rapid 
mode  of  transportation  of  persons  and  property  from  one  end  of  the 
line  to  be  constructed  to  the  other,  with  all  its  connections.  These 
being  the  principal  objects  of  the  parties  to  the  contract  on  the  one 
side,  it  is  not  probable  that  the  charter  would  have  been  accepted, 
with  the  understanding  that  the  legislature  of  any  one  of  the  states 
could  at  pleasure  place  any  restrictions  or  limitations  upon  the  rights 
and  powers  conferred,  and  which  were  not  reserved  in  the  act  of  in- 
corporation. 

The  right  upon  the  part  of  the  company  to  charge  and  receive  com- 
pensation for  services  to  be  rendered,  if  taken  away  or  impaired, 
would  defeat  the  purpose  of  the  contract.     This  right  to  fix  the 
.  charges  for  compensation  certainly  does  not  fall  within  any  police 
power  of  the  states. 

The  next  question  is,  to  whom  was  it  given  by  the  contract  in 
the  charter?  Most  clearly  to  the  company,  withoat  any  restriction 
or  reservation. 

It  is  contended  on  the  part  of  the  defendants  that  this  power  was 
not  given;  that  the  words  of  the  charter  are  that  it  shall  be  lawful  for 
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tbe  company  to  fix  the  amoant  to  be  received,  and  that  these  words- 
were  nnnecessary.  I  am  of  the  opinion  that,  by  the  langaage  used,  it 
was  understood  by  both  parties  as  conferring  the  power  and  authority  to 
fix  tbe  charges.  I  am  further  satisfied  that  the  right  and  power  granted 
by  the  charter  created  a  contract  upon  the  part  of  the  state  which  it 
could  not  change,  repeal,  or  modify  without  the  consent  of  the  other 
parties  to  it ;  and  any  attempt  so  to  do  on  the  part  of  the  state  must 
be  held,  under  the  provisions  of  the  constitution  referred  to,  null  and 
void,  so  far  as  it  relates  to  the  question  under  consideration.  If  the 
company,  by  its  officers,  has  the  power  to  fix  its  tariff  of  charges,  the 
commission  cannot  fix  a  rate  of  charges  different  from  that  fixed  by 
the  company,  which  will  be  obligatory  upon  the  company.  It  is  clear 
that  the  legislature  intended  to  give  such  power  to  the  commission, 
and  imposes  severe  penalties  upon  the  corporation  and  its  officers  for 
demanding  or  receiving  different  rates  than  those  those  fixed  by  the 
oommission,  and  for  other  violations  of  the  act. 

With  the  conclusion  thus  reached,  I  might  dismiss  the  subject  with- 
out further  comment,  but  it  has  been  pressed  with  great  force  and 
ability  on  the  one  side,  and  with  equal  ability  resisted  on  the  other, 
that  this  act  of  -the  legislature  is  in  conflict  with  and  violates  the 
eighth  section  of  the  first  article  of  the  constitution  of  the  United 
States,  because,  in  purpose  and  effect,  it  is  a  regulation  of  commerce 
among  the  states,  which  right  is  exclusively  vested,  by  this  provision 
of  the  federal  constitution,  in  the  congress  of  tbe  United  States.  This 
is  a  pregnant  and  important  question -in  which  all  concerned  are 
deeply  Interested. 

As  already  stated,  the  right  to  demand  and  receive  compensation 
for  the  expense  incurred  in  building,  equipping,  and  operating  this 
wonderful  and  immense  avenue  and  mode  of  transportation  of  com- 
merce from  one  place,  state,  and  country  to  another,  is  an  absolute 
necessity;  it  is  difficult  to  see  how  the  right  to  fix  and  regulate  the 
charges  for  the  transportation  of  persons  and  freight  can  he  con- 
sidered in  any  other  light  than  a  regulation  of  commerce,  and  that 
when  the  railroad  passes  through  more  states  than  one,  and  the  trans* 
portation  passes  from  one  state  to  another,  or  through  more  than  one 
state,  it  does  constitute  commerce  among  the  states,  and  deprives  the 
states  of  the  power  to  regulate  it.  As  already  stated,  the  Mobile  & 
Ohio  railroad  was  designed  to  be  and  was  charted  by  the  legislaturea 
of  Alabama,  Mississippi,  Tennessee,  and  Kentucky,  all  acting  sepa- 
rately, to  be  sure,  but  with  one  common  purpose,  and  that  was  to 
constitute  one  corporate  body  for  the  maintenance  of  a  great  com- 
mercial highway  of  communication  and  transportation  from  Mobile, 
Alabama,  to  Cairo,  Illinois,  and  thence  to  connect  with  all  the  com- 
mercial highways  converging  at  those  points.  It  is  not,  therefore, 
a  mere  local  highway,  although,  as  an  incident,  freight  and  passen- 
gers were  intended  to  be  and  are  transported  from  one  place  to  another 
in  the  same  state,  as  do  vessels  on  the  navigable  streams;  and  in  thai 


Digitized  by 


Google 


276  VEDEBA^L   BEFOBTEB. 

case  the  supreme  oourt  of  the  United  States  decided  that  in  the  trans- 
portation of  a  person  from  New  Orleans  to  Hermitage,  in  the  state 
of  Louisiana,  upon  the  Mississippi  river,  the  latter  place  being  the 
point  of  destination,  was  commerce,  within  the  exclusive  control  of 
congress,  for  the  reason  that  the  vessel  was  engaged  in  the  transpor- 
tation of  passengers  between  New  Orleans,  in  Louisiana,  and  Vicks- 
burg,  in  this  state,  and  that  an  act  of  the  legislature  of  Louisiana,  at- 
tempting to  control  the  carrying  of  passengers  in  steam-boats,  was  a 
violation  of  the  provisions  of  the  constitution  of  the  United  States 
conferring  upon  congress  the  power  to  regulate  comnleroe  among  the 
states.  Hall  v.  De  Cuir,  95  U.  S.  485.  The  reason  given  is  that  the 
points  of  destination  of  that  line  of  transportation  were  in  different 
states. 

The  cases  of  Munn  v.  lUinais,  94  U.  S.  113;  Chicago,  B.  <i  Q.  R.  Co. 
v.  Iowa,  Id.  165;  Peik  v.  Chicago  d  N.  W.  R.  Co.  Id.  164,  are  relied 
upon  to  sustain  the  validity  of  the  act  as  to  the  latter  class  of  cases. 
The  first-named  case  was  in  relation  to  warehouses  situated  in  Illi- 
nois, and  does  not,  in  my  opinion,  apply  to  the  question  under  con- 
sideration. In  the  second  case  the  railroad  abont  which  the  contro- 
versy arose  was  wholly  within  the  state  of  Iowa.  .  The  last  case  at 
first  view  would  seem  to  sustain  the  position  assumed  by  counsel,  but 
when  examined  will  be  found  only  to  apply  to  such  commerce  as  is 
of  domestic  concern,  and  to  transportation  within  the  state,  and  that 
oarried  withoat  the  state  of  Wisconsin,  but  controlled  by  the  laws  of 
that  state, 'the  constitution  of  which  reserves  to  that  state  the  power 
to  alter  or  repeal  the  laws  in  relation  to  railroad  companies.  It  is 
admitted  in  the  opinion  in  that  case  that  congress  may  pass  laws  to 
regulate  the  last-named  transportation,  but  until  congress  acts  the 
state  of  Wisconsin  may  pass  laws  regulating  commerce  over  this  par- 
ticular road.  In  the  case  under  consideration  neither  the  constitu- 
tion of  the  state  of  Mississippi  nor  the  charter  of  the  Mobile  &  Ohio 
Railroad  Company  reserved  any  power  to  legislate  in  relation  to  this 
or  any  other  railroad  company.  I  am  therefore  of  opinion  that  the 
ruling  of  the  supreme  court  in  the  last-named  case  does  not  apply  to 
the  case  before  the  court,  and  that  the  question  before  the  court  upon 
this  point  is  an  open  one  so  far  as  it  relates  to  this  court. 

The  question  has  been  passed  upon  by 'Judge  McCbaby,  in  the  cir- 
cuit court  in  Iowa,  in  the  case  of  Kaeiser  v.  Illinois  Cent.  R.  Co.  18 
Fed.  Bap.  151,  in  which  that  distinguished  judge  held  that  a  statute 
of  Iowa  fixing  the  maximum  rate  to  be  charged  by  railroad  com- 
panies for  carrying  freight  within  the  state  is  invalid  in  so  far  as  by 
its  terms  it  applies  to  through  shipments  from  points  within  the  state 
to  points  without  the  state,  because  it  is  a  regulation  of  commerce 
beyond  the  state,  and  if  upheld  would  enable  the  state  to  discriminate 
against  other  states. 

In  the  recent  case  decided  at  Nashville  by  Judges  Ba.zter,  ELui- 
MONO,  and  Key,  (Louisville  d  N.  R.  Co.  v.  Railroad  Com'ra  of  J'enn. 
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19  Fed.  Rkp.  679,)  Judge  Hammond,  delivering  the  opinion  on  this 
qaestion,  which  was  assented  to  b;  the  other  judges,  holds  the  same 
rule. 

Other  decisions  might  be  referred  to  going  to  sustain  the  same  rule ; 
but  being  satisfied  the  rule  stated  is  the  law,  I  adopt  it,  and  under  the 
operation  of  which  the  act  of  the  legislature  complained  of  in  the  bill 
must  be  held  in  conflict  with  the  constitution  of  the  United  States  and 
void. 

I  am  therefore  brought  to  the  conclusion  that  for  the  reasons  stated, 
if  for  no  other,  so  far  as  this  act  of  the  legislature  authorizes  and  re- 
quires the  commission  to  fix  a  tariff  of  charges  to  be  enforced  against 
the  Mobile  &  Ohio  Bailroad  Company,  it  must  be  declared  null  and 
void.  The  commission  having  no  power  to  fix  and  regulate  the  tariff 
of  charges  for  the  Mobile  &  Ohio  Railroad  Company,  the  provisions  of 
the  act  in  relation  to  other  powers  and  duties  to  be  performed  on  the 
part  of  the  commission,  so  far  as  they  relate  to  that  corporation,  must 
also  be  declared  void. 

The  other  objections  to  this  act  of  the  legislature  raised  and  argued 
by  counsel,  not  being  necessary  to  be  considered  upon  the  nresent  mo- 
tion, will  be  postponed  until  the  bearing  of  the  cause. 


f  AoiFio  B.  B.  (of  Missouri)  v.  AtiiAmiio  &  P.  B.  Co. 

{Cireuit  Court,  D.  Massaehuseitg.    January  28,  1S84.) 

1.  JtTRISDICTION   OP   CoURT  OP   EQaiTY  IN    MaTTEKS  OP    ACCOUNT. 

A  court  ot  equity  has  jurisdiotion  in  matters  of  account  when  there  la  a  fidu- 
ciary relation  between  the  parties,  and  when  the  account  is  so  complicated 
that  it  cannot  be  conveniently  taken  in  a  court  i>f  law. 

2.  BlIiL,  WHEN   NOT  MULTIKAniOUS — JCTKISDICTION  OP   CoURT  OF  EqUITT. 

Where  all  the  mattors  in  controversy  are  betWeen  the  same  partibs,  arise  out 
of  the  breaches  of  the  same  instrument,  relate  to  the  same  transaction,  and  can 
be  conveniently  settled  in  one  suit,  the  bill  in  equity  in  which  they  are  joined 
is  not  multifarious;  and  the  court  having  jurisdiction  for  one  purpose  will 
proceed  to  determine  the  whole  ca<4e  although  some  of  the  questions  do  not 
f urniah  a  basis  for  equitable  relief  when  taken  separately. 

3.  Partibs  in  Action  'por  Agooijnting.  . 

Where  a  lease  provides  that  dividends  shall  be  paid  directly  to  the  stock- 
holders, the  stockholders  ave  not  necessary  parties  to  an  action  for  an  account- 
ing, and  the  corporation  being  composed  of  all  the  stockholders,  fully  repre- 
sents thuir  interests,  and  is  the  proper  party  to  enforce  a  claim  for  unpaid  divi- 
dends. 

4.  When  Demhrrbr  will  not  Lie  for  Laches. 

Where  a  defendant  has  suffered  no  prejudice  by  delay  in  bringing  an  action, 
and  the  plaintiff's  demand  is  not  barrstd  by  the  statute  of  limitations,  and  the 
latter  also  furnishes  a  satisfactory  excuse  for  not  commencing  the  suit  ear-  , 

lier,  a  demurrer  will  not  lie  for  laches. 

V 

In  Equity. 
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W.  P.  d  G.  S.  Montague,  for  oomplainantB. 

Hutching  dt  Wheeler,  for  defendants. 

Before  LowbIiL  and  Nblson,  JJ. 

Nelson,  J.  The  case  made  by  the  plaintiff's  .amended  bill,  ho  far 
as  it  is  necessary  to  state  it  for  the  present  purpose,  is  as  follows : 

The  plaintiff,  a  railroad  corporation  organized  under  the  laws  of  the 
state  of  Missouri,  being  the  owner  of  a  fully-equipped  railroad  inactive 
operation,  extending  from  St.  Louis  to  Kansas  City,  in  Missouri,  a  dis- 
tance of  383  miles,  subject  to  a  mortgage  indebtedness  amounting  to 
$11,500,000,  and  of  the  value  of  $9,500,000  above  -the  mortgages,  on 
the  first  day  of  July,  1873,  by  an  indenture  under  seal,  leased  its  rail- 
road and  equipments,  and  also  certain  branch  railroads  held  under 
leases,  to  the  defendant,  a  corporation  deriving  its  corporate  powers 
from  an  act  of  congress,  for  the  terms  of  999  years.  By  the  indenture, 
the  defendant,  during  the  term,  was  to  pay  all  taxes  and  assessments 
on  the  leased  property,  pay  the  operating  expenses  of  the  road,  and 
maintain  it  in  good  working  condition  as  a  first-class  railroad,  assume 
and  perform  the  obligations  of  the  plaintiff  in  the  leases  of  the  branch 
roads,  pay  both  the  principal  and  interest  of  the  mortgage  indebted- 
ness as  it  matured,  and  pay  specified  annual  dividends  on  all  the 
shares  of  the  capital  stock  of  the  road;  the  dividends  to  be  paid  di- 
rectly to  the  shareholders.  Under  this  lease,  the  defendant  entered 
into  possession  of  the  property,  and  continued  in  possession  until  the 
appointment  of  the  receiver,  as  hereafter  stated. 

The  lease  also  contained  a  provision  that  the  plaintiff,  whenever 
requested  by  the  defendant,  should  issue  its  bonds  and  secure  their 
payment  by  a  mortgage  on  the  road,  which  bonds,  when  issued,  should 
be  delivered  to  and  negotiated  by  the  defendant,  and  the  proceeds  ex- 
pended by  the  defendant  in  enlarging  the  capacity  of  the  road  for 
business,  by  extending  its  tracks,  and  increasing  its  depot  accommo- 
dations and  equipments, — any  surplus  not  needed  for  that  purpose  to 
be  used  in  retiring  previous  indebtedness;  and  that  the  interest  on 
all  such  bonds  should  be  paid  by  the  defendant  at  maturity.  Under 
this  clanse,  three  separate  series  of  bonds  were  issued,  and  were  de- 
livered to  and  negotiated,  and  the  proceeds  received,  by  the  defend- 
ant, viz.:  First,  August  27,  1872,  $1,500,000,  income  bonds;  sec- 
ond, December  11,  1872,  $3,000,000,  improvement  bonds;  third, 
July  10,  1875,  $4,000,000,  third  mortgage  bonds;  tlie  last  series  be- 
ing secured  by  a  third  mortgage  on  the  road,  executed  by  the  plain- 
tiff. The  proceeds  of  the  income  and  improvement  bonds  were  to  be 
used  in  improving  the  road.  Of  the  third  mortgage  series,  $3,500,- 
000  were  to  be  used  in  retiring  the  income  and  improvement  bonds, 
and  the  remaining  $500,000  were  to  be  expended  in  improvements. 

The  plaintiff  charges  that,  although  the  net  earnings  of  the  road 
were  amply  sufficient  for  the  purpose,  the  defendant  never  paid  the 
dividends  due  on  the  stock  after  July  1, 1875,  nor  the  interest  on  the 
mortgages  existing  at  the  date  of  the  lease  after  April  1,  1876,  nor 
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any  part  of  the  interest  on  the  third  mortgage  bonds ;  that  it  failed 
to  apply  the  proceeds  of  the  income,  improTement,  and  third  mort- 
gage bonds,  or  a  large  part  thereof,  to  the  purposes  for>iwhicb  they 
were  issaed,  bat  appropriated  them  to  other  uses  not  authorized  by 
the  lease ;  that  in  consequence  of  its  default  in  the  payment  of  the 
interest  in  the  third  mortgage  bonds,  a  suit  to  foreclose  the  third 
mortgage  was  commenced  by  a  holder  of  the  bonds,  in  the  circuit 
oonrt  of  the  United  States  for  the  Eastern  district  of  Missouri,  in 
whioh  suit  a  receiver  was  appointed  in  April,  1876,  and  a  decree  of 
foreelosnre  afterwards  obtained,  under  which  the  road  was  sold,  and 
the  sale  confirmed  by  the  court;  and  that  the  defendant  failed  to 
perform  the  obligations  of  the  plaintiff  in  the  leases  of  the  branch 
roads,  whereby  the  leases  became  forfeited  and  were  lost. 

The  bill  further  contained  the  allegations  that  the  plaintiff  had 
been  able  to  trace  $1,650,000  of  the  third  mortgage  bonds  into  ttie 
hands  of  various  parties,  who  held  them  as  collateral  security  for  the 
obligations  of  the  defendant,  but  it  had  been  unable  to  ascertain  what 
bad  become  of  the  rest  of  the  bonds ;  that,  until  the  appointment  of 
the  receiver,  the  plaintiff's  organization  as  a  corporation,  with  all  its 
books,  papers,  and  accounts,  continued  to  be  in  the  possession  and 
under  the  control  of  the  defendant,  and  its  officers  and  agents;  that 
the  accounts  arising  out  of  the  matters  complained  of  were  volumi- 
nous and  complicated,  and  could  not,  without  manifest  inconven- 
ience, be  taken  in  a  court  of  law ;  and  that  the  defendant  had  refused 
to  account. 

The  prayer  of  the  bill  was  for  an  answer,  not  under  oath ;  for  an 
account  of  the  income,  improvement,  and  third  mortgage  bonds ;  of 
the  rent  from  July  1,  1875,  to  April  1,  1876;  of  the  damages  caused 
by  the  foreclosure  of  the  third  mortgage  and  the  forfeiture  of  the 
branch  road  leases,  and  for  other  relief.  The  case  comes  before  the 
court  upon  the  bill  and  the  several  demurrers  filed  by  the  defendant 
thereto. 

That  the  plaintiff  is  entitled,  upon  the  case  stated,  to  an  account 
of  the  income,  improvement,  and  third  mortgage  bonds,  in  some  form 
of  action,  is  not  denied.  The  defendant  insists,  however,  that  the 
only  remedy  open  to  the  plaintiff  to  obtain  such  an  account  is  an 
action  at  law.  A  court  of  equity  has  jurisdiction  in  matters  of  ac- 
count, (1)  where  there  is  a  fiduciary  relation  between  the  parties,  and 
(2)  where  the  account  is  so  complicated  that  it  cannot  be  conven- 
iently taken  in  an  action  of  law.  Fowls  v.  Lawra$9n,  5  Pet.  495; 
Mitchell  V.  G.  W.  Milling  db  Manufg  Co.  2  Story,  648;  Badger  v. 
McNamara,  123  Mass.  117;  O'Connor  v.  Spaight,  1  Schoales  &  L.  305. 

The  plaintiff  seeks  to  maintain  the  bill  on  both  grounds.  It  is 
nnnecessary  to  consider  whether,  upon  the  facts  stated,  the  defendant 
became  the  trustee  of  the  defendant  for  the  expenditure  of  the  fund 
to  be  realized  from  the  bonds,  for  we  are  of  opinion  that  the  bill 
states  a  case  within  the  equitable  jurisdiction  of  the  court  upon  the 
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seoond  ground,  arising  out  of  the  nature  of  the  aooounts  between  the 
parties. 

The  case  requires  an  investigation  into  accounts  of  the  most  com- 
plicated nature.  The  inquiry  must  ascertain  the  disposition  made 
by  the  defendant  of  $7,500,000  of  railroad  bonds,  the  manner  in 
which  they  were  negotiated,  the  amount  realized,  how  much  was 
properly  applied  to  construction  and  equipment  and  to  the  retiring - 
of  existing  indebtedness,  and  how  much  was  misappropriated  to  par- 
poses  not  authorized  by  the  contract,  and  the  damage  to  the  plaintiff 
from  the  loss  of  its  road  and  branches  arising  out  of  the  defendant's 
failure  of  duty.  The  investigation  must  necessarily  involve  a  minute 
examination  of  accounts,  items,  and  vouchers,  as  well  as  of  values. 
It  would  be  practically  impossible  to  take  an  account  so  extensive 
and  complicated  as  this  must  necessarily  be,  in  an  ordinary  jury 
trial ;  and  it  can  only  be  taken,  with  justice  to  the  parties,  through 
the  machinery  of  a  court  of  equity. 

The  defendant  also  insists  that  the  bill  is  multifarious,  because  it 
joins  to  the  prayer  for  an  account  of  the  bonds  a  prayer  for  an  ac- 
count of  the  damages  for  the  loss  of  the  road  and  its  branches,  and 
for  unpaid  dividends  in  the  nature  of  rent.  But  conceding  that  these 
are  not  independent  grounds  of  equity  jurisdiction,  it  does  not  follow 
that  they  are  not  properly  joined  in  the  bill.  All  the  matters  in  con- 
troversy are  between  the  same  parties,  arise  out  of  breaches  of  the 
same  instrument,  relate  to  the  same  transactions,  and  can  be  cou- 
veniently  settled  in  one  suit.  The  case  is  one  where  the  court,  hav- 
ing jurisdiction  for  one  purpose,  will  proceed  to  determine  the  whole 
casej  although  some  of  the  questions,  if  presented  separately,  would 
not  furnish  a  basis  for  equitable  relief. 

Another  ground  of  demurrer  is  that  the  lessors  of  the  branch  roads 
and  the  stockholders,  or  one  or  more  of  the  stockholders  in  behalf  of 
all,  are  necessary  parties.  As  to  the  lessors  of  the  branch  roads  it 
is  sufficient  to  say  that  they  can  have  no  possible  interest  in  the  de- 
cision of  the  questions  presented  by  the  bill.  The  lease  provides  that 
the  dividends  shall  be  paid  directly  to  the  stockholders.  But  the  de- 
fendant's covenant  to  pay  them  was  made  with  the  plaintifF,  and  the 
corporation,  composed  as  it  is  of  all  the  stockholders  having  a  com- 
mon interest  in  the  questions  at  issue,  fully  rspresents  their  interests, 
and  is  the  proper  party  to  enforce  the  claim  for  unpaid  dividends,  as 
well  as  the  other  demands  in  the  suit. 

Another  ground  of  demurrer  to  be  considered  is  laches.  The  orig- 
inal bill  was  filed  April  21,  1881,  within  five  years  after  the  alleged 
causes  of  action  accrued.  In  explanation  of  the  delay,  the  bill  states 
that  in  1878,  1879,  and  1880  the  plaintiff  attempted  to  obtain  re- 
dress in  Missouri,  but  owing  to  the  defendant  having  abandoned  its 
former  place  of  business  in  that  state  it  failed  to  secure  service  of 
process.  In  June,  1880,  it  sued  the  defendant  in  New  York,  where 
the  defendant  pretended  to  have  an  office  and  place  of  business,  but. 
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the  suit  was  dismissed  for  want  of  proper  service  of  the  summons. 
Having  afterwards  learned  that  the  defendant  had  a  place  of  business 
in  Boston,  it  brought  this  suit  in  the  supreme  judicial  court  of  the 
state,  and  attached  the  property  of  the  defendant,  and  the  case  was 
snbsequently  removed  into  this  court  upon  the  application  of  the  de- 
fendant. Taking  the  case  as  stated  in  the  bill,  it  does  not  appear 
that  the  defendant  has  suffered  any  prejudice  by  the  delay,  and  the 
plaintiff's  claims  are  not  barred  by  any  statute  of  limitations.  We 
think  also  that  the  plaintiff's  explanation  furnishes  a  satisfactory  ex- 
oase  for  not  commencing  this  suit  earlier. 
Demurrers  overruled. 


Mathbwsom  v.  Fhoiiiix  Iron  Fovndrt. 
lOireuit  Court,  D.  Rhode  Island.    May  20, 1884.) 

1.  "Wbittbk  Costbaot  ok  Marriaoe — VALiDrrY. 

A  written  contract  of  marriage,  although  not  provided  for  by  statute,  is  a 
good  contract  of  marriage,  per  verba  de  prasenti. 

2.  Mabruob  a  Civil  Contkact— Consent. 

Marriage  is  a  civil  contract,  the  essence  of  wliich  is  consent. 

3.  Marriage  at  Common  Law — Consent. 

At  common  law,  persons  of  suitable  age  might,  by  words  of  consent,  contract 
a  valid  marriage  without  the  presence  and  intervention  of  a  minister,  and  with- 
out any  particular  form  of  solemnization. 

4.  Same— Effect  of  DiBKorouy  Statute  Regulating  Marriage. 

Where  a  state  statute  regulating  marriage  is  directory  merely,  and  docs  not 
forbid  other  marriage  contracts,  a  marriage  valid  at  common  law  is  good  in 
that  state. 

5.  Chapter  134,  Kev.  St.  1857,  R.  I.,  Directory. 

Chapter  134,  Rev.  St.  1»57,  of  Rhode  Island,  relating  to  marriages,  is  directory 
merely. 

6.  Common  LW  en  Rhode  Island. 

The  common  law  lias  always  existed  in  Rhode  Island,  except  so  far  as  modi- 
fied or  changed  by  statute. 

7.  Kepe.\l  of'  Statute — Revivor  of  Coh.von  Law. 

Where  the  legislature  of  a  state  does  away  entirely  with  the  common  law  by 
passing  statutes,  but  afterwards  repeal  those  statutes,  upon  their  repeal  the 
common  law  revives. 

8.  Common-Law  Marriage — Validity  in  United  States. 

Marriages  at  common  law  are  not  partial  in  the  United  States,  in  the  sense 
that  the  contract  must  be  completed  in  faeie  eedetia,  but  they  are  valid  with- 
out the  presence  or  intervention  of  a  person  "  in  holy  orders." 

9.  Same— 'Validity— Dower— UnIaAWFUl  Relations  of  Parties. 

A  written  contract  of  marriage  entered  into  between  two  parties  in  the  pres- 
ence of  witnesses  constitutes  a  valid  marriage,  and  confers  upon  the  wife  the 
riglit  to  dower ;  the  fact  tliat  the  previous  relations  of  the  parties  were  un- 
lawful is  immaterial. 

10.  Same— Effect  of  Denial. 

A  denial  by  a  party  to  a  marriage  per  verba  de  pntwntt  does  not  annul  the 
contract. 

11.  Land  Covered  by  Tide- Water— Dower  in. 

Where  a  husband  deeds  land  partially  covered  by  tide- water,  his  wife  is  en- 
titled to  dower  in  the  part  not  so  covered.  ^ 
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la  Equity. 

Benj.  F.  Butler,  E.  M.  Johnson,  and  E.  8.  Hopkitu,  for  complain- 
ant. 

Brown  d  Van  Slyck  and  Jot.  TiUinghaat,  iox  defendant. 

Heard  before  Lowell  and  Colt,  J  J. 

Colt,  J.  In  this  suit  the  complainant  claims  dower  in  certain  land 
as  the  widow  of  Henry  G.  Mathewson,  through  whom  the  defendant 
derived  title.  As  evidence  of  marriage  she  produces  the  following 
paper : 

"FitOTiDjsNOB,  B.  I.,  August  18, 1859. 

"This  is  to  certify  that  we,  H.  C.  Mathewson  and  Sarah  D.  Mathewson, 
both  of  Providence,  R.  I.,  do  hereby  acknowledge  ourselves  before  the  follow- 
ing witnesses  to  be  man  and  wife.  H.  C.  Mathewson. 

"Sabah  D.  Mathewson. 

"Signed  in  the  presence  of 
"C.  A.  Cabpentkb. 

"S.  J.  nOBTON." 

The  witness  Horton  was  a  clergyman,  then  residing  in  Connecti- 
cut. Another  person,  named  Connell,  swears  he  was  also  present 
when  the  paper  was  signed.  The  defendant  denies  the  legality  of 
the  marriage. 

The  statutes  of  Rhode  Island,  in  force  at  this  time,  contain  certain 
provisions  regulating  the  subject  of  marriage.  Bev.  St.-1857,  c.  184. 
By  section  7,  any  minister  or  elder  domiciled  in  the  state,  or  either 
justice  of  the  supreme  court,  may  join  persons  in  marriage.  Section 
9  prohibits  any  minister,  elder,  or  magistrate  from  joining  in  mar- 
riage any  person,  unless  they  shall  sign  and  deliver  to  such  minister, 
elder,  or  magistrate  a  certificate  setting  forth  their  names,  age,  color, 
occupation,  etc.  By  section  11  a  penalty  is  imposed  upon  the  min- 
ister, elder,  or  magistrate  who  shall  join  persons  in  marriage  without 
first  receiving  such  certificate.  By  section  14  the  solemnization  of 
marriage  is  required  to  be  in  the  presence  of  two  witnesses,  at  least, 
besides  the  minister,  elder,  or  magistrate  officiating.  Section  15  per- 
mits Quakers,  Friends,  and  Jews  to  marry  according  to  their  forms 
and  ceremonies.  Section  16  requires  the  parties  to  any  marriage, 
before  celebration,  .to  deliver  to  the  town  clerk  the  certificate  men- 
tioned in  section  9,  under  penalty  of  fine  or  imprisonment. 

It  is  clear  that  the  complainant  was  not  married  in  the  mode  laid 
down  by  statute.  The  minister  present  was  not  domiciled  in  the 
state.  It  does  not  appear  that  he  officiated  at  the  marriage.  He 
only  testifies  that  he  signed  the  paper,  and  that  those  whose  signa- 
tures appear,  signed  it.  The  parties  gave  no  certificate,  as  required 
by  statute.  But  while  this  marriage  was  not  according  to  the  form 
of  the  statute,  it  was  a  good  contract  of  marriage,  per  verba  de  pree- 
senti,  or  at  common  law,  so  called.  Marriage  has  long  since  been 
regarded  as  a  civil  contract,  the  essence  of  which  is  consent.  Nuptiat 
non  concuhitus,  sed  consensus  facit.     This,  says  Chancellor  EsNr,  ia 
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the  language  equally  of  the  common  and  oanon  law,  and  of  common 
reason.     2  Kent,  Comm.  51. 

At  common  law,  as  held  in  this  country,  and  until  recently,  it  would 
seem,  as  generally  understood  in  England,  persons  of  suitable  age 
might,  by  words  of  present  consent,  contract  a  valid  marriage  with- 
out the  presence  and  intervention  of  a  minister,  and  without  any  par- 
ticnlar  form  of  solemnization.  A  statute  may,  of  course,  take  away 
this  common-law  right ;  but  this  is  not  to  be  presumed.  Thd  right  is 
not  conferred  by  statute,  but  exists  independent  of  it,  and  therefore  it 
is  held  the  rule  does  not  apply  that  when  a  statute  directs  a  thing  to 
be  done  in  a  particular  way,  it  ia  void  if  done  in  any  other  way.  The 
construction  usually  adopted  is  that  when  the  statute  regulating  mar- 
riage is  directory  merely,  when  it  does  not  expressly  forbid  other  mar- 
riage contracts,  a  marriage  per  verba  de  prasenti,  or  at  common  law, 
is  good. 

It  will  be  observed  that  the  Rhode  Island  statute  is  directory  in 
form.  It  contains  no  words  making  marriage  a  uallity  unless  the 
statutory  form  is  complied  with.  It  nowhere  declares  that  marriages 
good  at  common  law  shall  be  void.  On  the  contrary,  section  13  says : 
"Whoever  shall  be  married  without  duly  proceeding  as  by  this  chap- 
ter is  required,  shall  be  fined  not  exceeding  fifty  dollars;"  which  im- 
plies that  marriage  may  be  contracted  independent  of  the  statutory 
form,  and  that  such  marriage  is  not  invalid,  but  that  the  parties  so 
married  shall  be  liable  to  a  penalty.  This  provision  is  in  marked 
contrast  with  the  earlier  sections  of  the  chapter,  where  the  statute  ex- 
pressly makes  marriages  within  the  prohibited  degrees  of  affinity  or 
consanguinity,  and  in  some  other  cases,  absolutely  null  and  void. 

We  think  a  careful  reading  of  the  whole  statute  impresses  the  mind 
with  the  conviction  that  while  the  legislature  intended  to  subject  to 
punishment  the  parties,  as  well  as  those  officiating,  who  might  fail 
to  observe  the  statutory  provisions,  it  was  not  the  intention  to  make 
maiTiages  void  by  reason  of  non-compliance,  and  thus  subject  par- 
ties to  aU  the  serious  consequences  which  would  flow  from  such  a  re- 
sult. 

Undoubtedly  the  legislature  could  prohibit  the  exercise  of  the  right 
of  marriage  except  in  the  way  prescribed  by  statute.  But  the  ques- 
tion here  is,  what  is  the  proper  rule  of  interpretation  under  a  statute 
liEe  that  of  Rhode  Island  ? 

Judge  Strong,  in  construing  a  statute  of  similar  character,  and 
speaking  for  the  supreme  court  of  the  United  States,  says: 

"No  doubt  a  statute  may  take  away  a  common-law  right;  but  there  is  al- 
ways a  presumption  that  the  legislature  has  no  such  intention  unless  it  be 
plainly  expressed.  A  statute  iniiy  declare  that  no  marriages  shall  be  valid 
unless  they  are  solemnized  in  a  prescribed  manner;  but  such  an  enactment  is 
a  very  diilerent  thing  from  a  law  requiring  all  marriages  to  be  entered  into 
in  the  presence  of  a  magistrate  or  a  clergyman,  or  that  it  be  preceded  by  a 
license,  or  publication  of  Inins,  or  b3  attested  by  witnesses.  Such  formal  pro- 
visions may  be  construed  as  merely  directory,  instead  of  being  treated  as  de- 
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Btructive  of  a  common-law  right  to  form  the  marriage  relation  by  words  of 
present  assent.  And  such,  we  think,  has  been  the  rule  generally  adopted  !■ 
construing  statutes  regulating  marriage.  Whatever  directions  they  may  give 
respecting  its  formation  or  solemnization,  courts  have  usually  held  a  mar- 
riage good  at  common  law  to  be  good  notwithstanding  the  statutes,  unless 
they  contain  express  words  of  nullity."  Meister  v.  Moore,  96  U.  S.  76,  79. 
And  see  the  remarks  of  Gkier,  J.,  in  Hallitt  v.  Collins,  10  How.  174, 181. 

The  weight  of  authority  seems  largely  to  sustain  this  view.  1  Bish. 
Mar.  &  Div.  §  283;  2  Greenl.  Ev.  §  460;  2  Kent,  Comm.  51 ;  Reeve, 
Dom.  Eel.  307;  Hvtchins  v.  Kimmell,  31  Mich.  126,  130;  Pearson 
V.  Howey,  6  Halst.  12 ;  Hantz  v.  Sealy,  6  Bin.  405 ;  Com.  v.  Stump, 
53  Pa.  St.  132;  Fenton  v.  Reed,  4  Johns.  52;  Jackson  v.  Winne,  7 
Wend.  47;  Rose  v.  Clark,  8  Paige,  574;  Starr  v.  Peck,  1  Hill,  270; 
Clayton  v.  Wardell,  4  N.  Y.  230;  Cheney  v.  Arnold,  15  N.  Y.  345; 
O'Gara  v.  Eisenlohr,  38  N.  Y.  296 ;  Duncan  v.  Duncan,  10  Ohio  St. 
181;  Carmichael  v.  State,  12  Ohio  St.  553;  Graham  v.  Bennet,  2 
Cal.  503;  Estate  of  McCausland,  52  Gal.  568;  Dumaretly  v.  Fishly, 
3  A.  K.  Marsh.  868;  Donnelly  y:  Donnelly's  Heirs,  8  B.  Mon.  113; 
Londonderry  v.  Chester,  2  N.  H.  268;  Newbury  v.  Brvnswic.k,  2  Vt. 
.151.  But  see  Northfield  v.  Plymouth,  20  Vt.  582;  StaU  v.  Murpky,  6 
Ala.  765 ;  Potier  v.  Barclay,  15  Ala.  439 ;  Yates  v.  Houston,  3  Tex. 
433;  Patton  v.  Philadelphia,  1  La.  Ann.  98;  Holmes  v.  Holmes,  6  La. 
463;  Cargile  v.  Wood,  63  Mo.  501;  Dyer  v.  Brannock,  66  Mo.  891. 

In  a  few  states  it  must  be  admitted  the  rule  is  different.  Milford 
V.  Worcester,  1  Mass.  48;  Com.  v.  Munson,  127  Mass.  459;  Denison 
V.  Denison,  35  Md.  361;  Cram  v.  Burnham,  5  Greenl.  213;  Z/tjjo- 
nia  V.  Buxton,  2  Greenl,  102;  6Va<e  v.  Samuel,  2  Dev.  &  B.  Law, 
177, 180;  Bob  v.  State,  2  Yerg.  177;  Grisham  v.  S<a<e,  Id.  589;  Z^wn- 
barton  v.  Franklin,  19  N.  H.  257. 

But  it  is  said  that  common-law  marriages  were  never  considered 
valid  in  Rhode  Island.  The  question  has  not  been  passed  upon  by 
the  state  court.  The  argument  is  based  upon  the  history  of  legisla- 
tion upon  the  subject,  and  especially  upon  the  older  statutes.  The 
earliest  statute  relating  to  marriage  was  passed  at  the  first  session  of 
the  general  assembly  ever  held  in  Rhode  Island,  in  1647,  and  it  pro- 
vided that  no  other  marriages  should  be  held  lawful  except  those  con- 
tracted according  to  the  form  of  the  statute.     The  act  declares : 

"No  contract  or  agreement  between  a  man  and  a  woman  toowneeach  otljer 
as  man  and  wife  shall  be  owned  from  henceforth  threwout  the  whole  colonie 
as  a  lawful  marriage,  nor  the  childrea  or  issue  so  coming  together  to  be  legiti- 
mate or  lawfullie  begotten,  but  such  as  are  in  the  first  place  with  the  parents, 
then  orderly  published  in  two  severall  meetings  of  the  townsmen,  and'lastly 
confirmed  before  the  head  oflBcer  of  the  town,  and  entered  into  the  towne  clerk's 
booke. " 

Then  follows  a  penalty  against  those  going  contrary  to  the  "present 
ordinance."     1  Col.  Rec.  187. 

By  act  of  March  17,  1656,  parties  were  required  to  publish  their 
intention  of  marriage,  and  objection  to  such  marriage  might  be  heard 
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before  two  magistrates,  when,  if  disallowed,  it  was  referred  to  the 
"general  court  of  tryalls."    Id.  330. 

The  act  of  May  3,  1665,  after  condemning  the  loose  observance  of 
the  statute  of  1647,  orders  that  act  and  subsequent  acts  to  be  punctu- 
ally observed,  and  inflicts  an  additional  penalty  of  fornication  on  per- 
sons who  should  presume  to  marry  otherwise,  or  live  together  as  man 
and  wife.  The  act  then  proceeds  expressly  to  validate  the  relations  of 
all  such  then  living  within  the  colony  "that  are  reputed  to  live  together 
as  man  and  wife  by  the  common  observation  or  account  of  their  neigh- 
borhood."    2  Col.  Bee.  104. 

By  the  act  of  1701  it  w«s  ordered  that  all  marriages  takd  place 
after  due  publication  of  intentions,  etc.,  and  a  fine  was  imposed  on 
ofScers  presuming  to  join  persons  in  marriage  without  such  publica- 
tion, excepting  those  married  according  to  the  laws,  customs,  and 
ceremonies  of  the  church  of  England,  and  Quakers.  The  exception 
was  afterwards  extended  to  Jews.  This  act  was  entitled  "An  act  for 
preventing  clandestine  marriages,"  and  this  same  title  we  find  in  the 
several  subsequent  revisions  of  the  statutes  until  the  revision  of  1857. 
3  Col.  Bee.  435;  Pub.  Laws  1663-1746,  p.  30;  Digest  of  1767,  pp. 
172-175. 

By  act  of  December,  1733,  settled  ministers  and  elders  of  every 
denomination  were  authocized  to  join  persons  in  marriage  after  due 
publication,  and  upon  receiving  certificate.  They  were  required  to 
keep  and  return  to  the  town  clerk  a  record  thereof  for  registry,  and 
a  fine  was  imposed  upon  them  for  marrying  without  publication.  4 
Col.  Bee.  p.  490;  Pub.  Laws  1663-1745,  p.  176. 

It  is  claimed  that  these  enactments  are  controlling,  and  that  they 
show  that  common-law  marriages  were  never  recognized  in  Bhode 
Island.  The  common  law  has  always  existed  in  Bhode  Island,  ex- 
cept so  far  as  modified  or  changed  by  statute.  This  is  true  uf  mar- 
riage, as  well  as  other  subjects.  The  legislature  may  have  seen  fit 
in  early  times  to  do  away  entirely  with  the  common  law,  and  to  make 
marriage  illegal  unless  it  conformed  to  the  statutory  regulations. 
But  if  the  legislature  had  at  any  time  repealed  all  statutes  on  the  sub- 
jects, the  common  law  would  have  been  revived.  And,  in  so  far  as 
the  legislature  has  seen  fit  to  change  the  statute,  to  make  it  less  re- 
strictive by  not  declaring  all  other  marriages  illegal,  as  in  the  earli- 
est enactments,  in  so  far  it  has  restored  the  common-law  right.  If, 
upon  a  proper  construction  of  the  statute  in  force,  we  find  the  com- 
mon-law right  is  not  denied,  then  it  still  exists,  though  it  may  not 
have  existed  under  former  and  different  statutes'.  Unless  the  stat- 
ute under  consideration,  upon  a  proper  construction,  prohibits  mar- 
riages per  verba  de  prasenti,  we  do  not  think  we  should,  by  implica- 
tion derived  from  old  sta'tutes,  decide  against  their  validity.  To 
make  marriages  void  and  children  illegitimate,  by  implication,  is  a 
serious  thing.  Because,  under  earlier  statutes,  a  mtirriage,  not  made 
in  conformity  therewith,  may  have  been  invalid,  we  do  not  feel  war- 
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ranted  in  implying  that  each  is  the  proper  interpretation  of  the  stat* 
ute  of  1857.  We  think  it  safer  to  hold  that  in  modifying  the  terms 
of  the  statute  the  legislature  intended  to  modify  the  law ;  and,  as  we 
have  before  said,  our  couolnsion  is  that  the  statute  of  1857  does  not 
make  a  marriage  per  verba  de  prasenti,  or  at  ooomion  law,  void ;  this 
being  the  construction  put  upon  similar  statateB  in  most  of  the  states, 
and  in  the  supreme  court  of  the  United  States. 

But  it  is  contended  that  marriage  per  verba  de  prasenti  was  not  a 
full  marriage  at  common  law,  that  it  was  only  a  partial  marriage, 
where  either  party  could  compel  the  other  to  go  before  the  ecclesias- 
tical conrt  and  complete  the  contract  in  facie  ecclesia.  Whatever 
view  may  now  be  taken  in  England  since  the  case  of  The  Qtuen  v. 
Millis,  decided  in  1844,  (10  Clark  &  F.  534,)  where  the  house  of  lords, 
upon  appeal,  were  evenly  divided  on  the  question,  the  adjudications 
io  this  country  from  the  earliest  times  have  established  the  full  valid- 
ity of  marriages  at  common  law.  This  k  the  view  taken  by  the  su- 
preme conrt  in  Meitter  v.  Moore,  and  by  Gbanoellor  £.bmt,  Judge 
Beevb,  Professor  Greenleaf,  Judge  Cooley,  and  Mr.  Bishop.  See 
authorities  before  cited.  Partial  marriages  have  never  been  recog- 
nized in  this  country.  We  have  no  established  church,  and  no  ec- 
clesiastical court  to  which  application  can  be  made  to  complete  the 
contract.  Our  situation  and  circumstances  would  necessarily  bring 
about  a  modification  of  the  common  law  as  recently  expounded  by 
English  courts. 

The  proposition  that  the  presence  and  intervention  of  a  person  "in 
holy  orders"  is  requisite  to  a  valid  marriage  at  common  law  in  this 
country,  is  contrary  to  the  opinion  of  our  ablest  jurists,  and  to  a  long 
line  of  adjudications.  It  would  indeed  have  seemed  strange  to  oar 
Puritan  forefathers,  if,  in  order  to  contract  a  legal  marriage,  they  bad 
been  obliged  to  bring  with  them  a  clergyman  of  the  church  of  Eng- 
land or  of  Bome  to  be  present  at  the  ceremony.  B'sh.  Mar.  &  Div. 
§  282. 

If  marriage  at  common  law  in  this  country,  by  words  of  present 
consent,  is  valid  and  complete,  then  clearly  the  widow  should  be  en- 
titled to  dower.     Scribner  on  Dower,  says,  (vol.  1,  p.  107:) 

"Under  our  system  of  laws  it  is  a  solecism  in  language  to  speak  of  a  mar- 
riage as  good  for  some  purposes  and  not  good  for  all, — as  a  marriage  which  is 
not  a  marriage.  And  it  may  be  safely  said  ttiat  in  those  states  where  the 
comts  already  have,  or  hereafter  shall  determine,  in  favor  of  the  validity  of 
private  marriages,  such  marriug^i  will  be  regarded  as  being  attended  with  ail 
the  civil  rights  and  obligations  which,  under  the  ecclesiastical  law,  flow  from 
a  marriage  duly  solemnized  in  facie  ecclesia,  and  tberefoie  that  they  confer 
upon  the  wife  the  right  to  dower." 

If  the  written  contract  entered  into  between  these  parties  in  the 
presence  of  witnesses — one  of  whom  was  a  clergyman — constitutes, 
as  we  hold  it  does,  a  valid  marriage  per  verba  de  prasenti,  it  can  make 
no  difference  if  their  previous  relations  were  unlawful;  nor  would  the 


Digitized  by 


Google 


KIBKPATBIOK  V.  AX>AMB.  ,  387 

faet  thai  either  party  afterwards  denied  the  marriage  be  safficient  to 
annul  the  Qontract. 

The  defendant  derived  title  from  Henry  C.  Mathewson.  The  evi- 
dence goes  to  prove  that  a  large  part  of  the  land,  at  the  time  it  was 
deeded,  was  oorered  by  tide* water,  and  therefore  it  is  claimed  the 
title  was  in  the  state,  (B  liley  v.  Burges,  11  B.  I.  330;)  but  this 
would  not  apply  to  the  remaining  portion,  in  which  vfe  bold  the  com* 
plainant  entitled  to  dower  as  the  lawful  widow  of  Henry  C.  Mithew* 
sou.     Bev.  St.  B.  I.  1857,  c.  202,  §  1. 


EiBKPATBiOE  and  others  v.  Adams  and  another. 
[Uirevit  Court.  W.  D.  Tsnneme.    April  30, 1884.) 

1.  OoHTRAOre— OAlfBI.Tiro — POTURBS— OpTioir. 

If  the  parties  intend  in  fact  to  buy  or  sell  actual  cotton,  to  be  delivered  at  a 
future  time  agreed  upon  by  ibem,  it  is  not  a  gambling  transaction,  alttiottgti 
tiiey  exercise  tlie  option  of  settling  the  difference  in  price  ra  her  than  mane 
delivery;  but  if  the  original  purpose  be  hot  to  deliver  cotton  but  to  use  the 
form  of  a  contract  for  a  genuiflo  salj,  as  a  method  of  muruly  speculating  in  the 
fluctuations  of  the  market  price,  the  contract  is  void,  although  there  be  an  op- 
tion of  veritable  sitle  and  delivery.  It  is  a  question  of  fact  lot  the  jury  to  de- 
termine the  intention. 

2.  Same -PRmciPAii  and  Aobnt— Brokbr. 

Where  the  principal  employs  an  agent  to  buy  "futures,"  if  the  dealings  be 
illegal  as  gambling  transactions,  the  agent  cannot  recover  his  advances  and 
commissions,  a.s  he  ia  the  active  agency  engaged  in  placing  the  contracts  and 
directing  the  business. 

3.  Samb— EJfowLEDaB  of  the  PrinoipaIi— Intbntioh  of  thb  Aobmt — Test  o>* 

ilil^EGALITy. 

Where  the  defendant  amplo^'ed  the  plaintiff  to  hay  "  futures  "  in  the  market 
of  the  plaintiff,  without  specific  instructions  or  restrictions,  the  plaintiff  may 
assume  that  Ihu  business  is  to  be  done  by  the  rules  or  custom  estal^lislied  for 
himself;  and  thedet'eadiint'skaoivleilgeof  that  custom  is  not  material ;  neither 
is  h.s  intention  to  engage  in  gambling  in  prices  material  in  determining  whether 
the  contracts  actually  made  were  illegal;  but  the  test  of  illegality  is  the  inten- 
tionof  the  plaintiff  and  lite  othjr  parties  toth.;  contracts.  If  they  intended  to 
make  contracts  for  actual  delivery,  and  not  for  gambling  in  prices,  the  defend- 
ant is  bound  for  the  advances  and  commissions,  although  he  intended  and 
supposed  he  was  only  gambling  in  prices. 

4.  Same— Evidence — Bukden  of  Phoof. 

While  the  law  presumes  that  every  man's  contracts  are  intended  to  bo  local 
until  the  contrary  appears,  and  the  defendant  who  sets  up  illegality  mint 
prove  it,  there  is  no  presumption  thit  any  p:irticular  contract  is  valid  or  in- 
valid, and  the  plaintiff  must  prove  the  case  made  liy  his  declaration.  In  do- 
ing this,  if  it  appears  that  the  dealin.;s  were  illegil,  he  cannot  recover,  and 
the  jury  U  to  follow  the  presump  ion  of  legality  only  where  there  is  no  proof 
wliatever  to  satisfv  them  to  the  contrary. 

5.  Nbw  TiiiAii — Vbkdict  against  the  Wkiout  of  the  Evidence. 

It  is  difficult  to  draw  the  line,  but  in  the  exercise  of  its  power  to  set  aside  a 
Terdict,  because  contnry  to  the  weight  of  the  evidence,  the  court  must  he  oare- 
ftil  not  to  subvert  the  right  of  trial  l)y  jury  by  usurping  the  function  of  deciding 
the  facts.  Where  there  is  substantial  evidence  to  support  the  verdict  the  court 
will  not  disturb  it  ximply  because  the  judge  may  differ  with  the  jury  about 
the  weight  of  the  evidence. 
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The  plaintiffs  sned  the  defendants  for  a  balance  dae  by  aceoant, 
and  the  plea  of  defendants  sets  up  that  the  balance  arose  ont  of  oon« 
tracts  for  gambling  in  "futures."  The  plaintiffs  were  commission 
merchants  doing  business  at  New  Orleans,  and  the  defendants,  coan< 
try  merchants  doing  business  at  Trezevant,  Tennessee.  During  the 
season  the  defendants  shipped  cotton  to  the  plaintiffs,  which  was 
sold  for  accouat\  of  defendants,  who  drew  drafts  in  the  usual  way. 
From  time  to  time  defendants  also  ordered  the  plaintiffs,  by  telegram 
and  letter,  to  buy  for  them  "one  March,"  "one  April,"  etc.,  and  would 
instruct  them  to  "cover  our  March,"  or  "close  our  Aprils,"  etc.  At 
the  end  of  the  season  there  was  a  balance  due  the  plaintiffs  on  the 
account.  The  senior  member  of  defendants'  firm  also  bad  an  account 
with  plaintiffs,  on  which  there  was  a  balance  due  him  about  equal  to 
the  balance  due  plaintiffs  from  the  defendants.  Correspondence 
about  settlements  arose,  in  which  representation  was  made  that  de- 
fendants were  in  need  of  money,  and  a  request  that  plaintiffs  should 
pay  what  was  due  the  senior  Adams  and  carry  over  the  firm  account 
until  the  next  season,  when  it  should  be  paid.  Plaintiffs  consented 
to  this,  and  forwarded  the  money  due  the  senior  Adams,  but  upon  its 
receipt  defendants  remitted  to  plaintiffs  the  sum  which  they  found 
due  on  account  of  shipments  of  cotton,  Jlnd  informed  them  that  the 
balance  due  for  losses  on  "futures"  would  not  be  paid;  whereupon 
this  suit  was  brought. 

The  plaintiffs  testified  that  they  were  members  of  the  New  Orleans 
cotton  exchange,  and  dealt  for  defendants  under  its  rules,  which  were 
put  in  evidence,  showing  the  forms  of  contracts  for  future  delivery, 
and  the  other  rules  governing  such  dealings.  They  explained  that 
"one  April"  meant  100  bales  of  cotton  for  delivery  in  April;  and 
showed  in  detail  all  the  dealings  had  on  the  orders  of  defendants  en- 
tering into  the  account,  and  exhibited  the  whole  correspondence  by 
telegram  and  letter.  They  testified  that  the  contracts  were  bona  fide, 
and  for  actual  delivery  in  every  case ;  that  they  were,  on  the  order 
of  defendants,  transferred  or  sold  before  maturity  to  other  parties; 
that  the  business  of  buying  and  selling  under  such  contracts  was  car- 
ried on  by  a  system  of  clearing-house  settlements  between  the  mer- 
chants or  brokers,  the  contracts  being  protected  by  margins  advanced 
by  them  on  account  of  defendants,  until  the  maturity  of  the  contract, 
when  the  cotton  was  either  actually  delivered  to  the  holder  of  the 
contract,  or  a  settlement  had  of  the  differences,  at  the  option  of  the 
holder.  They  testified  that,  as  a  matter  of  fact,  only  about  2  per 
cent,  of  the  conti-aots  were  settled  by  actual  delivery  of  cotton,  but 
that,  notwithstanding  this  fact,  it  was  well  understood  in  the  cotton 
exchange  that  these  contracts  were  for  bona  fide  sales  and  purchases 
of  real  cotton,  and  not  a  settlement  of  mere  differences,  as  in  the 
"bucket  shops." 

One  of  the  defendants  testified  that  they  knew  nothing  of  the  rules 
of  the  New  Orleans  cotton  exchange,  or  its  method  of  dealing,  and 
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that,  wishing  to  speonlate  in  "faturen,"  they  had  given  the  orders  to, 
plaintiffs ;  had  been  guided  in  their  dealings  bj  their  advice  as  to 
closing  out  the  contracts,  when  the  market  broke  down  and  the  panic 
ensaea,  out  of  which  the  losses  arose ;  and  that  they  had  no  inten- 
tion to  buy  or  sell  actual  cotton,  and  did  not  authorize  such  con- 
tracts, but  intended  only  to  speculate  in  prices. 
The  court  charged  the  jury  as  follows : 

Hammond,  J.  The  plaintiffs  were  commission  merchants  in  the  cotton 
trade,  and  the  defendants  were  their  customers.  The  suit  is  tliat  of  tke  factor 
against  the  customer  for  the  balance  of  accoimt.  There  were  between  the 
parties  "spot"  transactions  and  transactions  in  "futures."  The  former,  cov- 
ering cotton  in  fact  consigned  to  the  factor  and  sold  for  the  account  of  the 
customer,  have  been  fully  settled  by  the  parties,  and  are  eliminated  from  the 
account,  the  l>alance  claimed  being  wholly  composed  of  advances  made  by  the 
factor  for  the  customer  on  account  of  the  transactions  iu  "futures"  and  the 
factor's  commissions. 

Before  considering  the  subject  of  gambling  in  its  bearing  on  this  suit  it  is 
proper  to  di-spel  any  confusion  that  may  exist  in  the  minds  of  the  jury  as  to 
the  relation  of  certain  facts  in  proof  to  the  main  inquiry: 

First.  This  is  not,  in  any  sense,  a  suit  upon  the  gambling  contracts,  if  they 
be  such,  involved  in  the  controversy.  These  have  beau  settled,  and  the  losses 
paid  by  Kirkpatdck  &  Co.,  who  are  suing  for  the  moneys  advanced  to  pay 
these  losses  and'  their  commissions  as  factors.  There  can  be  no  question  on 
the  facts  of  this  case  that  they  were  requested  to  advance  the  money  by  the 
defendants,  and  that  they  have  performed  the  services  entitling  them  to  com- 
missions, if  you  And  in  the  end  that  there  was  no  gambling  iu  the  business. 
But  Kirkpatrick  &  Co.  claim  that  although  Adams  &  Son  may  have  been  gam- 
b.'ing  with  divers  and  sundry  persons  to  this  court  and  jury  wholly  unknown, 
they  are  entitled  to  recover  their  advances  notwithstanding.  There  may  be, 
and  often  are,  cii-ciirastances  when  a  commission  merchant  or  other  agent, 
having  full  knowledge  that  his  customer  has  been  engaged  in  tlie  illegal  bus- 
iness of  gambhng  in  the  fluctuations  of  price  of  a  commodity,  may  recover  for 
his  advances  to  pay  the  losses.  But  we  need  not  here  stop  to  inquire  about 
those  circumstances,  because  whatever  may  have  lieen  the  precise,  legal  char- 
acter of  the  defendants'  dealings,  Kirkpatrick  &  Co.  had  not  only  knowledge, 
but  were  active  participants  in  them.  They  knew  vastly  more  about  them 
than  the  defendants  did,  and  were  far  more  active  in  the  matter  thai^  the  de- 
fendants were.  If  Adams  &  Son  were  gambling  with  Kirkpatrick  &  Co.'s 
money,  the  Litter  knew  aU  about  it,  assented  to  it,  advanced  it  for  the  pur- 
pose, and  willingly  played  the  game  for  their  principals.  There  cannot  be  a 
doubt  of  this  on  the  proof,  and  we  may  dismiss  that  contention  from  the  case. 
The  plaintiffs  cannot  recover  unless  the  defendants  and  the  unknown  persons 
from  whom  they  bought,  and  to  whom  they  sold,  under  the  guidance  of  the 
plaintiffs,  were  engaged  in  legitimate  trade. 

Second.  There  lias  been  some  contention  about  the  knowledge  Adams  & 
Son  had  of  the  cotton  exchange  rules  and  customs, — not  in  reference  to  any  > 
supposed  defense  arising  out  of  the  clearing-house  usage  of  settling  the  con- 
tract,— for  neither  in  the  proof  nor  argument  has  any  such  defense  been  sug- 
gested as  that,  by  the  clearing-house  arrangements,  Kirkpatrick  &  Co.  were 
dealing  inconsistently  or  in  hostility  to  their  relation  as  agent  for  Adams  & 
Sot,  and  the  court  will  therefore  assume  that  the  incidental  mention  of  the 
clearing-house  usage  bas  no  effect  on  the  case,  and  that  Kirkpatrick  &  Co. 
closed  out  the  contrasts  directly  with  the  pai°ties  with  whom  they  were  made. 

But  Adams  &  Son  claim  that,  because  they  knew  nothing  of  the  rules  of 
the  cotton  exchange  in  the  matter  of  the  forms,  covenants,  or  stipulations 
T.20jno.5— 19 
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C9ntained  in  the  contracts  given  in  evidence,  they  are  in  no  sense  bound  by 
them.  They  say  they  were  dealing  in  "futures,"  employed  Kirkpatrick  &  Co. 
to  place  them,  and  that  if  they  chose  to  operate  under  the  rules  of  the  cottoa 
erchange  that  waa  their  affair,  and  the  rules  cannot  be  invoked  to  bind 
them  or  aid  as  evidence  in  determining  the  real  intention  of  the  parties  as 
to  the  characterof  the  contract.  There  is  considerable  force  in  this,  as  there 
is  in  the  other  argument  made  in  behalf  of  defendants  based  upon  it,  that 
whatever  Kirkpatrick  &  Co.  were  doing  in  New  Orleans,  with  the  unknown 
people  with  whom  they  were  trading,  in  behalf  of  Adams  &  Son,  they  them- 
selves knew  Adams  &  Son  were  gambling  in  "futures;"  that  Adams  &  Son 
had  no  bther  intention  than  to  so  gamble,  and  therefore  they  were  not  author- 
<ized  to  make  any  but  gambling  contracts  for  Adams  &  Son,  and  if,  under 
the  rules  or  otherwise,  they  made  legitimate  contracts  they  exceeded  their 
authority  as  agents.  In  other  words,  defendants  say:  We  employed  you  to 
do  our  gambling  for  us  and  not  to  bind  us  to  valid  contracts  for  the  sale  and 
future  delivery  of  cotton. 

Forcible  as  this  is,  the  court  does  not  think  it  founded  on  any  proof  before 
the  jury,  or  that  it  is  prop!5r  to  submit  it  as  a  possible  or  fair  inference  the 
jury  might,  on  their  responsibility,  make  from  the  facts  disputed  or  undis- 
puted. It  is  apparent  from  the  proof  that  Adams  <&  Son  gave  no  speciflc  di- 
rections to  their  agents.  They  did  not  tell  them  in  terms  to  do  anything; 
their  orders  were,  "boy  us  one  April,"  etc.  What  was  in  their  own  minds  as 
to  this  order  may  have  been  one  thing,  and  what  was  understood  by  Kirkpat- 
rick &  Co.  may  have  been  another.  The  law  presumes  it  was  an  order  to  do 
a  legal  thing,  not  an  illegal  thing,  and  Kirkpatrick  &  Co.  had,  in  the  absence 
of  specific  directions,  a  right  to  assume  that  it  meant  a  legitimate  ti'ansac- 
tion,  if  there  were  any  to  which  it  could  apply,  and  not  an  illegal  one.  More- 
over, while  Adams  &  Son  may  have  had,  and  did,  perhaps,  have,  a  very  con- 
fused notion  of  the  details  of  dealing  in  "futures, "  they  employed  these  agents 
to  do  their  dealing  In  the  most  general  way  possible.  The  agents  were  far 
miliar  with  the  business  in  hand,  and  were  employed  because  of  their  famil- 
iarity. Adams.&  Son  could  scarcely  have  done  the  business  without  a  broker; 
they  knew  very  well  that  brokers  deal  according  to  customs  and  usages  in 
their  business,  whether  these  customs  and  usages  come  from  the  general  law 
or  are  established  by  the  course  of  dealing  in  the  market  through  rules  made 
by  the  brokers  themselves  or  otherwise.  These  brokers  were  employed  as 
such  to  deal  for  Adams  &  Son  in  the  market  of  the  brokers,  and,  in  the  ab- 
sence of  specific  instructions,  they  were  agents  authorized  to  use  their  own 
discretion  about  the  business,  and  Adams  &  Son  are  bound,  by  the  legal 
contracts  made  for  them,  as  long  as  the  discretion  of  the  agents  is  exercised 
within  the  scope  of  their  instructions  and  was'  reasonable.  Their  orders 
were  simply  to  buy  or  sell  for  future  delivery,  and,  in  doing  this,  it  wjw 
their  privilege  to  follow  the  usages  of  their  business,  whether  established  by 
the  rules  of  the  cotton  exchange  or  in  some  other  way.  As  between  them 
and  Adams  &  Son,  it  was  a  usage  of  their  own.  They  were  th«  rules  of 
dealing  between  a  broker  and  his  customer,  and,  when  limited  to  their  deal- 
ings with  each  other,  as  it  is  in  this  oase,  the  inquiry  about  the  extent  of 
the  agent's  authority  in  making  the  particular  contract  is  in  no  way  depend- 
ent on  the  principal's  knowledge  of  the  usage  or  rules.  Kirkpatrick  &  Co. 
were  employed  by  Adams  &  Son  to  make  contracts  for  them  in  the  market  at 
New  Orleans,  not  according  to  the  knowledge  of  Adams  &  Son  aoout  the 
business,  but  according  to  the  knowledge  and  skill  of  Kirkpatrick  &  Co. 
about  that  business ;  and  our  inquiry  here  about  the  character  of  the  contracts. 
In  resppctto  their  being  lawful  or  gambling  contracts,  is  limited  strictly  to 
the  facts  and  circumstances  entering  into  the  dealings  between  Kirkpatrick 
&  Co.  and  the  unknown  persons  yrith  whom  they  mside  the  contracts.  It  is 
not  the  intention  of  Adams  &  Son  about  which  we  are  to  inquire,  but  of 
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Kirkpatrick  &  Co.,  their  agents,  wbo  made  the  contractn  under  the  broadest 
authoritr,  and  without  specific  instructions  as  to  details  and  the  unknown 
persons  with  whom  they  dealt. 

We  come  now  to  the  chief  and  only  important  question  of  controversy  be- 
tween the  parties,  and  it  is  one  of  fact,  gentlemen  of  the  jury,  for  you  alone - 
to  determine.  All  the  court  can  do  is  to  direct  your  minds  to  the  principles 
at  law  involved  in  its  determination,  and  it  is  for  you  to  weigh  the  prooC  in 
all  its  bearings  and  decide  whether  or  not  Kirkpatrick  &  Cft.,  the  agents  of 
the  defendante,  and  the  unknown  persons  with  whom  they  made  the  con- 
tracts, intended  in  those  particular  instances  to  sell  and  buy  cotton  as  a  com- 
uodity  to  be  delivered  by  the  seller  to  the  buyer  at  a  time  agreed  upon  in  the 
future,  or  only  to  speculate  in  the  fluctuations  of  the  market,  using  imaginary 
and  wholly  mythical  bales  of  cotton  ns  a  basis  of  the  speculation.  If  they 
bought  and  sold  in  good  faith,  for  actual  delivery,  they  had  a  right  to  do  all 
they  did;  but  if  they  did  not  intend  to  buy  and  aeil  for  actual  delivery  it  was 
a  gambling  transaction,  void  in  toto,  and  the  defendants  are  In  no  way  liable 
to  pay  this  account.  It  is  not  suffloient  that  the  parties  reserved  to  them- 
selves an  option  of  converting  the  contracts  into  a  real  transaction  of  buying 
and  selling  for  actual  delivery  if  the  original  intention  was  to  make  a  con- 
tract which  contemplated  in  fact  no  delivery,  but  a  mere  adjustment  of  dif- 
ferences in  prices.  It  would  be  none  the  less  a  gambling  transaction  if  such 
was  the  original  purpose,  because  of  the  option.  And,  on  the  other  hand,  if 
the  original  purpose  was  to  actually  deliver  the  cotton  at  the  time  named  in 
the  contract,  the  fact  that  the  parties  agreed  not  to  deliver,  but  to  settle  on  a 
basis  of  difference  in  prices,  does  not  make  it  a  gambling  transaction.  The 
existence  of  the  option  in  the  contract  is  merely  one  element  of  faot  to  which 
you  may  look,  with  all  the  others,  in  arriving  at  the  real  bona  fid»  intention 
of  the  parties.  And  so  of  the  whole  contract  and  all  its  stipulations.  You 
are  not  confined  ito  its  terms  in  deciding  the  question  of  intention.  It  may 
be  fair  enough  on  its  face  and  express  all  the  purposes  of  a  fair  transaction, 
and  present  all  the  features  of  a  genuine  contract  to  buy  and  sell  actual  cotton, 
yet  if  you  can  see  from  the  proof  in  the  case  that  it  was  not  a  genuine  con- 
tract to  buy  and  sell  actual  cotton,  but  a  contract  to  use  the  simulation  of  a 
genuine  contract  for  actual  cotton  as  a  real  contract  for  mere  speculation  in 
prices,  the  plaintiffs  cannot  recover.  Every  contract  to  speculate  in  prices 
must  be  necessarily,  in  form,  a  contract  of  buying  and  selling,  unless  it  is  a 
mere  bet  in  the  usual  form  that  on  a  certain  day  cotton  will  be  such  a  price. 
It  is  not  merely  this  kind  of  wagers  or  bets  that  the  law  condemns  as  gam- 
bling. It  denounces  all  transactions  that  are  not  genuine  contracts  to  buy  and 
sell  the  actual  commodity  as  mere  gambling.  Everybody  has  a  right  to  spec- 
ulate in  prices  if  he  does  it  through  bona  fide  contracts. for  actual  sale  and  de- 
livery of  the  commodity,  but  no  one  has  a  right  to  speculate  through  mere 
imaginary  buying  and  selling  in  which  the  parties  do  not  intend  in  fact  to 
transfer  "the  commodity,  but  only  to  meet  together  and  pay  the  difference. 
You  will  see  then  how  plain  and  simple  your  inquiry  is  in  this  case.  It  nar- 
rows itself  down  to  the  one  question,  of  intention  of  the  parties;  and  the  real 
facts  of  the  transactions,  whatever  the'.r  fonn,  are  the  subject  of  your  inquiry. 
Did  Kirkpatrick  &  Co.  and  the  unknown  persons  in  making  the?e  contracts 
really  intend  to  buy  and  sell  actual  cotton,  or  did  they  merely  intend  to  settle 
the  profits  or  losses  without  any  actual  buying  and  selling?  If  you  find  the 
contracts  were  for  actual  cotton  to  be  delivered  according  to  the  stipulations, 
your  verdict  must  be  for  the  plaintiffs;  if  they  were  not  contracts  for  actual 
delivery,  you  must  find  for  the  defenditiits. 

A  good  deal  has  been  saiJ  about  tlie  burden  of  proof;  it  is  a  very  simple 
matter.  The  law  does  not  presume  that  these  contracts  were  either  valid  or 
invalid,  and  you  are  to  determine  that  question  from  the  facts  as  you  find 
them  in  the  case.    The  law  does  presume,  in  the  absence  of  all  proof  to  the 
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contrary,  that  men  do  not  violate  the  law  or  its  policy,  and  that  in  their  deal> 
ings  with  each  other  they  comply  with  the  law  and  ita  policy,  and  intend  to 
obey  it.  But  this  is  all.  The  plaintiffs  must  show  that  the  defendants  owe 
them  money  according  to  their  declaration  in  the  case.  Tlie  law  doea  not 
presume  the  money  is  due  because  there  have  been  deaUngs  between  them; 
and  if,  from  the  nature  and  character  of  the  deaJings  the  plaintiffs  rely  on  to 
show  the  indebtedness,  you  can  see  that  those  dealings  were  illegal  and  con- 
trary to  law,  there  can  be  no  recovery.  In  the  absence  of  proof  of  illegality 
yon  are  to  assume  them  to  be  legal,  and,  the  defendants  having  .set  up  the  aU 
leged  illegality  by  their  plea,  your  inquiry  is,  does  the  proof  show  that  the 
contracts  were  legal  or  illegal  ?  If  no  satisfactory  proof  of  facts  making  them 
illegal  is  given,  you  follow  the  picsumption  of  legality;  but  if  there  be  proof 
of  illegality,  you  take  the  whole  testimony  into  consideration  as  in  all  other 
cases,  and  decide  according  to  its  weight  and  value. 

Much  has  been  said  about  the  character  of  this  defense  calculated  to  preju- 
dice  the  defendadts  by  appealing  to  that  natural  repugnance  wliich  all  men 
feel  toward  those  who  plead  the  "baby  act,"  the  "gambling  act,"  the  "usury 
act,"  etc.  There  is  a  pretty  general  sentiment  that  a  man  who  is  willing  to 
pocket  the  profits  of  illegal  dealings  should  manfully  pay  the  lueses.  It  finds 
an  expression  in  the  maxim  that  "there  is  honor  among  thieves;"  but  when  a 
man  is  found  who  does  not  recognize  the  code  which  demands  a  compliance 
with  the  roles  of  that  honor  which  prevails  among  gamblers,  and  he  appeals 
to  the  Code  of  Tennessee  and  rejects  the  gambler's  "code,"  courts  and  juries 
must  enforce  the  Code  of  Tennessee  and  have  no  jurisdiction  of  the  other. 
The  law  encouraged  men  to  make  the  defense,  and  you  should  abolish  all 
prejudice  against  it  and  decide  the  issue  in  this  case  according  to  law,  with- 
out partiality,  prejudice,  fear,  or  favor  from  any  source.  I  know  you  will  do 
this. 

The  jury  rendered  a  verdict  for  $1,493.83,  the  amonnt  sued  for  by 
plaintiffs. 

Motion  for  nev  trial. 

Oeo.  Oantt  and  Spl.  Hill,  for  plaintiffs. 

fV.  W.  Murray  and  J.  R.  Hawkins,  for  defendants. 

Haumond,  J.,  {orally.)  The  motion  mast  be  overruled.  The  case 
was  submitted  fairly  to  the  jury,  and  their  is  evidence  to  sustain  their 
verdict.  It  may  be  that  if  the  case  had  been  tried  by  the  court  alone 
a  different  resvit  would  have  been  reached,  or,  if  the  jadge  of  the 
court  had  been  one  of  the  jury,  he  might  have  drawn  different  infer- 
ences from  the  facts,  and  insisted  on  a  different  verdict.  Bat  it 
would  be  a  mere  usurpation  of  the  functions  of  a  jury  for  the  court  to- 
set  aside  the  verdict  because  it  might  or  would  have  given  a  different 
one. 

The  trial  by  jury  is  a  constitutional  right  of  the  parties,  and  ibis 
means  the  concurrent  judgment 'of  12  men,  on  questions  of  fact,  and 
not  the  single  judgment  of  the  judge  of  the  court,  who  cannot  lawfully 
set  aside  verdicts  until  one  is  procured  in  accordance  with  his  own 
judgment  of  the  facts.  This  court  is  committed  to  this  view  of  the 
law  by  several  reported  opinions,  and  its  almost  invariable  practice 
not  to  disturb  verdicts  on  the  ground  that  they  were  contrary  to  the 
judge's  opinion  of  the  weight  of  the  evidence.  The  power  to  do  this 
in  a  proper  case  is  not  denied;  but,  under  our  practice,  where  the  pox- 
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ties  desire  to  try  the  facts  by  the  court,  they  may  so  stipulate  and 
take  its  jadgment;  or  where  the  court,  on  a  motion  for  a  new  trial, 
would  not  be  satisfied  to  let  a  verdict  stand,  it  should  direct  a  verdict 
for  the  proper  party.  It  is  only  where  the  jury  has  been  misled,  mis- 
inatructed,  or  so  plainly  acts  from  prejudice,  passion,  or  other  un- 
known influence  that  the  court  can  see  that  their  verdict  must  be  the 
product  of  some  such  influence.and  not  a  deliberate  judgment  on  the 
evidence,  that  it  should  be  i^et  aside.  It  should  not,  in  my  judgment, 
be  set  at  naught  simply  because  the  judge  does  not  like  it  or  has  a 
different  notion  from  the  jury  as  to  the  weight  of  the  evidence.  The 
line  is  difficult  to  draw,  but  the  leading  consideration  is  the  preser- 
vation of  trial  by  jury  and  a  care  not  to  usurp  their  function  while 
protecting  the  parties  from  partial,  improper,  or  corrupt  verdicts. 
The  jury  should  decide  the  facts,  and  parties  who  go  before  it  should 
cheerfully  submit  to  their  decision,  and  not  experiment,  first  with  the 
jury,  and  th^n  with  the  court  if  the  jury  decides  advfersely.  There 
nxust  be  an  end  somewhere,  and  this  jury  may  as  well  end  this  case 
as  another. 

The  law  was  charged  strictly  accoMing  to  the  adjudged  cases  of 
Irwin  V.  WiLliar,  4  Sup.  Ct.  Eep.  160,  (to  appear  in  110  U.  S.  499,) 
and  Marshall  v.  Thruston,  3  Lea,  740,  and  very  favorably  to  defend- 
ants. Both  sides  seemed  contented,  and  neither  made  exceptions  to 
the  charge.  Since  the  verdict  it  has  been  subjected  to  a  searching 
scrutiny,  as  is  proper,  to  find  some  error.  The  court  does  not  see  that 
the  jury  could  have  been  misled  by  it.  If  the  court  had  directed  a 
verdict  for  the  plaintiffs  there  would  have  been  great  complaint  by 
defendants,  and  if  for  defendants  alike  complaint  by  plaintiffs,  and 
justly  so,  for  it  is  a  clear  case  for  the  jury  to  determine. 

It  is  as  plain  to  the  court  as  a  mathematical  demonstration  that 
there  is  no  foundation  for  the  objection  that  the  court  eliminated 
from  the  consideration  of  the  jury  the  intention  of  Adams  &  Son  to 
gamble  in  prices.  Both  sides  argued  the  case,  and  tried  it  from  first 
to  last,  on  the  question  whether  the  contfacts  out  of  which  the  con- 
troversy arises  were  gambling  contracts  or  not.  Here  are  contracts  A, 
B,  and  G,  etc.,  each  for  100  bales  of  cotton,  and  the  contention  is  that 
they  were  not  contracts  for  actual  delivery,  but  for  mere  speculation 
in  differences.  Now,  Adams  &  Son  did  not,  in  fact,  make  these  con- 
tracts ;  they  were  hundreds  of  miles  away,  had  no  dealings  with  the 
other  contracting  parties,  and  were  ignorant  of  all  the  details  of  the 
transactions.  How,  then,  can  their  intention  enter  into  the  deter- 
mination of  the  question  whether  they  were  gambling  contracts  or 
not  ?  They  employed  an  agent  to  make  the  contracts,  without  spe- 
cific instructions  about  the  details;  and,  in  testing  the  legality  of  the 
contracts,  we  must  necessarily  inquire  about  the  intention  of  the 
agent  and  the  other  parties.  The  principal  may  have  intended  to 
gamble,  to  pocket  the  profits  and  repudiate  the  losses,  but  if  the  agent 
was  not  engaged  in  the  gambling  business,  and  supposed  his  piinci* 
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pal  was  willing  to  speculate  for  future  prices  in  a  lawful  way,  the 
principal  cannot,  on  the  facts  of  this  case,  defend  against  the  agent's 
advances  on  the  theory  that  he  was  only  gambling.     The  eoort  is  sat- 
isfied  with  the  charge  in  that  respect,  and  its  treatment  of  that  sob- 
ject.    Eirkpatrick  &  Co.  were  employed  to  do  the  dealing  in  'f  atares." 
and  there  were  no  restrictions  on  their  discretion  and  no  instraetiovs 
to  them.     Hence  they  might  bind  their  principals  to  legisimste  deti- 
ings  as  well  as  imperii  their  advances  by  gambling.     Thexc  might  be 
some  force  in  saying  that  they  were  not  anthorized  to  bind  the  phn- 
cipals  except  by  lawful  dealings,  and  therefore  the  prmrrpalB  were 
not  liable  for  the  losses  by  illegal  gambling  transactions;  but  it  is  a 
strange  doctrine  that,  being  uninstrnoted  and  unrestrietML  the  agent 
mnst  lose  bia  advances  in  lawful  dealings  because  his  pnacstpal  in- 
tended to  violate  the  law  against  gambling  and  sapposed  lie  was  do- 
ing  this. 

Overrule  the  motion. 


Unitbd  States  ex  rel.  Hatt  v.  Boabd  or  Dibeotobs  or  ixtOr 
PENDENT  SoHooL-DisTBioT  OF  MoMOHA  and  anochw 

{Oireait  Court,  S.  D.  lova,  O.  D.    May  Term,  1884.) 

Tazkb — Cbktivioatb  of  AxocnfT — Boabd  or  Dirrctors  or  Sc:KoaB.-Tf^TKicT— 
Limitation — County  Board  or  Supervisors — Lkvt  or  Taxe» — ^motrsr— 
Makdamus. 

Tbe  laws  of  Iowa  examined,  and  held  that  tbeie  is  no  limita^inp.  opim  the 
amount  which  a  board  of  directors  of  an  independent  8chooI-disin:r  mar  cer- 
tify to  as  a  tax  necessary  to  raise  funds  to  meut  the  interest  and  ^muripal  of 
bonds  properly  issued  under  the  authority  of  a  vote  of  the  elector-  li  ibe  dis- 
trict ;.  and  it  is  the  duty  of  the  board  of  supervisors  of  a  county  to  Itf<-r  lue  vote 
certified  by  the  directors,  and  a  writ  of  mandamut  to  compel  Unas,  u  do  so 
may  be  issued.  ' 

Demurrer  to  return  to  Mandtmus, 

Parsons  dt  Runnells,  for  relator. 

Mitchell  dc  Dudley,  for  respondents. 

Sbiras,  J.  At  the  October  term,  1883,  of  this  court  an  aTt^cmctive 
writ  of  mandamus  was  issued  in  tbe  above  cause,  requiring  ~Jt»  T*aard 
of  supervisors  of  Clayton  county,  Iowa,  to  levy  the  full  tax  rrfrt:5ed 
to  them  by  the  board  of  directors  of  the  independent  schooi— ii^crict 
of  Monona,  for  the  purpose  of  paying  the  judgment  in  femr  rr  ^be 
relator.  It  appears  that  the  board  of  directors  of  the  schoot-C;=CT!rt, 
in  obedience  to  a  writ  of  mmdamus  from  this  court,  had  eer^aifi  a 
tax  of  75  mills  on  the  dollar  to  the  board  of  supervisors  as  r  le  r^te 
needed  to  pay  the  amount  of  the  judgment  in  favor  of  th«  r~:l-^^. 
The  board  of  supervisors  refused  to  levy  a  tax  greater  than  1-  ■»>-  ■■ 
on  tbe  dollar,  and  thereupon  the  relator  procured  the  issuanew  re  an 
alternative  writ  to  the  board  of  supsrvisors,  requiring  the  fecttrl  ut 
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levy  the  tax  certified  by  the  directors,  or  to  show  cause  to  the  con- 
trary. The  board  of  saperrisors  file  a  return  to  the  writ,  setting 
forth  that  under  the  statutes  of  Iowa  10  mills  is  the  highest  rate  of 
taxation  allowed  in  the  independent  sohool-districts  for  school-house 
fund,  including  the  payment  of  debts  incurred  in  the  erection  of 
school-houses,  and  that  the  board  of  supervisors  cannot,  therefore,  be 
required  to  levy  a  tax  in  excess  of  that  rate  for  the  payment  of  the 
judgment  due  relator.  To  this  return  a  demurrer  was  filed  on  behalf 
of  the  relator,  and  thereby  the  qaesticm  is  presented  whether  the  prop- 
arty  of  independent  districts  can  be  subjected  to  a  tax  greater  than 
10  mills,  in  any  one  year,  for  the  purposes  embraced  within  what  is 
known  as  ''the  school-house  fund." 

In  the  case  of  17.  S.  v.  County  o^  Macon,  99  D.  8.  582,  it  was  ruled 
that  the  court  could  by  mandamus  only  bring  into  operation  the  power 
and  right  of  taxation  existing  at  the  time  the  debt  was  created,  and 
such  increase  of  the  right  of  taxation  as  might  have  been  conferred 
upon  the  county  after  the  creation  of  the  debt.    In  other  words,  it 

■  was  held  that  if,  by  the  terms  of  the  special  act  providing  for  the  is- 
suing of  the  bonds,  or  of  the  general  statutes  of  the  state,  a  limita- 
tion upon  the  rate  of  taxation  was  fixed,  the  purchasers  of  the  bonds 
took  the  same  subject  to  this  limitation,  and  that  the  court  could 
not  compel  the  levy  of  a  tax  in  excess  of  this  rate,  even  if  it  should 
appear  that  the  rate  thus  fixed  by  the  statute  was  wholly  inadequate 
to  meet  the  demands  against  the  county. 

The  question,  therefore,  for  determination  is  whether,  at  the  time 
the  bonds  were  issued  by  the  independent  district  of  Monona,  there 
was  a  limit  upon  the  rate  of  taxation  by  independent  districts,  and,  if 
so,  whether  this  limitation  has  since  been  removed.  The  ninth  gen- 
eral assembly  of  this  state  passed  an  act  providing  for  the  organiza- 
tion of  school-districts  and  of  independent  districts.  By  section  7  of 
this  act  is  declared  the  powers  that  belong  to  the  electors  of  the 

,  district  when  assembled  at  the  annual  meeting,  among  which  is  the 
power  "to  vote  such  tax,  not  exceeding  five  mills  on  the  dollar  in  any 
one  year,  on  the  taxable  property  of  the  district  township,  as  the 
meeting  shall  deem  sufficient,  for  the  purchase  of  grounds  and  the 
construction  of  the  necessary  school-houses  for  the  use  of  the  sub- 
districts,  and  for  the  payment  of  any  debts  contracted  for  the  erection 
of  school-houses,  and  for  procuring  district  libraries  and  apparatus 
for  the  schools."  Sections  84  to  91,  inclusive,  provide  for  the  creation 
of  independent  districts,  no  special  provision  being  found  therein 
touching  the  levy  of  taxes  for  any  purpose ;  it  being,  however,  declared 
in  section  89  that  such  school-districts  "shall  be  governed  by  the  laws 
enacted  for  the  regulation  of  district  townships,  so  far  as  the  same 
may  be  applicable. " 

The  tenth  general  assembly,  by  an  act  approved  March  19,  1864, 
amended  section  89  of  the  act  of  the  ninth  general  assembly  by  add- 
ing thereto  the  following: 


Digitized  by 


Google 


896  FSDSBAL  BBP0BTB9. 

"Provided,  that  It  ahall  be  lawful  for  the  electota  of  anj  Independent 

school-district,  at  the  annual  meeting,  to  vote  a  tax  not  exceeding  ten  mills  on 
the  dollar,  in  any  one  year,  on  the  taxable  property  of  such  district,  as  the 
meeting  may  deem  sufficient,  for  tlie  purchase  of  grounds  and  the  construction 
of  the  necessary  school-houses  for  the  use  of  such  independent  district,  and 
for  the  payment  of  any  debts  contracted  fur  the  erection  of  such  school-houses, 
and  for  procuring  library  and  apparatus  for  the  use  of  the  schools  of  such 
Independent  district." 

The  twelfth  general  asaembly,  by  an  act  approved  April  5,  1868, 
empowered  independent  school-districts  to  borrow  money  for  the  erec- 
tion and  completion  of  school-houses,  and  antborized  the  issuing  of 
negotiable  bonds  for  that  purpose,  under  certain  restrictions  set  forth 
in  the  act.     By  section  3  it  is  provided  that — 

"Nothing  In  this  act  shall  be  deemed  to  conflict  or  Interfere  with  subdivis- 
ion five  of  section  seven  of  chapter  one  hundred  and  seventy-two  of  the  liHws 
of  the  Ninth  General  Assembly  of  the  state  of  Iowa;  but  in  the  event  the 
electors  of  an  independent  school-district  which  has  issued  bonds,  shall,  at  the 
annual  meeting  in  March  for  any  year,  fail  to  vote  sufficient  school-house 
tax  to  raise  a  sum  equal  to  the  interest  on  the  outstanding  bonds  which  will 
accrue  during  the  then  coming  year,  and  such  pro  rata  portion  of  the  princi- 
pal as  will  liquidate  and  pay  oti  said  bonds  at  maturity,  than  it  shall  be  law- 
ful for  the  school  board  of  such  district  to  vote  a  sufficient  per  cent,  on  the 
taxable  property  of  the  district  to  pay  siich  interest  and  sucli  pro  rata  portion 
of  the  principal  as  will  pay  said  bonds  in  full  by  the  time  of  their  maturity, 
and  shall  cause  the  same  to  be  certified  and  collected  the  same  as  other  school 
taxes." 

On  behalf  of  the  respondents,  it  is  claimed  that  the  bonds  owned  by 
the  relator  were  issued  under  the  provisions  of  this  act,  and  that  the 
clause  providing  that  nothing  in  the  act  shall  be  deemed  to  conflict 
or  interfere  with  subdivision  5  of  section  7  of  chapter  172  of  the  Acts 
of  the  Ninth  General  Assembly,  must  be  hejd  to  mean  that  independ- 
ent school-distpcts  are  limited  to  the  amount  of  tax  therein  author- 
ized to  meet  the  payment  of  the  bonds  authorized  to  be  issued.  On 
behalf  of  the  relator,  it  is  claimed  that  the  ohly  effect  of  this  clause  is 
to  provide  that  the  subdivision  in  question  is  left  in  full  force  as  to 
Bubdistricts,  bat  is  not  applicable  to  independent  districts.  If  these 
were  the  only  provisions  of  the  statutes  applicable  to  the  case,  the 
question  thus  presented  would  be  one  of  doubt,  and  any  conclusion 
reached  therein  would  be  open  to  some  question  under  the  loose 
phraseology  found  in  these  several  statutes. 

When  the  Code  of  1873  was  adopted,  it  was  declared,  by  section  47 
thereof,  that — 

"All  public  and  general  statutes  passed  prior  to  the  present  session  of  the 
general  assembly,  and  all  public  and  special  acts,  the  subjects  whereof  are 
revised  in  this  Code,  or  which  are  repugnant  to  the  provisions  thereof,  are 
hereby  repciiled,  subject  to  the  limitations  and  with  the  exceptions  herein 
expressed." 

Title  12  of  the  Code  is  devoted  to  the  subject  of  education,  and 
chapter  9  thereof  deals  with  the  system  of  common  schools,  and  is, 
in  fact,  a  revision  aad  amendment  of  the  several  statates  previously 
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enaoted  6n  that  sabjebt,  and  eonseqnently,  andor  the  deeUratiou  eon- 
tainad  in  seotion  47,  just  quoted,  all  previous  acts  are  repealed,  and 
-we  must  look  at  the  provisions  of  this  chapter,  and  the  amendments 
sabseqnently  made  thereto,  in  order  to  ascertain  the  extent  of  the 
taxing  power  conferred  npon  independent  school-districts. 

By  section  1807  of  the  Code  it  is  enacted  that-r- 

"It  Bball  be  lawful  for  the  electors  of  anj  independent  district,  at  the  an- 
nasi  meeting  of  such  district,  to  vote  a  tax,  not  exceeding  ten  mills  on  the 
dollar  in  any  one  year,  on  the  taxable  property  of  such  district,  as  the  meet- 
ing may  deem  sufficient,  for  the  purchase  of  grounds  and  the  construction 
of  the  necessary  school-houses  for  the  use  of  such  independent  district,  and 
for  the  payment  of  any  debts  contracted  for  the  erection  of  any  such  school- 
houses,  and  for  procuring  a  library  and  apparatus  for  the  use  of  the  school  of 
such  independent  district." 

Sections  1821  and  1823  provide  for  the  borrowing  of  money  for 
the  purpose  of  erecting  and  completing  school-houses,  and  for  the 
issuing  of  negotiable  bonds,  provided  authority  therefor  is  given  by 
an  affirmative  vote  by  the  electors  of  the  district,  to  whom  the  ques- 
tion may  be  submitted  at  any  general  or  special  election.  By  sec- 
tion 1823  it  is  then  provided  that — 

"If  the  electors  of  an  independent  school-district,  which  has  Issued  bonds, 
sball,  at  the  annual  meeting  in  Miirch  for  any  one  year,  fail  to  vote  3u£Etcient 
scbool-bouse  tax  to  raise  a  sum  equal  to  the  interest  on  the  outstanding  bonds 
which  will  accrue  during  the  then  commg  year,  and  such  proportionate  por- 
tion of  the  principal  as  will  liquidate  anS  pay  off  said  bonds  at  maturity,  then 
it  shall  be  lawful  for  the  board  of  such  district  to  vote  a  sufficient  rate  on  the 
taxable  property  of  the  district  to  pay  such  interest  and  such  portion  of  the 
principal  as  will  pay  said  bonds  in  fuU  by  the  time  of  their  maturity,  and 
shall  cause  the  same  to  be  certifled  and  collected  the  same  as  other  sciiool 
taxes." 

Unless  the  provisions  of  this  section  are  limited  and  controlled  by 
section  1807,  it  is  clear  that  the  board  of  directors  have  the  power  to 
levy  such  rate  of  tax  as  will  meet  the  annual  interest  and  the  bonds 
maturing  each  year;  or,  in  other  words,  there  is  no  fixed  limit  to 
the  rate  of  taxation  when  it  is  necessary  to  raise  funds  to  meet  the 
interest  and  principal  of  bonds  issued  under  authority  of  a  vote  of  the 
electors  of  the  district. 

Does  the  limitation  of  taxation  to  10  mills,  found  in  section  1S07, 
control  the  right  of  taxation  conferred  by  section  1823  ?  It  will  be 
noticed  that  section  1823  is  a  revision  of  seotion  3  of  the  act  of  1868. 
The  clause  of  that  section  providing  that  nothing  therein  contained 
shall  be  deemed  to  conflict  with  subdivision  5,  §  7,  c.  172,  Laws  of 
the  Ninth  General  Assembly,  is  wholly  omitted.  Looking  at  the 
entire  scope  of  chapter  9  of  the  Code  of  1873,  it  is  our  conclusion 
that  it  was  not  the  intent  of  the  legislature  to  limit  the  power  granted 
in  section  1823  by  the  provisions  of  section  1807.  Had  such  been 
the  intent,  some  reference,  surely,  would  have  been  made  thereto, 
but  none  is  incorporated  in  section  1823.  The  grant  of  power  therein 
is  full  and  complete,  without  limitation,  for  the  purposes  therein  con- 
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templaied;  i.  e.,  raising  sufficient  funds  by  taxation  to  meet  the  inter- 
est and  principal  of  the  bonds  lawfully  issued  under  the  s'anotion  of  the 
electors  of  the  district.  Section  1807  defines  the  powers  of  the  elect- 
ors at  the  ordinary  annual  meeting.  Under  its  provisions,  without 
any  previous  notice,  those  present  may  authorize  a  tax  for  sohool- 
house  purposes  up  to  the  limit  of  10  .mills,  and  no  prorision  is  made 
for  borrowing  money  or  issuing  bonds  under  the  terms  of  this  section. 
Its  provisions,  therefore,  are  intended  to  define  tbe  rights  that  may 
be  exercised  at  any  annual  meeting  without  previous  notice  or  action 
on  the  part  of  the  directors,  and  are  intended  to  meet  the  usual  annual 
wants  and  needs  of  the  district.  Sections  1821  and  1822  are  intended 
to  provide  for  unusual  and  extraordinary  demands.  If  the  needs  of  the 
district  are  such  that  the  amount  of  funds  raised  by  the  tax  levied  under 
the  provisions  of  section  1807  is  insufficient,  then  the  directors  of  the 
independent  district  may  submit  to  the  voters  of  the  district,  at  an  an- 
nual or  special  meeting,  the  question  of  issuing  bonds  for  the  purpose 
of  borrowing  money,  due  notice  thereof  being  given ;  and  if  the  ma- 
jority of  the  votes  oast  are  in  favor  of  the  issbing  of  the  bonds,  then 
the  board  of  directors  are  authorized  to  issue  the  same.  To  meet  the 
indebtedness  thus  created,  section  1823  provides  that  the  electors  of 
the  district,  at  the  March  meeting,  and,  failing  their  action,  the  board 
of  directors,  may  vote  a  sufficient  rate  of  taxation  to  meet  the  interest 
and  the  principal  maturing  yearly.  There  being  no  limitation  found 
in  this  section  on  the  power  of  taxation,  it  must  be  held  that  the  leg- 
islature did  not  intend  to  fix  a  limit  thereto,  and  that,  consequently, 
it  is  within  the  power  of  the  directors  to  certify  a  tax  in  excess  of  10 
mills,  and  that  it  is  the  duty  of  the  board  of  supervisors  to  levy  the 
rate  certified  by  the  directors. 

The  demurrer  to  the  return  of  the  board  of  supervisors  is  therefore 
sustained. 

Bbeweb  and  Love,  JJ.,  concur. 


Ex  parte  Moboan. 
(Dittriet  Court,  W.  D.  Arkansas.    October,  1888.) 

1.  PnorrrvES  from  Justice— Powers  of  Qoveritob  of  Btatb— Kequtbttiok— 

Pdbi,io  Pomct. 

The  chief  executive  of  a  state  cannot  issue  a  warrant  of  eztradition  for  the 
arrest  of  a  fugitive  from  justice  on  thu  ground  of  public  policy.  His  only 
power  to  extradite  a  p<'r<fon  from  bis  state  must  be  found  in  the  consUtntioa 
and  laws  of  the  United  States. 

2.  Same— Power,  whrucb  Dbrivxd. 

The  manner  of  the  exorcise  of  tliis  power  is  derived  exclusively  from  the  con- 
stltutioa  a.id  laws  of  thu  United  S.atcs. 
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3.  Baste— CoKiTT. 

No  gu«ih  power  can  be  exercised  by  the  chief  executive  of  a  state  on  the 
ground  of  comity. 

4.  Same — Reason  for  Creation  of  a  Power. 

The  reasons  for  the  creation  of  a  powor  are  not  the  power. 

5.  Same— Habeas  CoRPua— Jubisdiction  of  UiBonrr  Court. 

Because  it  is  alleged  in  the  petition  for  the  writ  that  Morgan  is  restrained 
of  his  liberty,  contrary  to  the  constitution  and  laws  of  the  United  States,  there 
can  be  no  doubt  of  the  right  of  this  court,  by  habeas  corpus,  to  inquire  into  the 
legality  of  liis  arrest.  , 

6.  Same— QrEBTioN  fob  Coubt  to  Dboidb. 

The  state  of  the  case  at  the  time  the  governor  issued  the  warrant  for  the  ar- 
rest of  Morgan,  as  shown  by  the  record  before  him,  is  what  is  to  be  passed  on 
by  this  court. 

7.  Same— Provisions  of  CossTrnrnoN  and  Act  of  CoNGRMft— Bxjfrkmb  Law 

OF  THE  Land. 

The  provisions  of  the  constitution  on  the  subject  of  interstate  extradition, 
together  with  the  act  of  congress  on  the  subject,  are  a  part  of  the  supreme  law 
of  the  land,  and  therefore  a  part  of  the  law  of  each  state. 

8.  Sake— Power  of  Oovbrnor  of  Tbrsitort.  ^ 

Under  the  constitution  and  law  of  congress  the  governor  or  chief  executive 
of  a  territory,  as  well  as  the  governor  of  a  state,  has  a  right  to  make  a  demand, 
upon  the  governor  or  chi<^  executive  of  another  state  or  territory,  for  the  ex- 
tradition of  a  fugitive  from  the  justice  of  the  demandant  state. 

9.  .Same— Provibion  of  Act  of  Conorbss  Bindino  on  Governor  op  Statb. 

That  part  of  the  law  of  concres?  providing  that  demand  can  be  made  by  the 

fovemor  of  a  territory,  is  binding  on  the  governors  of  states  and  to  t>e  observed 
y  them. 

10.  Same— "State"— "Tbrbitobt." 

The  words  "state"  and  "territory"  have  a  definite,  fixed,  certain,  legal 
meaning  in  this  country  and  under  our  form  of  government. 

11.  Bame— DKFmrnoN  of  "Btate." 

A  state  means  one  of  the  commonwealths  or  political  bodies  of  the  American 
Union,  and  which,  undor  the  constitution,  stand  in  certain  specified  relations 
to  the  national  government,  and  are  invested,  a;  commonwealtlis,  with  full 
power  in  their  several  spheres  over  all  matters  not  expressly  inhibited. 

12.  Same— Definition  OF"TBRRrroRT." 

A  territory,  under  the  constitution  and  laws  of  the  United  States,  is  an  in- 
choate state, — a  portion  of  the  country  not  included  within  the  limits  of  any 
state  and  not  yet  admitted  as  a  state  into  the  Union,  but  organized  under  the 
laws  of  congress,  with  a  separate  legislature,  under  a  territorial  governor  and 
other  officers  appointed  by  the  president  and  senate  of  the  United  States. 

13.  Bake — Cherokee  Nation  NErrHBR  State  nor  Territort. 

The  Cherokee  Nation  is  neither  a  state  oor  territory;  it  has  an  autonomy,  but 
it  does  not  come  within  the  meaning  of  either  a  state  or  territory,  but  is  a  part 
of  what  is  called  "Indian  country." 
14..  BAiCB—TBtBES— Nations. 

The  several  tribes  or  nations  belong  to  the  republic,  though  they  are  neither 
a  state  nor  territory. 

15.  Same— Demand  of  Chief  fob  PcorrrvE  from  Jotticb. 

The  Cherokee  Nation  being  neither  a  state  nor  territory,  the  constitution  <^ 
the  United  States  and  the  laws  of  congress  did  not  authorize  the  governor  of 
the  state  of  Arkansas  to  honor  the  demand  of  the  chief  of  the  Cherokee  Nation 
for  the  extradition  of  Morgan. 

16.  Same— Requisition— Certificate  of  Oovernob. 

By  act  of  congress  the  afHdavit  or  indictment  upon  which  a  requisition  is 
based  must  be  certified  by  the  governor  or  chief  exer;utive  as  authentic, 

17.  Bamb— Laws  m  Restraint  of  Liberty- CoNSTRncrios. 

Ail  laws  in  restraint  of  liberty  are  to  be  strictly  construed  and  strictly  pur- 
sued. 
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18.  SAiiB — AyFiDATiT— Cbetaintt. 

The  afSdavit,  when  this  form  of  evidence  is  adopted,  must  be  so  explicit  and 
certain  that  if  it  were  laid  before  a  magistrate  it  would  justify  him  in  commit- 
ting the  accused  to  answer  the  charge. 

19.  Same — Autheitticaticd  Gopt  of  Ikdictment — AFFroAVix. 

The  representations  of  the  executive  of  tlie  demanding  state  are  of  no  effect 
unless  supported  by  a  duly-autbeaticated  copy  of  an  indictment  found  or  an 
affidavit  made. 

20.  Same— Strict  Compliance  with  Act  of  Conoress. 

The  act  of  congress  provides  for  a.  method  that  is  summary  in  its  effe.-t,  and 
must  therefore  be  strictly  complied  with. 

21.  Baaie — Affidavit  on  Belief  ou  Inporm.ation— SuFFiorEUOT. 

The  affidavit  must  be  certain  and  absolute,  and  it  is  not  sufficient  if  founded 
on  belief  or  information. 

22.  Same — "  Charged  with  Crime." 

'*  Charged  with  chme,"  in  legal  parlance,  means  charged  in  the  regular  course 
of  judicial  proceedings. 

Proceedings  in  Habeas  Corpus: 

In  this  case  the  petitioner,  Frank  Morgan,  files  his  petition  for  a 
writ  of  habeas  corpus,  in  which,  among  other  things,  he  states  that  by 
virtue  of  a  requisition  issued  by  the  principal  chief  of  the  Cherokee 
Nation  upon  the  governor  of  the  state  of  Arkansas,  the  said  governor 
did,  on  the  eighteenth  day  of  August,  1883,  issue  bis  warrant,  directed 
to  the  sheriff  of  Sebastian  county,  state  of  Arkansas,  for  the  arrest  of 
the  petitioner  for  the  crime  of  murder  by  having  killed  one  Albert 
Johnson ;  that  on  the  eleventh  day  of  September,  1883,  the  said  sher- 
iff, by  virtue  of  the  said  warrant,  arrested  the  petitioner,  and  now 
has  him  in  custody  for  the  purpose  of  delivering  him  into  the  custody 
of  the  authorities  of  the  Cherokee  Nation ;  that  the  said  requisition 
so  made  by  the  chief  of  said  nation  was  issued  without  any  authority 
of  law  or  treaty  stipulations  between  the  United  States  and  the  said 
nation ;  that  the  warrant  of  arrest  issued  by  the  governor  of  the  state 
was  issued  without  authority  of  law ;  that  the  said  petitioner  is  now 
restrained  of  his  liberty  by  the  said  sheriff  in  violation  of  the  oonsti- 
tittion  and  laws  of  the  United  States.  For  these  reasons  he  prays  a 
discharge  from  arrest.  To  this  writ  the  sheriff  returns  that  he  holds 
the  said  Frank  Morgan  in  custody  by  virtue  of  a  warrant  of  arrest  is- 
sued by  the  governor  of  the  state  of  Arkansas  upon  a  requisition  of 
the  principal  chief  of  the  Cherokee  Nation,  which  said  warrant  bq  is- 
sued by  the  governor  of  the  state  of  Arkansas,  together  with  duly- 
certified  copies  of  the  requisition  of  the  principal  chief  of  the  Cher- 
okee Nation,  and  with  demand  and  warrant  accompanying  the  same, 
upon  which  said  warrant  was  issued,  are  attached  to  his  return.  To 
this  return  the  petitioner  files  a  demurrer  and  answer.  In  his  de- 
murrer he  sets  up  that  the  response  of  the  sheriff  and  apcompanyiug 
documents  do  not  show  facts  suflSoient  to  authorize  the  custody  and 
iJiprisonment  of  the  petitioner. 
,  Brizzolara,  Murcum  cC  Tiller  and  Taliaferro  d  Tabor,  for  petitioiS^er. 

Grace  dk  Duncan,  for  the  Cherokee  Nation. 
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Pabebb,  J.  The  demarrer  to  the  sheriff's  return,  from  the  nature 
of  that  retam,  raises  all  the  questions  affecting  the  legality  under 
the  oonstitution  and  laws  of  the  United  States. of  the  imprisonment 
of  Morgan.  I  have  no  concern  with  the  morality  or  public  policy  of 
this  case.  From  the  state  of  the  case,  I  am  called  on  to  consider  it 
from  a  purely  legal  stand-point,  and  to  view  it  as  a  naked,  simple 
legal  question.  It  is  true  that,  in  the  construction  of  a  law,  where 
there  is  doubt  as  to  the  purpose  to  be  subserved  by  the  law-maker, 
we  may  take  into  consideration  an  existing  condition  of  affairs,  and 
the  demands  of  public  policy  as  to  such  affairs.  But.  in  a  case  of 
this  kind,  the  chief  executive  of  a  state  eannot  act  on  grounds  of  pub- 
lic policy.  His  power,  and  his  only  power,  under  the  law  as  it  now 
stands,  to  extradite  a  person  from  bis  state,  must  be  found  in  the 
constitution  and  laws  of  the  United  States.  If  it  is  not  there,  it  does 
not  exist.  Not  only  the  power,  but  the  manner  of  its  exercise,  is 
based  exclusively  on  the  constitution  of  the  United  States,  and  the 
law  of  congress  passed  in  pursuance  thereof. 

Interstate  extradition  is  regulated  by  law.  No  such  power  can 
ever  be  exercised  by  the  chief  executive  of  a  state  on  the  ground  of 
comity^  Borer,  Interstate  Law,  225.  Nor  has  it  ever  been,  in  this 
country,  properly  and  legally  exercised  on  such  ground.  Comity 
may  and  does  afford  a  strong  reason  for  the  enaotment  of  laws  pro- 
viding for  the  extradition  of  criminals,  that  they  may  be  brought  to 
justice,  and  society  be  thus  protected.  But  we  must  look  to  the  law 
for  the  right  to  exercise  this  extraordinary  power.  Even  before  our 
present  form  of  government  came  into  existence  we  hnd  a  number  of 
the  colonial  plantations  entering  into  a  compact  in  the  nature  of  a 
treaty  for  the  extradition  of  fugitive  criminals.  If  it  could  be  done 
upon  comity  alone  w;hy  enter  into  a  compact.  As  early  as  1643  the 
plantations  under  the  government  of  Massachusetts,  the  plantations 
under  the  government  of  New  Plymouth,  the  plantations  under  the 
government  of  Connecticut  and  the  government  of  New  Haven,  and 
the  plantations  in  combination  therewith,  pledged  themselves  to  each 
other  to  render  to  the  colony  from  which  he  escaped,  the  fugitive  from 
justice,  and  they  prescribed  the  means  to  be  employed  in  such  rendi- 
tion. Kentucky  v.  Dennison,  24  How.  66 ;  WinthrOp's  Hist.  Mass.  121, 
126.  A  similar  compact  was  entered  into  by  the  American  colonies 
when  they  organized  themselves  under  the  articles  of  confederation 
and  assumed  the  title  of  "The  United  States  of  America."  The 
fourth  of  these  articles  provided  that  if  "any  person,  guilty  or  charged 
with  treason,  felony',  or  other  high  misdemeanor  in  any  state,  shall  tiee 
from  justice  and  be  found  in  any  of  the  United  States,  he  shall,  upon 
demand  of  the  governor  or  executive  power  of  the  state  from  which  he 
lied,  be  delivered  up  and  removed  to  the  state  having  jurisdiction  of 
his  offense."  This  article  of  the  confederation  was  one  of  the  princi- 
ples of  the  "firm  league  of  friendship  and  perpetual  union"  that  the 
then  acting  as  sovereign  and  independent  states  established.     The 
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reasons  of  the  creation  of  this  power  were  public  policy  and  public 
peace  and  public  justice.  But  the  reasons  for  the  creation  of  a  power 
are  not  the  power,  but  they  can  only  be  used  as  a  means  of  ascer- 
taining what  the  created  power  is.  The  power  under  the  articles  of 
confederation  is  to  be  found  in  the  fourth  of  these  articles.  The  same 
power  was  incorporated  into  the  constitution  of  the  United  States. 
The  second  section  of  the  fourth  article  is  as  follows : 

"A  person  charged  in  any  state  with  treason,  felony,  or  other  «rime,  who 
shall  flee  from  justice,  and  be  found  in  another  state,  shall,  on  demand  of  the 
executive  authority  of  the  state  from  which  he  fled,  be  delivered  up  to  be  re- 
moved to  the  state  having  jurisdiction  of  the  crime." 

On  the  twelfth  of  February,  1793,  congress  passed  an  act  respect- 
ing fugitives  from  justice,  and  persons  escaping  from  the  service  of 
their  masters.  The  first  section  of  this  act  is  substantially  repro- 
duced in  section  5278  of  the  Revised  Statutes  of  the  United  States, 
and  is  as  follows : 

"Whenever  the  executive  authority  of  any  state  or  territory  demands  any 
person,  aa  a  fugitive  from  justice,  of  the  executive  authority  of  any  state  or 
territory  to  which  such  person  has  fled,  and  produces  a  copy  of  an  Indictment 
found,  or  an  aflSdavit  made  before  a  magistrate  of  any  state  or  territory, 
charging  the  person  demanded  with  having  committed  treason,  felony,  or  other 
crime,  certified  as  authentic  by  the  governor  or  chief  magistrate  of  the  state 
or  territory  from  whence  the  person  so  charged  has  fled,,  it  shall  be  the  duty 
of  the  executive  authority  of  the  state  or  territory  to  which  such  person  has 
fled,  to  cause  him  to  be  arrested  and  secured,  and  to  cause  notice  of  the  ar- 
rest to  be  given  to  the  executive  authority  making  such  demand,  or  to  the 
agent  of  such  authority  appointed  to  receive  the  furtive,  and  to  cause  the  fu- 
gitive to  be  delivered  to  such  agent  when  he  shall  appear,"  etc. 

We  are  able  to  see  by  this  history  of  the  method  of  extradition 
among  the  colonies  and  states  that  almost  from  the  first  organization 
of  civil  society  in  this  country  it  has  been  regulated,  as  to  the  right 
of  and  the  method  of  the  exercise  of  the  right,  by  law.  Those  who 
founded  the  colonies  came  from  countries  where  personal  liberty  was 
not  at  that  time  very  secure,  and  they  were  therefore  extremely  jeal- 
ous of  any  discretionary  power  founded  upon  comity  or  anything  else 
affecting  the  liberty  of  the  citizen.  Hence  they  sought  early  in  our 
history  to  provide  by  positive  enactments,  in  the  shape  of  compacts 
or  laws,  in  what  cases  and  in  what  manner  the  citizen  shall  be  re- 
strained of  his  liberty. 

There  is  no  doubt  of  the  right  of  this  court,  by  hiheag  corpus,  to  in- 
quire into  the  legality  of  the  arrest  of  Morgan,  as  it  is  alleged  in  the 
petition  that  he  is  restrained  of  his  liberty  contrary  to  the  constitu- 
tion and  laws  of  the  United  States.  If  he  is  properly  held  in  arrest, 
it  must  be  by  virtue  of  the  constitution  and  laws  of  the  United  States. 
If  he  is  improperly  held,  it  is  in  violation  of  such  constitution  and  the 
law  of  congress.  This  state  of  the  case  clearly  gives  this  court  jurisdic- 
tion, by  habeas  corpus,  to  inquire  whether  the  governor  of  Arkansas 
had  the  power  to  honor  the  requisition  of  the  Cherokee  chief;  and. 
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again,  if  he  had  snoh  power,  did  he  comply  with  the  act  of  oongress 
in  the  exercise  of  it  ?  The  state  of  the  case  at  the  time  the  g6venior 
issued  the  warrant  for  .the  arrest  of  Morgan,  as  shown  by  the  record 
before  him,  is  what  is  to  be  passed  on  by  tiiis  court.  The  provision 
of  the  constitution  on  the  subject  of  interstate  extradition  is  the  fun- 
damental law  of  the  land.  This  provision,  together  with  the  act  of 
congress  on  the  subject  passed  in  pursuance  of  the  constitution^  is  a 
part  of  the  supreme  law  of  the  land,  and  is  therefore  a  part  of  the 
law  of  each  state.  Congress  having  acted,  the  law  passed  by  it  is 
the  one  to  be  observed  in  the  matter  of  interstate  extradition. 

The  question  most  material  in  this  case,  and  the  one  going  to  the 
very  marrow  of  it,  is,  could  the  governor  of  the  state  of  Arkansas 
honor  a  requisition  from  the  chief  of  the  Cherokee  Nation  by  issuing 
a  warrant  for  the  arrest  of  Morgan  that  be  might  be  delivered  to  the 
agent  of  the  Cherokee  Nation  ?  Suppose  the  act  of  congress  was  fully 
complied  with  as  to  the  manner  of  executing  this  power,  is  the  chief 
of  the  Cherokee  Natioa  the  executive  authority  of  any  state  or  terri- 
tory in  the  sense  in  which  the  word  "state"  is  used  in  the  constitution, 
and  the  words  "state"  and  "territory"  are  used  in  the  act  of  coagress? 
If  so,  and  tlie  demand  is  made  in  due  form  as  prescribed  by  the  act 
of  congress,  the  governor  has  done  no  more  in  causing  the  arrest  of 
Morgan  than  to  properly  exercise  the  power  vested  in  him  by  the  laws 
of  the  United  States.  The  power  making  the  demand  must  be  the 
chief  executive  of  a  state,  as  required  by  the  constitution,  or  of  a  state 
or  territory,  as  provided  by  the  act  of  congress. 

The  question  has  been  raised  in  argument;  that  the  act  of  oongress, 
so  far  as  it  px'ovided  that  the  demand  for  extradition  could  be  made 
upon  the  governor  of  a  state  by  the  chief  executive  of  a  territory,  was 
void  as  being  {gainst  or  beyond  the  constitution.  Of  course,  con- 
gress cannot  legislate  beyond  the  power  given  it  by  the  constitution. 
The  exercise  of  its  legislative  authority  must  be  because  of  a  power 
expressly  given,  or  of  one  which  is  necessary  to  carry  out  and  make 
effective  one  expressly  given,  by  the  constitution.  The  constitution 
uses  the  word  "state"  alone,  and  the  act  of  congress  uses  the  words 
"state"  and  "territory."  It  is  a  question  that  will  admit  of  serious 
discussion.  But  it  must  be  remembered  that,  under  article  4,  §  3,  of 
the  constitution,  congress  has  power  to  make  all  needful  rules  and 
regulations  respecting  the  territory  or  other  property  belonging  to  the 
United  States.  Is  not  this  part  of  the  constitution  a  part  of  the  fun- 
damental law  of  the  land  ?  It  ie  a  part  of  the  supreme  law  of  the 
land,  and  is  therefore  a  part  of  the  law  of  each  state.  Are  not  all 
laws  deemed  necessary  to  be  passed  by  congress,  and  within  their 
power  under  the  constitution  to  pass,  binding  on  the  states  and  to 
be  observed  by  them?  If  congress  deems  it  a  needful  rule  or  regu-. 
lation,  relating  to  the  territories  of  the  Union,  to  extradite  their  fu- 
gitive criminals,  it  has  the  power  to  pass  such  a  rule,  not,  perhaps, 
under  the  extradition  clause  of  that  instrument,  but  under  the  clause 
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relating  to  the  territories,  and  this  rale  is  binding  on  the  states,  and 
to  be  observed  aad  obeyed  by  them.  I  believe,  therefore,  that  this 
part  of  the  act  of  congress  is  valid,  and  the  obligation  to  obey  it,  on 
the  part  of  the  governors  of  the  respective  states,  is  as  binding  as 
when  the  demand  for  extradition  is  made  by  the  goYemor  of  a  state. 
But,  in  my  view  of  this  case,  this  question  need  not  be  decided. 

There  is  no  doubt  that  the  Hon.  D.  W.  Bushyhead  is  the  chief  ex- 
ecutive of  the  Cherokee  Nation.  But  is  the  Cherokee  Nation  a  state, 
according  to  the  meaning  to  be  attached  to  the  word  as  used  in  the 
constitution  ?  Without  stopping  to  inquire  a^  to  the  different  mean- 
ings of  the  word  "state,"  we  find  that  it  has  a  definite,  fixed,  certain, 
legal  meaning  in  this  country  and  under  our  form  of  government. 
It  had  acquired  this  meaning  when  the  constitution  was  adopted, 
and  this  is  the  one  which  must  be  attached  to  it  when  used  in  that  in- 
strument, or  in  laws  of  congress.  What  is  that  meaning  ?  It  means 
one  of  the  commonwealths  or  political  bodies  of  the  American  Union, 
and  which,  under  the  constitution,  stand  in  certain  specified  relations 
to  the  national  government,  and  are  invested  as'commonwealths  with 
full  power,  in  their  several  spheres,  over  all  matters  not  expressly  in- 
hibited. This  understanding  of  a  state  started  with  the  adoption  of 
the  articles  of  confederation,  and  was  incorporated  into  the  constitu- 
tion, and,  when  used  in  that  instrument  or  in  the  acts  of  congress, 
must  be  understood  to  have  this  meaning.  It  is  a  political  organi- 
zation, having  a  chief  executive  who  can  make  a  requisition  for  cxtra- 
.  dition,  and  whose  duty  under  the  law  is  to  obey  one  when  made  by 
one  having  authority  under  the  constitution  and  laws  of  the  United 
States,  that  is  meant. 

The  word  "territory,"  when  used  to  designate  a  political  organiza- 
tion, has  a  distinctive,  fixed,  and  legal  meaning  under  our  political 
institutions.  We  find  a  continental  resolution  of  October  10,  17S0, 
to  be  the  foundation  of  our  territorial  system.  This  declares  that  the 
"demesne  or  territorial  lands  shall  be  disposed  of  for  the  common 
benefit  of  the  United  States,  and  be  settled  and  formed  into  distinct 
republican  states,  which  shall  become  members  of  the  federal  Union 
and  have  the  same  rights  of  sovereignty,  freedom,  and  independence 
as  other  states."  Sohouler's  Hist.  U.  S.  98.  Again,  in  1784,  an  or- 
dinance was  adopted  by  the  congress  of  the  confederation,  providing 
for  the  division  of  all  the  country  ceded,  or  to  be  ceded,  into  states, 
with  boundaries  ascertained  by  ordinance.  This  plan  for  the  estab- 
lishment of  governments  for  the  territories  provided  for  their  tempo- 
rary government  by  the  laws  of  any  one  of  the  states.  This  ordinance 
was  superseded  three  years  later  by  the  ordinance  of  1787,  restricted 
in  its  application  to  the  territory  northwest  of  the  river  Ohio.  These 
ordinances  were  all  adopted  prior  to  the  adoption  of  the  constitution. 
Then  came  the  clause  of  the  constitution  giving  to  congress  the  power 
to  dispose  of,  and  make  all  needful  rules  and  regulations  respecting, 
the  territory  or  other  property  belonging  to  the  United  States.     Ar- 
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tide  4,  §  8.  Then  we  find  the  general  laws  of  congress  relating  to  all 
the  territories.  A  territory,  under  the  constitution  and  laws  of  the 
United  States,  is  an  inchoate  state, — a  portion  of  the  country  not  in- 
cluded within  the  limits  of  any  state,  and  not  yet  admitted  as  a  state 
into  the  Union,  but  organized  under  the  laws  of  congress,  with  a  sep- 
parate  legislature,  under  a  territorial  governor  and  other  officers  ap- 
pointed by  the  president  and  senate  of  the  United  States. 

It  seems  that  the  very  language  of  section  1839  of  the  Eevised 
Statutes  of  the  United  States  settles  the  question  that  the  Cherokee 
Nation  is  not  a  territory.  It  provides  that  nothing  in  this  title  shall 
be  construed  to  impair  the  rights  of  person  or  property  pertaining  to 
the  Indians  in  any  territory,  so  long  as  such  rights  remain  unextin- 
guished by  treaty  between  the  United  States  and  such  Indians,  or  to 
include  any  territory  which,  by  treaty  with  any  Indian  tribe,  is  not, 
without  the  consent  of  such  tribe,  embraced  within  the  territorial 
limits  or  jurisdiction  of  any  state  or  territory;  but  all  such  territory 
shall  be  excepted  out  of  the  boundaries  and  constitute  no  part  of  any 
territory  now  or  hereafter  organized,  until  such  tribe  signifies  its  as- 
sent to  the  president  to  be  embraced  within  a  particular  territory; 
On  the  twenty-third  day  of  May,  1836,  the  United  States  and  the> 
Cherokee  Nation,  by  the  fifth  article  of  a  treaty  made  between  them, 
provided  that  the  United  States  "hereby  covenant  and  agree  that  the 
lands  ceded  to  the  Cherokee  Nation  in  the  foregoing  article  shall  in 
no  future  time,  without  their  consent,  be  included  within  the  territo- 
rial limits  or  jurisdiction  of  any  state  or  territory."  This  article  is- 
Btill  in  force.  The  treaty-making  power  and  the  Cherokee  Nation 
must  have  then  understood  that  such  tribe  or  nation  was  not  either 
a  state  or  territory.  Has  the  ttatus  or  relation  of  this  Indian  nation 
to  the  United  States  and  the  different  states  in  the  union  changed 
since  the  time  of  this  treaty  ?  It  has  not.  That  relation  is  mani- 
festly different  from  either  a  state  or  territory.  Both  the  word  "state" 
and  the  word  "territory"  have  attached  to  them,  under  the  constitu- 
tion and  laws  of  the  United  States,  a  technical  meaning.  The  Cher- 
okee Nation  does  not  come  within  this  meaning,  but  it  is  a  part  of 
what  is  called  "Indian  country."  Early  in  the  life  of  the  country  a 
certain  section  of  the  domain  of  the  nation  was  set  apart  as  Indian 
country.  By  the  advancing  tide  of  white  population  and  the  forma- 
tion of  new  territories  first,  and  then  states,  much  of  what  was  then 
Indian  country  has  ceased  to  be  such,  and  has  become  states  in  the 
Union ;  but  the  Cherokee  Nation  maintains  the  same  gtatui  to-day  in 
its  relations  to  the  federal  government  as  it  did  when  first  set  apart 
by  such  government, — not  as  a  state  or  territory,  but  as  the  home  of 
the  Indian.  These  Indians  have,  from  the  foundation  of  the  govern- 
ment, been  treated  as  being  separate  and  apart  from  the  states  and 
territories  of  the  Union,  and  this  tribe  as  well  as  all  others  are  con- 
tradistinguished by  a  name  appropriate  to  themselves,  and  one  dif- 
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fering  from  cither  a  state  or  a  territory.  They  belong  to  the  repub> 
lie,  though  they  are  neither  a  state  or  terrritory  in  it. 

If  the  law  regulating  interstate  extradition  applies  to  the  Cherokee 
Nation,  why  was  it  necessary  for  the  United  States  to  agree,  by  the 
second  article  of  the  treaty  of  1846,  that  the  anthorities  of  the  United 
States  should  deliver  to  the  Cherokee  Nation  for  trial  and  punish> 
ment  all  fugitives  from  justice  seeking  refuge  in  the  territories  of  the 
United  States  ?  The  law  of  ipterstate  extradition  was  in  full  force  at 
the  time,  and  afforded  an  effective  and  complete  method  of  obtain- 
ing a  fugitive  from  justice.  Then,  if  this  law  applied  to  the  Chero- 
kee Nation,  why  enact  this  clause  of  the  treaty  ?  It  clearly  provides 
for  a  different  process  of  rendition  from  that  prescribed  by  the  act  of 
congress.  By  the  latter  the  executives  of  states  and  territories  are 
to  deliver  up  f agitives  from  justice,  and  by  the  former  the  authorities 
of  the  United  States  are  to  deliver  them  up.  The  governor  of  a  state 
is  not  an  authority  of  the  United  States.  The  constitution  of  the 
United  States  recognizes  states,  and  treats  them  as  commonwealths 
making  up  the  American  Union.  It  recognises  the  existence  of  ter- 
ritories, and  confers  upon  congress  the  power  to  pass  laws  for  their 
government.  It  recognizes  the  existence  of  the  Indian  tribes,  and 
confers  upon  congress  the  power  to  regulate  commerce  with  them, 
and  this  recognition  is  of  a  body  of  people  different  from  either  a 
state  or  territory.  In  pursuance  of  this  power,  early  in  the  life  of  the 
government,  congress  declared  certain  country  Indian  country,  and 
enacted  different  laws  from  those  relating  to  the  territories  for  the 
government  of  this  Indian  country.  Through  the  whole  legislative 
history  of  the  government  the  Indians  have  been  treated  as  commu- 
nities different  from  a  state  or  territory.  Until  the  act  of  congress 
of  the  third  of  March,  1871,  the  different  Indian  tribes  were  treated 
as  domestic,  dependent  nations,  with  whom  the  treaty-making  power 
could  make  treaties  as  with  a  foreign  nation.  This  act  of  congress 
did  not  change  the  relation  of  the  -Indian  tribes  to  the  United  States, 
but  only  changed  the  method  of  enacting  laws  for  their  government. 
Their  relation  to  the  government  is  the  same  now  as  before  the  pas- 
sage  of  this  act. 

The  states  and  territories  are  communities  of  people  who  are  citi- 
zens of  the  United  States,  and  who  enjoy  the  rights  and  perform  the 
duties  of  citizens.  The  Indian  tribes  are  made  up  of  persons  who 
are  not  citizens  of  the  United  States,  and  who  do  not  enjoy  the  rights 
of  or  perform  the  duties  of  citizens.  Hardly  a  congress  has  been  in 
session  for  the  last  18  years  that  propositions  have  not  been  be- 
fore it  to  make  the  Indian  country  a  territory;  and  the  Indian 
people  have,  in  protection  of  their  rights,  as  they  believed,  persist- 
ently opposed  such  action  by  congress.  Why  create  the  Indian 
country  a  territory  if  it  is  already  one  ?  If  the  Cherokee  Nation  is  a 
territory,  then  the  other  four  civilized  tribes,  as  well  as  the  numerous 
other  Indian  tribes,  in  the  Indian  country,  are  territories,  and  we  have, 
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by  the  force  of  the  interpretation  of  the  word  "territory,"  a  large 
number  of  commanities  of  people  who  were  never  heard  of  as  terri- 
ritories  before,  suddenly  elevated  to  the  position  of  inchoate  states  in 
the  American  Union,  when,  perhaps,  not  a  member  of  any  one  of 
these  communities  is  a  citizen  of  the  United  States.  This  would,  in- 
deed, h6  an  anomaly  unknown  to  the  laws  of  this  country.  These 
Indian  tribes  have  alwaj's  been  considered  by  every  department  of  the 
government — legislative,  executive,  and  judicial — as  distinct,  inde- 
pendent political  communities,  differing  in  so  many  essential  particu- 
lars from  states  and  territories  in  the  American  Union  as  not  to  oome 
under  the  designation  of  either. 

I  therefore  conclude  that  the  Cherokee  Nation  is  neither  a  state  nor 
territory,  in  the  sense  to  be  attached  to  the  words  when  used  in  the 
clause  of  the  constitution  and  in  the  act  of  congress  relating  to  inter- 
state extradition,  and  that,  therefore,  the  governor  of  Arkansas  could 
not,  under  the  constitution  and  laws  of  the  United  States,  issue  a 
warrant  for  the  arrest  of  Morgan  upon  the  demand  of  the  chief  of  the 
Cherokee  Nation.     This,  of  course,  is  decisive  of  this  ease. 

Other  questions  are  raised  in  the  argument  by  counsel  in  regard  to 
the  sufficiency  of  the  papers  upon  which  the  governor  of  the  state 
acted.  By  the  act  of  congress  the  affidavit  or  indictment  upon  which 
a  requisition  is  based  must  be  certified  by  the  governor  or  chief  mag- 
istrate as  authentic.  This  wise  provision  is  to  prevent  the  restraint 
of  liberty  by  false  charges  and  fraudulent  papers;  to  enable  the  ex- 
ecutive upon  whom  the  demand  is  made  to  determine  whether  there 
is  probable  cause  for  believing  a  crime  has  been  committed.  It  must 
be  remembered  that  this  law  is  one  in  restraint  of  liberty,  and  there- 
fore to  be  strictly  construed  and  strictly  pursued.  The  affidavit,  when 
this  form  of  evidence  is  adopted,  must  be  -so  explicit  and  certain  that 
if  it  were  laid  before  a  magistrate  it  would  justify  him  in  committing 
the  accused  to  answer  the  charge.  Hurd,  Hab.  Corp.  611.  The  affi- 
davit in  this  case  is  the  foundation  for  the  requisition  of  the  chief  of 
the  Cherokee  Nation,  and  the  same  is  not  certified  as  authentic  by 
him.  The  representations  of  the  executive  of  the  demanding  slate 
are  of  no  effect  unless  supported  by  a  diily-authentioated  copy  of  an  in- 
dictment found,  or  an  affidavit  made.  Ex  parte  Thornton,  9  Tex.  635. 
The  act  of  congress  provides  for  a  method  that  is  summary  in  its 
effect,  and  it  must  therefore  be  strictly  complied  with.  This  failure 
to  certify  to  the  affidavit  by  the  Cherokee  chief,  in  the  manner  pre- 
scribed by  the  law  of  congress,  leaves  the  governor  of  Arkansas  with- 
out jurisdiction  to  act.  In  the  affidavit  in  this  case  the  affiant  says 
"that  he  has  reason  to  believe,  and  does  believe,  from  information  re- 
ceived, that  one  Frank  Morgan  did  commit  the  crime  of  willful  mur- 
der." Thi^  is  a  charge  upon  suspicion,  and  the  constitution  of  the 
United  States  and  the  law  of  congress  are  not  satisfied  with  such  a 
charge.  The  affiant.  Patten,  swears  to  his  belief.  Suspicion  does 
not  warrant  the  arrest  of  a  party  that  he  may  be  sent  from  a  state 
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where  he  may  be  found  to  another,  and  it  may  be  a  distant  state. 
All' legal  intendments  in  a  oaso  of  this  kind  are  to  avail  the  prisoner. 
Ex  parte  Smith,  3  McLean,  126. 

Again,  there  is  nothing  on  the  face  of  the  papers  which  were  be- 
fore the  governor  to  show  that  any  court  in  the  Cherokee  Nation  had 
jurisdiction  to  try  Morgan  for  the  crime  of  murder.  It  must  appear 
to  the  governor  honoring  the  requisition  that  the  tribunals  of  the  de- 
manding state  or  territory  had  jurisdiction  to  try,  or  else  how  can  a 
charge  of  crime  be  legally  made.  Charged  with  crime,  in  legal  par- 
lance, means  charged  in  the  regalar  course  of  judicial  proceedings. 
A  man  cannot  be  legally  charged  with  crime  when  there  is  no  juris- 
diction to  try  him.  The  fact  that  he  is  so  legally  charged,  means 
that  he  is  charged  by  an  authority  having  a  right  to  try.  Kentucky 
V.  Denniaon,  2i  How.  66.  Right  to  try  means  jurisdiction  over  the 
place  where  the  crime  has  been  committed,  and  over  the  person  who 
commits  it.  Now,  ordinarily,  properly  charging  a  man  with  the  crime 
of  murder,  in  a  state  or  territory,  would  be  sufficient  to  show  juris- 
diction to  try,  because  the  courts  of  all  the  states  and  territories  have 
jurisdiction  to  try  for  the  crime  of  murder,  if  committed  within  their 
boundaries,  regardless  of  who  commits  the  crime  and  against  whom 
it  is  committed.  But  this  is  not  so  in  the  Cherokee  Nation.  The 
courts  of  that  nation  have  jurisdiction,  and  can  only  try  for  the  crime 
of  murder  when  the  person  murdered  is  an  Indian,  and  the  one 
charged  with  the  crime  is  also  an  Indian.  Bev.  St.  §  2146.  And 
the  word  "Indian,"  as  used  in  this  connection,  means,  says  the  su- 
preme court  of  the  United  States,  in  the  case  of  U.  S.  v.  Rogers,  4 
How.  567,  "an  Indian  by  blood;  one  belonging  to  the  race  of  Indians 
as  contradistinguished  from  one  who  may  be  a  member  of  the  tribe." 
This  jurisdictional  fact  npwhere  appears  on  the  face  of  the  papers 
submitted  to  the  governor.  The  affidavit .  fails  to  show  that  either 
Johnson  or  Morgan  were  Indians.  It  does  recite  that  Johnson  was 
sheriff  of  Sequoyah  district.  He  might  have  been  such  sheriff,  under 
the  laws  of  the  nation,  if  he  were  u.  white  man  and  had  been  adopted 
into  the  nation,  and  this  recital  does  not  necessarily  show  that  the 
courts  of  that  country  had  jurisdiction  to  try  Morgan  for  killing  him. 
The  requisition  of  the  chief  recites  that  Frank  Morgan  is  a  citizen  of 
the  Cherokee  Nation.  That  does  not  of  necessity  show  him  to  be  an 
Indian,  because  he  may  become  a  citizen  and  still  not  be  an  Indian 
in  the  sense  attached  to  that  word  by  the  supreme  court  in  the  case 
above  cited.  In  order  to  give  jurisdiction  it  must  appear  that  both 
were  Indians.  The  fact  that  the  tribunals  of  the  demanding  power 
had  jurisdiction  to  try  gives  the  right  to  charge  with  crime,  and  de- 
mand the  extradition  of  the  person  charged.  No  charge  can  be  made 
when  there  is  no  jurisdiction,  and  no  demand  can  be  made  where 
there  is  no  jurisdiction  of  both  person  and  place.  For  this  reason 
the  governor  of  the  state  could  not  honor  the  requisition  for  Morgan. 
Then,  because  there  is  no  proper  affidavit  charging  Morgan  with  mur- 
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der,  and  there  is  nothing  showing  that  he  oonld  be  tried  by  the  courts 
of  the  Cherokee  Nation,  and  therefore  saoh  nation  had  no  right  to 
demand  him,  and  because,  under  the  constitution  and  laws  of  the 
United  States,  the  chief  of  the  Cherokee  Nation,  not  being  the  chief 
executive  of  a  state  or  territorj,  could  make  no  demand  upon  the  gov- 
ernor of  the  state  of  Arkansas  for  the  extradition  of  Morgan,  it  must 
be  held  that  the  warrant  of  the  governor  of  the  state  of  Arkansas, 
issued  for  the  arrest  of  Morgan,  and  by  which  he  is  now  held,  is  void, 
and  he  is  illegally  restrained  of  his  liberty,  and  the  prayer  6i  his  pe- 
tition mast  therelore  be  gifanted,  and  he  will  be  discharged. 


M'bCuiiLouoB,  Jr.,  v.  Larqe  and  othera. 
[Circuit  Court,  W.  D.  PenM'jltania.    May  23, 1884.) 

1.  Intbbhaii  Revenue— Lbvt  bt  SHEniFP  on  Whisky  in  Bonded  WABBHotmB. 

Whisky  deposited  in  a  bonded  warebouse  of  the  United  States,  and  held 
tfaprciii  for  internal  revenue  tax  due  the  government.,  is  virtually  in  the  posses- 
sion of  the  United  States,  and  a  sheriff  has  no  right  to  enter  such  warehouse 
and  seize,  in  execution,  such  whisky  as  the  property  of  the  defendant  in  a  writ 
of  fieri  fajia»  in  his  bands,  even  though  he  may  oiler  to  pay  the  tax. 

2.  Same— Kemovai,  of  Causi^ — Uulb  on  Collector  to  Show  Cadse- Contempt 

ov  State  Coukt. 

A  rule  upon  a  United  States  iotetnal  revenue  collector,  granted  by  a  state 
court,  upon  the  petition  of  the  sheriff,  to  show  cause  why  an  attaclununt  sbonld 
not  issue  ag^iinst  him  for  coutempt  of  the  process  of  said  court  in  refusing  to 
permit  the  sheriff  to  enter  a  bonded  warehonse  of  the  United  States  and  seize, 
in  execution,  whisky  hekl  therein  for  internal  revenue  tax,  is  a  "civil  suit" 
removable  into  the  United  Stales  circuit  court  under  section  643  of  the  Revised 
Statutes. 

3.  Same— J0RISDICTIO.V  of  Circtitt  Ooukt — When  Attaches — Rev.  St.  J  643. 

Where  a  cause  is  removable  under  said  seution  643,  the  jurisdiction  of  the 
circuit  court  attaches  upon  the  filing  Ihurciii  of  a  proper  petition,  and,  upon 
the  delivery  of  the  prescrilied  pro'jess  issued  to  the  state  court,  the  jurisdiction 
of  the  latter  court  is  wholly  divested,  so  that  its  subsequent  orders  are  curam 
noajudiee  and  void. 

In  re  Petition  of  William  MoCallin,  sherifif  of  Allegheny  county, 
for  a  rule  upon  Frank  P.  Case,  United  States  collector  of  internal 
revenue,  etc. 

Wm.  A.  Stone,  U.  S.  Atty.,  for  F.  P.  Case,  U.  S.  Int.  Eev.  Collector. 

Before  Bradley  and  Achsson,  JJ. 

AcHEsoN,  J.  .  William  McCallin,  sherifif  of  Allegheny  county,  pre- 
sented his  petition  to  the  court  of  common  pleas,  No.  2,  of  said  county, 
setting  forth  that  Henry  Large,  the  defendant  in  a  writ  of  ^. /a.  issued 
out  of  said  court,  was  the  owner  of  about  300  barrels  of  whisky,  sub- 
ject to  an  internal  revenue  tax  of  90  cents,  per  gallon  due  the  United 
States,  stored  in  a  certain  warehouse  on  his  premises,  which  he,  (the 
sheriff,)  by  virtue  of  said  writ,  was  proceeding  to  seize  and  take  in 
«xecution,  when  he  was  hindered  and  prevented  by  Frank  P.  Case, 
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collector  of  internal  revenue  for  the  Twenty-second  collection  district 
of  Pennsylvania,  who  refused  to  permit  him  to  enter  said  warehouse 
to  levy  upon,  seize,  and  remove  said  whisky,  although  by  direction  of 
James  McCuUough,  the  plaintiff  in  the  writ,  the  sheriff  offered  to  pay 
to  the  collector  the  government  taxes  and  liens  against  the  same,  which 
the  collector  refused  to  receive ;  and  the  petition  concluded  with  the 
prayer  that  the  court  grant  a  rule  upon  the  said  Frank  P.  Case  to 
show  cause  why  an  attachment  should  not  issue  against  him  for  con- 
tempt of  the  process  of  the  court,  and  for  obstructing  and  interfering 
with  the  sheriff  while  engaged  in  executing  said  process,  and  that  he 
(the  sheriff)  might  have  such  remedy  and  relief  in  the  premises  as  to 
right  and  justice  might  appertain.  Thereupon  the  court  made  the 
following  order : 

"And  now,  February  23, 1884,  the  within  petition  prvsented,  considei-ed, 
afid  ordered  to  be  Bled;  and,  on  motion  of  John  Barton  and  W.  C.  Mureland, 
attorneys  for  James  McCuIIough,  Jr.,  and  Wm.  McCallin,  sheriff,  the  court 
does  order  and  grant  a  rule  on  Frank  P.  Case  to  appear  and  answer  said  peti- 
tion, and  to  show  cause  why  an  attachment  should  not  issue  against  him  for 
contempt  of  the  process  of  this  court  for  obstructing  the  sheriff  of  said  county 
in  the  execution  of  its  process;  said  rule  returnable  on  Satorday,  Maix^  8, 
1884,  at  10  A.  M." 

On  March  5,  1884,  Mr.  Case  presented  his  petition  in  this  court, 
under  section  643  of  the  Revised  Statutes,  which  provides  for  the  re- 
moval into  the  circuit  court  of  the  United  States  for  the  proper  dis- 
trict of  "any  civil  suit"  or  criminal  prosecution  commenced  in  any 
court  of  a  state  against  any  oiBcer  appointed  under  or  acting  by  au- 
thority of  any  revenue  law  of  the  United  States,  on  account  of  any 
act  done  under  color  of  his  office  or  of  any  such  law,  or  on  account 
of  any  right,  title,  or  authority  claimed  by  such  officer  under  any 
snob  law.  This  petition  being  strictly  conformable  to  the  statute, 
this  court,  as  thereby  directed,  issued  a  writ  of  certiorari  (which  was 
duly  delivered)  to  the  said  court  of  common  pleas,  requiring  it  to  send 
to  the  circuit  court  the  record  and  proceedings  in  the  said  cause 
against  the  collector.  With  the  requirement  of  the  writ  of  certiorari 
the  court  of  common  pleas  has  failed  to  comply,  nor  has  it  made  any 
return  to  the  writ.  We  need  scarcely  say,  however,  that  in  a  case 
removable,  under  the  statute,  the  jurisdiction  of  the  circuit  court  at- 
taches upon  the  filing  therein  of  a  proper  petition,  and  npon  the  due 
delivery  of  the  prescribed  process,  issued  to  the  state  court,  the  juris- 
diction of  the  latter  court  is  wholly  divested,  so  that  its  subsequent 
orders  arfe  coram  non  judice  and  void.  Davis  v.  South  Carolina,  107 
U.  S.  597;  S.  C.  2  Sup.  Ct.  Rep.  636. 

That  the  proceeding  here  against  the  collector  is  a  "civil  suit,"  re- 
movable under  section  643,  Rev.  St.,  is  entirely  dear.  Weston  v. 
City  Council  of  Charleston,  2  Pet.  449, 464.  Defining  a  "suit,"  within 
the  meaning  of  the  judiciary  act  of  1789,  Chief  Justice  Marsha^ll. 
there  says : 
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"The  term  is  certainly  a  very  comprehensive  one,  and  is  understood  to  ap- 
ply to  any  proceeding  in  a  court  of  justice  by  which  an  individual  pursues 
that  remedy  in  a  court  of  justice  which  the  law  affords  him.  The  modes  of 
proceeding  may  be  various,  but  if  a  right  is  litigated  between  parties  in  a 
court  of  justice,  the  proceeding  by  which  the  decision  of  the  court  is  sought 
is  a  suit." 

An  authenticated  copy  of  the  record  and  proceedings  in  the  court 
of  common  pleas  has  been  filed,  as  authorized  by  the  statute,  in  this 
court  by  the  collector,  who  has  also  here  filed  his  answer  to  the  peti- 
tion of  the  shejriff  and  to  the  rule  to  show  cause. 

It  appears  that  the  warehouse  in  which  the  whisky  in  question  was 
and  is  stored  is  a  distillery  warehouse,  under  section  8271  of  the  Be- 
vised  Statutes,  and,  with  its  contents,  sabjeot  to  the  provisions  of 
that  and  other  sections  of  title  35,  ^Internal  Bevenue,"  and  of  the 
amendatory  act,  approved  May  28,  18S0,  (21  St.  at  Large,  145.)  It 
is  a  bonded  warehouse  of  the  United  States,  under  the  direction  and 
control  of  the  said  Frank  F.  Case,  the  collector  of  the  district,  and 
in  charge  of  the  internal  revenue  store-keeper  assigned  thereto.  The 
entry  far  deposit  in  such  warehouse  is  to  be  made  by  the  distiller 
or  owner  of  the  distilled  spirits,  under  oath,  specifying  the  kinds  of 
spirits,  the  whole  number  of  packages,  the  marks  and  serial  numbers 
thereon,  and  other  particulars.  Section  3294  of  the  Revised  Stat- 
utes, as  amended  by  the  act  of  March  1,  1879,  (20  St.  at  Large,  337,) 
and  section  5  of  the  act  of  May  28, 1880,  (21  St.  at  Large,  146,)  reg- 
ulates the  withdrawal  of  spirits  from  the  warehouse  on  the  payment 
of  the  tax  thereon.  SucU  withdrawal  can  only  be  made  on  applica- 
tion to  the  pr<oper  collector,  on  making  a  withdrawal  entry  in  dupli- 
cate, in  a  prescribed  form.  Such  entry  must  specify  the  whole  num- 
ber of  casks  or  packages,  with  the  marks  and  serial  numbers  thereon, 
the  number  of  gauge  or  wine  gallons,  and  of  proof  gallons  and  taxable 
gallons,  and  the  amount  of  the  tax  on  the  distilled  spirits  contained 
in  them  at  the  time  they  were  deposited  in  the  distillery  warehouse; 
and  said  entry  must  also  specify  the  number  of  gauge  or  wine  gallons 
and  of  proof  gallons  and  taxable  gallons  contained  in  said  casks  or 
packages  at  the  time  application  shall  be  made  for  the  withdrawal 
thereof,  all  of  which  must  be  veriSed  by  the  oath  of  the  person  mak- 
ing such  entry;  and  the  removal  is  to  be  made  upon  the  order  of  the 
collector,  addressed  to  the  store-keeper  in  charge,  and  after  the  gaug- 
ing, stamping,  and  branding  of  the  casks  by  United  States  officials. 
Section  3295.  These  sections,  we  think,  preclude  the  exercise  by  the 
sheriff  of  the  authority  claimed  by  him  here.  It  is  plain  that  such 
officer  cannot  make  the  sworn  withdrawal  entry  required  by  the' 
statute,  and,  in  fact,  in  the  present  instance  the  sheriff  did  not  pro- 
pose so  to  do.  We  find  no  provision  in  any  part  of  the  internal 
revenue  laws  giving  countenance  to  the  idea  that  a  sheriff  has  a  right 
to  enter  a  bonded  warehouse  of  the  United  States  and  seize  spirits 
held  therein  for  government  tax,  as  the  property  of  the  defendant  in 
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an  execution  in  his  hands,  even  though  he  may  offer  to  pay  the  tax. 

Oar  conclusion  that  the  whisky  in  question  -was  not  liable  to  seiz- 
ure by  the  sheriff  is  well  sustained  by  adjudged  cases. 

In  Harris  v.  Dennie,  3  Pet.  232,  the  supreme  court  held  that  the 
United  States  having  a  lien  on  imported  goods  for  the  payment  of 
duties  accruing  on  them  and  not  secured  by  bond,  and  being  entitled 
to  the  custody  of  them  from  the  time  of  their  arrival  in  port  until 
the  duties  are  paid  or  secured,  an  attachment  thereof  by  a  state  offi- 
cer is  an  interference  with  such  lien  and  right  to  custody,  and,  being 
repugnant  to  the  laws  of  the  United  States,  is  void.  There,  at  the 
time  of  the  attachment,  the  sheriff  offered  to  give  security  for  the 
duties,  which  the  collector  declined  accepting. 

In  Fischer  v.  Daudistal,  9  Fed.  Bep.  145,  a  writ  of  foreign  attach- 
ment from  a  state  cpurt  was  served  on  the  United  States  collector  at 
the  port  of  Philadelphia,  and  the  attaching  creditor  tendered  him  the 
duties  on  the  imported  goods  sought  to  be  reached,  which  tender  was 
declined.  Thereupon  the  court  from  which  the  atti^hment  issued 
granted  a  rule  upon  the  collector  to  show  cause  why  he  should  not 
receive  the  duties  and  surrender  the  goods  into  the  custody  of  the 
court.  The  case  having  been  removed  into  the  United  States  circuit 
court,  was  argued  before  Judges  McKgnnan  and  Butler,  and  the 
service  of  the  attachment  as  to  the  collector  set  aside,  on  the  ground 
that  it  would  not  lie  against  him  in  respect  to  goods  of  the  defendant 
held  for  duties. 

The  present  case  is  not  distingaishable  in  principle  from  those 
above  cited.  The  whisky  in  question  was  virtually  in  the  posses- 
sion of  the  United  States, — held  for  internal  revenue  taxes, — and  the 
sheriff  could  not  rightfully  disturb  that  possession.  The  collector, 
therefore,  was  guilty  of  no  contempt  or  unlawful  obstruction  of  the 
process  of  the  court  of  common  pleas  when  he  refused  to  permit  the 
sheriff  to  etiter  the  bonded  warehouse  of  the  United  States  and  make 
the  proposed  levy. 

Mr.  Justice  Bradley  authorizes  me  to  say  that  he  concurs  in  this 
opinion  and  in  the  following  order: 

And  now.  May  23,  1884,  this  cause  having  been  hcmvd  and  duly  considered 
by  the  court,  the  rule-granted  by  the  court  of  ooiamon  pleas.  No.  2,  of  Al- 
legheny CQunty,  Pennsylvania,  upon  Frank  P.  Case,  United  States  collector 
of  internal  revenue,  to  show  cause  why  an  attachment  should  not  i.«aue 
against  him,  etc.,  is  discharged;  and  it  is  ordered,  adjudged,  and  decreed 
that  the  aforesaid  petition  of  William  McCallin,  sheriff  of  said  county,  be  dis- 
missed, at  his  costs.  By  the  Court. 
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BorroxnEi  and  othe^  v.  Nbw  Yobk  GBrrB&L  &  H.  B.  B.  Co. 

{Cireuit  (huH,  8.  D.  Ne»  York.    HL&j  26, 1884.) 

1.  Bbhbarino— Motion  —  A1TIDA.TIT8 — Asreed  Statemeint  ov  Faotb  — Adoi- 
noiCAL  Factb. 

Where  a  case  is  tried  npon  an  agreed  statement  of  facts,  a  motion  for  a  re- 
hearing will  not  be  granted  when  the  affldarlts  npon  which  it  is  based  fail  to 
disclose  adequate  reason  why  additional  facts,  which  the  partv  fully  knew  at 
the  time  tho  agreed  statement  was  signed,  ahoald  be  introduced. 

S.  iHstTRASOB— To  Indrb  to  llBNBFrr  OP  Carribb  Br  AoRBEXBNT  wrrH  Owner. 
The  rule  that  an  insurer,  when  he  has  indemnified  an  owner  of  property  for 
a  loss  occasioned  by  a  carrier,  is  entitled  to  all  the  means  of  indemnity  which 
the  satisfied  owner  held  against  the  carrier,  and  that  the  owner  cannot,  after 
loss,  relingnish  any  rights  to  which  the  insurer  is  entitled,  does  not  mean  that 
the  owner  and  the  carrier  may  not,  at  the  time  the  goods  are  shipped,  and  be- 
fore insurance  is  effecied,  malce,  without  fraudulent  conoealment,  a  vali^ agree- 
ment that  any  insurance  shall  inure  to  the  benefit  of  tlie  carrier. 

Motion  for  Bebearing.     See  B.C.  17  Fed.  Bep.  905. 

Geo.  W.  Wingate,  for  plaintiffs. 

Frank  Looinis,  for  defendant. 

Shipuan,  J.  This  case  was  originally  tried  upon  an  agreed  state- 
ment of  facts  which  did  not  contain  the  terms  of  the  policy  of  insur- 
ance. The  plaintiffs  move  for  a  rehearing  in  order  to  introduce  the 
policy  of  insurance,  which  they  claim  is  important.  I  do  not  per- 
ceive that  any  adequate  reason  is  given  in  the  affidavits  why  addi- 
tional facts,  which  the  plaintiffs  fully  knew  at  the  time  that  the 
agreed  statement  was  signed,  should  now  be  introduced. 

The  counsel  for  the  plaintiffs  has  also  reargued  the  case  upon  the  old 
statement  of  facts,  and  has  insisted  that  the  shipper  and  the  carrier 
cannot  enter  into  a  valid  contract,  at  the  time  of  the  shipment  of  the 
goods,  whereby  the  carrier  may  obtain  the  benefit  of  the  insurance, 
because  the  insurer  is,  as  matter  of  law,  entitled  to  pursue  the  rem- 
edy of  the  shipper  against  the  carrier  in  case  the  former  has  re- 
ceived a  full  indemnity  from  the  insurer,  and  therefore  that  his  legal 
right,  after  full  payment  of  the  loss,  to  sue  the  carrier  in  the  name 
of  the  insured,  cannot  be  impaired  in  any  way. 
'  It  is  true  that  the  insurer,  when  "he  has  indemnified  the  owner  for 
the  loss,  is  entitled  to  all  the  means  of  indemnity  which  the  satisfied 
owner  held  against"  the  carrier,  (Hall  v.  Railroad  Cos.  13  Wall. 
367,)  and  that  the  owner  cannot,  after  a  loss,  relinquish  any  rights  to 
which  the  insurer  may  be  entitled;  but  this  does  not  mean  that  the 
owner  and  the  carrier  may  not,  at  the  time  the  goods  are  shipped, 
and  before  insurance  is  effected,  make,  without  fraudulent  conceal- 
ment, a  valid  agreement  that  anj  insurance  shall  inure  to  the  ben- 
efit of  the  carrier.  The  law  has  not  interdicted  the  owner  from 
making,  at  the  time  the  goods  are  shipped,  a  contract  in  regard  to  in- 
surance with  the  carrier,  provided  no  fraud  or  fraudulent  concealment 
is  practiced  upon  the  insurer.     This  is  recognized  in  the  HaU  Case, 
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supra,  for  the  court,  after  commenting  upon  the  supposed  difference 
between  the  right  of  subrogation  in  marine  insurance  and  in  fire  in- 
surance upon  land,  say : 

"There  ia,  then,  no  reason  for  the  subrogation  of  insurers,  by  marine  poli- 
cies, to  the  rights  of  the  assured  against  a  carrier  by  sea  which  does  not  exist 
in  support  of  a  lilce  subrogation  in  case  of  an  insurance  against  fire  on  land. 
Not  do  the  autlioiitles  make  any  distinction  between  the  cases,  though  a  car- 
rier may,  by  stipulation  with  the  owner  of  the  goods,  obtain  the  benefit  of  in- 
surance." 

The  motion  for  a  rehearing  is  denied. 


FentIiABob  v.  Nbw  Tore  Bono  &  Bushing  Go.  and  others. 
lOireuit  Uourt,  S.  J).  N«w  York.    May  16, 1884.) 

1.  Patents  for  Intentions — Kbldsf  for  Infrinqkmeht,  when  Granted. 

Relief  for  the  infringement  of  a  patent  will  not  be  gmnted  ualeas  the  patents 
inlerfere. 

2.  Saue — Intbrfbrbncb. 

When  differences  in  patents  are  distinct,  and  neither  covers  the  same  things 
as  the  other,  they  do  not  interfere. 

In  Eqtiity. 

Brodhead,  King  dt  Voorhies,  for  complainant. 

Wyllys  Hodges,  for  defendant. 

Wbeijslgb,  J.  The  orator  owns  reissued  patent  No.  10,175,  dated 
Angust  1,  1882,  the  original  of  which  was  No.  192,886,  dated  June 
26,  1877,  granted  to  himself  and  PKilipp  Eirsoh,  for  a  vent-bung. 
The  defendants  own  patent  No.  203,316,  dated  May  7,  1878,  and 
granted  to  George  Borst  for  an  improvement  in  bangs.  This  bill  is 
brought  under  section  4918,  Bev.  St.,  to  have  the  latter  patent  de- 
clared void.  There  were  bungs  having  a  hole  nearly  through  them, 
leaving  a  thin  web  of  the  wood  on  the  inside,  to  be  driven  through  in 
venting  the  cask,  as  described  in  the  patent  of  Bafael  Pentlarge,  No. 
148,747,  dated  February  18, 1874.  The  orator's  patent  is  for  a  bung 
with  a  hole  on  each  surface,  and  a  web  between  the  boles  in  the  in- 
terior of  the  bimg.  The  defendant's  patent  is  for  a  bang  like  Bafael 
Pentlarge's,  with  a  core  left  on  the  web  by  a  groove  out  around  it, 
leaving  it  ready  for  removal,  or  for  a  bung  like  the  orator's  with  a  like 
core  on  one  or  both  sides  of  the  web.  The  orator  is  not,  and  is  not 
claimed  to  be,  entitled  to  any  reiief  here  unless  his  patent  and  the  de- 
fondant's  interfere.  Mowry  v.  Whitney  14  Wall.  434.  The  patents 
are  each  good  for  the  difference  only  between  the  bungs  described  in 
them  and  those  in  eiistence  before,  liy.  Co.  v.  Sayles,  B7  D.  S.  554. 
The  difference  between  the  orator's  bung  and  Bafael  Pentlarge's  was 
the  having  the  web  in  the  interior  instead  of  at  the  inner  surface,  and 
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fa  is  patent  oovers  that,  'the  difference  between  the  defendant's  bung 
and  the  others  is  the  having  the  core  to  strengthen  or  protect  the 
w^eb,  and  their  patent  covers  that.  These  differences  are  not  the 
aame,  bat  distinct,  and  neither  oovers  the  same  thing  as  the  other, 
and  therefore  they  do  not,  as  now  viewed,  interfere.  The  practice 
-of  the  invention  of  the  latter  majr  infringe  upcm  the  iormer  and  may 
not;  but  if  it  does,  it  will  not  do  so  because  the  patents  interfere,  but 
because  the  latter  takes  the  invention  of  the  former  to  improve  upon. 
Let  the  bill  be  dismissed,  with  costs. 


Abnold  v.  Phblps  and  others. 

lOirevit  Court,  S.  D.  N«v>  York.    lA&j  16, 1884.) 

Patbnts  fob  Ikvektions— Imfrihoemknt. 

Where  it  is  shown  that  one  patented  prooess  is  the  application  of  heat  and 
steam  to  coflce,  in  its  uncureii  state,  to  cure  it,  and  a  secoad  is  the  application 
of  heat  alone  for  the  same  purpose,  the  second  is  not  an  infringement  on  tlie 
fint. 

In  Equity. 

Edmund  Wetmore,  for  orator. 

Edward  N.  Dickeraon,  for  defendant. 

Whbeler,  J.  This  suit  rests  on  reissued  patent  No.  4',47&,  dated 
July  25, 1871,  granted  to  John  Ashcroft,  for  an  improvement  in  pro- 
cesses for  treating  coffee,  division  A.  The  process  consists,  essen- 
tially, in  subjecting  unripe  or  damaged  coffee  to  the  direct  action  of 
steam  in  a  close  compartment  to  heat  and  sweat  it,  and  then  to  dry 
heat  to  complete  the  curing  of  it.  There  are  four  claims.  The  first 
claim  is,  in  substance,  for  the  process  of  maturing  and  browning  coffee 
by  subjecting  it  to  the  direct  action  of  steam;  the  second,  the  pro- 
oess of  maturing  and  browning  coffee  by  subjecting  it  to  the  sweat- 
ing and  expanding  action  of  steam  and  the  drying  action  of  heat ;  the 
third,  subjecting  it  both  to  the  action  of  steam  and  heat  while  in 
sacks;  and  the  fourth,  subjecting  a  series  of  sacks  to  the  action  of 
sweating  steam  and  drying  heat.  The  defendants  subject  the  coffee 
to  the  action  of  beat  in  a  close  compartment.  The  heat  raises  steam 
from  the  moisture  of  the  coffee  and  produces  a  result  similar  to  that 
of  the  process  of  the  patent.  The  orator's  evidence  tends  to  show  that 
this  process,  taken  by  itself,  is  the  same  as  that  of  the  second  claim 
and,  in  connection  with  the  result,  the  same  as  that  of  the  third  claim 
of  the  patent.  The  witness  giving  this  testimony  is  understood,  how- 
ever, to  ref6r  to  these  claims  as  measured  by  their  own  terms,  which 
do  not  refer  to  the  source  of  the  steam.  His  meaning,  apparently,  is 
that  the  steam  g&nerated  from  the  moisture  of  the  coffee  performs 
the  office  of  steam  applied  from  without.     But  this  does  not  alter  the 
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patented  process.  The  olairas  are  made  apon  the  iuTebticm  described 
in  the  specifioation,  and  are  to  be  construed  with  reference  to  that. 
The  process  there  described  begins  with  the  application  of  steam  from 
without  to  the  coffee;  these  claims,  therefore,  must  refer  to  steam  so 
applied.  The  patented  process  is  the  application  of  steam  and  heat 
to  the  coffee  in  its  uucured  condition ;  the  defendants'  process  is  the 
application  of  heat  only  to  the  coffee  in  that  condition.  The  steam 
cannot  be  omitted  and  the  process  be  the  same.  liustell  v.  Dodge, 
93  U.  S.  460.  Upon  this  construction  the  patent  may  be  sustained, 
but  the  defendants  are  not  shown  to  infringe.  If  the  patent  should 
be  construed  to  cover  the  application  of  heat  only  to  coffee  in  a  close 
compartment,  it  might  be  void  for  want  of  novelty. 
Let  there  be  a  decree  dismissing  the  bill,  with  costs. 


WoosTEB  t>.  SiMONSoN  and  others. 

(Oireuit  Court,  ».  D.  New  York.    May  16,  1884.) 

1.  Patents  for  ImrsiiTioNa — Measure  of  Damages  for  Infrzngement. 

The  amount  of  an  established  license  fee  for  the  use  of  a  patented  inven- 
tion is  a  proper  measure  of  damages  for  the  infringement  of  a  patent. 

2.  Same— Additiohai.  Evidbhce  not  Making  a  New  Case. 

Where  a  case  is  referred  back  to  a  master  in  chanceiT  to  take  additional 
proof,  and  the  proof  so  taken  is  on  the  same  subject,  it  does  not  make  out  a 
new  case. 
8.  Saiie — Paroi,  Testimony  of  a  License  to  Use  Patent. 

A  license  for  using  a  patent,  and  the  amount  of  the  fee  required,  iriay  b» 
shown  by  parol  testimony  without  varying  the  written  license  contracts,  the 
suit  not  being  brouglit  on  such  contracts  and  the  defendants  not  being  parties 
to  them. 

In  Equity. 

Frederic  H.  Belts,  for  orator. 

Edmund  Wetmore,  for  defendants. 

Wheeleb,  J.  This  case  has  now  been  heard  on  the  defendants' 
exceptions  to  the  second  report  of  the  master,  made  on  the  reference 
of  the  case  back  to  him  pursuant  to  the  former  decision.  Wooater  v. 
Simonson,  16  Fed.  Bep.  680.  The  master  now  reports  that  the  ora- 
tor's license  fee  was  fi^r  the  privilege  of  using  guidea  precisely  like 
those  used  by  the  defendants,  for  which  this  account  of  damages  is 
being  taken.  This  is  objected  to,  because  it  is  said  that  it  males  & 
new  case  for  the  orator  different  from  that  made  by  the  opening 
proofs  on  the  former  hearing  before  the  master,  and'that  the  master 
had  no  power  to  admit  proofs  of  such  new  case  withoat  an  order  of 
court,  and  that  the  proofs  vary  the  terms  of  the  written  contracts  by 
which  the  license  fee  was  fixed.  There  is  no  question  made  bat  thai 
the  amount  of  an  established  license  fee  for  the  use  of  a  patented  in- 
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vention  is  what  the  patentee  loses  by  the  use  of  the  invention  in  vio- 
lation of  the  patent  without  license,  and  a  proper  meastire  of  dam- 
ages for  snoh  infringement.  An  acoonnt  of  damages  for  the  same 
infringement  was  being  taken  on  each  occasion  when  this  case  was 
before  the  mas'ter.  The  orator  was  on  each  occasion  proving  his 
damages  for  that  infringement.  Had  he  proved  a  different  infringe- 
ment on  the  latter  occasion  from  what  be  did  on  the  former,  he  would 
have  had  a  new  case.  But  he  did  not;  the  infringing  guides  used  by 
the  defendants  were  the  same  subjects  of  proof  all  the  while.  On 
the  former  hearing,  as  the  proofs  were  left,  they  showed  a  license  fee, 
and  the  master  reported  damages  for,  a  larger  use  of  the  patented  in- 
vention than  the  defendants  were  guilty  of.  !^he  case  was  referred 
back  to  the  master,  with  liberty  to  the  complainant  to  reopen*  his 
proofs.  This  was,  of  course,  to  enable  him  to  make  his  proof  of  dam- 
ages conform  to  the  defendant's  infringement.  This  he  accomplished 
by  showing  that  the  license  fee  was  for  exactly  such  use  as  the  de- 
fendants had.  The  amount  of  the  license  fee  was  exactly  what  the 
defendants  would  have  to  pay  for  a  lawful  use  of  the  same  extent, 
and  exactly  what  the  orator  lost  by  their  use  without  making  the  pay- 
ment. The  amount  of  the  license  fee  for  such  use  of  the  patehted 
invention  as  the  defendants  bad,  was  a  question  of  fact  to  be  proved 
by  any  competent  evidence.  "  Such  licenses  are  not  reqnirod  to  be  in 
writing,  neither  is  the  amount  of  the  fee  required  to  be  shown  by 
writing.  The  whole  may  be  shown  by  parol.  The  written  contracts 
of  license  between  the  orator  and  others  might  be  evidence  between 
the  orator  and  the  defendants ;  but  this  suit  is  not  brought  upon  those 
licenses;  the  defendants  are  not  parties  to  them,  and  they  are  not 
conclusive  upon  either  the  defendants  or  the  orator,  as  they  would  be 
apon  the  parties  to  them  in  suits  between  those  parties  upon  them, 
1  Greenl.  Ev.  §  279.  The  exceptions  by  which  l^ese  objections  are 
raised  do  not  appear  to  be  well  founded. 

The  exceptions  are  overruled,  and  the  report  is  accepted  and  oon> 
firmed. 


GocLD  V.  Spicerb  and  another. 
{Virevit  Court,  D.  Rhode  lOand.    April  9, 1884.) 

.Patbmt— iNTRnroiiMENT— PuRSACB— Oratb-Babs— Cam-8haftb. 

A  combiEation  patent  is  not  infringed  by  anutber  patent  unless  all  of  the 
elements  composing  the  combination  in  the  first  patent,  or  equivalents  there- 
for, are  employed  iii  the  second  patent. 

In  Equity. 

Thos.  Wm.  Clarke,  for  complainant. 

W.  H.  Thurston  and  B.  F.  Thurston,  for  defendants. 
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Colt,  J.  ThiB  is  a  bill  in  equity  brought  for  the  alleged  infringe- 
ment of  reissued  letters  patent,  No.  9,956,  granted  to  David  B.  Gould, 
December  6,  1881,  for  an  improvement  in  grates.  The  invention  re- 
lates to  agitating  the  coal-bed  of  a  furnace  by  lifting  the  grate-bars 
and  letting  them  fall  suddenly  by  means  of  two  shaftb  provided  with 
cams  arranged  under  and  near  the  ends  of  the  grate-bars.  The  gen- 
eral principle  of  agitating  tb^  fire  surface  of  a  furnace  by  the  em- 
ployment of  a  series  of  loose  grate-bars  operated  by  one  or  more  cam- 
shafts, is  not  new.  The  same  principle  we  find  in  various  older  patents, 
and  it  is  illastrated  in  the  Cass  English  patent,  the  Watson  English 
patent,  and  the  AUen  and  Hudson  American  patent.  The  patent 
under  consideration  must,  therefore,  in  view  of  the  prior  state  of  the 
art,  be  limited  in  its  scope  to  the  particular  combination  of  devices 
described  in  the  patent.  Nor  do  we  understand  the  patentee  to  olaim 
more  than  this.  The  specification  declares  that  the  object  of  his  in- 
vention "is  to  provide  means  for  gradually  lifting  the  grate-bars,  with 
their  load,  and  letting  them  fall  suddenly  and  alternately  as  the  cams 
are  rotated,  thus  producing  a  sufficient  agitation  of  the  coal-bed  with- 
out the  exercise  of  undue  strength  in  turning  the  cam-shaft."  The 
first  claim,  embodying  the  combination  of  devices  by  which  this  re- 
sult is  secured,  is  as  follows : 

"The  loose  grate-barn,  A,  having  enlargements,  C,  and  projections,  d,  in 
combination  with  the  wiper-shafts,  D,  having  the  alternate  curved  cam  pro- 
jections terminated  by  abrupt  shoulders,  as  and  for  the  purposes  described." 

It  is  clear  that  the  main  improvement  contemplated  by  this  inven- 
tion is  such  a  construction  of  loose  grate-bars  and  cam-shafts  that 
upon  taming  the  shafts  the  bars  will  fall  suddenly;  this  result  be- 
ing accomplished  by  means  of  projections  on  the  under  side  of  the 
grate-bars  near  ihe  end,  in  connection  with  the  abrupt  shoulders  of 
the  cams.  Now,  in  the  defendants'  grate  we  find  neither  grate-bars 
nor  cams  of  this  peculiar  construction.  The  bars  have  no  such  pro- 
jection at  either  end,  and  no  equivalent  therefor.  In  the  absence  of 
such  projections  they  resem'ble  the  bars  of  the  Gaes  and  Watson  pat- 
ents. The  cams  in  defendants'  grate  are  not  terminated  by  abrupt 
shoulders,  but  are  curved  on  both  faces  much  like  the  Watson  patent. 
In  consequence  of  this,  the  cam-shaft  can  be  revolved  in  either  direc- 
tion, or  oscillated;  while,  in  the  plaintiff's  gr&te,  the  shaft  can  be 
turned  only  one  way,  owing  to  the  peculiar  shape  of  the  cams  and 
the  projections  on  the  bars,  such  shape  being  necessary  to  produce 
the  sudden  fall  described  in  the  patent.  In  the  place  of  two  cam- 
shafts,— one  at  each  end  of  the  grate-bars, — the  defendants  use  only 
a  single  shaft  arranged  under  the  centers  of  the  bars. 

The  combination  described  in  the  first  claim  of  the  patent  is  made 
up  of  several  elements.  One  of  these  consists  of  the  projections  on 
the  grate-bars ;  another,  of  the  abrupt  shoulders  of  the  cams.  These 
features  are  wanting  in  the  defendants'  grate.  The  olaim  in  the  pat- 
ent also  embraces  two  cam-shafts;  the  defendants  use  only  one.    Un- 
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der  these  ciroumsfancea,  theretoan  be  no  infringement.  It  is  well 
settled  that  a  claim  for  a  combination  is  not  infringed  unless  all  of 
the  elements  composing  the  combination,  or  eqaivalents  therefor,  are 
emplojed. 


Thb  La  Fatetts  Laub. 

IDittria  Court,  W.  D.  Wi*con$in.    1884.) 

1.  Collision  — LiBEi,— Burden  of  Pboof — Failuhb  to  Cohfly  with  Law — 
Damaobs. 

Whea  the  law  provides  that  lights  shall  be  oarriL-d  by  barges  at  certain  hours 
and  in  certain  positions,  and  a  barge  is  run  into  which  has  not  complied  wiih 
the  law,  the  burden  oi  proof  is  upon  the  owners  of  the  barge,  in  a  libel  fcir  dam- 
ages, to  show  that  the  damage  did  not  result  from  the  lailare  to  comply  with 
the  law,  and  they  cannot  recover  unless  they  so  show. 

a.  Baue— Drrooation  op  Law — Custom. 

A  custom  cannot  be  set  up  in  derogation  of  the  strict  requirements  of  a  law, 
by  those  whose  duty  it  is  to  comply  with  the  law. 

In  Admiralty. 

John  J.  Cole,  for  libelant. 

Wing  d  Prentiss,  for  respondent, 

BvMN,  J.  This  is  a  libel  brought  by  Jacob  Biobtman  against  the 
steara-boat  La  Fayette  Lamb  to  recover  damages  sustained  in  the 
sinking  of  a  barge  loaded  with  stone  through  a  collision  between  the 
said  Bteam-boat  and  said  barge  upon  the  Mississippi  river  near  Island 
No.  69,  above  Winona,  on  October  8,  1879.  The  libelant  was  engaged 
in  carrying  stone  from  Fountain  City,  Wisconsin,  down  the  Missis- 
sippi river  to  the  government  works  at  Argo  island,  a  little  above  Wi- 
nona, and  on  the  occasion  when  the  collision  occurred  had  the  two 
barges  loaded  with  stone  in  tow  of  the  steam-boat  Express,  Capt. 
Peter  £.  Schneider  being  in  charge,  taking  them  down  the  river  after 
dark  on  the  evening  of  October  8,  1879,  to  deliver  at  Argo  island. 
The  steam-boat  La  Fayette  Lamb  was  a  raft-boat  engaged  in  mak- 
ing regular  trips  between  Beef  slough,  in  Wisconsin,  and  Clinton, 
Iowa.  The  collision  occured  near  Island  No.  69,  on  the  Wisconsin 
side,  about  9  or  10  o'clock  of  a  rather  dark  night. 

Capt.  Schneider  testifies  that  he  had  his  signal  lights  on  the  Ex- 
press, one  red  and  one  green;  that  he  first  saw  the  Lamb  when  the 
Express  was  crossing  from  one  side  of  the  river  to  the. other,  and 
waited  for  the  Lamb  to  blow  the  signal,  bat  that  she  came  pretty 
close  without  blowing,  and  that  then  he  (Schneider)  blew  a  signal 
for  the  Lamb  to  keep  to  the  right,  and  that  then  the  Lamb  was  far 
enough  off  to  keep  away  from  a  collision;  that  it  was  the  duty  of 
the  ascending  boat  to  signal  first,  but  the  Lamb  did  not  signal  nor 
answer  the  signal  of  the  Express.  There  were  no  lights  at  all  upon 
either  of  the  barges  which  projected  about  25  to  80  feet  in  front  of 
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the  Express'  bow.  Bat  after  Capt.  Schneider  blew  his  signal,  and 
just  before  the  oollision  occurred,  be  sent  a  man  with  a  lantern  upon 
the  bow  of  the  larboard  barge,  who  held  the  light  he  carried  in  front 
as  high  as  his  breast.  The  barges  were  heavily  loaded  with  stone,  so 
that  they  came  but  about  two  feet  above  the  water.  Capt.  Schneider 
testifies  that,  instead  of  going  to  the  right,  as  signaled,  the  Lamb 
went  to  the  left,  and  in  passing  collided  with  the  starboard  barge  at- 
tached to  the  Express,  striking  the  forward  starboard  corner  of  the 
said  barge  near  its  bow ;  that  when  be  observed  that  the  Lamb  was 
taking  the  left,  he  ordered  the  man  with  the  lantern  from  the  larboard 
to  the  starboard  barge,  where  he  arrived  just  before  the  collision  oc- 
<!urred;  and  that  the  barge  sunk  in  about  five  minutes  from  the  time 
it  was  struck,  about  five  to  seven  rods  from  Island  No.  69.  It  was 
afterwards  raised  by  libelant,  but  was  damaged  and  the  stone  lost. 
Capt.  Schneider  says  the  collision  occurred  seven  or  eight  minutes 
after  he  first  sighted  the  Lamb.  He  also  testifies  that  when  the 
Lamb  did  not  answer  his  signal  he  stopped  the  engines  of  the  Express, 
and  commenced  backing,  and  almost  stopped;  that  when  he  first 
saw  the  Lamb,  the  Express  was  hugging  the  west  shore  of  Island  No. 
69 ;  and  that  the  Lamb  was  aiming  straight  across  the  river  from  Argo 
island,  on  the- west  or  Minnesota  side;  but  that  there  was  room 
enough  for  the  Lamb  to  have  passed  the  Express  to  the  right,  and  be- 
tween the  Express  and  Island  No.  69.  Again,  Capt.  Schneider  says 
that  the  Lamb  changed  her  course  when  he  blew  the  whistle ;  that 
the  Lamb  was  then  coming  straight  up  the  stream  before  she  went 
across  the  bow  of  the  Express;  that  she  was  coming  right  for  the 
Express,  but  changed  her  course,  and  went  to  the  left  instead  of  the 
right ;  and  that  the  Express  was  headed  straight  down  the  river. 

The  testimony  of  Charles  Moeckel,  a  fireman  on  the  Express,  cor- 
roborates that  of  Schneider  in  most  respects,  and  tends  to  show  that 
the  Express  was  headed  straight  down  the  river,  which  runs  south  at 
this  point ;  and  that  the  Lamb,  in  crossing  her  bow  to  the  left,  ran 
into  the  barge  when  the  Express  was  backing,  the  Lamb  striking  the 
barge  about  the  center  of  the  Lamb;  and  that  the  Lamb  did  not  change 
her  speed  from  the  time  she  was  first  sighted  until  the  collision  oc- 
curred. He  testifies,  also,  that  the  lights  on  the  Express  were  properly 
displayed  and  in  good  shape,  though  the  red  light  was  not  as  bright 
as  usual.  He  thinks  before  the  whistle  blew  the  Lamb  was  going  to 
the  right  of  the  Express,  but  then  changed  to  the  left,  crossing  the 
Express'  bow  and  striking  the  starboard  barge  of  the  Express.  This 
'  witness  says  he  cannot  state  whether  the  Express  was  stopped  or  not, 
but  that  her  headway  was  checked  by  reversing  the  engines. 

The  tendency  of  the  testimony  from  the  La  Fayette  Lamb  is  quite 
different.  From  this  it  appears  that  Thomas  C.  Withrow  was  at  the 
time  acting  as  pilot  and  lookout  upon  the  Lamb;  that,  as  he  was 
crossing  over  from  Argo  island  to  Island  No.  69,  he  heard  a  boat 
whistle;  that  he  looked  and  discovered  a  boat  coming  towards  the 
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Lamb  in  a  fonn  which  he  describes  as  an  angle  of  some  45  degrees, 
headed  but  from  the  shore  towards  the  middle  of  the  channel,  about 
200  feet  away  from  the  Lamb,  above  and  to  the  right  of  the  Lamb. 
He  says  that  he  saw  but  one  very  dim  red  light,  and  that  they  had 
no  time  to  answer  the  signal;  that  he  saw  many  other  lights  up  the 
liver,  and  one  on  a  raft  on  the  opposite  side ;  and  that  he  was  looking 
at  those  lights,  when  the  whistle  first  blew,  to  see  whether  they  were 
coming  or  not.  Says  he  had  no  warning  of  the  Express  before,  she 
being  under  the  shadow  of  the  shore,  and  the  night  so  dark  he  could 
not  distinguish  a  boat  unless  there  was  a  light  to  show  it.  He  says 
there  were  no  lights  on  the  barges  and  but  one  on  the  Express;  that 
when  he  heard  the  whistle  he  rang  to  reverse  the  engines  and  back ; 
that  the  Lamb  was  straight  ap  and  down  the  river,  going  straight  up; 
and  that  the  Express  was  lying  crosswise  and  quartering  nearly  across 
west  of  the  river ;  that  the  signal  one  whistle  indicated  to  go  to  the 
right,  but  he  could  not  have  done  so,  and  that  was  why  he  stopped 
the  boat  and  reversed  her.  He  says  they  collided  with  Mm;  that  the 
starboard  barge  struck  the  Lamb  midships  on  the  starboard  side; 
that  the  Express  was  from  200  to  SOO  feet  from  the  east  side  out  in 
the  channel,  off  Island  No.  69,  at  the  time  the  collision  occurred;  that 
the  Lamb  was  to  the  left  or  west  side  of  the  channel,  and  clear  out 
of  the  way,  as  far  as  be  could  get  handily,  and  that  if  the  Express 
had  been  headed  properly  she  would  not  have  struck  the  Lamb,  and 
that  there  was  ample  room  for  the  Express  to  have  passed ;  that  if 
the  Express  had  given  direction  to  the  Lamb  to  take  the  left,  the  col- 
lision would  have  been  avoided.  He  says  he  did  not  see  the  barges 
at  all  until  after  the  collision,  and  that  in  the  Lamb's  position  they 
should  have  seen  both  lights,  but  that  he  don't  think  the  Express  bad 
any  green  light  lit;  that  it  was  one-half  minute  from  the  time  of  the 
whistle  to  the  collision.  Says  the  Lamb  did  not  change  its  course, 
and  had  no  time  to  do  eo;  that  the  Express  was  going  out  from  the 
bank,  perhaps  endeavoring  to  take  the  right,  according  to  the  signal ; 
that  the  channel  there  was  about  300  feet  wide;  and  that  a  good  chan- 
nel runs  close  to  the  bank  of  Island, No.  69.  He  says  the  Lamb  was 
not  going  towards  the  Express,  but  the  Express  was  headed,  as  above 
stated,  towards  the  Lamb. 

Frank  Hufman,  who  was  second  engineer  on  the  Lamb,  was  on 
watch  at  the  time  of  the  collision.  Says  they  were  within  200  feet  when 
he  heard  the  whistle;  that  he  went  into  the  engiue-room,  and  the  bell 
rang  to  stop  and  back,  and  that  about  the  time  the  Lamb  got  to  back- 
ing the  boat  hit;  and  it  was  not  more  than  a  minute  from  the  time  of 
the  whistle  to  the  collision.  His  testimony,  and  the  other  testimony 
from  the  Lamb,  corroborates  that  of  Capt.  Withrow  as  to  the  position 
of  the  boats  in  the  channel  when  the  accident  occurred.  Says  he  could 
see  no  barges,  but  that  the  Express  had  two  lights,  both  dim ;  but  that 
there  was  none  on  the  barges.  He  says  if  the  bow  of  the  Express  had 
been  straight  down  the  river  she  would  not  have  hit  the  Lamb ;  that 
v.20,no.5— 21 
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tfae  Lamb  was  going  aboat  seven  miles  an  hour.  The  captain  of  the 
Lamb,  L.  B.  Hanks,  was  in  bed  and  got  ap  when  the  collision  hap- 
pened. 

The  evidence  is  very  conflicting;  and  allowing  both  boats  and  the 
barges  to  have  been  properly  manned  and  lighted,  it  wonld  be  a  mat- 
ter of  great  difficulty,  from  the  testimony,  to  determine  on  which  side 
the  fault  is  shown  to  be,  or  whether  it  was  not  a  casualty,  without 
fault  on  either  side.  But  I  am  inclined  to  think  there  are  principles 
of  law  that  will  determine  the  case  without  deciding  upon  the  mere 
weight  of  conflicting  evidence.  If  there  were  any  fault  on  the  part 
of  the  Lamb  which  should  make  her  responsible  for  the  sinking  of 
the  barge,  I  think  it  must  be  a  want  of  vigilance  in  discovering  the 
Express  la  time  to  have  avoided  a  collision.  I  think,  from  all  the 
evidence,  that  the  officers  of  the  Lamb,  as  soon  as  the  whistle  of  the 
Express  was  blown,  did  all  they  reasonably  could  to  avert  the  danger, 
and  if  there  was  any  fault  it  was  in  not  keeping  a  sufficient  vigilant 
watch  and  lookout  to  discover  any  danger  that  might  be  approaching 
in  time  to  avoid  it.  Bat  the  engineers,  or  one  of  them,  was  on  watch, 
and  the  pilot,  Withrow,  who  was  at  the  steerage  at  the  time,  was  also 
on  the  lookout  from  the  pilot-house;  but  neither  of  them  discovered 
the  existence  or  proximity  of  the  Express  or  barges  until  it  was  prob- 
ably too  late  to  avoid  a  collision.  Why  did  they  not  discover  the 
Express  and  barges?  It  might  be  because  they  were  not  sufficiently 
attentive  and  vigilant  in  their  respective  stations,  or  it  might  be  be- 
cause the  Exp-ess,  or  the  barges  she  had  in  tow,  were  not  properly 
lighted.  By  rule  10  of  the  board  of  superintending  inspectors,  it  is 
required  that  all  barges,  when  towed  by  steamers  and  navigated  be- 
tween sunset  and  sunrise,  shall  have  their  signal  lights,  as  required 
by  law,  placed  in  a  suitable  manner  in  the  starboard  bow  of  the  star- 
board barge  and  in  the  port  bow  of  the  port  barge,  which  lights  shall 
not  be  less  than  10  feet  above  the  water. 

There  is  considerable  doubt  raised,  even  by  the  testimony  from  the 
Express,  whether  her  own  signal  lights  were  in  proper  condition.  I 
think  the  evidence  as  a  whole  shows  that  one  of  them,  if  th^y  had 
two  lights  displayed,  was  very  dim.  But  there  is  no  claim  that  the 
law  requiring  a  fixed  light  upon  each  barge  was  complied  with.  To 
send  a  man  with  a  lantern  upon  a  barge  when  danger  has  already 
become  imminent,  is  no  equivalent  for  having  a  fixed  and  permanent 
light  at  least  10  feet  above  the  water.  It  was  proved  before  the  ex- 
aminer, by  the  libelant,  against  the  objection  of  the  defendant,  that 
it  was  not  the  custom  on  the  Mississippi  river  to  have  a  permanent 
light  upon  barges.  But  those  whose  duty  it  is  to  provide  such  lights 
for  the  bene&t  and  safety  of  navigation  cannot  set  up  a  custom  in 
defiance  of  the  plain  requirements  of  the  law,  and  if  they  do  so  they 
invite  the  law  upon  their  own  heads.  And  in  case  of  a  collision  hap- 
pening under  such  circumstances,  the  burden  is  upon  the  party  so 
failing  to  comply  with  the  law  to  show  that  such  failure  did  not  c:iuse 
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the  damage.  Waring  t.  Clarke,  5  How.  465;  The  Ohirokee,  15  Fed. 
Rep.  119;  The  Oder,  13  Fed.  Eep.  272. 

In  this  case  the  libelant  has  not  shown  that  his  failure  to  provide 
permanent  lights  apon  the  barges  did  not  cause  the  accident,  or  that 
the  collision  would  have  occurred  if  such  lights  had  been  provided. 
On  the  contrary,  it  seems  altogether  probable,  from  the  testimony, 
that  if  lights  had  been  displayed  in  proper  place  upon  the  two  bargee? 
that  the  collision  would  not  have  happened.  It  is  evident  the  law  in 
this  case  is  much  more  reasonable  than  the  proved  custom  of  disre- 
garding it.  These  flat-boats,  heavily  ioaded  with  stone,  but  two  feet 
above  the  water,  and  projecting  25  or  30  feet  ahead  of  the  steamer 
upon  either  side,  out  into  the  darkness  of  night,  would  seem  to  invite 
the  very  sort  of  danger  which  came  in  this  case,  and  the  need  of  hav- 
ing them  well  and  sufficiently  lighted,  as  the  rule  rec[uireB,  seems  ob- 
vions. 

Libel  digmiflsed,  with  costs. 


The  GaoaaB  Hbatoh.     (Two  Gases.) 

{Dittriet  Court,  D.  Maryland.    Majr  15, 1884.) 

SvowAOB— Damaqb  to  Cargo. 

The  claimants  of  the  sbip  havini;  proved  a  succession  of  severe  storms,  and 
having;  proved  that  the  cargo  was  stowed  with  customary  care  and  skill  by  ex- 
perienced stevedores,  held,  on  the  evidence,  that  the  libelants  had  not  sup- 
ported the  onut  of  showing  affirmatively  that  by  proper  attention  to  the  stow- 
ing  the  damage  to  the  cargo  might  have  been  avoided. 

In  Admiralty. 

Cowen  dt  Cross,  for  libelants. 

Stirling  dt  Thomxs,  for  respondents. 

MoBBis,  J.  This  is  a  question  of  responsibility  for  a  very  consider- 
able damage  to  a  cargo  of  steel- wire  rods,  which  the  libelants  seek  to 
charge  upon  the  steam-ship  George  Heaton,  on  account  of  alleged  neg- 
ligent stowage,  and  which  the  claimants  of  the  steamer  allege  was 
solely  caused  by  the  force  of  the  Rtorms  which  the  ship  encountered  on 
the  voyage,  and  which  they  contend  caused  the  damage,  notwithstand- 
ing the  goods  were  stowed  in  a  carefal  and  proper  manner.  The  fact 
that  the  goods  were  damaged  during  the  voyage  is  established,  and  the 
burden  is  upon  the  claimants  of  the  steamer,  in  order  to  exculpate 
themselves,  to  prove  the  defense  they  have  set  up.  The  ship  took  the 
steel-wire  rods  on  board  in  good  condition  (except  some  fresh-water 
rust)  at  Rotterdam,  and  sailed  thence,  as  was  the  understanding,  for 
Newcastle-on-the-Tyne,  where  she  took  on  the  balance  of  her  cargo, 
and  sailed  thence  to  Baltimore,  to  which  port  the  wire  rods  were  con- 
signed. The  cargo  consisted  in  all  of  700  tons  pig-iron,  221  tons  of 
soda  crystal  and  soda-ash,  33  tons  of  bags,  about  4^  tons  of  sheep- 
wash,  and  1,025  tons  of  steel- wire  rods,  in  coils.    The  steel-wire  rods 
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of  libelants,  which  received  the  principal  damage,  were  stowed  in  the 
hold,  in  the  forward  part  of  the  ship,  under  hatches  Nob.  1  and  2. 
There  were  290  tons  of  wire  in  No.  1  lower  hold,  340  tons  in  No.  2 
lower  hold,  and  there  were  besides,  under  hatches  8  and  4,  120  tons 
stowed  between-decks,  and  275  tons  in  Nos.  3  and  4  lower  hold.  On 
top  of  the  wire  in  Nos.  1  and  2  lower  holds  there  were  placed  deal 
boards,  and  on  them  was  put  a  large  quantity  of  pig-iron.  In  the 
forward  between-decks  there  were  placed  220  tons  of  soda-ash  in 
casks,  and  forward  of  No.  1  hatch  were  20  oil  barrels  filled  with 
sheep-wash.  These  20  barrels  of  sheep-wash  were  placed  apart  from 
other  cargo,  10  barrels  being  put  on  each  side  of  a  stationary  iron 
partition  running  fore  and  aft,  in  the  middle  of  the  ship,  from  No.  1 
hatch  to  the  forecastl&  bulk-head.  During  the  voyage  10  of  these 
barrels  of  sheep-wash,  all  on  one  side,  were  broken  up ;  and  also  about 
20  of  the  casks  of  soda-ash  in  the  between-decks,  next  aft  of  the  sheep- 
wash,  broke  loose  and  were  destroyed.  These  packages,  breaking 
adrift,  broke  down  the  two  ventilators  and  a  sounding  pipe  which  ran 
through  this  compartment  into  the  hold,  and  the  liquid  mass  of  sheep- 
wash,  mixed  with  soda-ash,  streamed  down  through  the  ventilator 
holes,  and  through  the  crevices  of  Nos.  1  and  2  batches,  to  the  pig-iron 
beneath,  and  thence  found  its  way  down  to  the  coils  of  steel-wire  rods 
which  were  under  the  pig-iron.  The  sheep-wash,  being  an  alkaline 
mixture,  together  with  the  soda-ash,  greatly  corroded  the  libelant's 
steel  wire,  and  caused  a  most  serious  loss  to  them. 

The  respondents,  to  show  that  the  storms  encountered  by  the  ship 
caused  the  damage,  have  produced  the  ship's  log,  and  the  testimony 
of  the  ship's  ofi&cers.  From  the  log  it  appears  that  the  vessel  left 
Newcastle-on-the-Tyne,  November  18,  1882,  and,  proceeding  on  her 
voyage  by  way  of  the  north  of  Scotland  and  Pentland  Firth,  had  va- 
riable weather  until  Friday,  the  24th,  which  commenced  with  stormy 
winds  and  sea,  with  ship  rolling  heavily,  and  taking  very  heavy  wa- 
ter on  deck.     Then  the  entries  are : 

"At  noon,  strong  gale  and  high  sea;  ship  making  very  heavy  weather.  At 
2  p.  M.,  strong  gale  and  high  sea;  ship  taking  dreadful  heavy  seas  over  all, 
filling  the  decks  fore  and  aft,  and  splitting  tarpaulin  on  No.  2  hatch;  8  p.  m., 
territlc  gale  and  high  sea,  attended  with  dreadful  heavy  hail  squalls;  ship 
rplling  heavily,  and  shipping  heavy  seas  over  all;  at  midnight,  heavy  gale 
and  high  sea;  heard  the  cargo  adrift  in  the  holds ;  impossible  to  take  off  the 
hatches  to  secure  the  same;  brought  ship's  head  to  the  sea  and  wind.  Sat- 
urday, November  25th,  at  1  a.  m.,  took  very  heavy  sea  over  all,  moving  life- 
boats and  filling  the  decks  full,  fore  and  aft;  engine  going  dead  slow;  2  a. 
H.,  terrific  gale;  cargo  rolling  heavily  in  the  hold;  4  A.  il.,ship  making  dread- 
ful weather;  8  A.  is..,  improving  weather;  kept  ship  her  course;  at  2  p.  m., 
took  hatches  off  and  found  several  casks  stove  and  broke;  crew  employed  se- 
curing cargo,  and  trimming  ship  upright,  having  a  strong  list  to  port." 

The  weather  was  then  moderate  until  Monday,  November  27th, 
when  a  strong  gale  set  in,  with  high  sea,  the  ship  taking  large  bodies 
of  water  on  deck.     "At  8  p.  u.  sudden  change  of  wind,  high  oroes-sea, 
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ship  rolling  dreadfully;  heard  cargo  adrift  in  the  hold;  impossible  to 
take  off  the  hatches;  shipped  very  heavy  sea  forward,  and  sorely  in- 
jured one  man."  There  was  another  gale  of  a  few  hours  on  the  28th, 
but  the  remainder  of  the  voyage  was  without  incident.  With  regard 
to  the  severity  of  the  storm,  the  captain  testifies  that  it  was  as  heavy 
weather  as  he  had  ever  had  on  any  passage,  and  that  no  reasonable 
precaution  in  stowage  could  have  prevented  the  injury. 

The  first  officer  testifies  that  after  the  first  storm,  on  the  24th,  he 
found  several  casks  of  the  soda-ash  in  Nos.  1  and  2  hold  had  started 
adrift  and  broken  up,  and  one  of  the  stringers  or  wood  planks  against 
the  sides  of  the  ship  had  broken;  and  that  after  the  second  storm  he 
foond  four  or  five  casks  of  soda-asb  and  10  of  the  barrels  of  sheep- 
-wash  broken  up,  and  all  the  ventilator  pipes  knocked  away  in  Nos.  1 
and  2  between-decks,  and  also  one  or  two  casks  of  soda-ash  broken 
up  in  the  after-pait  of  the  ship ;  and  he  gives  it  as  his  opinion  that 
such  was  the  weather  and  the  straining  of  the  ship  that  the  cargo 
would  have  started  no  matter  how  well  secured.  He  states  tbut 
the  soda-ash  was  placed  fore  and  aft,  in  single  tiers,  except  four  or 
five  casks  which  were  placed  athwart  ship,  on  the  hatches  between- 
decks.  This  officer  overlooked  the  stowing  of  the  cargo,  and  declares 
that  proper  dunnage  was  used,  and  that  it  was  well  stowed.  The  sec- 
ond officer  also  testifies  to  the  extreme  severity  of  the  storms.  All 
the  cargo  was  stowed  under  the  superintendence  of  an  experienoed 
stevedore  named  Ghunside,  and  his  subordinates  were  all  men  of  very 
great  experience  in  stowing  and  securing  similar  cargoes  for  Atlantic 
voyages.  The  testimony  of  the  stevedores  gives  in  detail  the  means 
adopted  by  them  to  secure  the  cargo,  and  they  all  swear  it  was  care- 
fully ttoTved  in  the  manner  which  experience*  had  proved  was  suffi- 
cient and  proper.  There  is  also  the  testimony  of  a  number  of  expert 
stevedores,  who  prove  that  the  methods  adopted  for  securing  and  the 
manner  of  placing  the  cargo  were  those  approved  and  adopted  by  all 
stevedores  on  the  Tyne,  and  those  which  experience  has  proved  to  be 
sufficient.  Of  course,  all  this  testimony  of  the  officers  and  stevedores 
is  to  be  received  with  caution,  as  they  are  all  of  them,  in  a  measure, 
justifying  their  own  acts  after  a  loss  has  occurred,  alleged  to  have 
been  caused  by  their  want  of  skill  and  care ;  but  still,  it  is  the  only 
testimony  which  the  claimants  of  the  ship  could,  in  any  similar  case, 
produce,  and  must  have  its  proper  weight. 

There  was  scarcely  any  means  of  judging  of  the  stowage  when  the 
vessel  arrived.  The  cargo  was  then  in  disorder,  and  there  had  ob- 
viously been  attempts  to  restow  it  on  the  voyage,  and  it  was  almost 
impossible  to  say  whether  or  not  it  had  been  properly  secured  at  the 
first.  One  of  the  libelants'  witnesses,  an  experienced  and  careful 
marine  surveyor,  and  formerly  a  master  mariner,  gave  it  as  his  de- 
cided opinion,  that,  from  the  small  amount  of  wood  which  was  on  the 
decks,  he  was  satisfied  there  had  not  been  sufficient  dunnage  used. 
This  would  be  an  opinion  of  some  weight  if  there  were  proven  facts 
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to  snpport  it;  but,  except  the  fact  that  the  goods  were  injured,  and 
that  the  amount  of  wood  appeared  to  this  witness  insufficient  for  dun- 
nage, there  is  nothing  derived  from  observation  of  the  cargo  on  its 
arrival  which  directly  supports  the  charge  that  the  cargo  was  not 
sufficiently  secured,  and  an  inference  drawn  from  such  insufficient 
data  would,  of  itself,  hardly  rebut  the  presumption  that  experienced 
stevedores  had  done  their  duty. 

It  is  urged  that  much  weight  is  not  to  be  given  to  testimony  with 
regard  to  the  severity  of  the  gales,  because,  after  all,  the  steamer  made 
an  average  voyage,  being  17  to  18  days  from  Newcastle  to  Baltimore, 
and  suffered  no  damage  herself.  But  it  is  to  be  considered  that  the 
ship  was  a  new  iron  steamer, — only  a  few  months  launched, — 235 
feet  long,  1,428  tons  English  measurement,  37  feet  beam,  and  24  feet 
6  inches  depth  of  hold ;  and  certainly  snch  a  steamer  might  be  ex- 
pected to  ride  out  almost  any  storm  without  sustaining  injury.  It  is 
true,  on  such  a  northerly  passage  in  November  and  December  severe 
weather  may  be  expected  as  one  of  the  probable  incidents  of  a  voyage, 
and  more  care  is  to  be  used  in  stowing  cargo  than  on  smoother  seas, 
but  it  does  not  seem  to  me  that  because  the  storm,  although  of  great 
severity,  cannot  be  said  to  be  extraordinary,  in  the  sense  thai  it  is 
out  of  the  ordinary  course  of  nature  and  but  seldom  occurs,  we  are  to 
hold  that  it  is  no  excuse  for  the  shifting  of  a  cargo.  It  cannot  be 
predicated,  with  any  reasonable  certainty, -just  what  character  of 
straining  a  cargo,  stowed  in  the  customary  and  proper  manner,  will 
^withstand.  As  is  the  case  with  seaworthy  wooden  vessels,  which 
sometimes  spring  a  leak  in  a  rough  cross-sea  when  they  have  stood 
the  strain  of  most  violent  gales,  I  think  it  may  be  quite  possible  that 
one  cargo  stowed  with  all  reasonable  and  customary  caution  may  get 
adrift,  when  another,  stowed  with  like  precaution,  will  come  safely 
through  the  stress  of  the  same  storm.  AH  that  can  be  demanded  of 
the  ship-owner  is  reasonable  and  customary  skill,  and  where  it  is 
shown  that  the  injury  was  sustained  during  a  severe  stress  of  weather, 
and  was  the  result  of  it,  and  there  is  also  affirmative  proof  of  the 
proper  care  in  stowage,  the  shipper  must  sustain  the  ornu  of  showing, 
by  affirmative  proof,  that,  by  proper  attention,  the  damage  might  have 
been  avoided.     The  Titania,  19  Fed.  Eep.  101. 

The  quotation  from  Lord  Gnief  Justice  Denhan's  charge  in  Muddle 
V.  Stride,  9  Car.  &  P.  380,  given  with  approval  in  Clark  v.  Bamweli, 
12  How.  281,  is  quite  applicable  to  this  case: 

"If,  on  the  whole,  it  be  left  in  doubt  what  the  cause  of  the  injury  was,  or  if 
it  may  as  well  be  attributable  to  perils  of  the  sea  as  to  negligence,  the  plain- 
tiff cannot  recover.  *  *  *  That  the  jury  were  clearly  to  see  that  the  de- 
fendants were  guilty  of  negligence,  before  they  could  find  a  verdict  against 

them." 

It  has  been  urged  that  it  was  a  fault  to  have  placed  the  sheep-wash 
— a  liquid  which,  if  it  escaped  from  the  barrels,  was  likely  to  cause 
damage — in  the  bow  of  the  ship,  although  separate  and  somewhat 
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apart  from  any  other  cargo,  and  properly  secured  and  dunnaged,  be- 
cause what  did  happen  was  very  likely  to  happen;  namely,  that, 
being  on  an  elevated  part  of  the  deck,  if  it  escaped  it  woold  run  back 
and  flow  over  other  articles.  As  to  the  proper  placing  of  such  bar- 
rels in  such  a  cargo,  there  is  no  sufiScient  testimony  produced  to  re- 
fute the  statements  of  the  stevedores  that  it  was  a  customary  and 
proper  place  to  put  it.  It  could  not  be  placed  under  articles  of 
weight,  and,  wherever  placed,  if  it  escaped  it  was  likely  to  spread. 
As  it  was,  the  damage  wqjald  not  have  been  considerable  but  for  the 
fact  that  the  shifting  of  the  casks  of  soda-ash  broke  down  the  venti- 
lators, and  the  rolling  of  the  ship  caused  it  to  flow  over  the  combings 
of  the  between-deck  hatches,  which  were  8  to  10  inches  in  height. 

I  have  spoken  principally  of  the  damage  to  that  part  of  the  libel- 
ants' wire  which  was  in  the  forepart  of  the  ship.  That  which  was 
under  Nos.  3  and  4  hatches  must  have  been  but  slightly  injured ;  it 
did  not  come  in  contact  with  the  sheep- wash,  and  was  only  damaged 
slightly  by  a  small  quantity  of  soda-ash  which  got  on  it  from  the  one 
or  two  broken  casks  of  soda-ash  which  broke  in  that  part  of  the  ship 
during  the  storms. 

On  the  whole  testimony,  I  think  the  libel  must  be  dismissed. 


Thb  E.  a.  Paceeb. 
(DiHriet  Court,  8.  D.  New  York.    May  8, 1884.) 

1.  CaLLiBiow— Local  Htatutes— Pkoxikatb  Caitsb. 

Where  both  steam-tugs  were  navigating  in  violation  of  local  statntes,  but 
there  was  plenty  of  time  and  space  to  avoid  each  other,  the  breach  of  the  stat- 
ute was  held  immaterial,  as  not  a  fault  proximately  contributing  to  the  collis- 
ion. 

2.  Bamk— RooMBiifo  Battbrt— Usage. 

Where  a  tug  with  a  tow  is  rounding  the  Battery  within  the  eddy,  and  within 
800  or  400  feet  of  the  shore,  another  tug  with  a  tow  upon  a  hawser,  coming 
down  and  crossing  with  the  ebb-tide,  has  no  right  to  cross  the  bow  of  the  for- 
mer in  order  to  run  between  her  and  the  New  Yoric  shore,  both  from  the  in- 
herent danger  of  such  a  maneuver,  and  the  established  usage  of  boatmen, to 
the  contrary  iu  roundiug  the  Battery. 
8.  Bams— Cask  Stated. 

Where  the  tug  E.  A.  P.,  with  a  tow  lashi^d  upon  her  port  side,  was  rounding 
the  Battery  and  goina;  up  the  East  river,  the  tide  being  strong  ebb,  and  she  was 
proceeding  in  the  eddy,  about  300  or  400  feet  oil  the  barge  office,  when  the  tug 
W.,  with  the  barge  A.  in  tow  upon  a  hawser  of  20  fathoms,  was  seen  coming 
down  and  across  the  East  river  from  the  direction  of  Roberta'  slores,  about 
600  or  600  yards  distant,  and  the  E.  A.  P.,  being  headed  somewhat  towards 
the  New  York  shore,  gave  two  whistles  and  put  her  helm  to  starboard,  and 
the  W.  ported  her  helm  and  gave  a  strong  sheer  also  towards  the  New  York 
shore,  iu  order  to  run  inside  the  E,  A.  P.,  and  the  latter  then  stopped  and 
backed,  but  the  W.,  keeping  on  at  full  speed,  crossed  the  bows  of  the  E.  A. 
P.,  but  brought  her  barge  into  collision  with  the  latter's  tow,  and  the  evi- 
dence being  exceedingly  conflicting  as  to  the  relative  positions  and  bearings  of 
the  two  tugs  when  first  seen,  held,  that  the  W.,  when  first  seen,  was  on  the 
£.  A.  P.'s  starboard  hand,  about  one-third  the  distance  to  the  Brooklyn  shore, 
and  much  further  out  iu  the  stieam  than  the  E.  A.  P.;  that  the  latter,  befor« 
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the  W.'b  sheer  to  starboard,  was  nearly  directly  ahead  of  the  W.;  that,  under 
the  peculiar  circumstances  of  navigation  about  the  Battery,  the  exceptions  in 
the  inspector's  rules,  as  well  as  under  statutory  rule  24,  and  the  established 
local  usage  of  boatmen,  it  was  the  duty  of  the  ^.  to  pass  outaide  of  the  E.  A. 
P.  in  accordance  with  the  two  whistles  of  the  latter;  that  she  had  no  right  to 
cross  the  £.  A.  P.'s  course  near  the  sliore :  and  that  the  latter  was  without  fault 
and  the  W-  solely  responsible  for  the  collision. 

In  Admiralty. 

Benedict,  Taft  d  Benedict,  for  libelants. 

E.  D.  McCarthy,  for  claimants.  . 

Bbown,  J.  The  libel  in  this  case  was  filed  to  recover  damages  for 
ibe  loss  of  the  barge  Atlanta,  which  was  sunk  in  a  collision  with  a 
boat  in  tow  of  the  E.  A.  Packer,  upon  her  port  side,  at  aboot  4 
o'clock  in  the  afternoon  of  October  25,  1880,  off  pier  1  or  2,  in  the 
East  river.  The  Atlanta  bad  been  lying  at  Boberts'  stores,  three 
piers  above  the  Wall-street  ferry  on  the  Brooklyn  side.  She  was 
taken  in  tow  by  the  steam-tug  Wolverton,  on  a  hawser  of  about  20 
fathoms,  and  was  bound  up  the  North  river.  The  tide  was  about 
half  ebb,  and  strong.  The  Wolverton,  after  hauling  the  Atlanta  away 
from  the  dock  at  Roberts'  stores,  and  getting  straightened  down  the 
East  river,  was  put  upon  a  course  heading  down  and  somewhat 
across  the  East  nver,  towards  a  point  a  little  below  Gommunipaw.  on 
the  Jersey  side,  and  so  as  to  clear  pier  1,  according  to  the  testimony 
of  Schultz,  her  pilot,  by  about  600  feet,  and  the  battery  by  about  700 
feet.  Schultz  further  testifies  that  this  coarse  was  kept  unchanged 
until  he  heard  two  whistles  from  the  Packer,  when  be  put  his  helm 
hard  a-port,  and  changed  his  course  some  four  or  five  points,  heading 
in  towards  the  New  York  shore.  The  Packer  was  also  headed  some- 
what towards  the  same  shore.  The  Wolverton  crossed  the  bows  of  the 
Packer,  clearing  her  by  some  12  or  15  feet;  but  the  Atlanta,  which 
was  about  100  feet  astern,  was  struck  just  forward  of  amid-sbips  on 
her  port  side  by  the  tow  of  the  Packer,  and  speedily  sank.  Upon  a 
libel  filed  in  the  district  court  of  the  Eastern  district  of  Pennsylvania 
against  the  Wolverton  by  the  master  of  the  Packer's  tow,  to  recover 
her  damages  arising  out  of  this  collision,  it  was  contended,  on  the 
part  of  the  Wolverton,  that  the  two  tugs  approached  each  other  port 
to  port;  that  is  to  say,  that  the  Packer  was  outside,  and  further  off 
from  the  New  York  shore  than  the  Wolverton,  and  that  the  two  were 
npon  courses  which,  if  kept,  would  have  cleared  each  other  by  the 
Packer's  going  astern  of  the  Wolverton.  The  libel  in  that  case  was 
dismissed  on  the  ground,  as  I  understand,  that  this  theory  of  approach 
was  not  disproved.  The  Wolverton,  13  Fed.  Rep.  44.  By  the  un- 
deniable weight  of  evidence  in  this  case  that  theory  is  untenable, 
and  is  proved  to  be  untrue.  Of  all  the  witnesses  on  both  sides,  Gapt. 
Schultz  alone  maintains  it.  It  is  clearly  inconsistent  with  the  situ- 
ation as  indubitably  established  by  other  proof,  and  is  substantially 
abandoned  by  the  libelants'  counsel. 

For  the  claimants,  it  is  contended  that  the  two  tugs,  at  the  time 
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'when  they  were  first  seen  to  each  other  and  vh«n  the  first  signal  of 
t-wo  whistles  was  given  by  the  Packer,  were  approaching  each  other 
starboard  to  starboard;  that  is,- that  the  Packer  was  beading  up  the 
East  river  in  the  eddy  off  the  barge  o£5ce,  and  then  being  within  200 
to  400  feet  of  the  New  York  shore,  while  the  Wolverton  was  much 
farther  ont  in  the  river,  headed  somewhat  quartering  across  the  river, 
bat  still  downwards  and  outside  of  the  Packet.  The  libelants'  coun* 
sel',  though  not  denying  that  the  weight  of  evidence  shows  that  the 
Packer  had  the  Wolverton  on  lier  own  starboard  bow,  still  contends 
that  the  Wolverton  had  the  Packer  on  her  port  bow,  and  that  the 
Wolverton  had,  therefore,  the  right  of  way,  and  that  the  Packer  was 
bound  to  keep  out  of  the  way.  The  testimony  on  this  point  is  more 
than  usually  embarrassing;  not  merely  from  the  contradiction  be- 
tween different  witnesses,  but  from  the  inoonsisteneies,  contradictions, 
and  corrections  by  several  of  the  most  important  witnesses  on  each 
side,  in  their  own  testimony.  It  would  not  be  profitable  to  point 
these  out  in  detail;  both  counsel  have  sufficiently  commented  upon 
them.  Almost  any  theory  of  the  case  can  be  maintained  by  taking 
detached  portions  of  the  testimony.  I  shall  state  only  some  of  the 
points  which  I  think  best  established. 

1.  Both  the  tugs  were  navigating  in  violation  of  the  statutes  of 
this  state  in  passing  so  near  to  the  Battery ;  but  as  they  were  visible 
to  each  other  in  ample  season  to  avoid  the  collision,  and  as  there 
was  plenty  of  room  for  them  to  avoid  each  other  where  they  were,  the 
violation  of  the  statute  is  not  deemed  a  proximate  cause  of  the  acci- 
dent, and  is  therefore  regarded  as  immaterial.  The  Maryland,  19 
Fed.  Kep.  551,  556;  The  Fanita,  8  Ben.  11. 

2.  The  collision  took  place  between  piers  1  and  2,  and  probably 
not  over  300  feet  off  from  the  latter. 

3.  The  Packer,  with  a  heavy  tow  on  her  port  side,  had  come  down 
the  North  river,  and  rounded  within  300  or  400  feet  of  the  Battery, 
and  probably  less  than  that  distance,  according  to  the  prevailing  cus- 
tom of  boatmen,  in  order  to  avail  herself  of  the  eddy  there;  intend- 
ing to  pass  through  this  eddy,  and  to  keep  close  in  by  the  piers  be- 
yond. She  passed  the  barge  office,  probably  within  400  feet  of  it, 
tinder  a  starboard  wheel,  so  as  to  keep  along  by  the  piers,  and  so  as 
to  draw  nearer  to  the  longer  piers  beyond.  She  was  moving  slowly, 
at  the  rate  of  not  more  than  a  couple  of  miles  per  hour  by  land;  while 
the  Wolverton,  with  a  strong  ebb-tide,  was  moving  by  land  at  about 
the  rate  of  eight  miles  per  hour.  The  two  tegs  were  seen  by  each 
other,  according  to  tiie  testimony  of  the  pilots  of  each,  when  about 
400  or  500  yards  apart.  Before  the  collision  the  Packer's  engines 
were  reversed ;  and,  at  the  time  of  the  collision,  she  was  not  probably 
making  any  headway.  The  distance  of  400  or  500  yards  between 
the  two,  when  first  seen,  would  be  passed  over  in  about  a  minute  and 
a  half.  During  that  time  the  Packer,  considering  her  slow  motion 
and  the  backing  of  her  engines,  during  the  latter  part  of  this  inter* 
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tal,  could  scarcely  have  made  more  than  abont  800  feet  progress; 
and  this  agrees  with  her  evidence  as'  to  the  place  from  which  she  first 
saw  the  Wolverton,  viz.,  off  the  barge  office.  The  Wolverton  did  not 
back  at  all,  but  kept  on  at  full  speed;  and  she  most  have  gone,  dar- 
ing the  same  time,  from  900  to  1,200  feet.  * 

4.  In  reaching  the  point  of  collision  from  the  place  where  she  first 
saw  the  Wolverton,  it  is  clear  that  the  Packer  could  not  have  much 
shortened  her  distance  from  the  New  York  shore;  both  because  she 
oould  not  have  gone  much  over  300  feet  altogether  during  the  inter- 
val, and  because,  in  the  edge  of  the  slack  water,  where  she  then  was, 
the  slight  ebb-tide  against  her  operated  to  lessen  the  effect  of  her 
starboard  wheel.  The  libelants'  counsel  contends,  even,  that. through 
this  effect  of  the  ebb-tide  she  was  actually  headed  outwards  and  away 
from  the  shore.  This  does  not  accord  with  the  evidence,  and  does 
not  seem  to  me  probable ;  several  of  the  libelants'  own  witnesses  tes- 
tified to  the  Packer's  heading  in  somewhat  towards  the  New  York 
shore.  At  most,  however,  the  Packer,  in  passing  over  some  300  feet, 
could  have  neared  the  New  York  shore  but  little,  although,  in  ap- 
proaching pier  2,  she  would  come  much  nearer  to  it  than  to  pier  1, 
as  pier  2  projects  about  75  or  100  feet  further  out  into  the  water. 

5.  On  the  other  hand,  it  is  certain,  from  the  testimony  of  the  wit- 
nesses on  both  sides,  that  the  Wolverton,  when  the  Packer  was  first 
seen,  about  400  or  500  yards  distant,  must  have  been  far  out.  in  the 
East  river,  at  least  one-third  of  the  distance  to  the  Brooklyn  shore, 
and  in  the  full  sweep  of  the  ebb-tide.  That  distance  back  from  the 
place  of  collision  would  place  ber  there. 

6.  The  Wolverton's  course,  as  given  by  her  pilot  and  wheelsman, 
would  carry  her  outside  of  the  Packer's  line  of  approach,  making 
them  starboard  to  starboard  when  first  seen.  Cooeidering  the  gross 
error  of  the  pilot,  Schultz,  in  testifying  that  the  Packer,  when  firdt 
seen,  was  further  out  in  the  river  than  the  Wolverton,  that  the  tugs 
approached  port  to  port,  and  that  the  Packer  seemed  to  have  come 
from  the  vicinity  of  Bedloe's  island,  and  not  around  the  Battery,  I  at- 
tach little  weight  to  his  evidence  on  these  disputed  points.  It  is  not 
impossible  that  in  his  testimony  he  has  confounded  the  situation  of 
the  Packer  with  that  of  another  tug  outside  of  her ;  that  it  was  not 
the  Packer  which  be  saw  400  or  500  yards  distant,  but  the  other  tng 
more  in  the  direction  of  Bedloe's  island ;  and  that  he  did  not  see  the 
Packer  till  afterwards,  when  she  was  much  nearer  to  him.  But  there 
is  no  reason  to  discredit  his  testimony  as  to  the  coarse  which  he  took 
and  kept  up  to  the  time  of  his  "rank  sheer,"  after  the  Packer's  whistleh. 
That  course,  he  says,  was  headed  for  "a  little  below  Communipaw," 
after  straightening  down  the  river  from  Roberts'  stores.  From  that 
point,  after  straightening  down  the  river,  the  course  testified  to  so 
as  to  "clear  the  Battery  by  some  700  feet"  would  have  brought  the 
Packer  upon  the  Wolverton's  starboard  bow,  unless  the  Packer  were 
more  than  500  feet  off  from  the  barge  office,  which  was  not  the  case,  as 
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the  place  of  eollision  proves.  The  WolTerton  reachecl  the  place  of  ool- 
lision  only  after  a  sheer  of  fonr  to  five  points.  She  passed  the  Pack- 
er's tow  only  aboat  20  feet  off,  and  I  regard  it  as  in  the  highest  de- 
gree improbable,  therefore,  when  the  Packer  was  first  seen,  or  ongbt 
to  have  been  seen,  i.  e.,  before  the  Wolverton  ported,  that  the  Packer 
-was,  to  any  appreciable  extent  on  the  Wolverton's  port  bow.  She 
mnst  have  been  either  on  the  Wolverton's  starboard  bow  or  nearly 
ahead,  as  several  of  the  witnesses  testify.  Schaltz's  testimony,  that 
the  Packer  was  at  no  time  on  his  starboard  bow,  cannot  be  true.  If 
he  ported  to  go  to  the  right  of  the  other  tug  above  referred  to  before 
seeing  the  Packer,  that  would  explain  some  of  his  testimony,  though 
it  would  introduce  other  contradictions. 

7.  Much  of  the  contradiction  in  the  testimony  may  be  explained 
by  the  different  times  at  which  the  observations  of  the  witnesses  may 
have  been  made.  There  is  no  question  that  after  the  Wolverton 
made  her  sheer  towards  the .  New  Tork  shore,  she  had  the  Paeker 
npon  her  own  port  bow.  Several  of  the  witnesses  who  testified,  in- 
cluding the  wheelsman  of  the  Wolverton  and  of  the  Atlanta,  did  not 
see  the  Packer  until  after  this  sheer  was  made.  Their  evidence  on 
this  point  is  therefore  irrelevant.  I  do  not  mean  to  say  that  all  of 
the  evidence  on  the  part  of  the  Ubelants  can  be  harmonized  in  this 
way;  plainly  it  cannot  be. 

8.  The  cause  of  the  collision,  in  my  judgment,  was  the  determina- 
tion of  Gapt.  Schultz,  of  the  Wolverton,  to  run  into  the  eddy  ahead  of 
the  Packer,  and  between  her  and  the  New  York  shore,  instead  of 
keeping  his  former  course  and  passing  outside  of  and  astern  of  the 
Packer,  as  that  course  would  have  carried  him,  had  the  Packer  been 
allowed  to  keep  on  under  her  starboard  wheel.  The  testimony  of  the 
libelants'  witnesses,  as  to  having  the  Packer  two  or  three  points  on 
their  port  bow,  is,  I  think,  founded  upon  the  picture  in  their  minds 
of  the  situation  after  it  became  noticeable  and  dangerous,  through 
the  sheer  given  by  the  Wolverton  in  order  to  get  into  the  eddy  across 
the  Packer's  bows. 

9.  Assuming  that  the  Wolverton  had  the  Packer  either  directly 
ahead,  or  even  a  little  on  her  own  port  bow,  before  she  ported  her 
wheel,  I  am  of  opinion  that,  under  the  peculiar  circumstances  of  nav- 
igation around  the  Battery,  the  pilot  of  the  Wolverton  had  no  right 
to  attempt  to  go  inside  the  Packer  as  he  did,  or  to  change  her  course 
to  starboard ;  and  that  the  Packer,  being  in  the  slack  water  when  first 
seen,  and  near  to  the  shore,  far  inside  of  the  Wolverton,  had  a  right 
to  retain  that  position  as  respects  the  Wolverton,  and  properly  kept 
to  port  under  a  starboard  wheel,  with  a  signal  of  two  whistles ;  and 
that  her  subsequent  conduct  was  without  fault.  The  Wolverton,  in 
crossing  the  river  and  attempting  to  run  across  the  tide  into  the  eddy 
between  the  Packer  and  the  New  York  shore,  would  necessarily  cause 
her  tow,  astern  on  a  hawser,  to  swing  round  outwards  with  the  tide, 
and  present  a  longer  front  to  boats  coming  in  the  opposite  direction. 
Bnch  a  maneuver  would  evidently  be  very  hazardous  to  der  tow,  ren- 
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dering  it  diffionli,  if  not  impossible,  for  the  Packer  to  escape  her. 
The  Packer  might,  it  is  trae,  on  first  seeing  the  Wolverton,  have  gone 
light  out  from  the  eddy  into  the  East  river  tid^,  and  thus  have  got 
round  the  Atlanta;  but  the  tide,  in  that  case,  would  have  swept  her 
round  and  far  astern  of  her  course.  The  custom  of  navigation  about 
the  Battery  has  determined  against  any  such  unnecessary  and  unrea- 
sonable navigation  as  that,  on  the  pai-t  of  a  tng  which  is  already 
in  the  eddy,  going  eastward  near  the  shore.  The  evidence  shows 
clearly,  in  my  judgment,  that  the  prevailing  custom  in  navigating 
around  the  Battery  on  tbe  ebb-tide,  where  a  tug  and  tow  are  going 
eastward  in  tbe  slack  water  near  the  barge  office,  and  another  tug,  with 
a  tow  on  a  hawser,  is  coming  down  the  East  river  and  bpund  up  the 
North  river,  but  much  further  out  in  the  stream,  requires  the  latter 
to  keep  off  from  the  former,  and  not  to  attempt  to  run  between  the 
former  and  the  shore,  in  order  to  get  into  the  eddy,  but  to  go  outside 
and  astern  of  the  other  tug.  The  libelants'  witnesses  do  say  that  it 
is  customary  for  tugs  going  either  way  to  hug  the  shore ;  but  none  of 
them  assert  that,  in  the  situation  of  the  two  togs,  as  above  described, 
and  as  I  have  found  it,  the  Wolverton  could  properly  endeavor  to  run 
in  near  shore  as  she  did;  while  several  of  them,  and  all  of  the  re- 
spondents' witnesses,  justify  the  Packer  in  her  course  under  the  sit- 
uation described.  This  usage  is  founded  upon-  tbe  manifest  con- 
siderations of  pruidetice  and  convenience  above  stated.  This  usage 
must  have  been  known  to  the  pilot  of  the  Wolverton.  The  statute  did 
not  entitle  him  to  run  towards  the  shore  inside  of  the  Packer  as  he 
did,  but  forbade  it;  and  the  settled  usage,  as  well  as  the  most  obvi- 
ous prudence,  also  forbade  it.  The  pilot  of  the  Packer,  being  al- 
ready very  near  the  shore  when  the  Wolverton  was  sighted,  had  a 
right  to  rely  upon  the  Wolverton's  observing  this  usage,  under  the  pe- 
culiarities of  navigation  around  the  Battery.  Being  near  the  shore, 
it  was  bis  duty  to  keep  there,  and  to  navigate  precisely  as  he  did;  giv- 
ing, as  he  did  give,  tbe  appropriate  signals  of  two  whistles.  The  ordi- 
nary rules  of  navigation  do  not  apply  to  such  a  case ;  it  falls  within 
statute  rule  24,  and  the  exceptions  to  the  inspectors'  rules,  (page  38,) 
which  for  good  reason  permit  going  to  the  left,  and  require  tbe  other 
vessel  to  navigate  accordingly.  The  circumstances  here  did  furnish 
good  reason  for  going  to  the  left,  and  justified  the  Packer's  course. 
Tbe  pilot  of  the  Wolverton  knew  it,  or  ought  to  have  known  it;  and 
be  was  bound  to  accept,  without  hesitation,  the  first  signal  of  two 
whistles  given  by  the  Packer  in  time,  and  to  pass  to  the  left,  which 
the  result' shows  he  could  easily  have  done.  In  fact,  the  testimony 
of  Schultz  himself,  and  the  ground  upon  which  he  justifies  his  con- 
duct, serve  to  confirm  the  view  above  taken.  He  does  not  claim  that 
he  would  be  justified  in  running  l^etween  the  Packer  and  the  shore 
if  the  Packer  were  already  near  the  shore,  in  the  eddy,  and  heading 
towards  the  piers ;  and  that  is  the  situation  as  I  find  it.  His  defense 
is  upon  the  ground  that  the  Packer  was,  in  reality,  further  out  in  the 
stream  than  the  Wolverton,  and  that  the  two  were  approaching  port 
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to  port;  and  that  is  the  claim  in  the  libel;  a  wholly  different  situa- 
tion, which,  as  I  find,  the  evidence  in  this  case  disproves. 

10.  Nor  can  I  donbt  that  had  the  Wolverton  merely  kept  her  own 
course  without  change  the  collision  would  have  been  avoided.  The 
Atlanta  was  struck  after  she  had  ported  her  helm  and  passed  some 
distance  on  that  course.  This  alone,  I  think,  shows  that  had  the  Wol- 
verton and  Atlanta  kept  their  previous  courses,  and  allowed  the  Packer 
to  keep  on  to  port,  they  would  have  gone  clear  to  the  left.  The 
Packer,  in  giving  two  whistles  and  keeping  to  the  left,  had  the  right 
to  assume  that  the  Wolverton  would  at  least  keep  her  coarse,  and  not 
sheer  to  the  right;  but  by  the  Wolverton's  porting  the  Packer  was 
compelled  to  stop,  and  the  collision  was  thus  brought  about.  Though 
the  Packer  was  navigating  where  she  had  not  by  statute  any  right  to 
be,  still  this,  as  I  have  ^d,  in  no  way  contributed  to  the  collision. 
The  positions  of  both  tugs  were  perfectly  well  known  to  each  other  in 
Ample  season  to  avoid  any  collision.  The  Packer,  being  near  the 
shore,  was  navigated  according  to  the  prevailing  usage,  and  without 
any  fault  that  I  can  perceiv^.  Being  near  the  shore,  usage  and  com- 
mon prudence  required  her  to  keep, there,  as  respects  the  Wolverton, 
which  was  far  out  in  the  stream ;  while  the  latter  was  bound  by  the 
same  usage  and  prudence  to  pass  outside,  without  reference  to  her 
particular  heading  in  crossing  and  coming  down  the  rive^:.  The  col- 
lision was,  in  my  judgment,  solely  the  fault  of  the  Wolverton,  in  per- 
sisting in  an  unauthorized  and  dangerous  attempt,  which  the  Packer 
could  not  have  anticipated,  to  run  into  the  eddy  between  the  Packer 
and  the  shore.  When  this  was  seen  to  be  pertinaciously  adhered  to 
on  the  Wolverton's  part,  the  Packer  gave  way  and  endeavored  to 
avoid  the  collision ;  but  without  avail.  As  I  cannot  hnd  any  fault  on 
her  part,  the  libel  must  be  dismissed,  with  costs. 


Th£  Sau  Botan. 
(Dittrtet  Court,  3.  D.  Nm  York.    April  21, 1884.> 

CotusTftiT— East  RrvER— Tcg  and  Tow. 

A  Vag,  with  a  tow  on  a  hawser,  In  the  East  river,  is  bound  to  keep  out  of  the 
way  of  a  schooner  close-hauled. 

Bamb— Case  Btatsd. 

The  schooner  C.  was  sailing  close-hauled  up  the  East  river,  helow  Coriear's 
Hook,  about  200  feet  off  the  New  Tork  shore,  heading  to  Grand  street,  Will- 
iamsburgh;  and  the  steam-tug  R.,  having  the  schooner  K.  in  tow,  on  a  hawser 
240  feet  Jong,  came  down  the  river  from  above,  and  passed  between  the  0.  and 
the  New  York  shore,  clearing  the  C.  by  about  50  or  75  feet,  but  the  K.  and  C. 
came  into  collision.  Held,  that  the  tug  was  in  fault  for  needlessly  attemptins; 
to  pass  between  the  schooner  C.  and  the  shore,  there  being  no  obstructihna 
toward  the  middle  of  the  river,  where  she  might  have  gone,  and  where  the 
statutes  required  her  to  keep. 

In  Admiralty.     Collision. 
Lester  W.  Clark,  for  libelant. 
Goodrich,  Deady  Js  Piatt,  for  the  Botan. 
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Browk,  J.  On  the  tenth  day  of  December,  1881,  the  libelant's 
schooner  Commerce  was  snnk  through  a  coUiBion  with  the  schooner 
Eirk,  in  tow  of  the  Botan,  in  the  East  river,  about  200  feet  off  the 
point  of  the  Corlear's  Hook.  The  Commerce  was  bound  np  the  East 
river,  the  wind  being  north,  and  the  tide  the  last  of  the  flood,  and 
slack.  She  was  sailing  close-hauled,  on  her  port  tack,  heading  about 
N.  E.  by  E.,  and  so  as  to  make  the  Grand-street  ferry  on  the  Brook- 
lyn shore,  and  her  course  remained  unchanged.  The  Botan,  with  the 
Eirk,  a  three-masted  schooner,  in  tow  upon  a  hawser  about  240  feet 
long,  was  bound  down  the  river.  The  Kotan,  with  her  tow,  had  passed 
on  the  easterly  side  of  the  Tenth-street  buoy,  and  came  down  about 
the  middle  of  the  river;  and  when  she  approached  the  Grand-street 
ferry  had  veered  to  the  right,  so  as  to  pass  Corlear's  Hook  close  to 
the  westerly  shore,  in  accordance  with  the  prevailing  practice  of  boat- 
men. The  captains  of  the  Commerce  and  Botan  testify  that  they 
saw  each  other  when  from  a  quarter  to  half  a  mile  distant.  On  the 
part  of  the  Botan  it  is  claimed  that  she  could  not  properly  keep  to 
the  leeward  of  the  Commerce,  but  rightly  passed  to  the  extreme  right- 
hand  side  of  the  river  close  to  the  Hook;  that  the  Botan  cleared  the 
Commerce  at  least  100  feet  in  passing  her;  and  that  the  Eirk,  which 
was  a  little  nearer  the  shore,  would  also  have  easily  gone  clear,  had 
not  the  Commerce,  as  claimants'  witnesses  allege,  made  a  strong  sheer 
to  port  and  run  directly  into  the  Eirk  nearly  at  right  angles ;  which, 
as  they  allege,  was  the  sole  cause  of  the  collision.  The  libelant  de- 
nies any  such  sheer,  and  alleges  that  his  wheel  was  put  to  port  so  as  to 
go  to  starboard,  and  that  the  Commerce  did  fall  off  about  half  a  point, 
and  struck  the  Eirk  a  glancing  blow  on  the  port  side  of  the  Commerce. 
The  captain  of  the  Commerce  was  at  the  wheel,  and  three  other  men 
were  forward;  all  of  whom  were  occupied,  so  that  there  was  no  proper 
lookout.  One  of  the  three  was  killed  by  the  collision;  the  Commerce 
sank  almost  immediately,  and  her  captain  was  rescued  from  the  mast- 
head. 

The  case  has  been  tried  mainly  upon  the  question  whether  there 
was  any  such  luff  by  the  Commerce  as  the  claimants'  witnesses  tes- 
tify to.  But,  in  my  judgment,  that  point  does  not  wholly  dispose  of 
the  liabilities  of  the  respective  parties.  Th&  defendants  have  much  the 
greater  number  of  witnesses  from  the  Botan  and  the  Eirk,  who  tes- 
tify to  such  luffing;  the  libelant  has  but  two  witnesses  to  contradict 
it.  Notwithstanding  the  greater  number  of  witnesses  who  testify  to 
such  a  luff  by  general  statements,  I  am  not  satisfied  of  the  correctness 
of  these  witnesses  in  this  particular. 

(1)  It  is  in  the  highest  degree  improbable.  The  luff  alleged  is  a  luff 
of  about  four  points.  The  Commerce,  without  doubt,  was  previously 
heading  somewhat  inshore,  so  as  to  pass  the  point  of  the  hook  and 
clear  it  by  about  200  feet.  A  luff  of  four  points  would  have  carried  her 
directly  inshore,  and  would  have  been  without  any  conceivable  reason. 

(2)  The  Commerce  was  already  sailing  close  upon  the  wind,  and 
such  a  luff  as  alleged  would  not  only  have  put  her  in  stays,  but  have 
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rendered  h^,  fk>  nbir  to  the  sh'ore  at  that  point,  munaaa^eaibla.  Some 
of  the  defendants'  witnesses  say  that  her  sails  were  shaking  when  she 
struok  the  Kirk;  others  say  that  her  sails  were  full.  This  disagree- 
ment is  important;  if  her  sails  were  full,  jihe  wind  was  such  that  there 
eoald  not  possibly  have  been. such  a  laff  as  alleged. 

(8)  The  Ia£f  alleged  eould  not  have  been  aceomplished  within  the 
space  assigned  for.  it.  It  is  not  claimed  by  the  defendants  that  she 
began  to  Inff  until  she  was  abreast  of  the  Botan.  The  Kirk  was  only 
240  feet  astern  of  the  Botan,  and  they  were  going  at  from  six  to  eight 
.knots  an  hour;  the  Commerce  about  two  to  three.  The  distance  be- 
tween them  would,  therefore,  have  been  passed  over  in  from  15  to  20 
seconds.  No  luS  of  any  importance  could  have  been  accomplished, 
in  that  time,  for  the  Commerce  wSiS  heavily  loaded  and  proceeding 
slowly. 

(4)  All  the  witnesses  who  testified  to  this  luff  testify  that  the  col- 
lision was  a  little  below  the  point  of  the  hook;  that  is,  after  the  Botan 
and  her  tow  had  rounded  the  turn  to  the  southward.  While  they 
were  making  this  turn,  the  Commerce,  although  preserving  her  own 
course  unchanged,  would  seem  to  be  coming  more  quartering  npon 
the  Kirk ;  and  the  change  in  the  Kirk's  Own  position  and  heading,  I 
have  no  doubt,  has  been  largely  ascribed,  through  a  natural  mistake, 
to  a  supposed  luff  of  the  Commerce,  which  would  produce  the  same 
relative  change  had  the  Kirk  kept  a  straight  course. 

(5)  The  testimony  of  the  captain  of  the  Garlic,  who,  being  astern  of 
the  Commerce,  testified  to  seeing  her  starboard  her  wheel,  may  easily 
have  arisen  from  the  fact  that  the  Commerce  used  a  "traveling  wheel," 
which  was  in  fact  turned  to  starboard,  as  the  master  testifies,  in  order 
to  put  the  helm  to  port. 

(6)  All  these  various  considerations  lead  me  to  adhere  to  the  usual 
rale  which  gives  greater  credit  to  the  statements  of  those  on  board  a 
vessel,  as  to  her  own  movements  and  maneuvers,  than  to  the  testi- 
mony of  those  on  other  vessels  in  motion. 

The  Kirk  hdd  her  sails  set;  and  it  would  seem  that  the  captain  of 
the  Commerce  did  not  observe  the  hawser  of  the  Botan,  and  supposed 
that  the  Kirk  was  coming  down  by  herself  and  not  in  tow.  But  this 
does  not  affect  the  improbability  of  his  making  such  a  luff  as  to  run. 
into  her.  At  the  time  the  luff  is  alleged  to  have  been  made,  the  Kirk 
was  clearly  nearer  the  shore  than  the  Commerce.  Bejecting,  there- 
fore, the  tbeory  of  the  Commerce's  luffing  as  the  cause  of  the  cuUision,- 
it  seems  clear  to  me,  from  the  other  testimony,  that  both  were  in  fault. 

1.  The  Botan  was  bound  by  statute  to  keep  as  near  as  may  be  to 
the  middle  of  the  river.  She  did  so,  in  this  case,  until  she  neared 
Corlear's  Hook,  when  she  drew  rapidly  over  to  the  northerly  shore  in; 
order  to  get  the  benefit  of  the  slack  water  there;  and,  in  doing  so,  she 
crossed  the  coarse  of  the  Commerce,  as  the  paptain  of  the  latter  rightly 
states.  It  is  pcssible  that  the  Commerce  was  not  observed  by  the 
captain  of  the  Boian  until  he  ha^  already  got  so  far  towards  the  New 
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York  shore  that  the  Commerce  was  no  longer  on  his  starboard  bow, 
as  she  must  have  been  previouslj.  Whether  seen  or  not,  the  Gom- 
meroe  might  have  been  seen ;  and  she  was  navigating  acoording  to 
her  legal  right.  The  Botan,  in  violating  the  statute  whieh  required 
her  to  keep  near  the  middle  of  the  river, — where  there  were  in  fact 
no  obstruetions, — and  in  hugging  the  New  York  shore  at  Corlear's 
Hook  and  attempting  to  pass  inside  of  tiie  Gommeroe  in  a  space  not 
over  a  couple  of  hundred  feet  wide,  necessarily  did  so  at  her  own  risk 
of  being  held  responsible  in  case  of  accident.  Had  there  been  plenty 
of  room  to  pass  inside  safely,  and  had  the  accident  been  caused  solely 
by  an  nujastifiable  change  of  course  by  the  Gommeroe,  the  Botan 
would  not  have  been  held  liable  for  this  violation  of  the  statute.  The 
Mart/land,  19  Fbd.  Brp.  551,  666.  But  I  am  not  satisfied  that  there 
was  such  abundant  space,  or  that  the  collision  was  brought  about  by 
such  a  luff  as  alleged.  Nor  is  the  fact  that  the  Botan  herself  passed 
clear,  sufficient  evidence  that  there  was  room  for  the  Kirk,  which  was 
in  tow  on  a  hawser,  to  pass  safely  also.  The  Botan  passed  the  Com- 
merce at  a  distance  variously  estimated  at  from  50  to  100  feet  only; 
but  the  course  of  the  Commerce  was  then  headed  about  a  point  and 
a  half  towards  the  shore;  and,  in  my  judgment,  it  was  the  keeping  of 
her  previous  course,  and  not  any  luff,  which  brought  her  in  contact 
with  the  Kirk  before  the  latter  got  past.  The  nearness  of  the  Com- 
merce to  the  shore,  and  her  course  somewhat  headed  towards  it,  made 
the  experiment  of  the  Botan,  in  passing  inside  of  her,  clearly  haz- 
ardous and  injustifiable.  There  was  nothing  in  the  way  to  prevent  the 
Botan's  passing  along  the  middle  of  the  river,  where  the  law  required 
her  to  go;  and  the  Botan  must  therefore  be  held  in  fault. 

3.  The  Commerce,  on  the  other  band,  cannot  be  acquitted  of  blame. 
She  had  no  proper  lookout,  because  the  men  forward  were  busily  en- 
gaged in  other  work.  The  captain  at  the  wheel  could  not  see  prop- 
erly. He  did  observe,  as  he  testiffes,  that  the  Botan  was  crossing  hia 
bows  to  go  inside  of  him.  Had  a  proper  lookout  been  kept,  it  would 
have  been  seen  that  the  Kirk  was  in  tow  of  the  Rotan;'and  when  th& 
Botan,  with  such  a  tow,  was  going  inside  under  snob  oiccumstauces, 
it  was  the  duty  of  the  Commerce  at  once  to  port  her  wheel  in  order  to 
avoid  the  evident  danger  of  ooHision  which  the  faulty  maneuver  of  the 
Botan  involved.  Had  the  wheel  been  ported  in  time,  when  this  course 
of  the  Botan  and  her  tow  should  and  would  have  been  seen  by  a  proper 
lookout,  I  cannot  doubt  that  the  collision  would  have  been  avoided. 
The  captain  ported,  but  too  late,  because  there  was  no  lookout  to  ob- 
serve the  Eirk  in  time.  The  fault  of  the  Botan  in  going  inside  does 
not  relieve  the  Commerce  in  this  respect.  The  Maria  Martin,  12  Wall. 
31 ;  The  Pegasus,  19  Fed.  Bkp.  46 ;  The  B  d  C,  18  Fed.  Bbp.  648;. 
The  Vim,  13  Fed.  Bbp.  906. 

The  libelant  is  entitled  to  a  decree  for  half  his  damages,  with  ootits. 
If  the  parties  do  not  agree,  a  reference  may  be  taken  to  compute  the- 
amount. 


Digitized  by 


Google 


KINa   V.  SHBPBZBD.  83T 

Enrs  and  others  v.  Sbbphbbd  and  others. 
{Oireua  Oeurt,  If.  D.  Iowa,  S.  D.    April  Term,  1884.) 

Rbiiotax.  of  Oaube  to  Fedkrai.  Gourt  a>tbr  JosaMKNT  QxTBs  ra  Statb  Covrt.. 

After  judg^ient  against  defendant  in  a  state  court,  plaintiff  cannot  have  a  re- 
moval of  his  cause  to  a  federal  court  as  against  parties  who  have  filed  their  pe- 
tition of  intervention. 

Motion  to  Bern  and  Ganse. 

F.  C.  Piatt  and  Henderson,  Hurd  dt  DanieU,  for  plaintiffs. 

G\bs6n  d  Dawson  and  Robiruoni  Powers  d  Lacy,  for  interveners. 

Shib&b,  J.  The  plaintiffs,  Henry  W.  King  &  Go.,  filed  a  petition 
in  the  name  of  the  copartnership,  in  the  cirooit  court  of  Bremer 
county,  Iowa,  against  A.  Shepherd,  upon  whom  personal  service  of 
the  original  notice  was  duly  made,  returnable  to  the  February  term, 
1884,  of  that  court.  The  action  was  aided  by  a  writ  of  attachment 
against  the  property  of  the  defendant  Shepherd,  which  was  levied 
upon  certain  goods  and  merchandise,  and  under  which  notices  of  gar- 
nishment were  served  upon  the  Bremer  Gounty  Bank,  the  Bank  of 
Waverly,  A.  Eretshmeier,  and  A.  Coddington.  On  the  fourth  day  of 
February,  1884,  Gharles  Shepherd,  the  Bank  of  Waverly,  and  A. 
Kretsbmeier,  by  leave  of  the  circuit  court,  filed  their  several  petitions 
of  intervention,  wherein  they  set  forth  that  by  virtue  of  several  chat- 
tel mortgages  duly  executed  to  them  by  the  defendant  A.  Shepherd, 
a  lien  in  their  favor  was  created  upon  the  goods  seized  under  the  at- 
tachment as  security  for  debts  due  them  from  the  defendant  A.  Shep- 
herd ;  that,  ad  anainst  their  rights  as  mortgagees,  the  levy  of  the  at- 
tachment was  wrongful;  and  praying  that  the  court  make  such  order 
as  may  be  necessary  to  protect  their  rights ;  that  said  property  be  dis- 
charged from  the  levy  of  the  attachment,  and  be  appropriated  to  the 
payment  of  the  mortgage  claims  due  to  the  intervenors;  and  that  they 
recover  costs.  On  the  eighth  day  of  February,  1884,  the  plaintiffs 
filed  answers  to  the  several  petitions  of  intervention,  denying  the  rights 
set  ap  nnder  the  chattel  mortgages.  The  defendant  Shepherd  failed 
to  appear  on  the  return^day  of  the  notice,  and  default  was  entered 
against  him  on  the  eighth  day  of  February,  1884,  but  no  judgment 
was  entered  on  the  cause  of  action.  On  the  same  day,  to-wit,  Feb- 
ruary 8th,  a  petition  for  the  removal  of  the  cause  into  the  federal 
court  was  filed  on  behalf  of  plaintiffs,  and  on  the  first  day  of  March 
the  court  granted  the  apphcation,  and  ordered  the  removal  of  the  en- 
tire eause,  indnding  the  case  against  the  defendant,  the  garnishees, 
and  the  intervenors.  The  record  having  been  duly  filed  in  this  court, 
the  intervenors  move  at  this  term  to  remand  the  cause  to  the  state 
oonrt. 

In  support  of  this  motion,  it  is  urged,  in  the  first  instance,  that  the 
questions  at  issue  between  the  plaintiffs  and  the  intervenors  are 
v.20,no.6— 22 


Digitized  by 


Google 


SSS  FBOIEBAL   BEPOBTKB. 

simply  auxiliary  to  the  main  cause,  and  do  not  themselves  eonstitate 
a  controversy  that  can  be  removed  from  the  state  to  the  federal  court ; 
and  that  the  interventions  were  filed  under  the  provisions  of  section 
3016  of  the  Code  of  Iowa;  and  that  the  questions  raised  thereby  are 
to  be  disposed  of  in  a  summary  way  in  connection  with  the  orig- 
inal action  between  plaintiffs  and  defendant.  It  will  be  noticed  that 
the  defendant,  garnishees,  and  interveuors  are  all  citizens  of  Iowa, 
and  plaintiffs  are  citizens  of  Illinois.  Had  the  application  for  the 
removal  of  the  cause  been  filed  before  default  was  entered  against  the 
defendant,  no  reason  exists  why  the  entire  case  eoold  not  have  been 
removed.  The  entry  of  default,  however,  it  is  claimed,  terminated 
the  right  of  removal  so  far  as  the  main  cause  is  concerned. 

In  Kiith  V.  Levi,  1  McCrary,  343,  S.  C.  2  Fed.  Rsa".  743,  it  vros 
ruled  that  if  a  defendant  filed  a  stipulation  in  the  state  court  admit- 
ing  the  claim  sued  on,  the  cause  could  not,  as  between  the  plaintiff 
and  defendant,  be  removed  to  the  federal  court.  Granting  that  the 
same  result  follows  from  a  default  entered  upon  a  failure  to  appear 
or  answer,  the  question  then  arises  whether  the  issues  between  the 
plaintiffs  and  intervenors  are  removable  to  this  court,  and,  if  so, 
whether  the  entire  cause  is  thereby  removable. 

Ill  Keith  v.  Levi  the  defendant,  under  the  Missouri  statute,  filed  a 
plea  in  abatement,  denying  the  facts  upon  which  a  writ  of  attach- 
ment  had  been  issued,  and  the  court  held,  notwithstanding  the  ad- 
mission of  the  main  cause  of  action,  that  the  issue  presented  by  the 
plea  in  abatement  might  be  removed,  provided  it  was  shown  that  the 
requisite  amount  was  involved. 

In  Buford  v.  Strother,  3  McCrary,  253,  S.  C.  10  Fed.  Rbp.  406, 
and  Poole  v.  Thatcherdeft,  19  Fed.  Rbp.  49,  it  is  ruled  that  a  pro- 
ceeding in  garnishment  is  merely  auxiliary  to  the  original  action,  and 
when  the  latter  cannot  be  removed,  the  former  cannot  be.  In  both 
these  cases  judgment  had  been  entered  up  in  the  state  court  against 
the  defendants,  and  the  garnishee  proceedings  were  supplemental 
thereto. 

In  Bank  v.  TurnbuU,  16  WaH.  190,  it  was  held  that  where  a  pro- 
ceeding in  a  state  court  is  merely  incidental,  and  auxiliary  to  an  orig- 
inal action  in  that  court,  it  cannot  be  removed  to  the  federal  court 
under  the  act  of  1867.  In  this  case  it  appeared  that  the  First  Na- 
tional Bank  of  Alexandria  bad  obtained  a  judgment  in  the  state  court 
against  one  Abijah  Thomas,  upon  which  execution  had  been  issued 
and  levied  upon  certain  cotton.  TurnbuU  &  Go.  asserted  a  claim 
thereto  as  owners,  and  gave  bond,  as  required  by  the  statutes  of  Vir- 
ginia; and  under  the  provisionsof  the  statutes  in  question  the  state 
court  ordered  an  issue  to  be  tried  before  a  jury  to  determine  the  right 
to  the  property  levied  on.  Thereupon  TurnbuU  St  Go;  filed  s  petition 
for  the  removal  of  the  cause.  The  supreme  court  held  that  the  pro- 
ceeding was  auxiliary  and  incidental  to  the  original  suit,  and  there- 
fore not  removable;  reaching  this  conclusion  upon  the  ground  that 
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the  proceeding  was  tinder  the  state  statute,  and  necessarily  brought 
in.  the  conrt  which  rendered  the  original  judgment,  and  was,  in  fact,  a 
proceeding  to  enable  the  state  court  to  determine  whether  its  process, 
had  been  misapplied. 

The  rule  thus  laid  down  by  the  supreme  court  is  adverse  to  the  right 
of  removal  on  the  part  of  the  intervenors  in  the  present  cause,  for 
the  object  and  purpose  of  the  intervention  is  exactly  the  same  as  that 
sought  to  be  accomplished  by  the  intervenors  in  the  case  decided  by 
the  supreme  court.  If,  therefore,  neither  the  intervenors  nor  gar- 
nishees could  remove  the  case,  it  is  not  properly  in  the  federal  court 
unless  the  right  of  removal  existed  as  against  the  defendant.  A  de- 
fault having  been  entered  against  the  defendant,  in  the  state  court, 
this  terminated  the  right  of  removal  as  against  the  defendant,  under 
the  ruling  in  Keith  v.  Levi,  supra. 

It  follows  that  the  motion  to  remand  is  well  taken,  and  the  oau8& 
must  be  remanded  to  the  state  court. 


Patbick  v.  Isbnhabt  and  others. 
{Oireuit  Court,  D.  Eanta*.    lAxj  19, 1884.) 

L  XiQXnTABIiB   ACTIOK   TO   AbICOVB    CliOUD   ON   TnXB— POBSBBBIOR — JjvakJ,  KRjy 

BqniTABis  TrriiE. 

In  order  to  maintain  an  action  in  equity  to  remove  a  cload  on  the  title  to 
land  a  plaintiff  must  have  possession,  and  the  legal  and  equitable  title. 
2.  Gknbrai.  and  Bpboiai.  Pb ayerb  fob  Kbliee^— Deuubbeb — EctniTABLB  AonoN. 
Where  a  plaintiff  brings  a  suit  in  equity,  under  a  misapprehension  as  to  the 
special  relief  that  he  is  entitled  to,  but  the  bill  contains  a  general  as  well  as 
•peci&l  praver  for  relief,  and  sets  forth  facts  showing  a  right  to  relief,  there  i» 
nu  ground  lor  a  demurrer,  and  the  court  will  grant  the  proper  relief.  >^ 

8.  Laches— Action  to  Remove  Cloud  on  TrriE. 

Where  a  plaintiff  obtains  title  to  land,  and  he  and  his  grantors  have  exercised 
unmolested  ownership  over  It,  and  paid  taxes  on  It  for  man^  years,  not  being 
advised  of  any  adverse  right  or  title,  he  cannot  be  charged  with  laches  in  fail- 
ing to  bring  an  action  to  remove  a  cloud  upon  the  title,  made  many  years  be- 
fore, against  which  there  had  been  an  attempted  adjudication. 
4.  DEBnmREB — Partibb. 

Where  certain  persons  are  not  necessary  parties,  a  demurrer  to  a  bill  in  equity 
for  defect  of  parties  will  not  be  sustained. 

Demurrer  to  Bill. 

Outhrie  d  Bergen,  for  complainant. 

O.  C.  Clemens,  for  defendants. 

Foster,  J.  If  the  facts  alleged  in  this  bill  could  be  held  to  fix 
the  legal  title  of  the  land  in  the  plaintiff,  then  the  bill  could  not  be 
maintained,  for  he  would  have  a  complete  and  adequate  remedy  at 
law  by  an  action  of  ejectment ;  but  it  seems  to  me  the  facts  alleged 
show  the  equitable  title  only  to  be  in  the  plaintiff  and  the  legal  title 
and  possession  in  the  defendants.     It  charges  notice  to  all  the  de- 
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iendants,  at  the  time  of  their  purchase,  of  the  facts  and  proceedingB 
upon  which  the  plaintiff's  rights  are  predicated,  and  charges  a  con- 
spixaoy  and  confederation  on  the  part  of  the  defendants  to  cheat  and 
defraad  him.  It  also  charges  that  the  defendants  paid  no  consider- 
ation for  the  legal  title,  and  are  not  bonajide  purchasers,  etc.  It 
further  avers  that  the  defendants  have  entered  upon  and  are  in  pos- 
session of  the  premises  and  have  built  a  fence  thereon,  and  make  a 
claim  of  title  and  ownership  thereto,  etc.  It  is  evident  from  the  bill 
that  it  makes  a  case  relievable  in  equity,  but  not  a  case  for  remov- 
ing a  cloud  from  the  title.  It  seems  that  in  order  to  obtain  that  re- 
lief the  complainant  must  have  the  legal  and  equitable  title,  as  also 
the  possession.  "Those  only  who  have  a  clear  legal  and  equitable  title 
to  land,  connected  with  possession,  have  any  right  to  claim  the  interfer- 
ence of  a  court  of  equity  to  give  them  peace  or  dissipate  a  cloud  on 
the  title."     Orton  v.  Smith,  18  How.  265. 

The  prayer  in  this  bill  is  for  discovery  and  relief,  and/ the  relief 
prayed  is  as  follows : 

"And  that  your  orator  may  be  decreed  to  be  the  owner  in  fee-simple  of  said 
lands  and  tenements;  that  said  defendants  have  no  right  or  title  therein;  tliat 
your  orator's  title  thereto  be  quieted,  etc.  And  that  the  defendants  •  ♦  ♦ 
be  forever  barred  from  setting  tip  any  claim  of  right,  title,  or  interest  in  said 
premises,  and  that  your  orator  may  have,  generaUy,  such  other  and  farther 
relief  as  the  nature  of  bis  case  may  require." 

Equity  rule  21  provides : 

"  The  prayer  of  the  bill  shall  ask  the  special  relief  to  which  the  plaintiff  sup- 
poses himself  entitled,  and  also  shall  contain  a  prayer  for  general  relief." 

The  special  relief  prayed  in  this  bill  la  to  quiet  title  or  remove  a 
cloud,  but  there  is  also  a  prayer  for  general  relief.  Upon  the  state 
of  facts  set  forth  by  the  bill,  I  am  of  the  opinion  the  plaintiff  cannot 
have  the  special  rehef  he  prays,  but  rather  would  be  entitled  to  a  de- 
cree declaring  him  to  be  entitled  to  the  legal  estate,  and  that  the  de- 
fendants hold  the  same  in  trust  for  his  use  and  beneht,  and  for  a 
conveyance  of  the  same  to  bim,  etc.  But  a  misapprehension  by  the 
plaintiff  as  to  the  special  relief  he  is  entitled  to  is  no  ground  for  a 
demurrer  where  there  is  a  general  prayer  for  relief,  for  in  such  a  case, 
if  the  bill  sets  forth  facts  showing  a  right  to  relief,  the  court  may 
grant  the  proper  relief  under  the  general  prayer.  Tayloe  v.  Ins,  Co. 
9  How.  406 ;  Stevens  v.  Gladding,  17  How.  454. 

The  objection  that  plaintiff  has  been  guilty  of  laches,  were  it  not  for 
special  reasons  set  out  in  the  bill,  would  be  a  serious  one,  especially 
if  he  is  charged  with  the  laches  of  those  under  whom  he  holds.  This 
plaintiff  obtained  his  title  in  1876,  and  he  and  his  grantors  have  ex- 
ercised unmolested  ownership  over  this  land  and  paid  taxes  on  it  for 
m  my  years,  and  were  not  advised  that  any  adverse  right  or  title  was 
claimed  by  any  one  under  the  conveyance  of  Snow  to  Faut,  made  in 
1858,  and  against  which  there  had  been  an  attempt  at  least  to  make 
an  adjudication  in  the  proceedings  set  out  in  the  bill.     And  not  until 


Digitized  by 


Google 


OBioas  V.  ST.  OBoa  oo.  Ml 

the  year  1883  was  the  plainti^  advised  that  any  adverse  right  or  title 
"Was  claimed  by  any  one  under  that  conveyance.  Under  these  cir- 
cumstanoes  I  do  not  think  the  plaintiff  can  be  charged  with  laches  to 
defeat  his  suit. 

In  reference  to  the  claimed  defect  of  parties  defendants,  it  is  suffi- 
cient to  say  that  Henry  and  Snow  are  not  necessary  parties,  and  it 
is  not  a  ground  of  demurrer  on  the  part  of  these  defendants. 

The  demurrer  must  be  overruled. 


GsioGS  V.  St.  Cboix  Co.  and  others. 

# 

[OirtstUt  CouH,  W.  D.  Witamiin.    1884;) 

1.  iNVAtro  Tax— Bbsv.  &r.  Wis.  1878,  f  1063  — FAnmia  av  AasBisoit  to  Complt 

WITH  Stav  or  PHocEBDfNoa— Rev.  Bx.  Wis.  Ib78, }  1210. 

Where  an  assessor  does  not  annex  to  the  assi'ssment  roll  the  affidavit  required 

by  section  1063,  Rev.  8t.  Wis.  187-*,  the  tax  is  invalid,  and  it  is  the  dnty  of  a 

court  to  8tay  all  further  prdcesdlngg  in  the  otise  until  a  reassessment  can  be 

made.    Rev.  St.  Wis.  1878,  M210. 
3.  Same— Appears  by  Admission  ijfon  Recohd — Bev.  St.  Wis.  1878, }  1810— Stat 

OF  Pkoceedikgs.  > 

Section  1210,  Kev.  St.  Wis.' 1878,  rebtttng  to  stay  of  proceedings,  applies  to 

cases  where  the  faet  of  the  invalidity  of  a  tax  appears  by  an  admission  upon  the 

record. 

In  Equity. 

John  C.  Spooner,  for  complainant.  > 

22.  H.  Start,  tor  defendaint. 

BuNN,  J.  This  action  is  brought  by  Chauncey  W.  Griggs,  a  citizen 
of  Minnesota,  against  the  county  of  St.  Croix,  in  the  state  of  Wiscon- 
sin, and  Jafnes  A.  Mapes,  the  county  treasurer  thereof,  to  enjoin  the 
sale  of  a  large  quantity  of  lands  for  the  payment  of  the  taxes  assessed 
thereon  in  the  town  of  Emerald,  in  said  county,  for  the  year  1882, 
and  to  have  such  taxes,  amounting  to  the  sum  of  $1,912.16,  declared 
void,  and  the  lands  upon  which  they  were  assessed,  lying  in  said  town 
of  Emerald,  declared  free  from  the  lien  and  payment  thereof. 

The  bill  of  complaint  sets  up  a  very  great  number  of  defects  in  the 
assessment  of  the  said  lands,  going  to  the  groundwork  thereof,  and 
rendering  such  assessment  void.  Among  many  other  defects  and 
irregularites,  it  is  alleged  that  the  assessor  wholly  failed  to  assess  the 
lands  upon  view,  as  the  law  required,  and  that  he  made  the  assess- 
ment without  any  knowledge  of  the  value ;  that  all  the  said  lands  were 
wild  and  uncultivated ;  that  they  presented  a  great  variety  of  surface, 
some  being  broken  and  hilly  and  of  little  or  no  value,  while  others 
were  level  and  fertile,  well  timbered,  and  valuable  for  agricultural  pur- 
poses; and  that  the  assessor  valued  them  all  arbitrarily  and  at  nearly 
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uniform  rates,  without  reference  to  the  difference  in  value  thereof, 
and  without  reference  to  the  difference  in  location,  quality  of  soil,  or 
the  improvements,  or  quantity  of  standing  timber;  that  said  assessor 
intentionally,  and  for  the  purpose  of  discriminating  against  the  plain- 
tiff and  in  favor  of  the  residents  of  said  town,  valued  a  large  portion 
of  said  lands  at  more  than  their  actual  value;  and  intentionally  and 
fraudulently  made  a  distinction  in  said  assessment  against  the  plain- 
tiff and  other  non-residents,  for  the  purpose  of  making  them  pay 
more  than  their  just  proportion  of  the  taxes ;  that  the  assessor  did  not 
annex  to  the  assessment  roll  the  affidavit  required  by  section  1063  of 
the  Revised  Statutes  of  Wisconsin. 

The  defendants  by  their  answer,  which  is  verified,  deny  all  of  the 
allegations  of  the  biU  except  the  last  above-named,  but  expressly,  ad- 
mit that  the  assessor  of  the  town  did  not  annex  to  the  assessment 
roll  the  affidavit  as  required  by  the  statute.  The  answer  was  filed  and 
served  on  September  1, 1883.  Afterwards  testimony  was  taken  in  the 
case  before  an  examiner  upon  the  various  issues,  and  the  cause  now 
comes  on  for  hearing  upon  bill  and  answer,  and  apon  the  testimony 
taken. 

The  complainant  wholly  fails  to  make  any  case  except  upon  the  one 
qnestioQ  so  admitted  in  the  answer, — that  the  assessor  failed  to  annex 
bis  affidavit, — but  he  asks  for  judgment  upon  that  admission.  The 
testimony  for  the  defendants  shows  that  the  assessment  was  legally 
and  fairly  made  in  all  respects,  except  in  the  failure  of  the  assessor  to 
annex  the  affidavit  to  the  assessment  roll,  and  that  this  omission  arose 
from  inadvertence  on  the  assessor's  part,  and  from  his  not  supposing 
that  the  law  required  it  of  him,  and  under  these  circumstances  it  is  in- 
sisted by  defendant's  counsel  that  the  omitision  furnishes  no  reason  for 
holding  the  tax  invalid  or  inequitable.  The  court  is  of  opinion  that 
within  the  rule  laid  down  by  the  supreme  court  of  Wisconsin  in  Marsh 
V.  Sup'rs  Clark  Co.  42  Wis.  502,  this  defect  goes  to  the  .groundwork 
of  the  tax  so  as  to  render  the  entire  assessment  invalid.  I  am  well 
aware  that  there  are  many  authorities — probably  the  weight  of  author- 
ity upon  the  question  outside  of  the  state  is  the  other  way.  But  it  is 
not  desirable  that  there  should  be  one  rule  in  the  state  court  and  an- 
other in  this  court,  under  the  same  statute;  and  the  case  is  one  where 
this  court  will  follow  the  decisions  of  the  state  court.  I  therefore 
hold  that  the  assessment  of  the  lands  for  the  year  1882,  npon  which 
the  tax  in  question  was  founded,  was  invalid,  for  the  reason  before 
stated. 

There  were  several  other  questions  discussed  on  the  argument,  but 
the  only  remaining  question  I  care  to  notice  is  whether  it  is  the  duty 
of  the  court  to  stay  all  further  proceedings  in  the  case  until  a  re- 
assessment can  be  made.  It  is  contended  by  the  defendant  connty 
that  this  should  be  done  in  case  the  court  is  of  opinion  the  assess* 
ment  is  void ;  while  the  plaintiff  contends  that  it  is  not  a  case  coming 
within  the  meaning  of  the  statute.     The  section  containing  the  pro- 
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vision  is  section  1210b;  Bev.  St.,  the  main  portion  of  which  is  &8  fol- 
lows: 

"In  all  actions  heretofore  tried  upon  issue  joined  in  any  of  the  courts  of  this 
state,  in  which  it  shall  be  sought  by  either  party  to  avoid  or  set  aside,  in 
whole  or  in  part,  any  assessment,  tax,  or  tax  proceeding,  for  any  of  the  causes 
mentioned  in  section  12106  of  these  statutes,  if  the  court  shall  be  of  the  opin- 
ion ,  after  a  hearing  in  that  behalf  had,  that,  for  any  reason  affecting  the  ground- 
work of  the  tax,  and  affecting  all  the  property  in  any 'town,  village,  city,  or 
county,  said  assessment,  tax,  or  tax  proceeding  should  be  set  aside,  it  shall 
immediately  stay  all  proceedings  in  such  action,  and  in  all  other  actions 
brought  to  set  aside  such  tax  in  such  town.  Tillage,  or  city,  until  a  reassess- 
ment of  the  property  of  said  town,  village,  or  city  can  be  made." 

It  is  contended  bj  plaintiff's  counsel  that,  as  the  fact  appears  bj 
admission  upon  the  record,  and  not  by  the  finding  of  the  court  upon 
an  issue  joined  thereon,  the  statute  does  not  cover  the  case.  But  I  am 
of  opinion  it  does,  and  that  the  case  comes  within  the  letter  as  well  as 
the  intent  and  meaning  of  the  statute.  In  two  cases  before  the  su- 
preme court,  that  court  has  reversed  the  judgment  below,  because  the 
court  rendering  it  did  not  stay  the  proceedings  until  a  reassessment 
should  be  made.  See  Kingsley  v.  Bd.  Sup'rs  Marathon  Co.  49  Wis. 
649;  S.  C.  6  N.  W.  Rep.  317;  Clarke  v.  Lincoln  Co.  64  Wis.  580; 
8.  C.  12  N.  W.  Rep.  aO. 

In  Potter  v.  Broivn  Co.  56  Wis.  272,  8.  C.  14  N.  W.  Rep.  875,  the 
court  held  the  statute  inapplicable  in  case  where  judgment  went  by 
default.  But  that  is  not  an  authority  here.  There  was  no  issue  joined 
in  that  case,  and  no  hearing  or  trial  or  judicial  examination  of  the  is- 
sues between  the  parties.  ^ 

In  the  case  at  bar  there  is  an  issue  joined.  There  is  an  issue  of 
fact;  and  the  admission  in  the  answer  raises  an  issue  of  law,  also,  that 
has  been  fully  argued,  and  which  the  court  is  called  upon  to  determine. 
And  the  court  is  of  opinion,  in  the  language  of  the  statute,  after  a 
hearing  in  that  behalf  had',  that,  for  a  reason  affecting  the  ground- 
work of  the  tax,  and  affecting  all  the  property  in  the  town,  said  assess- 
ment be  set  aside.  There  was  an  issue  both  of  fact  and  law,  and  a  hear- 
ing and  trial  thereon,  followed  by  the  opinion  and  determination  of  the 
court,  and  every  inch  of  the  case  has  been  contested.  I  think  the 
case  comes  within  the  language,  as  well  as  the  meaning  and  intent,  of 
the  provision.  Certainly,  I  can  conceive  of  no  good  reason  why  the 
court  should  not  ordet  a  stay  in  such  a  case  as  well  as  in  one  where 
there  is  a  complete  issue  of  fact  joined  npon  all  the  allegations  of  the 
bill,  and  the  principal  contest  and  trial  is  upon  an  issue  of  fact  in- 
stead of  one  mainly  of  law,  and  a  finding  of  such  issues  from  the 
evidence  whidly,  instead  of  finding  them  partly  from  the  admissions  in 
the  answer.  The  answer  was  under  oath,  and  the  admission  was 
made  because  the  truth  required  that  it  should  be  made ;  but  the  de- 
fendant, as  a  matter  of  law,  denies  that  any  such  effect  should  be 
given  to  the  admission  as  was  claimed  for  it  upon  the  hearing,  rely- 
ing upon  the  evidence  that  such  omission  was  not  made  designedljr' 
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or  willfally,  and  that  the  sssessment  was  in  faet  fair  and  equitable. 
The  ooart  holds  the  assessment  invalid,  and  orders  a  stay  of  pro- 
ceedings in  the  ease  antU  a  reassessment  may  be  made  according  to 
the  provisions  of  section  1210b,  Bev.  St.,  and  subsequent  amendments 
thereto. 


Haub  v.  Continental  Lifb  Ins.  Ck). 
(Ctreuit  Court,  D.  Vermont.    May  23, 1884.) 

Lifb  Inbubance  CoMPANr — Diyidsiids — Policy  of  Dibectorb— FArtuRK  to  Ah- 
aWBR — Confession  of  Bill. 

When  the  questioa  In  a  suit  in  equity,  as  shown  br  the  bill,  is  whether  the 
policy  of  the  directors  of  an  insurance  company  in  declaring  diyidends  has  been 
lawful  and  right,  and  the  defendant  fails  to  answer  this  question  after  repeated 
allowances  of  exceptions  for  failure  to  answer  the  point,  the  orator  is  entitled  to 
take  the  bill  as  confe^sjd,  so  far  as  this  point  is  concerned. 

In  Equity. 

Gilbert  A.  Davis,  for  orator. 

Charles  W.  Porter,  for  defendant. 

Wheeler,  J.  The  defendant  has  not  yet  answered  and  set  forth 
its  profits  during  the  years  in  question  out  of  which  dividends  were 
or  might  have  been  declared,  nor  any  reason  for  not  setting  them 
forth.  It  has  stated  the  policy  of  its  directors  in  respect  to  dividends, 
and  their  reasons  for  adopting  the  policy  which  they  did  adopt ;  but 
those  matters  were  not  what  were  required  for  answer,  nor  the  subject 
of  the  exceptions.  The  defendant  assumed  to  make  profits  from  its 
assets  derived  from  premiums  paid  by  policy-holders,  in  which  some 
or  all  of  the  policy-holders  were  entitled  to  participate  by  way  of  divi- 
dends, and  the  orator  was  among  those  so  entitled.  The  answer 
and  its  amendments  show  that  the  directors  made  dividends,  but  does 
not  show  the  amount  of  profits  from  which  the  dividends  were  made. 
To  make  such  dividends  there  must  have  been  an  ascertainment  of 
the  profits  of  the  company  as  a  basis  of  the  dividends.  This  basis, 
as  ascertained  by  the  directors,  with  the  declaration  of  dividends  by 
them,  would  or  should  be  matters  of  record,  and  rbe  very  easy  of  state- 
ment from  the  records.  It  in  not  shown  that  those  are  not  full  and 
complete  records  in  all  these  respects  ready  to  be  answered  from. 
The  course  and  policy  of  the  directors  may  have  been  lawful  and  right, 
and  may  not.  Whether  so  or  not,  is  not  the  question  now.  The  ora- 
tor  is  entitled  to  a  statement  of  the  facts  in  the  answer  as  a  part  of 
his  case  as  made  and  charged  by  his  bill.  This  statement  is  not 
forthcoming  after  repeated  allowance  of  exceptions  to  the  want  of 
these  plain  and  obvious  facts.  The  exceptions  are  substantially  the 
same  as  those  allowed  before,  and  under  the  sixty-fourth  rale  in 
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«qaii7  the  orator  is  entitled  to  take  the  bill,  so  far  as  the  matter  of 
these  exceptions  is  ooncemed,  as  confessed. 

The  exceptions  are  again  allowed,  and  leave  to  tftke  so  much  of  bill 
as  oonfessed,  granted. 


Flbtoreb  and  others  v.  New  Oblisams  N.  E.  B.  Co.* 
Nsw  OaiiKiNS  N.  E.  B.  Go.  v.  FiiETOHsa  and  others.* 

(OireuU  O/urt,  B.  D.  Louiiiana.    March,  1884.) 

L  Isjvscnos. 

A.  motioD  to  dissolve  an  injunction  restraining  a  forfeiture,  for  the  enforce- 
ment of  which  an  action  at  law  hag  been  iaatituted,  most  depend  upon  the  re- 
sult of  the  action  at  law;  »'.  <.,  upon  whether  it  sliali  be  finally  detetmined fai 
the  suit  at  law  that  the  forfeiture  must  be  enforced. 
1.  Eqditt  JuBisDicTioir. 

A  suit  in  equity  cannot  be  maintained  to  have  a  forfeiture  declared.    The 
universal  doctrine  is  that  eqiiity  will  relieve  from,  but  nerer  inflict,  a  forfeiture. 
8.  Bakk — Waste. 

The  commission  of  waste  of  every  kind  wiU  be  restrained  in  equity  till  the 
rights  of  the  parties  are  determined. 

^   £qUITT  jTTRraDICTIOir. 

The  equitable  jurisdiction  of  the  circuit  courts  is  the  same  in  every  state ;  It 
k  not  ousted  by  the  fact  that  a  local  statute  gives  a  peculiar  remedy  at  law. 

In  Equity. 

Thomaa  J.  Semnut,  J,  Carroll  Payne,  Henry  J.  Lewy,  and  Emett 
B.  Kruttschnidtt,  for  complainants  in  first  case,  and  respondents  in 
the  last  case. 

Robert  Mott  and  Walter  D.  Denegre,  for  the  respondents  in  the  first 
ease,  and  complainants  in  the  last  case. 

BiLUNOS,  J.  These  cases  are  submitted  on  a  motion  to  dissolve 
an  injunction  in  the  first  case,  and  a  motion  for  an  injunction  in  the 
second  case.     The  facts  necessary  to  state  are  briefly  these: 

The  complainants  in  the  &rst  cause  hold  a  builder's  contract  with  the  re- 
spondents for  the  construction  of  some  20  miles  of  trestle-work  upon  their 
road.  In  ronnd  numl^ers,  some  million  of  dollars  had  been  paid  to  them  by 
the  railroad  company,  the  respondents,  of  which  amount  sixty  or  sixty-five 
thousand  dollars  had  been  retained  under  the  contract.  At  this  stage  of  the 
work,  and  when  the  same  was  nearly  completed,  a  difference  arose  between 
the  railroad  and  the  builders  upon  two  points  or  particulars:  First,  the  rail- 
road contended  that  some  $10,000  of  the  trestle-work  should  be  rebuilt  by  the 
builders.  Inasmuch  as  they  claimed  that  it  had  been  destroyed  by  fire  through 
their  n^Iigenoe,  and  before  the  road  was  accepted  by  the  railroad  company; 
and,  sefxmdly,  that  the  fenders,  the  cost  of  which  would  be  810,000,  should, 
by  the  contract,  he  built  by  the  buildei's.  The  railroad  gave  the  seven  days' 
notice  required  by  the  contract,  and  at  the  end  of  that  time  were  about  tak- 
ing possession  of  the  creosote  works,  the  material,  and  the  so-called  plant,  aa 

SB«p<i(t*A  br  JoMpb  P.  Bor>or,  Baq.,  of  Um  New  OrlMM  Mi; 
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forfeited  nnder  tlie  contract,  When  the  builders  sned  oat  .an.  injunction  in  one 
of  the  district  courts  of  the  state  in  a  cause  wtiich  has  since  been  transferred 
to  this  court.  The  builders  also  instituted  a  suit  at  law  in  this  court  for 
^265,000,  for  work  done  and  for  damages  for  the  defaults  of  the  railroad  com- 
pany. This  thirJ  suit  was  instituted  by  the  railroad  company,  seeking  to  en- 
force the  forfeiture,  both  as  respects  the  money  claimed  by  the  buildera  and 
of  the  personal  property,  setting  up  the  inaolvency  of  the  builders,  and  the  ap- 
prehension that  they  will  sell  and  dispose  of  the  property  against  which  the 
forfeiture  is  sought  to  be  enforced,  and  asking  an  injunction,  which  is  asked 
pendente  lite,  and  which  motion  is  the  second  submitted. 

1.  As  to  the  suit  in  equity  of  the  builders  against  the  railroad  com- 
pany. It  is  conceded  the  creosote  works  and  the  land  npon  which 
they  are  located  belong  to  the  railroad  company.  As  t6  that  prop- 
erty the  injunction  must  be  dissolved  as 'improvidently  included  in 
the  petition  or  bill  of  complaint. 

As  to  the  residue  of  the  property  the  motion  to  dissolve  must  de- 
pend npon  the  result  of  the  action  at  law,  i.  «.,  upon  whether  it  shall 
be  finally  determined  in  the  suit  at  law  that  the  forfeiture  mast  be 
enforced. 

2.  As  to  the  application  of  the  railroad  company  for  an  injunction 
pendente  lite  in  the  second  equity  suit.  So  far  as  the  general  scope 
and  object  of  this  bill  is  concerned,  it  cannot  be  maintained.  It  is  a 
suit  in  equity  to  have  a  forfeiture  declared.  "The  universal  dootrine 
is  that  equity  will  relieve  from  but  never  inflict  a  forfeiture. 

But  there  is  a  very  limited  part  of  the  bill  which  is  good.  In  eo 
far  as  it  seeks  to  preserve  the  property  sought  to  be  forfeited  during 
the  pendency  of  the  suit  at  law  it  is  maintainable.  The  general  rule 
is  laid  down  by  Mr.  Cooper  in  his  Equity  Pleadings  as  follows,  (page 
151:)  "But  if  the  right  of  the  plaintiff  ^is  clearly  shown  by  his  bill, 
and  is  verified  by  aflBdavit,  the  commission  of  waste  of  every  kind 
will  be  restrained  in  equity  till  the  rights  of  the  parties  are  deter- 
mined." With  reference  to  the  application  of  this  rule  to  cases  where 
suits  to  enforce  forfeiture  are  pending,  in  Livingston  v.  Tompkins,  4 
Johns.  Ch.  431,  the  chancellor  says :  "It  (the  loss  of  the  defendant) 
is  in  the  nature  of  a  forfeiture,  and  produces  the  same  penal  result, 
and,  BO  far  from  aiding  the  plaintiff  to  divest  the  defendant  of  bis  priv- 
ilege, this  court  could  only  interfere  to  protect  the  property  from 
waste,  destruction,  or  removal  out  of  the  jurisdiction'  of  the  court 
pending  the  action  at  law  to  recover  possession."  And  he  quotes 
Lord  Chancellor  Baron  Comyns  in  Jones  v.  Meredith,  2  Com.  671,  as 
holding  that  "equity  will  not  assist  in  the  recovery  of  a  penalty  or 
forfeiture  where  the  plaintiff  may  proceed  to  recover  it.  It  will  only 
stay  a  party  from  making  waste  until  it  is  seen  whether  be  has  any 
right  to  do  so." 

The  plaintiff  makes  a  case  for  this  temporary  interference  in  order 
to  preserve  the  property.  Indeed,  the  defendants,  by  their  own  bill, 
have  already  submitted  themselves  to  the  authority  of  the  court  with 
reference  to  the  disposition  of  this  property,  and  the  court  ought. 
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as  a  condition  of  the  injunction  order  which  they  themselves  have 
obtained,  to  require  that  they  ehoald  not  sell  or  remo^  the  property 
before  the  qaestion  of  forfeitare  is  determined.  It  is  true  that  on  the 
law  side  uf  the  ooart  there  might  be  a  sequestration  of  the  property 
under  the  statute  of  Louisiana.  But  that  does  not  defeat  or  impair 
the  right  of  the  complainant  to  an  injunction  in  a  case  clearly  au- 
thorizing that  writ  according  to  the  principles  of  equity.  "The  equi- 
table jurisdiction  of  the  oircoit  courts  is  the  same  in  every  state;  it  is 
not  ousted  by  the  fact  that  a  local  statute  gives  a  peculiar  remedy  at 
law."  See  Brightly,  Dig.  "Equity,"  II,  vol.  1,  p.  283,  No.  77,  and 
numerous  cases  cited. 

The  complainant  cann«t  enforce  the  forfeiture  in  this  suit,  nor  by 
any  suit  in  equity.  To  do  that  he  must  seek  it  either  in  the  suit  at 
law  which  the  defendant  has  instituted  or  a  separate  suit  at  law.  He 
is  entitled  to  an  injunction  to  prevent  defendant  from  selling,  dispos- 
ing of,  or  incumbering  property,  or  removing  it  from  the  jurisdiction 
of  this  conrt,  until  the  right  to  maintain  the  forfeiture  is  determined 
in  a  suit  at  law.  To  that  extent  alone  the  injunction  is  allowed,  the 
complainant  giving  a  bond  with  security  in  the  sum  of  $10,000.  If 
it  should  be  made  to  appear  by  either  party  that  a  sale  of  any  of  the 
property  is  requisite,  the  court  will  direct  it,  and  will  order  the  pro- 
ceeds to  be  put  into  the  registry  of  the  eourt,  or  will  allow  the  defend- 
ants to  sell  upon  giving  adequate  security.  The  decree  is  made  in 
this  form  because  the  defendants  seemed  to  stand,  in  the  argument, 
upon  their  suit  at  law,  but  if  they  shall  so  elect  they  will  have  leave 
to  have  the  question  as  to  the  forfeiture  determined  in  the  suit  in 
equity,  in  which  esse  they  must  reform  their  bill  so  as  to  state  f  ally 
the  grounds  upon  which  the  equitable  relief  is  sought. 


NOETHBBN  E.  Co.  OP  NeW  HaMPSHIBE    V,  OOOENSBUBO  &  L.  C.  R.  Co.* 
{Oireuit  Oourl,  D,  Neu  HanpsMre.    April  29, 1S84.) 

Pbaoticb— Crobs-Bill  in  Limr  or  Answer. 

Permission  given  by  court  for  across-bill  to  be  filed,  by  consent,  instead  of  the 
defendant  bringing  up  tlie  reformation  of  the  contract  between  the  companies 
byway  of  answer  to  the  original  bill.  In  the  event  of  Buccessin  reforming  the 
contract  the  plaintiS  must  pay  costs  up  to  this  time. 

In  Equity. 

J.  H.  Benton,  Jr.,  for  complainants. 
S.  Bartlett  and  Wallace  Hackett,  for  defendants. 
Lowell,  J.    Both  parties  being  of  opinion  that  it  is  more  regular 
to  file  a  cross-bill  than  to  bring  up  the  proposed  reformation  of  the 

>  Bee  18  Prd.  Rep.  815,  for  former  opinion  on  this  question  and  statement  of  cose. 
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contract  by  way  of  answer  to  the  original  bill  in  Ogdtntiurg  d  L.  C. 
R.  Co.  V.  Northern  E.Co.qf  N.  H.  5  Fed.  Rep.  880,  the  plaintiffs  in 
this  case  are  hereby  permitted  to  file  their  cross-bill,  on  terms  that  if 
they  shall  succeed  in  reforming  the  contract,  and  thereby  prevail  in 
the  litigation,  they  shall,  take  no  costs  to  this  time,  and  shall  pay  the 
costs  in  the  original  suit  up  to  this  time. 


BljlTB  v.  St.  Louis,  H.  &  E.  B.  Co.  and  others.* 
(Cireuit  Court,  B.  D.  Missouri.    April  30, 1884.) 

1.  LBOAti  Advisers  op  Kecbitkrs — Who  abb  Incompetbht. 

Where,  during  ttie  pendency  of  foreclosure  proceedings  against  b  railroad 
company,  a  receiver  is  appointed,  the  attorney  of  the  plaiutuff  should  not  o« 
authorized  to  act  as  the  receiver's  legal  adviser 

2.  8am£. 

Nor  will  an  attorney  be  appointed  legal  adviser  of  a  receiver  who  is  related 
to  him,  and  has  come  from  abroad  and  become  a  member  of  the  Itar  of  the  cir- 
cuit for  the  purpose  of  securing  the  appointment. 

3.  Same. 

In  the  absence  of  any  special  reason  for  so  doing,  the  court  will  not  go  out- 
side of  the  bar  of  the  circuit  in  selecting  a  legal  adviser  for  a  receiver. 

4.  Kbceiveks — When  Appointed. 

SmMe,  that  where  a  railroad  company  has  failed  to  pay  interest  on  its  honds 
when  due,  and  foreclosure  proceedings  are  commenced  against  it,  a  receiver 
should  not  be  appoiiited,  in  the  absence  of  fraud,  incompetency,  etc.,  to  do  what 
the  corporate  authorities  could  do  better. 

In  Equity.  Motion  by  receiver  to  have  order  appointing  legal  ad- 
visers rescinded,  and  to  substitute  for  the  attorneys  then  employed  a 
Chicago  attorney,  who  was  already  attorney  for  the  bondholders,  and 
the  receiver's  brother,  who  had  lately  come  to  St.  Louis  from  Wiscon- 
sin, and  had  been  admitted  to  the  federal  bar  of  this  circuit. 

Walter  C.  Lamed,  for  complainant. 

Tbbat,  J.  A  bill  on  the  part  of  the  mortgagee  was  filed  in  this  case 
for  the  foreclosure  of  a  mortgage  and  the  appointment  of  a  receiver 
pendente  lite.  The  allegations  of  the  bill  were  that  the  managers  of 
the  road  had  practically  abandoned  the  control  and  conduct  of  the 
same,  whereby  the  preservation  of  the  property  required  a  receiver 
pendente  lite.  A  court  should  not,  on  mere  default  of  interest  on  bonds, 
take  possession  of  a  railway  and  substitute  a  receiver  of  its  appoint- 
ment to  do  what  the  corporate  authorities,  more  familiar  with  its  inter- 
ests, could  better  do.  In  the  absense  of  fraud,  incompetency,  etc.,  the 
court,  pending  a  proceeding  for  a  foreclosure,  under  ordinary  circum- 
stances, will  not  take  possession  through  its  receiver  of  the  corporate 
property  and  substitute  its  officer  in  the  place  of  the  corporate  offi> 

>Beport«d  by  Benj.  F  Rex,  Esq.,  of  the  St.  Louis  bar. 
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cers.  It  may  be  that  the  view  is  creeping  into  administntion  of 
law  that  when  a  mortgagee  asks  for  a  foreclosure  and  receiver,  if  de< 
fault  of  interest  has  occurred,  the  court  must  appoint  a  receiver  and 
operate  the  road  accordingly.  Indeed,  this  view  has  been  carried  so 
far  as  to  permit  the  receiver  to  build  unfinished  roads,  supply  feeders, 
etc.,  of  the  road  which  thus  eomes  into  bis  hands.  It  is  true  thai 
there  should  be  a  more  clearly  defined  view  judicially  of  the  rights  and 
duties  involve^  in  such  cases.  It  is  not  needed  now  that  the  whole 
subject  should  be  reviewed,  whereby  what  is  an  abuse  of  the  forms  of 
law  have  imposed  upon  courts  the  construetiou  of  railroads,  their  eX' 
tension  or  operation  for  an  indefinite  period  of  time.  (3oartB  are  not 
designed  for  such  railroad  operations,  through  its  administrative  ofiS- 
oers  or  otherwise.  The  sole  object  in  ordinary  oases  of  foreclosure,  if 
the  corporate  authorities  in  possession  are  incompetent,  is  to  put  the 
property  in  a  receiver's  hands  for  the  interest  of  all  concerned  in  the 
litigation,  viz.,  stockholders,  mortgagees,  other  lieu  creditors,  cred- 
itors at  Iflrge,  etc.  Courts  should  not  interfere  with  the  onstody  and 
management  of  the  business  of  the  corporation  through  its  corporate 
officers  pending  litigation  except  for  cause  shown. 

In  the  case  under  consideration,  the  oonrt,  for  what  it  deemed  ade> 
qnate  cause,  appointed  a  receiver  under  terms  stated  in  his  appoint- 
ment. He  was  requested  to  report  as  to  assets,  etc.  He  did  so, 
and  in  so  doing  suggested  to  the  court  to  name  a  fixed  salary  for  an 
attorney  to  aid  him  in  the  discharge  of  his  duties.  That  was  not 
done,  because  the  court  was  not  then  prepared  to  fasten  upon  the 
assets  a  salaried  officer,  and  because  it  did  not  then  know  that  legal 
services  would  be  needed,  or  if  so  to  what  extent.  It  soon  became 
evident  that  intervening  demands  required  attention,  and  that  some 
attorney  of  this  court  should  represent  the  rights  vested  temporarily 
in  the  receiver,  and  that  said  attorney  should  be  where  he  could  at- 
tend to  the  business.  Suggestions  came  from  the  receiver  in  that 
respeet  which  did  not  meet  approval,  and  do  not  now. 

It  is  urged  that  the  attorney  for  the  plaintiff  should  be  authorized 
to  act  for  the  receiver,  inasmuch  as  the  plaintiff  is  especially  inter- 
ested in  defeating  all  claims  adverse  to  plaintiff's  rights,  and  securing 
an  economical  administration  of  the  estate.  To  this  it  must  be  an- 
swered that  he  represents  his  own  client,  and  the  latter  can  employ 
him  and  pay  him  accordingly  if  desired,  but  cannot  fasten  liis  compen- 
sation on  a  fund  in  which  he  has  not  the  sole  interest,  but  often  only 
a  partial  or  adverse  interest.  His  appointment  might  be  wholly  in- 
eonsistent  with  his  duties  as  plaintiff's  counsel. 

Another  name  was  suggested,  and  doubtless  the  attorney  is  compe- 
tent; but  he  was  a  stranger  to  the  bar  of  this  circuit  when  suggested, 
and  apparently  has  come  here  for  the  purpose,  to  some  extent,  to  be 
placed  in  the  position  desired,  and  has  now  become  a  member  of  this 
bar.  It  seems  that  one  who  accepts  the  office  of  receiver  under  an 
appointment  from  this  court  ought  to  find  some  competent  attorney 
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of  this  oonri;,  and  responsible  to  it,  to  aid  him  with  legal  advice  if 
needed.  If  the  bar  of  this  circuit  is  so  poor  in  ability  or  integritj  as 
to  have  no  member  thereof  fit  for  the  desired  position,  then  it  might 
be  well  to  seek  elsewhere  for  needed  aid.  This  court  is  not  prepared 
to  make  even  impliedly  such  a  reflection  on  the  bar  of  this  circuit,  nor 
will  it  grant  a  motion  which  seeks  to  make  one,  however  able,  but  who 
is  not  a  member  of  this  bar,  or  has  just  come  here  with  respect  to  this 
«a8e  mainly,  so  far  as  I  know,  the  appointee  of  this  court  as  attorney 
and  counselor  of  its  officers ;  nor  will  it  sanction  by  its  appointment 
the  introduction  from  abroad  of  any  one,  especially  a  kinsman  of  the 
receiver,  through  the  latter's  solicitation,  under  circumstances  stated, 
to  fill  a  position  which  others  long  known  to  the  court  are,  to  say  the 
least,  equally  able  to  fill. 

It  is  unpleasant  thus  to  speak,  but  the  court  must  guard  the  admin- 
istration of  this  trust,  and  will  do  so  despite  questions  of  mere  deli- 
cacy. If  the  thought  obtains  that  the  plaintiff  is  to  control  the  re- 
oeivership  regardless  of  other  than  his  own  interests,  the  sooner  that 
-error  is  dispelled  the  better.  If  the  receiver  supposes  he  is  at  liberty 
to  do  whatever  seems  to  him  advisable,  he  must  bear  in  mind  that, 
while  under  the  terms  of  his  appointment  large  discretion  is  granted, 
his  administration  is  subject  to  scrutiny  and  review. 

The  court  will  not  name  a  legal  adviser  for  him  who  is  not  eqoal 
to  the  position,  nor  would  it  have  named  any  one  if  he  had  not  oome 
to  the  court  with  respect  thereto.  It  was  then  seen,  and  is  now  seen, 
that  his  wishes  in  that  respect  omitted  to  consider  what  the  court 
deems  essential  in  such  cases.  If  the  needs  of  his  office  require  legal 
advice,  when  the  court  comes  thereafter  to  pass  upon  his  expenditures, 
there  may  be  such  allowance  therefor  as  the  court  may  consider  rea- 
sonable and  proper.  If  he  prefers  to  go  forward  without  the  imme- 
■diate  aid  of  the  court,  under  the  general  instructions  given,  he  is  at 
liberty  to  do  so ;  but  as  he  asked  the  intermediate  aid  of  the  court,  and 
now  knows  what  its  views  are,  if  he  did  not  know  before,  the  court  will 
rescind  the  order  heretofore  made,  but  will  not  substitute,  for  reasons 
here  suggested,  the  names  stated  in  the  motion,  nor  will  it  appoint 
■any  one  not  an  attorney  and  counselor  of  this  court,  nor  consider  that 
the  receiver  properly  performs  his  duty  by  seeking  foreign  counsel  to 
perform  local  duties.  If  special  matters  require  aid  of  foreign  coun- 
sel let  him  ask  therefor.  It  is  evident  that  many  adverse  interests 
will  arise,  each  representative  of  which  must  employ  his  own  attorney. 
If  it  is  apparent  that,  inter  sese,  several  other  claimants  than  bondhold- 
ers and  stockholders  are  respectively  adverse  to  each  other,  there  is 
no  reason  in  justice  that  all  these  conflicting  interests  should  be  sub- 
ject to  the  attorney  of  one  interepted  party  rather  than  the  attorney  of 
another.  The  receiver  should  seek  legal  advice,  if  needed,  from  other 
than  attorneys  of  parties  litigant.  His  office  is  one  of  strict  impar- 
tiality and  he  must  act  accordingly.  The  mortgagee,  holders  of  stat- 
utory liens,  creditors  at  large,  and  stockholders,  are  equally  benefi- 
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eiaries,  and  thej  most  respeotively  employ  their  own  altorneys;  and 
no  one  class  have,  tbroagb  the  aid  of  the  court,  the  means  of  fasten* 
ing  on  a  common  fand  the  expense  of  porsaing  his  special  interests 
adversely  to  others  who  have  an  equal  right  to  be  heard. 

The  order  heretofore  entered  will  be  rescinded,  and  the  receiver 
must  act  in  accordance  with  the  views  expressed. 


Blub  v.  St.  Louis,  H.  &  E.  B.  Go.  and  another.* 

{(Xreuit  (Uurt,  E.  D.  MHiouri.    Hay  12, 1884.) 
ItBCKrvBRs— CoMX^NSATioK  FOB  BBRTioBe  OF  Lboai.  Adviskr,  Rbitdbred  bbfork 

AMD  AFTER  KbCEIVKR'S  APPOINTMENT— AOAINST  WhaT   FdNDS  CHAROEABLB. 

In  a  suit  brought  by  A.  against  B.  and  C,  two  railroad  companies,  E.  acted  ' 
as  attorney  for  the  defendants.  After  serricen  had  been  rendered  by  U.,  hut 
before  the  cose  wat  disposed  of,  F.  W8<  appointed  receiyer  of  C.  in  a  forec)osiire 
suit.  C.  was  appointed  F.'s  legal  adviser,  and  continued  to  act  in  the  cas& 
brought  by  A.  until  it  was  disposed  of,  and  also  rendered  other  legal  tervices. 
Upon  an  application  by  E.  for  compensation  for  said  services,  held — 

(1)  That  Uie  fee  allowed  for  services  renaered  after  F.'s  appointment  was 
chargeable  against  F.,  and  should  he  paid  out  of  the  funds  in  his  hands. 

(2)  That  the  compensation  allowed  for  services  rendered  in  A.'s  case  befor» 
F.  was  appointed,  was  a  charge  against  B.  and  C,  and  was  payable  out  of 
whatever  surplus  might  remain  in  the  hands  uf  the  roceivcr  after  the  lien,  de- 
mands, and  expenses  were  paid. 

Applieation  by  Attorneys  for  a  Receiver  for  compensation  for  legal 
services,  part  of  which  were  rendered  before  and  part  after  the  re- 
ceiver was  appointed. 

Treat,  J.  This  is  an  application  by  Smith  &  Harrison  for  com- 
pensation  for  legal  services.  When  the  receiver  was  appointed  there 
was  a  ease  pending  of  Fogg  v.  The  Defendant  et  al.  The  court 
thought  that  the  receiver  shoiild  defend  said  case  in  the  interest  of 
all  concerned,  and  authorized  him  so  to  do.  For  all  the  services 
theretofore  and  subsequently  rendered,  the  amount  claimed,  to-wit.,^ 
$1,000,  may  not  be  excessive.  Shall  the  whole  of  said  amount  be 
charged  against  the  funds  in  the  hands  of  the  receiver,  or  only  such 
portion  thereof  as  resulted  from  the  defense  by  him  as  authorized  by 
the  court?  The  ordinary  course  of  such  proceedings,  under  the  decree 
as  rendered,  would  be  a  charge  solely  against  the  two  corporations, 
defendants,  to  abide  the  final  outcome  of  the  estate.  It  seems,  there- 
fore, equitable  that  the  receiver  be  ordered  to  pay  to  the  petitioners 
the  sum  of  $500;  the  other  $500  claimed  to  be  charged  against  what- 
ever surplus  may  come  to  the  hands  of  the  receiver  after  the  lien, 
demands,  and  expenses  have  been  discharged. 

As  to  the  other  demands  for  which  services  are  claimed,  the  same 

>  Reported  by  Benj.  P.  Rex,  Esq.,  of  the  8t.  Louis  bar. 
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being  chargeable  agamst  the  reoeiver  directly,  the  only  qnestion  is  as 
to  what  should  be  properly  allowed  therefor.  Under  some  circnm- 
Btanoes  it  might  appear  that  the  amount  is  moderate;  but,  in  the 
interests  of  all  concerned,  the  court  thinks  that  |200  is  ample. 

The  court,  therefore,  orders  the  receiver  to  pay  to  the  petitioners, 
Smith  &  Harrison,  the  sum  of  $700,  and  that  there  be  assessed  against 
the  defendant  railroads  the  sum  of  $500;  the  latter  sum  to  abide  the 
final  determination  of  the  case. 


John  Cbosslbt  Sons,  Limited,  v.  Gitt  of  Nhw  Obiaanb.* 

(OVroutK  Omrt,  B.  D.  Louitiana,    April  21, 1884.) 

Bquitt  JuMBDicnou— Accocmt. 

An  account,  if  complicated  go  as  to  be  incapable  of  being  had  at  law,  of  it- 
self is  ground  of  equity  jurisdiction.  Buch  an  account,  especially  when  it  must 
be  followed  by  the  proportioning  and  distribution  of  a  fund,  can  be  taken  in  a 
court  of  equity. 

'  Cause  Submitted  on  General  Demurrer,  the  ground  in  support  of 
it  being  that  there  is  remedy  at  law. 

Henry  C.  Miller,  for  oomplainanta. 

Charles  F.  Buck,  City  Atty.,  for  defendant. 

Billings,  J.  The  bill  sets  forth  that  in  1858  a  system  of  drainage 
was  established  by  the  legislature  of  the  state,  whereby  certain  as- 
sessments were  authorized  to  be  made  and  recorded,— all  of  which 
was  done, — whereby  numerous  tracts  or  pieces  of  land  within  the 
parish  of  Orleans  became  subject  to  liens.  Under  this  hrst  act  the 
whole  matter  of  drainage  was  committed  to  a  board  of  commission- 
ers. The  bill  then  avers  that  in  1871  the  legislature  superseded  the 
board  of  drainage  commissioners  by  the  Mississippi  &  Mescican  Gulf 
Ship  Canal  Company.  To  this  latter  company  was  transferred  all  the 
rights  and  liens  arising  from  the  drainage  assessments.  The  moneys 
collected  therefrom  were  declared  to  be  a  trust  fund,  and  the  city  of 
New  Orleans  was  authorized  and  required  to  draw  warrants  for  work 
done  by  said  corporation  in  the  matter  of  drainage.  The  bill  then 
shows  that  in  1876  the  city  of  New  Orleans  was  substituted  as  the 
corporation  to  conduct  the  said  drainage  business, — ^was  authorized 
to  purchase  all  the  franchises,  tools,  etc.,  of  the  Mississippi  &  Mexi- 
can  Gulf  Ship  Canal  Company,  and  to  pay  for  the  same  by  warrants 
to  be  drawn  by  said  city  against  said  trust  fund.  The  bill  then  shows 
that  the  complainants  are  the  holders  of  the  warrants  so  drawn 
against  the  said  trust  fund  by  said  city  for  such  work,  and  for  the 
price  of  the  said  purchase  to  the  amount  of  $436,000.    The  bill  ifl 


t Reported  by  Joseph  P.  Hornor,  Esq.,  of  the  New  Orleans  bar. 
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filed  in  behalf  of  the  eomplainants  and  "aU  who  hold  obligations  of 
the  class  held  by  them,"  and  asks,  among  other  things,  "an  account 
of  all  warrants  entitled  to  payment  from  and  out  of  said  fund." 

For  the  purposes  of  this  hearing  there  is  no  question  made  or  sub- 
mitted as  to  the  legality  or  yalidity  of  the  complainant's  demands. 
The  sole  question  now  to  be  determined  is,  does  the  complainants' 
bill  show  a  cause  of  action  over  which  a  court  of  equity  can  take 
cognizance  ?  Its  first  object,  as  demanded,  is  an  account  or  disclos- 
nre  of  all  the  warrants  drawn  against  these  alleged  mortgage  liens. 
An  account,  if  complicated  so  as  to  be  incapable  of  being  had  at  law, 
of  itself  is  ground  of  equity  jurisdiction.  Such  an  account,  espe- 
cially when  it  must  be  followed  by  proportioning  and  distribution  of  a 
fund,  can  be  taken  in  a  court  of  equity.  The  bill  of  complainant, 
therefore,  presents  a  cause  of  action  which  can  be  dealt  with,  at  least 
to  the  extent  of  the  accounting,  by  a  court  of  equity,  and  the  demur- 
rer must  therefore  be  overruled,  and  let  the  defendant  answer  the 
bill  on  or  before  the  second  Monday  of  the  next  succeeding  rule-day. 


MuNDT  and  others  v.  Davis.* 
{Oireua  Court,  D.  Keniueky.    April  1, 1884.)  ' 

Contract — CoNSTRCcrroN  of. 

■  A.  holding  less  stock  than  B.  in  a  railroad  corporation,  they  agree,  in  order 
to  equalize  their  respective  holdings,  that  the  stock  held  by  them  shall  be  com- 
mon property,  and  that  A.  shall  give  hU  note  to  B.  for  the  amount  necessary 
to  equalue  the  joint-stock  account,  the  cost  of  the  stock  being  computed  as  of 
the  date  of  the  contract.  Three  years  afterwards  B.  renders  an  account  of  the 
cost  of  the  stock,  with  interest  to  date,  takes  A.'s  note  at  oneyearfor  the  cost 
of  enough  stock  to  equalize  their  respective  holdings,  and  gives  a  receipt  for 
the  note,  reciting  that  "said  note  is  given  me  for  the  purchase  of  391^  shares 
•  *  *  now  held  by  me,  and  to  be  delivered,  upon  payment  of  his  note,"  to 
A.  Shortly  before  maturity  of  the  note,  A.  is  notified  that,  if  it  is  not  paid  at 
maturity,  his  right  to  the  stock  will  not  be  recognized.  The  note  is  not  paid 
at  maturity,  and  B.  destroys  it.  Nearly  six  years  after  date  of  receipt,  A  's  as- 
signee tenders  to  B.  the  amount  due  on  note  and  demands  stock.  Jltld,  that 
the  title  to  stock  did  not  vest  in  A.,  and  that  he  did  not  pledge  it  to  B.  as  se- 
curiiy  for  payment  of  note,  but  that,  by  the  terras  of  the  receipt,  B.  retained 
the  title  until  the  purchase  price  should  be  paid ;  that  the  suit  is  for  a  specific 
performance  of  a  contract,  and  not  a  bill  to  redeem ;  and  that,  by  reason  of  the 
delay  and  changed  condition  of  the  parties  and  of  the  vaiue  of  stock,  specillc 
performance  must  be  denied. 

In  Equity. 

Wm.  Lindsay,  for  complainants. 
A.  P.  Humphrey  and  St.  John  Boyle,  for  defendant. 
Babb,  J.     Prior  to  November,  1878,  Charles   G.  Davison  and 
Alexander  H.  Davis  were  largely  interested  in  the  Louisville  City 

>  Reported  by  Geo.  Du  Uelle,  Asst.  U.  B.  Atty. 
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Street  Bailway,  and  on  the  tenth  of  November,  1873,  they  entered 
into  a  oontraot  as  follows : 

"Memorandum  of  an  agreement  made  this  tenth  day  of  November,  1873, 
between  Charles  G.  Davison,  of  the  city  of  Louisville,  Kentucky,  and  Alex- 
ander Henry  Davis,  of  the  city  of  New  York,  New  York,  witnesseth: 

"Whereas,  the  said  parties  of  the  first  and  second  part,  respectively,  are  the 
actual  and  equitable  owners  of  certain  shares  of  the  capital  stock  of  the  Louis- 
ville City  Railway,  the  said  Davison  holding  or  being  entitled  to  hold  about 
eight  hundred,  and  the  said  Davis  holding  or  being  equitably  entitled  to  hold 
about  twelve  hundred,  shares  of  the  said  stock;  and  whereas,  the  said  parties 
of  the  first  and  second  part  are  desirous  of  equalizing  their  respective  inter- 
ests as  between  themselves,  and  also  of  acquiring  possession  of  a  greater 
amount  of  the  said  stock:  Now,  therefore,  it  is  hereby  agreed  that  the  stock 
now  actually  or  equitably  held  by  the  parties  of  the  first  and  second  part,  re- 
spectively, shall  be  regarded  as  common  property,  each  party  being  entitled  to 
the  one-half  ownersliip  of  said  stock  for  the  consideration  hereinafter  to  be 
mentioned.  It  is  also  agreed  that  all  purchases  of  the  said  stock  that  may  be 
made  hereafter  shall  be  thus  made  for  the  joint  account  of  the  parties  to  this 
contract,  and  shall  be  likewise  held  by  them  in  common.  It  is  furthermore 
agreed,  as  the  consideration  for  the  equalization  of  their  respective  interests 
by  tlie  said  parties  to  this  contract,  that  the  actual  cost  of  the  stock  held 
by  each  party  shall  be  computed  as  of  this  date,  and  a  note  given  by  the 
said  Davidon  at  any  time,  upon  demand,  for  the  amount  which  would  be 
due  from  him  for  the  equalization  of  said  joint-stock  account;  it  l>eing  under- 
stood that  two  hundred  and  fifteen  (215)  shares  of  said  stock  now  held  by  the 
said  second  party  shall  offset  in  the  account  a  like  number  of  shares  held  by 
the  said  first  party.  And  it  is  furthermore  agreed  that  in  case  of  the  death 
of  either  of  the  parties  to  this  contract,  the  survivor  shall  be  entitled  to  pur- 
chase the  stock  of  said  deceased  party  within  one  year  from  the  time  of  such 
decease  at  a  price  not  exceeding  twenty-five  (25)  dollars  per  share  if  wHhiu 
twelve  months  from  the  date  of  this  agreement,  with  an  advance  of  ten  (10) 
dollars  per  share  for  each  succeeding  twelve  months. 

"In  witness  hereof,  the  parties  of  the  first  and  second  parts  hereby  attach 
their  hands  and  seals  this  tenth  day  of  November,  1878. 

"Witness:    E.  H.  Sfooneb.  Alex.  Henry  Datis. 

"C.  Q.  Davison." 

Davison,  who  resided  in  Loaisville,  was  the  president  of  the  rail- 
way, and  Davis,  who  resided  in  New  York,  was  its  vice-president. 
These  two  seemed  to  have  had  a  controlling  interest  in  the  stock,  and 
the  road  continued  under  their  general  control  nntil  after  November, 
1876.  On  the  eleventh  of  November,  1876,  Davis  rendered  to  Davi- 
son an  account  of  their  stock  transactions,  in  which  each  party's 
stock  is  charged  at  its  cost  price,  and  interest  added  up  to  November 
10,  1876.  This  statement  shows  that  Davis  then  held  1,571  shares, 
and  Davison  812  shares,  the  entire  stock  costing,  with  interest, — 2,383 
shares,— $52,404:.10.  One-half— 1,19 l^would  cost  $26,202.05. 
Davis'  1,571  shares,  by  this  account,  cost  $32,723.41,  being  $6,521.36 
more  than  one-half  of  the  cost  of  the  entire  stock.  Davison  was  en- 
titled to  379^  shares  of  the  stock  which  was  in  the  name  of  Davis,  and 
owed  therefor  the  $6,521.36.  Davison  executed  his  note  to  Davis  for 
this  $6,521.36,  payable  one  year  after  date,  November  10,  1876, 
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bearing  7  per  cent,  interest,  and  Davis  retained  the  stock,  and  ex- 
ecuted a  receipt  in  these  words,  viz, :         .  . 

"Syracuse,  N.  Y.,  Jan.  29, 1877. 
"Received  of  C.  G.  Davison  his  note,  dated  November  10, 1876,  for  «6,521.36, 
payable  one  year  from  date,  with  interest  at  7  per  cent.  Said  note  is  given  me 
for  the  purchase  of  three  hundred  and  seventy-nine  and  one-half  shares  of 
stock  of  the  Louisville  City  fiailway  Company,  now  held  by  me,  and  to  be  de- 
livered, upon  payment  of  his  note,  to  said  Davison. 

"Alex.  Hxnbt  Davis." 

This  receipt  was  delivered  about  the  time  of  the  delivery  of  the 
note.  This  note  has  not  been  paid,  nor  any  demand  of  the  stock  or 
tender  of  the  amount  of  the  note  made  until  after  the  transfer  of  Da- 
vison's claim,  in  September,  18S2,  to  complainant  Mundy.  After 
this  transfer,  in  January,  1883,  Mundy  tendered  the  amount  due  on 
the  note  and  demanded  the  stock,  which  was  refused  by  Davis.  Mundy, 
■with  whom  is  united  Davison,  has  brought  this  suit,  and  the  deposi- 
tions of  both  Davis  and  Davison  have  been  taken. 

The  only  material  facts  in  addition  to  those  already  stated  are  that 
Davis  testifies  that,  shortly  before  the  maturity  of  the  note,  he  wrote 
to  Davison,  saying  he  would  not  continue  to  recognize  Davison's  right 
to  this  stock  after  the  maturity  of  the  note,  if  it  remained  unpaid,  and 
that  he  subsequently  destroyed  the  note;  that  the  market  value  of 
the  stock  did  not  materially  advance  until  after  1878 ;  and  .that  since 
then,  under  the  management  of  Davis,  the  market  and  intrinsic  value 
has  increased,  and  that,  at  the  time  of  th^  demand  by  complainant 
of  this  stock,  it  was  worth  more  than  twice  as  much  in  the  market  as 
at  the  maturity  of  the  note.  Davison  went  out  of  the  directory  and 
presidency  in  February,  1878,  and  was  succeeded  by  Davis,  and,  so 
far  as  the  record  shows,  made  no  personal  demand  for  the  stock,  or 
tender  of  the  amount  of  the  note,  and  has  long  since  transferred  his 
stook  in  the  company  for  debt,  and  was  unable  to  pay  this  note. 

If  this  bill  be  for  the  purpose  of  having  a  specific  performance  of 
an  agreement  to  deliver  this  stock  upon  the  payment  of  the  purchase 
money,  it  cannot  be  sustained,  because  of  the  long  delay  in  making 
a  tender  of  the  purchase  money,  and  the  change  in  the  value  of  the 
stock.  It  would  be  inequitable  to  allow  Davison  or  his  assignee  to 
lie  by  more  than  five  years  after  this  money  was  due,  and  the  stock 
was  deliverable,  and  then  obtain  a  specific  performance  when  the 
relations  of  the  parties  have  changed  and  the  stock  has  greatly  ap- 
preciated in  value.  Brashier  v.  Oratz,  "6  Wheat.  530 ;  Benedict  v. 
Lynch,  1  Johns.  Ch.  375;  AUey  v.  Deschamps,  13  Ves.  228;  Rogers  v. 
Saunders,  16  Me.  92.  The  learned  counsel  concedes  this,  but  insists 
that  at  the  time  of  the  execution  of  the  note,  Davison  was  already  the 
equitable  owner  of  the  379^  shares  of  stock,  and,  being  the  owner, 
pledged  the  stock  to  Davis  to  secure  the  payment  of  the  note,  and 
that,  as  Davis  has  not  taken  the  proper  legal  steps  to  divest  Davison 
of  his  interest,  the  right  of  redemption  still  continues,  notwithstand- 
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lug  the  lapse  of  time.  The  receipt  vrhich  Davis  gave,  and  Davison 
accepted,  states  tha{  the  note  was  executed  for  the  parchase  of  the 
379^  shares  of  stock,  and  that  it  was  to  be  delivered  to  Davison  upon 
the  payment  of  the  note.  It  is  true  that  the  receipt  does  not  state 
that  the  purchase  was  then  made,  but  it  does  state  that  the  stock  was 
then  held  by  Davis,  and  the  fair  construction  of  this  receipt  must'  be 
that  tbe  note  was  the  purchase  price  of  the  stock  owned  by  Davis 
and  sold  to  Davison,  and  that  be  retained  it  for  the  price.  The  comf 
plainants  insist  that  this  receipt  should  be  read  with  the  agreement 
of  November  10,  1873,  and  that  that  agreement  invested  Davison 
with  the  equitable  ownership  of  one-half  of  the  stock  they  (Davis  and 
Davison)  then  owned,  or  might  thereafter  purchase,  and  that,  al- 
though Davison  was  by  the  agreement  to  pay  Davis  the  cost  of  the 
stock,  with  interest,  which  was  necessary  to  equalize  him  with  Davis, 
this  obligation  did  not  prevent  tbe  investing  of  the  equitable  owner- 
ship in  Davison  by  force  of  that  agreement,  although  it  was  not  paid 
for.     The  agreement  of  November,  1873,  states  that —     .»-.  , 

"It  is  hereby  agreed  that  the  stock  now  actually  or  equitably  held  by  the 
parties  of  the  first  and  second  part,  respectively,  shall  be  regarded  as  common 
property,  each  party  being  entitled  to  the  one-half  ownership  of  said  stock 
for  the  consideration  hereafter  to  be  mentioned.  It  is  also  agreed  that  all 
purcliases  of  said  stock  that  may  be  made  hereafter  sliall  be  thus  made  for 
the  joint  account  of  the  parties  to  this  contract,  and  shall  be  likewise  held  by 
them  in  common.  It  is  furthermore  agreed,  as  the  consideration  for  the  equal- 
ization of  their  respective  interests  by  the  said  parties  to  this  contract,  that 
the  actual  cost  of  the  stock  held  by  each  party  shall  be  computed  as  of  this 
date,  and  a  note  given  by  the  said  Davison,  at  any  time,  upon  demand,  for  tbe 
amount  which  would  be  due  from  him  for  the  equalization  of  said  joint-stock 
account." 

It  is  not  clear,  from  the  language  of  this  agreement,  whether  the 
equalization  of  interest  in  the  stock  was  to  be  by  a  joint  holding,  each 
having  an  undivided  half  of  tbe  whole,  or  by  a  separate  holding  of 
one-half  by  each  party.  The  parties,  however,  construed  tho  con- 
tract as  meaning  the  separate  holding  of  one-half  by  each  party. 
But  it  is  clear  that  Davison  was  to  pay  to  Davis  the  average  actual 
cost  of  the  stock  which  was  necessary  to  make  him  the  owner  of  an 
equal  number  of  shares  with  D&vis.  This  sum,  with  interest  from 
that  date,  would  be  the  purchase  price  of  the  stock  necessary  to  make 
tbe  equalization,  and  although  the  number  of  shares  could  not  have 
been  accurately  ascertained  at  the  instant  of  the  agreement,  still,  had 
there  been  a  dividend  thereafter  declared  on  this  stock,  Davis  would 
have  had  to  account  with  Davison  for  it.  This,  however,  would  have 
been  by  the  terms  of  the  contract,  and  not  by  reason  that  the  title 
was  then  in  Davison.  This  contract  did  not  distinctly  provide  whether 
the  evidence  of  title  should  remain  in  Davis'  possession,  and  the  title 
in  his  name  of  the  whole  1,200  shares,  until  the  purchase  price  of 
the  shares  which  Davison  was  to  have  to  equalize  bim  was  paid,  but 
both  parties  construed  the  agreement  as  meaning  this,  and  that  when 
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Davis  thereafter  purchased  stock  the  certificates  shonld  be  in  his 
name.  I  mean  their  conduct  indicated  snch  a  construction.  If, 
therefore,  Davison  had,  on  the  tenth  of  November,  1876,  tendered 
Davis  his  note  for  the  cost  of  the  379|  shares  of  stock,  Trith  interest 
from  November  10,  1883,  and  demanded  an  immediate  transfer  of  the 
stock  to  him,  I  doubt  if  a  court  of  equity  should  have  decreed  a  spe- 
cific performance  of  such  a  demand  without  the  payment  of  the  note 
for  the  purchase  price.  The  contract  vra,a  silent,  but  the  conduct  of 
the  parties  had  been  such  as  would  have  given  Davis,  in  the  absence 
of  any  express  agreement,  the  right  to  retain  the  title  to  the  stock 
until  the  purchase  price  was  paid,  and  hence  there  would  have  been 
no  occasion  for  Davison  to  have  pledged  this  stock  for  the  payment 
of  the  purchase  price.  The  giving  of  this  stock  as  security  for  the 
payment  of  its  purchase  price  by  Davison  would  have  been  an  affirm- 
ative act,  which  would  require  the  acceptance  of  Davis.  It  is  clear 
this  was  not  done,  but  instead  Davis  retained  ("held")  the  stock  as 
of  right,  and  only  agreed  to  deliver  it  when  the  purchase  price  was 
paid,  and  that  Davison,  by  the  acceptance  of  the  receipt,  admitted 
this  was  Davis'  right.  Davison  did  not  pledge  to  Davis  his  .(Davi- 
son's) stock  for  a  debt  for  which  it  was  not  previously  bound.  On 
the  contrary,  Davis  held  the  stock  which  he  had  sold  to  Davison  for 
the  purchase  price,  and  agreed  to  deliver  this  stock  when  the  pur- 
chase price  was  paid.  The  question  is,  th'erefore,  whether  a  specific 
performance  for  the  delivery  of  the  stock  upon  the  payment  of  the 
purchase  price,  as  provided  in  the  receipt  of  January  29,  1877,  will 
now  be  decreed.  This,  for  the  reasons  already  given,  should  not  be 
decreed. 

The  bill  should  be  dismissed 'and  the  defendant  have  costs;  and  it 
is  so  ordered. 


SJHUENFELDT  and  others  v.  Jcneebhamn  and  another. 
(Cireuit  Court,  If.  D.  Ima,  B.  D?'  April  Terra,  1884.) 

1.  Lex  Loci— Contracts  Void  in  One  State  and  Good  in  Another  — 8co^ 

or   iNVESTIOATION  AlLOVBD  TO   COURTB. 

In  a  question  involTing  the  validity  of  a  contract  as  tueh  tho  court  may  con- 
sider the  very  time  and  place  when  and  where  the  act  was  done  that  gave  life 
to  the  contract. 

2.  Sake  —  The  Place  of  the  Contract  i8  Dbtbrminbd  bt  the  QnEsrioN, 

Where  was  the  Contract  Coufletso? 

Tl»e  contract  of  a  traveling  a£;ent,  which  required  ratification  by  his  princi- 
palis deemed  to  have  been  macle  at  the  place  where  the  ratitlcatioa  wasgivsn. 

At  Law. 

Henderson,  Hurd  d  Daniels,  for  plaintiffs. 

Fovke  dt  Lyon,  for  defendants. 
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Shirks,  J.  On  the  trial  of  this  caase  before  a  Jury,  it  appeared 
that  the  plaintiffs  'were  wholesale  liquor  dealers,  residing  and  doing 
bnsinesB  in  Chicago,  Illinois,  and  the  defendants  were  drnggists,  re- 
siding and  doing  basiness  in  Dubuque,  Iowa.  The  action  was  based 
upon  acceptances  of  defendants,  and  upon  an  open  account.  The 
defendants  pleaded  that  the  acceptances,  as  well  as  the  account, 
were  for  intoxicating  liquors  sold. in  violation  of  the  statute  of  Iowa, 
commonly  known  as  the  prohibitory  liquor  law.  On  the  part  of  the 
defendants  it  was  claimed  that  the  liquors  were  sold  in  pursuance  of  a 
contract  entered  into  between  one  Connors,  an  agent  of  plaintififs,  and 
the  defendants,  at  Dubuque,  Iowa,  by  which  it  was  agreed  that 
plaintiffs  were  to  furnish  to  defendants,  from  time  to  time,  various 
kinds  of  liquors  at  certain  prices,  and  put  up  in  packages  to  suit  the 
market.  On  the  part  of  {^aintiffs  it  was  denied  that  Connors  made  any 
such  agreement,  and,  further,  that  if  he  did  he  had  no  authority  to 
make  any  contract  for  plaintiffs,  he  being  merely  a  traveling  agent, 
with  power  to  solicit  trade  and  orders,  which  were  to  be  forwarded  to 
Chicago  for  approval  or  disapproval  by  plaintiffs.  The  evidence 
showed  that  the  liquors  were  furnished  by  plaintiffs  upon  the  orders 
of  defendants,  two  of  which  were  given  to  Connors  in  person  when  at 
Dubuque,  and  the  others  were  by  letters  directed  to  plaintiffs,  the 
goods  being  delivered  to  the  railroad  company  at  Chicago.  The  court 
instructed  the  jnry  that  if  the  agent,  Connors,  had  authority  to  make 
a  completed  contract  of  sale,  and  did  in  fact  make  a  contract  at  Du- 
buque, under  which  the  liquors  in  question  were  furnished,  then  the  sale 
was  a  violation  of  the  statute  of  Iowa,  it  not  being  questioned  that  the 
liquors  were  intoxicating,  and  intended  to  be  used  as  a  beverage.  See 
Second  Nat.Bank  v.  Curren,  36  Iowa,^555 ;  Taylor  v.  Pickett,  52  Iowa, 
467 ;  S.  C.  3  N.  W.  Rep.  514.  The  jury  was  further  instructed  that  if 
the  agent,  Connors,  merely  procured  or  arranged  for  the  forwarding  of 
orders  from  time  to  time  by  defendants,  which  orders,  when  received 
by  plaintiffs,  were  subject  to  their  approval  or  disapproval,  and  which 
they  were  under  no  obligation  to  fill  unless  approved,  then  the  sale 
would  be  deemed  to  be  a  sale  made  in  Illinois.  See  TegUr  v.  Ship- 
man,  33  Iowa,  194.  The  court  also  ruled  that  if  Connors,  not  hav- 
ing authority  to  make  a  completed  contract  of  sale  on  behalf  of 
plaintiffs,  nevertheless  did  in  form  enter  into  a  contract  at  Dubuque 
with  defendants,  whereby  he  assumed  to  bind  plaintiffs  for  the  future 
delivery  of  liquors  in  quantities  to  be  fixed  by  defendants,  which  con- 
tract was  not  binding  upon  plaintiffs  by  reason  of  the  want  of  author- 
ity on  the  part  of  Connors,  and  the  plaintiffs  approved  or  ratified  the 
contract  by  forwarding  the  goods  from  time  to  time  to  defendants  as 
ordered  by  them,  the  act  of  affirmance  which  gave  binding  force  to 
the  contract  being  done  in  Chicago,  the  contract  will  be  deemed  to 
be  made  in  Chicago,  and  being  valid  there  would  be  enforced  in  Iowa, 
unless  it  was  shown  that  the  sale  was  made  with  intent  to  enable 
defendants  to  violate  the  laws  of  Iowa.     The  jnry  found  a  verdict 
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for  plaintiffs,  and  defendants  move  for  a  new  trial,  on  the  ground 
that  there  was  error  in  the  raling  of  the  court  upon  the  last  point 
named. 

On  the  part  of  the  defendants  it  is  claimed  that  the  act  of  ratifioa* 
tion  has  relation  back  to  the  time,  place,  and  oircumstanee  when  and 
where  the  terms  of  the  proposed  contract  were  arranged  between  the 
agent  and  the  defendants,  and  sapplied  the  authority  then  wanting, 
thereby  rendering  the  contract  as  binding  as  though  the  agent  orig- 
inally possessed  the  authority  to  make  it.  In  support  of  this  propo- 
sition, counsel  cite  the  cases  of  Beidman  v.  Ooodell,  66  Iowa,  592; 
S.  C.  9  N.  W.  Kep.  900;  Eadie  v.  Ashbangh,  44  Iowa,  519;  Lowry  v. 
Harris,  12  Minn.  255,  (Gil.  166;)  HanHna  v.  Baker,  46  N.  Y.  670; 
Moss  V.  Kossie  Lead  Co.  6  Hill,  187;  Forsyth  v.  Day,  46  Me.  176;  and 
Story,  Ag.  §  244, — all  of  which  recognize  and  enforce  the  general 
rule  as  given  by  Story,  that — 

"A  ratiflcation,  also,  when  fairly  made,- will  have  the  same  effect  as  an 
origiBsl  authority  has,  to  bind  a  principal,  not  only  in  regard  to  the  agent 
himself,  but  in  regard  to  third  persons.  *  *  *  In  short,  the  act  is  treated 
throughout  as  if  it  were  originally  authorized  by  the  principal,  for  the  ratifi- 
cation relates  back  to  the  time  of  the  inception  of  the  transaction,  and  has  a 
complete  retroactive  efficacy." 

That  this  is  the  general  and  the  correct  rule  to  be  applied  to  oases  re- 
quiring the  construction  and  application  of  the  contract  to  its  subject- 
matter,  for  the  purpose  of  ascertaining  and  protecting  the  rights  of 
the  parties  thereto,  cannot  be  questioned,  as  it  is  sustained  by  author- 
ities without  number;  but  the  point  now  presented  is  whether  this 
role  is  properly  applicable  to  the  question  involved  in  the  instruction 
given  to  the  jury  and  excepted  to  by  defendants.  In  the  case  at  bar 
the  court  is  not  called  upon  to  determine  the  rights  of  the  parties  as 
defined  by  the  terms  of  the  contract  itself.  The  defendants  are  not 
asserting,  as  against  the  plaintiffs,  any  rights  or  benefits  conferred 
upon  them  by  the  express  provisions  of  the  contract  itself.  On  the 
contrary,  their  defense  is  that  the  contract  is  not  binding  upon  them, 
and  never  took  effect,  because  it  is,  as  they  allege,  illegal  and  void,  in 
that  it  was  made  in  Iowa  in  violation  of  the  statutes  of  this  state. 
The  defendants,  having  received  all  the  benefits  conferred  upon  them 
by  the  contract,  are  now  seeking  to  defeat  its  enforcement,  not  upon 
any  question  arising  on  the  terms  of  the  contract,  but  upon  the  ground 
that,  at  the  time  and  place  the  contract  was  made,  it  was  invalid  and 
void.  Upon  such  an  issue,  is  there  any  reason  why  the  court  shall 
not  ascertain  the  very  facts  of  the  case  and  decide  accordingly?  Is 
there  any  reason  why  the  plaintiffs  are  estopped  from  proving  the  ex- 
act truth  of  the  transaction?  The  point  of  inquiry  is,  when  and 
where  was  the  contract  of  sale  entered  into  ?  "A  contract  is  an  agree- 
ment in  which  a  party  undertakes  to  do,  or  not  to  do,  a  particular 
thing."  Sturges  v.  Crowninshield,  4  Wheat,  197.  A  contract  does 
not  become  such  Qntil  the  minds  of  the  contracting  parties  meet. 
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When  and  where  did  the  plaintiffs  agree  to  sell  the  liqnors  in  qnes* 
tion  to  the  defendants  ?  Connors  certainly  did  not  make  or  complete 
a  contract  with  defendants,  for  it  is  admitted,  in  the  aspect  of  the 
case  now  under  consideration,  that  he  had  no  authority  to  make  a 
contract  or  to  bind  plaintiffs.  The  utmost  that  can  be  said  is  that 
he,  not  having  authority  to  make  a  contract,  undertook  to  agree  apon 
the  terms  of  sale,  which  did  not,  however,  bind  plaintiffs  until  they 
had  giten  their  assent  thereto.  The  contract  was  made  when  plain- 
tiffs, by  approval,  acceptance,  or  ratiffcation,  assented  thereto.  Then, 
in  fact,  for  the  first  time,  did  the  minds  of  the  contracting  parties 
meet,  and  thereby  render  binding  and  obligatory  that  which  before 
was,  in  effect,  only  a  proposition  for  a  contract.  The  rale  is  well  set- 
tled that  where  orders  are  given  for  the  purchase  of  goods  to  an  agent 
who  has  not  authority  to  sell,  but  which  are  forwarded  to  the  princi- 
pal for  his  approval,  the  contract  is  deemed  to  be  made  at  the  place 
of  approval.  Tegler  v.  Shipman,  33  Iowa,  194;  Taylor  v.  Pickett, 
52  Iowa,  469;  S.  G.  3  N.  W.  Bep.  614.  The  principle  recognized 
in  these  cases  is  applicable  to  the  question  presented  in  the  case 
under  consideration,  and  no  good  reason  is  perceived  for  making 
a  distinction  in  the  rale  to  be  applied. 

The  same  doctrine  is  enforced  in  cases  of  contracts  entered  into  on 
Sunday,  where,  by  the  law  of  the  state,  such  a  contract  would  be  void. 
A  ratification  thereof  on  a  week-day  is  held  good.  Thus,  in  Harrison 
T.  Cotton,  31  Iowa,  16,  the  supreme  court  of  Iowa  cite  approvingly  the 
role  given  in  Story,  Gont.  §  619,  "that  any  ratification  of  a  contract 
on  a  week-day,  such  as  a  new  promise  to  pay,  a  refusal  to  rescind  on 
demand  made,  a  partial  payment,  and  the  like,  would  render  the  con- 
tract binding,  though  originally  made  on  Sunday."  If  the  ratifica- 
tion of  a  contract  inust,  under  all  circumstances,  be  held  to  revert 
back  to  the  .time  and  place  of  its  inception,  and  only  that  effect  can 
be  given  to  it,  it  would  follow  that  a  Sunday  contract  could  not  be 
ratified  on  a  week-day,  because,  if  that  were  the  rule,  the  ratification 
must  be  held  to  have  taken  effect  at  the  time  the  original  contract 
was  entered  into,  and  a  ratification  taking  effect  on  Sunday  would  be 
open  to  the  same  objection  that  invalidated  the  original  contract. 
The  ratification  is  held  good,  however,  because  it  takes  effect  on  a 
week-day,  and  the  courts  recognize  that  fact,  and,  in  consequence 
thereof,  give  effect  to  the  contract  originally  void.  The  true  rule  is 
that  when  the  question  involves  the  validity  of  the  contract,  as  snch, 
the  court  may  consider  the  very  time  and  place  where  and  when  the 
act  was  done  that  gave  life  to  the  contract.  In  -the  case  at  bar  this 
act  took  place  in  Chicago,  and  the  contract  must  be'  held  to  have 
been  made  at  that  place,  and  not  in  Dubuque.  Consequently,  there 
was  no  error  in  the  instructions  given  to  the  jury  upon  this  point, 
and  the  motion  for  new  trial  must  be  overruled. 
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HeiRS  Ot  SZYMANSKI  V.  ZUNTS.* 
lOireuit  Court,  E.  D.  Lowtiana,    April  10, 1884.) 

1.  CoimsoATioii  Act  ok  1862,  (12  St.  589.) 

The  effect  of  tbe  statute  of  coaflscatioa  of  1862,  (12  6t.  589,)  modified  by  the 
Joint  resolution,  (1*2  St.  627,)  is  to  take,  by  the  decree  of  condemnation,  from  the 
oflender  all  estate,  loaving  him  only  the  naked  capacity  to  transmit  to  his  heirs. 

2.  Bahb— Warrantt. 

Tlie  decree  of  confiscation  of  the  property  separated  it  from  any  power  or 
dominion  over  it  on  the  part  of  the  offender  after  the  commission  of  the  act  for 
irhich  it  was  condemned.  His  warranty,  therefore,  has  no  etiect  upon  the  ret 
which  has  vested  in  the  plaiiitifb  because  it  had  been  once  a  poi-tion  of  the 
estate  of  their  ancestor. 
S.  Bame— Injunction. 

The  only  effect  which  rould  be  invoked  from  the  violation  of  the  warranty 
would  be,  that,  tor  reasons  disconnected  from  the  confiscated  property,  namely, 
beuBuse  other  property  of  the  ancestor  warrantor  had  come  into  the  possession 
of  the  plaintiffs  as  heirs,  a  right  of  action  sgainst  them  exists  in  the  defendant 
upon  the  ancestor's  warranty.  This,  if  it  were  all  conceded,  (and  upon  this  no 
opinion  is  given,)  would  give  no  right  to  enjoin  the  suit  at  law.  It  would  pre- 
sent the  case  of  two,purties  having  each  a  cause  of  action  against  the  other, 
one  at  law  and  the  other  in  equity,  where  each  must  take  its  natural  coarse, 
and  come  to  its  conclusion  without  any  interference  springing  up  from  the  exist- 
ence or  progress  of  the  other. 

4,  Practice. 

The  provisions  of  article  375  of  the  Code  of  Practice  of  Louiiiana  are  merely 
regulations  of  procedure  operative  upon  tbe  courts  of  the  state  alone,  and  not 
applicable  in  the  courts  of  the  United  States,  where,  as  here,  the  demand  in  the 
first  suit  is  a  demand  upon  the  law  side  of  tlie  coiirt,  and  the  counter  demand 
on  the  part  of  the  defendant  is  one  which  is  of  equity  cognizance.  In  such  a 
case,  the  question  whether  a  stay  will  l)e'  granted  will  be  controlled  by  the  rules 
which  determine  the  action  of  courts  of  equity  in  the  United  ijitates  courts. 

5.  Same— Injunctions. 

It  is  a  rule  of  practice  in  the  circuit  courts  of  the  United  States  not  to  allow 
an  injunction  to  stay  an  ejectment  until  it  can  be  investigated  in  equity,  unless 
a  judgment  be  entered  therein.  I'urner  v.  Amerieun  Mtsaionary  Soetety,  5  Mc- 
Lean, 344,  followed. 

On  Motion  to  Stay  Proceedings. 

E.  H.  Farrar,  for  plaintiffs. 

Wm.  F.  d  Delos  C.  Mellon  and  James  E.  Zwats,  Jr.,  for  defend- 
ant. 

BiLLiNos,  J.  A  motion  is  submitted  to  stay  proceedings  in  this 
action  until  tbe  plaintiffs  have  entered  an  appearance  and  pleaded 
in  a  suit  in  equity,  filed  in  this  court  by  the  defendant  against  the 
plaintiffs.  This  suit  is  an  action  of  ejectment  brought  by  the  heirs  of 
a  person  whose  real  estate  had  been  confiscated  under  the  act  of  1862, 
and  for  rents  and  profits.  The  suit  in  equity  is  based  upon  a  war- 
ranty which  the  plaintiffs'  ancestor,  whose  property  had  been  confis- 
cated, and  who  subsequently  acquired  apparent  title  to  the  same, 
entered  into  with  the  remote  grantors  of  the  defendant,  and  seeks  to 
discover  and  charge  the  plaintiffs  with  the  amount  and  value  of  prop- 
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erty,  independent  of  that  confiscated,  which  descended  to  them,  as 
heirs,  from  the  estate  of  their  ancestor,  who  is  thns  the  remote  war- 
rantor of  the  defendant.  What  is  the  relation  of  these  two  demands 
to  each  other  ?  The  answer  to  this  question,  so  far  as  concerns  the 
demands  intrinsically,  depends  in  part  upon  the  effect  of  the  putting 
in  operation  of  the  statute  of  confiscation.  Article  3,  §  3,  last  para- 
graph,  of  the  constitution  of  the  United  States  declares  that  "no  at- 
tainder of  treason  shall  work  corruption  of  blood  or  forfeiture,  except 
during  the  life  of  the  person  attainted."  The  statute  (vol.  12,  p.  589) 
had  in  terms  permitted  the  forfeiture  of  real  estate  absolutely.  The 
object  of  the  joint  resolution  (vol.  12,  p.  627)  was  to  limit  the  for- 
feiture by  the  article  of  the  constitution  above  quoted  with  refer- 
ence to  the  punishment  of  treason.  The  meaning  of  the  constitution 
is  determined  by  this  object,  and  therefore  was  that  the  offense  should 
work  no  corruption  of  blood,  which,  when  applied  to  a  specific  piece 
of  property,  is  but  another  form  of  the  expression,  "or  forfeiture  dur- 
ing the  life"  of  the  offender.  For  if  the  forfeiture  stopped  with  the 
life  of  the  person  in  whom  the  estate  was  vested,  it  would  follow  that 
there  would  be  a  transmission,  upon  his  death,  of  the  property  as  if 
there  had  been  no  forfeiture ;  i.  e.,  there  would  remain  in  the  offender 
no  estate,  bat  only  the  power  to  transmit.  Blackstone  says  (book  4, 
p.  382)  thai  the  justice  of  the  punishment  of  treason,  by  corrupt- 
ing the  blood,  was  founded  upon  the  consideration  that  he  who  had 
violated  the  fundamental  principles  of  government  had  broken  his 
part  of  the  compact  between  the  king  and  the  people,  had  abandoned 
his  connections  with  society,  and  therefore  had  no  right  to  those  ad- 
vantages which  belonged  to  him  purely  as  a  member  of  society, 
among  which  social  advantages  the  right  of  transferring-  or  trans* 
mitting  property  to  others  is  one  of  the  chief.  Subsequently,  by  the 
statutes  of  Anne,  and  upon  the  union  with  Scotland,  this  posthumous 
punishment  of  innocent  heirs  was  abated  upon  principles  orf  clemency, 
which  undoubtedly  moved  the  framers  of  the  constitution  to  secure 
the  prevention  of  attainder  save  by  judicial  sentence,  and  the  restric- 
tion of  any  attempt  or  forfeiture  to  the  life  of  the  person  attainted  or 
punished. 

The  effect  of  the  statute  of  confiscation  of  1862,  modified  by  the 
joint  resolution,  is  to  take  by  the  decree  of  condemnation  from  the  of- 
fender all  estate,  leaving  him  only  the  naked  capacity  to  transmit  to 
his  heirs.  The  condemned  property  by  the  decree  ceased  to  belong 
to  the  estate  of  the  offender  save  for  the  single  purpose  of  designating 
in  whom  it  should  vest  upon  bis  death.  It  follows  that  it  separated 
it  from  any  power  or  dominion  over  it  on  the  part  of  the  offender 
after  the  commission  of  the  act  for  which  it'  was  condemned.  His 
warrant,  therefore,  has  no  effect  upon  the  re»  which  has  vested  in 
the  plaintiffs,  because  it  had  been  once  a  portion  of  the  estate  of  their 
ancestor.  The  only  effect  which  could  be  invoked  from  the  violation 
of  the  warranty  would  be  that  for  reasons  diseoaneoted  from  the  con- 
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fisoated  property,  namelj,  beoaase  other  property  of  the  ancestor  war- 
rantor bad  oome  into  the  possession  of  the  plaintiffs  as  heirs,  a  right 
of  action  against  them  exists  in  the  defendant  upon  the  ancestor's 
warranty.  This,  if  it  were  all  conceded,  (and  upon  this  no  opinion 
is  given,)  woaid  give  no  right  to  enjoin  the  suit  at  law.  It  woold 
present  the  case  of  two  parties  having  each  a  cause  of  action  against 
the  other, — one  at  law,  and  the  other  in  equity, — where  each  must 
take  its  natural  course,  and  come  to  its  conclusion  without  any  inter- 
ference springing  up  from  the  existence  or  progress  of  the  other. 

It  remains  next  to  be  considered  bow.  far  the  statutes  of  the  state 
of  Louisiana  affect  this  motion.  It  has  been  urged  that  the  Code  of 
Practice  of  this  state,  which  authorized  a  reconventional  demand  in 
any  cause  or  for  any  cause  of  action  where  the  plaintiffs  are,  as  here, 
non-residents  and  without  the  jurisdiction  of  the  court,  aids  in  estab- 
lishing the  right  to  maintain  this  rule  on  the  part  of  plaintiffs.  (Jode 
Pr.  art.  375.  It  shotild  be  observed  that  the  right  to  implead  the 
plaintiffs  for  any  demand  is  supplemented  by  the  provision  contained 
in  article  194,  which  provides  that  "absent  persons"  shall  be  brought 
into  court  by  service  upon  "a  corator,"  whereas  in  the  circuit  courts 
of  the  United  ^ates  jurisdiction  is  withheld  unless  the  defendant  be 
"an  inhabitant  of  the  district,"  or  "be  found"  within  the  same.  Nor 
do  I  find  any  enactment,  either  in  the  Code  of  Practice  or  Civil  Code 
of  this  state,  which  creates  any  absolute  right  of  set-off  between  two 
parties  who  are  mutually  indebted.  The  provisions  contained  in  ar- 
ticle 375  are  therefore  merely  regulations  of  procedure  operative  upon 
the  courts  of  the  state  alone,  and  not  applicable  in  the  courts  of  the 
United  States,  where,  as  here,  the  demand  in  the  f^rst  suit  is  a  de- 
mand upon  the  law  side  of  the  court,  and  the  counter-demand  on  the 
part  of  the  defendant  is  one  which  is  of  equity  cognizance.  In  such 
a  case  the  question  whether  a  stay  will  be  granted  will  be  controlled 
by  the  rules  which  determine  the  action  of  courts  of  equity  in  the 
United  States  courts.  These  rules  are  not  arbitrary.  They  are 
founded  upon  a  further  question,  as  to  whether  the  offset  is  either  a 
matter  of  legal  right,  made  such  by  the  law  of  the  state,  or  is  required 
in  order  to  do  justice  between  the  parties.  In  this  ease  there  is  no 
statutory  offset.  The  case  presents  disconnected  demands  which  are 
sought  to  be  offset.  In  such  a  case  the  diligence  of  the  parties,  and 
the  rules  of  the  courts  in  which  the  respective  claims  must  be  pre- 
sented, must  work  out  the  result.  Neither  suit  can  be  accelerated 
nor  retarded  on  account  of  the  other.  Especially  must  this  be  true 
when,  as  here,  the  suit  sought  to  be  stayed  is  a  suit  in  ejectment;  for 
it  is  a  rule  of  practice  in  the  circuit  courts  of  the  United  States  not  to 
allow  an  injunction  to  stay  an  ejectment  suit  until  it  can  be  investi- 
gated in  equity,  unless  a  judgment  be  entered  therein.  Turner  v. 
American  Mistionarn  Society,  5  McLean,  344.  So  far  as  I  find  prec- 
edents for  this  motion  they  are  confined  to  cases  where  it  is  sought 
to  compel  an  answer  to  a  cross-bill,  which,  of  coarse,  must  present  a 


Digitized  by 


Google 


364  VEDEBAIi   BEPOBTKB. 

matter  necessarily  connected  with  the  demand  of  the  plaintiff,  and 
therefore  necessarily  involved  in  its  just  adjudioation.  Here  the  mat- 
ters have  no  connection,  except  that  they  exiat  between  the  same 
parties. 

The  motion  is  denied. 


Eellt  v.  HbrraUi,  Ex'r,  etc. 

Idreuit  Court,  D.  Oregon.    May  26, 1884.) 

1.  Tax  Debs — Effbcv  of,  ab  Evidbnck. 

Kotwithstanding  Uie  act  of  1865,  (Or.  Laws,  f  90,)  making  a  tax  deed  concia- 
give  evidence  of  the  reguUrity  and  validity  of  the  prior  proceedings,  in  an  ac- 
tion by  ttie  owner  of  the  property  to  recover  the  possession  from  the  gnntee 
in  8uch  deed,  or  his  assignee,  it  may  be  shown  that  no  warrant  issued  for  the 
collectton  of  the  tax  levied  on  the  property,  or  that  there  was  no  sale  thereon 
on  tluit  account. 

2.  Warbant  fob  the  Collection  of  a  Delinquent  Tax. 

A  warrant  for  the  collection  of  a  delinquent  tax  was  received  by  the  sheiiS 
on  May  5th,  and  on  Friday,  July  6tl»,  62  days  thereafter,  he  sold  the  same.  Hdd, 
that  the  warrant  was  dead  and  the  sale  void ;  and  that  the  sale  could  not  lie 
made  after  the  return-day  of  the  writ,  which  was  either  the  first  Monday  in 
July,  or  the  sixtieth  day  after  its  receipt  by  the  slieriff,  and  possibly  30  days 
in  addition,  in  cane  a  prior  appointed  sale  was  postponed  to  some  day  wiiiiin 
that  period  for  sufficient  cause,  witli  the  approval  of  the  county  court. 

3.  Assessment  Roll — Description  of  Propehtt  THEKStN. 

In  X876  there  was  only  one  place  in  Multnomah  county  laid  out  and  recorded 
as  the  "  Portland  Elome!<tead,"  containmc  a  lot  'J,  in  blocl^  B,  of  which  Mary 
Kelly  was  the  owner.  The  assessor  entered  tlic  same  on  the  assessment  roll  for 
taxation  in  her  name,  and  described  it  as  "lot  3,  in  hlocit  B,  Port.  Homstd. 
Ass.,"  and  valued  it  for  taxation  at  $100.  Held,  tliat  the  description  was  suffi- 
ciently certain. 

4.  Kevenoe  Laws — Construction  oj". 

Laws  for  raising  revenue  for  the  support  of  the  state  are  remedial  in  their 
character,  and  proceedings  taken  under  them  for  the  purpose  of  ascertaining 
tlio  amount  a  citizen  ought  to  contribute  to  the  common  weal  ought  not  to  be 
considered  as  taken  in  inmtvm,  or  hostile  to  him  or  his  interests,  but  rather 
as  proceedings  in  his  behalf,  in  which  it  is  his  duty  to  co-operate  with  the 
sta^e,  so  as  to  enable  it  to  reach  a  correct  and  just  result. 

Action  to  Eeoover  Possession  of  Beal  Property. 

H.  B.  Nicholas,  for  plaintiff. 

Robert  Bybee.  for  defendant. 

Deady,  J.  This  action  is  brought  by  the  plaintiff,  a  citizen  of  the 
state  of  California,  to  recover  the  possession  of  lot  3,  in  block  B,  in 
Portland  Homestead.  It  was  commenced  against  Jacob  Fisher,  a  cit- 
izen of  Oregon.  After  the  cause  was  at  issue,  Fisher  died,  and  on 
February  22,  1084,  his  death  was  suggested  to  the  court  and  sup- 
ported by  the  affidavit  of  the  plaintiff's  attorney,  whereupon  the  ac- 
tion, on  motion  of  the  latter,  was  continued  against  the  executor  of 
the  deceased,  George  Herrall.    This  is  according  to  the  practice  pre* 
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scribed  in  rach  oases  by  the  Oregon  Code  of  Civil  Prooedore,  §  37, 
but  it  is  doubtful  if  the  personal  representative  of  a  deceased  defend- 
ant can  be  made  a  party  to  an  action  in  this  court  in  place  of  the 
latter,  on  the  application  of  the  plaintiff,  otherwise  than  by  a  scire 
facias  issued  "twenty  days  beforehand,"  as  provided  in  section  955 
of  the  Revised  Statutes.  But,  as  the  executor  has  since  voluntarily 
appeared  in  the  action,  and  by  his  coansel  stipulated  that  the  cause 
may  be  tried  by  the  court  without  a  jury  upon  the  facts  therein  stated, 
in  addition  to  those  admitted  by  the  pleadings,  I  suppose  he  is  prop- 
erly before  the  court  as  the  defendant  in  the  case,  and  that  judgment 
may  be  given  for  or  against  him  with  the  same  effect  as  if  he  had 
been  brought  into  the  case  by  scire  facias.  See  Hatch  v.  Eiutis,  1 
Gall.  160;  Barker  v.  Ladd,  3  Sawy.  44. 

It  appears,  from  the  admissions  in  the  pleadings  and  the  stipula- 
tions of  the  parties,  that  in  1876,  and  prior  thereto,  the  plaintiff  was 
the  owner  in  fee  of  lot  3,  in  bldck  B,  in  Portland  Homestead,  in  the 
county  of  Multnomah  and  state  of  Oregon,  according  to  the  recorded 
plat  thereof,  and  that  in  said  year  the  assessor  of  said  county  entered 
on  the  assessment  roU  thereof  for  taxation,  in  the  name  and  as  the 
property  of  the  plaintiff,  "lot  3,  in  block  B,  Port.  Homstd.  Ass.,"  and 
valued  the  same  thereon,  for  such  purpose,  at  $100,  upon  which  valu- 
ation a  tax  was  afterwards  levied  by  the  proper  county  court,  for  state, 
county,  and  school  purposes,  of  $1.50.  The  tax  so  levied  upon  said 
property  not  being  paid  or  collected  as  provided  by  law,  the  same  was 
returned  by  the  sheriff  before  the  first  Monday  in  April,  1877,  as  de- 
linquent, and  thereafter  entered  by  the  county  clerk  on  the  list  of 
unpaid  taxes  and  "charged"  to  Mary  Kelly,  together  with  a  descrip- 
tion of  the  property  as  lot  3,  in  block  B,  in  "P.  H.  Ass'n,"  which  list 
was,  on  May  5, 1877,  delivered  to  the  sheriff,  with  a  warrant  attached 
thereto,  dated  May  8, 1877,  "for  the  collection  of  the  taxes  therein  men- 
tioned and  described, "  who,  not  being  able  to  find  any  personal  prop- 
erty belonging  to  the  "delinquent,"  "thereupon"  duly  levied  on  the 
real  property  described  in  said  list  as  follows :  "Kelly,  Mary,  Portland 
H.  Ass'n,  lot  3,  block  B;  tax,  $1.05," — and  duly  advertised  the  same 
for  sale  at  the  court-house  door  on  July  6, 1877,  by  the  description  last 
aforesaid,  and  then  and  there  sold  the  same,  subject  to  redemption, 
to  said  Fisher,  he  being  the  highest  bidder  therefor,  for  the  amount 
of  said  tax — $1.50 — and  $2.90  costs, — ^in  all,  $4.40, — and  gave  him 
a  certificate  thereof  accordingly. 

On  July  12,  1879,  the  time  for  redemption  having  expired  without 
any  application  being  made  to  redeem  the  property,  the  sheriff  exe- 
cuted a  deed  to  the  purchaser,  in  pursuance  of  said  sale,  for  the  fol- 
lowing described  property :  "Lot  3,  in  block  B,  in  the  Portland  Home- 
stead Association,  in  Multnomah  county,  state  of  Oregon," — who 
thereupon  went  into  possession  of  the  lot  in  controversy,  and  occupied 
the  same  until  his  death,  in  said  county,  on  January  5, 1884,  leaving 
a  will  in  which  George  Herrall  was  named  as  executor,  and  to  whom 
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letters  testamentary  were  afterwards  issaed  thereon  by  the  proper 
county  coart. 

It  also  appears  from  said  stipulation  "that  if  evidence  is  admissible 
to  show  the  meaning  of  the  abbreviation, 'Fort.  Homatd.  Ass.,'  as  it 
appears  in  said  assessment  roll,  it  means  '  Portland  Homestead  Aaso- 
ciation.' " 

Formerly,  a  party  claiming  under  a  tax  deed  was  held  to  strict  proof 
of  the  legality  and  regularity  of  every  step  in  the  prior  proceeding, 
from  the  listing  of  the  property  down  to  and  including  the  sale.  The 
application  of  the  conservative  maxim,  omia  rite  pratumimtur,  was 
not  allowed ;  and  it  was  assumed  that  nothing  was  done,  or  rightly 
done,  until  the  contrary  was  shown.  Owing,  probably,  to  the  great 
disparity  between  the  real  value  of  the  property,  in  many  cases,  as  in 
this,  and  the  amount  paid  for  it  by  the  purchaser  at  the  tax  sale,  the 
courts  were  astute  to  find  some  flaw  in  the  proceeding,  on  account 
of  which  they  might  hold  the  deed  mvalid,  and  thus  prevent  what 
might  be  considered  as  a  forfeiture  of  the  property.  In  this  state  of 
the  law,  taken  in  connection  with  the  fact  that  the  process  of  the  as- 
sessment and  collection  of  taxes  is  generally  in  the  hands  of  inexpe- 
rienced and  untrained  persons,  selected  by  popular  election  for  short 
periods,  it  is  not  surprising  that  the  sale  of  property  for  the  non- 
payment of  taxes  has  usually  been  regarded  as  a  mere  admonitory 
formality,  which,  at  most,  could  only  involve  the  delinquent  owner  in 
a  "lawsuit"  with  the  purchaser,  in  which  the  latter  was  quite  sure  to 
come  out  second  best. 

In  Blackw.  Tax  Titles,  72,  it  is  said  that  out  of  1,000  such  titles 
that  had  found  their  way  into  the  appellate  courts  (1869)  not  twenty 
of  tbem  had  proved  "legal  and  regular"  according  to  this  severe  test. 

The  duty  of  the  owner  to  return  his  property  for  taxation,  and  to 
assist  and  co-operate  with  the  state  in  ascertaining  the  exact  amount 
that  he  ought  to  contribute  to  the  public  revenue,  seems  to  have  been 
overlooked,  and  the  proceeding  regarded  and  treated  as  a  hostile,  if 
not  a  predatory,  one  on  the  part  of  the  state  against  the  citizen,  in 
which  the  latter  was  justifiable  in  getting  off  as  cheaply  as  possible, 
or  lying  by  and  allowing  his  property  to  be  sold  for  taxes,  and  then 
avoiding  the  effect  of  the  sale,  and  escaping  the  payment  of  the  tax 
altogether,  by  showing  some  defect  or  irregularity  in  the  proceeding, 
that  in  a  like  transaction  between  man  and  man  would  be  Regarded 
as  altogether  immaterial.  Blackw.  Tax  Titles,  125.  But  the  difii- 
culty,  not  to  say  injustice,  of  raising  revenues  by  a  system  which  in 
effect  only  reaches  the  diligent  and  conscientious  citizen,  in  time 
attracted  public  attention  to  the  necessity,  if  not  propriety,  of  treat- 
ing the  proceeding  for  raising  the  public  revenue  as  a  proceeding 
founded  on  remedial  legislation,  and  designed  to  promote  the  public 
good, — as  a  proceeding  in  which  it  is  the  duty  of  the  citizen  to  co- 
operate with  the  state,  at  least  up  to  the  point  of  ascertaining  what 
is  due  from  him,  and  which,  in  common  with  other  public  proceedings, 
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is  to  have  the  benefit-  of  the  pr esamption,  deolared  in  the  Or.  Code  of 
Civil  Procedaie,  §  766,  sub.  15,  "that  official  duty  has  been  legularlj 
performed." 

In  Cooley,  Tax'n,  the  learned  author  (383,  note)  suggests  that  too 
muoh  importance  has  been  attached  to  this  idea  that  a  proceeding 
for  the  assessment  and  levy  of  a  tax  is  "hostile"  to  the  tax-payer, 
and  adds  the  following  jadicious  and  sensible  comments: 

"The  proceedings  in  the  assessment  of  a  tax  are  not,  In  any  proper  sense, 
hostile  to  the  citizen.  They  are,  on  the  other  hand,  proceedings  necessary  and 
indispensable  to  the  determination  of  the  exact  share  which  each  resident  or 
property  owner  ought  to  take,  and  may  and  ought  to  be  supposed  desirous  of 
taking,  in  meeting  the  public  necessity  for  a  revenne;  proceedings  which  the 
willingness  of  the  tax-payer  oannot  dispense  with,  and  which  only  become 
hostile  when  the  duty  to  pay,  once  fixed,  fails  to  be  performed  by  payment. 
Then,  and  then  only,  do  the  steps  taken  by  the  government  iissume  a  com- 
pulsory form.  Until  then,  the  reasonable  presumption  is  that  government 
and  tax-payer  will  act  togetlver  in  harmony,  and  that  the  latter  will  meet  his 
obligation  to  pay  as  soon  as  the  former  has  performed  Its  duty  in  determin- 
ing the  share  to  be  paid. " 

In  time  the  legislatures  of  many  of  the  states  interfered,  and  re- 
lieved the  purchaser  at  a  tax  sale  from  the  intolerable  burden  of 
proving  the  regularity  and  legality  of  every  step  in  the  proceeding 
by  making  the  tax  deed  prima  facie  evidence  of  the  title  of  the  pur- 
chaser and  the  regularity  of  all  the  prior  proceedings. 

In  Pillow  V.  Roberts,  13  How.  476,  Mr.  Justice  Grier,  in  consid- 
ering an  Arkansas  statute  of  this  character,  says : 

"  The  evil  plainly  intended  to  be  remedied  by  this  section  [96th]  of  the  act 
was  the  extreme  (lifiBculty  and  almosc  impossibility  of  proving  that  all  the 
very  numerous  directions  of  the  revenue  act  were  fully  complied  with  an- 
tecedent to  the  sale  and  conveyance  by  the  collector.  Experience  has  shown 
that  when  such  conditions  were  enforced,  a  purchaser  at  tax  sales,  who  had 
paid  his  money  to  the  government,  and  expended  his  labor  on  the  faith  of 
such  titles  in  improving  the  land,  usually  became  the  victim  of  his  own  cre- 
dulity, and  was  evicted  by  the  recusant  owner  or  some  shrewd  speculator. 
The  power  of  the  legislature  to  make  the  deed  of  a  public  oiHcer  prima  facie 
evidence  of  the  regularity  of  the  previous  proceedings  eannot  be  doubted.  And 
the  owner  who  neglects  or  refuses  to  pay  bis  taxes  or  redeem  his  land  has  no 
right  to  complain  of  its  injustice.  If  he  had  paid  his  taxes  or  redeemed  his 
land,  he  is,  no  doubt,  at  liberty  to  prove  it,  and  thus  annul  the  sale.  If  he 
has  not,  he  has  no  right  to  complain  if  he  suffers  the  legal  consequence  of  his 
own  neglect. " 

But  this  change  in  the  law  only  shifted  the  burden  of  proof  onto 
the  party  who  contested  the  title  of  the  parchaser,  and  any  defect  or 
irregularity  in  the  proceeding  could  still  easily  be  shown  by  such 
contestant  from  the  public  records  or  writings.  On  this  acooant  the 
statute  did  not  furnish  the  protection  to  the  purchaser  that  was  ex- 
pected; and  therefore  some  of  the  states — for  instance,  Iowa  and  Ore- 
gon— have  gone  further  in  that  direction  and  declared,  in  eSect,  that 
a  tax  deed  shall  be  conclusive  evidence  of  the  title  of  the  purchaser 
and  the  regularity  of  the  prior  proceedings,  except  in  certain  speci- 
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fied  and  essential  particulars,  concerning  which  it  may  still  be  con- 
troverted by  evidence  to  the  contrary  and  ov6rthrown.  But  Judge 
Cooley,  in  considering  this  subject,  (Cooley,  Tax'n,  356,)  says  that 
the  authority  of  the  legislature  to  pass  such  statutes  has  this  plain 
limit :  "It  cannot  deprive  one  of  his  property  by  making  his  adver- 
sary's claim  tout,  whatever  that  claim  may  be,  conblusive  of  its  own 
validity.  It  cannot,  therefore,  make  the  tax  deed  conclusive  evidence 
of  the  holder's  title  to  the  land."  See,  also,  Cooley,  Const.  Lim. 
368.  And  in  McCready  v.  Sexton,  29  Iowa,  356,  the  court  held  that 
a  statute  of  that  state  making  a  t&i  deed  conclusive  evidence  that  all 
the  prerequisites  necessary  to  a  valid  sale,  so  as  to  vest  the  title  in  the 
purchaser,  had  been  done,  is  unconstitutional,  so  far  as  the  essential 
prerequisites  to  the  exercise  of  the  taxing  power  is  concerned,  and 
that  ttiB  following  are  of  that  character:  The  listing  and  assessing 
of  the  property ;  the  levy  of  the  tax  thereop ;  the  warrant  to  sell  the 
same ;  and  a  sale  thereon.  This  ruling  has  been  adhered  to  in  sub- 
sequent cases,  and  the  result  is  that  the  statute  is  allowed  to  be  only 
prima  facie  evidence  that  these  essential  prerequisites  have,  been 
done,  but  as  to  all  other  steps  in  the  proceeding,  and  even  the  time 
and  manner  of  doing  these,  including  the  notice  to  sell,  the  deed  is 
held  to  be  conclusive.     Martin  v.  Cole,  38  Iowa,  141. 

The  act  of  December  18,  1865,  (Or.  Laws,  p.  767,  §  90,)  provides 
that  if  land  sold  for  taxes  is  not  redeemed  within  two  years  from  the 
date  of  the  certificate  of  sale,  the  purchaser  or  his  assigns  shall  re- 
ceive a  deed  therefor  from  the  sheriff,  containing  a  description  of  the 
property  sold,  the  amount  bid,  the  year  in  which  the  tax  was  levied, 
a  statement  that  the  tax  was  unpaid  at  the  time  of  the  sale,  and  that 
no  redemption  has  since  been  made,  which  deed  shall  operate  to  con- 
vey a  "legal  and  equitable  title"  "in  fee-simple  to  the  grantee" 
therein;  and  upon  the  delivery  thereof  "all  the  proceedings  required 
or  directed  by  law  in  relation  to  the  levy,  assessment,  and  collection 
of  the  taxes  and  the  sale  of  the  property  shall  be  presumed  regular, 
and  had  and  done  in  accordance  with  law;  and  such  ^eed  shall  be 
prima  facie  evidence  of  title  in  the  grantee,  and  such  presumption  and 
such  primn  facie  evidence  shall  not  be  disputed  or  avoided  except  by 
proof  of  either  (1)  fraud  in  the  assessment  or  col  lection  of  the  tax;  (2) 
payment  of  the  tax  before  sale  or  redemption  after  the  sale;  (3)  that 
the  payment  or  redemption  was  prevented  by  the  fraud  of  the  pur- 
chaser; and  (4)  that  the  property  was  sold  for  taxes  for  which  the 
owner  of  the  property  was  not  liable,  and  that  no  part  of  the  tax  was 
levied  or  assessed  upon  the  property  sold." 

The  plaintiff  contends  that  this  tax  deed  is  void  for  several  reasons, 
most  of  which  are,  in  effect,  that  the  property  is  not  sufficiently  de- 
scribed in  the  assessment  roll  and  the  subsequent  proceedings.  It  is 
not  claimed  that  there  was  any  fraud  in  the  assessment  or  collection 
of  the  tax,  or  that  it  was  paid  before  the  sale  or  the  property  redeemed 
therefrom,  or  that  such  payment  or  redemption  was  prevented  by  the 
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fraad  of  thd  purchaser,  or  that  lot  3,  in  block  B,  in  Portland  Home- 
stead, -was  not  liable  to  assessment  and  taxation  in  1876  as  the  prop- 
erty of  the  plaintifif.  The  only  ground,  then,  according  to  this  act, 
upon  which  the  validity  of  this  deei  can  be  attacked  for  defects  in 
the  prior  proceedings,  not  apparent  upon  the  face  of  it,  is  that  mem- 
tioned  in  the  last  clause  of  subdivision  4  of  section  90,  aforesaid, — 
"that  no  part  of  the  tax  was  levied  or  assessed  upon  the  property 
sold."  The  terms  "levied  or  assessed"  are  here  used  as  convertible 
ones.  But,  strictly  speaking,  taxes  are  "levied,"  not  assessed.  Un- 
der the  law  of  this  state  the  assessment,  which  consists  of  the  listing 
and  valuation  of  the  property,  is  made  by  the  assessor,  (Or.  Laws, 
p.  754,  §  29;  Bap.  &  Law.  Law  Diet.  "Assessment,")  and  upon  this 
valuation  the  taxes  are  imposed  or  levied  by  the  county  court,  and 
extended  on  the  roll  by  its  clerk.  Or.  Laws,  760-761.  The  assess- 
ment of  land  is  made  by  entering,  in  the  appropriate  column  in  th% 
assessment  roll,  the  name  of  the  owner  and  a  description  of  the 
property,  with  its  valuation,  which,  in  ease  of  a  lot  or  block  "situated 
in  any  city,  village,  or  town,"  a  plat  of  which  is  recorded,  may  con- 
sist of  the  number  of  such  lot  and  block,  with  the  name  of  the  "vil- 
lage or  town  in  which  the  same  is  situated."  Id.  p.  764,  §§  29,  80. 
In  this  ease  the  assessment  roll  contains  the  name  of  the  owner  of 
the  property  in  question,  the  number  of  the  lot  and  block,  the  valu- 
ation of  the  same,  and  the  amount  of  the  tax  levied  thereon,  and  the 
only  question  is  whether  the  place  or  village  in  which  it  is  situated 
("Portland  Homestead")  is  sufficiently  indicated  by  the  abbreviation 
"Port.  Homstd.  Ass." 

This  statute  has  not  been  construed  by  the  supreme  court  of  the 
state.  It  does'  not  go  as  far  as  the  Iowa  act,  by  any  means,  but  still 
it  does  undertake,  among  other  things,  to  make  the  tax-deed  conclu- 
sive evidence  of  a  warrant  for  the  sale  of  the  property  and  a  sale 
thereon, — two  things  which  the  Iowa  court  holds  are  essential  to  the 
validity  of  the  tax  deed,  and  of  which  it  can  only  be  made  prima  facie 
evidence.  For  the  purposes  of  this  case,  it  will  be  assumed  that  the 
Oregon  statute  should  be  limited  and  restrained  in  its  operation  ac- 
cording to  the  rule  laid  down  in  the  Iowa  court. 

Upon  thie  construction  of  the  statute,  the  deed  mast  be  considered 
as  only  prima  facie  evidence  that  the  prior  proceedings  wfere  duly  had 
and  done;  at  least,  in  these  four  particulars,  namely :  (1)  The  assess- 
ment of  the  property;  (2)  the  levy  of  the  tax  thereon;  (3)  the  issue 
of  a  warrant  for  the  non-payment  of  the  same ;  and  (4)  the  sale  of  the 
property  thereon.  As  to  these  facts,  the  deed  is  not  conclusive,  and 
the  contrary  may  be  shown,  and  its  invalidity  thereby  established. 

By  the  fourteenth  amendment  the  state  is  forbidden  "to  deprive 

any  person  of  property  without  due  process  of  law."     And  to  make  a 

tax  deed  conclusive  evidence  that  the  property  which  it  purports  to 

convey  was  assessed  for  taxation;  that  a  tax  was  levied  thereon,  and 
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the  same  -vr&a  Bold  npon  a  warrant  iasued  for  thai  parpose,  for  the 
non-payment  of  such  tax,  when  in  fact  there  was  neither  an  assess- 
ment, levy,  warrant,  nor  sale,  or  only  any  three  of  them, — is,  in  my 
judgment,  such  deprivation.  If  it  is  not,  then  a  simple  act  of  the 
legislature,  declaring  that  the  fa;rm  of  A.  is  henceforth  the  farm  of 
6.,  for  no  other  or  better  reason  than  its  sovereign  pleasnre,  is  "due 
process  of  law;"  and  the  prohibition  is  nugatory  in  regard  to  the  very 
authority  it  was  intended  to  control.  An  assessment  to  Mary  Kelly 
of  lot  3,  in  block  B,  in  "Salem  Homestead,"  is  not  an  assessment  of 
such  lot  in  "Portland  Homestead;"  and  therefore  a  tax  levied  upon 
the  former  is  not  a  tax  levied  upon  the  latter,  and  the  proceeding 
will  not  support  a  sale  of  the  latter  for  the  non-payment  of  such  tax. 
This  is  self-evident.  But  between  a  case  of  clear  mistake  as  to  the 
description  of  the  property  and  a  perfectly  accurate  one,  there  are 
many  cases  of  imperfect  or  ambiguous  descriptions,  in  which  it  is 
difiScult  to  decide  whether  the  description  is  sufficient  or  not. 

In  Gooley,  Tax'n,  2S2,  it  is  said  that  in  listing  land  for  taxation 
"it  must  be  described  with  particularity  sufficient  to  afford  the  owner 
the  means  of  identification,  and  not  to  mislead  him ;"  and  that  "a  de- 
scription that  would  be  sufficient  in  a  conveyance  between  individuals 
would  generally  be  sufficient  here." 

Of  course,  the  abbreviation  "Port."  does  not  necessarily  signify 
"Portland."  Indeed,  it  may  be  admitted  that,  abstracted  from  its 
surroundings,  it  is  as  likely  as  not  to  stand  for  something  else.  But 
the  letters  "Homstd."  come  so  near  representing  the  word  "Home- 
stead," both  to  the  eye  and  ear,  that  it  may  well  be  regarded  as  a 
case  of  misspelling,  by  the  omission  of  the  silent  or  obscure  letters, 
rather  than  an  abreviation.  The  description  may  then  be  read,  to 
begin  with,  as  "Port.  Homestead."  And  now  take  into  considera- 
tion the  fact  that  there  is  a  "Portland  Homestead"  in  this  county, 
and  only  one,  and  that  in  the  year  1876  Mary  Eelly  owned  lot  3,  in 
block  B,  therein,  which  was  then  liable  to  assessment  and  taxation, 
and  it  is  apparent  that  "Portland  Homestead"  was  meant  and  un- 
derstood by  the  description  used.  Had  the  plaintifiE  examined  the 
assessment  roll  it  is  difficult  to  see  bow  she  could  have  been  misled 
by  this  description,  or  failed  to  learn  from  it  that  her  lot  3,  in  block 
B,  in  Portland  Homestead,  was  assessed  for  taxation. 

The  false  addition  "Ass."  may  be  rejected  from  the  description  of 
the  place.  It  is  evidently  an  abreviation  of  "Association,"  and  its 
insertion  in  the  description  apparently  arose  from  the  fact  that  the 
name  of  the  proprietor  of  the  property  includes  the  name  of  the  home- 
stead, and  is  so  far  identical  with  it.  The  property  could  not  be  sit- 
uated in  the  association — the  collection  of  persons  or  legal  entity  that 
laid  out  and  named  the  town.  The  manifest  falsity  of  this  particu- 
lar in  the  description,  and  the  sufficiency  of  that  which  remains  to  in- 
dicate the  location  of  the  lot,  brings  the  case  within  the  operation  of 
the  maxim,  falsa  demonstratio  non  nocet — a  mere  false  description 
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does  not  make  an  inBtmment  inoperative.    Broom,  L^.  Max.  629. 
Bee^  also,  1  Greenl.  Ev.  §  897, 

My  eonclusion  upon  this  point  is  that  the  proof  furnished  by  the 
sheriGrs  deed  of  the  assessment  of  the  property,  and  the  levy  of  the 
tax  thereon,  is  not  overcome  by  the  introduotion  of  the  assessment 
roll.  On  the  contrary,  both  these  facts  are  sufficiently  shown  by  the 
entries  thereon.     See  Mecklem  v.  Blake,  19  Wis.  397. 

The  legality  of  the  sale  is  questioned  by  the  plaintiff,  on  the  ground 
that  it  was  not  made  dilring  the  life  of  the  warrant,  but  after  the  re- 
turn-day thereof. 

By  section  82,  Or.  Laws,  766,  a  warrant  for  the  collection  of  a  de- 
linquent tax  is  made  equivalent  to  an  execution,  except  as  in  chapter 
57  otherwise  provided.  By  section  275  of  the  Code  of  Civil  Proced- 
nre,  an  execution  against  property  is  made  returnable  within  60  days 
after  its  receipt  by  the  sheriff;  bat  by  section  290  of  the  same  it  is 
provided  that  the  sheriff  may,  "for  want  of  purchasers,  or  other  suffi- 
cient cause,"  postpone  a  sale,  with  the  consent  of  the  plaintiff  in  the 
execution,  "not  exceeding  thirty  days  beyond  the  day  at  which  the 
vmt  is  made  returnable."  It  appears  from  the  sheriff's  return  in 
this  case  that  he  received  the  warrant  on  May  5th,  and  made  the 
sale  thereon  62  days  thereafter,  on  July  6th.  The  return  does  not 
state  distinctly  vrhen  the  levy  was  made,  but  it  is  clear  that  it  was 
made  during  the  life  of  the  warrant,  for  it  appears  that  upon  the  re- 
ceipt of  the  writ  the  officer  levied  upon  the  property,  and  published  a 
notice  of  the  sale  thereof  for  four  weeks  before  the  same  took  place. 

At  common  law,  when  an  officer  has  entered  upon  the  execution  of 
a  writ,  as  by  making  a  levy  therewith,  before  the  return-day  thereof,  he 
may  sell  the  property  thus  levied  on  at  any  time  thereafter.  Wheaton 
V.  Sexton,  4  Wheat.  504;  Remington  v.  Linthicum,  14  Pet.  92;  Freem. 
Ex'ns,  §  106.  But  it  seems  this  power  is  limited  in  this  state  by 
said  section  290,  the  effect  of  which  is,  in  my  judgment,  to  require  a 
sale  on  execution  to  be  made  within  the  life  of  the  writ,  or  at  most 
within  30  days  after  the  return-day  thereof.  And  this  postponement 
for  80  days  can  only  be  made  with  the  consent  of  the  plaintiff  indorsed 
on  the  writ,  and  for  a  cause  thereon  stated.  Whether  this  provision 
concerning  the  postponement  of  a  sale,  and  requiring  the  consent  of 
the  plaintiff  to  authorize  it,  is  applicable  to  a  warrant  for  the  collec- 
tion of  a  delinquent  tax,  may  be  doubted.  But,  if  it  is,  the  county,  as 
represented  by  the  county  court,  ought  to  be  considered  the  plaintiff 
in  the  writ  and  give  the  consent  to  the  postponement.  But  such 
postponement  can  only  take  place  after  a  day  appointed  for  the  sale 
within  the  life  of  the  writ,  and  for  a  cause  then  ascertained  to  exist, 
by  the  officer,  which  fact  ought  to  be  stated  in  his  return.  In  this 
case  the  return  does  not  show  that  the  case  was  postponed  to  July 
6th,  but  that  it  was  appointed  and  advertised  for  that  day  in  the  first 
instance ;  so  that  there  is  no  doubt  that  the  sale  was  made  after  the 
life  of  the  wai-raut,  and  not  upon  an  adjournment  from  an  earlier  day 
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within  such  life,  as  required  by  said  sectiooi  290  in  case  of  an  execa- 
tion. 

And  by  section  81  (Or.  Lavs,  766)  it  is  provided  that  within  10  days 
after  the  first  Monday  in  April  the  county  clerk  shall  make  and  de- 
liver to  the  sheriff  "a  true  and  correct  list  of  the  taxes  returned  unpaid, 
and  a  correct  description  of  the  land  or  town  lots,  if  the  same  can  be 
made,  and  to  whom  such  taxes  are  charged,  *  *  »  \nth  a  writ 
attached  thereto,"  commanding  him  to  collect  the  same  out  of  the 
goods  and  chattels  of  the  delinquent,  and,  if  none  be  found,  then  to 
levy  "upon  the  real  property,  as  set  forth  in  said  tax-list,"  and  to  pay 
over  all  moneys  so  collected  by  the  first  Monday  in  July  thereafter. 
In  my  judgment,  there  is  in  this  provision  a  necessary  implication 
that  the  warrant  for  the  collection  of  the  tax  is  not  only  returnable 
by  the  first  Monday  in  July,  with  the  "moneys"  made  thereon,  but 
that  it  must  be  executed  before  that  time  by  the  sale,  if  need  be,  of 
the  property  mentioned  therein,  or  an  offer  to  sell  the  same  at  a  time 
4nd  place  appointed  for  that  purpose. 

By  the  return  in  this  case  it  appears  that  the  day  of  sale — July 
6th — ^was  a  Friday ;  from  which  it  is  shown  that  the  first  Monday  in 
July  of  that  year  occurred  on  the  second  of  the  month,  and  that  the 
sale  took  place  four  days  after  the  time  prescribed  for  that  purpose  by 
this  statute.  So  that,  whether  this  warrant,  as  to  the  time  within 
which  a  sale  could  be  made  in  pursuance  of  a  levy  under  it,  is  to  be 
considered  an  execution  and  subject  to  said  section  290  of  the  C!ode, 
or  controlled  by  said  section  81  of  the  tax  law,  it  appears  that  the 
sale  of  this  property  was  made  after  the  time  limited  by  law  therefor. 

It  being  assumed,  as  has  been  said,  that  the  act  of  1865  must  be 
construed  so  as  to  allow  the  tax  deed  to  be  overcome  by  showing  that 
there  was  no  sale  of  the  premises,  the  question  arises  whether  a  sale 
upon  a  warrant,  after  the  time  within  which  it  is  required  to  be  made, 
is  a  valid  sale.  If  a  sale  is  actuuUy  made  upon  or  in  pursuance  of 
the  authority  of  a  lawful  warrant,  no  mere  irregularity  in  the  man- 
ner and  time  of  making  such  sale  can  be  shown  to  avoid  the  deed. 
On  the  contrary,  it  is  conclusive  evidence  of  the  regularity  of  the  sale 
in  all  such  respects.  For  instance,  it  cannot  be  shown  that  the  sale 
was  without  or  upon  an  insufficient  notice,  or  that  it  was  made  else- 
where than  at  the  court-house  door,  or  otherwise  than  between  the 
hours  of  .10  and  4  o'clock  in  the  day-time,  as  prescribed  by  section 
93,  (Or.  Laws,  768.)  But  where  the  sale  is  made  without  any  au- 
thority in  the  officer  for  that  purpose,  as  where  there  is  no  warrant 
for  the  collection  of  the  tax,  the  fact  may  be  shown  to  avoid  the  deed. 
.And  taking  it  for  granted  that  the  authority  to  sell  under  the  warrant 
of  May  3d  was  gone  before  July  6th,  then  the  sale  in  this  case  was 
essentially  illegal,  and  the  deed  made  in  pursuance  thereof  void. 

There  is  also  a  question  made  in  the  case  as  to  whether  there  ever 
was  a  warrant  issued  to  collect  a  delinquent  tax  "charged"  to  Mary 
Kelly  and  levied  upon  this  "town  lot."     The  warrant  is  "attached" 
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to  the  "list"  of  "unpaid"  taxes,  and  only  authorizes  the  collection  of 
a  tax  levied  on  "the  lands  or  town  lots"  described  therein.  In  the 
delinquent  roll  the  only  property  which  appears  to  have  been  assessed 
to  Mary  Kelly  is  lot  3,  in  block  B,  in  "P.  H.  Ass'n."  With  our  pres- 
ent knowledge  of  the  subject  it  may  be  quite  apparent  that  the  let- 
ters "P.  H."  were  intended  to  signify  "Portland  Homestead,"  and 
doubtless  they  were  so  intended  by  the  officer  who  wrote  them.  But, 
reading  them  in  the  light  of  the  proceeding  alone,  it  is  just  as  rea- 
sonable to  infer  that  they  stand  for  Pleasant,  Prospect,  or  Plymouth 
Home  or  Hollow.  If  any  weight  is  to  be  given  in  the  direction 
contained  in  section  81,  aforesaid,  to  the  effect  that  the  list  of  un- 
paid taxes  shall  contain  a  "correct  description"  of  the  property  on 
which  they  are  levied,  it  seems  that  the  place  in  which  a  town  lot 
is  situated  ought  to  be  more  certainly  designated  than  by  the  in- 
itial letter  of  its  name.  And  in  this  connection  consideration  ought 
to  be  given  to  section  38,  (Or.  Laws,  755,)  in  which  it  is  declared  that 
"it  shall  be  sufficient  to  describe  lands  in  all  proceedings  relative  to 
assessing,  advertising,  or  selling  the  same  for  taxes,  by  initial  letters, 
abbreviations,  and  figures  to  designate  the  township,  range,  section, 
or  part  of  section,  and  also  the  number  of  the  lots  and  blocks."  From 
the  character  of  this  provision  and  the  nature  of  the  subject  there 
arises,  in  my  judgment,  a  strong  implication  that,  in  describing  lands 
for  such  purpose,  initial  letters  shall  not  be  sufficient  otherwise  or 
further  than  is  here  expressly  permitted. 

It  is  also  objected  to  the  warrant  that  it  is  illegal  because  it  was 
not  issued  and  delivered  to  the  sheriff  within  ten  days  from  the  first 
Monday  in  April,  as  required  by  said  section  81.  But  I  think  this  is 
a  matter  of  detail  as  to  time  cr  manner  that  the  deed  does  and  may 
conclude  inquiry  about.  The  description  of  the  property  in  the  deed 
is  probably  sufficient,  notwithstanding  the  addition  of  the  false  par- 
ticular, "Association,"  to  the  name  of  the  place,  "Portland  Home- 
stead," in  which  the  lot  is  situated.  Without  this  word  the  desig- 
nation of  the  place  is  correct;  and,  in  obedience  to  the  maxim, /a^sa 
demonstratio  tion  nocet,  it  should  be  disregarded.  But  even  if  this 
maxim  is  not  applicable  here,  upon  the  ground,  as  some  authorities 
hold,  that  the  deed  is  not  the  voluntary  conveyance  of  the  owner  of 
the  lot,  and  therefore  no  intention  can  be  imputed  to  him  in  the 
premises,  {Bosworth  v.  Danzien,  25  Cal.  298,)  still  the  deed  may  be 
upheld  on  the  maxim,  ut  res  magis  vaieat  quam  per  eat;  the  spirit  of 
which,  it  is  said  by  Shafteb,  J.,  in  Bosworth  v.  Danzien,  is  that  noth- 
ing should  be  destroyed  merely  for  the  sake  of  destruction.  And, 
acting  upon  this  view  of.  the  question,  the  court  in  that  case  held  that 
neither  an  assessment  nor  a  tax  deed  is  necessarily  void  because  of  a 
false  call  in  the  description  of  the  land,  unless  it  was  sufficient  prob- 
ably to  mislead  the  owner;  and  decided  that  a  description  in  that 
case  consisting  partly  of  a  line  commencing  at  a  certain  point,  and 
vunning  200  feet  east,  was  sufficient,  although  it  contained  the  fur- 
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ther  contradictory  words,  "along  Oorbett  street, "  becanse  it  was  man- 
ifestly impossible  that  a  line  laid  in  that  direction  would  run  along 
Gorbett  street.  The  false  particular,  "along  Gorbett  street,"  was, 
therefore,  rejected  sooner,  than  that  which  was  truly  and  well  said  or 
done  should  perish.  But  on  the  ground  already  stated,  that  the  sale 
of  the  lot  was  unauthorized  and  illegal,  because  it  was  made  after  the 
time  limited  by  law,  I  must  hold  that  the  deed  to  Fisher  is  void. 

The  finding  and  judgment  of  the  court  will  therefore  be  that  the 
plaintiff  is  the  owner  in  fee  of  the  premises  and  entitled  to  the  pos- 
session thereof,  and  that  she  recover  the  same,  with  costs  and  ex- 
penses. 

It  may  be  thought  that  I  have  given  this  case  more  consideration 
than  the  amount  at  stake  on  it  demands.  But  my  excuse  is,  if  any 
is  needed,  the  importance  of  the  questions  involved  in  it,  the  uncer- 
tain ahid  confused  state  of  the  law  on  the  subject,  and  the  further  fact 
that  I  am  required  to  construe  and  apply  the  revenue  laws  of  the  state 
touching  questions  that  have  not  yot  been  passed  on  by  its  supreme 
court.  But,  while  sitting  in  this  federal  forum  as  a  judge  of  the  na- 
tional government,  I  do  not  forget  that  the  state  is  one  of  the  pillars 
on  which  rests  the  fabric  of  that  government;  nor  that  I  am  a  citi- 
zen of  the  former,  and  have  as  much  interest  in  her  well-being  and 
respect  for  her  authority  as  any  who  may  profess  more  in  this  re- 
spect. 


Ninth  Nat.  Bank  op  the  City  of  New  York  v.  Balls  Co.,  in  the 

State  of  Missouri.' 

{(Xreuit  Uovrt,  &  D.  Mitsourl.    April  29,  1884.) 

1.  MtraiciPAi-  Bonds — Real  PxRTr  ra  Interest — JuRrsoicTios— Evidbnck. 

Where,  in  a  suit  upon  municipal  l>onds,  the  defendant  pleads  that  the  plain- 
tiff is  not  tlie  real  party  in  interest,  the  production  of  the  bonds  by  the  plaintiff 
is  prima  facie  proof  that  he  is  the  legal  holder ;  and  it  then  devolves  upon  the 
defendant  to  prove  that  the  bonds  have  been  transferred  to  the  plaintiff  eolltt- 
sively,  or  without  value,  in  a  way  to  operate  a  fraud  upon  the  jurisilictibn  of  the 
United  States  courts. 

2.  Samk. 

Where  the  proof  is  that  the  bonds  were  transferred  to  the  plaintiff  to  secure 
existing  and  accruing  indebtedness  to  him,  he  is  the  real  party  in  interest  for 
the  purpose  of  maintaining  a  suit  thereon,  irrespective  of  the  rights  of  parties 
inter  ieae  prior  to  the  transfer. 

At  Law. 

This  was  an  action  upon  certain  coupon  bonds  alleged  to  have  been 
issued  by  the  defendant  and  to  be  owned  by  the  plaintiff.  The  de- 
fendant by  its  answer  denies  the  allegations  of  the  petition,  and  al' 
leges  that  the  plaintiff  is  not  the  real  party  in  interest. 

'Iteported  by  Benj.  F.  Rex,  Ksq.,  of  the  St.  Louis  bar. 
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J.  B.  nender$<m  and  James  M.  Lewis  tot  plaintiff. 

Henry  A.  Curminghan  for  defendant. 

Treat,  J.  This  caee  being  tried  without  the  intervention  of  a  jury, 
the  court  finds  that  the  bonds  and  oonpons  sued  on  were  daly  exe- 
cuted by  the  defendant.  By  receiving  full  proof  of  the  execution 
thereof,  it  became  unnecessary  to  decide  whether  said  bonds,  being 
under  the  defendant's  corporate  seal,  did  not  prove  themselves,  de- 
spite the  local  statutes,  and  without  the  detailed  proof  made.  The 
court  further  finds,  under  the  objection  of  plaintiff  as  to  the  compe- 
tency of  evidence  thereto,  the  same  having  been  heard,  that  the  facts 
as  proved  are:  That  said  bonds  and  oonpons  are  the  real  property  of 
one  Hardin,  a  citizen  of  Missouri,  who  had  deposited  the  same  for 
collection  with  a  bank  in  said  state;  that  said  bank  transferred  the 
same  to  the  plaintiff  in  this  case  as  collateral  to  indebtedness  then 
existing  between  said  bank,  and  for  the  personal  indebtedness  of  the 
president  of  said  bank,  and  for  aooruing  indebtedness,  the  amount  of 
which  was  largely  in  excess  of  said  bonds  and  coupons  at  the  date  of 
suit  brought,  and  at  the  time  of  said  transfer. 

As  the  plaintiff  bank  held  such  bonds  and  coupons  as  collateral 
under  the  general  facts  stated,  and  produced  the  same  as  holder 
thereof,  the  court  received  the  same  as  if  the  plaintiff  was  the  inno- 
cent holder,  despite,  inquiry  as  to  the  antecedent  rights  of  prior  par- 
ties. The  evidence  with  respect  thereto  has  been  received  under  ob- 
jection, in  order  that  the  proposition  of  law  involved  may  be  fully 
considered;  that  is,  when  defendant  pleads  that  the  plaintiff  is  not 
the  real  party  in  interest,  what  should  be  the  proper  course  of  pro- 
ceeding? The  court  holds  that  the  production  of  the  bonds  and  cou- 
pons by  plaintiff  shows  prima  facie  that  it  is  the  legal  bolder  thereof; 
that  it  devolves  upon  the  defendant  to  prove  that  the  transfer  to  plain- 
tiff was  collusive,  or  without  value,  in  a  way  to  operate  a  fraud  upon 
the  jurisdiction  of  the  United  States  court.  When  the  proof  is  that 
the  transfer  is  for  value  to  secure  existing  and  accruing  indebtedness 
to  the  plaintiff,  the  latter  is  the  real  party  in  interest  for  the  purpose 
of  maintaining  the  suit,  irrespective  of  the  rights  of  parties  inter  sese 
prior  to  said  transfer. 

Judgment  for  plaintiff.  ' 
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Akschutz  V.  Miller  and  another.* 

{Oireuit  Oowt,  S.  D.  Musovri.    April  9, 1884.) 

Sales— M18RKPHB8BNTAT10N8  as  to  Quality— Codnteb-Claim. 

Where  A.  sold  B.  a  lot  of  ice  at  an  ogrced  price,  to  be  delivered  when  called 
for,  and  went  to  expense,  at  B.'s  request,  in  getting  the  ice  oat  of  the  house  ia 
which  it  was  stored,  and  B.  paid  part  of  the  agreed  price  and  part  of  the  sum 
expended  by  B.  at  hia  request,  and  went  to  expense  in  sending  for  the  ice,  but 
only  received  about  half  of  it,  and  refuged  to  receive  the  balance,  on  the  ground 
that  he  had  been  deceived  iivto  purchasing  it  by  B  '8  misrepresentations  as  to  its 
quality,  ?idd,  in  a  suit  by  A.  for  the  balance  of  the  contract  price  and  the  bal- 
ance of  money  expended  as  aforesaid,  that  A.  was  entitled  to  recover,  notwith- 
8ta:nding  any  misrepie-ientations  he  might  have  made,  if  B.  had  been  given  a 
fair  opportunity  to  inspect  the  ice  before  he  closed  the  bargain ;  but  that  if  B. 
had  not  been  given  an  opportunity  to  inspect  it,  and  had  relied  entirely  upoa 
A.'s  representations  as  to  its  quality,  and  it  was  in  fact  of  a  poorer  quality  than 
represented,  then  A.  was  only  entitled  to  recover  the  value  of  the  ice  received 
by  B.,  and  that  B.  was  entitled  10  be  allowed  as  a  counter-claim  and  to  recover 
back  from  A.  all  the  money  he  had  paid  A.  in  excess  of  the  value  of  the  ice  re> 
ceived. 

At  Law.  / 

Hagerman,  McCrary  d  H'agerman,  for  plaintiff. 

Johnson,  Lodge  d  Johnson,  for  defendant. 

Treat,  J.,  (charging  jury.)  Though  the  pleadings  are  not  quite  bo 
distinct  as  they  might  be,  yet  they  sufiSciently  show  what  the  con> 
troversy  between  the  parties  is.  It  is  alleged  that  843|^  tons  of  ice 
were  contracted  for  between  the  parties,  plaintiff  and  defendant,  at 
the  price  of  three  dollars  per  ton.  On  that  there  had  been  paid  all 
that,  at  the  contract  price,  would  be  required,  except  the  sum  of 
$1,030.50.  That  appears  in  the  pleadings,  and  is  embraced  in  the 
first  count.  It  also  appears,  and  is  admitted  by  defendant's  counsel, 
with  respect  to  the  second  count,  that  the  defendant  did  make  the 
expenditures  and  perform  the  labor  set  out  in  that  count,  on  which 
he  has  been  paid  the  sum  of  $240,  leaving  $237.15  still  due  with  re- 
spect to  those  charges. 

It  is  contended  on  the  part  of  the  defendant  that  there  should  be 
no  recovery  against  him  in  this  case,  because  he  bought  this  ice  on 
the  representations  made  by  the  plaintiff,  relying  thereon,  and  that 
the  ice  was  not  what  he  bargained  for.  The  rule  of  law  with  regard 
to  these  matters,  in  the  light  of  which  yon  must  examine  this  testi- 
mony, is  this :  A  party  having  an  article  to  sell  represents  what  he 
thinks  the  article  to  be.  If  he  submits  it  to  the  inspection  of  the 
other  party,  and  the  other  party  has  ample  opportunity  to  examine 
it,  and,  having  done  so,  or  refused  so  to  do,  when  opportunity  is  given 
him,  accepts  it,  he  is  bound  by  the  bargain  he  thus  makes,  so  that 
there  are  no  after  inquiries  in  respect  to  it.  Hence  the  primary 
question,  and  the  strain  of  this  controversy,  is,  did  the  defendant  ac- 

'  T^eported  by  Benj.  P.  Rex,  Esq.,  of  the  St.  Louis  bar. 
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■cept  this  ice  on  the  representations  of  the  plaintiff,  not  having  an  op. 
portunity  to  examine  it  himself,  and  thereby  necessarily  relying  npon 
vbat  the  plaintiff  said  ?  If  that  be  the  case,  then  whatever  reclama- 
tion he  may  have,  should  be  allowed  him.  If  it  be  not  the  case,  then 
there  should  be  no  allowance,  and  the  only  thing  is  to  give  to  the 
plaintiff  his  demand  of  what  is  due  on  the  ice,  f  1,080.50,  and  his 
$237.15  on  the  second  count.  On  the  other  hand,  if  he  did  rely  upon 
these  representations,  having  no  opportunity  to  examine  for  himself, 
and  the  ice  was  not  what  was  represented,  the  inquiry  will  be  what 
you  will  allow  him  on  what  is  here  termed  the  "counter-claim."  He 
says  that  he  paid  the  cost  of  sending  the  steamer  Dolphin  and  barges 
up  to  Keokuk  to  receive  this  ice,  and  he  wishes  the  jury  to  allow  him 
for  the  whole  of  that  cost,  giving  no  credit  whatsoever  for  the  amount 
of  ice  that  he  received,  and  which  was  caused  to  be  transmitted  by 
that  steamer  andiits  barges;  and  he  also  wishes  you  to  allow ^im,  by 
way  of  counter-claim, — be  having  been  deceived,  as  he  says,  within 
the  rule  laid  down, — the  amount  of  $240  for  these  ordinary  charges, 
which  the  plaintiff  incurred  at  his  request;  and  also  to  pay  him  back 
(for  I  have  been  making  some  arithmetical  calculations  here)  his 
$1,500,  which  he  did  pay  on  this  ice,  and  not  charge  him  with  any- 
thing for  the  ice  which  he  actually  received ;  for  nothing  has  been 
said  during  the  whole  of  this  trial  in  regard  to  the  price  of  the  ice  re- 
ceived, which  produces  some  confusion.  If  you  reach  the  conclusion 
that  this  counter-claim  has  been  established,  you  will  be  left  in  the 
condition  indicated,  namely,  of  determining  what  is  the  value  of  the 
ice  which  he  did  g^t, — 400  and  some  tons,  as  indicated  here.  He 
gives  no  credit  for  that  at  all.  It  stands  in  this  condition,  and  hence 
th6  confusion,  that  he  wishes  you  to  allow  him  the  $1,500  which  he 
paid  towards  this  ice,  and  all  the  costs  and  expenses  to  which  he 
was  put  for  sending  up  the  steamer  and  barges  to  Keokuk,  and  to  allow 
nothing  for  the  ice  that  he  actually  received.  As  I  say,  we  are  left  in 
this  confusion  in  regard  to  the  matter;  for  so  far  as  my  memory 
serves  me  there  has  been  no  testimony  introduced  on  that  subject  at 
all;  hence  you  will  have  to  get  at  it  the  best  way  you  can  if  you 
reach  that  point. 

The  transaction  here  is  one  familiar  to  the  law  and  to  business 
men.  This  plaintiff  proposed  to  sell  a  certain  quantity  of  ice,  and 
he  represented  it  to  be  of  a  certain  description.  The  party  was  to 
come  or  send  and  have  it  measured,  and  examine  and  accept  it.  That 
acceptance  implies  that  if  full  opportunity  was  given  him  to  examine 
it,  he  would  do  so.  He  did  it.  Now,  unless  there  was  some  fraud  or 
connivance  whereby  he  could  not  examine  it,  and  full  opportunity  was 
given  him  to  do  so,  he  can  have  no  counter-claim  in  this  case.  He  must 
stand  to  the  bargain,  as  he  made  it  with  his  eyes  wide  open,  with  full 
opportunity  to  determine  for  himself  in  regard  to  it.  If,  on  the  other 
hand,  there  was  concealment  or  fraud  practiced  on  him  whereby  he 
could  not  ascertain  fully  about  it,  and  the  ice  was  other  thaa  repre- 
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sented,  he  being  oheated  into  the  supposition  that  it  was  what  was 
represented,  then  he  should  receive  aliowanoes  accordingly;  in  other 
words,  bis  connter-claim.  If  yoa  reach  that  point  with  regard  to  the 
oonnter-claim,  the  difficulties  that  I  have  stated  may  ooour  to  yoa,  and 
if  the  parties  have  not  presented  them  in  a  way  that  yoa  can  under- 
stand them,  you  will  have  to  do  the  best  you  can  with  regard  to  the 
amount  thereof. 


United  States  v.  Bbistow  and  others.* 
(Circuit  Court,  D.  Kentueky.    April  1, 1884.) 

1.  IirrEKHAi.  Rbvskdb. 

Taxes  assessed  by  the  commissioner  of  internal  revenue  under  Rev.  St.  f  S30B, 
may  be  sued  for  under  Rev.  Bt.  f  3213. 

2.  Bamb — Assessment. 

Tlie  notice  provided  for  in  section  3184  is  not  a  condition  precedent  to  an  as- 
sessment, but  must  be  given  before  the  tax  can  be  disiraiaed  for,  or  penalty 
charged. 

3.  Saub— Evidence  of  Assessment. 

The  original  assessment  list  signed  by  the  commissioner,  and  on  file  in  office 
of  collector,  is  evidence  of  assessment. ' 

4.  Same— SuKVBT — Evidence.  . 

Original  report  of  survey,  and  certificate  of  collector  of  delivery  of  one  of  the 
triplicate  copies  to  distiller,  held  competent  Evidence. 

At  Law.    Motion  for  new  trial. 

Oeo.  M.  Thomas  and  Oeo.  Du  Relle,  for  plaintiff. 

0.  H.  Harrison,  for  defendants. 

Babb,  J.  The  obligation  of  the  distiller's  bond  is  that  if  the  dis-  ■ 
tiller  "shall  in  all  respects  faithfully  comply  with  all  the  provisions 
of  law  and  regulations  in  relation  to  the  duties  and  business  of  dis- 
tillers of  brandy  from  apples,  peaches,  or  grapes,  exclusively,  and 
shall  pay  all  penalties  incurred  or  fines  imposed  on  him  for  a  viola- 
tion of  any  of  said  provisions,  then  this  obligation  shall  be  void; 
otherwise  it  shall  remain  in  full  force."  This  was  a  suit  on  this  bond 
for  the  amount  assessed  for  a  deficiency  in  the  amount  of  spirits  re- 
ported, being  less  than  80  per  centum  of  the  surveyed  capacity.  The 
commissioner  of  internal  revenue  had  the  right  to  make  this  assess- 
ment under  section  3309,  and  did  so  in  this  case,  as  was  shown  by 
the  original  tax-list  on  the  triaj.  The  right  to  bring  suit  for  taxes 
is  expressly  given  by  section  3213.  Section  3184  provides  for  notice 
to  be  given  the  person  liable  to  pay  the  tax  within  10  days  after  the 
collector  receives  the  list  of  taxes  from  the  commissioner  of  internal 
revenue ;  but  this  notice  is  not  part  of  the  assessment,  nor  a  condition 
precedent  to  an  assessment,  but  is  necessary  by  the  terms  of  the  stat- 

1  Reported  by  Geo.  Du  Kelle,  Asst.  U.  B.  Atty. 
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nte  before  the  tax-payer  can  be  charged  with  the  penalty  of  5  per 
centum,  and  1  per  centum  interest.  This  notice  is  also  necessary  be- 
fore the  collector  can  distrain  for  the  taxes,  tiee  U.  S.  v.  HaUoran, 
14  Blatchf,  1;  Savinqs  Bank  v.  U.  S.  19  Wall.  234;  Clinkinbeard  v. 
t:.S.  31  Wall.  65;  Cooley,  Tax'n,  803. 

The  obligation  of  the  bond  is  that  the  distiller  will,  "in  all  respects, 
faithfully  comply  with  all  the  provisions  of  law  in  relation  to  the  du- 
ties and  business  of  distillers  of  brandy  from  apples,"  etc.,  and'  the 
law  requires  the  distiller  shall  make  at  least  80  per  cent,  of  the  sur- 
veyed capacity  of  the  distillery,  and  pay  tax  thereon.  The  distiller 
is  liable  for  this  tax  when  assessed  against  him  by  the  commissioner 
of  internal  revenue,  although  he  is  not  liable  for  the  penalty,  nor  his 
property  to  be  distrained  for  the  tax,  until  the  law  as  to  notice  is  com- 
plied with.  The  original  lists,  which  were  signed  by  the  commissioner 
of  'internal  revenue  and  by  the  collector,  and  which  were  records  in  the 
ooUector's  office,  were  good  evidence,  if  not  the  bes^,  of  the  assess- 
ment. The  survey  of  the  distillery  which  was  kept  in  the  collector's 
office,  and  the  certificate  of  the  collector  that  a  copy  bad  been  deliv- 
ered to  distiller,  were,  I  stiU  think,  competent  evidence. 

Motion  for  new  trial  overruled. 


In  re  MarshaIjShip  fob  the  Soothebn  and  Middle  Distbiotb  or 

AliABAHA. 
{Dittriet  Court,  X.  1),  Alabama.    February,  1884.) 

1.  Nomination  for  Office  bt  tbs  Presideht — REncoTioir  bt  tm  Sknatb 

CoNGLUsrvB— Rbt.  St.  i  1768. 

Where  the  senate  of  the  United  States  rejects  the  Domination  of  a  person  for 
»n  office  made  by  the  president  its  action  is  conclosive.    Rev.  8t.  f  1768. 

2.  President  of  thb  United  States— Power  to  SnaPEND  Offiovrs  and  to 

Make  Temi'obart  AppoiNTMKNTti.— liBV.  Bt.  j  1768. 

Rev.  St.  i  1768,  authorizes  ihe  president  to  suspend  an  officer,  and  to  make  a 
temporary  appointment  to  fill  the  vacancy  thiw  created  until  the  end  of  the 
next  session  of  the  senate. 

3.  Period  of  Temporari  ArpoiNTUBNT  bt  President  of  United  States  to 

Fill  Vacancy  in  Office— Rijlb  when  Vacanot  Occuits  throuqh  Suspen- 
BioN  OF  Officbr. 

A  commission  issued  by  the  president  of  the  United  States  to  All  a  vacancy 
in  an  oflice,  daring  a  recess  of  the  senate,  continues  until  the  end  of  the  next 
session  of  nongress,  unless  sooner  determined  by  the  president,  even  tbougli 
the  per^ion  commissioned  shall  have  been  in  the  meau  time  nominated  to  the 
office,  and  his  nomination  rejected  by  ths  senate;  and  this  rule  applies  where 
the  vacancy  occurs  through  the  suspension  of  an  officer. 

4.  Temporar*/  Appointment  bt  President  of  ths  United  States— Effect  of 

Refusal  of  Senate  to  Cokfirk  Tbmfohaby  Appointee  for  Permanent 
Appointment— Effect  of  Refusal  on  Suspended  Officer. 

The  temporary  appointment  of  a  person  to  an  office  by  the  president  of  the 
United  States  is  not  terminated  by  the  refusal  of  the  senate  to  conflrm  him  for 
(he  permanent  appointment,  and  the  powers  of  a  suspended  officer  whose  posi- 
tion he  occupies  are  not  revived  by  such  refujal. 
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5.  SirepiCNSTOK  OF  Officer  by  Prbsidekt.  of  the  ITinTBD  States— SUFmotKMT 

Rgabon  Presumed. 

Whun  the  president  of  the  United  States  suspends  a  person  from  office,  his 
reasons  will  be  presumed  to  be  sufficient. 

Heard  on  Motion  of  Matbias  G.  Osborn,  former  marshal,  to  be  rec- 
ognized and  held  by  the  court  as  now  entitled  to  resume  the  duties  of 
that  ofBce.  * 

Saml.  F.  Rice,  for  motion. 

Geo.  Turner  and  Geo.  H.  Patrick,  conira. 

Bbuce,  J.  Mathias  0.  Osborn  was  nominated  by  the  then  presi- 
dent of  the  United  States  to  the  senate  for  the  office  of  marshal  of  the 
Middle  and  Southern  districts  of  Alabama,  and  was  confirmed  by  the 
senate  in  the  year  1880.  He  qualified  by  taking  the  oath  and  giving 
the  bond,  as  required  by  law,  and  continued  to  hold  and  exercise  the 
duties  of  the  office  of  United  States  marshal  for  the  Middle  and 
Southern  districts  of  Alabama  until  the  seventeenth  day  of  March, 
1883,  when  he  was  suspended  from  the  office  by  the  order  of  the 
president  of  the  United  States,  and  Paul  Strobacb  was  designated  to 
perform  the  duties  of  the  office  in  the  mean  time.  Paul  Strobach 
qualified  by  giving  the  bond  and  taking  the  oath  of  office  required  by 
law,  and  entered  upon  the  discharge  of  the  duties  of  the  office,  and 
has  continued  to  discharge  the  duties  of  the  office  from  that  date 
until  the  present  time.  The  suspension  of  Osborn,  and  the  designa- 
tion of  Strohach  to  perform  the  duties  of  the  office,  occurred  during 
the  recess  of  the  senate ;  and  the  suspension  of  Osborn  was  on  terms 
until  the  end  of  the  next  session  of  the  senate,  and  the  designation  of 
Paul  Strobach  was  to  perform  the  duties  of  the  office  in  the  mean 
time,  subject  to  all  the  provisions  of  law  applicable  thereto. 

The  president  of  the  United  States,  within  30  days  after  the  com- 
mencement of  the  present  session  of  the  senate,  in  December  last, 
nominated  Paul  Strobach  to  the  senate  for  the  marshalship,  in  the 
place  of  the  suspended  officer,  Osborn ;  and  on  the  fifth  day  of  the 
present  month  of  February,  1884,  the  senate  rejected  the  nomination 
of  Paul  Strobach  for  the  office  to  which  the  president  had  nominated 
him  to  the  senate.  That  this  rejection  is  conclusive  against  Mr. 
Strobach  for  the  office  of  marshal,  under  what  may  be  called  a  per- 
manent appointment,  meaning  by  that  a  nomination  by  the  president 
and  confirmation  by  the  senate,  is  quite  clear,  because  the  statute 
provides  (section  1768)  that  "if  the  senate,  during  such  session,  shall 
refuse  to  advise  and  consent  to  an  appointment  in  the  place  of  any 
suspended  officer,  then,  and  not  otherwise,  the  president  shall  nom- 
inate another  person,  as  soon  as  practicable,  to  the  same  session  of  the 
senate  for  the  office."  Bat  the  question  is,  what  effect  has  this  re- 
jection of  the  senate  of  the  nomination  of  Paul  Strobach  to  the  office 
of  marshal,  at  and  during  the  present  session  of  the  senate,  upon 
what  may  be  called  his  temporary  appointment,  or  his  designation  by 
the  president  to  perform  the  duties  of  the  office  during  the  suspension 
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of  Marshal  Osborn  ?  The  president's  power  to  suspend  is  not  qaes- 
tioned,  and  his  power  to  make  what  is  called  a  temporary  appoint- 
ment is  not  qoestioned.  The  first  claase  of  section  1768  of  the  Re- 
vised Statutes  provides : 

"During  any  recess  of  the  senate,  the  president  is  authorized,  in  his  dis- 
cretion, to  suspend  any  civil  officer,  appointed  by  and  with  the  advice  and 
consent  of  the  senate,    *    *    «    until  the  end  of  the  next  session  of  the  sen- 
ate, and  to  designate  some  suitable  person    *    *    *    to  perform  the  duties 
,  of  such  suspended  officer  in  the  mean  time.     *    *    *" 

The  statute  then  antborizes  the  president  to  suspend  and  make  a 
temporary  appointment  until  the  end  of  the  ne:it  session  of  the  sen- 
ate, and  he  has  done  so,  Mr.  Strobach  being  that  appointee,  and  he 
holds  the  office  now  under  such  appointment.  The  senate  has  not 
acted  upon  that  temporary  appointment,  nor  does  it  appear  that  the 
senate  h«s  any  power  or  authority,  under  existing  law,  to  act  directly 
upon  such  temporary  appointment  or  designation.  True,  if  the  presi- 
dent nominates,  and  the  senate  confirms  the  nomination,  then  the  per- 
son so  nominated  and  confirmed  to  the  office  could  qualify,  take  the 
office,  and  so  cut  short  the  term  of  the  temporary  appointee,  and  Mr. 
Strobach  could  not  hold  the  office  against  such  appointee.  But  Mr. 
Osborn  does  not  stand  in  that  position  to  the  office,  for,  though  he 
has  been  nominated  and  confirmed  to  the  office,  yet  he  has  also, 
since  then  and  daring  a  recess  of  the  senate,  been  suspended  by  the 
president  of  the  United  States  from  the  office  of  marshal  until  the 
end  of  the  pi'esent  session  of  the  senate,  and,  in  doing  so,  the  presi- 
dent was  acting  clearly  within  the  authority  conferred  upon  him  by 
law.  This  power  given  by  law  to  the  president  was,  no  doubt,  given 
for  good  reasons.  It  will  occur  to  any  one,  on  a  moment's  reflection, 
that  the  good  of  the  public  service  might  "very  often  render  it  imper- 
ative that  the  president  should  have  and  exercise  such  power;  and, 
under  existing  law,  the  senate,  when  it  convenes,  has  no  more  power 
or  authority  to  act  upon  the  president's  order  suspending  an  officer 
under  section  1767,  than  it  had  to  act  upon  the  designation  of  the 
person  by  the  president  to  perform  the  duties  of  the  office  in  the 
mean  time. 

The  idea  that  seems  to  underlie  the  argument  of  counsel  for  the 
motion  is  that  when  the  president  suspends  an  officer  and  makes  a 
temporary  appointment  in  the  recess  of  the  senate,  then,  upon  the 
meeting  of  the  senate,  it  must  act  upon  such  suspension  and  tem- 
porary appointment;  and  if  the  senate  declines  concurrence  in  such 
suspension  and  appointment,  then  the  suspended  officer  forthwith 
resumes  the  functions  of  the  office,  and  the  temporary  appoint- 
ment is  at  once  terminated.  That  is  an  error,  perhaps  a  popular 
one,  and  may  grow  out  of  the  fact  that  such  was  the  provision  of  the 
first  tenure  of  office  act  of  congress,  approved  March  2,  1867.  But 
that  act  was  materially  modified  and  changed  by  a  subsequent  act  of 


Digitized  by 


Google 


382  FEDERAL    REFOBTKB. 

oongresB,  approved  April  6,  1869,  trhich  is  the  law  as  we  now  have 
it  in  sections  1767-1769  of  the  Bevised  Statutes  of  the  United  States. 

An  examination  of  the  act  of  April  5, 1869,  shows  that  the  clauses 
restrictive  of  the  president's  power,  in  the  act  of  March,  1867,  were 
omitted  from  the  later  act,  which  does  not  provide  that  the  president, 
when  be  suspends  an  officer  and  designates  some  suitable  person  to 
perform  temporarily  the  duties  of  such  office,  that  it  shall  be  until 
the  next  meeting  of  the  senate,  and  until  the  case  shaU  be  voted  on  by 
the  senate,  but  the  language  is,  until  the  end  of  the  next  session  of 
the  senate ;  nor  does  the  present  act  require  the  president,  within  20 
days  after  the  first  day  of  tbte  meeting  of  the  senate,  to  report  to  the 
senate  such  suspension,  with  the  evidence  and  reasons  for  his  action 
in  the  case;  nor  is  it  provided  in  the  present  law  that  if  the  senate 
shall  refuse  to  concur  in  such  Buspension,  such  officer  so  suspended 
shall  forthwith  resume  the  functions  of  his  office,  and  the  powers  of  the 
person  so  performing  the  duties  in  his  stead  shall  cease.  These 
clauses  restrictive  of  the  president's  power,  found  in  the  first  tenure 
of  office  act,  were  repealed  by  the  later  act  and  are  not  now  the  law; 
and  the  original  act  was  passed,  and  subsequently  modified  and 
changed,  for  reasons  familiar  to  those  who  were  actors  in,  or  are 
students  of  the  history  of,  that  time. 

These  acts  to  which  reference  has  just  been  made  are  of  compara- 
tively recent  date,  and  there  is,  perhaps,  but  little  judicial  authority 
upon  their  construction;  but  a  number  of  authorities  have  been  cited 
upon  the  power  of  the  president  under  article  2  of  section  2  of  the 
constitution  of  the  United  States,  which  provides  that  "the  president 
shall  have  power  to.  fill  up  all  vacancies  that  may  happen  during  the 
recess  of  the  senate,  by  granting  commissions  which  shall  expire  at 
the  end  of  their  next  session."  Section  1769  of  the  Bevised  Statutes 
of  the  United  States  provides:  "The  president  is  authorized  to  fiU  all 
vacancies  which  may  happen  during  the  recess  of  the  senate,  by 
reason  of  death  or  resignation  or  expiration  of  term  of  office,  by  grant- 
ing commissions  which  shall  expire  at  the  end  of  their  next  session 
thereafter.  *  •  *"  The  language  used  in  the  constitution  and  in 
section  1769,  in  reference  to  the  power  of  the  president  to  fill  vacan- 
cies, is  very  much  the  same  language  used  in  the  act  under  consider- 
ation, authorizing  the  president  to  make  temporary  appointments  in 
cases  of  suspended  officers.  The  authorities  on  this  subject — that 
is,  the  nature  and  duration  of  a  temporary  appointment  made  by  the 
president  to  fill  a  vacancy — ^are  that  a  commission  issued  by  the 
president  during  a  recess  of  the  senate  continues  until  the  end  of 
the  next  session  of  congress,  unless  sooner  determined  by  the  presi- 
dent, even  though  the  person  commissioned  shall  have  been  in  the 
moan  time  nominated  by  the  president  to  the  office  and  his  nomina- 
tion rejected.  U.  S.  v.  Kirkpatrick,  9  Wheat.  721;  Cast  of  Isaac 
Hill,  2  Op.  Attys.  Gen.  336;  Gilpin  v.  0' Neil,  8  lut.  Rev.  Beo.  157; 
Ex  parte  Hennen,  13  Pet.  230. 
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It  is  said  this  is  not  a  vacancy,  and  it  is  trne  that  it  is  not  a  va- 
cancy in  the  absolute  sense,  each  aa  results  from  the  death,  resigna- 
tion, or  expiration  of  term  of  office  of  the  incnmbent  of  the  office,  as 
contemplated  by  section  1769  of  tbe  Revised  Statutes.  In  a  case  of 
the  suspension  of  an  officer  there  are  contingencies  upon  the  bap{5en- 
ing  of  which  the  suspended  officer  may  resume  the  duties  of  the  office; 
that  is,  where  the  senate  fails  or  refuses  consent  and  advice  to  the 
nominations  for  office  made  by  tbe  president,  and  if  this  failure  or 
refusal  continues  until  the  end  of  the  session,  and  the  former  incum* 
bent's  time  has  not  then  expired,  he  will  then,  and  not  till  then,  re- 
sume the  duties  of  the  office.  Whether  it  be  a  vacancy  caused  by 
the  death,  resignation,  or  expiration  of  term  of  office  of  the  incum- 
bent of  the  office,  or  whether  it  be  a  suspension  of  an  officer  by  the 
president  under  section  1768,  in  either  case  the  duration  of  the  tem- 
porary appointment  is  the  same;  it  is  to  the  close  of  the  session 
of  the  senate,  subject,  as  we  have  seen,  to  a  concurrence  of  opinion 
and  action  by  the  president  and  tbe  senate,  by  tbe  nomination  and 
confirmation  of  a  person  other  than  the  rejected  nominee  to  the  posi- 
tion. 

Some  eonfnsion  arises  because  the  same  person  designated  for  tbe 
temporary  appointment  was  in  this  case  nominated  to  the  senate'for 
the  permanent  appointment;  but  suppose  the  president,  after  having 
designated  Mr.  Strobaoh  for  the  temporary  appointment,  had  nomi- 
nated Mr.  T.  for  the  permanent  appointment,  and  the  senate  bad  re- 
jected Mr.  T.,  just  as  it  has  rejected  Mr.  Strobach,  for  the  permanent 
appointment,  could  it  be  held  that  the  rejection  by  the  senate  of  Mr.  T. 
for  the  permanent  appointment  affected  the  temporary  appointment 
of  Mr.  S.  ?  To  ask  the  court  to  terminate  the  temporary  appoint- 
ment of  Mr.  Strobach  because  the  United  States  senate  has  rejected 
him  for  the  permanent  appointment,  is  to  ask  the  court  to  act  without 
law  or  logic ;  and  the  proposition  is  not  only  to  do  that,  but  also  to 
terminate  the  suspension  of  Mr.  Osborn,  and  authorize  him  to  resume 
the  duties  of  the  office,  which  is  equally  without  the  authority  of  law. 
The  answer  to  all  that  is  that  the  president  of  the  United  States  has, 
for  reasons  which  the  court  will  presume  to  have  been  sufficient,  sus- 
pended Mr.  Osborn  until  the  close  of  the  present  session  of  the  sen- 
ate, and  has  designated  Mr.  Strobach  as  a  suitable  person  to  perform 
the  duties  of  the  office  in  the  mean  time.  Tbe  Gate  of  Embry,  100 
U.  S.  680,  is  relied  on  by  both  sides  in  support  of  their  respective 
positions.  That  case  is  not  conclusive  here,  because  the  question 
here  was  not  involved,  and  barely  touched  upon  in  the  opinion  of  the 
court.  , 

The  result  of  these  views  is  that  the  motion  is  denied. 
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ThB   OliB   OliBSOH. 
(District  Court,  B.  D.  Witoonski.   May  12i  1884) 

L  LiBBi. — ^Intbbtxnors — 8baiie:;'b  Waqeb— Maritimb  Service. 

Where  interreDors  are  mere  landsmen,  who  procure  cargoes  for  a  vessel  and 
assist  in  loadinj;  them,  they  do  not  perform  a  maritime  service,  and  are  not  en- 
titled to  recover  upon  a  libel  for  seamen's  wages. 

2.  HABmMB  Lien— Phrohase  of  Caboo  bt  Master  of  VBasBL. 

The  master  and  pArt  owner  of  a  vessel  cannot  purchase  a  cargo  on  credit  and 
thereby  create  a  maritime  lien  upon  the  vi-sscl  for  the  purchase  money. 

3.  Snip's  Husband — Duties  and  Powers. 

The  duties  of  a  ship's  husband  are  to  provide  for  the  sea  worthlnwa  of  the  ship, 
to  take  care  of  her  in  port,  to  see  that  she  has  on  board  neceiisary  and  proper 

gapers,  to  make  contracts  for  freight,  and  to  collect  the  returns  therefor ;  but 
e  cannot  borrow  money,  give  a  lion  on  the  freight,  make  Insurance,  or  par- 
chase  a  cargo,  without  spiecial  authority. 

In  Admiralty. 

Markham  dt  Noyes,  for  intervenora. 

J,  E.  Wildish,  for  mortgagee. 

Dyeb,  J.  ObjectioDB  are  filed  to  olalms  made  by  Bernard  Kienast 
and  August  Walkowski  to  a  share  of  the  proceeds  arising  from  the 
sale  of  the  schooner  Ole  Oleson  upon  a  libel  for  seamen's  wages. 
The  interveners  were  employed  as  stone-pickers  by  the  master  of  the 
vessel,  who  was  also  managing  owner,  to  gather  stone  on  the  shore 
of  Lake  Michigan  at  or  near  Alpena,  and  to  assist  in  loading  the 
stone  on  board  as  cargo  to  be  carried  to  Chicago.  While  engaged  in 
this  service  they  lived  and  slept  on  the  vessel  as  she  laid  off  shore; 
and  the  master  testifies  that  when  the  weather  was  each  that  stone 
could  not  be  gathered,  the  sohooner  would  run  into  Alpena,  and  the 
interveners  would  then  lend  a  hand  in  hoisting  sail.  But  they  did 
not  accompany  the  vessel  on  her  voyages,  and  weore  not  employed  as 
seamen,  the  vessel  having  a  full  crew  without  them.  The  only  ques- 
tion is,  was  the  service  which  they  rendered  in  picking  up  stone  for 
the  vessel  a  maritime  service,  and  I  am  constrained  to  hold  that  it 
was  not. 

Three  cases  are  relied  on  in  sapport  of  the  alleged  right  of  these 
claimants  to  payment  from  the  f and  in  the  registry,  namely :  Th« 
Canton,  1  Spr.  Dec.  437;  The  Ocean  Spray,  i  Sawy.  105;  and  The 
Minna,  11  Fed.  Bbp.  759.  These  cases  are  all  distingoiahable  from 
this. 

In  the  case  of  The  Canton,  the  employment  ofthe  libelants  was  to 
load  the  vessel  at  Quincy  with  stone,  not  as  quarrym«n,  but  to  take 
the  ^tone  on  bo^rd  from  a  wharf,  to  navigate  the  veatel  to  Botion,  and 
there  to  onload  her.  As  was  said  by  Judge  Spbaoue,  they  must  have 
been  able  to  "hand-reef  and  steer,"  the  ordinary  test  of  seamanship. 
These  duties  they  performed,  and  so  they  were  not  landsmen  merely, 
but  actually  participated  in  the  navigation  of  ^the  vessel. 
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In  the  ease  of  The  Ocean  Spray,  the  vessel  'went  upon  a  voyage 
for  seal.  The  libelants  shipped  as  sealers,  and  were  hired  to  take 
seal  for  the  vessel  at  a  stipulated  sam  per  month,  and  their  shipping 
agreement  bound  them  also  "to  lend  a  band  on  board  trheuever  they 
were  wanted."  On  the  voyage  they  helped  make  and  reef  sail,  heave 
the  anchor,  and  clear  decks,  bat  did  not  stand  watch.  They-  also 
procured  drift-wood  and  water  for  the  ase  of  the  vessel.  They  thos 
aided  in  the  navigation  and  preservation  of  the  vessel,  and,  as  Judge 
Deady  well  states  the  case,  they  were  co-laborers  in  the  leading  par> 
pose  of  the  voyage.  Upon  the  principle  applicable  to  surgeons, 
stewards,  cooks,  and  cabin  boys,  they  were  to  be  considered  as  mar- 
iners. They  engaged  for  the  voyage,  were  employed  in  promoting 
the  purpose  of  the  voyage,  and  aided  in  the  navigation  of  the  vessel ; 
and,  as  Judge  Deady  says,  without  their  services  the  voyage  must 
have  been  profitless,  because  the  purpose  of  it  could  not  have  been 
accomplished.  Moreover,  the  vessel  was  expressly  pledged  as  secu- 
rity for  the  payment  of  the  wages  of  the  sealers  for  the  round  trip. 

The  case  of  The  Minna  seems  at  first  sight  to  rub  the  case  in  hand 
more  closely.  The  Minna  was  engaged  exclusively  in  fishing.  As 
the  case  is  stated,  she  ran  out  from  Alpena  every  morning  to  the 
fishing  grounds,  threw  her  nets,  made  a  catch  of  fish,  and  returned 
to  port,  where  the  fish  were  discharged  and  prepared  for  market. 
Her  crew  consisted  of  a  master  and  engineer.  The  libelant  was  em- 
ployed as  a  fisherman,  and  though  he  took  no  part  in  the  navigation 
of  the  tug,  bis  contract  required  him  to  go  out  with  the  tug  every  day, 
to  set  and  lift  the  nets,  clean  the  fish,  discharging  the  catch  and  reel- 
ing the  nets  on  shore,  where  he  lodged  at  night.  His  services  were, 
therefore,  as  Judge  Bbown  decided,  in  furtherance  of  the  main  ob- 
ject of  the  enterprise  in  which  the  vessel  was  engaged.  He  assisted 
in  the  main  purpose  of  the  vessel's,  employment.  His  services  were 
mainly  performed  on  board  the  tug,  and  were  necessarily  connected 
with,  and  part  of,  the  service  in  which  the  tug  was  engaged.  They 
were,  therefore,  maritime  in  their  character. 

In  the  case  in  hand  the  intervenors  were  mese  landsmen.  They 
procured  cargoes  on  shore  for  the  vessel,  and  assisted  in  loading  them 
on  board.  In  a  general  sense  their  services  were  in  furtherance  of 
the  vessel's  employment,  but  not  more  so  than  the  services  of  steve- 
dores, and  the  present  weight  of  authority  is  that  stevedores  have  no 
maritime  lien  upon  a  ship  for  services  in  loading  and  stowing  her 
cargo.  'Pavl  v.  Bark  Ilex,  2  Woods,  229,  and  eases  there  cited.  The 
services  of  the  intervenors  were  completed  before  the  voyages  of  the 
vessel  were  begun.  They  did  not  attend  her  upon  her  voyages.  They 
were  laborers  on  shore,  and  the  nature  of  their  contract  was  not  af- 
fected by  the  fact  that  they  obtained  their  meals  and  at  night  slept 
on  board  the  vessel  as  she  laid  off  shore  or  harbor.  In  material  re- 
spects, the  case,  I  think,  differs  from  that  of  The  Minna  and  the  other 
oases  cited,  and  I  shall  sustain  the  objections  to  these  claims  on  the 
▼.20,no.6— 26 
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ground  that  the  services  of  the  interveners  stand  on  the  same  footing 
as  those  of  stevedores.  I  thas  rule,  not  without  some  hesitation,  for, 
as  an  original  question,  I  must  confess  I  have  never  been  able  to  see 
why  the  employment  of  a  stevedore  should  not  be  regarded  entitling 
him  to  a  maritime  lien. 

Objections  are  also  filed  to  a  claim  against  the  proceeds,  in  the 
registry  of  the  court,  of  $248.30,  made  by  one  Robert  Peacock,  which 
claim  arose  upon  the  following  state  of  facts :  The  Oleson,  being  at 
Bay  de  Noquette,  in  Michigan,  her  master,  who  was  half  owner  of 
the  veseel,  purchased  from  Peacock  a  cargo  of  culled  lumber  to  carry 
to  Racine,  Wisconsin,  the  home  port  of  the  vessel.  The  contract  of 
purchase  was  in  writing,  and  was  as  follows : 

"Bat  de  Noqttette,  September  3, 1883. 
"When  schr.  Ole  Olteson  unloads  the  load  of  culls,  she,  by  her  captain,  prom- 
ises to  pay  to  the  order  of  B.  Peacock  the  sum  of  two  hundred  forty-eight 
30-lOU  dollars,  being  the  amount  due  for  the  cargo  now  loaded.  This  lum- 
ber was  sold  the  vessel  so  she  could  make  a  freight.  Interest  after  due  until 
paid.  ScHB.  Olk  Oleson.  of  Bauine, 

"By  her  Captain,  John  Schtjltz." 

The  cargo  was  carried  to  Racine,  was  there  attached  and  sold,  and 
the  demand  of  the  vendor.  Peacock,  for  the  purchase  price  has  ever 
since  remained  unpaid.  The  question  is,  did  Peacock  acquire  a  mar- 
itime lien  on  the  vessel,  for  the  amount  due  him  for  the  lumber,  which 
took  precedence  of  a  prior  mortgage  on  the  vessel  ?  The  instrument 
executed  by  the  master  does  not,  by  its  terms,  purport  to  create  a 
lien.  It  is  true  that  in  the  last  clause  it  is  stated  that  the  lumber 
"was  sold  the  vessel  so  that  she  could  make  a  freight;"  but  it  does 
not,  in  terms,  assume  to  give  the  vendor  of  the  lumber  a  lien.  The 
only  question,  then,  is,  does  the  maritime  law  give  the  vendor  a  lien 
on  the  vessel  from  the  mere  fact  that  the  master  bought  the  cargo 
for  the  purpose  of  earning  freight  ?  Or,  to  state  the  proposition  in 
another  and  more  general  form,  can  a  master  and  part  owner  of  a 
vessel  purchase  a  cargo  on  credit  and  thereby  create  a  maritime  lien 
for  the  purchase  money,  on  the  vessel  ?  So  far  as  the  power  of  the 
master,  acting  simply  in  that  character,  to  bind  the  owners  of  a  ves- 
sel in  the  purchase  of  cargo,  is  concerned,  adjudged  cases  seem  to 
have  settled  the  question,  beyond  controversy,  in  the  negative. 

In  Hathom  v.  Curtis,  8  Greenl.  360,  the  court  said : 

"The  master,  in  his  capacity  as  such,  has  power  to  bind  the  owners  of  the 
ship  in  contracts  relative  to  her  usual  employment  only.  This  power  relates 
merely  to  the  carriage  of  goods  and  the  supplies  requisite  for  the  ship;  but 
the  owners  of  the  ship  cannot  be  bound  by  any  contract  of  the  master  con- 
cerning the  purchase  of  cargo.  To  bind  the  owner  in  such  a  contract  the 
master  must  be  clothed  with  powers  other  than  those  which  are  necessarily 
incident  to  his  offlce  as  commander  of  the  ship.  He  may,  indeed,  act  in  the 
double  character  of  master  and  supercargo  or  consignee,  but  his  power  to  sell, 
cases  of  necessity  excepted,  or  to  purchase  cargo,  flows,  not  from  his  official 
character  as  master,  but  from  special  authority  conferred  for  that  pnrxiose." 
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In  Hewett  v.  Buck,  17  Me.  158,  Judge  Shbplbt  held  thai — 

"The  master  may  bind  the  owners  by  bia  contracts  relating  to  the  usual 
employment  of  the  vessel  in  the  carriage  of  goods,  but  has  no  power  as  such 
to  purchase  a  cargo  on  their  aiicount.  The  ship's  husband  or  managing  owner 
may  bind  the  owners  for  the  outfit,  care,  and  employment  of  the  vessel,  but 
has  no  power  to  purchase  a  cargo  on  the  credit  of  the  owners."  Citing,  in 
support  of  the  last  proposition,  Bett  v.  Humphries,  2  Starkie,  2S6. 

The  rule  thus  laid  down  in  8  Greenl.  and  17  Me.  is  also  asserted 
witbont  qualification  in  Newhall  v.  Dtmlap,  14  Me.  180,  and  Lyman 
T.  Redimn,  28  Me.  289. 

In  Naylor  v.  Baltzell,  Taney,  Deo.  55,  Chief  Justioe  Taitbt  said: 

"The  master  has  a  right  to  contract  for  the  employment  of  the  vessel  under 
circumstances  of  necessity,  and  the  owners  will  be  bound  by  it;  but  this 
right  is  derived  from  the  Maritime  Code,  which  is  founded  on  the  general 
usage  and  convenience  of  trade,  and  which  has  been  adopted  to  a  certain  ex- 
tent by  all  commeicial  nations.  The  authority  of  the  master  is  limited  to 
objects  connected  with  the  voyage,  and  if  he  transcends  the  prescribed  limits, 
his  acts  iHicome,  in  legal  contemplation,  mere  nullities,  and  it  is  incumbent 
on  the  creditor  to  prove  the  actual  existence  of  the  necessity  of  those  things 
whicii  gave  rise  to  his  demand." 

If,  then,  the -master,  acting  in  bis  official  character  of  master,  has 
not  the  power  to  make  a  purchase  of  cargo,  and  bind  the  owners'  of 
the  vessel,  it  would  seem  quite  logically  to  follow  that  he  could  not, 
in  such  a  transaction,  bind  the  vessel.  This  right  to  make  engage- 
ments  on  the  credit  of  the  vessel  being  restricted  to  cases  of  neces- 
sity, he  would  seem  to  have  no  greater  aathority  to  purchase  a  cargo, 
and  thereby  create  a  lien  on  the  vessel,  than  by  the  same  act  to  bind 
the  owners.  The  rule  in  the  one  case  has  not  been  more  unquali- 
fiedly laid  down  than  in  the  other.  "The  master,  acting  as  an  agent, 
is  limited  and  restricted  in  his  power,  and  can  pledge  his  vessel  only 
in  case  of  necessity  for  the  purpose  of  repairs,  and  other  things  in- 
dispensable to  the  prosecution  of  the  voyage.  It  is  for  the  conven- 
ience of  commerce  that  he  should  have  authority  to  pledge  his  vessel 
for  the  security  of  a  foreign  creditor  who  might  furnish  the  means  of 
relieving  his  necessities.  But  such  power  ought  to  be  well  guarded, 
and  confined  to  cases  coming  within  the  reason  of  the  rule.  It  is, 
therefore,  incumbent  on  the  creditor  to  show  that  the  advances  were 
made  for  repairs  and  supplies  necessary  for  effectuating  the  objects 
of  the  voyage,  or  the  safety  and  security  of  the  vessel.  The  master 
would,  therefore,  have  no  right  to  pledge  the  vessel  for  advances  to 
purchase  a  cargo."  The  Mary,  1  Paine,  674.  And,  certainly,  if  he 
could  not  create  a  lien  on  the  vessel  for  advances  to  purchase  a  cargo, 
he  could  not  create  such  lien  by  a  direct  purchase  of  the  cargo  on 
credit,  in  favor  of  the  vendor. 

Attempt  was  made  on  argument  to  liken  this  case  by  analogy  to 
one  of  bottomry.  But  the  analogy  fails,  because  some  of  the  well- 
known  essentials  of  a  marine  hypothecation  of  that  character  are  not 
here  shown.    Moreover,  so  far  as  the  power  of  the  master  to  execute 
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an  instrument  of  bottomry  is  concerned,  it  is  limited  to  the  neeessities 
of  the  ship.  If,  then,  according  to  the  rule  laid  down  in  the  adjudged' 
oases,  it  was  beyond  the  power  of  the  master,  acting  in  that  oapaeitv 
alone,  to  oreate  a  lien  on  the  vessel  for  the  purchase  price  of  the  cargo, 
is  the  rule  changed  or  affected  by  the  fact  that  the  master  was  part 
owner  of  the  vessel  ?  It  is  to  be  observed  that  the  other  part  owner 
was  not  present  and  did  not  participate  in  the  transaction.  We  have 
seen  that  the  ship's  husband  or  managing  owner  has  no  power,  vir- 
tute  officii,  to  purchase  a  cargo  on  the  credit  of  .the  owners.  In  the 
case  of  The  Mary,  supra,  it  was  held  that  the  owner  of  the  ship,  hav- 
ing absolute  control  over  his  property,  has  a  right  to  pledge  his  ves- 
sel for  money  borrowed  for  any  purpose  to  be  applied  to  repairs,  out- 
fits, or  other  necessaries,  or  to  the  purchase  of  a  cargo.  This  was 
held  in  a  case  where  the  owner  had  executed  a  bottomry  bond  for 
the  payment  of  money  advanced  for  repairs,  outfit,  and  other  disbarae- 
ments  for  the  use  of  the  vessel,  and  to  enable  her  to  perform  her  voy- 
age. But  the  duties  of  the  ship's  husband  are  in  general  to  provide 
for  the  seaworthiness  of  the  ship,  to  take  care  of  her  in  port,  to  see 
that  she  has  on  board  all  necessary  and  proper  papers,  to  make  con- 
tracts for  freight,  and  collect  the  freight  and  all  returns.  1  Bell, 
Comm.  (4th  Ed.)  p.  410,  §  4S8;  Id.  (5th  Ed.)  504.  But  he  oannot 
borrow  money,  nor  give  up  the  lien  for  freight,  nor  insure,  nor  pur- 
chase a  cargo  fcx  the  owners  without  special  authority.  1  Pars.  Shipp. 
&  Adm.  110.  Part  owners  are  not,  by  virtue  of  such  ownership, 
copartners.  The  general  rules  of  co-tenancy  apply,  and  controlling 
authority  would  have  to  be  produced  before  I  could  be  persuaded  to 
bold  that  a  part  owner  can  by  implication  bind  the  vessel  for  the  pur- 
chase price  of  a  cargo,  thereby  displacing  other  existing  liens.  It 
would  be  a  dangerous  power  to  lodge  either  in  the  master,  or  manag- 
ing or  part  owner,  for  in  carrying  such  a  cargo  the  vessel  would  he 
simply  carrying  the  property  of  her  owner,  and  if  he  chose  not  to  pay 
for  it,  the  result  would  be,  according  to  the  doctrine  here  oontendod 
for,  that  prior  liens  would  be  entirely  defeated,  or  at  best  outranked, 
by  a  demand  that  had  its  origin  in  private  speculation,  rather  than  in 
such  necessities  of  the  vessel  as  arise  in  her  employment  in  naviga- 
tion, and  as  constitute  the  basis  of  a  lien  in  admiralty. 

The  objections  to  the  claim  of  the  intervener  Peacock  are  sustained. 
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I 

Thb  Haxtik  M.  Bajs. 

{Dittriet  Court,  8.  V.  New  York.    }/l»y  21, 1884.) 

1.  MARimng  Limr— Btevkdorks — ■Wobkmkn— CoiitATBRAL  Prohkb. 

Tlio  work  of  a  iteTodore  in  loading  or  nnloading  cargo  is  &  maritime  service, 
within  the  deflaition  of  tho  supreme  court  in  Int.  Oo.  v.  Dwnham,  11  Wali.  26. 
It  is  maritime  because  it  "  relates  to  a  maritime  transaction,"  and  is  rendered 
in  the  discharge  of  the  maritime  obligation  which  the  ship  owes  to  the  goods. 
^Teid,  therefore,  that  a  lien  should  no  longer  be  denied  to  workmen  rendering 
stevedore's  service  to  foreign  vessels. 

2.  Same— Workmen— CoLLATKKAL  Phomise. 

Workmen  employed  solely  by  the  head  stevedore,  under  the  modern  usages  of 
business,  are  presumed  to  know  that  tbej  must  look  to  him  only  for  their  pay, 
and  hence  have  no  lien  upon  the  ship,  nor  have  they  a  lien  on  the  captain's 
collateral  promise  as  to  past  services ;  but  where'  they  work,  either  upon  the 
captain's  direct  employment,  or  upon  the  faith  of  his  promise  that  he  will  see 
them  paid,  the  workmen  are  entitled  to  a  lien,.a8  provided  by  tho  CoAsulAt  de 
la  Mer. 

In  Admiralty. 

J.  A.  Hyland,  for  libelants. 

Benedict,  Toft  dc  Benedict,  tot  claiman'ts. 

Brows,  J.  This  libel  was  filed  by  sevexal  persons  claiming  wages 
due  them  for  stevedore  work  in  unloading  a  eargo  of  logwood  from 
the  brig  Hattie  M.  Bain,  in  September,  1881.  The  head  stevedore 
was  one  MoAUister,  by  whom  most  of  the  libelants  were  originally 
employed.  In  their  behalf  it  is  claimed,  however,  and  the  testimony 
shows,  that  a  namber  of  them,  at  least,  being  informed  that  McAllister 
was  not  to  be  trusted  to  pay  them,  went  to  the  captain  and  told  him 
that  they  could  not  trust  McAllister,  and  would  stc^  work  unless  the 
captain  would  see  them  paid;  and  that  the  captain,  being  in  baste 
for  the  discharge  of  the  cargo,  promised  that  he  would  see  that  they 
were  paid.  The  captain  admits  that  on  the  last  day  he  employed 
two  of  the  men,  but  he  denies  that  he  employed  or  promised  to  pay 
any  others. 

As  respects  those  workmen  to  whom  the  captain's  promise,  if  any, 
was  collateral  only  to  the  obligation  of  McAllister,  and  who  did  not 
work  on  the  faith  of  the  captain's  promise,  no  recovery  can  be  had ;  for 
it  was  McAllister's  debt,  and  it  is  impossible,  under  the  present  known 
customs,  that  workmen  engaged  by  the  head  stevedore  should  not  un- 
derstand that  they  must  look  to  him  for  their  pay.  The  old  law  of 
the  Consulado  expressly  provided  that  where  the  workmen  knew  the 
work  was  done  by  a  contractor  by  the  job  the  ship  could  not  be  seized. 
Vol.  2,  c.  54,  §  83 ;  The  Mark  Lane,  18  Fed.  Rep.  800.  But  the  Con- 
sulado also  declares  that  if  the  patron  (captain)  promise  to  pay  the 
workmen,  and  they  work  on  the  faith  of  it,  though  the  work  be  let  out 
to  a  contractor  by  the  job,  that  promise  must  be  made  good.  Chap- 
ter 54,  §  85.  Where  the  original  employment  is  by  another,  and  th(k 
alleged  promise  by  the  master  is  disputed,  no  liability  of  the  ship  can 
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be  admitted,  unless  the  court  is  clearly  satisfied  that  the  wor^  itself 
was  done  on  the  faith  of  the  master's  promise ;  a  subseqaent  promise 
by  the  master  to  see  the  men  paid  is  a  more  collateral  promise, 
and  insufficient.  In  the  present  case,  I  think  this  is  made  out  in  re- 
gard to  only  five  of  the  libelants,  and  I  therefore  allow  as  follows : 
Grant,  $2.70;  Boyle,  $33.50;  Kehoe,  $11.50;  John Hammill,  $1.95; 
Thomas  Hammill,  $1.95;  and  I  disallow  the  other  claims. 

The  other  defense  is  that  no  lien  exists  for  stevedores'  services,  on 
the  ground  that  the  service  is  not  a  maritime  service.  That  was  for- 
merly the  rule  followed  in  this  district.  It  is  not  to  be  denied  that 
the  supreme  court  has  sanctioned  a  more  enlarged  view  of  what  is 
comprehended  under  a  maritime  service  than  that  which  formerly 
prevailed  in  this  country.  In  Ins.  Co.  v.  Dunham,  11  Wall.  26,  the 
court  say : 

"As  to  contracts  it  has  been  equally  well  settled  that  the  English  rule,  which 
concedes  j'lrisdiction,  with  a  few  exceptions,  only  to  contracts  made  upon  the 
sea,  and  to  be  executed  thereon,  (making  locality  the  test,)  is  entirely  inad- 
missible, and  that  the  true  criterion  is  the  nature  and  subject-matter  of  the 
contract;  as  whether  it  was  a  maritime  contntct,  having  reference  to  mari- 
time service  or  maritime  transactions." 

The  ship  is  bound  to  make  proper  stowage,  and  proper  discharge 
of  the  cargo;  for  any  breach  of  duty  in  either  the  ship  is  liable,  and 
a  maritime  lien  arises,  because  the  obligation  is  maritime.  Suits  for 
the  enforcement  of  liens  arising  from  the  breach  of  these  obligations 
are  of  frequent  occurrence;  and  there  is  no  dispute  either  as  to  the 
lien  in  such  cases,  or  as  to  the  maritime  character  of  the  ship's  ob- 
ligation properly  to  stow  and  discharge  cargo.  But  if  the  ship's  ob- 
ligation is  maritime,  the  service  rendered  to  the  ship  in  discharg- 
ing that  obligation  must  be  maritime  also.  In  the  language  of  the 
supreme  court,  it  "has  reference"  exclusively  "to  a  maritime  transac- 
tion." Every  service  rendered  to  the  ship  in  discharging  her  own 
maritime  obligations  must  be  held  to  be  maritime,  and,  if  the  ves- 
sel is  in  a  foreign  port,  will  give  a  maritime  lien  for  such  service. 
The  subject  has  been  so  fully  discussed  by  Choate,  J.,  in  the  case  of 
The  Windermere,  2  Fed.  Rep.  722;  by  Benedict,  J.,  in  The  Circas- 
sian, 1  Ben.  209,  and  The  Knte  Tremaine,  5  Ben.  60;  by  Lowell, 
J.,  in  The  O.  T.  Kemp,  2  Low.  482;  and  by  Deady,  J.,  in  The  Can- 
ada, 7  Fed.  Rep.  119, — that  I  have  nothing  to  add  beyond  what  is 
there  stated  in  support  of  a  stevedore's  lien. 

In  the  case  of  The  Thames,  10  Fed.  Rep.  848,  this  court  held  that 
a  shipping  broker  has  no  lien  for  services  in  procuring  a  charter- 
party,  on  the  ground  that  this  was  clearly  separable,  as  a  preliminary 
service  leading  to  a  maritime  contract,  and  was  not  of  itself  a  maritime 
service.  The  services  of  such  a  broker  are  no  part  of  the  obligation 
of  the  ship  to  the  goods,  and  therefore  separated  by  a  clear  line  of 
division  'rom  services  like  those  of  a  stevedore,  which  are  rendered 
in  the  discharge  of  a  maritime  obligation. 
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Entertaining  no  doubt  that  stevedores'  seryices  are  maritime  within 
the  definition  of  the  supreme  court,  the  lien  to  which  they  who  render 
such  services  are  justly  entitled,  by  the  general  principles  of  the  mar- 
ine law,  should  no  longer  be  denied  them  when  the  services  are 
rendered,  as  in  this  case,  to'  a  foreign  vessel.  The  Jibelants  are, 
therefore,  entitled  to  a  decree  for  the  amounts  above  specified;  bat 
as  the  case  is  the  first  in  which  this  lien  has  been  directly  allowed  in 
this  district,  it  will  be  without  costs,  except  the  clerk's  and  marshal's 
fees.  V 


Howard  and  others  v.  The  Manhattan  No.  12  and  her  Cargo. 

Sahb  v.  Thb  Two  Bbothbbs  and  her  Cargo. 

( Ditiriet  Court,  D.  Uonnectieui.    KHy  15, 18S4) 

1.  BAbVAeB. 

Where  a  tng  Jncurs  not  the  slightest  danger,  and  very  little  trouble,  in  resr 
cuing  a  barge  that  is  in  no  immediate  danger,  and  will  be  aided  by  some  other 
boat,  the  compensation  for  salvage  service  should  be  as  small  as  possible,  but 
it  must  be  more  than  would  be  allowed  for  more  towage  service. 

2.  Libel — Balvaob. 

When  an  unemployed  tug  happened  to  meet  a  barge  accidentally  adrift  in  a 
harbor,  and  performed  the  common  sorrice  of  picklni;  her  up  and  towing  her 
to  a  convenient  wharf,  held,  that  nothing  like  excessive  compensation  would  be 
allowed  as  salvage,  and  that,  the  captain  having  rendered  a  bill  indicating  his 
and  the  tug-owner's  estimate  of  the  value  of  the  service,  a  greater  amount 
would  not  be  allowed  in  a  libel  p.'occeding  in  rem. 

In  Admiralty. 

Alexander  dt  Ash,  for  libelants. 

Carpenter  db  Mosher,  for  claimants. 

Shipman,  J.  These  are  two  libels  in  rem  by  the  owners,  master, 
and  crew  of  the  N.  8.  Briggs,  to  recover  salvage  for  services  rendered 
at  the  same  time  to  two  barges  owned  by  different  persons.  The  two 
cases  were  tried  .at  the  same  time,  and  the  facts  are  as  follows : 

On  September  13,  1883,  the  steam-tug  James  McMahon,  having  in  tow  the 
canal-boat  Manhattan  No.  12  on  her  starboard  side,  and  the  canal-boat  Two 
Brothers,  and  the  chunker  L.  0.  &  Nav.  Co.  2104  on  her  port  side,  was  pro- 
ceeding through  Hell  Gate,  bound  east.  When  near  what  is  marked  on  tlie 
chart  as  "Scaly  Bock,"  on  the  Long  island  shore,  and  heading  towards  Ward's 
island,  the  McMahon  was  run  Into  by  the  iron  steam-boat  Cepheus,  which 
came  up  astern.  The  force  of  the  collision  broke  the  tow  loose  from  the 
tug.  The  tug-boat.  In  a  sinking  condition,  proceeded  to  Port  Morris.  The 
Two  Brothers'  and  the  chunker  remained  faJstened  together  and  drifted  up 
in  the  channel.  The  Manhattan  No.  12  drifted  towards  the  Long  island  shore. 
Tl;«  collision  happened  about  S:  45  or  4  P.  M.  The  day  was  fine,  and  there  was 
a  slight  breeze  from  the  west  or  south-west,  and  the  tide  was  strong  tlood. 
At  tliis  time  the  libelants'  tug  K.  S.  Briggs  Wiis  coming  through  the  gate, 
bound  for  New  York.  She  was  retu  ruing  after  taking  a  bark  to  Whitestone, 
und  bad  no  tow.    She  first  started  to  pick  up  the  Two  Brothers  and  the 
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chunker,  which  were  drifting  together  up  in'  the  tide.  Bat  when  her  captain 
saw  the  position  of  the  Manhattan  No.  12  be  altered  his  course  and  went 
towards  her,  because  he  judged  that  the  other  two  boats  would  not  come  to  harm 
before  he  got  back,  "if  he  was  not  too  long."  The  Manhattan  So.  12  by  this 
time  was  close  in  shore.  The  shore  was  rocky,  and  she  touched  a  rock  once 
and  injured  herself  somewhat.  The  Briggs'  backed  her  stern  up  to  the  Man- 
hattan's bow,  got  a  line  out  and  worked  her  off  until  the  Briggs  could  safely 
take  the  boat  along-side,  when  she  did  so  and  made  fast.  The  tug  was  skill- 
fully managed  by  an  experienced  captain,  and  by  careful  handling  succeeded 
In  doi  ng  the  work  without  damage  to  herself  or  Lo  tiie  barge.  She  then  picked 
up  the  other  two  boats  without  dilHculty,  took  thera  along-side,  and  went  with 
the  three  boats  to  Port  Morris,  where  they  arri veil  about  4: 30  P.  M.  Tlie  time 
occupied  in  the  service  was  abont  three-quarters  of  an  hour.  If  the  Briggs 
had  not  picked  up  the  Two  Brothers  she  was  in  no  danger  of  getting  ashore 
before  assistance  would  have  been  furnished. 

The  owners  of  the  Briggs  presented  bills  on  September  14, 1883,  for  saving 
the  three  boats,  to  Daniel  McWilliams,  the  owner  of  the  James  McMahon, 
whom  at  the  time  the  owners  of  the  Briggs  supposed  to  be  the  owner  of  the 
three  saved  boats.  The  bills  against  the  chunker  and  the  Two  Brothers  were 
850  each,  and  the  bill  against  the  Manhattan  was  $200.  The  owners  of  the 
Two  Brotbeis  and  of  the  Manhattan  had  their  ofiSce  in  the  same  building 
which  Daniel  McWilliams  occupied.  He  did  not  leli  the  libelants,  when  the 
bills  were  presented,  who  the  respective  ownere  were,  although  he  know,  but 
told  the  collector  to  see  the  iron-steam-boat  company.  The  libels  were  brought 
on  September  15th,  in  order  to  hold  the  cargoes.  The  value  of  the  Two  Broth- 
ers was  $1,200,  and  the  value  of  her  cargo  was  $1,160.  The  value  of  the 
JManhattan  was  82,600,  and  the  value  of  her  cargo  was  81,350.  Each  l)arge 
was  drifting  without  motive  power,  and  was  helpless.  The  service  to  each 
was  a  salvage  service. 

The  Briggs  incurred  not  the  slightest  danger  and  very  little  trouble 
in  the  service  to  the  Two  Brothers.  She  was  in  no  immediate  danger, 
and  if  the  Briggs  had  not  helped  her,  some  other  boat  would  have 
furnished  the  necessary  aid.  The  compensation  should  be  more  than 
would  be  allowed  for  a  mere  towage  service,  but  should  be  as  small 
as  possible  for  a  salvage  service.  If  no  one  had  promptly  gone  to 
the  relief  of  the  Manhattan  she  would  probably  have  drifted  upon  the 
rocks  and  would  have  been  seriously  damaged.  An  effort  is  made  to 
show  that  the  Briggs  was  in  peril ;  that  her  engine  was  in  danger  of 
stopping  or  catching  upon  the  center,  and  that  she  might  have  struck 
upon  a  rock.  I  do  not  think  that  she  was,  or  that  her  captain  con- 
sidered  himself  to  be  in  any  danger  which  bis  good  judgment  could 
not  avoid  or  overcome.  The  amount  of  the  bill  which  was  presented 
by  one  of  the  owners,  and  which  was  made  out  by  the  captain,  indi- 
cated his  and  the  owner's  estimate  at  the  time  of  the  value  of  the 
service.  The  libelants  now  seek  to  recover  $500.  If  the  bill  had 
been  paid,  I  think  that  all  claims  both  against  barge  and  cargo  would 
have  been  thereby  paid  in  full.  The  amount  named  in  the  bill  is  al- 
lowed upon  the  gronnd  that  the  Manhattan  was  close  inshore  when 
she  was  picked  up.  I  do  not  think,  when  an  unemployed  tug  happens 
to  meet  a  barge  accidentally  adrift  in  or  about  the  harbor  of  Nevr 
York,  and  performs  the  conimon  service  of  picking  her  up  and  towr 
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ing  her  lo  «  oonvement  wharf,  that  auTthing  like  excessive  eompen- 
Bation  should  be  allowed. 

Let  there  be  a  decree  in  favor  of  the  libelants  against  the  Manhat* 
tan  No.  12  and  her  cargo  for  the  sum  of  $200  and  costs,  and  a  decree 
in  favor  of  the  libelants  against  the  Two  Brothers  and  her  cargo  for 
$25  and  costs. 

The  owners,  masters,  and  crew  are  all  represented  by  one  proctor, 
and  I  think  that  no  apportionment  of  these  sums  need  be  made,  be;- 
cause  thej  will  probably  easily  agree.  If  no  agreement  is  reachedj 
application  for  an  apportionment  may  be  made  hereafter. 


The  Hettib  Elus.^ 

{DUlriet  Court,  E.  D.  Loutiiana.    March,  1884.) 

Deck- Load, 

With  reference  to  cargo  stowed  on  deck,  the  ship  Is  not  liahle  as  a  common 
carrier,  bat  its  Hability  in  this  case  is  limited  to  ordinary  care,  i.  «.,  such  degree 
of  care  aa  a  prudent  owner  would  exercise.  If  the  loss  was  the  result  of  tlis 
negl-rcncc,  want  of  skill  and  care  of  the  master,  the  liability  of  the  ves«el  is 
establibhed.    Zater«nee  v.  Minium,  17  How.  Ill,  followed. 

In  Admiralty. 

E.  H.  Farrar,  for  libelants. 

James  R.  Beckwith,  for  claimants. 

BiLLiNGS,  J.  This  is  a  suit  to  recover  the  value  of  lumber  shipped 
from  Tensas  river  or  Bay  Minette,  Mississippi,  to  this  port.  The 
lumber  was,  with  the  knowledge  of  the  libelants,  who  were  owners, 
stowed  on  deck.  There  was  a  storm,  and  the  preponderance  of  evi- 
dence establishes  that  the  lumber  was  jettisoned.  There  was  no  bill 
of  lading  or  other  contract  in  writing.  The  testimony  as  to  usage, 
with  reference  to  the  liability,  fails  to  edtablish  any  ouston  which  could 
vary  the  liability  which  the  law  imposes  upon  the  vessel  as  to  prop- 
erty thus  stowed.  With  reference  to  cargo  stowed  on  the  deck  the 
ship  is  not  liable  as  a  common  carrier,  but  its  liability  in  this  case  is 
limited  to  ordinary  care ;  i.  e.,  such  decree  of  care  as  a  prudent  owner 
would  exercise.  Launrenee  v.  Minturn,  17  How.  111.  The  case  shows 
the  jettison  occurred  to  save  the  vessel  and  the  mariners  from  destruc- 
tion, and  leaves  the  sole  question  of  fact  to  be  decided:  Did  the  un^ 
skillfulnesB  of  the  master  expose  the  vessel  and  cargo  to  the  danger 
or  peril  from  which  the  loss  arose?  Thd  allegation  in  the  libel  is 
that  "the  loss  was  the  result  of  the  negligence,' want  of  skill  and  care 
of  the  master."  If  this  allegation  is  maintained,  the  liability  of  the 
vessel  is  established.    Lawrence  t.  Mintum,  tnpra. 

1  Reported  by  Joseph  F.  Homor,  Esq.,  of  the  New  Orleans  bar. 
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-  In  Shackelford  v.  Wileox,  9  La.  33,  89,  the  cdnrt  says;  "In  rela- 
tion to  underwriters  without  special  agreement,  and  in  relation  to 
other  owners  of  the  cargo  under  deck,  in  case  of  jettison,  it  is  ^ell 
settled  that  goods  on  deck  form  no. part  of  the  cargo.  *  *  *  As 
between  the  owner  and  the  carrier,  it  is  otherwise,  and  the  carrier  is 
bound  by  the  same  obligation  as  for  the  rest  of  the  cargo,  save  only 
the  damage  which  may  result  from  its  exposed  situation." 

In  New  Jersey  Steam  Nav.  Co.  y.  Merchants'  Bank,  6  How.  344, 
3S3,  the  court  say  "the  vessel  was  not  exempt  from  ordinary  care  in 
the  management  of  tfie  vessel  by  the  master  and  hands." 

These  last  tnro  cases  establish  the  law  to  be  that  when  the  cargo 
is  stored  on  the  deck,  the  burden  of  proof  is  on  the  shipper.  Does, 
then,  the  evidence  establish  want  of  oniinary  skill  in  the  management 
of  the  vessel  ?  The  facts,  as  detailed  by  the  master  and  the  witness, 
John  Brown,  are  that  the  schooner  came  through  Grant's  Pass  Sat- 
urday morning.  Towards  night  a  heavy  fog  came  on,  with  increasing 
wind.  At  Bound  island  they  took  in  the  mainsail  and  sailed  on  be- 
fore and  after  dark,  the  master  being  uncertain  of  his  whereabouts, 
or  even  his  direction  or  course.  In  the  night  the  vessel  went  upon 
Dog  keys,  where  the  lumber  was  jettisoned.  It  was  easy  for  the 
schooner  to  have  anchored  in  closed  waters  and  to  have  waited  until 
the  fog  broke,  and  not  to  have  sailed  on  without  knowledge  of  local* 
ity,  and  not  have  attempted  to  navigate  the  vessel  square  bowed  in  au 
open  sound  full  of  shoals.  But  for  this  want  of  skill  or  care  the  logs 
would  not  have  occurred. 

Let  there  be  judgment  for  the  libelant. 


The  Nabbaoansett. 

{(Xreuit  Court,  D.  Rhode  Island.    May  21, 1884.) 

Libel — Neglioenck — Pbepondkbawcb  ok  TasriMomr. 

When  a  libelant  makes  ont  a  case  of  neKligence  bj  a  dear  ineponderancfl 
of  testimony,  a  decree  will  be  enteied  in  bis  favor. 

In  Admiralty. 

Miner  d  Roelker,  for  libelants. 

Thurston,  Ripley  d  Co.,  for  claimant. 

Colt,  J.  On  October  15,  1882,  the  steam-tug  Narragansett,  hav- 
ing the  barges  Manhattan  and  Union  in  tow,  when  neair  and  to  the 
westward  of  Point  Judith,  deeming  it  imprudent  to  round  the  point 
owing  to  the  force  of  the  wind,  determined  to  turn  back  and  seek  the 
nearest  harbor.  The  turn  was  made  inshore.  The  tug  turned  about, 
and  w^u  heading  to  the  wastivacd,  but  the  barge  Manhattan,  when 
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nearl;  aroand,  strnck  something.  She  waa  towed  antil  within  two 
miles  of  Watch  Hill,  and  then  sank  in  shallow  water.  On  board  was 
a  cargo  of  coal,  valued  at  $6,500,  which  was  almost  a  total  loss.  The 
coal  was  shipped  by  W.  H.  Jonrdan,  and  insured  against  loss  in  the 
Providence  Washington  Insnrance  Company.  The  company,  having 
paid  the  loss,  now  brings  this  libel  against  the  tug  Marragansett,  al- 
leging  negligence  and  unskillful  conduct  on  the  part  of  those  navi- 
gating her. 

About  two  miles  to  the  westward  of  Point  Judith  lies  a  reef  ot 
rooks  nearly  three-quarters  of  a  mile  long,  well  known  to  mariners, 
and  marked  upon  the  charts,  called  Squid's  ledge,  and  the  libelant 
charges  that  the  barge  was  negligently  towed  npon  this  ledge.  °  This 
is  denied  by  the  claimant,  the  Eastern  Transportation  Company.  On 
the  part  of  the  libelant  the  evidence  has  been  mainly  directed  towards 
proving  that  the  barge  ran  upon  Squid's  ledge.  The  claimant,  on  the 
other  hand,  seeks  to  show  that  the  position  of  the  tug  and  barges  at 
-the  time  of  the  accident  was  west  and  south  of  the  ledge,  and  that  the 
Manhattan  must  have  struck  some  unknown  obstruction,  probably 
the  sunken  wreck  of  a  mud-digger. 

The  libelant  undertakes  to  eptablish,  by  numerous  eye-witnesses  at 
different  points  on  the  shore,  that  from  the  location  of  the  barge  at 
the  time  she  must  have  been  on  Squid's  ledge.  Some  nine  witnesses 
are  called  who  saw  the  occurrence  from  Point  Judith,  whose  testi- 
mony clearly  locates  the  barge  in  the  range  of  the  ledge  looking  west. 
A  large  number  of  witnesses  on  the  Rhode  Island  shore,  to  the  north- 
ward, place  the  barge  in  the  range  of  the  ledge  looking  south.  By 
the  first  class  of  witnesses  it  is  said  an  east  and  west  range  is  shown, 
by  the  second  a  north  and  south,  and  ^bus  by  a  cross-range  it  is 
claimed  the  location  is  fixed  with  great  certainty.  In  our  opinion, 
the  libelant  has  submitted  an  amount  of  evidence  to  establish  this 
point  which  is  neither  met  nor  overcome  by  any  proof  offered  by  the 
claimant.  The  testimony  of  these  observers,  more  than  20  in  num- 
ber, who  saw  the  accident  from  different  positions,  though  disagreeing 
in  some  respects,  and  perhaps  the  more  honest  for  that,  leave  but 
little  doubt  that  the  barge  struck  the  ledge.  We  do  not  deem  it  nec- 
essary to  take  up  this  testimony  in  detail.  The  witnesses  on  Point 
Judith  locate  Squid's  ledge  by  ranges  from  objects  on  the  point,  and 
the  fact  is  shown  that  at  the  time  of  turning  back  the  tug  and  tow 
were  in  range  of  it.  Most  of  the  witnesses  on  the  point  think  the  tug 
came  down  over  the  southerly  end  of  the  ledge  and  went  back  about 
the  center;  one  witness  is  positive  she  came  down  outside,  but  went 
back  in  range  of  it.  Whatever  may  be  those  differences  in  the  opin- 
ion of  individual  witnesdes,  the  substance  of  their  testimony,  taken  as 
a  whole,  proves  that  the  barge  at  the  time  of  the  accident  was  in  the 
direct  range  of  the  ledge.  And  so  of  the  witnesses  to  the  northward, 
on  the  Rhode  Island  shore.  Their  testimony  does  not  agree  in  par- 
ticulars.    They  locate  the  ledge  by  different  means.     Some  had  no 
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particalar  ranges  to  go  bj;  others  had  ranges.  Some  locate  the  ledge 
by  the  water  breaking;  other  witnesses,  especially  those  at  Point  Ja- 
dith,  do  not  think  the  water  broke  on  the  ledge  that  morning.  Be 
this  as  it  may,  taking  the  two  classes  of  testimony  as  a  whole,  we 
cannot  but  oome  to  the  conclnsion  that  the  libelant  has  fairly  made 
oat  by  cross-ranges  that  the  barge  was  on  the  ledge  when  the  acci- 
dent occurred. 

We  do  not  think  this  mass  of  testimony  is  overthrown  by  the  claim- 
ant's witnesses.  Horace  Tucker,  an  eye-witness,  says  the  vessels 
were  ia  the  vicinity  of  Squid's  ledge,  but  outshore  of  it.  Walter  J. 
Watson,  who  lives  at  Point  Judith,  testified  that  in  his  judgment  they 
had  not  got  up  as  far  as  the  ledge,  but  he  does  not  say  they  were  not 
in  range  of  it  looking-west.  George  C.  Whaley,  called  by  the  libel- 
ant,  furat  thought  they  were  east  of  the  ledge,  but  afterwards  finds  he 
was  mistaken,  and  thinks  they  were  west  of  it.  Wanton  B.  Carpen- 
ter testifies  that  the  tug  and  barges  were  on  a  ranga  of  the  telegraph 
pole  and  bath-house  from  a  point  on  the  piazza  of  his  hotel  at  Bocky 
Point,  and  that  this  range  would  bring  them  south-west  of  Squid's 
ledge.  Subsequeutly,  George  T.  Lampbear,  surveyor,  on  behalf  of 
the  libelant,  took  the  bearings  from  the  same  point  on  the  hotel  pi- 
azza of  the  range  over  the  telegraph  pole  and  bath-house,  the  result 
being  as  indicated  by  him  on  the  chart,  that  the  Carpenter  range  in 
fact  crosses  the  ledge.  After  this,  Mr.  Carpenter  and  Capt.  Leete, 
of  the  Manhattan,  again  took  an  observation  one  morning  in  January 
last,  after  a  severe  storm,  when  the  water  was  breaking  on  the  ledge. 
They  found  the  water  did  not  break  in  the  range  testified  to  by  Mr. 
Carpenter,  and  therefore  it  is  claimed  the  ledge  is  not  located  in  that 
range,  so  that  the  tug  and  barges  must  have  been  outside  the  ledge, 
as  first  stated  by  him.  This  is  the  extent  of  the  claimant's  evidence 
from  eye-witnesses  on  the  shore.  The  most  important  witness  for 
the  defense  is  Mr.  Cnrpenter.  It  must  be  admitted,  however,  that 
doabt  is  thrown  upon  the  accuracy  of  his  judgment,  as  to  the  location 
of  the  ledge  by  the  surveyor,  Lamphear.  Taking  the  claimant's  evi- 
dence of  this  class  as  a  whole,  it  can  hardly  be  said  to  seriously  affect 
the  full  and  positive  testimony  of  the  libelant. 

The  statements  of  those  on  board  the  tug  and  barges  are  conflict- 
ing. Owing  to  the  interest  of  the  parties,  and  fcOr  other  reasons,  we 
ought  not  to  attach  to  it  the  same  weight  as  to  the  class  of  testimony 
we  have  just  considered.  The  captain  and  mate  of  the  tug  and  the 
captains  of  the  barges  testify,  in  substance,  that  they  are  familiar 
with  Squid's  ledge,  and  that  when  the  accident  happened  they  were 
to  the  south  and  west  of  it,  and  about  two  to  two  and  one-half  miles 
from  Point  Judith.  It  is  a  significant  fact,  however,  that  Capt.  Beck- 
with,  of  the  Narragansett,  stated  just  after  the  accident  that  he  thought 
the  barge  struck  Squid's  ledge.  The  libelant  calls  the  mate  of  the 
barge  Union,  whose  testimony  is  unimportant;  also  Van  Wart,  a  deck 
hand  on  the  Narragansett,  and  Bennett,  a  deck  hand  on  the  Munhat* 
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tan,  whose  evidence  tends  to  prove  the  location  of  the  vessels  at  the 
time  on  the  ledge.  It  is  manifest  the  barge  struck  something.  If 
she  was  south  and  west  of  the  ledge,  what  did  she  strike?  Testi- 
mony is  introduced  to  prove  that  a  mud-digger  was  wrecked  in  that 
locality  some  months  before,  and  the  inference  is,  no  other  obstruc- 
tion being  shown,  that  the  barge  came  in  contact  with  it.  The  loca- 
tion of  the  mud-digger  varies.  Edward  Luckenbach,  who  had  it  in 
tow,  says  it  broke  apart  and  sank  about  a  mile  and  a  half  westward 
of  Point  Judith,  off  Squid's  ledge  somewhere.  George  W.  Wootton, 
vrho  struck  it  in  October  or  November,  1882,  and  made  a  memoran- 
dum at  the  time,  places  it  also  about  a  mile  and  a  half  west  of  Point 
Judith.  Gapt.  Hoch  saw  the  wreck  in  September,  and  thinks  it  was 
two  miles,  probably  two  and  one-half,  from  the  point,  and  Tucker 
thinks  it  about  the  same  distance.  It  is  clear  that  Luckenbach,  who 
had  the  mud-digger  in  tow  when  it  sank,  and  Wootton,  who  made  a 
memorandum  of  the  bearings,  are  probably  more  nearly  correct  as  to 
the  position  of  the  sunken  wreck  than  the  two  other  witnesses,  and 
they  locate  it  not  more  than  a  mile  and  a  half  from  Point  Judith ;  but 
if  the  officers  of  the  tug  and  barges  are  correct,  they  were  from  two 
to  two  and  one-half  miles  from  Point  Judith  when  they  turned  back. 
Again,  this  wreck,  neither  before  nor  since,  seems  to  have  done  any 
damage  to  vessels,  although  it  would  appear  from  the  evidence  it  was 
directly  in  their  path  when  rounding  Point  Judith.  No  attempt  has 
been  made  to  show,  by  an  examination  of  the  barge  after  she  sank  in 
shallow  water,  that  she  came  in  contact  with  a  projecting  timber  or 
the  frame  of  the  mud-digger.  Nor  does  it  appear  that  any  effort  has 
been  put  forth  by  the  claimant  since  the  accident  to  locate,  with  cer- 
tainty, the  wreck  of  the  mud-digger,  further  than  the  testimony  no- , 
ticed.  Under  these  circumstances,  and  as  opposed  to  the  libelant's 
testimony,  we  cannot  think  the  mud-digger  theory  sustained  by  the 
evidence,  or  the  probabilities  of  the  case.  It  is  reasonable  to  conclude 
from  the  evidence  that  the  tug  and  tow,  keeping  well  to  the  north- 
ward on  account  of  the  wind,  on  turning  inshore,  when  approaching 
within  a  short  distance  of  Point  Judith,  naturally  struck  Squid's  ledge, 
which  stretches  north  and  south  for  nearly  three-fourths  of  a  mile. 
But  it  is  said  that  the  barge  striking  the  ledge  would  have  sunk  al- 
most immediately,  and  could  not  afterwards  have  been  towed  for 
miles.  The  chart  shows  18  feet  of  water  at  the  northerly  and  south- 
erly ends  of  Squid's  ledge,  and  16, 17,  and  18  feet  at  low  water  along 
the  center.  As  it  was  high  tide  in  the  morning  at  the  time  of  the  ac- 
cident, we  may  add  about  three  feet  to  the  depth  as  delineated  on 
the  chart.  The  Narragansett  drew  12  feet  of  water,  the  Union,  16 
feet  3  inches,  while  the  Manhattan  drew  over  18  feet.  It  is  easy  ° 
to  see  that  the  Narragansett  and  Union  might  pass  safely  where  the 
Manhattan  could  not.  With  the  sea  running  as  it  was,  the  Manhat- 
tan might  scrape  upon  the  reef,  or  settle  upon  it  until  the  sea  lifted 
her  off,  while  the  tug  and  other  barge  would  escape.     From  an  acci- 
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dent  of  this  kind  she  might  not  sink  immediately,  bat  wonld  float  a 
greater  or  less  time,  according  to  the  extent  of  her  injury. 

Again,  it  is  urged  with  great  earnestness  by  the  claimant  that  the 
theory  of  the  libelant  involves  an  impossibility,  because  it  proves  that 
the  tug  and  tow  crossed  the  ledge  twice, — once  in  approaching  Point 
Judith,  and  again  in  turning  back;  that  this  is  impossible  from  the 
fact  that  the  firnt  passage  was  over  the  south  end  of  the  ledge,  where 
the  water  is  more  shallow,  and  where  the  Manhattan  would  have 
struck.  It  is,  however,  by  no  means  to  be  concluded  from  the  evi- 
dence that  the  tag  and  barges  passed  over  the  ledge  twice.  It  is  true 
that  most  of  the  witnesses  on  Point  Judith  say  that  the  tug  came 
down  on  a  range  with  the  southerly  end  of  the  ledge,  but  they  could 
not,  from  their  position,  tell  how  far  to  the  east  the  tug  came  before 
turning.  Again,  the  tug  was  in  advance  of  the  tow,  and  it  may  be 
she  crossed  twice.  The  probability  is  that  the  tarn  was  made  just 
after  the  ledge  was  reached  by  the  tug,  or,  possibly,  the  tag  and  tow 
came  down  just  south  of  the  ledge  and  then  tamed  back  upon  it. 
However  this  may  be,  there  is  nothing  which  makes  the  theory  of  the 
libelant,  that  the  Manhattan,  in  some  way,  in  turning;  struck  the 
ledge,  either  impossible  or  improbable  upon  the  evidence.  By  the 
great  weight  of  testimony  the  tug  and  tow  were  located  at  the  time 
of  the  accident  where  Sqnid's  ledge  lies. 

In  our  opinion,  the  libelant  has  made  out  a  case  of  negligence  by 
a  clear  preponderance  of  testimony,  which  makes  the  question  of  the 
burden  of  proof  raised  on  the  argument  immaterial.  Under  these 
circumstances  a  decree  should  be  entered  in  favor  of  the  libelant. 
The  Mohler,  21  Wall.  280;  The  Lady  Pike,  Id.  1;  The  Brooklyn,  2 
Ben.  547 ;  The  Deer,  4  Ben.  352. 


The  Modoo. 

{DMrtet  ^'oMrt,  W.  D.  Penniylvania.    October  Term,  1883.) 

Bbaher's  Wageb— LlbbIi  bt  Mikor  Sons  of  a  Dbcbabbd  Part  Ownkb — Al- 

LOWAMCE   UeFUBED. 

The  minor  sons  of  a  deceased  part  owner  of  a  boat  libeled  ber  for  wages  for 
their  services  upon  her  during  their  father's  life-time,  when  the  boat  was  run 
by  him,  the  other  owner  talking  no  pari  in  her  running.  The  hbelantg  gave 
evidenco  to  show  thnt  there  was  an  undnritanding  between  their  father  and 
themselves  that  they  were  to  receive  wages,  but  in  fact  none  of  them  had  been 
emancipated,  and  tfiey  were  supported  ))y  their  father.  When  he  died  he  tiad 
in  his  hands  earnings  of  the  boat  unaccounted  for  in  excess  of  these  wages 
claims.  The  surviving  owner,  who  took  defense,  bad  no  knowledge  of  the  ar- 
rangement lictwcen  the.  father  and  his  infant  sons,  and  its  enforcement  against 
the  boat  would  have  prejudiced  him.  Held,  that  the  claims  must  be  disal- 
lowed, and  the  libels  dismissed. 

In  Admiralty. 
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Morton  Hunter,  tot  Uheiuiis. 

Barton  dk  Sons,  for  respondents. 

AoHESOM,  J.  The  libelants,  who  sre  minor  obildren  of  Gspt.  J.  A. 
Moore,  deceased,  and  respectively  of  the  ages  of  19,  16,  and  16  years, 
suing  in  the  name  of  W.  D.  Thom«s,  their  next  friend,  have  filed  libels 
against  the  steam-tng  Modoc  for  wages.  Their  father  was  half  owner 
of  the  boat,  and  her  master,  and  by  him  she  was  run ;  his  co-owner,  B. 
B.  Kendall,  taking  no  part  in  her  running.  The  entire  business  of  the 
boat,  which  was  that  of  towing,  was  transacted  by  Capt.  Moore.  He 
put  the  libelants  on  the  boat,  and  for  a  period  of  about  eight  months, 
and  until  his  death,  two  of  the  libelants  worked  on  her  as  deck  hands 
and  one  acted  as  steward.  Gapt.  Moore's  death  left  the  financial  con- 
dition of  the  boat  in  this  plight,  viz. :  He  had  collected  for  towing 
$3,528.95,  and  had  disbursed  $2,114.17,  the  balance  in  his  hands 
being  $1,414.78,  no  part  of  which  has  been  accounted  for,  while  the 
boat  proved  to  be  incumbered  with  liens  of  his  creation  for  supplies,: 
etc.,  to  the  amount  of  $1,098.87,  which  Kendall,  the  surviving  owner, 
has  been  compelled  to  pay.  When  Capt.  Moore  died  he  had  about 
him  $425,  which  sum  it  is  morally  certain  (though  this  is  not  posi- 
tively shown)  was  the  boat's  money.  This  fund  his  widow,  who  is 
now  a  principal  witness  for  the  libelants,  took  possession  of  and 
treated  as  her  husband's  individual  money.  Furthermore,  it  appears 
that  the  original  cost  of  the  Modoc  was  $2,300,  of  which  Kendall 
paid  not  only  his  own  half,  but  also  $920  of  Capt.  Moore's  share.  The 
united  claims  of  these  libelants  are  $546.80,  and,  if  sustained,  it  is  cer- 
tain that  they  must  be  paid  out  of  Mr.  Kendall's  own  pocket.  Of 
these  claims  he  had  no  knowledge  during  Capt.  Moore's  life-time,  the 
libels  being  filed  after  his  death. 

In  view  of  the  foregoing  facts  this  attempt  of  Capt.  Moore's  family 
to  charge  the  Modoc  strikes  me  as  most  ungracious,  and  deserving  of 
no  favor.  Must  these  demands  be  sustained  as  valid  liens?  The 
libelants,  as  we  have  seen,  were  all  infants,  and  none  of  them  had 
been  emancipated  by  their  father.  When  not  on  the  boat,  they  all 
lived  with  their  father  aTS  one  family,  they  paying  no  boarding,  it  is 
shown.  Presumably  they  were  supplied  by  him  .with  clothing  and 
other  necessaries.  He  was,  then,  entitled  to  their  services;  and  their 
earnings,  although  for  maritime  services,  were  legally  his.  Pltimmer 
v.  Webb,  4  Mason,. 380.  The  libelants  endeavor  to  remove  this  legal 
obstacle  out  of  their  way,  and  their  mother  testifies  that  she  heard 
her  husband  repeatedly  say  to  the  libelants  "that  he  intended  to  let 
their  wages  stand  for  an  interest  in  the  boat, — he  did  not  want  to 
make  any  use  of  it  for  himself;  that  he  wanted  to  let  it  stand  that 
the  boys  could  get  an  interest  in  the  boat  for  themselves."  The  libel- 
ants severally  testify  that  their  father  often  told  them  during  their 
service  on  the  boat  that  when  they  earned  and  got  their  money  they 
could  do  with  it  what  they  pleased;  that  they  were  to  have  it  to  do 
what  they  liked, — either  to  take  an  interest  in  the  boat  or  otherwise 
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use  it.  And  Thomas  Donovan  testifies  that  on  one  oooasion,  when 
the  libelants  were  complaining  of  late  work,  their  fattier  said  to  them, 
"If  you  don't  do  it  I  will  have  to  get  some  others  who  will,  as  I  have 
to  pay  yon  the  same  as  any  one  else;"  and  that  at  other  times,  when 
the  boys  were  indulging  in  "a  little  growl,"  their  father  would  say 
"that  their  money  was  in  the  office,  the  same  as  mine,  whenever  they 
wanted  it;"  and  this  witness  adds  that  Gapt.  Moore  told  him  "he  did 
not  want  the  boys'  wages;  that  he  wonld  pay  them  the  same  as  me, 
and  that  they  oould  do  what  they  liked  with  it."  But,  if  all  this  be 
true,  what  does  it  amount  to  ?  What  have  we  here  but  expressions  of 
the  father's  intentions  in  respect  to  the  earnings  of  his  sons  ?  Those 
earnings  were  none  the  lees  his  after  these  declarations  than  they 
were  before.  An  express  promise  by  the  father,  under  the  circum- 
stances of  this  case,  to  pay  these  infants  their  wages  while  in  his  em- 
ploy upon  the  boat,  would  have  lacked  the  element  of  consideration, 
and,  it  seems  to  me,  could  not  have  been  enforced  against  him.  Much 
less  should  the  alleged  understanding  be  enforced  in  this  proceeding 
in  rem  to  the  prejudice  of  the  surviving  owner  of  the  boat,  who  was 
in  total  ignorance  of  such  arrangement.  Kauffelt  v.  Modtrtcell,  21 
Pa.  St.  222,  224.  When  Gapt.  Moore  died  he  had  in  his  hands  of 
the  boat's  moneys  over  $1,400,  which  were  applicable  to  the  wages 
earned  by  his  infant  sons,  and  the  justice  of  the  case  requires,  at 
least  as  between  Kendall  and  the  libelants,  that  their  wages  should 
be  treated  as  paid.    Id. 

I  have  not  overlooked  the  fact  that  in  the  boat's  time-book,  as  kept 
by  Gapt.  Moore,  accounts  with  the  libelants,  respectively,  appear, 
similar  to  the  other  hands'  accounts.  But  this  was  necessary  for 
proper  settlements  between  the  owners  of  the  boat,  and  is  not  at  all  in-, 
consistent  with  the  father's  claim  to  the  earnings  of  his  infant  sons. 

Let  a  decree  be  drawn  dismissing  the  original  and  intervening 
libels,  with  costs. 
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DosiAH,  Adm'z,  v.  Cm  of  Shbbtbpobt.' 

{Oirmit  Court,  W.  D.  Louitiana.    May,  1884.) 

JOBIBDICTIOH  OFUkITKD  STATES  COUBT— UbLIOATIOD  OF  CtONTBACT— RePEA.1.  OF 

Law  ak  Impairment,  -wiTHtK  the  Mkanwo  of  the  Constituttoh. 

▲  petition  that  alleges  the  repeal  of  laws  which  were  consUtuent  and  mate- 
rial parts  of  the  obligation. of  the  contract  of  certain  bonds  at  the  time  of  their 
issue,  presents  a  case  within  the  jurisdiction  of  a  federal  court. 

Matter  of  Jarisdiotion. 

Hicks  d  Hicks,  for  plaintiff. 

W.  A.  Seay,  City  Atty.,  for  defendant. 

BoARUAM,  J.  The  plaintiff,  administering  the  sucoesBion  of  James 
Dorian,  sues  the  city  for  a  anm  of  money  which  she  claims  that  the  de- 
'fendant  corporation  owes  said  succession,  because  in  A.  D,  1870  the 
city  contracted  with  Bobson&  Baer  to  do  certain  work  on  the  streets; 
that,  the  work  having  been  performed  and  accepted,  an  obligation 
arises  ont  of  the  said  contract,  binding  the  city  to  pay  for  the  work ; 
and  that  the  money,  or  a  part  of  it,  which  the  city  obligated  itself  to 
pay  Robson  4;  Baer,  is  in  law  due  plaintiff,  because  plaintiff  holds 
three  certain  city  bonds  for  $1,000  each,  payable  10  years  after  date, 
which  were  given  to  the  said  contractors  by  the  defendant  in  settling 
with  them  for  the  said  work.  'All  the  parties  to  the  suit  are  citizens 
of  Louisiana;  and  the  plaintiff,  having  set  np  the  above  demand 
against  the  defendant,  alleges,  in  order  to  show  jurisdiction  in  this 
oourt,  that  the  obligation  of  the  contract  between  Bobson  &  Baer  and 
the  city  has  been  violated  and  impaired,  contrary  to  the  prohibitions  in 
the  constitution  of  the  United  States,  in  this:  that  at  the  time  the  said 
contract  was  entered  into  certain  laws,  which  she  recites  in  the  petition, 
were  vital  and  constituent  part  of  said  contract;  that  these  laws,  after 
the  rights  under  the  contract  had  accrued,  were  repealed,  and  plain- 
tiff's rights  and  remedies  impaired,  denied,  and  taken  away,  in  viola- 
tion of  said  constitution.  It  is  not  deemed  important  to  recite  here 
the  laws,  the  repeal  of  which,  it  is  alleged,  impaired  the  said  obliga- 
tion. 

If  the  public  work  was  performed  as  alleged,  and  the  obligation  is 
a  subsisting  one,  this  statement  of  the  case,  together  with  the  charge 
as  to  the  jurisdictional  facts,  shows — ^if  the  plaintiff  is  competent  to 
sue — a  suit  in  which  there  is  involved  a  constitutional  question ;  but 
it  is  not  at  all  clear  that  this  plaintiff,  under  those  allegations  of  her 
petition  which  set  forth  the  demand  which  she  makes  in  consequence 
of  her  being  the  holder  of  the  particular  bonds  that  were  given  by  the 
city  to  Bobson  &  Baer,  in  settlement  for  said  public  work,  presents  a 
suit  which  she  is  competent  in  law  to  maintain.    The  allegations  in 

>  We  are  indebted  to  Talbot  BtUlmao,  Esq.,  of  the  Monroe,  Loaisiana,  bar,  for 
this  opinion. 

v.20,no.7— 26 
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relation  to  the  fact  that  the  three  bonds  were  given  to  Bobson  &  Baer 
for  pablio  work  on  the  streets,  performed  hj  them  nnder  a  contract, 
do  not  show  that  Dorian  is,  or  was  at  any  time,  subrogated  to  the  rights 
of  Bobson  &  Baer  under  that  contract;  nor  do  they  show  such  an 
assignment  of  the  obligatiqns  arising  out  of  the  said  contract  as  will  in 
law  vest  Dorian  with  the  right  to  sue  for  their  enforcement  against 
the  defendant ;  for  the  mere  fact  that  these  bonds,  which  came,  as 
the  petitioner  alleges,  into  Dorian's  hands  by  purchase  from  some  one 
to  whom  Bobson  &  Baer,  or  their  assigns,  had  delivered  them,  were 
given  to  Bobson  &  Baer  in  settling  with  them  for  certain  public  work, 
is  not  sufficient  to  show  a  legal  right  in  plaintiff  to  sue  on  the  said 
contract.  Besides,  there  is  nothing  to  show  that  Bobson  &  Baer  have 
not  long  since  been  paid  for  their  work  on  the  streets.  The  bonds 
evidence  an  indebtedness  which  the  city  promises  to  pay  to  blank  or 
bearer.  There  are  some  recitals  on  the  bonds  which  pledge  certain 
revenues  of  the  city,  irrevocably,  for  their  payment;  but,  in  disposing 
of  this  motion,  it  is  not  deemed  necessary  to  particularly  mention  those 
recitals. 

In  addition  to  the  statement  I  have  so  far  made  of  this  suit,  the 
plaintiff  alleges,  as  the  holder  of  these  bonds,  that  they  were  issued 
by  the  defendant  corporation,  acting  within  the  scope  of  its  lawful 
powers;  that  in  issuing  the  said  bonds  the  city  entered  into  a  contract 
to  pay  the  sum  and  interest  stated  in  them ;  that  the  obligation  of  this 
contract  binds  the  city  to  pay  the  amount  to  plaintiff  as  the  bearer 
or  holder  of  the  bonds.  On  this  part  of  the  case  plaintiff's  suit  is  to 
recover  against  the  defendant  because  of  the  lawful  contract  these 
bonds  show  between  the  holder  thereof  and  the  corporation.  The  alle- 
gations setting  forth  the  cause  of  action,  based  on  the  contract,  which 
the  bonds  evidence,  show  an  impairment  of  the  obligations  of  that  con- 
tract, in  the  fact  that  certain  laws,  which  were  constituent  and  ma- 
terial parts  of  the  obligation  of  the  contract  when  the  bonds  were  issued, 
were  repealed. 

I  think  the  petition  presents  a  suit  within  the  jurisdiction  of  this 
court,  and  the  motion  is  overruled. 


Gbanb  r.  Chicago  &  N.  W.  Bt.  Go.  and  others. 
{OireuU  CouH,  8.  V.  Iowa,  O.  D.    February  1, 1884.) 
Bill  tor  Spbcitio  Pbrfosu&koe  must  bs  Based  OFoir  bomb  Crruis  Ooir- 

TBACT  OR  AORHEICKNT. 

In  order  to  sustain  aa  action  for  specific  performance  against  a  railroad  com- 
pany, to  compel  it  to'  construct  its  line  through  a  certain  city,  and  for  other 
relief,  it  is  necessary  for  the  complainant  to  prove  that  he  had  an  agreement 
with  the  raih-oad  company  Whereby  that  company  was  bound  to  construct  and 
operate  the  main  line  of  its  road  thruugh  that  city. 
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2.  "RxennKXCBi  of  a  Lkabed  Railboai)  Compant  as  Rbsards  its  RraHT  of  Re- 
MOVAi,  OF  Action  n>  Fbdbbal  Oourt. 

A  railroad  company  uuder  a  perpetual  lease  to  a  foreign  corporation  is  not, 
by  that  fact,  a  resident  of  the  same  place  as  the  latter;  therefore,  an  action 
against  it  and  its  lessor  cannot  be  removed  to  a  federal  court  on  the  ground  of 
its  residence  being  iu  a  state  other  than  that  of  the  complainant,  anless  it  can 
be  shown  that  it  is  not  a  material  party. 

Motion  to  Bemand. 

Barcroft,  Bowen  dt  Sielmton  and  Collender  S  Smith,  for  complain' 
ant. 

W.  S.  Clark  and  .V.  M.  Utibbard,  for  defendants. 

Shikas,  J.  The  petitioner  in  the  above  cause  filed  in  the  circait  court 
of  Polk  county,  Iowa,  a  petition  wherein  be  averred  and  set  forth  that 
he  was  a  resident  and  property  owner  in  Polk  City,  Iowa ;  that  the 
Des  Moines  fie  Minnesota  Railroad  Company,  formerly  called  the  Des 
Moines  &  Minneapolis  Railroad  Company,  is  a  corporation  created  and 
organized  under  the  laws  of  the  state  of  Iowa,  for  the  purpose  of  con- 
structing and  operating  a  line  of  railway  from  the  city  of  Des  Moines, 
in  Iowa,  to  the  state  line  in  the  direction  of  Minnesota ;  that  the  orig- 
inal line  snrveyed  and  constructed  passed  through  Polk  City;  that 
said  company  caused  the  necessary  steps  to  be  taken  to  procure  the 
voting  of  a  tax  of  3  per  cent,  in  aid  of  said  railway  in  Madison  town- 
ship, wherein  Polk  City  is  located,  the  condition  upon  which  said  tas 
was  voted  being  that  the  line  of  railroad  should  be  built  from  the  city 
of  Des  Moines  via  Polk  City  through  Polk  county ;  that  the  tax  was 
voted  and  paid  to  the  railroad  company,  which  constructed  and  oper- 
ated its  line  through  Polk  City;  that  Polk  county,  through  its  board 
of  supervisors,  in  consideration  of  the  agreement  of  the  company  to 
build  and  operate  its  line  through  Polk  county  via  Polk  City,  granted 
to  said  company  some  15,000  acres  of  swamp  lands  belonging  to  the 
county ;  that  many  citizens  of  Polk  City  and  county  subscribed  to  the 
capital  stock  of  the  company  on  condition  that  the  line  of  said  road 
should  pass  through  Polk  City;  that  said  company  constructed  its  line 
of  railroad  from  Des  Moines  through  Folk  City  to  Ames,  in  Story 
county,  and  operated  the  same  until  1880 ;  that  in  the  year  1879  the 
Chicago  &  Northwestern  Railway  Company  leased  said  line  of  rail- 
way from  the  Des  Moines  &  Minnesota  Company,  and  thereafter 
changed  the  line  and  location  of  the  railroad,  so  that  its  main  line 
passes  about  two  miles  east  of  Polk  City,  and  not  upon  the  line  upon 
which  it  was  originally  constructed,  whereby  complainant  and  other 
property  owners  in  Polk  City  have  been  greatly  damaged. 

The  Des  Moines  &  Minnesota  Railroad  Company  and  the  Chicago 
&  Northwestern  Railway  Company  were  both  made  parties  defend- 
ant to  the  petition,  and  the  prayer  for  relief  is  as  follows: 

"Wherefore,  plaintiff  demands  that  defendants  be  required  to  reconstruct 
and  operate  the  main  line  of  said  railroad  upon  the  line  originally  constructed, 
running  from  the  city  of  Ues  Moines,  in  Polk  county,  Iowa,  north,  via  Polk 
City,  to  Ames,  in  Story  connty,  Iowa,  makinjj  Polk  City  a  station  on  said 
main  and  continuous  line  of  railro:ul  from  the  city  of  Dea  Moines,  Iowa,  t» 
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Ames,  Iowa,  and  that  the  same  be  constructed  and  operated  In  fall  compli- 
ance with  the  terms  and  conditions  upon  which  the  taxes  were  voted  and 
paid,  swamp  lands  conveyed,  and  subscriptions  paid  as  aforesaid,  and  prays  a 
peremptory  writ  of  mandamus,  commanding  the  said  defendants  to  forthwith 
comply  with  the  above  demands,  and  for  such  other  remedy  and  relief  as  may 
be  lawlul  and  proper  in  the  premises." 

Both  defendants  appeared  in  the  state  court  and  filed  a  joint  an- 
swer, wherein  they  admit  that  the  line  of  the  railway  as  originally 
,  bailt  was  located  through  Polk  City,  and  that  the  tax  aid  was  voted 
and  the  swamp  lands  were  granted  as  charged  in  the  petition.  The 
defendants  then  aver  that  the  Chicago  &  Northwesternhas  leased  the 
line  of  road  in  question  of  its  co-defendant,  and  has  become  the  owner 
of  the  stock,  franchise,  privileges,  and  property  of  the  Des  Moines  & 
Minnesota  Bailroad  Company;  that  the  line  as  originally  constructed 
-via  Polk  City  was  narrow  gauge,  badly  built,  with  high  grades  and 
many  curves ;  that  the  Chicago  &  Northwestern  Railway  Company, 
desiring  to  change  the  road  to  a  broad-gauge  line,  and  to  improve  it 
in  other  particulars,  and  to  shorten  the  distance,  and  for  other  rea- 
sons, made  overtures  to  the  citizens  of  Polk  City  for  liberty  to  change 
the  location  of  its  line,  and  finally  e.ntered  into  a  written  contract 
with  some  85  citizens  of  Polk  City,  wherein  it  was  provided  that  the 
line  might  be  changed  upon  certain  terms  and  conditions  in  the  con- 
tract  set  forth,  all  of  which,  with  the  acts  of  the  company  in  fulfill- 
ment thereof,  are  set  forth  at  length  in  the  answer.  Thereupon  the 
Chicago  &  Northwestern  Bailway  Company  filed  a  petition  for  the  re- 
moral  of  the  cause  to  the  federal  court,  averring  therein  that  com- 
plainant was  a  citizen  of  Iowa,  the  Chicago  &  ^Northwestern  a  corpo- 
ration created  under  the  laws  of  the  state  of  Illinois;  that  the  Des 
Moines  &  Minnesota  Bailroad  Company,  a  corporation  created  under 
the  laws  of  the  state  of  Iowa,  was  merely  a  nominal  pariy  in  the 
salt,  for  the  reason  that  the  Chicago  &  Northwestern  Company  was 
the  owner  of  all  the  stock  and  franchise  of  the  Des  Moines  &  Minne- 
sota Company,  and  the  lessee  in  perpetuity  of  said  railway,  and,  as 
such,  is  charged  with  the  duty  of  operating  said  railway,  and  subject 
to  the  payment  of  all  claims  and  demands  made  against  the  Des 
Moines  &  Minnesota  Bailroad  Company,  and  also  solely  liable  to 
obey  any  orders  and  perform  any  judgment  made  in  this  cause ;  and 
that  the  controversy  can  be  fully  determined  between  complainant 
And  the  Chicago  &  Northwestern  Bailway  Company,  who  are  citi- 
zens of  different  states,  withont  the  presence  of  the  Des  Moines  & 
Minnesota  Bailroad  Company,  and  farther  averring  that  the  amount 
in  controversy  exceeds  $500  in  value.  The  state  court  granted  the 
prayer  of  this  petition,  and  the  record  has  been  filed  in  this  court. 
The  complainant  moves  to  remand,  on  the  ground  that  complainant 
and  one  of  the  defendants,  the  Des  Moines  &  Minnesota  Bailroad 
Company,  are  citizens  of  the  state  of  Iowa,  and  were  such  when  the 
suit  was  brought. 
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On  the  part  of  the  Chicago  &  Northwestern  Bailway  Company  it  is 
'Clain^ed  that  the  Des  Moines  &  Minnesota  Company  is  merely  a  nom- 
inal party  to  the  suit,  whose  presence  as  a  co-defendant  does  not  de- 
feat the  right  of  the  Chicago  &  Northwestern  Company  to  a  removal 
of  the  controversy  from  the  state  to  the  federal  court.    It  is  not 
claimed  that  there  is  a  separable  controversy  wherein  complainant 
and  the  Chicago  &  Northwestern  are  alone  interested.     There  is  but 
one  controversy  involved  in  the  matters  set  forth  in  the  pleadings;  and 
tbei^efore,  to  justify  a  removal  to  this  court,  it  must  be  held  that  the 
Des  Moines  &  Minnesota  Railroad  Company  is  not  a  material,  but 
only  a  nominal,  party  defendant  to  the  petition.     The  contract  for 
the  construction  and  operation  of  the  line  of  railway  through  Folk 
City,  for  the  alleged  breach  of  which  this  suit  is  brought,  was  entered 
into  by  the  Des  Moines  &  Minnesota  Company.    It  was  that  com- 
pany which  received  the  tax  aid  and  the  swamp  lands,  which,  accord- 
ing to  the  averments  of  the  petition,  were  given  it  in  consideration 
of  the  agreement  on  its  part  to  construct  and  operate  the  line  of 
railroad  through  Polk  City.     The  prayer  of  the  bill  in  the  first  in- 
stance is  for  a  decree  enforcing  specific  performance,  and,  failing  in 
that,  for  such  other  relief  as  may  be  proper.    To  obtain  relief  in  either 
form  it  is  incumbent  upon  complainant  to  prove  that  he  had  a  con- 
traet  or  agreement  with  the  Des  Moines  &  Minnesota  Bailroad  Com- 
pany whereby  that  company  was  and  is  bound  to  construct  and  operate 
the  main  line  of  its  road  through  Folk  City.    The  whole  equity  and 
right  of  complainant  is  based  upon  the  existence  of  such  an  agree- 
ment, and  therefore  its  existence,  its  validity,  the  true  construction 
thereof,  and  the  rights  and  equities  conferred  thereby,  are  matters 
absolutely  and  essentially  necessary  to  be  shown  on  behalf  of  com- 
plainant.    A  decree  to  the  effect  that  the  Des  Moines  &  Minnesota 
Bailroad  Company  had  bound  itself  to  construct  and  operate  the 
main  line  of  its  road  through  Polk  City  would  certainly  affect  the 
rights  and  interests  of  that  company.     That  company  is  still  the 
owner  of  the  road,  subject  to  the  lease  executed  to  the  Chicago  & 
Northwestern  Eailway  Company.     A  decree  requiring  a  change  in 
the  present  location  of  the  railway  would  affect  the  property,  there- 
fore, of  the  Des  Moines  &  Minnesota  Railroad  Company.     The  con- 
tract which  is  sought  to  be  established  and  enforced  is  the  contract 
of  the  latter  company,  and  that  company  has  an  interest  in  the  prop- 
erty to  be  affected  by  the  decree.     As  is  said  by  the  supreme  court 
of  the  United  States  in  Mallow  v.  Hinde,  12  Wheat.  193 : 

"How  can  a  court  of  equity  decide  that  these  coniiracts  ought  to  be  specif- 
ically decreed  without  hearing  the  parties  to  them  ?  Such  a  proceeding  would 
be  contrary  to  the  rules  which  govern  courts  of  equity,  and  against  the  prin- 
ciples of  natural  justice. " 

It  is  urged  in  argument  that,  by  reason  of  the  leasing  of  the  prop- 
erty in  perpetuity  to  the  Chicago  &  Northwestern  Company,  the  Des 
Moines  &  Minnesota  has  parted  with  all  interest  in  the  property.   The 
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fact  that  it  ii  a  lease  and  not  an  absolute  sale  of  tbe  property  shows 
that  the  Des  Moines  &  Minnesota  Company  still  retains  a  title  and 
a  legal  interest  in  the  property.  Tbe  court  cannot  know  but  what 
the  Chicago  &  Northwestern  Compay  may  in  the  future  forfeit  the 
lease,  so  that  the  possession  and  use  of  the  property  may  revert  to 
the  lessor  and  owner.  It  'does  not  appear  but  what  the  Des  Moines 
&  Minnesota  is  still  vitally  interested  in  the  management  and  success 
of  the  road,  as  the  rental  paid  may  be  dependent  upon  the  amount 
of  the  earnings  and  expenses,  and  these  will,  in  all  probability,  be 
affected  in  some  degree  by  the  result  of  this  litigation.  But,  aside 
from  these  considerations,  tbe  fact  remains  undoubted  that  the  very 
foundation  of  complainant's  case  is  the  existence  of  the  alleged  con- 
tract with  the  Des  Moines  &  Minnesota  Bailroad  Company,  binding 
that  company  to  operate  its  main  line  through  Polk  City ;  and  the 
necessity  of  establishing  this  contract  imposed  the  duty  on  complain- 
ant  of  making  the  company  that  is  alleged  to  have  made  it,  a  party 
defendant  to  the  suit. 

In  Pindlay  v.  Hinde,  1  Pet.  241,  it  was  ruled  that  "to  a  bill  for 
specific  performance  of  a  contract  to  convey  land  the  vendor  is  a 
necessary  party,  though  he  has  parted  with  hit  title  and  hit  granteet 
are  made  parties."  In  that  case  it  was  claimed  that  one  Garrison 
had  bound  himself  to  convey  certain  land  to  William  and  Michael 
Jones,  and  that  he  had  afterwards  conveyed  the  land  to  other  parties. 
The  latter  parties  were  made  defendants  to  a  bill  for  specific  perform- 
ance, and  it  was  pleaded  that  there  was  a  defect  of  parties,  because 
Garrison  was  not  a  party.  In  answer  thereto  it  was  urged  that  as 
Garrison  had  conveyed  the  land  to  others,  and  as  these  parties  were 
defendants,  and  the  decree  for  conveyance  of  title  would  operate 
against  them,  it  was  not  necessary  to  make  Garrison  a  party  to  the 
bill.  The  supreme  court  held  that  he  was  a  necessary  party,  saying 
that  complainant  "can  have  no  claim  to  it  in  equity  but  through 
and  under  the  executory  contract  of  Garrison  with  the  Joneses.  Gar- 
rison has  a  right  to  contest  the  equitable  obligation  of  that  contract. 
No  decree  can  be  made  for  the  complainants  without  first  deciding 
that  the  contract  of  Garrison  ought  to  be  specifically  decreed.  He 
might  insist  that  the  purchase  money  had  not  been  paid,  or  make 
various  other  defenses.  It  is  not  true  that  if  he  were  made  a  party 
no  decree  could  be  made  against  him.  It  might  not  be  necessary  to 
require  him  to  do  any  act,  but  it  would  be  indispensable  to  decide 
against  him  the  validity  of  his  obligation  to  convey  and  overrule  such 
defense  as  he  might  make." 

Under  the  doctrine  thus  announced  it  is  clear  that,  in  the  present 
case,  the  Des  Moines  &  Minnesota  Company  has  the  right  to  contest 
the  existence  of  the  contract  alleged  against  it.  As  already  said,  the 
existence,  the  true  construction,  and  binding  force  of  the  alleged  con- 
tract, and  the  right  of  complainant  to  demand  a  specific  performance 
of  its  terms,  are  the  questions  material  to  the  determination  of  this 
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litigation,  and  their  dsdision  requires  the  presence  of  the  party  who, 
it  is  alleged,  made  and  entered  into  the  contract  and  against  whom 
it  ia  Bought  to  be  enforced. 

When  the  petition  for  removal  was  filed,  the  Des  Moines  &  Minne- 
aota  Bailroad  Company  bad  appeared  in  the  cause,  and,  by  joining  in 
the  answer  filed,  bad  put  in  issue  complainant's  right  of  recovery. 
The  record  shows  upon  its  face  that  there  was  then  pending  a  con- 
troversy  between  complainant  and- the  Des  Moines  &  Minnesota  Com* 
pany.  In  tbat  controversy  the  latter  company  would  be  entitled,  if 
the  proofs  0,ni  the  law  justified  it,  to  a  decree  in  its  favor,  and  the 
complainant,  in  like  manner,  would  be  entitled  to  a  decree  establish- 
ing the  existence  of  the  contract,  its  breach,  and  for  the  appropriate 
remedy.  Under  these  circumstances  it  cannot  be  held  that  the  Des 
Moines  &  Minnesota  Company  is  merely  a  nominal  party.  The  decree 
sought  aSects  its  rights,  and  on  principle  it  should  be  heard  before  a 
decree  is  passed  affecting  those  rights.  Having  been  made  a  party, 
the  record  shows  that  it  is  seeking  to  defend  itself,  and  to  that  end  is 
seeking  to  defeat  the  entire  claim  and  remedy  sought  by  complain- 
ant. It  is,  therefore,  both  a  proper  and  an  active  party  to  the  con- 
troversy. The  fact  alleged  in  the  petition  for  removal,  that  the  Chi- 
cago &  Northwestern  Railway  Company  owns  the  stock  and  other 
property  of  the  Des  Moines  &  Minnesota  Company,  cannot  change 
this  result. 

It  is  not  claimed  tbat  there  has  been  a  merger  of  the  one  corpora- 
tion into  the  other.  The  Des  Moines  &  Minnesota  Company  is  still. 
a  distinct  and  separate  company,  and  the  court  cannot  take  cogni- 
zance, upon  questions  of  this  character,  of  the  ownership  of  the  stock 
in  the  corporation.  The  Chicago  &  Northwestern  Company  may  sell 
aH  the  stock  owned  by  it  in  the  Des  Moines  &  Minnesota  Company, 
bnt  tbat  would  not  change  the  legal  status  of  the  latter  company.  The 
controversy  of  complainant  is  with  the  company,  and  not  with  its 
stockholders. 

Having  reached  the  conclusion  tbat  the  Des  Moines  &  Minnesota 
Bailroad  Company  cannot  be  held  to  be  a  nominal  party  in  this  con- 
troversy, but,  on  the  contrary,  is  a  material  and  active  participant 
therein,  it  follows  that  this  case  is  not  one  properly  removable  into 
this  court,  and  the  motion  to  remand  must  be  sustained;  and  it  is  so 
ordered. 

MoCaiBT,  J.,  concurs. 


Petition  for  Behearing  on  Motion  to  Bemand. 

Shiras,  J.  A  rehearing  on  the  motion  to  remand  is  asked  on  two 
grounds: 

1.  It  is  urged  that  the  authorities  show  that  mandamus  will  not  lie 
to  enforce  an  ordinary  personal  contract,  and  hence  that  this  remedy 
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cannot  be  granted  in  the  present  oaee  against  the  Des  Moines  St 
Minnesota  Company.  If  it  is  not  an  appropriate  remedy  against  the 
Des  Moines  &  Minnesota,  neither  is  it  appropriate  against  the  Ghi- 
eago  &  Northwestern.  Whether  or  not  it  is  a  proper  remedy,  under 
the  facts  in  this  case,  is  a  question  made  upon  the  pleadings,  and  is 
to  be  determined  and  decreed  upon  the  hearing.  This  coart,  upon  s 
motion  to  remand,  based  npon  the  ground  that  this  court  has  not 
jurisdiction  of  the  cause,  cannot  pass  QponVa  question  at  issue  in  the 
cause,  of  the  character  of  that  raised  by  counsel. 

2.  The  bill  in  this  cause  not  only  prays  for  a  mandamut,  but  for 
other  appropriate  relief.  It  is  based  upon  two  general  facts :  (1)  That 
the  Des  Moines  &  Minnesota  Railroad  Company  bound  itself  by  a 
contract,  to  the  benefit  of  which  plaintiff  is  entitle^,  to  build  and  op- 
erate the  main  line  of  its  road  through  Polk  City;  (2)  that  the  Des 
Moines  &  Minnesota  and  its  lessee,  the  Chicago  &  Northwestern,  have 
violated  this  contract  to  the  injury  of  complainant. 
,  The  relief  sought  is  specific  performance,  tp  which  end  a  mandamiu 
is  prayed,  and  other  relief.  The  essential  fact  necessary  to  be  shown 
to  sustain  the  bill  is  that  the  Des  Moines  &  Minnesota  Company  en- 
tered into  the  contract  alleged.  This  is  as  essential  to  relief  against 
the  Chicago  &  Northwestern  as  against  the  Des  Moines  &  Minnesotji. 
The  latter  company  defends  the  action,  and  denies  the  existence  of 
the  contract,  and  the  right  of  complainant  to  enforce  same.  In  pass- 
ing upon  the  issue,  whether  such  a  contract  as  is  alleged  in  the  bill 
.was  made  by  the  Des  Moines  &  Minnesota  Company,  the  latter  com- 
pany is  a  material  and  not  a  nominal  party.  If  it  is  shown  that  such 
a  contract  was  not  made,  that  ends  the  case,  and  in  settling  this  issue 
the  complainant  has  the  right  to  make  the  Des  Moines  &  Minnesota 
Company  a  party,  so  as  to  bind  it  by  the  conclusion  reached,  and  the 
latter  company  has  a  right  to  contest  the  claim  made  against  it.  If 
it  is  decided  that  such  a  contract  exists,  and  that  it  has  been  violated, 
then  the  question  will  arise  as  to  the  remedy,  if  any,  that  can  be  given. 
If  mandamus  is  not  a  proper  remedy,  a  decree  for  specific  perform- 
ance, aided  by  injunction,  may  be  proper,  and  it  may  be  that  the 
Des  Moines  &  Minnesota  should  be  included  therein.  It  certainly 
should  be  included  in  so  much  of  the  decree  as  determines  the  ques- 
tion of  the  existence  of  the  alleged  contract  and  its  breach. 

The  line  of  reasoning  employed  in'the  petition  for  rehearing  requires 
this  court  to  determine  questions  presented  on  the  record  as  it  now 
stands,  it  being  claimed  that,  if  properly  decided  according  to  the 
weight  of  authority,  it  will  appear  that  relief  by  mandamus  cannot  be 
given  against  the  Des  Moines  &  Minnesota  Bailroad  Company,  and 
therefore  that  company  is  merely  a  nominal  party.  To  determine 
these  questions  requires  the  conrt  to  examine  and  pass  npon  part  of 
the  issues  presented  on  the  record,  which  can  hardly  be  expected  upon 
a  motion  to  remand.  But  admitting  that  relief  by  rmndamua  may  not 
be  proper,  some  other  form  of  relief  may  be  grantable,  and  hence  the 
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<3onrt  mast  hear  and  determine  the  issue  made  by  the  bill  and  answer 
of  the  Des  Moines  &  Minnesota  Railroad  Company,  to- wit,  was  there 
»  contract  made  by  the  latter  company  regardmg  the  line  of  the  rail< 
road,  and,  if  so,  has  there  been  a  breach  thereof?  To  this  issue  made 
by  the  pleadings,  and  which  is  essential  to  the  final  decision  of  the 
cause,  the  Des  Moines  &  Minnesota  BaiLroad  Company  is  an  active 
and  material  party,  and  cannot  be  held  to  be  a  nominal  party. 
Petition  for  rehearing  OTcrrnled. 


MaliiObt  Manuf'q  Go.  v.  Fox  and  others.    • 

{(Xreuit  Court,  3.  JD.  New  York.    Maj  30, 1884) 

1.  Equtft  Rni.B  No.  82— Not  to  be  Intokbd  to  CoUiBOT  Dibbubseuehts  Taz- 

ABLB  A.B  (JOSTB. 

The  eighty-second  equity  rule  cannot  be  invoked  by  a  party  to  enable  him  to 
collect  of  the  opposite  party  disbursements  which  can  be  taxed  as  part  of  the 
costs  In  a  flnal  decree. 

2.  Contempt— PnuisHMBin^—lMPBiaoNMBNT  fob  Non-Payment  of  Monet  Judo- 

HSNT — POWEBS  OF  UNITED  STATES  COUBTS — CONTBOLIjED  BT  STATE  COCBTS. 

The  power  of  (Tnited  States  courts  to  punish  for  contempt  and  imprison  for 
non-payment  of  money  judgmenta  is  circumacribed  and  controlled  by  state 
laws. 

3.  Same— Non-Payment  of  Money— Exbcotion—Ordeb  of  Uoubt  in  Nature 

OF  Judgment— When  not  £nfobced  on  Theory  that  OisoBEDiEotcE  rs  A 

OoNTE.>tPT. 

In  a  state  where  proceeding  for  contempt  for  the  non-payment  of  money 
ordered  by  the  court  to  be  paid  cannot  bo  had  when  the  pnyment  can  be  en- 
forced by  execution,  and  imprisonment  for  non-payment  of  costs  is  abolished, 
when  an  order  of  the  court  is  in  the  nature  of  a  judgment  or  decree  for  the 
payment  of  money,  it  cannot  bo  enforced  on  the  theory  that  disobedience  is  a 
contempt. 

In  Equity. 

Eugene  TreadweU,  for  complainant. 

Wyllya  Hodges,  for  defendants. 

Wallacb,  J.  The  complainant  moves  for  an  order  fixing  the  mas- 
ter's compensation  for  his  services  upon  an  accounting  under  an  in- 
terlocutory decree,  and  directing  the  same  to  be  paid  by  the  defend- 
ants. The  bill  of  the  master,  as  certified  by  him,  is  not  deemed  un- 
reasonable by  either  party,  but  the  contention  is  as  to  what  portion 
of  it  shoald  be  borne  by  each.  The  eighty-second  equity  rule  contem- 
plates that  the  court  shall  charge  the  master's  compensation  upon 
such  of  the  parties  as  the  circumstances  of  the  case  render  proper, 
but  that  rule  is  for  the  benefit  of  the  master,  and  is  to  be  enforced 
upon  his  application  and  for  his  protection.  It  cannot  be  invoked  by 
a  party  to  enable  him  to  collect  of  the  opposite  party  disbursements 
which  he  may  have  incurred,  and  which  can  be  taxed  as  part  of  the 
costs,  in  the  final  decree.    By  the  laws  of  this  state  proceedings  can- 
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not  be  had  as  for  a  contempt  for  the  non-payment  of  money  ordered 
by  the  court  to  be  paid  when  the  payment  can  be  enforced  by  execu- 
tion, and  imprisonment  for  non-payment  of  costs  is  abolished.  The 
power  of  the  courts  of  the  United  States  to  punish  for  contempt  and 
imprison  for  non-payment  of  money  judgments  is  circumscribed  and 
controlled  by  the  laws  of  the  state ;  and  where  an  order  made  in  the 
progress  of  the  cause  is  of  the  character  in  substance  of  a  judgment 
or  decree  for  the  payment  of  money,  it  cannot  be  enforced  upon  the 
theory  that  disobedience  is  a.  contempt.  Eev.  St.  §§  725,  990;  In 
re  Atlantic  Mutual  Ins.  Co.  17  N.  B.  R.  368;  The  Blamhe  Page,  16 
Blatchf.  1;  Catherwood  v.  Gapete,  2  Curt.  94 ;  U.  S.  v.  Tetloio,  2  Low. 
159;  Low  V.  Durfee  5  Fed.  Rbp.  256. 
The  motion  is  denied. 


Andbewb  v.  Oolb. 
{(Xreutt  Court,  IT.  D.  New  York.    May  30, 1884.) 

1.  Okder  Pro  Confrsso— Does  hot  Entitlb  Complaimaitt  to  Firai.  Dkcbkb 

AB  OF  Course. 

A  complainant  is  not  entitled  as  of  course  to  a  final  decree  when  he  has  ob- 
tained an  Older  pro  confemo,  he  not  being  permitted  to  take  at  his  discretion 
such  a  decree  as  he  may  be  willing  to  abide  by. 

2.  FjnaIi  Heariitq— Rioht  to  Docket  Fee— Rev.  St.  f  824 

The  consideration  of  a  bill  is  a  hearing,  and  is  final  when  it  results  in  the 
final  disposition  of  a  cause,  and  entitles  a  party  to  a  docket  fee  under  Ker.  St. 
i%'2A. 

In  Equity.  "^ 

Thos.  D.  Richardson,  for  coiiiplainant. 

R.  A,  Stanton,  for  defendant. 

Wallace,  J.  The  defendant  objects  to  the  taxation  by  the  clerk 
of  a  docket  fee  of  $20  as  part  of  the  costs  of  the  complainant  upon  a 
final  decree  herein.  The  defendant  did  not  answer  or  demur  to  the 
bill,  and  complainant  took  an  order  for  a  decree  pro  confesso,  and  sub- 
sequently obtained  a  final  decree.  As  the  cause  has  been  finally  de- 
termined, and  as  its  determination  involved  a  hearing  by  the  court, 
there  has  been  a  final  hearing  within  the  meaning  of  section  824,  Rev. 
St.,  which  authorizes  a  docket  fee  of  $20  to  be  taxed.  There  has  been 
much  discussion  of  the  meaning  of  the  term  "final  hearing,"  as  used 
in  this  section,  and  a  diversity  of  opinion  is  found  in  the  decisions. 
Several  cases  decide  that  any  order  or  determination  which  results  in 
a  final  disposition  of  the  cause,  including  a  dismissal  of  the  bill  on 
the  motion  of  the  complainant,  or  the  dismissal  of  an  appeal  by  the 
appellee  for  irregularity  on  the  part  of  the  appellant  in  bringing  it  to 
a  hearing,  is  a  final  hearing.  Hayford  v.  Oriffiths,  3  Blatchf.  79 ;  The 
Alert,  15  Fed.  Rep.  620;  Goodyear  v.  Sawyer,  17  Fed.  Rep.  2.    Other 
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cases  hold  thai  there  is  a  final  hearing  only  when  some  question  of 
la.\^  or  fact  has  been  sabmitted  to  the  court  requiring  not  merely 
formal  action  but  consideration.  Coy  v.  Perkins,  13  Fed.  Rep.  112; 
i'tde  Lock  Co.  v.  Calvin,  14  Fed.  Rep.  269. 

The  defendant  relies  upon  the  authority  of  these  latter  decisions, 
but  they  are  not  decisive  here,  because  a  complainant;  is  not  entitled, 
as  of  course  to  a  final  decree  when  he  has  obtained  an  order  pro 
coT\fes80.     The  matter  of  the  bill  is  still  to  be  decreed  by  the  court, 
and  then  only  when  it  is  proper  to  be  decreed.     The  bill  is  to  be 
examined  to  see  if  the  facts  alleged  entitle  the  complainant  to  relief. 
According  to  the  earlier  practice  of  the  English  chancery  a  bill  would 
not  be  taken  pro  eonfesso  without  putting  the  complainant  to  prove 
its  material  allegations.     Johnson  v.  Desmineere,  1  Vern.  223.     The 
later  practice  is  to  set  down  the  bill  for  bearing,  upon  an  order 
previously  obtained  that  the  bill  be  taken  pro  conjfeaso,  whereupon 
the  record  is  produced,  and  the  court  hears  the  pleadings  and  pro- 
nounces the  decree.    The  complainant  is  not  permitted  to  take  at  his 
discretion  suoh  a  decree  as  he  may  be  willing  to  abide  by.     Geary  v. 
Sheridan,  8  Yes.  1 92.     This  is  the  practice  which  obtains  ander  the 
equity  rules  of  this  court.     The  consideration  of  the  bill  is  a  hearing, 
and  is  final  when  it  results  in  the  final  disposition  of  the  cause. 
The  taxation  was  correct. 


Harvey  and  another  v.  Gouhonwbalth  or  Yibcumu. 
((XrattU  Court,  B.  D.  V&ginia.    May  12. 1884.) 

1.  CoNSTrroTioNAi.  Law — State  Statutb  MAKms  Coupons  on  Bonns  Recbit- 

ABLB  FOB  Taxes — SuBSEquitNT  Statute. 

Where  a  state  contracts,  in  terms,  that  the  coupons  attached  to  its  bonds  shall 
be  receivable  in  payment  of  "  all  debts,  daes,  and  demands  due  the  state,"  the 
contract  embraces  license  taxes;  and  if,  in  a  sul)8equent  law,  it  prescribes  such 
conditions  precedent  to  the  issuing  of  licenses  as  to  enforce  the  payment  of 
license  taxes  iu  money,  and  to  preclude  their  payment  in  coupons,  shu  violates 
that  clause  of  the  tenth  section  of  the  first  article  of  the  constitution  of  the 
United  States  which  forbids  any  state  from  passing  any  law  impairing  the  ob- 
ligation of  contracts. 

2.  Same — Risht  of  Citizen  to  Sub  State — JumsDioTrour  of  Oircuit  Court. 

QufBre,  whether  the  first  clause  of  the  second  section  of  the  third  article  of  the 
United  States  constitution,  which  extends  the  judicial  power  of  the  United 
States  to  all  cases  in  law  and  equity  arising  under  the  constitution  and  laws  of 
the  Uni^ted  States,  as  this  clause  is  put  in  force  by  the  first  section  of  tJie  ju- 
diciary act  of  congress  of  March  3,  1875,  giving  jurisdiction  of  all  such  ca.sus 
to  the  circnit  courts  of  the  United  States,  autliorizes  a  citizen  to  sue  his  own 
state,  in  such  a  case,  in  a  federal  court, 
8.  Same  — OojfPonMrrir  to  Pkactice  in  State  Coubt  —  Repbai.  bt  State  of 
HfeciaIi  Act  AuTHoniziuo  Suit. 

Even  though  (under  section  914  of  the  Revised  Statntea,  requiring  proceed- 
ings at  law  in  courts  of  the  United  States  to  be  conformed  to  proceedings  in 
similar  cases  in  state  courts)  an  anomalous  proceeding  at  law  may  be  brought 
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in  a  federal  court  In  the  manner  in  which  it  is  authorized  by  special  act  to  be 
brought  in  a  atute  court,  yet  if  the  state  lias  repealed  such  special  act,  then 
the  special  proceeding  is  no  longer  maintainable  in  the  federal  court,  and  must 
be  dismissed  if  brought. 
4.  Sams— UscoNSTiTDTioN All  Claitsbs  ik  Statute — Ekfbgt  of  REPEALnie 
Claubb. 

If  any  act  of  legislation,  which  is  unconstitutional  in  many  of  its  prorisions, 
repeals  all  acts  and  parts  of  acts  inconsistent  with  such  provisions,  the  repeal- 
ing clause  is  effective,'  although  such  provisions  be  null  and  void. 

Petition. 

Wm.  L.  Boyall,  for  petitioners. 

Frank  S.  Blair,  Atty.  Gen.,  and  Wyndham  Meredith,  for  the  State 
of  Virginia. 

Hdohes,  J.  The  petitioners  are  wholesale  grocers  in  the  city  of 
Biohmond.  Their  petition  sets  out,  by  reference  and  recital,  the  fol- 
lowing facts : 

By  a  recent  act  of  tne  assembly  of  Virginia,  that  of  March  15, 1884,  relat- 
ing to  assessments  and  licenses,  petitioners  are  required  to  pay  to  the  state  a 
license  tax  of  $504,  for  the  privilege  of  carrying  on  their  business  for  the 
year  beginning  on  the  first  day  of  the  present  month.  In  pursuance  of  this 
law,  petitioners  paid  to  the  collector  of  the  city  of  Biehmond  the  aforemen- 
tioned sum  of  money,  and  duly  received  from  the  commisaioner  of  revenue 
in  Richmond  a  license  to  carry  on  their  business.  Under  an  act  ot  assem- 
bly, commonly  called  the  funding  act,  approved  on  the  thirtieth  of  March, 
1871,  the  state  issued  bonds,  with  coupons  attached,  which  latter  bear  on 
their  face  the  declaration  of  the  state,  that  they  shall  be  receivable,  after  they 
mature,  for  "all  taxes,  debts,  dues,  and  demands  due  the  state."  See  acts 
of  Assembly  of  1U70  and  1871,  o.  282,  §  2.  p.  879. 

Petitioners  claim  that  this  was  a  contract  which  entitled  them  to  pay  their 
license  tax  of  $504  in  coupons.  They  aver  that  they  endeavored  to  obtain 
the  l>enefit  of  this  contract  in  the  manner  prescribed  by  the  third  section  of 
another  act  of  assembly  of  Yirginia,  viz.,  that  relating  to  frauds  upon  the 
commonwealth,  eto.,  approved  January  14,  1882.  See  acts  of  Assembly  of 
1881-82,  c.  7,  §  3,  p.  10.  That  is  to  say,  they  paid  the  $504  in  money  to^the 
collector  of  taxes  for  Richmond,  and  at  the  same  time  tendered  to  that  officer 
an  equivalent  amount  of  past-due  coupons,  coupling  this  tender  with  tlie  re- 
quest that  he  would  take  possession  of  the  coupons  and  deliver  the  same  to 
the  judge  of  the  hustings  court  of  Richmond  for  identification  and  veriQca- 
tion  by  a  jury,  as  provided  by  the  third  section  of  the  said  last-named  act, 
with  a  view  to  their  being  received  by  the  state  in  payment  of  petitioners' 
license  tax,  and  to  the  return  to  them  of  the  money  ($504)  which  they  had 
paid  for  their  license.  Petitioners  aver  that  the  collector  refused  to  receive 
the  coupons  thus  tendered,  for  this  or  any  other  purpose,  and  also  refused  to 
give  petitionera  a  certiticate  in  writing  of  their  tender,  as  required  by  the 
third  section  of  the  last-named  act;  justifying  his  refusal  by  the  terms  of 
section  112  of  the  aforementioned  act  of  assembly  of  Virginia,  relating  to  the 
assessment  of  taxes  and  prescribing  the  mode  of  applying  for  licenses,  approved 
March  15, 1884,  which  forbids  collectors  from  receiving  aught  but  gold,  silver. 
United  States  treasury  notes,  or  United  States  national  bank-notes  for  license 
taxes,  in  any  case. 

Petitionera,  therefore,  come  into  this  court,  and  complain  that  the  act  of 
assembly  of  Virginia  last  named  is  repugnant  to  the  tenth  section  of  Uie  first 
article  of  the  constitution  of  the  United  States,  which  declares,  among  other 
things,  that  "no  state  shall  pass  any  law  impairing  the  obligation  of  con- 
tracts," and  is  therefore  unconstitutional,  null,  and  void;  and  that  by  the 
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conduct  »t  the  collector  of  Bicbmond,  atwye  described,  they  have  been  de- 
prived of  a  right  thus  secured  to  them  by  the  constitution  of  the  United 
States,  to-wit,  their  right  to  pay  the  license  tax  aforesaid  due  the  state  of 
"Virginia  in  coupons  of  the  state.  Thfiy  accordingly  ask  the  intervention  of 
this  conrt,  and  pray  that  it  will  grant  them  the  remedy  furnished  to  tax-pay- 
ers who  wish  to  pay  their  taxes  in  coupons  by  the  aforesaid  act  of  assembly 
<rf  the  fourteenth  of  January,  1882,  by  summoning  the  state  before  it,  and 
impaneling  a  jury  to  identify  and  verify  as  genuine  the  coupons  which  they 
tendered  to  the  collector  of  Richmond;  and  that  this  court,  when  such  gen- 
uineness is  shown,  shall  certify  the  fact  to  the  proper  officer  of  the  state,  and 
require  the  acceptance  of  the  coupons  in  payment  of  the  said  tax  and  the  re- 
turn of  the  8504  of  money  which  they  have  paid  to  the  collector.   , 

Upon  motion,  this  court,  by  an  order  of  the  sixth  instant,  directed  a  rule 
to  issue  against  the  state,  returnable  to-day,  reserving  all  questions  of  juris- 
diction ;  and  the  state  now  appears  in  the  persons  of  the  attorney  generid  and 
of  special  counsel  assigned  by  law  for  the  purpose 

On  the  merits  of  the  case,  I  do  not  think  there  ought  to  be  anj  dif- 
ferenoe  of  opinion.  Any  pecuniary  charge  imposed  by  the  govern- 
ment, for  the  privilege  of  residence,  or  of  holding  property,  or  of  exer- 
cising a  calling,  or  engaging  in  a  business,  within  its  jurisdiction,  is 
a  tax.  No  refinements  in  lexicography,  nor  hyperoriticisms  apon  the 
purport  of  words  or  phrases,  can  make  such  a  charge  anything  else 
bat  a  tax.  There  are  taxes  per  capita  levied  npon  persons  exercisjng 
the  privilege  of  residence  in  a  state.  There  are  taxes  ad  valorem 
levied  npon  persons  exercising  the  privilege  of  holding  property  in 
the  state.  There  are  license  taxes  levied  upon  persons  exercising  the 
privilege  of  carrying  on  the  business  of  merchants,  or  manufacturers, 
or  other  callings.  .  They  are  all  essentially  the  same  in  their  funda- 
mental nature;  they  are  a  charge  imposed  by  the  state  for  the  exer- 
cise of  privileges,  as  a  compensation  to  herself  ior  the  protection 
which  she  affords  by  her  laws  alike  to  persons,  to  property,  and  to 
honest  occupation.  It  is  useless  to  say  that  such  a  charge  is  only  a 
tax,  when  levied  for  the  purpose  of  revenue;  for  there  are  such  things 
as  prohibitory  taxes,  the  object  of  which  is  the  opposite  of  revenue, 
which  are  taxes  nevertheless.  It  is  unavailing  to  refine  upon  such  a 
subject.  It  is  offensive,  if  not  insulting,  to  the  common  sense  of  every 
candid  citizen  to  pretend  that  the  charge  which  the  state  may  see  fit 
to  impose  on  merchants  for  the  privilege  of  carrying  on  their  business 
is  anything  else  than  the  commonplace  thing  which  practical  men 
call  a  tax.  The  right  of  residence,  of  holding  property,  of  conducting 
a  business,  may  be  a  natural  right,  but  the  enjoyment  of  it  under  the 
protection  of  law  is  a  privilege  granted  by  the  state,  and  therefore, 
for  short,  I  have  called  it  a  privilege.  Nor  is  there  any  essential  dif- 
ference between  a  tax  per  capita,  levied  for  the  privilege  of  residence, 
a  tax  ad  valorem,  levied  for  the  privilege  of  holding  property,  and  a 
license  tax,  levied  for  the  privilege  of  conducting  a  particular  calling. 
And  therefore,  when  a  legislatuie,  by  statute,  singles  out  the  privi- 
lege of  carrying  on  trades,  professions,  and  occupations,  as  has  been 
done  in  the  act  of  March  15,  1884,  and  requires  a  tax  to  be  paid  for 
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that  privilege,  and,  instead  of  allowing  it  to  be  paid,  as  the  state  has. 
pledged  her  faith  that  all  taxes  may  be  paid,  viz.,  with  coupons,  for- 
bids such  payment  by  the  most  positive  and  stringent  prohibitions, 
and  absolutely  requires  its  payment  exclusively  in  money,  the  eva- 
sion of  the  state's  obligation  is  manifest,  the  repudiation  of  its  com- 
pact with  the  tax-payer  tendering  coupons  is  palpable,  and  the  statute 
is  unconstitutional  so  far  as  it  prevents  the  payment  of  license  taxes 
in  verified  coupons. 

How  can  there  be  a  rational  doubt  that  the  petitioners  in  this  case 
had  a  right  to  pay  their  license  tax  in  coupons  after  they  had  been 
identified  and  verified  in  the  manner  defined  by  law?  They  have 
been  denied  that  unquestionable  right;  and  therefore,  on  the  merits 
alone,  this  case  is  a  plain  one  for  relief.  The  difficulty  is  the  always 
important  one  in  federal  practice  of  jurisdiction.  By  the  proceeding 
resorted  to  in  the  present  case  the  state  is  summoned,  in  her  sever* 
eign  character,  before  a  federal  court  to  answer  a  petition,  on  a  week's 
notice.  She  appears  in  the  persons  of  her  law  officers.  It  matters 
not  how  obviously  just  the  prayer  of  the  petitioners  may  be;  that  can- 
not make  good  the  jurisdiction ;  for  the  meritorious  character  of  a  de« 
mand  can  never  cure  defects  in  procedure  if  that  be  essentially  faulty. 
The  question,  therefore,  is  whether  this  court  has  power  to  admin- 
ister relief  to  these  petitioners  in  this  proceeding.  It  will  be  seen 
from  what  follows  that  this  is  a  difficult  question,  and  involves  a  nec- 
essary, and,  I  fear,  a  somewhat  tedious,  review  of  the  law  of  jurisdic- 
tion as  applicable  to  the  federal  courts. 

The  remedy  by  summary  petition,  commencing  originally  with  a 
rule  nisi,  is  exceptional  in  the  practice  of  the  federal  courts  as  an 
original  proceeding,  and  is  anomalous  in  all  systems  of  judicature." 
The  practice  is  more  questionable  when  sovereign  states  are  the  par- 
ties defendant.  In  general,  a  sovereign  state  cannot  be  sued  except 
in  a  manner  and  a  forum  consented  to  and  chosen  by  itself.  See  the 
opinion  of  Lord  Somebs  in  the  great  case  of  The  Banker's  Case,  5  Mod. 
Bep.  29-62.  If  there  be  an  exception  to  this  general  rule  it  is  found 
in  the  terms  of  the  second  section  of  the  third  article  of  the  constitu- 
tion of  the  United  States,  which  declares  that  "the  judicial  power  of 
the  United  States  shall  extend  to  all  cases  in  law  and  equity,  arising 
under  this  constitution,  the  laws  of  the  United  States,  and  treaties,"  etc. 
This  grant  is  without  limitation,  in  terms,  as  to  parties  to  such  suits, 
and  does  not,  in  terms,  except  suits  brought  against  the  sovereign 
states  of  this  Union.  That  the  states  are  contemplated  by  it  is  in- 
ferred from  the  fact  that  this  section  is  to  be  construed  in  connection 
with  the  clause  of  the  constitution  before  referred  to,  which  forbids  a 
state  to  pass  any  law  impairing  the  obligation  of  contracts.  As  illus- 
trating the  full  purport  of  this  grant  of  jurisdiction  in  respect  to 
states,  it  may  be  mentioned  that,  further  on  in  the  same  section  of 
the  constitution,  jurisdiction  is  given  of  controversies  between  a  state 
and  citizens  of  another  state,  and  that  in  pursuance  of  this  latter 
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grant  the  supreme  court  of  the  United  States,  in  the  case  of  Chishoim 
V.  Georgia,  2  Dall.  419,  held  that  a  suit  brought  by  a  citizen  of  South 
Carolina  against  the  state  of  Georgia  had  been  properly  brought  in 
the  supreme  court  of  the  United  States.  This  decision  led  to  a  re- 
peal of  the  grant  by  the  speedy  adoption  of  the  eleventh  amendment  of 
the  constitution,  which  declares  that  the  federal  courts  shall  not  en- 
'tertain  any  suit  brought  against  any  state  "by  citizens  of  another 
state,  or  by  citizens  or  sabjeets  of  any  foreign  state."  This  amend- 
ment  would  seem  to  have  a  strong  bearing  on  the  question  whether  a 
state  may  be  sued  in  a  federal  court  by  one  of  its  own  citizens.  The 
first  clause  of  the  jurisdictional  section  of  the  constitntion  bad  left 
that  right  of  the  citizen  to  inference;  and  if  that  inference  had  not 
been  legitimate  it  mast  be  supposed  that  the  eleventh  amendment 
would  have  been  made  to  embrace  a  denial  of  the  right  of  a  citizen 
to  sue  hia  own  state  in  the  federal  courts,  as  well  as  his  right  to  sue 
other  states  of  the  Union.  The  express  denial  of  the  latter  right, 
and  omission  to  deny  the  former,  would  seem,  on  the  principle,  ex- 
presgio  unius  est  exclusio  alterius,  to  interpret  affirmatively  the  sec- 
tion in  favor  of  the  right  of  a  citizen  to  sue  his  own  state  in  a  federal 
conrt. 

The  ordinary  rules  of  construction  would  therefore  seem  to  sustain 
the  proposition  that  of  suits  against  states  by  their  own  citizens  for 
rights  arising  under  any  clause  of  the  constitution  or  laws  of  the 
United  States,  the  federal  courts  have  jurisdiction,  to  be  regulated  in 
its  exercise  by  such  laws  as  congress  may  prescribe  as  to  practice  and 
forms  of  procedure ;  especially  in  oases  in  which  those  citizens  are 
allowed  by  state  laws  to  sue  their  own  state  in  state  courts. 

Passing  now  to  the  legislation  of  congress  on  this  subject,  that  body 
in  its  latest  General  Statutes  relating  to  the  jurisdiction  of  federal 
courts,  has  enacted  that  the  circuit  courts  of  the  United  States  shall 
have  cognizance,  among  other  things,  of  "all  suits  of  a  civil  nature  at 
common  law  or  in  equity,"  where  the  matter  in  controversy  exceeds 
the  sum  of  $.500,  and  "arises  under  the  constitntion  or  laws  of  the 
United  States."  The  language  of  this  statute,  so  far  as  it  regards 
parties  to  suits,  is  just  as  broad  as  that  of  the  constitution  itself.  It 
makes  no  exception  of  suits  in  which  states  are  parties  defendant, 
and  would  seem  to  leave  the  citizen  of  any  state  at  liberty  to  sue  his 
own  state  in  a  federal  court  for  any  right  secured  to  him,  as  petition- 
ers in  this  case  have,  by  the  constitution  or  laws  of  the  United  States 
of  which  his  state  has  deprived  him.  If,  therefore,  a  citizen |s  claim 
against  his  state  involves  the  value  of  $500,  and  is  founded  on  the 
constitution  or  a  law  of  the  United  States,  it  would  seem  that  he  may 
bring  his  suit  in  a  circuit  court  of  the  United  States,  provided  it  be  a 
"suit  at  common  law  or  in  equity, "  in  the  ordinary  acceptation  of 
that  technical  phrase. 

The  next  question  to  be  considered  is  whether  the  summary  pro- 
ceeding, by  petition  now  under  consideration,  is  such  a  proceeding  as 
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the  oonstitntion  and  the  sti^tate  putting  it  in  foroe  contemplate  in 
the  phrase  "sait  at  oommon  law;"  for  no  one  pretends  that  this  is  a 
sait  in  equity. 

In  regard  to  snits  in  eqnitj,  the  states  have  no  power,  direct  or  in- 
direct, over  the  procedure  in  federal  courts;  and  it  is  questioned 
whether  congress  can  confer  it  to  any  material  extent.  °  But  the 
states  have  been  clothed  by  congres  with  a  large,  though  indirect, 
control  over  the  practice  of  the  federal  eoarts  in  common-law  cases. 
Section  914  of  the  Revised  Statutes  of  the  United  States  provides,  in 
regai'd  to  suits  other  than  those  in  equity  and  admiralty,  broaght  in 
the  federal  courts,  that  "the  practice,  pleadings,  and  forms  and  modes 
of  proceeding  in  civil  causes"  shall  conform  as  near  as  may  be  to  the 
practice,  pleadings,  and  forms  and  modes  of  proceeding  existing  at 
the  time  in  like  causes  in  the  courts  of  record  of  the  state  within 
which  the  United  States  courts  are  held.  This  court  is  therefore  an- 
thorized  to  look  into  the  laws  of  Virginia  relating  to  the  practice  pre- 
scribed to  its  courts  in  cases  at  law,  and  to  determine  from  those  laws 
whether  it  has  jurisdiction  to  entertain  a  proceeding  like  the  one  now 
under  consideration. 

This  proceeding  is  evidently,  and  I  believe  admittedly,  founded  on 
the  third  section  of  the  act  of  assembly  of  January  14, 1882,  relating 
to  frauds  upon  the  commonwealth,  which  has  already  been  referred 
to.  That  section,  as  before  stated,  authorized  the  method  of  proceed- 
ing which  has  been  pursued  in  this  case  to  be  used  in  the  courts  of 
the  state  by  tax -payers  who  wished  to  pay  their  dues  with  coupons ; 
and  therefore  the  same  procedure,  if  now  admissible  in  the  state 
courts,  would  be  admissible  in  this  court.  The  section  allowed  the 
tax-payer  to  sue  the  state  herself,  in  her  own  name  and  person. 
Accordingly,  when  this  case  was  first  called  at  bar,  and  I  issued  the 
role  under  which  the  state  of  Virginia  has  now  appeared,  I  supposed 
that  the  petition  could  be  entertained.  But  I  am  confronted  to-day 
by  the  114th  section  of  the  act  for  assessing  taxes,  and  for  providing 
a  mode  of  applying  for  licenses,  approved  March  15, 1884,  heretofore 
mentioned,  which  repeals  in  general  terms,  as  to  license  taxes,  the 
*bird  section  of  the  act  of  January  14,  1882,  creating  this  procedure. 
'  The  conclusion  that  this  114th  section  does  effect  such  repeal  is  inev- 
itable.    For  section  112  of  the  same  act  is  in  the  following  words : 

"All  applications  for  licenses  shall  be  made,  and  all  taxes  assessed  by  chap- 
ter 1  of  this  act  shall  be  paid,  in  lawful  money  of  the  United  States,  In  the 
mode  and  subject  to  the  provisions  of  an  act  to  regulate  the  granting  of 
licenses,  approved  the  seventh  of  February,  1884,  and  any  act  amendatoiy 
thereto,  before  any  corporation,  firm,  or  person  sliall  be  entitled  to  receive 
said  license,  or  to  transact  any  business,  profession,  or  calling  for  which  a 
<)i?ense  is  required  by  chapter  1  of  this  act." 

The  act  to  which  this  section  refers,  and  which  it  adopts  and  makes 
part  of  itself,  is  the  act  for  regulating  the  granting  of  licenses,  etc., 
approved  February  7,  1884,  as  amended  by  another  act  for  the  same 
purpose,  approved  February  25,  1884.     This  act,  as  amended,  con- 
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tains  snndry  provisions,  the  object  of  whieb  is  to  require  the  payment, 
of  all  license  taxes  exclusively  in  gold  or  silver  coin,  Unhed  States 
treasury  notes,  or  national  bank-notes,  and  stringently  forbids  the 
issaing  of  licenses  except  upon  the  payment  of  the  license  taxes  in 
the  money  it  describes.  It  forbids  the  receiving  of  coupons,  either 
in  psymenir  or  for  verification,  or  for  any  purpose,  by  forbidding  any 
application  for  a  liceiise  to  be  considered  or  granted  unless  all  its  re- 
quirements in  regard  to  payment  in  money  shall  have  been  first  fully 
complied  with. 

The  act  of  March  30,  1884,  having  m  its  112th  section  adopted 
the  provisions  of  the  acts  of  February  just  described,  then  goes  on, 
in  its  114:th  section,  to' repeal  the  general  tax  law  of  1882,  and  also 
to  repeal  "all  acts  and  parts  of  acts  inconsistent  with  this  act," — 
that  is  to  say,  inconsistent  with  any  of  its  own  provisions ;  inconsist- 
ent with  its  112th  section;  inconsistent,  as  a  consequence,  with  the 
acts  of  February,  1884.  Can  this  112th  section,  adopting  the  Feb- 
ruary law,  stand  and  be  enforced  without  rendering  null  and  wholly 
inoperative  the  third  section  of  the  act  of  January,  1882,  which  pro- 
vides for  the  verification  of  coupons  and  for  their  reception  by  the 
state  in  payment  of  license  taxes  ?  The  two  laws  are  utterly  repug- 
nant to  and  radically  inconsistent  with  each  other.  A  formal  repeal 
was  hardly  necessary,  inasmuch  as  the  law  of  1882  was  already  com- 
pletely nullified  as  to  license  taxes.  Yet  the  114th  section  of  the 
law  of  March  gives  it  the  coup  de  grace  by  repealing  it  in  terms,  and 
thereby  abolishing,  as  to  license  taxes,  the  proceeding  by  summary 
petition  which  the  law  of  1882  gave  to  license  tax-payers  who  wished 
to  pay  their  taxes  with  verified  coupons.  The  law  giving  this  sum- 
mary remedy  in  the  state  courts  being  abolished,  it  follows  that  this 
procedure,  ipso  facto,  ceases  to  be  admissible  in  the  federal  courts. 

It  may  be  suggested  that  a  repealing  clause,  embodied  in  an  un- 
constitutional act,  may  itself  be  unconstitutional  by  reason  of  the 
association  in  which  it  is  found.  The  authorities  on  the  subject, 
however,  are  to  the  contrary  of  this.  Judge  Cooley  says,  in  his  Con- 
stitutional Limitations,  (3d  Ed.  p.  186,)  that  "where  the  repealing 
clause  in  an  unconstitutional  statute  repeals  all  inconsistent  acts,  the 
repealing  clause  is  to  stand  and  have  effect,  notwithstanding  the  in- 
validity of  the  rest."  See,  to  the  same  effect,  Dwarris,  St.  (Potter's 
Ed.  of  1874,)  p.  154. 

The  present  proceeding  must,  therefore,  be  dismissed  for  want  of 
jurisdiction  in  this  court  to  entertain  it ;  and  it  is  so  ordered. 

See  Baltimore  &  0.  R.  Co.  v.  Allen,  17  FsD.  Bbp.  171,  and  note,  188.— [£o. 


Note  by  Judge  Hitohes. 

The  proposition,  stated  arguendo  in  the  foregoing  opinion,  that  a  oitizea 
may  sue  his  own  state  in  a  circuit  court  of  the  United  States,  on  a  right  given 
him  by  the  constitution  of  the  Union,  of  wliich  his  state  has  deprived  him, 
v.20,no.7— 27 
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has  natarftlly  given  rise  to  much  discussion  in  Virginia,  where  there  has  been 
recent  legislation  taking  away  or  aSecting  the  right  wliich  she  bad  granted 
of  paying  state  taxes  in  coupons  cut  from  her  public  bonds.  In  consequence 
of  that  dictum  many  suits  liave  been  already  brought,  and  many  more  are 
likely  to  be  brought,  directly  against  the  state  in  tbe  United  States  circuit 
courts  held  in  the  judicial  districts  of  Virginia.  It  is  therefore  proper  that 
b  more  detailed  statement  of  the  grounds  of  the  opinion  should  "be  appended  - 
to  it. 

The  proposition  that  a  citizen,  who  has  been  injured  in  a  constitutional  right 
by  his  own  state,  mJiy  sue  that  state  iu  an  inferior  federal  court  is  a  novel  if 
not  a  startling  one.  It  is  probable  that  such  a  suit  has  never  before  been 
brought.  It  is  certain  that  it  could  not  have  been  brouglit  befoi-e  the  pas- 
sage of  the  judiciary  act  of  March  3,  1875,  (Supp.  Kev.  St.  173,  and  18  St. 
470;)  yet  the  language  of  section  2  of  article  8  of  the  constitution  of  tlie 
United  States  seems  to  extend  tlie  judicial  power  of  the  Unite<l  States  to  such 
suitsl  That  language  is  that  this  power  shall  extend  to  "all  cases  in  law  and 
equity  arising  under  this  constitution,  the  laws  of  the  United  States,  and 
treaties,"  etc.  There  is  not,  in  the  claxise  itself,  or  in  any  other  provision  of 
the  constitution,  an  exception  from  this  grant  of  suits  brought  against  states 
by  their  own  citizens.  It  is  true  that  the  second  paragraph  of  the  same  sec- 
tion of  the  constitution  provides  that,  in  cases  in  which  a  state  shall  t)e  a 
party,  the  supreme  court  of  the  United  States  shall  have  original  jurisdiction; 
and  Mr.  Alexander  Hamilton,  in  the  eighty-Qrst  number  of  the  Federalist, 
indicated  the  belief  that  the  jurisdiction  granted  by  this  clause  was  intended 
to  be  an  eaxluHve  "original  jusisdictlon."  But  the  first  congress,  that  of  1789, 
construed  the  grant  otherwise  in  section  13  of  tbe  first  judiciary  act;  and 
the  supreme  and  circuit  courts  of  the  United  States  have  in  repeated  decisions 
held  that  the  constitution,  in  giving  original  jurisdiction  to  tlie  supreme  court 
of  causes  in  which  staties  are  parties,  did  not  intend  that  that  jurisdiction 
should  be  exclusive.  These  decisions  are  reviewed  in  the  very  recent  «ase 
of  Amea  v.  Kamas,  111  U.  S.  449,  and  4  Sup.  Ot.  Kep.  437,  in  a  decision  in 
which  the  supreme  court  of  the  United  States  reiterated  that  proposition. 

Section  2  of  article-3  of  the  constitution  having  grantwl  the  jurisdiction 
under  consideration,  the  only  question  is  whether  congress  by  legislation  haa 
authorized  the  federal  courts  to  exercise  it.  Let  it  be  borne  in  mind  that  as 
to  the  appellate  jurisdiction  of  the  supreme  court,  and  all  the  jurisdiction  of 
the  circuit  and  district  courts  of  the  United  States,  the  constitution  does  not, 
propria  vigore,  confer  jurisdiction,  but  haa  granted  a  large  fund  of  it  which 
congress  may  or  not  bring  into  exercise.  Although  congress  was  slow  to 
utilize  all  the  jurisdiction  authorized  by  the  constitution,  yet,  since  1875,  it 
may  be  said  to  have  well  nigh  brought  the  whole  into  requisition. 

As  early  as  1789  congress  granted  appellate  jurisdiction  to  the  supreme 
court  in  aU  cases  authorized  by  section  2  of  article  3;  that  is  to  say,  by  the 
twenty-fifth  section  of  the  judiciary  act  of  1789,  (now  modified  into  section 
709,  Rev.  St.,)  congress  authorized  the  supreme  court  to  review  on  appeal  all 
judgments  and  decrees  of  the  courts  of  highest  resort  in  the  states,  in  cases 
where  is  drawn  In  question  the  validity  of  any  state  statute  alleged  to  be  re- 
pugnant to  the  constitution,  or  to  a  law  or  to  a  treaty  of  the  United.  States, 
in  which  tlie  decision  of  such  court  was  in  favor  of  the  validity  of  such  state 
statute.  This  is  but  the  gist  of  the  principal  clause  of  the  section,  which  is 
very  comprehensive  in  ite  grant  of  jurisdiction.  The  effect  and  intent  of 
this  section,  as  aftecting  suits  brought  against  their  own  states  by  citizens 
appealing  under  it  to  the  supreme  court  of  the  United  States,  was  carefully 
discussed  by  Chief  Justice  Marshall  in  the  case  of  Cohen  v.  Virginia,  6 
Wheat.  378  et  seg. ,  extracts  from  which  are  given  below.  The  learned  chief 
justice  maintained  in  that  case,  as  early  as  1821,  that  under  the  section  of  the 
oonstitution  which  we  are  considering,  as  put  in  force  by  section  25  of  the  Judi- 
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tAiaj  act  of  1789.  a  citizen  might  sue  his  own  state  by  appeal  in  the  snpreme 
court  of  the  United  States,  when  deprived  by  her  of  a  constitutional  right. 

It  was  not  until  the  passage  of  the  judiciary  act  of  Marrh  3, 1875,  that  con- 
gress gave  to  the  circuit  courts  of  the  United  States  jurisdiction,  as  author- 
ized by  section  2  of  article  3,  of  all  cases  arising  under  tlie  constitution,  or  a 
law  or  treaty  of  the  United  States.  In  this  act  such  jurisdiction  was  given 
without  exception  as  to  the  parties  to  suits,  or  their  character.  The  act  of 
1789  had  given  jurisdiction  to  the  supreme  court  in  all  cases  of  this  class, 
witliout  respect  to  amounts  (which  might  be  ever  so  small)  or  as  to  parties. 
The  jurisdiction  given  by  the  act  of  1875  to  the  circuit  courts  is  equally  with- 
out  exception  as  to  parties,  but  as  to  amounts  is  limited  to  suits  where  the 
matters  in  controversy  are  not  less  than  $500  in  value.  The  efCiect  and  in- 
tent of  the  act  of  1875,  in  respect  to  states  or  parties,  was  discussed  with  care 
by  Chief  Justice  Waite  in  the  case,  before  mentioned  as  very  recently  de- 
cided, of  Ames  v.  Katisas,  extracts  from  which  are  given  below. 

First,  let  us  see  what  was  said  on  the  question  whether  a  citizen  could  sue 
bis  own  state  in  a  federal  court  for  a  federal  right  of  which  she  had  deprived 
him,  in  the  caae  of  CoJie/n  v.  Virginia,  The  state  of  Virginia  had  proceeded 
against  her  own  citizen  in  one  of  her  own  courts  by  indictment,  and  deprived 
him  of  a  right  given  him  by  a  law  of  congress.  Whereupon  the  citizen  sued 
the  state  by  appeal  iu  the  supreme  court  of  the  United  States,  under  section 
25  of  tlie  judiciary  act  of  1789.  One  of  the  objections  urged  against  the  ju- 
risdiction was  that  a  state  was  a  party.  Chief  Justice  Marsiiali.,  among 
other  things,  said,  (page  378:)  "The  first  question  to  be  considered  is  whether 
the  jurisdiction  of  this  court  is  excluded  by  the  character  of  the  parties,  one 
of  them  being  a  stsite  and  the  other  a  citizen  of  that  state.  The  second  sec- 
tion of  the  third  article  of  the  constitution  defines  the  extent  of  the  judicial 
power  of  the  United  States.  It  gives  jurisdiction  to  the  courts  of  the  Union 
in  two  classes  of  cases.  In  the  tirst  tlieir  jurisdiction  depends  on  the  charac- 
ter of  the  causej  whoever  may  be  the  parties.  This  class  comprehends  all 
cases  in  law  and  equity  arising  under  this  constitution,  the  laws  of  the 
United  States,  and  treaties  made  under  their  authority.  Tliis  clause  extends 
the  jurisdiction  of  the  court  to  all  cases  described,  without  making  in  its 
terms  any  exception  whatever,  and  without  any  regard  to  the  condition  of 
the  party.  If  there  be  any  exception,  it  is  to  be  implied  against  the  express 
words  of  the  article.  In  the  second  class  the  jurisdiction  depends  entirely  on 
the  character  of  the  parties. " 

On  p;ige  391  of  the  opinion  this  passage  occurs:  "It  is  to  give  jurisdic- 
tion, where  the  character  of  the  parties  would  not  give  it,  that  the  important 
part  of  the  clause  which  extends  the  judicial  power  to  all  cases  arising  under 
the  constitution  and  laws  of  the  United  States  was  inserted.  If  jurisdiction 
depended  entirely  on  the  character  of  the  parties,  and  was  not  given  where 
the  parties  have  not  an  original  right  to  come  into  court,  that  clause  would  be 
mere  surplusage." 

Page  382:  Tiie  judicial  power  of  the  United  States  "is  authorized  to  decide 
all  cases  of  every  description  arising  under  the  constitution  or  laws  of  the 
United  States.  From  this  genera!  grant  of  jurisdiction  no  exception  is  made 
of  those  cases  in  which  a  state  may  be  a  party.  When  we  consider  the  situa- 
tion of  the  government  of  the  Union  and  of  a  state,  in  relation  to  each  other; 
the  nature  of  our  constitution;  the  subordination  of  the  state  government  to 
that  constitution;  the  great  purpose  for  which  jurisdiction  over  all  cases  aris- 
ing under  the  constitution  and  laws  of  the  United  States  is  confided  to  the 
judicial  department, — are  we  at  liberty  to  insert,  in  this  general  grant,  an 
exception  of  those  cases  in  which  a  state  may  be  a  party?  Will  the  spirit  of 
the  constitution  justify  this  attempt  to  control  its  words?  We  think  it  will 
not.    We  think  a  a»se  arising  under  the  conatitntion  or  laws  of  the  United 
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States  is  cognizable  in  the  courts  of  the  Union,  toTioetier  may  le  the  partUt. 

*  *    *» 

Page  383:  "The  constitution  gives  to  every  person  having  a  claim  upon  a 
state  a  right  to  submit  his  case  to  the  courts  of  the  nation.  However  unim- 
portant liis  claim  may  be,  however  little  the  community  may  be  interested  in 
its  decision,  the  framers  of  our  constitution  thought  it  necessary  for  the  pur- 
poses of  justice  to  provide  a  tribunal,  as  superior  to  influence  as  possible, 
in  which  ttiat  claim  might  be  decided.  Can  it  be  imagined  that  the  same  per- 
sons considered  a  case  involving  the  constitution  of  our  country  and  the  maj- 
esty of  the  laws,  questions  in  which  every  American  citizen  must  be  deeply 
interested,  as  withdrawn  from  this  tribunal  because  a  state  is  a  party? 

•  *    •" 

Page  890:  "It  has  been  urged,  as  an  additional  objection  to  the  jurisdic- 
tion of  this  court,  that  cases  between  a  state  and  one  of  its  own  citizens  do 
not  come  within  the  general  scope  of  the  constitution,  and  were  obviously 
never  intended  to  be  made  cognizable  in  the  federal  courts.  *  *  *  It 
may  be  true  that  the  partiality  of  the  state  tribunals,  in  ordinary  conti-over- 
sies  between  a  state  and  its  citizens,  was  not  apprehended,  and  therefore  the 
judicial  power  of  the  Union  was  not  extended  to  such  cases;  but  this  was  not 
the  sole  nor  the  greatest  object  for  which  this  department  was  created.  A 
more  important  and  much  more  interesting  object  was  the  preservation  of 
the  constitution  and  laws  of  the  United  States,  so  far  as  they  can  l>e  pre- 
served by  judicial  authority;  and  therefore  the  jurisdiction  of  the  courts  of 
the  Union  was  expressly  extended  to  all  cases  arising  under  that  constitu- 
tion and  those  laws.  If  the  constitution  or  laws  may  be  violated  by  proceed- 
ings instituted  by  a  state  against  its  own  citizens,  and  if  that  violation  may 
be  such  as  essentially  to  affect  the  constitution  and  the  laws,  such  as  to  arrest 
the  progress  of  government  in  its  constitutional  course,  why  should  these 
cases  be  excepted  from  that  provision  which  expressly  extends  the  judicial 
power  of  the  Union  to  all  cases  arising  under  the  constitlition  and  laws? 
After  bestowing  on  this  subject  the  most  attentive  consideration,  the  court 
can  perceive  no  reason,  founded  on  the  character  of  the  parties,  for  introduc- 
ing an  exception  which  the  constitution  has  not  made ;  and  we  think  that 
the  judicial  powei;,  as  originally  given,  extends  to  all  cases  arising  under  the 
constitution,  or  a  law  of  the  United  States,  whoetier  may  be  the  parties." 

This  language  is  too  explicit  to  admit  of  doubtful  interpretation.  So  far  as 
the  authority  of  Chief  Justice  Marshall  can  establish  it,  the  doctrine  is  true 
that  the  constitution  does  authorize  a  citizen  to  sue  his  own  state  in  a  federal 
court  for  a  right  given  him  by  the  constitution  or  a  law  of  the  United  States 
of  which  his  state  has  deprived  him . 

The  language  of  the  court  in  the  late  case  of  Ames  v.  Kansas  is  equally  as 
explicit.  It  refers  to  and  adopts  the  language  of  Judge  Marshall  in  Cohen 
V.  Virginia.  That  was  a  case  in  which  Kansas  had  sued  its  own  citizen  (a 
railway  company)  in  one  of  its  own  courts  to  question  a  right  claimed  by  the 
company  under  a  law  of  congress.  The  company  removed  the  case  into  the 
circuit  court  of  the  United  States,  under  the  act  of  March  3, 1875.  On  de- 
nijil  by  this  court  of  a  motion  to  remand,  appeal  was  taken  by  the  state  to  the 
supreme  court  of  the  United  States.  As  to  the  removal,  the  company  was  in 
the  relation  of  actor  or  plaintiff,  and  the  state  in  that  of  defendant  The 
question  was  whether  the  federal  court  could  take  cognizance,  as  against  the 
state  and  against  her  will,  of  a  suit  in  which  the  state  was  a  party.  The  su- 
preme court,  following  the  reasoning  of  Judge  Marshall  in  Cohen  v.  Vir- 
ginia, held  that  the  circuit  court  had,  after  removal,  rightful  cognizance  of 
the  suit.  After  discnssitig  at  length  the  question  whether,  in  the  second  par- 
agraph of  section  2,  art.  3,  of  the  constitution,  which  g^ves  "original  juris- 
diction" to  the  supreme  court  of  cases  in  wliicb  a  state  is  a  party,  it  was  in- 
tended that  that  jurisdiction  should  be  txelusive,  and  wCter  reviewing  section 
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18  at  the  Judiciary  act  of  1789,  and  the  cases  In  which  the  contrary  View  had 
been  held,  Chief  Justice  Waits,  in  the  concluding  paragraphs  of  the  decis- 
ion, said: 

"In  view  of  the  practical  construction  put  upon  this  provision  of  the  ct>n- 
stitution  by  congress  at  the  moment  of  the  organization  of  the  government, 
and  of  the  significant  fact  that  from  1789  until  now  no  court  of  the  United 
States  has  ever,  in  its  actual  adjudication,  determined  to  the  contrary,  we  are 
unable  to  say  that  it  is  not  within  the  power  of  congress  to  grant  to  the  in- 
ferior courts  of  the  United  States  jurisdiction  in  cases  where  the  supreme 
court  has  been  vested  by  congress  with  original  j^irisdiction.  It  rests  with 
the  legislative  department  of  the  government  to  say  to  what  extent  such 
grants  shall  be  made.  *  *  •  We  are  unwilling  to  say  that  'the  power 
does  not  exist. 

"It  remains  to  consider  whether  jurisdiction  has  been  given  to  circuit 
courts  of  the  United  States  in  cases  of  this  kind.  As  has  been  seen,  it  was 
not  given  by  the  judiciary  act  of  1789,  and  it  did  not  exist  in  1873,  when  the 
case  of  Wi»x>n8in  v.  Dtduth,  2  DiU.  406,  was  decided  by  Mr.  Justice  Milli:r 
on  the  circuit  But  the  act  of  March  3, 1875,  o.  137,  (18  St.  470,)  •  to  deter- 
mine the  jurisdiction  of  circuit  courts,  and  to  regulate  the  removal  of  causes 
from  the  state  courts,  and  for  other  purposes,'  does,  in  express  terms,  provide 
that  <  the  circuit  courts  of  the  United  States  shall  have  original  cognizance, 
concurrent  with  the  courts  of  the  several  states,  of  all  suits  of  a  civil  nature, 
at  common  law  or  in  equity,  *  *  *  arising  under  the  constitution  or 
laws  of  the  United  States;'  and  also  that  suits  of  the  same  nature,  begun  in  a 
state  court,  may  be  removed  to  the  circuit  courts.  *  *  *  The  only  ques- 
tion we  have  to  consider,  therefore,  is  whether  suits  cognizable  in  the  dourts 
of  the  United  States  on  account  of  the  nature  of  the  controversy,  and  which 
need  not  be  brought  originally  in  the  supreme  court,  may  now  be  brought  in 
or  removed  to  the  circuit  courts,  without  regard  to  .the  character  of  the  par- 
ties. All  admit  that  the  act  does  give  the  requisite  jurisdiction  in  suits  where 
a  state  is  not  a  party;  so  that  the  real  question  is  whether  the  constitution 
exempts  the  states  from  its  operation.  The  same  exemption  was  claimed  in 
Cohen  V.  Virginia  to  show  that  the  appellate  jurisdiction  of  this  court  did  not 
extend  to  the  review  of  the  judgment  of  a  state  court  [rendered]  in  a  suit  by 
a  state  against  one  of  its  own  citizens;  but  Chief  Justice  Mabshall  said: 
[here  quoting  some  of  the  passages  already  quoted  above.]  The  language  of 
the  act  of  1875,  in  this  particular,  is  identical  with  that  of  the  constttntion, 
and  the  evident  purpose  of  congress  was  to  make  the -original  jarisdiction  of 
the  circuit  courts  co-extensive  with  the  judicial  power  in  all  cases  where  the 
supreme  court  had  not  already  been  invested  by  law  with  exclusive  cogni- 
sance. •  *  *  The  judicial  power  of  the  United  States  extends  to  all  cases 
arising  under  the  constitution  and  laws,  and  the  act  of  1875  commits  the  ex- 
ercise of  that  power  to  the  circuit  courts.  It  rests,  therefore,  on  those  who 
would  withdraw  any  case  within  that  power  from  the  cognizance  of  the 
circuit  courts,  to  sustain  their  exception  on  tlie  spirit  and  true  meaning  of 
the  act,  which  spirit  and  true  meaning  must  be  so  apparent  as  to  overrule  the 
words  its  f  ramere  have  employed.  To  the  extent  that  the  words  conflict  with 
other  laws  giving  exclusive  jurisdiction  to  this  court,  this  has  been  done,  but 
no  more." 

The  court  accordingly  gave  judgment  sustaining  the  jurisdiction  of  the 
circuit  court  of  the  United  States  in  Kansas  to  hear  and  decide  the  case. 

Can  there  be  any  doubt  that  this  language  of  Chief  Justice  Waite  as  con- 
clusively settles  the  question  under  consideration  as  to  the  circuit  courts,  as 
that  of  Chief  Justice  Marshall  did  as  to  the  appellate  jurisdiction  of  the 
supreme  court?  There  certainly  cannot  be.  Still,  the  maxim  remains  true 
that  a  sovereign  state  cannot  be  sued  except  in  a  manner  and  in  a  forum  con- 
sented to  by  itself.    But  let  it  be  remembered  that  the  constitution  of  the 


Digitized  by 


Google 


422  rBDBBlIi  BBPOBTBB. 

Union  is  no  more  nor  leas  than  a  grant  by  the  states  to  the  Union  of  the 
powers  which  it  enumerates.  And  the  very  question  which  we  have  been 
discussing  is  whether  or  not  section  2,  art.  S,  is  a  grant  of  the  power  and 
jurisdiction  under  consideration.  If  it  is,  as  is  held  by  the  two  chief  justices, 
then  the  state  of  Virginia  has  consented  to  be  sued  in  the  federal  courts  in 
the  cases  embraced  by  that  section,  and  the  question  is  at  end. 


SoHDitSNBBBO'BoEOKGijEB  LcMBER  Go.  and  otbers  V.  Town  of  H&t- 

WABD  and  others. 

0.  N.  Nblson  Luhbbb  Go.  and  another  v.  Towk  of  Lobraise  and 

another. 

(Circuit  Court,  W.  D.  Witcomin.    March,  1884.) 

1.  CoMiECTioN  OF  Taxes— IsjuNCTioir  to  Restrain— Jprisdiction  of  UNrrBD 

{states  ConuTS— How  Established. 

In  order  to  enable  a  federal  court  to  enjoin  the  collection  of  state,  county, 
and  municipal  taxes,  it  must  proceed  upon  clear  and. established  principles  of 
equity  jurisdiction. 

2.  Equity — Inte  ufbkence  of,  to  Prevent  MuLTiPLicrrr  of  Sums — Irrefarabi.b 

Injury — Cloud  os  Title. 

Equity  will  not  interfere  except  in  special  cases,  as  of  fraud,  to  save  a  multi- 
plicity of  suits,  or  prevent  irreparable  injury,  or  a  cloud  upon  title  to  land. 

3.  Jurisdiction— Not  Coijikerrbd  by  Joinder  of  Claims  Insufficient  nr  Axomrr 

TO  Larob  Ones. 

When  claims  are  not  of  sufficient  amount  to  give  a  court  juri^iction  if  suits 
are  severally  bruui^ht,  a  court  will  not  gain  jurisdiction  by  joining  them  with 
other  claims  sufficient  in  amount.  Courts  of  equity  cannot  wrest  jurisdiction 
from  courts  of  law  because  there  is  more  than  one  plaintiff  severally  interested 
in  a  controversy. 

4.  MciiTiPLicrrT  of  Butts. 

Many  actions  by  different  plaintiffs,  when  an  action  at  law  will  settle  a  con- 
troversy as  to  each,  is  not  what  is  intended  by  a  multiplicity  of  suits. 
6.  E«iuiTY— MuLTiPUcrrY  of  Suits— Parties  cannot  Base  Uiobts  on  Riorts  of 
Third  Persons. 

Where  no  one  of  a  number  of  complainants  stands  in  danger  of  a  multiplicity 
of  suits,  they  cannot  complain  that  a  third  person  must  have  a  salt  in  order  to 
obtain  his  legal  rights. 
6.  Taxes— Unjust  Assessment — Remedy  at  Law. 

Where  a  tax  is  unjustly  assessed,  a  complainant  has  an  adequate  remedy  at 
law  by  paying  the  tax  and  suing  to  recover  the  amount  so  paid. 

In  Equity. 

Clapp  d  Macartney,  for  complainants.  I.  N.  d  J.  W.  Ctutle  and 
Fayette  Marsh,  of  counsel. 

Marshall  d  Jenkins,  for  defendants.  Gregory  dt  Gregory,  of  conn- 
sel. 

BcNN,  J.  These  oases  are  brought  by  complainants,  being  natural 
persons  and  corporations,  citizens  of  Minnesota  and  Missouri, — one 
against  the  town  of  Hayward,  in  Sawyer  county,  and  one  against  the 
town  of  Lorraine,  in  Polk  county,  Wisconsin, — to  obtain  a  perpetual 
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injunction  restraining  the  collection  of  the  general  state,  connty,  and 
town  taxes  for  the  year  1883  upon  a  large  quantity  of  saw-logs  be- 
longing, severally,  to  the  complainants,  cat  in  the  winter  of  1882- 
88,  in  said  towns,  from  the  complainants'  lands  lying  therein,  and 
banked  upon  the  Namacogiu  river,  in  said  town  of  Hayward,  in  Saw- 
yer county,  and  upon  the  Clam  river,  iu  said  town  of  Lorraine,  in 
Folk  county.  The  complainants,  having  filed  their  bills  of  complaint, 
now  move  the  court  thereupon  for  an  injunction,  pending  the  litiga- 
tion, to  restrain  the  town  officers  from  levying  upon  the  personal  prop- 
erty of  the  complainants,  situate  in  said  towns,  for  the  satisfaction  of 
said  taxes.  The  claim  made  by  complainants  is  this :  That  they  are 
non-residents  of  the  state  of  Wisconsin,  and  are  the  owners  in  sev- 
eralty of  large  quantities  of  timbered  lands  in  the  counties  named, 
valuable,  principally,  for  the  pine  timber  growing  thereon;  that  dur- 
ing the  winter  of  1882-83  they  caused  to  be  cut  upon  said  lands 
large  quantities  of  pine  logs,  with  the  sole  purpose  and  intent  of  run- 
ning tbem  out  through  the  navigable  streams  of  the  state  into  the  Bt. 
Groix  river,  and  thence  to  the  city  of  Stillwater,  Minnesota,  to  be  man- 
ufacted  into  lumber  for  market  in  that  and  other  states  west  of  the 
Mississippi ;  that  with  this  view  they  cat  and  hauled  said  logs  to  said 
rivers,  which  were  navigable  streams,  and  there  rolled  them  down  be- 
tween the  two  banks  of  said  rivers,  upon  the  ice  thereof,  to  await  high 
water  in  the  spring,  whereby  they  could  and  did,  in  the  month  of  May, 
1888,  run  tbem  down  into  the  St.  Groix  river  to  Stillwater,  in  the 
state  of  Minnesota;  that  while  the  logs  were  there  banked  in  the  said 
stream,  and  upon  the  ice  thereof,  awaiting  shipment,  the  assessors  of 
said  towns,  in  the  mobth  of  April,  levied  these  taxes  upon  them ;  that 
such  logs  were  not  subject  to  taxation  in  the  towns  where  they  were 
so  cut  and  assessed,  (1)  because  they  had  no  situB  in  the  state  of 
Wisconsin,  but  had  then  become  and  were  the  subject  of  commerce, 
and  in  transit  from  one  state  of  the  Union  to  another,  and  were  ex- 
empt from  taxation  by  reason  of  the  provision  in  the  United  States 
constitution  giving  congress  the  power  to  regulate  commerce  with 
foreign  powers  and  between  the  several  states ;  and  (2)  because  the 
law  of  Wisconsin  which  authorizes  the  taxation  is  repugnant  to  the 
constitution  of  Wisconsin,  which  provides  a  uniform  rule  of  taxation, 
and  makes  an  unjust  discrimination  against  non-residents  qf  the 
town. 

It  will  be  evident,  from  this  brief  statement  of  the  complainants' 
case,  that  the  questions  involved  are  of  grave  importance  to  the  state 
and  to  holders  of  pine  lands.  There  is  also  a  question  of  jurisdic- 
tion in  the  case  almost  as  important,  and  which  it  will  be  essential 
first  to  consider. 

In  order  to  enable  this  court  to  tie  up  the  bands  of  the  looal  state 
aotborities,  and  stay  the  eoUeotion  of  the  ordinary  state,  county,  and 
municipal  taxes,  it  must  proceed  upon  clear  and  established  princi- 
ples of  equity  jurisdiction.    By  the  law  of  congress  (see  section  3224, 


Digitized  by 


Google 


424  FEDEBAIi  BBPOBTKB. 

Bev.  St.)  neither  a  federal  nor  state  conrt  has  any  power  in  any  case 
to  stay  by  injunction  the  collection  of  a  United  States  tax.  The  lan- 
guage of  the  provision  is  broad  enough,  indeed,  to  cover  the  case  of 
any  tax,  national  or  state.  But  although  the  provision  no  doubt  ap- 
plies  only  to  taxes  levied  by  the  general  government,  it  serves  to  show 
the  temper  and  attitude  of  the  government  upon  the  general  ques- 
tion. The  reasons  are  quite  as  strong* against  the  national  courts  in- 
terfering to  stay  the  collection  of  state  taxes  as  they  are  against  allow- 
ing any  court,  state  or  federal,  to  interfere  to  stay  the  collection  of 
the  national  revenues.  And,  consequently,  we  see  that  the  United 
States  courts  have  ever  shown  the  greatest  caution  an,d  reluctance  in 
entertaining  jurisdiction  in  such  a  case,  and  will  always  refrain  from 
taking  jurisdiction  except  when  the  complaint  makes  a  ease  free  from 
doubt,  and  under  some  well-recognized  head  of  equity.  The  jurisdic- 
tion is  claimed  in  this  case  chiefly  on  the  ground  of  preventing  a  mul- 
.tiplicity  of  suits.  But  I  am  of  the  opinion  that  this  principle  is  not 
applicable  here.  '" 

In  the  first  of  the  above-entitled  cases  there  are  eight  complain- 
ants, some  of  them  corporations  and  some  of  them  natural  persons, 
citizens  of  Minnesota  and  Missouri.  They  are  all  severally  inter- 
ested in  the  subject-matter  of  the  suit;  and  as  to  six  out  of  the 
eight,  their  claims  amount  to  less  than  $500.  In  the  other,  one 
of  the  two  complainants  has  a  claim  of  less  than  that  sum.  I  think 
it  clear  that  those  whose  claims  are  not  of  such  an  amount  as  to  give 
the  court  jurisdiction  if  their  suits  had  been  severally  brought,  can- 
not, by  joiping  with  others  whose  claims  exceed  $500,  give  this  court 
jnrisdiotion  of  those  cases.  See  King  v.  Wilson,  1  Dill.  555;  Adam$ 
V.  Board  of  ComWt,  McCahon,  235;  2  Abb.  Pr.  (N.  S.)  12;  Town- 
thip  of  Bernards  T.  Stebbins,  8  Sup.  Gt.  Bep.  252,  and  cases  cited. 
This  leaves  two  complainants  jn  one  case  and  one  in  the  other;  cer- 
tainly not  a  very  formidable  exhibit,  so  far  as  numbers  are  concerned, 
to  bring  the  case  within  the  principle  contended  for,  allowing  that 
they  can  so  join  together.  But  can  they  so  join  ?  Their  interests  are, 
in  every  important  sense,  several.  There  is  no  unity  or  community 
of  interest  between  them  as  regards  the  subject-matter  of  the  suit. 
They  but  have  a  common  interest  in  the  law  of  the  case,  which  is  not 
enough.  If  they  brought  actions  at  law  they  could  not  join.  I  think 
it  quite  as  clear  that  they  cannot  join  in  equity. 

If  the  town  authorities  were  attempting  to  levy  a  tax  unauthorized 
by  law,  all  property  owners  would  have  a  common  interest  and  be 
affected  alike.  They  might  join,  or  one  or  more  might  sue  for  them- 
selves and  all  others  similarly  situated,  and  one  suit  in  equity  might 
determine  the  whole  controversy.  But  here  is  no  complaint  that  the 
tax  is  not  legal.  The  gist  of  the  complaint  is  that  the  assessor  has 
extended  it  against  property  not  subject  to  assessment.  Each  com- 
plainant must  make  his  own  case  upon  the  facts.  One  might  succeed 
and  another  fail.    I  know  of  no  case,  and  have  been  referred  to  none, 
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in  which  persons  so  severally  interested  have  been  permitted  to  join 
in  either  a  legal  or  equitable  suit,  and  to  allow  it  would  be  to  con- 
found the  established  order  of  judicial  proceeding,  and  lead  to  in- 
terminable confuBion  and  embarrassment.  Gonrtsof  equity  cannot 
wrest  jurisdiction  from  the  conrts  of  law  becaase  there  ia  more  than 
one  plaintiff  severally  interested  in  the  controversy;  and  many  ac- 
tions by  different  plaintiffs,  where  one  action  at  law  will  settle  the 
controversy  as  to  each,  is  not  what  is  intended  by  a  multiplicity  of 
suits.  Here,  no  one  of  the  plaintiffs  would  have  any  ioterest  in  any 
suit  brought  by  another,  and  no  one  can  complain  because  others  are 
compelled  to  sue,  inasmuch  as  he  could  not  be  called  upon  to  share 
either  in  the  vexation  or  expense.  No  one  of  the  complainants 
stands  in  any  danger  of  a  multiplicity  of  suits  affecting  himself,  and 
he  cannot  complain  that  some  other  person  must  have  a  suit  in  order 
to  obtain  that  other  person's  legal  rights.  These  cases  come  within  the 
principle  of  Cutting  v.  Oilbert,  decided  by  Judge  Nblsom,  in  5  Blatchf . 
259;  Dodd  v.  City  of  Hartford,  25  Conn.  232;  Youngblood  v.  Sexton, 
32  Mich.  406;  and  Barnes  v.  City  of  Behit,  19  Wis.  93. 

It  was  contended  by  counsel  on  the  argument  that,  as  the  state 
law  forbids  the  bringing  of  replevin  against  the  tax  collector,  there 
is  no  adequate  remedy  at  law.  I  cannot  concur  in  this  view.  The 
complainants  have  an  adequate  remedy  at  law  in  paying  the  tax  de- 
manded, and  suing  the  town  to  recover  it  back.  I  am  aware  that 
some  of  the  state  courts,  particularly  in  Illinois,  have  gone  a  consid- 
erable way  in  the  direction  of  allowing  an  injunction  to  restrain  the 
collection  of  a  tax.  But  we  have  seen,  and  may  see  further  by  a 
reference  to  the  decisions,  what  is  the  attitude  of  the  general  govern- 
ment, legislative  and  judicial,  upon  this  subject.  And  the  general 
doctrine  holds  good  by  the  weight  of  authority,  state  and  national, 
that  equity  will  not  interfere  except  in  special  cases,  as  of  fraud,  to 
save  a  multiplicity  of  suits,  or  prevent  irreparable  injury,  or  a  cloud 
upon  title  to  land.  See  Dowsy,  City  of  Chicago,  11  Wall.  108;  Han- 
newinkle  v.  Oeorgetown,  15  Wall.  548;  Cummings  v.  Nat.  Bank,  101 
U.  S.  153;  State  Railroad  Tax  Cases,  92  U.  S.  575 ;  High,  Inj.  §  496; 
Van  Cott  V.  Sup'rs  of  Milwaukee,  18  Wis.  247;  Cramer  v.  Sup'rs  of 
Milwaukee,  Id.  257;  Mills  v.  Gleaspn,  11  Wis.  470;  Quinney  v.  Town 
of  Stoekbridge,  33  Wis.  505;  Brewer  v.  Springfield,  97  Mass.  152; 
Cooley,  Tax'n,  538. 

In  the  judgment  of  the  court  this  case  comes  fairly  within  the  prin- 
ciple of  Dows  V.  Chicago,  11  Wall.  108,  and  should  be  ruled  by  that 
case.  And  though  the  court  in  Cummings  v.  The  Bank,  101  U.  8. 
157,  use  language  which  might,  taken  apart  from  any  particular  state 
of  facts,  seem  to  approve  a  somewhat  broader  rule,  it  will  be  consid- 
ered that  what  was  said  was  with  reference  to  the  facts  then  before 
the  court,  which  facts  brought  the  case  within  the  principle  of  taking 
jurisdiction  to  prevent  a  multiplicity  of  suits.  The  case  of  Dows  v. 
City  of  Chicago  is  affirmed  in  State  Railroad  Cases,  supra,  and  the 
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doctrine  of  the  ease  has  never  been  disturbed  nor  qaestioned  in  any 
court  of  the  United  States. 

For  these  reasons  the  motions  mubt  be  denied  and  the  complain- 
ants' bills  dismissed.  And  as  these  questions  of  jurisdiction  dispose 
of  the  case,  it  will  not  be  necessary  or  proper  to  express  any  opinion 
upon  the  merits  of  the  legal  questions  presented  by  the  bills,  though 
-v^ry  ably  and  exhaustively  discussed  upon  the  argument. 


CoBMiNO  and  ,others  v.  Dbeyfus. 
Krebs  and  another  v.  Sa.hb. 
Maddox  and  others  v.  Same. 
Altshees  and  others  v.  Same. 
Dbeyfus  and  others  v.  Same. 
EoFFHGiMEB  and  others  v.  Same. 
Addleb  and  others  v.  Sake. 

Lazabd  v.  Same. 

Block  and  others  v.  Saub. 

Weilleb  and  others  v.  Saue. 

{Oireuit  Courl,  S.  D.  Louisiana.    February,  1884) 

1.  Attachments — Priority  op  Lbyies — Statb  and  Unitbd  States  Ooukts. 

In  case  of  several  levies  by  the  same  ofllcer,  priority  depeads  upon  the  time 
of  levy,  or  of  communcing  to  hold  under  the  subsequent  processes.  To  effect 
a  levy  upon  property  in  actual  possession  of  the  officer  no  overt  act  is  neces- 
sary. In  case  of  actual  succe^^ive  levies,  the  time  when  made  determines  rank 
or  order  of  priority.  In  case  of  no  actual  subsequent  levy,  the  time  when  offi- 
cer commenced  to  hold  under  the  process  determines.  In  either  case,  the  evi- 
dence  may  come  from  his  return. 

2.  Same — PnoPBRTT  Held  by  Officbr  im  Dob  Phocebb— Skizdrb  uhoeb  Pro- 

cess OF  ANOTiran  Couiit. 

When  property  susceptible  of  manual  delivery  is  physically  held  by  an  offi- 
cer of  and  under  process  from  a  court  of  one  jurisdiction,  it  is  incapable  to  be 
subjected  to  seizure  by  an  officer  and  under  process  from  a  court  of  another 
jurisdiction. 

3.  Samk— Unlawful  Dbtentton — Voro  Levy. 

A  levy  upon  property,  otherwise  valid,  if  effected  by  means  of  an  unlowfnl 
detention  of  tlie  property  is  void ;  but  the  invalidity  of  such  a  levy  cannot  be 
tirgL'd  by  a  party  whose  right  also  springs  solely  from  a  seizure  effected  through 
the  unlawful  detention. 
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Attscliment. 

Semmes  d  Payne,  for  Krebs  &  Spiers  and  others. 

Cha$.  S.  RUe,  for  Coming  &  Co. 

Bayne  dt  Denegre,  MiUer  d  Finney,  and  Walter  D.  Denegre,  for 
HoSheimer  &  Co. 

T.  GUmore  d  Sons,  for  Lazard  and  Block  Si  Co. 

D.  C.  Labatt,  for  Weiller  &  Co. 

BiiiUNOs,  J.  These  causes  are  submitted  together  with  reference 
to  the  distribution  of  the  proceeds  of  property  seized  under  attach- 
ments. The  questions  are  as  to  the  claim  of  a  creditor  under  an  at- 
tachment from  the  state  court,  and  as  to  the  order  of  priority  of  cred- 
itors obtaining  attachments  in  this  court.  Various  creditors  bad 
obtained  attachments  on  Sunday  in  this  court,  which  were  also  levied 
on  Sunday.  The  same  and  other  creditors  obtained  attachments  in 
several  suits,  also  in  this  court,  some  early  Monday  morning,  shortly 
after  midnight,  and  others  between  8  and  10  o'clock  a.  h.,  which 
were  also  levied  upon  the  same  property.  The  intervenor  had  ob- 
tained his  writ  from  the  state  court  on  Saturday.  Early  Monday 
morning,  shortly  after  midnight,  apd  while  the  marshal  was  holding 
possession  of  the  property  under  the  Sunday  writs  alone,  the  sheriff 
came  to  the  store,  where  the  property  was  situated,  for  the  purpose 
of  serving  the  writ,  and  demanded  entrance,  which  the  marshal  re- 
fused. The  sheriff  placed  his  keepers  around  the  building  and  guarded 
the  same  continuously  down  to  the  tim&  of  the  sale,  and  served  notice 
of  seizure  and  subsequently  process  of  garnishment  upon  the  deputy 
marshal  in  charge  of  the  store,  who  had  executed  the  processes  of  at- 
tachment from  this  court.  The  marshal  preserved  his  possession 
without  interruption  from  the  moment  of  the  seizure  down  to  the 
time  he  sold  the  property  under  the  Monday  writs,  the  Sunday  writs 
having  been  abandoned.  The  property  seized  was  the  wines  and 
brandies,  etc.,  the  stock  of  a  wholesale  liquor  store. 

1.  As  to  the  effect  of  what  was  done  by  the  sheriff.  Nothing  is  be- 
fore the  court  except  the  proceeds  of  a  sale.  They,  and  they  alone, 
can  have  an  award  who  show  title;  and,  since  all  claim  under  process 
against  the  property  of  a  common  debtor,  those  alone  who  show  a  levy 
of  the  prosess  upon  the  property;  for,  in  this  state,  the  issuance  and 
existence  of  the  process  create  no  lien.  It  disposes  of  this  part  of  the 
case  to  say  that  the  sheriff  made  no  seizure — no  caption  of  the  prop- 
erty. Its  possession  was  withheld  from  him,  and  access  to  it  was  for- 
cibly denied  him.  Whether  this  was  done  under  color  of  a  good  or  bad 
writ,  or  without  any  writ,  all  seizure  was  prevented,  and  no  lien  was 
effected.  This  would  end  the  case  of  the  intervenor,  as  to  any  privi- 
lege upon  the  fund,  unless  he  can  maintain  that  the  marshal,  hold- 
ing under  color  of  a  writ  from  this  court,  can  be  made  to  hold  also 
under  a  writ  from  the  state  court  subsequently  served  by  the  garnish- 
ment process.  The  authorities  for  this  proposition  cited  are  Patter- 
son V.  Steplienson,  unreported,  decided  by  the  supreme  court  of  Mis- 
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aouri  at  fet  April  term,  1883,  and  Bates  v.  Days,  17  Fed.  Rep.  167. 
Those  cases  are  pat,  by  the  courts  'vhich  decided  them,  apou  a  stat- 
ute of  the  state  of  Missouri,  which  was  deemed  to  have  been  adopted 
bj  the  practice  act  of  con;;ress,  regulating  the  procedure  in  the  fed- 
eral courts.  In  Louisiana  we  have  no  such  statute,  and  there  is, 
therefore,  no  need  to  discuss  the  question  as  to  what  would  be  the 
legal  consequences  if  one  existed.  In  this  state  the  courts  are  to  be 
guided  by  the  doctrine  which  is  settled  by  the  cases  of  Hagan  v.  Lucas, 
10  Pet.'  400,  and  Taylor  v.  Carryl,  20  How.  583,  to  the  efifect  that 
when  property  susceptible  of  manual  delivery  has  been  seized,  and 
is  held  by  the  ofiQcer  of,  and  under  process  from,  the  court  of  one  ja- 
risdiction,  it  is  incapable  to  be  subjected  to  seizure  by  another  offi- 
cer of,  and  under  process  from,  the  court  of  another  jurisdiction. 
The  authorities  are  collated  in  WUinerv.  Atlanta  dk  R,  Air'Une  R.  Co,  2 
Woods,  427,  428.  It  follows,  then,  that  since  the  goods  were,  and 
continued  to  be,  in  the  physical  possession  and  custody  of  the  mar- 
shal, under  writs  of  this  court,  the  intervenor  could  have  acquired, 
and  did  acquire,  no  interest  in  the  goods  under  his  writ  from  the  state 
court,  and  he  can  have  no  claim  to  the  proceeds  arising  from  their 
sale. 

2.  As  to  the  order  of  priority  of  the  creditors  who  attached  under 
the  wrijis  from  this  court,  no  right  is  claimed  and  no  right  could  have 
been  acquired  under  the  Sunday  writs  or  seizures.  The  statute  pro- 
hibits (Civ.  Pr.  art.  207)  the  institution  of  suits  and  all  judicial  pro- 
ceedings on  Sunday.  The  question,  then,  is  as  to  the  priority  of  the 
attachments  which  were  issued  on  Monday;  i.  e.,  after  12  o'clock  on 
Monday  morning.  The  statute  makes  the  priority  of  attachments 
upon  the  same  property  to  depend  upon  seizure.  Civ.  Pr.  art.  723; 
Scholefield  y.,Bradleej  8  Mart.  (0.  S.)  510;  Hepp  v.  Olover,  15  La. 
461;  Herman  v.  Juge,  6  La.  Ann.  768.  Priority  is  to  be  determined 
by  noticing,  when  necessary,  fractions  of  the  day.  Tufts  v.  Carra- 
dine,  8  La.  Ann.  430.  The  property  was  already  in  the  possession 
of  the  marshal,  and  there  is  established  a  definite  order  in  which  the 
writs  came  into  his  hands.  It  is  contended  that,  therefore,  this  or- 
der establishes  their  rank  as  liens  upon  the  property.  When  prop- 
erty is  already  in  the  hands  of  an  officer  in  order  to  effect  a  seizure, 
it  needs  no  overt  act  beyond  bis  return  upon  the  latter  process  in 
order  to  effect  a  seizure.  Turner  v.  Austin,  16  Mass.  181;  Drake, 
Attachm.  §  269.  But  it  must  appear  in  some  way  that  the  officer 
commenced  to  hold  under  the  later  processes.  The  mere  receipt  of 
process  does  not  effect  a  levy.  In  these  cases  the  deputy  marshal, 
who  already  held  by  keepers  the  property,  received  at  the  clerk's 
office  some  half  dozen  writs  in  the  order  of  the  number  of  the  causes 
upon  the  docket,  and  then  proceeded  to  give  effect  to  the  processes 
by  proceeding  with  them  and  making  new  levies.  He  probably  did 
this  because  of  fears  as  to  the  validity  of  his  possession  under  the 
Sunday  writs  as  the  basis  of  subsequent  seizures.    Whatever  was  his 
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reason,  he  made  fresh  levies.  His  returns  show  that  he  levied  first 
the  writ  in  the  case  of  Corning  &  Co.,  subject  only  to  the  Sunday 
-writs,  and  that  he  levied  the  writs  of  the  next  seizing  creditors  sub- 
sequently, and  immediately  after  the  levy  in  the  case  of  Corning  & 
Co. 

I  think  this  manner  and  order  of  his  levying  these  writs  should 
control.  In  Turner  v.  Aiutin  the  court  say  that  when  the  officer 
has  several  writs  in  his  hands  at  the  same  time  he  has  a  power  as 
to  the  order  of  seizure  which  is  liable  to  abase.  Nevertheless,  they 
maintain  that  the  time  of  the  actual  levy  or  commencement  to  hold 
determines.  Of  course,  if  the  officer  wrofagfully  levied,  or  omitted  to 
levy,  or  wrongfully  postponed  the  levy,  of  one  writ  to  that  of  another, 
he  would  render  himself  liable;  but  in  this  case,  since  the  levies  were 
under  wnts  simultaneously  held,  though  not  exactly  simultaneously 
received,  npon  property  already  in  the  officer's  possession,  but,  notwith- 
standing this  fact,  were  independently  and  additionally  made,  it  seems 
to  me  the  question  in  dispute  must  be  settled  by  the  evidence  furnished 
by  the  returns.  The  returns  indicate  the  order  in  which  he  levied  or 
commenced  to  hold -under  the  respective  writs.  This  would,  then, 
settle  the  order  of  priority  of  the  several  writs  of  attachment,  unless 
the  position  taken  by  the  counsel  in  the  case  of  H.  Weiller  &  Co.  is 
correct.  He  contends  that  while  his  writ  was  last  received  and  last 
levied  that  it  is  entitled  to  precedence,  and  indeed  to  be  counted  the 
sole,  valid  writ,  because  the  plaintiffs  in  the  earlier  writs  had  used 
Bunday  suits'  and  Sunday  processes  to  detain  the  property  until  the 
Monday  writs  could  be  obtained  and  levied,  and  that  of  the  writs  not' 
so  tainted  his  is  the  first.  As  a  proposition  of  law  it  is  iadisputable 
that  when  a  plaintiff  has  unlawfully  obtained  possession  of  a  debtor's 
property  for  the  purpose  of  levying  process  upon  it,  such  levy  is 
wrongful,  and  cannot  be  upheld, as  against  any  one  who  is  so  situ- 
ated that  he  can  urge  its  invalidity.  fVeUs  v.  Ourney,  8  Barn.  & 
C.  769;  lUUy  v.  Nichols,  12  Pick.  270;  and  Closson  v.  Morrison,  47 
N.  H.  482.  If  this  was  a  suit  brought  by  the  debtor  against  the 
officer,  or  if  the  creditor,  who  attempted  to  attach  through  the  sheriff, 
bad  been  able  to  acquire  any  lien  upon  the  property  sought  to  be 
reached,  then  the  objection  could  be  urged.  But  it  caunot  avail,  as 
presented  by  this  creditor;  for  either  the  Sunday  plaintiffs  did  not 
detain  unlawfully,  and  did  not  thereby  obtain  a  week-day  seizure, 
or  else  the  party  here  urging  the  objection  is  endeavoring  equally  to 
profit  by  the  detention.  It  is  as  if  a  plaintiff  had  brought  property 
within  a  jurisdiction  and  then  seized,  and  subsequently  a  second 
plaintiff  had  there  obtained  and  levied  process,  and  sought  to  estab- 
lish priority  by  urging  against  the  first  plaintiff  the  wrongful  impor- 
tation. The  answer  would  be  that  the  illegality  furnished  the  oppor- 
tunity for  both  seizures,  and  neither  plaintiff  could  urge  it  against  the 
other.  Until  some  party  whose  title  is  independent  of  the  detention 
presents  a  claim  the  court  can  be  governed  only  by  the  order  in  which 
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the  levies  were  made.  The  seizure  of  Coming  &  Co.,  therefore,  ranks 
first.  Next,  and  as  simultaneous  seizures,  must  rank  these  in  Erebs 
&  Spiers,  Maddox,  Hobart  &  Co.,  T.  Altsheed  &  Co.,  B.  Dreyfus  & 
Co.,  Hoffheimer  &  Co.,  William  Addler,  and  Calmer  Lazard.  And 
after  these,  as  well  as  that  of  Elias  Block,  the  seizure  of  H.  Weiller 
&  Co.,  which  was  effected  subsequently,  viz.,  at  10 :  35  of  Monday 
morning.  Since  the  proceeds  will  more  than  satisfy  the  judgment  in 
the^oase  of  the  first  seizure,  and  will  not  satisfy  the  judgments  of 
those  cases  of  simultaneous  seizures,  the  costs  must  first  be  paid; 
second,  the  judgment  in  Corning  &  Co. ;  and  the  residue  must  be  di-. 
vided  pro  rata  among  Krebs  &  Spiers,  Maddox,  Hobart  &  Co.,  T. 
Altsheed  &  Co.,  B.  Dreyfus  &  Co.,  Hoffheimer  &  Co.,  William  Addler, 
and  Calmer  Lazard,  according  to  the  amount  of  their  respective  judg- 
ments, and  let  the  matter  be  referred  to  E.  B.  Hunt,  commissioner, 
to  make  the  tabulated  statement  as  a  basis  for  the  decree  of  distri- 
bution. 


Hendebsom  v.  Louistillb  &  N.  B.  Go.' 
{Circuit  Court,  B.  D.  Louisiana.    April  9,  1884.) 

1.  CoMMoir  Carbiers — Loss  of  Parcei.. 

A  railroad  company,  a  common  Carrier  of  goods  and  persons,  is  not  respon- 
sible for  tlie  loss  of  a' parcel  of  valuables,  carried  in  the  liand  of  a  passenger, 
falling  out  of  an  open  window,  witlioul  any  fault'  of  tlie  carrier,  for  the  reason 
that  upon  notice  or  demand  it  did  not  stop  a  train  to  recover  the  parcel  until 
the  train  arrived  at  one  of  the  usual  and  advertised  stations. 

2.  Bamk— LiABiiirry  liiurrsD  by  Contbact. 

Beyond  ills  contract,  the  common  carrier  is  under  no  greater  obligations  to 
passengers  than  is  the  rest  of  the  community. 

3.  BAME— MOHAL  UBLiaATIOK — ACTION. 

A  disregard  of  obligations  which  are  moral  and  not  legal  gives  no  basis  for 
a  claim  for  damages. 

Cause  Heard  on  the  Petition  and  an  Exception,  which,  under  the 
practice  in  the  state  of  Louisiana,  has  the  effect  of  a  demurrer. 

0.  B.  Samum  and  E.  Sabourin,  for  plaintiff. 

Tkos.  L.  Bayne  and  George  Deiieijre,  for  defendant. 

BiiiLiNOS,  J.  The  petition  sets  forth  that  the  plaintiff  was  a  pas- 
senger upon  the  defendant's  road,  in  one  of  defendant's  coaches, 
forming  a  part  of  one  of  its  regular  trains,  which  was  run  by  a  con- 
ductor by  it  appointed,  from  the  town  of  Pass  Christian  to  the  city 
of  New  Orleans,  and  lawfully  had  with  her  a  "certain  leathern  bag," 
which  contained  money,  diamonds,  and  jewelry,  in  all  to  the  value  of 
$9,876,  carrying  said  bag  in  her  hand;  that  "while  the  plaintiff  was 
closing  a  window  of  the  car  in  which  she  was  riding,  to  stop  a  fierce 

*  Heported  by  Joseph  P.  Hornor,  Esq.,  of  the  New  Orleans  bar. 
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carrent  of  air  which  came  in  upon  her,"  "said  leathern  bag  andiifai 
contents,  by  gome  <Muse  unhiown  to  the  plaintiff,  accidentally  fell  from  her 

^and  through  said  open  window  and  upon  defendant's  road;"  that 
thereupon  tue  plaintiff  communicated  to  the  said  conductor  of  the  de- 
fendants the  loss  of  said  bag  and  the  value  of  its  contents,  and  requested 
him  to  stop  said  train  that  she  might  recover  the  same',  which  he  re- 
fused to  do,  but  carried  the  plaintiff  on  for  a  distance  of  three  miles 

.  to  Bay  St.  Louis,  from  which  place  she  dispatched  a  trusty  person 
back  to  the  place  where  ^id  bag  and  its  contents  were  dropped,  but 
before  said  person  could  arrive  at  said  place  the  said  bag  had  been 
stolen  and  carried  away,  whereby  the  plaintiff  lost  the  value  of  said 

.contents,  for  which  the  plaintiff  prays  judgment. 

The  question  of  law  presented  is,  was  the  defendant,  who  was  a 
common  carrier  of  goods  and  persous,  to-wit,  a  railroad  company,  re- 
sponsible for  the  loss  of  a  parcel  of  valuables  carried  in  the  hand  of 
a  passenger  falling  out  of  an  open  window  without  any  fault  of  the 
carrier,  for  the  reason  that  upon  notice  and  demand  it  did  not  stop  a 
train  to  recover  the  parcel  until  the  train  arrived  at  one  of  the  usual 
and  advertised  stations.  The  propositions  of  law  which  the  plaintiff 
must  maintain  in  order  to  allow  an  afiSrmative  answer  to  this  ques- 
tion ai-e  two :  (1)  That  the  plaintiff  had  a  right  to  take  into  the  car 
with  her  the  bag  and  its  contents,  and  to  carry  the  same  in  her  hand 
or  in  some  other  way  under  her  personal  supervision,  and  in  her  per- 
sonal custody ;  and  (2)  that  the  defendants,  as  an  incident  of  their 
contract  to  carry  the  plaintiff,  entered  into  some  further  contract 
with  reference  to  the  carriage  and  safety  of  the  same  which  involved 
UabiLty  in  case  of  loss  or  separation  without  fault  on  defendant's 
part  from  the  plaintiff's  possession.  The  first  proposition  is  cor- 
rect; the  second  cannot  be  maintained.  The  plaintiff,  considering 
the  well-known  habits  and  requirements  of  passengers  in  the  United 
States  at  this  day,  had  an  undoubted  right  to  take  with  her  her  jew- 
elry and  money  in  her  journey  from  her  summer  to  her  winter  resi- 
dence. They  were  in  bulk  and  character  such  that  they  could  be 
taken  into  the  car  without  any  inconvenience  either  to  the  defend- 
ants or  the  other  passengers.  Indeed,  they  were  of  such  bulk  and 
character  as  to  altogether  escape  observation.  But  this  was  simply 
a  permiasioii;  there  was  no  obligation,  except  as  connected  with  some 
default  or  wrong  on  the  part  of  the  railroad  in  the  carrying  of  the 
plaintiff.  If  the  loss  had  arisen  in  consequence  of  the  defendant's 
failure,  diligently  and  with  proper  skill,  to  carry  the  plaintiff,  a  dif- 
ferent question  would  have  arisen.  For  in  that  case  there  would  have 
been  a  violation  of  a  contract,  and  the  sole  inquiry  would  have  been 

,  as  to  whether  the  loss  of  the  valuablei  carried  in  the  hand  could  have 
been  a  ground  for  the  recovery  of  damage.  But  the  case  shows  that 
the  plaintiff  was  in  all  things,  so  far  as  related  to  herself,  diligently 
and  with  proper  skill,  transported  from  the  point  to  the  point  men- 
tioned in  her  passage.     There  remains  then' the  question  whether  the 
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tlefdndants  assnmed  any  responsibility  mth  reference  to  the  valasbles 
other  than  that  the  plaintiff  herself  should  be  carried,  and  that  the 
■valuables  should  not  be  interfered  with  by  any  act  or  fault  of  theirs. 
This  contract  was  completely  performed.  Notwithstanding  this  per- 
formance  the  plaintiff,  through  her  power  of  locomotion  and  not  at  all 
through  any  default  or  act  of  defendant,  found  herself  separated  from 
her  valuables,  and  the  force  of  plaintiff's  argument  was  that  the  de- 
fendant was  under  obligation  to  stop  the  train  to  enable  her  to  recover 
them.  There  was  no  duty  to  do  anything  at  all  towards  recovery, 
unless  there  had  been  some  violation  of  the  nndertaking  to  carry, 
and  there  had  been  none.  It  is  as  if  the  plaintiff  had,  by  a  theft  or 
other  casualty,  preceding  her  journey,  been  separated  from  these  same 
valuables,  and  recognizing  them  lying  on  the  defendant's  road,  in- 
sisted that  the  conductor  should  stop  the  train  in  order  to  allow  her  to 
regain  them.  The  appeal  was  to  a  party  who  was  under  no  legal  ob- 
ligation to  aid  in  the  recapture,  and  stood  upon  grounds  of  kindness 
and  Christian  charity  to  be  decided  by  the  person  appealed  to  by 
reference  to  moral  and  not  legal  considerations,  and  if  refused  caused 
damnum  absque  injuria. 

In  all  the  actions  against  the  common  carrier  for  nonfeasance, 
whether  the  action  is  in  assumpsit  or  on  the  case,  the  gist  of  the  ac- 
tion is  the  neglect  to  perform  a  duty  which  is  created  and  measured 
by  the  contract.  Beyond  or  outside  of  the  contract  the  carrier  is  un- 
der no  greater  obligation  to  the  shipper  or  passenger  than  is  the  rest 
of  the  community.  The  doctrine,  "Sic  utere  tuo  ut  aJienum  non  ladat," 
can  never  have  the  effect  to  transfer  from  one  contracting  party  to 
another  a  risk  of  injury  or  loss  which  had  by  the  plain  words  or  un- 
mistakable implication  of  the  contract  itself  been  lodged.  In  such  a 
case  the  party  who  had  assumed  the  resposibility  must  bear  the  dam- 
age or  loss.  Here  the  bag  and  its  contents,  so  far  as  they  depended 
upon  its  custody  and  location  within  the  oar,  were  by  the  contract  of 
passage  to  be  retained  in  the  care  of  the  plaintiff,  and  any  disposi- 
tion of  them  by  her,  which  turned  out  to  be  unwise  or  simply  un- 
fortunate, and  resulted  in  loss,  concerned  the  plaintiff  alone.  Con- 
sistently with  all  the  circumstances  set  forth  in  the  petition,  the 
continuance  of  plaintiff's  possession  of  the  bag  and  its  contents,  and 
their  restoration  to  her  possession  after  it  had  been  interrupted,  were 
matters  which  the  plaintiff  herself  undertook  to  care  for  to  the  ex- 
clusion of  responsibility  on  the  part  of  defendant.  In  this  respect 
the  defendant  violated  no  obligation,  for  none  existed. 

The  exception  must  be  maintained,  and  the  petition  dismissed. 


The  principal  case  presents  the  interesting  question  of  the  liability  of  a  rail- 
way company,  steam-boat  man,  or  other  common  carrier,  for  property  lost,  in- 
jured, or  destroyed  while  in  transit  in  possession  of  a  passenger. 

1.  General  Liability.  As  a  general  rule  every  one  is  liable  for  his  neg- 
ligence and  its  consequences.    Sic  utei-e  tuo  ut  alienum  non  Icedus  is  the 
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maxim.  There  is  no  doubt  of  the  soundness  or  justice  of  this  maxim.  Its 
application  to  such  a  case  as  the  principal  one  has  been  brought  in  ques- 
tion.^ An  agent  of  the  plaintifC  wont  upon  the  defendant's  train  with  94,000 
of  plaintiff's  money.  During  the  transit  the  train  fell  through  a  bridge,  and 
the  agent  and  the  $4,000  were  burned  in  the  wreck.  It  was  sought  to  hold 
the  company  liable  on  two  grounds:  (1)  Under  the  maxim  sic  utere,  etc.; 
and  (2)  as  a  common  carrier.  Scott,  J.,  pointed  out  that  the  first  ground  of 
liability  relied  upon  was  not  based  upon  any  contract  between  the  parties,  nor 
upon  any  liability  of  the  company  as  a  common  carriei,  but  only  sought  a  re- 
covery on  the  ground  that  the  defendant  negligently  so  condttcted  its  business 
in  running  \*^s  train  as  to  destroy  plaintiff's  propei-ty.  *'Yet,"  said  he,  "it 
proceeds  on  the  important  assumption  that  plaintiff's  money  was  lawfully 
where  it  was  at  the  time  when  the  catastrophe  occurred;  that  is,  that  McEl- 
roy  was  a  passenger  on  defendant's  train  of  cars,  had  a  right  to  carry  the 
money  with  him,  and,  without  notice  to  defendant,  to  subject  it  to  such  perils 
aa  might  arise  from  the  negligence  of  defendant's  servants  in  the  manage- 
ment of  the  train.  Had  the  money  not  been  in  the  defendant's  car  it  would 
not  have  been  subjected  to  the  peril  which  caused  its  destruction ;  and  thb 
question  whether  it  was  lawfully  there  necessarily  involves  a  consideration 
of  the  second  proposition.  Dapage  resulting  from  the  negligence  of  another 
will  not  in  all  cases  constitute  a  cause  of  action.  Should  A.,  through  negli- 
gence, bum  his  own  house,  and  with  it  the  property  of  B.,  placed  there  with- 
out the  knowledge  or  consent  of  A.,  we  apprehend  B.  could  not  hold  A.  lia- 
ble for  the  loss.  We  cannot,  therefore,  ignore  the  fact  that  the  carrying  of 
the  money  in  defendant's  car  was  an  essential  element  in  the  circumstances 
occasioning  the  loss,  nor  the  fact  that  it  was  so  carried  by  a  person  whose 
only  right  to  be  there  was  in  virtue  of  his  character  as  a  passenger.  •  •  •" 

"We  do  not  call  in  question  the  right  of  a  passenger  to  carry  about  his  per- 
son, for  the  mere  purpose  of  transportation,  large  sums  of  money,  or  small 
parcels  of  great  value,  without  communicating  the  fact  to  the  carrier,  or  pay- 
ing anything  for  the  transportation.  But  he  can  only  do  so  at  his  own  risk, 
in  so  far  as  the  acts  of  third  persons,  or  even  ordinary  negligence  on  the  part  of 
the  carrier  or  his  servants,  is  concerned.  For  this  secret  method  of  trans- 
portation would  be  a  fraud  upon  the  carrier,  if  be  could  thereby  be  subjected 
to  an  unlimited  liability  for  the  value  of  the  parcels  never  delivered  to  him 
for  transportation,  and  of  which  he  has  no  knowledge,  and  has,  therefore, 
noopportunity  to  demand  compensation  for  the  risk  incurred.  No  one  could 
reasonably  suppose  that  a  liability  which  might  extend  indefinitely  in  amount 
would  be  gratuitously  assumed,  even  though  the  danger  to  be  apprehended 
should  arise  from  the  inadvei-tent  negligence  of  the  carrier  himself. "  « 

Noth  ing  need  be  added  to  the  reasoning  of  this  case. ,  It  appears  conclusive, 
and  establishes  the  principal  case  as  well  decided.  The  moral  of  both  cases 
is  that  it  is  unwise  for  passengers  to  carry  valuables  and  large  sums  of  money 
with  them  upon  the  public  conveyances .  The  proper  way  to  transport  those  ar- 
ticles is  by  express.    Then  their  safety  is  provided  for  and  loss  insured  against. 

2.  Liability  as  a  Commokt  Carkieb.  As  a  general  rule,  there  must  be  a 
delivery  to  a  carrier  of  a  passenger's  baggage,  in  ovder  to  hold  the  trans- 
porter reepon-sible  for  its  loss  or  damage.  He  should  also  be  informed  of  the 
value  of  the  baggage,  and  of  its  nature,  in  case  any  dangerous  mactiine  or 
compound  be  packed  in  it.  Then  the  carrier  may  take  adequate  measures  to 
compensate  himself  for  carriage,  and  to  guard  against  loss  or  damage.  De- 
livery, actual  or  constructive,  is  always  essential  to  charge  the  carrier;'  and 

•  >  Firat  Nat.  Bank  v.  H.  (fc  0.  By.  Co.         *  The  B.  E.  Lee,  2  Abb.  (IT.  S.)  49 ;  Weeks 

»  Ohio  St.  278.  V.  N.'Y.,  etc.,  R  C!o.  9  Hun,  669;  Glea- 

>  Per  800T1,  J.,  First  Nat.  Bank  v.  M.  &  son  7.  Goodrich  Transp.  Co.  32  Wis.  86. 
C.  By.  Co.  20  Ohio  8t.  279. 
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the  delivery  must  be  to  one  having  authority  to  receive  the  baggage,  else  it 
will  not  suffice.' 

The  courts  have  differed  as  to  what  constitutes  a  delivery  of  baggage  to  a 
carrier,  especially  in  cases  where  articles  have  been  placed  in  the  state-room 
of  the  passenger  upon  a  steam-boat.  Where  jewelry,  usually  worn  by  two 
lady  passengers  upon  a  steam-boat  as  a  part  of  their  apparel,  was  left  by  them 
in  their  state-room  in  a  carpet  bag  with  other  articles  of  personal  use,  and 
stolen  while  they  were  at  supper,  lield,  that  the  steamer  was  not  liable  tiiere- 
for.  "Si 

In  Urystal  Palace  v.  Vanderpool^  a  passenger  on  a  steam-boat  wore  a  gold 
watch  and  chain,  a  diamond  breast-pin,  and  carried  a  sum  of  money.  On  re- 
tiring he  complained  of  the  state-room  loclc  being  out  of  order,  and  was  told 
there  was  no  way  to  fasten  the  door  but  to  put  his  baggage  and  a  chair  against 
it,  wliicti  he  did  and  retired.  In  the  morning  he  discovered  his  valuables  had 
been  stolen.  Held,  that  the  company  were  not  liable,  the  valuables  not  hav- 
ing beeh  delivered  to  the  officers  for  safe-lceeping. 

In  Del  Valle  v.  Kiohmond  *  a  lady  carried  jewels  in  her  pocket.  It  was  cut 
open  and  the  jewels  stolen  while  her  dress  bung  in  her  state-room,  upon  her  , 
retiring  at  niglit.  Held,  that  the  company  was  not  liable,  the  evidence  satis- 
fying the  court  that  she  was  guilty  of  contributory  negligence  in  not  deposit- 
ing the  jewels  with  the  clerk.  The  jewels  were  worth  about  $6,015.  "The 
rule  seems  to  be  generally  adopted  and  sanctioned,"  said  the  court,  "that  in 
order  to  render  the  carrier  liable  for  losses  of  baggage  or  goods  shipped  as 
freight  they  must  be  delivered  and  intrusted  to  tlie  carrier;  and  in  regard  to 
baggage  the  liability  does  not  extend  beyond  the  value  of  reasonable  articles 
of  apparel  or  convenience,  and  for  such  sum  as  might  be  deemed  necessary 
for  his  expenses,  according  to  the  passenger's  condition  in  life  and  the  journey 
undeitaken  by  him." 

Plaintiff  took  passage  on  a  steam-boat,  and,  upon  purcliasing  his  ticket)  asked 
for  a  key  to  the  state-room  assigned  him ;  but  being  informed  that  they  gave 
no  keys,  he  replied  tliat  he  did  not  care  for  that, — all  he  wanted  wtis  to  place 
his  baggage  in  somo  room  where  it  would  be  safe  while  he  went  down  to  get 
his  trunk  of  samples  checked.  He  depo.sited  his  valise  in  the  unlocked  room, 
calling  the  attention  of  two  or  three  cabin  or  saloon  boys  to  tlie  fact,  asking 
their  opinion  wliether  it  would  be  safe,  and  receiving  an  affirmative  answer. 
When  he  returned  to  his  room,  after, an  absence  of  three-quarters  of  an  hour, 
the  valise  was  gone.  There  was  a  porter  or  checkman  on  the  boat,  whose 
duty  it  was  to  receive  and  check  baggage,  which  plaintiff  knew.  There  was 
no  evidence  in  the  case  of  any  custom  of  travelers  to  deposit  their  baggage  in 
the  manner  plaintiff  did;  nor  of  any  usage  of  carriers  by  steam-boat,  or  of 
defendant  in  particular,  to  accept  delivery  in  that  way;  nor  of  any  specific 
direction  or  assent  on  tlie  part  of  the  carrier;  nor  was  there  any  finding  by 
the  jury  that  the  carrier  was  guilty  of  negligence  in  not  providing  the  state- 
room door  with  a  suitable  lock  and  key,  according  to  tlie  custom  of  such  car- 
riers, and  that  such  negligence  caused  the  loss.  Held,  that  there  was  no 
delivery  of  the  valise  to  the  carrier,  and  he  was  not  liable  for  the  loss.* 

Wliere  an  emigrant  lashed  his  trunk  to  his  bsrth  on  the  steam-ship  and  re- 
tained exclusive  possession  of  it  during  the  voyage,  the  steam-ship  proprie- 
tors were  held  not  liable  for  loss  of  goods  from  it.* 

There  is,  however,  a  heavy  weight  of  authority  holding  steam-boat  men 
liable  for  property  negligently  lost  or  stolen  from  state-rooms.  Thus,  where 
plaintiff  took  passage  on  the  steamer  of  the  defendants,  and  paid  her  fare, 

•Gleason  v.  Goodrich  Transp.  Co.  32  *  27  La.  Ann.  90. 

Wis.  86.                                              .  SQIeason  v.  Goodrich  Transp.  Oo.  Si 

»  The  R.  E.  Lee,  2  Abb.  (U.  S.)  40.  WU.  85. 

»16  B.  Men.  307.  •Cohen  v.  ITrost,  2  Duer,  335. 


Digitized  by 


Google 


HENDERSON  V.  LOUIBVILbE   *  N.  B.  00.  435 

'vrhich  included  her  board  on  the  passage,  a  Btate-room,  and  lodgfing,  she  was 
assigned  to  the  room  by  the  proper  offlcer  of  the  boat;  and  another  lady,  a 
stranger  to  the  plaintiff,  was  afterwards  also  assigned  n>  the  same  room. 
Plaintiff,  when  she  retired  to  bed,  left  her  dress,  in  the  pocket  of  which  was 
liec  porte-monnaie,  with  some  personal  jewelry,  and  money  for  her  traveling 
expenses,  on  an  upper  unoccupied  berth.  During  the  night,  while  plaintiff 
was  asleep,  the  money  and  jewelry  were  stolen,  but  whether  by  some  one  from 
without  or  by  .the  other  lady  within  did  not  conclusively  appear,  though  the 
evidence  tended  to  show  it  was  done  from  without.     I^eld,  company  liable.^ 

The  proprietor  of  a  steam-boat  hiws  been  held  liable  for  wearing  apparel 
stolen  from  a  passenger's  state-room,  in  the  absence  of  negligence  on  the 
part  of  the  latter.* 

There  has  been  considernble  discussion  of  the  liability  of  steam-boat  men  in 
such  cases,  the  best  of  which  is  by  Judge  Chhistianot,  who  said:  "But  when 
a  steamer  is  fitted  up  with  regular  sleeping  apartments,  and  all  the  appli- 
ances for  boarding  and  lodging  her  pussengers  as  at  an  inn,  and  the  owners 
or  managers  hold  themselves  out  to  the  traveling  public  as  furnishing  such 
accommodations,  and  by  these  superior  advantages  induce  travelers  (as  they 
naturally  must)  to  prefer  this  to  the  less  comfortable  mode  of  traveling  by 
railroiuls  and  stage-coaches,  or  even  by  vessels  without  such  accommodations, 
when  they  receive  the  fare  of  a  passenger,  which  includes  not  only  his  pas- 
sage but  his  board  and  sleeping-room  and  bed,  and  when  that  room  is  assigned 
to  him  and  he  retires  to  it  for  the  night,  the  whole  transaction,  it  seems  to 
me,  carries  with  it  an  invitation  to  make  use  of  the  room  and  the  bed  for  the 
purposes  and  in  the  manner  for  which  they  were  obviously  designed;  in  other 
woitis,  to  l^y  aside  his  clothing  and  to  go  to  sleep  there.  And  unless  he  is  ex- 
pected to  sleep  with  his  eyes  open,  and  his  faculties  upon  the  alert,  he  is  invited 
to  lay  aside  all  the  vigilance  he  would  be  expected  to  exercise  when  awake, 
and  to  trust  himself  and  his  clothing,  and  such  money  and  property  as  he  may 
hsv*  about  him,  and  as  it  is  usual  for  passengers  to  carry  in  their  clothing, 
to  the  protection  afforded  by  the  room  and  the  vigilance  to  be  exercised  by 
those  in  charge  of  the  boat.  And  the  latter  must,  in  the  absence  of  any  usage, 
request,  or  notice  to  the  contrary,  be  held  to  assent  that  the  passenger  shall 
leave  such  clothing  and  contents  at  any  convenient  place  in  the  room,  in- 
stead of  having  to  call  the  steward,  clerk,  or  other  officer  of  the  boat  to  take 
it  into  his  actual  or  manual  custody, — a  proceeding  which  (as  it  must  take  place 
after  the  passenger  is  undressed)  would  be  somewhat  awkward,  in  the  case  of 
a  lady  passenger,  at  least;  and  having  been  thus  invited  to  rely  upon  the  pro- 
tection of  his  room,  and  their  vigilance  instead  of  his  own,  the  invitation,  it 
seems  to  me,  carries  with  it  an  assurance  that  they  will  be  responsible  in  the 
mean  time  for  all  lossas  of  such  clothing  and  contents  from  which  he  might 
by  his  own  vigilance  have  protected  himself  when  up  and  awake.  If  they  do 
not  thereby  assume  this  responsibility,  tlien  it  is  no  "figure  of  speech,"  but  a 
literal  truth,  to  say  that  by  their  invitation  the  passengsr  has  been  lulled 
into  a  false  security."  < 

Giving  the  key  of  a  state-room  to  a  passenger  does  not  release  a  steam-boat 
proprietor  fiom  liability  any  more  than  giving  the  key  of  a  room  to  a  guest 
at  a  hotel  would  release  the  proprietor  of  the  hotel.* 

Undoubtedly  a  steam-boat  company  may  protect  itself  from  liability  by  no- 
tice that  it  will  not  be  responsible  for  property  left  in  the  state-room  of  trav- 
elers.*   But  a  regulation  forbidding  a  passenger  upon  a  steam-boat  from 

>McKee  V.  Owen,  15  Mich.  115.  Daly,  151.    See,  also,  Gore  v.  IJ'orwich  <St 

»Qore  v.  Norwich  &  N'.  Y.  Transp.  Co.  N.  Y.  Traiisp.  Co.  2  Daly,  254. 

2  Daly,  254.'  See,  also,  MikIrcU  v.  Bay  »  Mudgett  v.  Bay  State  Steam-ship  Co.  1 

State  Steam-ship  Co.  1  Dalv.  151.  Daly,  151;  Uleaaon  v.  Goodrich  Transp. 

«MoKee  v.  Owen,  15  -Mich.  115.  Co.  32  Wta.  86. 

<Mudgettv.  Bay  State  Stcain-iship  Co.l 
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taking  hia  baggage  with  him  into  his  siato-room  or  private  chamber,  except 
at  his  own  riJak,  is  not  a  reasonable  regulation,  so  far  as  it  would  apply  to 
light  baggage  or  hand-satchels  containing  articles  required  for  present  use  in 
travel,  and  cannot  exonerate  the  carrier  from  liability  for  the  loss  of  such  bag- 
gage when  taken  by  the  passenger  to  his  room  in  disregard  of  the  regulation.' 

The  owner  of  a  steam-ship  is  not  liable  as  a  common  carrier  for  a  watch 
worn  by  a  passenger  on  his  person  by  day,  and  kept  by  him  within  reach  at 
night,  whether  retained  upon  his  person,  or  placed  under  his  pillow,  or  in  a 
pocket  of  his  clothing  hanging  near  him.'  And  generally  earners  are  not  lia- 
ble as  such  for  money  stolen  from  the  persons  of  passengers  on  their  oonvey- 
ance,  unless  the  thief  be  a  dishonest  employe  knowingly  employed  by  the 
company.* 

"Passengers  by  steamer,  while  up  and  awake,  or  when  or  where  they  ought 
and  are  expected  to  ba  awake,  like  passengers  by  railroad  or  stage-coach,  must 
be  expected  to  rely  upon  their  own  vigilance  for  protection  against  larceny 
from  their  persons;  and  it  Is  well  understood  by  all  that  in  such  case  the  prop- 
erty carried  upon  the  persons  of  passengers  is  in  their  own  keeping.  And  it 
would  be  equally  clear  that  if  a  passenger,  while  in  a  general  cabin  or  else- 
where about  the  boat  in  any  place  (or  at  a  time)  not  specially  intended  or  des- 
ignated for  sleeping,  (but  where  the  other  passengers  are  indiscriminately  ad- 
mitted, or  passing  and  repassing,)  suSer  himself  to  fall  asleep,  he  does  so  at  his 
own  peril;  because,  having  inteiUgence  and  a  will  of  his  own,  and  moving 
about  at  his  own  pleasure,  and  choosing  bis  own  associates,  he  is  generally 
fully  capable  of  protecting  himself;  and  no  degree  of  vigilance  on  the  part  of 
the  carriers  could  afford  hinp  that  protection,  if  he  will  n^lect  to  make  use  of 
his  own  faculties  for  that  purpose,  or  allow  himself  to  tall  asleep  at  an  Im- 
proper place  or  time,  or  carelessly  put  himself  in  contact  with  improper  per- 
sons."* 

A  number  of  cases  present  instances  of  the  loss  of  property  in  possession  of 
passengers  upon  railway  trains.  A  passenger's  portmanteau  was  at  his  re- 
quest placed  in  the  carriage  with  him.  He  got  out,  failed  to  And  the  right 
carriage  again,  and  finished  the  journey  in  another.  The'  portmanteau  was 
robbed  of  a  portion  of  its  contents  by  a  subsequent  occupant  of  the  carriage. 
It  was  held  that  the  company  were  not  liable.  Tlie  company's  contract  to 
carry  the  baggage  safely  was  held  to  be  subject  to  the  implied  condition  that 
the  passenger  take  ordinary  care  of  it,  and  if  his  negligence  causes  the  loss 
the  company  are  not  responsible.^ 

A  passenger  carried  a  number  of  coats  cut  by  the  tailor  ready  for  sewing, 
put  up  in  a  bundle  in  such  a  manner  that  the  contents  were  not  apparent. 
This  bundle,  together  with  a  bandbox,  she  took  with  her  ostensibly  as  per- 
sonal baggage.  She  gave' the  defendants  no  notice  that  it  was  not  such  bag- 
gage, although  she  had  ample  time  to  do  so  before  the  train  left.  Held,  that 
the  company  were  not  liable  for  the  loss  oF  the  goods,  there  being  no  agree- 
ment to  carry  them  either  as  goods  or  freight." 

Upon  the  arrival  of  one  of  defendant's  trains  at  New  York  the  car  in  which 
plaintiff  was  a  passenger  was  detached  from  the  others  and  allowed  to  remain 
unguarded  while  awaiting  the  arrival  of  horses,  by  which  it  was  to  be  drawn 
to  the  station.  The  plaintiff  got  up  and  went  towards  the  door  to  ascertain 
the  cause  of  the  stoppage,  when  he  was  seized  by  three  men,  who  had  just 
entered  the  car,  and  robbed  of  securities  of  the  value  of  over  ©16,000.  Held, 
that  the  company  was  not  liable.' 

iVan  Horn  v.  Kermlt,  4  E.  D.  Smith,  ♦PerUHBisTiAircT,  J.,  inMcKeev.Owen, 

463 ;  Mackln  v.  N.  J.  Steam-boat  Co.  7  Abb.      16  Mich.  116. 
Pr.  (N.  8.)  241.  »  Talley  v.  O.  W.  Ry.  Co.  L:3R.  6  0.  P.  44. 

'  Clark  y.  Burns.  118  Mass.  276.  ■  Smith  v.  Bailroad  Co.  44  N.  H.  325. 

•Abbottv.  Bradstreet,  55Me.  530.  '  Weeks  v.  N.  Y.  &  N.  H.  B.  E.  Co.  9 
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In  Le  Conteur  v.  X.  <£  8.  W.  Ry.  CoJ  a  passenger  delivered  a  ehronometer 
to  a  porter  of  the  company,  who  deposited  it  under  the  seat  in  the  <»rriage  in 
-which  the  passenger  rode,  fi-om  whence  it  was  lost.  The  company  was  held 
liable. 

A  lady  became  a  passenger  by  a  first-class  carriage  to  be  conveyed  from  A. 
to  B.  Her  dressing-case  was  placed  in  the  carriage  under  the  seat.  On  the 
arrival  of  the  train  at  B.  the  porters  of  the  company  took  upon  themselves 
the  duty  of  carrying  the  lady's  luggage  from  the  railway  carriage  to  the  hack- 
ney carriage,  which  was  to  convey  her  to  her  residence.  On  her  arrival  there 
the  dressing-case  was  missing.  Held,  that  the  duty  of  the  defendants  as  com- 
mon  carriers  continued  until  the  luggage  was  placed  in  the  carriage,  and  that 
they  were  liable.* 

The  plaintiff,  a  passenger  by  railway,  brought  with  him  into. the  carriage 
a  carpet-bag  containing  a  large  sum  of  money,  and  kept  it  in  his  own  posses- 
sion until  the  arrival  of  the  train  at  the  Loudon  terminus.  On  alighting  from 
the  carriage,  with  the  bag  in  his  hand,  the  plaintiff  permitted  a  porter  of  the 
company  to  take  it  from  him  for  the  purpose  of  securing  for  him  a  cab.  The 
porter  having  found  a  cab  within  the  station,  placed  the  carpet-bag  upon  the 
foot-board  thereof  and  then  returned  to  the  platform  to  get  some  other  lug- 
gage belonging  to  the  plaintiff,  when  the  cab  disappear^  and  the  bag  and 
contents  Were  lost.    Held,  company  liable.^ 

In  the  three  foregoing  cases  the  baggage,  although  in  close  proximity  to 
the  passenger  during  the  transit,  was  in  fact  in  the  custody  of  the  carrier. 
The  law  is  that  in  order  to  discharge  the  carrier  from  liability,  there  must 
either  exist  the  animo  ciutodiendi  on  the  part  of  the  traveler  to  the  exclu- 
sion of  the  carrier,  or  he  must  be  guilty  of  such  negligence  as  discharges  the 
latter  from  his  general  obligation.^ 

What  is  the  liability  of  sleeping-car  proprietors  for  the  property  of  passen- 
gers lost  or  injured  during  their  passage? 

A  sleeping-car  company  is  not  a  carrier,  either  public  or  private.  It  car- 
ries no  one.  The  transportation  not  only  of  sleeping-car  passengera,  but  of 
the  sleeping  car  itself,  is  done  by  the  railway  company.  It  and  not  the  sleep- 
ing-car company  contracts  for  the  carriage  and  receives  the  compensation 
therefor.  It  should  therefore  assume  the  responsibilities  of  carrier.  Nor  is 
a  sleeping-car  company  an  innkeeper.*  "It  does  not,  like  an  innkeeper, 
undertake  to  accommodate  the  boarding  public  indiscriminately  with  lodging 
and  entertainment.  It  only  underlies  to  accommodate  a  certain  class,  those 
who  have  already  paid  their  fare  and  are  provided  with  a  flrst-class  ticket,  en- 
titling them  to  ride  to  a  particular  place.  It  does  not  undertake  to  furnish 
victuals  and  lodging,  but  lodging  aloAe,  as  we  understand.  •  *  *  The 
innkeeper  is  obliged  to  receive  and  care  for  all  the  goods  and  property  of  the 
traveler  which  he  may  choose  to  take  with  him  upon  the  journey;  appellant 
does  not  receive  pay  for,  nor  undertake  to  care  for,  any  property  or  goods 
.  whatever,  and  notoriously  refused  to  do  so.  The  custody  of  the  goods  of  the 
traveler  is  not,  as  in  the  case  of  the  innkeeper,  accessory  to  the  principal 
contract  to  feed,  lodge,  and  accommodate  the  guest  for  a  suitable  reward,  be- 
cause no  such  contract  is  made." 

"The  same  necessity  does  not  exist  here  as  in  the  case  of  a  common  inn. 
At  the  time  when  this  custom  of  an  innkeeper's  liability  had  origin,  where- 
ever  the  end  of  the  day's  journey  of  the  traveler  brought  him,  there  he  was 

>  L.  S.  1  Q.  B.  M.  P.  416 ;  Burgess  v.  Clements,  4  M.  &  8el. 

»  Richards  v.  London  B.  &  S.  0.  R.  Co.  7  310 ;  Tower  v.  Utica  &  S.  K.  Co.  7  Hill,  47 ; 

Man.,  G.  A  8.  (62  E.  C.  L.)  889.  East  India  Co.  v.  Fallen,  1  Strange,  694: 

'Butcher  v.  L.  &  8.  W.  R.  Co.  16  Com.  Gore  v.  Norwich  A  N.  Y.  Transp.  Co.  2 

B.  12.  Daly,  254. 

'  Mudgett  T.Bay  State  Steam-ship  Co.  1  'Pullman  P.  C.  Co.  v.  Smith,  73  111.  360. 

Daly,  154;  Robinuon  v.  Duusmore,  2  B.  & 
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obliged  to  stop  for  the  night  and  intrust  hia  goods  and  baggage  into  the  cus- 
tody of  the  innkeeper.  But  here  the  traveler  was  not  compelled  to  accept  the 
additional  comfort  of  a  sleeping  car;  he  might  have  remained  in  the  ordinary 
car,  and  there  were  easy  methods  within  his  reach  by  which  both  money  and 
baggage  could  be  safely  transported.  On  the  train  which  bore  him  were  a 
baggage  and  an  express  car,  and  there  was  no  necessity  of  imposing  this  duty 
and  liability  on  appellant."  '  This  reasoning  certainly  appears  satisfactory, 
and  there  are  other  caises  sustaining  the  view  that  sleeping-car  companies  are 
neither  can-lers  nor  innkeepers,  nor  li>ible  as  such.'  This  is  not  saying,  how- 
ever, that  a  sleeping-car  company  is  under  no  liability  for  the  negligent  loss 
or  damage  of  its  passengers'  property.  As  laid  down  by  the  supreme  court 
of  Pennsyrvania,'  it  is  the  duty  of  a  sleeping-car  company  to  use  reasonable 
and  ordinary  care  to  prevent  intruding,  picking  pockets,  and  carrying  off  the 
clothes  of  passengers  while  asleep.  Whether  such  care  was  exercised  under 
the  circumstances  is  a  question  for  the  jury.  Where  the  regulations  require 
a  watchman  to  stay  in  the  aisle  of  the  car  continuously  until  danger  is  over, 
and  he  goes  out  of  the  aisle,  even  for  a  very  few  minutes,  and  during  that 
time  a  robbery  occurs,  if  the  jury  believe  that  if  he  had  been  in  his  place  of 
observation  it  would  not  have  occurred,  without  detection,  the  company  is 
liable.  The  watching  must  be  continuous  and  active.  It  may  be  proved, 
too,  that  another  person  was  robbed  on  the  same  car  on  the  same  night,  as 
bearing  upon  the  question  of  negligence.  Adelbert  Hamilton. 

Chicago. 

'PullmaTi  P.  C.Co.  v.  Smith,  supra.  (Indiana  Sup.  Ct;)  Blinn  v.  Pnllman  P. 

'See  Nevin  V.  Pullman  P.O.  Co.  106  111.  U.  Co.  (0.  8.  C.  C.  W.  D.  Tenn.)  3  Cent. 

122 ;  Woodriff  8.  C.  Co.  v.  Diehl,  84  Iiid.  Law  J.  591 ;  Palmeter  v.  Wagner,  11  Alb. 

474;  Pullman  P.  G.  Co.  v.  Gardner,  (Pa.  Law  J.  221. 

Sup.  Ct.  Nov.  1883,)  18  Cent.  Law  J.  14;  'Pullman  P.  C.  Co.  v.  Gardner,  supra. 

Dichl  V.  Woodruff,  10  Cent.  Law  J.  66, 


United  States  v.  Nicbwongeb. 

{Dittriet  Court,  W.  D.  Pmntylvania.    May  Term,  1884.) 

CammAii  Law— lLT<BeAi:.  Pensioh  Fees— Dbcsasbd  Pensioner  —  Rbimbitbse- 
MKNT  Claim— Kbv.  St.  }♦  6485,  4718 — Act  of  Mahch  3, 1881. 

The  penal  legislation  contained  in  section  5485  of  the  lievised  Statutes,  and 
the  acts  of  June  20,  1878,  and  March  3, 1881,  limiting  the  amount  lawfully  de- 
mandable  or  receivable  by  an  agent,  attorney,  or  other  person  instrumental  in 
prosecuting  a  claim  for  pension,  etc.,  does  not  apply  to  a  claim  under  section 
4718,  Rev.  St.,  for  reimbursement  out  of  an  accrut'd"  pension  by  one  who  bore 
the  expenses  of  the  last  sickness  and  burial  of  a  decGiisud  pensioner,  nor  to  the 
agent  or  attorney  of  such  claimant. 

Sur  Demurrer  to  Indictment. 

Wm.  A.  Stone,  for  the  United  States. 

IVm.  D.  Moore,  for  defendant. 

AcHEsoN,  J.  The  demurrer  raises  the  question  whether  the  indict- 
ment discloBes  a  criminal  offense  against  the  laws  of  the  United  States. 

Section  4718  of  the  Revised  Statutes,  relating  to  accrued  pensions, 
where  the  pensioner,  or  person  entitled  to  a  pension,  having  an  appli- 
cation therefor  pending  has  died,  in  its  concluding  clause  provides : 
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'*And  tf  no  widow  or  child  survive,  no  payment  whatsoever  of  the  accrued 
pension  sliaii  be  made  or  allowed,  except  so  much  as  may  be  necessary  to  re- 
imburse the  person  who  bore  the  expenses  of  the  last  sickness  and  burial  of 
the  decedent,  in  cases  where  he  did  not  leave  sufficient  assets  to  meet  such 
expenses. " 

John  Hsrpst,  a  pensioner  of  the  United  States,  lately  died,  leaving 
to  snrvive  him  neither  widow  nor  child.  Eliza  Templeton  bore  the 
expenses  of  his  last  sickness  and  burial,  and  the  pensioner,  having 
left  insufficient  assets  to  meet  such  expenses,  she  applied  for  reim- 
bursement out  of  bis  accrued  pension,  and  her  claim  was  allowed.  The 
defendant — to  quote  the  language  of  the  indictment — was  her  "agent, 
attorney,  and  person  instrumental  in  prosecuting"  her  said  "claim  for 
reimbursement;"  and  the  indictment  charges  that  he  "unlawfully  did 
withhold  from  the  said  Eliza  Templeton  a  greater  compensation  for 
his  *  •  •  services  and  instrumentality  in  prosecuting  said  claim 
for  reimbursement  as  aforesaid  than  then  was  and  now  is  provided  iu 
the  title  pertaining  to  pensions  as  set  forth  in  the  act  of  congress  ap- 
proved June  20,  1878,  entitled  <An  act  relating  to  claim  agents  and 
attorneys  in  pension  cases,'  (20  St.  at  Large,  2^3,)  to- wit,  unlawfully 
did  withhold  and  retain  of  and  from  the  said  Eliza  Templeton  the 
sum  of  one  hundred  and  five  dollars  and  thirty-three  cents  for  his 
*  *  *  services  and  instrumentality  in  prosecuting  said  claim  for 
reimbursement." 

The  said  act  of  June  20,  1878,  declares:  "It  shall  be  unlawful  for 
any  attorney,  agent,  or  other  person  to  demand  or  receive  for  his  serv- 
ices in  a  pension  case  a  greater  sum  than  ten  dollars; "  and  the  act 
of  March  3, 1881,  (Supp.  to  Rev.  St.  602,)  provides  as  follows:  "The 
provisions  of  section  5485  of  the  Revised  Statutes  shall  be  applicable 
to  any  person  who  shall  violate  the  provisions  of  an  act  entitled,  <  An 
act  relating  to  claim  agents  and  attorneys  in  pension  cases,'  approved 
June  20,  1878." 

Section  5485  reads  thus : 

"Any  agent  or  attorney,  or  any  other  persgn  instrnmental  in  prosecuting 
any  claim  for  pension  or  bounty  land,  who  shall  directly  or  indirectly  contract 
for,  demand,  or  receive,  or  retain  any  greater  compensation  for  his  services 
or  instrumentality  in  prosecuting  a  claim  for  pension  or  bounty  land  than  is 
provided  in  the  title  pcrUiining  to  pensions,  or  who  shall  wrongfully  withhold 
from  a  pensioner  or  claimant  the  whole  or  any  part  of  the  pension  or  claim 
allowed  and  due  such  pensioner  or  claimant,  or  the  land-warrant  issued  to 
any  such  claimant,  shall  be  deemed  guilty  of  a  high  misdemeanor,  and  upon 
conviction  thereof  shall  for  every  such  offense  be  fined,  not  exceeding  five 
hundred  dollars,  or  imprisoned  at  hard  labor  not  exceeding  two  years,  or  both, 
at  the  discretion  of  the  court." 

Does  this  legislation  cover  the  case  of  this  defendant  ?  For  the 
proper  solntion  of  the  question  reference  must  be  had  to  the  title  per- 
taining to  pensions  in  the  Revised  Statutes,  viz.,Bections  4768, 4769, 
4785,  and  47S6. 

Sections  4785  and  4786  fixed  $25  as  the  maximum  compensation 
demandable  or  receivable  by  an  agent,  attorney,  or  other  person  "tn 
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his  services  in  prosecnting  a  claim  for  pension  or  botiniy  land,"  in 
case  of  an  agreement  between  the  parties  filed  with  and  approved  by 
the  commissioner  of  pensions,  and  $10  as  the  lawful  fee  where  there 
was  no  such  agreement ;  and  by  sections  4768  and  4769  the  paying 
pension  agent  was  required  to  deduct  from  the  amount  due  the  pen- 
sioner such  compensation  or  fee,  and  forward  the  same  to  the  agent 
or  attorney  of  record  named  in  the  agreement;  or,  in  the  absence  of 
such  agreement,  to  the  agent  prosecuting  the  case. 

Section  4718,  relating  to  accrued  pensions,  and  providing  for  the 
reimbursement  thereout,  under  certain  circumstances,  of  the  person 
bearing  the  expenses  of  the  last  sickness  and  burial  of  the  decedent, 
is,  indeed,  found  in  the  title  pertaining  to  pensions ;  but  it  seems  to 
me  clear  that  section  6486  did  not  originally  apply  to  saoh  reim- 
bursement claims,  or  to  the  agent  or  attorney  of  such  claimant.  A 
comparison  of  section  6485  with  the  other  sections  of  the  Bevised 
Statutes  referred  to,  constrains  the  conclusion,  I  think,  that  the  penal 
legislation  therein  contained  had  respect  to  dealings  between  a  pen- 
sioner, or  claimant  for  a  pension,  and  his  agent  or  attorney  or  other 
person  prosecuting  his  claim.  The  intention  manifestly  was  to  pro- 
tect the  pensioner,  and  to  secure  to  him  the  bounty  of  the  govern- 
ment. The  agreement  to  be  filed  with  and  approved  by  the  commis- 
sioner was  an  agreement  between  the  pension  claimant  and  his  agent 
or  attorney,  and  the  compensation  mentioned  in  section  6486  is  for 
services  or  instrumentality  in  prosecuting  a  "claim  for  pension."  By 
no  fair  interpretation  of  this  language — especially  when  employed  in 
a  criminal  statute — can  it  be  held  to  embrace  a  claim  for  reimburse- 
ment out  of  a  granted  and  accrued  pension,  by  one  who  bore  the  ex- 
.  penses  of  the  last  sickness  and  burial  of  a  deceased  pensioner.  The 
"claimant"  spoken  of  in  the  latter  part  of  the  section,  it  is  evident 
from  the  context,  is  a  claimant  for  pension  or  bounty  land,  and  the 
word  "claim,"  there  occuring,  has  no  broader  signification  than  it 
has  in  the  earlier  part  of  the  section. 

Did  the  subsequent  acts' of  June  20,  1878,  and  March  3,  1881, 
enlarge  the  scope  of  section  5486?  I  think  not.  Now,  it  is  true, 
the  language  of  the  former  of  these  acts,  as  we  have  seen,  is:  "It 
shall  be  unlawful  for  any  attorney,  agent,  or  other  person  to  demand 
or  receive  for  his  services  in  a  pension  case  a  greater  sum  than  ten 
dollars."  A  careful  examination  of  the  whole  act,  however,  shows  it 
to  be  simply  amendatory  of  the  legislation  embodied  in  sections  4768, 
4769,  4785,  and  4786.  It  provides  that  "no  fee  contract  shall  here- 
after be  filed  with  the  commissioner  of  pensions  in  any  case;"  and, 
after  restricting  sections  4768, 4769,  and  4786  to  then  pending  claims, 
where  the  claimant  had  already  been  represented  by  an  agent  or  at- 
torney, it  repealed  section  4785.  The  obvious  purpose  of  this  act 
was  to  fix  $10  as  the  compensation  which,  in  all  future  oases,  eoold 
be  lawfully  demanded  or  accepted  by  an  agent,  attorney,  or  other 
person  iusliumental  in  prosecuting  a  claim  for  pension.    But  it  soon 
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became  a  serions  question  whether  the  penalty  presoribed  by  section 
54:85  of  the  Bevised  Statutes  was  applicable  to  a  violation  of  the  act 
of  June  20,  1878,  and  the  decisions  of  the  oonits  were  conflicting. 
U.  S.  y.  Mason,  8  Fed.  £ep.  412;  U.  S.  t.  Doivdell,  Id.  881.  It  is 
quite  certain  that,  in  order  to  remove  all  doubt  and  settle  the  law 
"with  respect  to  this  disputed  point,  congress  passed  the  act  of  March 
-8,  1881. 

After  a  careful  consideration  of  the  whole  legislation  upon  this 
subject,  and  having  regard  to  that  canon  of  interpretation  which  re- 
quires a  penal  statute  to  be  construed  strictly,  I  have  reached  the 
■conclusion  that  judgment  must  be  entered  upon  the  demurrer  in  fa- 
Tox  of  the  defendant;  and  it  is  so  ordered. 


Mtbbs  v.  GAiiLAGEAir  and  others. 
:  {Oireuit  Court,  N.  D.  lUinois.    December  7, 1883.) 

1.  CoFTHiGHT — luFBDrQEMENT— State  KKPonTBR— ArpiBMANOE  OF  Decisiow. 

The  court  affirms  its  prior  decision, — Firtt,  that,  in  the  absence  of  express 
legislation  to  the  contrary,  a  state  reporter  is  entitled  to  copyright  his  volumes 
of  reports  to  the  extent  that  the  same  consist  of  the  work  of  liis  own  mind,  not- 
withstanding he  may  not  have  a  copjrright  in  the  opinions  of  the  court ;  seo- 
■  ond,  the  copyright  law  is  to  be  liberaliv'  construed  that  effect  may  be  given  to 
what  is  to  be  considered  the  Inherent  right  of  the  author  to  bis  own  work. 

2.  Same— Ikbtasob. 

The  court  finds  an  Infringement  on  the  copyright  held  by  complainant,  cov- 
ering volumes  39  to  46,  inclusive,  of  Illinois  reports. 
-3.  Bake — Arbangemebt  of  Law  CASBa  aitd  Pages. 

In  connection  with  other  evidences  of  infringement,  the  court  will  consider 
the  arrangement  of  the  books  infringing  the  original  edition,  and  such  evi- 
dence will  be  entitled  to  weight,  in  judging  of  the  fact  of  infringement. 

In  Equity.  Opinion  on  supplemental  bill.  For  original,  see  5 
Fed.  Ebp.  726. 

John  V.  Le  Moyne,  and  Oeo.  W.  Cothran,  for  complainant. 

Jas.  L.  High,  for  defendants. 

Dbuhmokd,  J.  The  views  of  the  court  upon  one  part  of  this  case 
are  to  be  found  in  10  Biss.  189,  6  Fed.  Bbp.  726.  The  present  in- 
quiry is  limited  to  what  is  alleged  to  be  an  infringement  by  the  de- 
fendants of  volumes  39  to  46,  inclusive,  of  Mr.  Freeman's  Illinois  Re- 
ports. Volume  40  seems  never  to  have  been  regularly  published  like 
the  other  volumes,  although  the  evidence  of  the  infringement  of  the 
plaintiff's  copyright  in  that  volume  is  perhaps  stronger  than  that  ap- 
plicable to  any  other  of  the  volumes  named.  Upon  comparing  parts 
of  each  of  the  volumes,  those  of  the  complainant  and  of  the  defend- 
ants, one  with  the  other,  I  think  there  can  be  no  doubt  that  in  some 
respects,  in  each  case,  the  Freeman  volume  has  been  used  by  the 
•defendants  in  the  head-notes,  the  statement  of  facts,  and  the  arguments 
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of  couDsel.  Thai  is,  there  are  cei-tain  unmistakable  indicia  that  in 
every  volume  prepared  by  the  defendants  they  have  not  confined  them- 
selves  solely  to  the  original  sources  of  information,  namely,  the  opin- 
ions of  the  judges,  the  records,  and  the  arguments  of  counsel.  Bat 
while  this  is  technically  true,  it  is  only  true  to  a  limited  extent.  The 
great  bulk  of  what  may  be  termed  copyright  matter,  in  each  volume  of 
the  defendants,  seems  to  be  made  up  independent  of  the  corresponding 
volume  of  the  plaintiff,  and  in  very  many  of  the  instances,  where  a 
similarity  can  clearly  be  traced,  and  the  use  of  the  materials  of  the 
plaintiff's  volume  distinctly  made  out,  the  similarity  is  trivial  and  un- 
important, and  such  as  I  should  feel  extremely  reluctant  to  hold  worked 
a  forfeiture  of  the  whole  edition.  It  would  seem  to  me,  while  holding 
there  is  technically  an  infringement  of  the  copyright  of  the  plaintiff, 
the  fairest  view  to  take  of  the  whole  subject  would  be  to  require  what 
might  be  termed  a  small  royalty,  such  as  the  defendants  could  afford, 
to  be  paid  to  the  plaintiff  for  the  sale  of  the  volumes  named. 

Tiie  fact  appears  to  be,  and  indeed  it  is  not  a  subfect  of  controversy, 
that  in  arranging  the  order  of  cases,  and  in  the  paging  of  the  differ- 
ent volumes,  the  J'reeman  edition  has  been  followed  by  the  defend- 
ants; buti  while  this  is  so,  I  should  not  feel  inclined,  merely  on  that 
account  and  independent  of  other  matters,  to  give  a  decree  to  the 
plaintiff,  although  it  is  claimed  that  the  arrangement  of  the  cases  and 
the  paging  of  the  volumes  are  protected  by  a  copyright.  Undoabtedly 
in  some  cases,  where  are  involved  labor,  talent,  judgment,  the  classi- 
fication and  disposition  of  subjects  in  a  book  entitle  it  to  a  copyright. 
But  the  arrangement  of  law  cases  and  the  paging  of  the  book  may 
depend  simply  on  the  will  of  the  printer,  of  the  reporter,  or  publisher, 
or  the  order  in  which  the  cases  have  been  decided,  or  upon  other  ac- 
cidental circumstances.  Here  the  object  on  the  part  of  the  defend- 
ants seems  to  have  been  that  there  should  not  be  confusion  in  the 
references  and  examination  of  cases ;  but  the  an'angement  of  oases 
and  the  paging  of  the  volumes  is  a  labor  inconsiderable  in  itself,  and 
I  regard  it,  not  as  an  independent  matter,  but  in  connection  with 
other  similarities  existing  between  the  two  editions,  when  I  say,  tak- 
ing the  whole  together,  the  Freeman  volumes  have  been  used  in  edit- 
ing and  publishing  the  defendants'  volumes.  It  should  be  borne  in 
mind  that,  as  a  general  thing,  there  is  but  a  small  part  of  the  report 
of  a  case  which  is  the  subject  of  copyright.  Many  of  the  cases  contain 
nothing  but  the  opinions  of  the  court,  with  the  simple  remark  that  the 
facts  are  stated  in  the  opinion;  and  the  head-notes  are  nothing  more 
than  a  repetition,  in  a  condensed  form,  of  what  is  in  the  opinion,  and 
therefore  it  is  often  very  difiioult  to  select  distinct  points  of  com- 
parison between  the  same  case  in  the  corresponding  volumes  of  the 
parties,  because  there  is  so  little  which  can  be  called  the  work  of  the 
reporter. 
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The  Gdadalupb.*    < 

(Diitriet  Court,  D.  Texai.    April,  1884.) 
ADJOKALTT— S.'O.TAOK— RCTLB  FOB  ESTIMATIHa. 

la  making  up  its  judgment  in  an  action  for  salvage,  claimed  for  relieving  a 
grounded  vessel,  the  court  inquires  into  whether  or  not  the  tugs  employed 
performed  only  ordinary  towage  service ;  and,  estimating  the  salvage  earned, 
if  nny,  considers  how  much  danger  and  risk  the  plaintiffs  incurred,  thu  merito- 
rious nature  of  tlieir  services,  and  the  gallantry  displayed. 

In  Admiralty. 

McLemore  d  Camphell,  for  libelants. 

BaUinger,  Mott  &  Terry  aud  Hume  li  Shepard,  for  respondents. 

BoABMAN,  J.  The  Guadalupe,  an  iron  steamer  of  the  Mallory  line, 
of  2,190  tonnage,  almost  new,  with  powerful  machinery,  valued  at 
$300,000,  with  a  cargo  and  freight  charges  valued  at  $345,000,  on 
the  twenty-fonrth  of  September,  1883,  at  4:30  or  5  o'clock,  a.  u.,  ran 
aground  on  the  sand  beach  at  Bolivar  peninsula,  oat  at  saa,  about  15 
miles  from  Galveston  bay.  The  steamer,  in  an  overcast  and  foggy 
night,  while  running  head  on  to  the  shorei,  at  flood-tide,  with  wind 
blowing  from  the  shore,  firmly  lodged  herself  on  the  ground,  between 
300  and  400  yards  from  the  tide  limit.  I  add  an  extract  from  the 
ship's  log-book 

"Sounding  frequently.  At  4:45  A.  M.  weathen overcast  anB  foggy  on  the 
horizon.  Ship  stopped  and  aground  in  11  to  12  feet  water;  soft  mud.  <Got 
anchor  out  and  tried  all  possible  means  to  get  off.  10:30  r.  m.,  got  off  with 
assistance  of  three  tugs." 

The  ship's  draught  then  was  12  feet  2  inches  at  the  stem  and  14 
feet  aft.  Soundings  made,  as  the  captain  says,  just  after  the  ship 
grounded,  showed  10  feet  water  at  the  bow  and  13  feet  aft  of  the  pilot- 
bouse  and  14  feet  at  the  stern.  When  the  tide  ebbed  he  said  there 
was  less  than  10  feet  at  the  stern.  Going  towards  the  shore  the  wa- 
ter seemed  to  shoal  about  1  foot  to  every  100  feet.  From  the  cap- 
tain's evidence  it  clearly  appears  to  me  that  the  ship  at  low  tide  must 
have  been  lying  on  ground  from  stem  to  stern,  and,  I  think,  consid- 
ering the  draught  of  the  vessel,  his  testimony  will  warrant  the  opin- 
ion that  even  at  flood-tide  she  was  lying  from  one  end  to  the  other 
on  the  ground.  Whether  such  a  conclusion  may  be  justly  drawn 
from  what  he  says  as  to  the  soundings,  the  belief  that  the  full  length 
of  the  ship  was  on  the  ground  at  highest  tide  is  fully  sustained  by 
the  physical  conditions  and  surroundings,  supplemented  as  they  are 
by  the  evidence  of  the  ship's  engineer  and  the  several  oflicers  of  the 
Balving  tngs. 

None  of  the  ship's  officers  say  anything  definitely  as  to  tne  rate  of 
speed  she  was  running  when  she  groimded  or  when  the  slow-bell  was 
sounded.     But,  whatever  may  have  been  her  speed  at  that  time,  it 

1  We  are  indebted  to  Talbot  StUlman,  Esq.,  of  the  Monroe,  Louisiana,  bar, 
for  this  opinion. 
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appears  that  the  bell  for  stopping  the  engines  did  not  strike  antil  the 
ship  was  in  shoal  water,  less  in  depth  than  her  draught,  and  that  her 
movement  forward  towards  the  shore  was  checked  and  stopped  by 
the  ground  under  her,  rather  than  by  her  engines.  The  ship's  speed 
per  hour  is  11  miles.  The  engineer  says  when  she  is  going  at  full 
speed  she  can  be  stopped  in  five  or  six  minutes;  at  half  speed,  in  two 
or  three  minutes.  Considering  the  engineer's  evidence  as  to  the  time 
(if  there  was  any)  the  slow-bell  and  stopping-bell  sounded,  and  the 
time  required  to  check  or  stop  the  ship  at  full  or  at  half  speed,  the 
ship,  steaming  head  on  the  shore  at  either  rate  of  speed  mentioned, 
most  have  advanced  into  shoal  water  a  distance  greater  than  her 
length ;  and  these  considerations  also  suggest  that  when  she  stopped 
on  a  full  tide, — which  rises  about  15  inches  perpendicular, — her  en- 
tire length  must  have  been  on  the  ground. 

The  captain  says  he  continued  to  do  all  he  could  to  withdraw  the 
vessel  from  her  fastenings  until  11  o'clock  a.  h.,  when,  finding  that 
he  could  not  move  her,  he  sent  the  ship's  mate  overland  to  G-alvestoa 
with  a  message  to  the  ship's  agent.  The  mate  reached  Mr.  Sawyer, 
the  agent,  about  4  or  5  o'clock  p.  m.,  and  he  at  once  saw  the  agent 
of  libelants.  Sawyer,  without  telling  Ubelants  what  particular  serv- 
ice he  wanted  the  tugs  to  perform,  requested  and  directed  them  to  be 
made  ready  as  soon  as  practicable  to  go  outside  of  the  bar  with  him 
to  the  assistance  of  the  Guadalupe.  The  steam-tugs  Laura,  Mad- 
dox,  and  the  pilot-boat  Mamie  Higgins,  and  the  steam-tugs  Bessie 
and  Buckthorne,  the  latter  with  a  lighter  in  tow,  being  equipped  and 
made  ready  as  soon  as  practicable,  got  .under  way  about  6 :  30  o'clock 
p.  II.,  and  proceeded,  under  the  general  charge  and  coptrol  of  Saw- 
yer, who  went  out  on  the  Higgins.  All  of  these  tugs  are  engaged 
usually  in  lightering  ships  at  the  bar,  and  were  as  valuable  and  pow- 
erful boats  as  are  usually  employed  in  their  line  of  business.  The 
three  first  named  tugs  reached  the  ship  about  10  o'clock  p.  u.;  the 
others  did  not  get  up  in  time  to  render  any  service  in  releasing  the 
vessel.  But  this  fact  does  not  deserve  particular  notice,  because  the 
libelants  pray  for  a  reward  in  gross.  When  the  tugs  reached  the 
ship,  she  was  lying  stranded,  just  as  she  was  when  the  mate  left  her, 
11  hours  before.  The  wind  was  from  the  shore,  and  the  tide  was 
about  as  fall  as  it  was  when  the  ship  grounded.  The  ship's  captain 
says  the  vessel  moved  for  the  first  time  when  the  tugs  came  along- 
side of  her,  and  adds  that  this  movement,  observed  by  him  then  as 
the  first  time  she  hud  moved  since  he  abandoned  all  effort  to  release 
her,  may  have  been  caused  by  the  approach  of  the  tugs.  The 
Laura's  captain,  having  taken  his  vessel  closest  to  the  shore,  says  he 
sounded  about  30  feet  in  front  of  the  Guadalupe  and  found  less  than 
8 J  feet;  and  in  sounding  along-side,  about  the  same  distance  from 
the  stern  of  the  ship,  he  found  10  feet  of  water.  The  tugs  found  the 
ship  lying  fast  aground,  where  she  had  been  for  17  hours,  unable,  aa 
her  captain  admits,  to  move  by  any  force  of  her  own,  or  by  the  fa- 
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Toring  force  of  the  tide  and  wind.  Under  the  direction  of  Sawyer, 
the  three  tags  were  lashed  to  the  ship,  and  after  the  fall  power  of 
these  tags  had  been  applied  for  15,  20,  or  30  minates  to  move  the 
vessel,  she  foand  relief,  and  moved  off,  uninjured,  into  deep  water, 
on  her  Toyage  to  Galveston.  Until  the  tags  reached  the  ship  no  one 
in  the  interest  of  the  libelants  knew  anything  of  the  condition  of  the 
distressed  steamer.  Sawyer,  acting  for  the  ship,  demanded  the  serv- 
ices of  the  tugs,  and  in  every  way  practicable  they  responded,  with- 
out knowing  or  asking  anything  about  the  signal  or  message  brought 
from  the  ship  to  her  agent.  Sawyer,  being  deeply  interested  in  for- 
warding all  possible  aid  for  the  ship's  relief,  hurriedly  took  charge  of 
the  tugs,  without  thinking  it  necessary  to  communicate  to  libelants 
any  information  as  to  the  ship's  condition,  or  to  discuss  with  them  the 
nature  of  the  services  required,  or  the  amount  to  be  paid  for  the 
work.  At  the  time  he  applied  for  the  services  of  the  tags  there  were 
not  enough  men  on  them  for  sach  services  as  might  become  neces- 
sary, and  Sawyer  furnished  a  number  of  men  for  the  crews  on  the 
tugs.  As  there  was  no  "lighterage  work"  done,  I  think  it  not  neces- 
sary to  refer  more  particularly  to  this  fact. 

I  think  this  statement  of  the  case  substantially  covers  all  the  facts 
which  are  necessary  to  enable  me  to  apply  the  law  and  make  a  de- 
deoree  responsive  to  the  issues  presented  in  the  pleadings. 

The  libelants  claim  a  salvage  reward  of  10  per  cent,  on  the  gross 
amount,  $45,000.  The  respondents,  offering  to  pay  a  liberal  quan- 
tum meruk,  contend  that  the  services  performed  do  not  in  law  enti- 
tle libelants  to  salvors'  compensation,  because  the  ship  was  not  in 
peril;  that  the  ship  would  have  avoided  all  injury  and  found  a  speedy 
xelief  or  release  from  her  ground  fastenings  by  the  use  of  her  own 
power  and  favor  of  a  flood-tide  without  the  assistance  of  the  tugs, 
which,  in  fact,  reached  her  just  as  she  was,  by  the  ase  of  her  own 
power,  effecting  or  about  to  secure  her  own  release;  and,  further, 
libelants  are  not  entitled  to  anything  more  than  a  quantum  meruit, 
because,  if  such  work  was  performed  in  the  ship's  interest,  she  not  be- 
ing at  the  time  in  peril,  as  is  shown  by  libelants'  testimony,  the  serv- 
ices were  only  such  as  the  steam-tags  perform  in  their  every-day 
business,  and  they  should  not  be  allowed  salvage  compensation. 

In  reply  to  the  suggestion  made  by  respondents  that  the  Guada- 
lupe was  not  in  peril  when  the  tugs  came  up  to  her,  it  may  be  re- 
marked that  the  trae  element  of  a  ship  is  in  the  sea,  and  her  life  is 
only  full  and  complete  when  she  is  riding  in  deep  soundings,  at 
anchor,  or  when  she  can  respond  and  move  at  her  master's  will  on 
the  ocean  in  pursuit  of  her  usefal  purposes.  And  when  such  a  ship, 
at  a  time  marginal  to  the  equinoctial  pei^od,  is  found  in  the  shoal 
water  of  the  Mexican  gulf,  "with  the  full  length  of  her  flattened  bottom 
pressed  by  her  great  weight  into  the  sand,  unable,  by  the  application 
of  all  her  great  power,  supplemented  by  favorable  tides  and  winds, 
for  17  hours  to  move  herself,  it  cannot  be  said  that  she  is  free  from 
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serioas  distress,  though  the  sea  and  the  conditions  about  her  may 
give  no  perceptible  evidence  of  immediate  peril.  The  proof  shows 
that  she  did  not  and  could  not,  with  favoring  tides  and  winds,  move 
herself  for  17  hours ;  and  under  such  circumstances  the  conclusion 
cannot  be  avoided  that  she  was  in  distress,  and  that  the  peril  attend- 
ing such  a  ship  was  much  more  than  a  possible  danger. 

It  cannot  now  be  determined  whether  the  ship,  unaided  by  the  togs, 
could,  or  would  have,  in  an  hour,  in  a  few  hours,  or  in  a  few  days, 
effected  her  own  release  from  the  sand-bed  in  which  she  was  lying 
when  the  tugs  came  to  her  aid,  as  is  so  earnestly  contended  for  by  re- 
spondents' counsel.  But  it  is  clear  from  the  proof  that  she  was  lying 
helpless,  out  of  her  element,  and  unable  to  respond  to  her  master's 
purposes  when  the  tugs  were  lashed  to  her  sides,  just  as  she  was  when 
the  captain,  in  despair  of  securing  her  release,  dispatched  the  mate 
with  his  message  for  relief  to  Galveston.  I  think  it  is  also  clear  that 
she  moved  off  into  deep  water  only  when  and  after  the  tugs  supple- 
mented the  power  of  the  ship's  machinery  with  the  full  force  of  their 
combined  effort  to  move  her.  The  testimony  on  this  point  is  conflict- 
ing, and  but  little  proof  can  be  extracted  from  it;  but  it  is  the  duty 
of  the  court  to  apply  the  proof,  however  little  there  may  be  on  the 
point,  rather  than  to  follow  the  speculations  of  the  captain,  when  he, 
in  his  deposition^,  read  on  the  trial  of  this  cause,  says  the  ship  would 
have  been  released  if  the  tugs  had  not  come  there.  Especially  should 
tbe  court  hesitate  and  refuse  to  abandon  whatever  proof  there  may 
be  on  this  point,  when  it  is  borne  in  mind  that  the  captain  noted  in 
his  log-book,  at  a  time  when  it  is  likely  no  thought  of  a  controversy 
like  the  present  one  was  in  his  mind,  these  remarks:  "Ship  stopped 
and  aground  in  11  to  12  feet  water;  got  anchor  out  and  tried  all  pos- 
sible means  to  get  off;  10:30  v.  v.  got  of  with  assistance  of  three  ttigs." 
Further,  it  appears  to  me,  for  the  ship's  captain  to  say,  as  he  does,  in 
the  face  of  the  admitted  fact  that  the  tugs  applied  their  full  force  for 
a  space  of  15,  20,  or  30  minutes  before  the  ship  begun  to  move,  that 
the  ship  would  have  released  herself  in  any  given  time,  is  as  ground- 
less a  speculation  on  his  part — and  he  is  the  only  witness  that  in- 
dulges such  an  assertion — as  it  would  have  been  for  him,  or  any  other 
weather  prophet,  to  say,  at  the  time  the  tugs  came  up,  that  the  calm 
sea,  then  smooth  and  quiet,  would  not,  in  the  same  given  time,  be 
lashed  by  a  September  storm  into  a  fury  that  would  have  driven  the 
ship  broadsides  further  on  the  dangerous  shore.  The  tugs,  though 
responding  at  once  to  a  call  for  aid  that  took  them  out  of,  and  a  dis- 
tance away  from,  the  safety  of  the  harbor,  their  usual  field  for  labor, 
were  in  little  more  danger  at  any  time  while  so  employed  than  they 
were  when  engaged  in  lightering  ships  at  the  bar.  But  these  tugs,  in 
consequence  of  the  character  of  the  work  they  are  ordinarily  engaged 
in,  cannot  secure  insurance  against  loss  of  any  kind,  and  it  may  be 
said  that  the  libelants'  danger  of  loss  is  increased  in  some  degree 
whenever  they  cross  the  bar  in  pursuit  of  any  unusual  purpose. 
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The  fact  that  no  great  danger  attended  the  performance  of  the 
service  rendered  in  this  case,  does  not  of  itself  take  from  the  service 
its  Balvage  'character,  or  make  the  work  performed  for  the  Guadalupe 
only  such  labor  as  the  tugs  usually  perform. 

The  question  whether  any  serious  danger,  great  fatigne,  or  gal- 
lantry on  the  part  of  the  salvors  attended  the  performance  of  a  val- 
uable and  useful  service,  may  be  and  should  be  considered  by  the  court 
io  estimating  the  sum  which  should  be  allowed  for  reward.  If  none 
of  these  conditions  characterized  the  valuable  service  in  this  case, — 
and  I  think  they  did  onlj  to  a  limited  extent, — ^the  service  was  not, 
technically  speaking,  very  meritorious. 

Believing  that  the  service  rendered  the  distressed  ship  was  not 
simply  towage  service,  nor  a  work  performed  in  the  line  of  the  every- 
day business  of  these  tugs,  I  shall  consider  the  libelants  as  salvors, 
and  allow  a  compensation  reward  based  oil  well-established  facts, 
which  show  that  the  libelants  rendered  a  salvage  service,  though  not 
of  a  very  meritorious  degree.  A  decree  in  favor  of  libelants  for 
$8,000,  with  8  per  cent,  interest  from  date  of  demand,  will  be  en- 
tered. 


The  BosEDAiiE. 


{District  Court,  D.  Connecticut    May  15,  1884.) 

1.  Libel — Salvage — Costs. 

.Where  s  vessel  is  attached  upon  a  libel  for  salvage,  no  demand  having  been 
made,  and  under  circumstances  which  put  the  claimants  to  unnecessary  expense 
and  trouble,  costs  will  not  be  allowed  to  the  libelants 

2.  Salvage — OoxpENSATioit, 

The  amount  of  compensation  which  will  be  allowed  to  a  lilwlant  for  an  ad- 
mitted salvage  service  considered. 

In  Admiralty. 

Robert  D.  Benedict  and  Daniel  Davenport,  for  libelant. 

Ckas.  Henry  Butler  and  l^homis  E.  StiUman,  for  claimant. 

Shipman,  J.  This  is  a  libel  in  rem  by  the  owner  of  the  steam-boat 
Crystal  Wave,  in  behalf  of  itself  and  all  others  interested,  to  recover 
salvage  for  services  rendered  to  the  steam-boat  Bosedale.  The  facts 
are  as  follows : 

The  steamer  Rosedale  is  a  side-wheel  passenger  and  freight  steam-boat, 
regularly  running  between  New  York  city  and  Bridgeport,  and  is  worth 
»100,000.  She  left  New  York  at  8  o'clock  p,  m.  on  September  12. 1883,  bound 
for  Bridgeport,  with  a  cargo  and  36  passengers,  and  about  5  o'clock  on  the 
same  afternoon,  at  a  point  in  Long  Island  sound  off  Greenwich,  and  about  four 
miles  south-east  of  Captain's  Island,  broke  her  steam  pipe,  by  which  accident 
she  was  completely  disabled  and  was  rendered  helpless.  The  sea  was  heavy, 
the  wind  was  blowing  strong  from  N.  E.  to  E.  N.  E.,  the  tide  was  at  the  end 
of  the  flood,  and  the  boat  was  drifting  in  the  direction  of  Captain's  island,  an 
island  of  15  or  16  acres.  Her  ground  tackle  was  light,  but  the  anchorage  was 
good.  The  Crystal  Wave  is  a  side-wheel  passenger  and  freight  steamer,  reg- 
ularly plying  between  New  York  and  Bridgeport,  and  is  worth  $75,000.    She 
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left  New  York  on  the  same  afternoon  at  3:30  o'clock,  was  behind  the  Sose- 
dale  when  the  steam  pipe  burst,  and  saw  that  she  was  partly  enveloped  in 
steam  and  had  met  with  an  accident.  The  Crystal  Wave  was  then  within  12 
or  15  minutes'  reach  of  the  Bosedale,  and,  without  diflSculty  or  danger,  went  to 
her  assistance,  put  out  a  hawser  to  her,  and  at  the  same  time  took  one  from 
her.  The  sea  was  heavy,  and  the  boats  rolled  so  that  the  hawsers  parted. 
The  Crystal  Wave,  then  without  danger,  from  the  fact  that  she  I^  an  expe- 
rienced and  skillful  captain,  but  with  some  delay,  again  put  out  a  hawser  to 
the  Bosedale,  and  took  one  from  her,  and  resumed  and  completed  the  service 
of  towing  her  to  Greenwich  cove,  taking  off  her  passengers  and  cartying  them 
,  to  Bridgeport.  The  time  occupied  by  the  Crystal  Wave  in  rendering  the  serv- 
ice to  the  Bosedale  occupied  about  two  hours.  The  work  was  done  without 
substantial  risk  or  danger  to  the  Crystal  Wave,  anft  without  extraordinary 
labor,  and  without  peril  to  any  of  her  ofScers,  passengers,  or  crew.  The  Bose- 
dale was,  at  the  time  of  the  accident  and  of  the  service,  in  great  need  of  help, 
but  was  not  at  the  time  in  serious  danger  of  wreck.  She  was  drifting  in  the 
direction  of  a  rocky  shore,  and  her  dependence  was  upon  her  anchors.  She 
was  on  fair  anchorage  ground,  and  her  anchors,  though  light,  could  probably 
have  been  made  to  hold. 

The  circumstances  under  which  this  salvage  service  was  rendered  by  the 
Crystal  Wave  are  correctly  stated  in  a  letter  of  thanks  which  was  written  and 
sent  by  the  captain  of  the  Bosedale  to  the  captain  of  the  Crystal  Wave  on 
September  15,  1883.    The  material  portion  of  the  letter  is  as  follows: 

"Allow  me  to  express  to  you  our  sincere  thanks  for  the  timely  aid  rendered 
to  our  steamer  Bosedale,  disabled  on  Wednesday,  September  12th,  in  Long  1^ 
land  sound.  The  kindness  shown  by  you  in  taking  our  steamer  in  tow,  and 
placing  her  in  a  safe  harbor,  in  face  of  a  high  wind  and  heavy  sea,  breaking 
hawsers,  etc.,  and  stUl  staying  by  us  in  time  of  gi-eat  need  until  safely  anch- 
ored, and  conveying  our  passengers  to  Bridgeport,    •    •    *." 

No  demand  was  ever  made  by  the  libelants  upon  the  owners  of  the 
Crystal  Wave  for  salvage.  She  was  attached  upon  the  libel  on  Oc- 
-  tober  11,  1883,  upon  a  claim  of  $50,000  for  salvage,  and  under  cir- 
cumstances which  put  the  claimants  to  considerable  unnecessary  ex- 
pense and  trouble.  I  think  that  costs  should  be  refused:  Atlas 
Steamship  Go.  v.  Colon,  4  Fed.  Ebp.  469. 

In  this  case,  as  in  other  like  oases,  where  it  is  admitted  that  the 
service  which  was  rendered  was  a  salvage  service,  the  important  ques- 
tion is  as  to  the  proper  amount  of  compensation,  and  this  depends 
much  upon  the  condition  of  peril  from  which  the  Bosedale  was  res- 
cued, because  I  find  that  neither  the  Crystal  Wave  nor  her  officers 
were  in  any  danger  which  skillful  seamanship  could  not  easily  avoid. 
The  Bosedale  was  in  great  need  of  help,  but  was  not,  in  my  opinion, 
in  serious  danger  of  shipwreck.  The  reported  case  which  most  nearly 
resembles  the  one  under  consideration  is  the  recent  and  carefully 
considered  case  of  The  Plymouth  Rock,  9  Fed.  Bep.  413,  in  which 
the  conditions  and  prospects  of  danger  to  the  rescued  boat  were  far 
more  serious  than  those  in  the  present  case,  and  in  which  there  was 
a  decree  for  the  libelant  for  $2,000.  I  am  of  opinion  that  $1,000 
will  be  a  liberal  compensation  in  the  present  case. 

Let  a  decree  be  entered  that  the  libelant  recover  $1,000  on  behalf 
of  the  owners  and  all  others  who  may  be  interested. 
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MiiiiiS  and  another,  Ex'rs,  etc.,  r.  Gentbaii  B.  Oo.  of  Nkv  Jbbsbt 

and  others.  / 

(Oireuit  Court,  D.  NexB  Jersey.    May  2, 1884.) 

1.  Rbhoyai.  or  Oaubbb. 

A  defendant  will  not  be  allowed  to  transfer  a  case  from  the  state  courts,  the 
chosen  jurisdiction  of  acomplainHnt,to  the  United  States  courts,  upun  the  bare 
suggestion  of  a  contingency  which  may  never  happen. 

8.  BKMovAji  OK  Oround  of  OmzENBHip— Motiok  to  KBKAira). 

In  an  action  where  tlie  main  coatroversy  is  between  citizens  of  the  sianie  state, 
there  being  no  controversy  wholly  between  citizens  of  different  states  which 
can  be  fully  determined  as  between  them,  the  suit  is  not  removalile  fr  i  the 
state  to  the  United  States  courts  on  the  ground  of  citizenship,  umler  section  2, 
act  of  March  3, 1875 ;  and  when  it  has  bren  rumovcd,  a  motion  to  re  unnil  will 
be  granted.    Arapahoe  Co.  v.  Kansas  Pae.  Up.  Co.  4  Dill.  277,  distinguislied. 

On  Bill.     On  motion  to  remand. 

H.  C.  Pitney,  (with  whom  was  Mr.  Gummere,)  for  motion. 
'  Jamet  E.  Oowen,  contra. 

NnoM,  J.  The  bill  of  complaint  in  this  case  was  originally  filed 
on  Angnst  28,  1883,  in  the  court  of  chancery  of  New  Jersey.  The 
defendants  put  in  a  joint  and  several  answer  on  December  14,  1883, 
and  on  the  second  of  February  following  they  presented  a  petition 
to  the  state  tribunal  pruying  for  the  removal  of  the  salt  to  this  court. 
The  petitioners  based  their  right  of  removal  on  two  grounds :  (1)  Be- 
cause the  defendants  jiistiiied  the  execution  of  the  lease,  which  the 
complainants  were  seeking  to  set  aside,  under  the  provisions  of  an 
act  of  the  legislature  of  New  Jersey,  approved  March  10, 1880,  wherein 
an  attempt  was  made  to  alter  and  amend  the  charter  of  incorporated 
companies,  without  the  consent  of  all  the  stockholders,  which  the 
eomplainanfs  allege  to  be  in  violation  of  the  constitution  of  the  United 
States ;  and  (2)  because  the  only  necessary  and  substantial  parties 
to  the  controversy  were  the  Central  Railroad  Company  of  New  Jersey, 
and  the  Philadelphia  &  Reading  Railroad  Company,  which  were  cor- 
porations respectively  of  New  Jersey  and  Pennsylvania. 

1.  Is  there  a  federal  question  necessarily  involved?  A  careful 
examination  of  the  pleadings  and  the  issues  there  presented  fail  to 
disclose  one.  It  is  true  that  the  defendants  in  their  petition  set  forth 
that  their  right  to  make  the  lease  which  the  complainants  are  en- 
deavoring to  avoid  is  rested  by  them  upon  a  certain  statute  of  the 
state  of  New  Jersey,  passed  March  lU,  1880,  authorizing  corporations 
organized  under  any  of  the  laws  of  the  state  to  lease  their  road,  or 
any  part  thereof,  to  any  corporation  of  New  Jersey  or  any  other  state, 
and  allege  that  the  complainants  contend  that  said  statute  is  null 
and  void  because  it  violates  the  provision  of  the  constitution  of  the 
United  States  that  no  state  shall  pass  any  law  impairing  the  obliga- 
tion of  contracts.  But  no  such  ground  of  relief  is  found  in  the  bill 
of  complaint,  nor  is  it  suggested  in  the  pleadings. 

It  nowhere  appears  that  the  complainants  invoke  the  protection  of 
v.20,no.8— 29 
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the  constitatioD  of  the  United  States  or  question  the  constitutional  it  j 
of  any  law  of  New  Jersey.  They  do,  indeed,  charge  that  the  lease 
is  void  and  has  been  executed  contrary  to  law,  but  they  make  no 
specific  statement  in  what  respect  or  upon  what  ground  it  is  illegal. 
It  is  hardly  competent  for  the  defendants  to  incorporate  into  their  pe- 
tition for  removal  a  possible  federal  question  that  may  arise  daring 
the  progress  of  the  case,  especially  when  the  question  is  not  only  not 
suggested  by  the  complainants,  but  is  expressly  disavowed  and  repu- 
diated by  them,  and  then  to  claim  that  the  removal  of  the  contro- 
versy into  a  federal  court  is  proper  in  order  to  have  it  adjudicated. 
If  it  should  appear  during  the  continuance  of  the  cause  that  a  fed- 
eral question  is  necessarily  involved,  I  do  not  say  that  no  appeal 
would  lie  from  the  highest  state  tribunal  to  the  supreme  court,  but  I 
do  say  that  the  defendants  should  not  be  allowed  to  transfer  the  case 
from  the  chosen  jurisdiction  of  the  complainants  upon  the  bare  sug- 
gestion of  a  contingency  which  may  never  happen. 

2.  With  regard  to  the  second  ground  a  more  difficult  question  is 
presented.  The  difference  of  views  of  the  respective  parties  arises 
from  the  different  conceptions  of  the  learned  counsel  respecting  the 
real  parties  to  the  controversy,  and  the  purposes  and  objects  of  the 
bill  of  complaint.  ' 

The  defendants  allege  that  the  right  of  the  complainants  to  bring 
such  an  action  is  based  upon  the  assumption  of  their  right,  as  stock- 
holders, to  represent  the  Central  Bailroad  Company  of  New  Jersey  ; 
that  the  relief  asked  for  in  the  bill  of  complaint  is  not  merely  relief 
for  the  complainants  as  such,  but  for  all  the  stockholders,  and  for  the 
said  corporation  of  which  they  are  the  representatives;  that  whether 
the  claims  of  said  company  are  asserted  by  its  governing  body  or  by 
one  of  its  stockholders,  it  is  the  company  itself  which  islhe  party  to 
the  suit ;  that  the  individual  defendants  are  not  neccessary  and  sub- 
stantial parties  to  the  litigation ;  and  that,  even  if  they  are,  the  case 
discloses  a  controversy  wholly  between  two  corporations  of  two  dif- 
ferent states,  which  can  be  fully  determined  as  between  them  without 
the  presence  of  the  other  parties. 

The  complainants,  on  the  other  hand,  insist  that  the  Central  Bail- 
road  Company  is  the  naked  trustee  of  the  complainants;  that  the  lat- 
ter have  a  beneficiary  estate  and  interest  in  the  lands,  franchises, 
tolls,  and  all  other  property  in  its  possession  and  under  its  control  as 
trustee ;  that  the  execution  of  the  lease  and  contract  was  a  breach  of 
trust,  and  a  diversion  of  the  trust  property  to  strangers  without  au- 
thority of  law;  that,  so  far  from  there  being  identity  of  interest  be- 
tween the  complainants  and  the  New  Jersey  Central  Bailroad  Com- 
pany, the  controversy  between  them  is  actual,  and  in  every  sense 
antagonistic ;  that  the  individual  defendants  are  made  parties,  not  for- 
mally, but  for  the  purpose  of  obtaining  specific  relief  against  them 
as  active  agents  in  making  an  unlawful  transfer  of  their  property ; 
and  that  no  separate  controversy  can  be  found  between  any  two  par- 
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ties,  citizens  of  different  states,  which  can  be  f uUy  determined  between 
them  without  the  presence  of  the  other  parties  to  the  action. 

It  is  conceded  that  support  is  found  for  the  defendants'  view  in  the 
case  of  Arapahoe  Co.  v.  Kansas  Pae.  By.  Go.  4  Dill.  277.  In  that 
case  the  plaintiffs,  citizens  of  Colorado  and  stockholders  of  the  Den- 
ver Pacific  Railroad  Company,  a  corporation  of  Colorado,  tiled  a  stocks 
holders'  bill  in  a  state  court' of  Colarado  against  the  said  Denver  Pa- 
eifio  Bailroad  Company  and  its  directors,  and  the  Kansas  Pacific 
Bailroad  Company,  a  corporation  of  Kansas,  and  certain  individual 
eitizens  of  other  states  than  Colorado.  The  object  of  the  suit  was  to 
obtain  an  accounting  with  the  Kansas  Company  and  other  defendants 
on  an  allegation  that  a  majority  of  the  trustees  of  the  Denver  Com- 
pany had  been  committing  frauds,  and  thus  depriving  that  company 
of  the  funds  belonging  to  it.  The  relief  pirayed  for  was  a  decree  in 
favor  of  the  Denver  Company  for  the  sum  found  due  on  the  account- 
ing. Mr.  Justice  MiLiiBS  said  that  the  interests  of  the  plaintiffs  and 
of  the  Denver  Pacific  Company  were  identical ;  that  if  the  suit  was 
successful  no  decree  could  be  entered  in  favor  of  the  defendants,  but 
only  in  favor  of  the  Denver  Company,  for  the  amount  found  due ;  and 
that  such  was  the  fleKibility  of  the  mode  of  proceeding  in  a  court 
of  chancery,  that,  where  a  party  refused  to  be  the  complainant  in  a 
suit,  other  interested  parties  might  file  a  bill  and  make  him  a  defend- 
ant, without  changing  his  relations  to  the  controversy;  and  that,  an> 
der  such  circumstances,  the  court  had  power,  for  the  attainment  of 
justice,  to  render  a  decree  in  favor  of  one  defendant  against  the  other. 
Observing  that  no  relief  was  asked  against  the  individual  defendants, 
he  treated  them  as  not  necessary  parties  to  the  suit,  and  retained  the 
case  as  one  of  federal  cognizance,  because  the  real  controversy  was, 
in  fact,  between  the  two  corporations  of  different  states.  But  it  seems 
to  me  that  the  cases  are  distinguishable.  In  the  latter,  neither  the 
Denver  Pacific  Bailroad  Company  nor  its  board  of  directors,  as  such, 
was  complained  of.  No  relief  was  prayed  for  against  the  corpora- 
tion, but  in  favor  of  the  corporation  against  the  fraudulent  acts  of  a 
part  of  its  trustees.  All  the  material  defendants  against  whom  re- 
lief was  asked  were  citizens  of  other  states.  There  was  nothing  to 
be  adjudicated  against  parties  living  in  the  same  state.  But  in  this 
case  the  suit  is  against  the  Central  Bailroad  Company  and  a  number 
of  individuals,  some  of  whom  are  citizens  of  the  same  state  with  the 
complainants,  and  others  are  citizens  of  different  states,  and  specific 
relief  is  prayed  against  the  acts  of  the  corporation  and  of  the  individ- 
uals who  are  made  defendants.  Even  if  the  theory  should  be  adopted 
that  the  New  Jersey  Central  Bailroad  Company  is  the  real  complain- 
ant, some  of  the  defendants  against  whom  relief  is  sought  are  citi- 
zens of  the  same  state,  and  they  are  indispensable  parties,  if  the  com- 
plainants are  to  have  determined  the  questions  raised  in  the  pleadings, 
and  to  have  extended  to  them  the  full  measure  of  relief  which  they 
pray  for. 
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The  case  of  Bacon  t.  Rives,  106  U.  S.  99,  S.  C.  1  Sap.  Ct.  Bep. 
8,  does  not  help  the  defendants  in  their  contention.  The  oonrt 
there  held  that  the  executors  of  George  Bives  were  not  necessary 
and  substantial  parties  to  the  issue  between  the  complainants  and 
the  principal  defendant,  because  no  relief  was  prayed  for  against 
tiiem;  that  they  were  made  parties  for  the  sole  purpose  qf  reaching 
the  interest  of  George  G.  Bives  ii>hi8  father's  estate,  in  their  bands, 
if  the  complainants  should  succeed  in  tbei):  suit  against  him.  Though 
made  formally  defendants,  they  were  regarded  substantially  as  mere 
garnishees.  But,  in  the  present  case,  specific  relief  is  sought  against 
the  individual  defendants,  who  are  charged  to  be  personally  respon- 
sible for  their  alleged  illegal  acts  in  the  misapplication  of  property 
which  they  held  as  trustees  of  the  complainants.  It  falls  rather 
within  the  principle  of  Corbin  v.  Van  Brunt,  105  U.  S.  576,  where 
the  suit  was  for  the  recovery  of  land,  and  damages  for  its  detention. 
The  controversy  in  regard  to  the  recovery  of  the  land  was  between 
citizens  of  the  same  state,  and  the  one  for  damages  for  detention  be- 
tween citizens  of  different  states.  The  court  held  that  separate  and 
distinct  trials  of  these  issues  were  not  admissible,  and  that  the  case 
should  be  remanded  to  the  state  court  from  which  it  had  been  im- 
properly removed. 

Begarding  the  action  as  one  where  the  main  controversy  is  between 
citizens  of  the  same  state,  and  not  finding  in  it  any  "controversy 
wholly  between  citizens  of  different  states  and  which  can  be  fully  de- 
termined as  between  them,"  I  must  hold  that  the  suit  is  not  remov- 
able, on  the  ground  of  citizenship,  under  the  second  section  of  the 
act  of  March  3,  1875,  and  the  motion  to  remand  must  prqvaiL 


^  Edwabds  v.  Gonneotiodt  MuTUi.li  Life  Iks.  Co. 

{Uireuit  Court,  If.  D.  Ntm  York,    June  6, 1884.) 

Jdmbdiction  of  United  States  Coxtbt — Party  Estopped  fkom  DBnTnra  Jn- 
RisDicTioN  OK  Court  after  having  Himself  Removed  the  Case  thitebr. 
K  case  having  been  reinoved^on  motion  of  defendant,  from  s  state  to  a  fed- 
eral court,  he  cannot  move  its  dismissal  on  the  ground  that  it  was  improperly 
brought  in  the  original  court,  such  an  objection  being  now  immaterial :  neither 
can  he  attack  the  jurisdiction  of  the  court  to  whicii  it  has  been  removed  upon 
his  motion. 

Motion  to  Dismiss. 

W'dliam  N.  Cogswell,  for  plaintiff. 

Forbet,  Brown  d  Tracy,  for  defendant. 

CoxB,  J.  This  is  an  action  on  a  policy  of  insurance.  The  plain- 
tiff is  a  citizen  of  Massachueetts.  The  defendant  is  a  Oonnectieut 
corporation.     The  action  was  originally  commenced  in  the  supreme 
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court  of  the  state  of  New  York,  and  removed  by  defendant  to  this 
court.  A  motion  is  now  made  by  the  defendant  to  dismiss  the  action 
for  want  of  jurisdiction, — First:  because  it  was  improperly  brought 
in  the  state  court ;  and,  second:  because,  irrespective  of  that  question, 
it  is  not  a  controversy  of  which  this  court  cab.  take  cognizance.  Even 
if  the  first  ground  of  objection  were  well  founded,  the  defendant  is 
not  in  a  position  to  take  advantage  of  it.  Saylea  v.  N.  W.  Ins.  Co. 
2  Curt.  812.  ^  Whether  the  state  court  had  jurisdiction  or  not  is  a 
matter  wholly  immaterial.  A  decision  in  favor  of  the  view  advanced 
by  the  defendant  upon  this  proposition  would  be  indecisive  and  incon- 
sequential. There  is  nothing  for  such  a  decision  to  operate  upon. 
Let  it  be  assumed  that  the  state  court  had  not  jurisdiction.  Cu,i 
bono?  Can  it  be  seriously  maintained  that  this  court  should,  on  de- 
fendant's motion  dismiss  an  action  voluntarily  brought  here  by  the 
defendant,  because  another  court  which  has  now  not  even  a  remote 
connection  with  the  cause  has  not  jurisdiction  to  try  it?  In  other 
words,  should  a  court  which  has  jurisdiction  refuse  to  retain  it  because 
another  court  before  which  the  action  was  once  pending  had  not  ju- 
risdiction ?    Manifestly  not. 

The  only  pertinent  question  therefore  is :  Has  this  court  jurisdic- 
tion ?  The  defendant  having  alleged  as  the  sole  ground  for  removal 
"that  the  controversy  in  said  suit  is  between  citizens  of  different 
states"  it  may  well  be  doubted  whether  it  should  now  be  permitted 
to  challenge  the  jurisdiction  of  the  court  on  the  ground  of  citizenship. 
But  it  is  contended  that  the  court  should  on  its  own  motion  dismiss 
the  suit  pursuant  to  the  fifth  section  of  the  act  of  March  3, 1875.  It 
is  Urged  that  the  papers  now  before  the  court  demonstrate  not  only 
that  the  defendant  is  a  corporation  of  Connecticut  but  also  that  it 
does  not  transact  business  in,  is  not  an  inhabitant  of,  and  is  not 
found  within  this  district,  and  therefore  the  court  should  not  retain 
the  action.  All  the  circumstances  necessary  to  confer  jurisdiction,  as 
provided  in  the  first  and  second  sections  of  the  act  of  1875,  are  found 
to  exist  in  this  case;  the  amount  exceeds  $500  and  the  parties  are 
citizens  of  different  states.  Nothing  more  is  required.  Brooks  v. 
Bailey,  9  Fed.  Bep.  438;  Peiterton  v.  Chapman,  13  Blatchf.  395; 
Claflin  V.  Ins.  Co.  110  U.  S.  81;  S.  C.  3  Sup.  Ct.  Bep.  507.  The 
subsequent  clause  of  the  first  section,  which  provides  that  "no  civil 
suit  shall  be  brought  before  either  of  said  courts  against  any  person 
by  any  original  process  or  proceeding  in  any  other  district  than  tliat 
.whereof  he  is  an  inhabitant,  or  in  which  he  shall  be  found  at  the 
time  of  serving  such  process  or  commencing  such  proceedings,"  does 
not  limit  the  jurisdiction  of  the  court  but  relates  to  the  mode  of  ao« 
quiring  it.  It  is  intended  for  the  protection  of  the  defendant  and 
confers  a  privilege  which  he  can  waive  by  appearing  without  assert- 
-ing  it.  Robinson  v.  Nat.  Stock-yard  Co.  12  Fed.  Bep.  361 ;  Toland 
V.  Sprague,  12  Pet.  300 ;  Sayles  v.  N.  W.  Ins.  Co.,  supra;  Flanders  v. 
^tna  Ins.  Co.  3  Mason,  158 ;  Gracie  v.  Palmer,  8  Wheat.  699 ;  KeU 
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Sty  V.  Pa.  R.  Co.  14  Blatchf.  C.  C.  R.  89.  If  permitted  to  do  so,  the 
plaintiff  would,  undoubtedly,  have  little  diffioulty  in  showing  that  the 
defendant  is  found  within  this  district  and  is  therefore  in  no  position 
to  claim  the  benefit  of  the  privilege  alluded  to,  but  confining  the  case 
strictly  to  the  stipulated  facts  it  must  be  held  that  the  defendant 
has  waived  any  objection  which  it  might  have  taken.  The  jurisdic- 
tion of  this  court  was  invoked  by  the  defendant  and  it  should  abide 
the  result  in  a  forum  of  its  own  seeking. 
The  motion  to  dismiss  the  action  is  denied. 


"Lull  v.  Glabk  and  others. 
'OireuU  Oourt,  N.  D.  New  York.    Jane  11, 1884.) 

Eqititt  Pbaottce — QuBBTioNB  Aribing  bbforb  Master. 

All  questions  arising  before  a  master  in  chancery  should  be  presented  to  the 
court  by  objection  and  exception  to  his  report.  Before  such  report  ia  made, 
the  court  will  not  entertain  a  motion  to  instruct  the  master  while  discharging 
his  duties  according  to  the  best  of  his  ability. 

In  Equity. 

Livingston  Qifford,  for  complainant. 

George  J.  Sicard,  for  defendants. 

CoxE,  J.  This  is  a  motion  to  instruct  the  master  in  an  equity  ac- 
tion. The  complainant  has  a  patent  for  an  "improvement  in  shutter 
hinges."  The  court  heretofore  sustained  the  patent  and  directed  a 
decree  for  an  injunction  and  an  account.  13  Fed.  Rep.  456.  The 
infringing  device  introduced  by  the  complainant  on  the  trial  was  a 
hinge  known  as  No.  1.  On  the  accounting  she  sought  to  extend  the 
investigation  to  several  other  hinges  manufactured  and  sold  by  the 
defendants,  contending  that  they  were  substantially  the  same  as  No. 
1,  and  that  they  were  covered  by  the  decree.  To  this  the  defendants 
objected  on  the  ground,  inter  alia,  that  the  hinges  other  than  No.  1 
do  not  infringe,  and,  in  the  absence' of  a  decision  by  the  court  hold- 
ing that  they  infringe,  the  master  had  no  authority  to  proceed.  This 
objection  was  sustained  by  the  master  and  complainant's  counsel 
excepted,  and  immediately  gave  notice  of  a  motion  for  an  order  di- 
recting and  instructing  the  master  to  take  and  state,  and  report  to 
the  court,  an  account  covering  all  the  hinges  referred  to.  A  certified 
copy  of  the  proceedings  before  the  master  is  presented  apon  this  mo- 
tion. But  the  master  has  made  no  report  and  has  not  sought  in- 
struction or  advice  from  the  court. 

The  first  objection  interposed  by  the  defendants  is  that  this  appli- 
cation is  irregular  and  is  not  sustained  by  authority  or  the  practice 
of  the  court.  I  am  of  the  opinion  that  the  objection  is  well  taken. 
Rule  77  gives  the  master  very  general  discretion  in  the  conduct  of 
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the  inveBtigation  before  bim.  He  ooeapies,  fcxr  the  time  being,  the 
poeition  of  the  coart,  and  is  not  to  be  coniiniudly  interfered  with 
-while  discharging  his  duties  to  the  best  of  his  ability.  It  would  create 
intolerable  delays  and  confasion,  besides  patting  an  tinneoessary 
burden  upon  the  court  to  hold,  that  each  time  the  master  makes  a 
ruling  the  aggrieved  party  may,  by  special  motion,  have  it  reviewed. 
The  orderly,  and  it  seems  tbe  generally  accepted,  procedure  is,  to 
present  all  the  questions  arising  before  the  master  by  objections  and 
exceptions  to  his  report.  Let  it  be  assumed  that  the  direction  asked 
for  is  within  the  discretion  of  tbe  court.  It  has  not  been  customary 
to  exercise  it,  and,  in  my  judgment,  it  ought  not  to  be  exercised  in  a 
case  like  the  present,  where  tbe  master  simply  makes  a  ruling,  which 
he  has  an  undoubted  right  to  make.  A  decision  for  the  complain- 
ant  will  be  recorded  for  a  precedent  and  the  attention  of  the  court 
oontinually  occupied  with  similar  applications.  A  simple  and  well 
understood  Systran  will  thus  be  involved  in  confusion  and  uncertainty. 
Tbe  weight  of  antbority  sustains  the  view  here  taken.  Union  Sugar 
St  finery  v.  Mathiesson,  3  Cliff,  146;  Wooster  v.  Oumbirnner,  ante, 
167;  Anon.  8  Atkyn,  534;  Vanderwiek  v.  Summerl,  2  Wash.  G.  C. 
41,  (head-note;)  Daniell,  Ch.  Pr.  (5th  Amer.  Ed.)  1181. 

The  motion  must  be  denied,  but  without  prejudice  to  any  other 
remedy  the  complainant  may  see  fit  to  take. 


LnrroN  and  Wife  v.  Brown's  Adm'bs  and  others. 

{Oirmat  Court,  W.  D.  PtnntgltMnia.    May  23, 1884.) 

Dbclabatioh  ot  Tbc8t— AOTUAii  Mahuai.  Dbuvbbt  not  Esbbntiai.  to  its 
Vauditt. 

In  cases  of  declarations  of  trust  and  deeds  of  conveyance  or  mortgage,  when 
BOthing  further  is  expected  to  be  done  by  the  beneficiary  or  grantee  to  com- 
plete the  traaaaction  as  a  whole,  a  formal  sealing  and  delivery,  without  an 
actual  deliverv  to  the  other  party,  or  to  a  third  person  for  his  use,  will  be  suf- 
ficient to  make  tlie  deed  or  declaratioa  operative  immediately,  unless  some- 
tbing  else  exist  or  be  done  to  qualify  sadi  formal  delircrf. 

In  Equity. 

Hill  Burgwin,  George  W.  Outhrie,  and  James  P.  Colter,  for  com- 
plainants. 

Oeorge  Shiras,  Jr.,  and  Joseph  Buffington,  for  respondents. 

Before  Bbadlet  and  Aoheson,  JJ. 

BbadIiBt,  Justice.  The  bill  in  this  case  was  filed  by  Augustus  F. 
Linton  and  Phebe  B.  E.  Elwina,  his  wife,  against  the  administrators, 
with  the  will  annexed,  of  James  E.  Brown,  deceased,  and  against  his 
widow,  Kate  L.  Brown,  and  infant  son,  James  E.  Brown,  Jr.,  (by  his 
guardian,  Charles  T.  Neale,)  the  Kittanning  National  Bank,  and  the 
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First  "National  Bank  of  Eittanning,  to  establish  certain  tmsts,  alleged 
to  have  been  established  and  declared  by  James  E.  <Brown,  in  his  life- 
time, and  bj  John  B.  Finlay,  and  for  an  acooant  of  the  said  trusts. 
Copies  of  the  instraments  by  which  the  said  trasts  are  alleged  to  have 
been  created  are  annexed  to  the  bill  as  exhibits,  marked,  respectively, 
A,  G,  and  D.  Exhibit  G  is  an  assigiiment,  dated  Angast  10, 1865,  by 
which  Mr.  Brown,  in  consideration  of  the  love  and  affection  which  he 
bore  to  his  daughter,  Jane  B.  Finlay,  aud  to  her  daughter,  Pbebe  B. 
E.  Elwina  Finlay,  (who  is  now  the  wife  of  Augustus  F.  Linton,  and 
one  of  the  complainants,)  assigned  to  said  Jane  610  shares  of  the 
capital  stock  of  the  First  National  Bank  of  Eittanning,  amounting  to 
$61,000,  but  to  remain  in  his  (said  Brown's)  name  and  ander  his  con- 
trol during  his  life,  as  trustee  for  the  said  Jane,  for  her  sole  and  sepa- 
rate use,  free  from  the  control  of  her  husband,  during  her  natural  life, 
and  after  her  death  the  stock,  with  its  accretions  and  accumulations, 
in  trust  for  the  sole  and  separate  use  of  the  said  Phebe  B.  E.  Elwina, 
free  from  the  control  of  her  husband,  and  in  the  event  of  the  death  of 
both  of  said  beneficiaries  in  his  life-time,  the  said  stock,  and  its  unused 
and  funded  or  invested  accumulations,  to  revert  and  return  to  himself, 
the  said  Brown.  The  terms  of  the  trust  are  somewhat  amplitied  in 
the  instrument,  bat  the  general  scope  of  it  is  as  now  stated.  This  in- 
strument is  admitted  to  be  valid  and  binding,  and  the  trusts  contained 
in  it  are  acknowledged  by  the  defendants  to  be  operative.  Exhibit  D 
is  also  admitted  to  be  a  valid  and  subsisting  trust,  and  its  execution 
is  not  opposed  by  the  defendants.  It  is  a  release  from  John  B.  Fin- 
lay of  all  his  right,  title,  and  interest  in  his  deceased  wife's  estate,  to 
James  E.  Brovm,  in  trast  for  the  sole  use  of  his  daughter,  Phebe  R.  E. 
Elwina  Finlay,  (now  Linton,)  one  of  the  complainants,  her  heirs  and 
assigns,  until  she  should  reach  her  majority,  and  then  to  be  uncon- 
ditionally transferred  to  her,  her  heirs  and  assigns.  The  other  docu- 
ment. Exhibit  A,  is  denied  to  be  a  valid  and  subsisting  instrument, 
and  its  validity  forms  the  principal  subject  of  controversy  at  this  stage 
of  the  case.  It  purports  to  be  a  deed-poll  of  the  said  James  E. 
Brown,  bearing  date  the  twenty-third  day  of  July,  A.  D.  1867,  by 
which  the  said  Brown,  in  consideration  of  $500  to  him  paid  by  his 
daughter,  Jane  B.  Finlay,  and  of  the  natural  affection  he  had  for  her 
and  her  child,  Phebe  B.  E.  Elwina  Finlay,  granted,  bargained,  sold, 
conveyed,  and  transferred  to  the  said  Jane  during  her  natural  life- 
time, and  to  her  said  daughter  after  her  death,  all  the  real  estate 
situated  in  the  states  of  Pennsylvania,  "Wisconsin,  Illinois,  Missouri, 
and  Nebraska,  which  Dr.  John  B.  Finlay  (husband  of  said  Jane)  had 
theretofore  conveyed  to  him,  the  said  Brown;  all  the  personal  estate, 
chosos  in  actions,  and  olaimp  which  had  been  assigned  aud  transferred 
to  him,  the  said  Brown,  by  the  said  John  B.  Finlay,  and  were  yet  held 
by  said  Brown ;  also  all  the  claims,  debts  of  every  character  which  he 
held,  and  which  were  justly  due  to  him  by  John  B.  Finlay  and  by 
Tane  B.  Finlay;  and  also  the  whole  indebtedness  to  him  by  the  firm  of 
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Fihiay  &  Co.,  inclading  the  transfer  to  him,  daid  Bfo\n>,  of  said  firm, 
in  writing,  dated  November  7, 1666, — to  be  held  and  possessed  by  his 
said  daughter  and  granddaaghter,  and  their  faeira  and  assigns,  upon 
certain  terms  and  conditions,  which  were  then  specified  in  the  deeds, 
.vrhioh  were  in  substance  nearly  identical  with  the  trusts  declared  in 
the  previous  instrument,  Exhibit  0 ;  namely,  that  the  property  con- 
veyed should  remain  in  his,  said  Brown%,  name,  and  under  his  control 
as  trastee  for  them,  during  his  natural  life,  for  the  sole  and  separate 
use  of  his  said  daughter  during  her  natural  life,  and  after  her  death 
for  the  exclusive  use,  benefit,  and  behoof  of  her  said  child  and  his 
granddaughter,  Phebe  B.  E.  Elwina,  and  her  heirs  and  assigns,  free 
from  the  liabilities,  debts,  and  control  of  the  husband  of  either  his  said 
daughter  or  granddaaghter;  and  the  proceeds  of  any  of  the  prop- 
erty that  might  be  disposed  of  with  the  consent  of  the  grantee  then 
living  to  be  subject  to  the  same  terms  and  conditions;  and  if  both 
of  said  grantees  should  die,  in  his,  the  said  Brown's,  life-time,  the 
property  unused  should  revert  to  him. 

The  validity  of  this  deed,  as  before  stated,  is  disputed  by  the  de- 
fendants. They  contend  that  it  was  never  out  of  James  E.  Brown's 
possession  during  his  life-time,  was  never  delivered  by  him,  and 
never  becamia  an  effectual  deed;  and  whether  it  was  executed  and  de- 
livered by  him,  and  became  an  effectual  deed,  is  the  principal  ques- 
tion now  to  be  determined.  As  by  the  terms  of  the  deed  itself  Mr. 
Brown  wa-  to  be  the  trustee  during  his  life-time,  the  fact  of  retain- 
ing it  in  his  possession  is  of  little  consequence.  If  he  was  not  the 
only  proper  custodian  of  it,  there  was,  at  least,  no  impropriety  or  re- 
pugnancy to  its  validity  in  his  keeping  it.  Whether  it  was  sufficiently 
executed  and  delivered  by  him,  so  as  to  become  a  valid  and  effectual 
instrument,  is  another  question,  which  we  shall  proceed  to  examine. 

As  the  surrounding  circumstances  under  which  a  deed  is  executed 
often  have  an  important  bearing  upon  the  question  bf  its  definitive 
execution  and  delivery,  it  will  be  proper  to  state  the  leading  circum- 
stances which  existed  in  this  case.  When  the  deed  was  executed  (or 
purported  to  be)  James  E.  Brown  resided  in  Kittanning,  Armstrong 
county,  Pennsylvania,  being  considerably  advanced  in  life,  and  pos* 
fiessed  of  a  very  large  estate.  He  had  no  family  but  a  wife  by  a  sec- 
ond marriage,  the  said  Kate  L.  Brown,  one  of  the  defendants  in  this 
case.  He  had  an  only  child  by  a  former  marriage,  the  said  Jane  B. 
Finlay,  wife  of  John  B.  Finlay,  who  also  resided  in  Kittanning, 
adjoining  the  building  in  which  the  First  National  Bank  of  Kittan- 
ning was  located,  (of  which  Mr.  Brown  was  the  principal,  if  not  sole, 
stockholder,)  and  in  which  he  also  had  his  private  office.  Mrs  Fin- 
lay had  an  only  child,  the  said  Phebe  B.  E.  Elwina  Finlay,  who  was 
then  (in  1867)  about  five  years  of  age.  This  child,  therefore,  was  at 
that  time  the  only  apparent  descendant  of  Mr.  Brown  in  the  third 
generation.  The  probabilities,  therefore,  are  in  favor  of  such  a  pro- 
vision for  Mrs.  Finlay  and  her  child  as  was  made  by  Mr.  Brown  by 


Digitized  by 


Google 


458  FBDBBAL   BEPOBTEO. 

the  deed  in  qnes^ion.  At  least,  it  may  be  said  that  such  a  proyision 
was  not  an  unreasonable  or  an  improbable  one  for  him  to  make. 

In  the  next  place,  the  property  embraced  in  the  deed  consisted  of 
lands  in  Pennsylvania,  and  several  irestem  states,  vrhioh  John  B. 
JE'inlay  had  recently  (mostly  in  November  previpas)  conveyed  to  Mr. 
Brown,  and  personal  estate,  judgments,  and  claims  which  had  been 
assigned  by  John  B.  Finlay  to  Brown;  and  also  all  claims  held  by 
Brown  against  Finlay,  Mrs.  Finlay,  and  Finlay  &  Co.,  (in  which 
Mrs.  Finlay  was  a  partner,)  including  the  property  of  Finlay  &  Co. 
transferred  to  Mr.  Brown  by  an  instrument  dated  November  7, 1866. 
The  subject  of  the  trust,  therefore,  consisted  mostly  of  property  which 
had  belonged  to  John  B.  Finlay,  or  to  Jane  B.  Finlay,  his  wife,  or  in 
which  they  were  interested,  and  of  debts  due  from  them  to  Mr.  Brown, 
and  was  not  taken  from  the  general  mass  of  Mr.  Brown's  own  estate, 
unconnected  with  the  interest  of  the  Finlays.  It  may  be  added  that 
the  firm  of  Finlay  &  Co.  consisted  of  Mrs.  Jane  B.  Fiiday  and  one  Jo- 
seph Alcorn,  and  that  their  business  consisted  in  carrying  ou  a  woolen 
factory  in  Kittanning,  situated  on  a  lot  of  ground  which  Mr.  Brown, 
in  January,  1866,  had  conveyed  to  his  son-in-law,  John  B.  Finlay, 
in  trust  for  his  daughter,  Jane  B.  Finlay;  also  that  on  the  second  of 
February,  1867,  John  B.  Finlay  conveyed  to  Mr.  Brown  a  tract  of 
land  in  Kittanning  township,  in  the  county  of  Armstrong,  consisting 
of  319  acres,  which  the  latter,  on  the  same  day,  conveyed  to  his 
daughter,  upon  the  same  trusts,  for  her  sole  and  separate  use  during 
her  life,  and  after  her  death  for  the  sole  and  separate  use  of  his 
^granddaughter,  as  are  contained  and  declared  in  the  deed  in  ques- 
tion; Mr.  Brown  reserving  the  control  thereof  during  his  life-time  as 
tlieir  trustee,  and  the  reversion  of  the  property  in  case  they  should 
both  die  in  bis  life-time,  precisely  as  in  the  said  deed.  Exhibit  A. 

The  deed  in  question,  therefore,  if  valid,  is  but  one  of  a  series  of 
acts  of  the  same  general  character  by  which  James  E.  Brown  had 
transferred  property  to  or  for  the  use  of  his  daughter  and  grand- 
daughter. Such  being  the  condition  of  Mr.  Brown's  family,  such  his 
relations  to  the  beneficiaries  named  in  the  deed  in  question,  and  such 
the  character  and  derivation  of  the  property  conveyed  thereby,  we 
proceed  to  consider  the  circumstances  of  its  execution.  The  undis- 
puted facts  are  as  follows : 

Mr.  Brown  drew  the  deed  himself;  it  is  all  in  his  own  handwriting,  even 
to  the  attestation  clause,  so  that  it  required  nothing  but  the  signatures  of 
himself  and  the  witnesses  to  be  a  perfect  deed  in  form.  Sometime  on  the  day 
of  its  date,  the  twenty-third  of  July,  1867,  he  called  into  his  private  oflBce,  in 
the  rear  of  the  bank,  tlie  cashier,  William  Pollock,  and  another  man,  by  the 
name  of  Absalom  Reynolds,  to  witness  its  execution,  and  in  their  presence 
signed  his  name  opposite  a  scroll  seal,  and  theu  the  witnesses  signed  their 
names  to  the  attestation  clause,  which  reads  as  follows:  "Signed,  sealed,  and 
delivered  in  presence  of  Absalom  Reynolds, W.  Pollook."  Then  followed 
a  receipt  for  the  purchase  money,  also  in  Mr.  Brown's  writing,  as  follows: 
"Received  of  Mrs.  Jane  B.  Finlay  five  hundred  dollars,  being  the  considernp 
Hon  money  above  mentioned,"  which  he  also  signed,  and  which  Mr.  Pollock 
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witnessed  as  follows:  "Attest— W.  Pollock."  In  the  m&rgln,  by  .ih6  side 
of  this  receipt,  is  affixed  a  government  internal  revenne  stamp  of  50  cents, 
canceled  by  Mr.  Brown  himself,  by  the  following  memorandum  written  on  its 
face:  "23  July,  '67.  J.  E.  B."  Whether  this  stamp  was  affixed  before  or 
after  the  execution  does  not  appear.  Then  follows  a  certificate  of  acknowl- 
edgment, also  in  Mr.  Brown's  handwriting,  as  follows:  "Armstrong  County, 
ta.:  Before  me,  Joseph  Alcorn,  a  notary  public  in  and  for  said  county,  came 
James  E.  Brown,  above  named,  and  acknowledged  the  foregoing  deed  to  be 
his  act  and  deed,  and  as  such  desired  it  to  b^  recorded.  Witness  my  hand 
and  notarial  seal  the  twenty-third  July,  1867."  On  the  same  day  Mr.  Brown 
acknowledged  the  execution  of  the  deed  before  Joseph  Alcorn,  a  notary  pub- 
lic, who  thereupon  affixed  his  official  seal  to  the  certificate,  and  signed  it  in 
his  official  character,  thus:  "Joseph  Alcoen,  Notary  Public." 

The  fact  of  the  execution  is  testified  to  by  William  Pollock,  the  other  sub- 
scribing witness  being  dead;  but  all  that  Mr.  Pollock  can  recollect  of  the  cir- 
cumstances is  that  he  was  called  in  from  the  bank  to  witness  the  paper;  that 
Mr.  Brown  signed  it  in  the  presence  of  himself  and  Reynolds;  and  that  they 
signed  it  as  subscribing  witnesses,  when  he,  Pollock,  went  back  into  the  bank. 
The  fact  of  the  acknowledgment  is  shown  by  the  certificate  of  acknowledg- 
ment, which  proves  itself,  and  is  also  testified  to  by  Alcorn,  the  notary  public. 
The  document  thus  executed,  attested,  and  acknowledged,  and  the  acknowl- 
edgment thus  certified,  was  found  at  Mr.  Brown's  death  in  a  sealed  envelope, 
with  his  will,  executed  March  30,  1871,  in  the  custody  of  William  Pollock, 
who  was  a  witness  to  the  will  as  well  as  the  deed,  and  to  whom  Mr.  Brown 
had  intrusted  It  for  safe  keeping  several  years  previously.  After  Mr.  Brown's 
decease,  Pollock  produced  the  envelope  to  his  family,  when  it  was  opened, 
the  will  read,  and  the  deed  delivered  to  John  B.  Flnlay,  (his  wife  being  then 
deceased,)  and  both  papers  were  handed  back  to  Pollock,  with  the  request 
to  have  the  will  registered  and  the  deed  recorded,  which  was  done. 

The  facts  as  now  stated  are  nndispated,  and  we  might  stop  here 
and  ask  whether  the  deed  in  qnestion  is  not,  by  this  evidence  alone, 
well  and  sufiSciently  proved  to  have  been  duly  executed  and  delivered, 
so  as  to  become  a  valid  and  operative  instrument  on  the  day  of  its 
date  ?  Or,  if  not  operative  as  a  deed  of  conveyance  to  transfer  the 
legal  title,  whether  it  was  not  at  least  operative  as  a  declaration  of 
trust,  binding  upon  James  E.  Brown  and  his  heirs  at  law  ?  We  are 
inclined  to  think  it  was  both.  If  valid  as  a  deed  of  conveyance,  of 
course  it  was  valid  as  a  declaration  of  the  trusts  contained  in  it,  al« 
though  it  might  possibly  be  valid  as  a  declaration  of  trust,  without 
being  valid  as  a  conveyance  of  title. 

But  there  is  additional  evidence  as  to  the  execution  and  delivery  of 
the  deed,  which,  though  questioned  by  the  defendants,  is  not  mate- 
rially contradicted,  nor  is  the  credibility  of  the  witnesses  impeached. 
John  B.  Finlay  testifies  that  he  was  present  when  the  deed  in  ques- 
tion was  written  by  Mr.  Brown ;  that  it  was  written  after  consulta- 
tion with  him;  that  he  was  present  when  it  was  executed;  that  it 
was  acknowledged  the  same  day,  before  it  was  delivered ;  that  after 
it  was  executed  Mr.  Brown  went  into  the  dining-room  of  witness, 
when  the  family  were  at  dinner,  and  in  presence  of  witness  and  one 
Robert  H.  Sayre  delivered  the  paper  to  Mrs.  Finlay,  witness'  wife; 
that  she  handed  it  to  witness  to  take  care  of;  and  that  he  placed  it 
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in  the  pigeon-hole,  in  the  vanlt  of  the  bank,  marked  "Finlsiy  pa- 
pers, "  where  he  kept  his  papers,  and  that  he  next  saw  the  paper  the 
day  the  will  of  Mr.  Brown  was  read,  when  it  was  taken  ont  of  the 
envelope  as  testified  to  by  Pollock.  He  further  testifies  that  a  certain 
memorandam  on  the  paper  just  after  the  acknowledgment,  which  is 
in  Mr.  Brown's  handwriting,  was  not  on  the  paper  when  it  was  de- 
livered. This  witness  also  testifies  to  the  payment  of  the  $.500, 
consideration  money  of  the  deed,  on  the  same  day  on  which  the  deed 
was  executed ;  that  it  was  paid  by  Mrs.  Finlay,  by  assigning  to  Mr. 
Brown  a  contract  for  the  purchase  of  some  property  in  Kittanning, 
on  which  she  had  paid  $710.  This  contract  was  produced,  and 
showed  receipts  for  money  paid  on  it  to  the  amount  of  $710  prior 
to  the  execution  of  the  deed;  $210  being  paid  by  the  original  party 
to  the  contract,  who  had  assigned  it  to  Mrs.  Eiulay,  and  $500  paid 
by  Mrs.  Finlay  herself  in  January,  1867.  There  is  also  indorsed 
upon  it  an  assignment  of  the  contract  in  Mr.  Brown's  handwriting, 
dated  July  23,  1867,  from^Jane  B.  Finlay  to  James  E.  Brown.  Si- 
mon Truby,  the  other  party  to  the  contract,  testifies  that  Mr.  Brown 
paid  him  the  balance  due  on  it  over  and  above  the  $710,  and  that 
he,  thereupon,  gave  Mr.  Brown  a  deed  for  the  property.  The  deed 
was  produced  in  evidence,  bearing  date  the  twenty-second  of  July, 
1867,  but  acknowledged  on  the  twenty-third  of  July,  the  day  on 
which  the  deed  in  question  was  executed.  These  documents  corrob- 
orate Mr.  Finlay's  testimony  as  to  the  payment  and  mode  of  pay- 
ment of  the  consideration  of  the  deed  in  question,  as  showing  that 
Mrs.  Finlay  did,  on  the  day  of  its  execution,  assign  to  her  father  the 
contract  referred  to;  and  that  she  had  made  the  payments  upon  it 
which  Mr.  Finlay  testifies  she  had  done. 

Mr.  Finlay's  testimony  is  further  corroborated  by  the  testimony  of 
Sallie  B.  Brown,  a  niece  of  James  E.  Brown,  who  says  that  some 
time  in  the  month  of  Jnly,  1867,  she  went  to  the  house  of  Mr.  and 
Mrs.  Finlay,  in  Kittanning,  between  12  and  1  o'clock,  at  noon,  and 
met  her  uncle,  James  E.  Brown,  coming  out  of  the  breakfast  room, 
and  spoke  to  him,  and  on  going  in  she  found  them  at  dinner, — Col. 
Finlay,  Mrs.  Finlay,  and  Mr.  Sayre;  that  Mrs.^ Finlay  first  asked 
her  to  take  dinner,  which  she  declined,  and  that  then  Mrs.  Finlay, 
holding  up  a  paper,  said,  "Gome  and  let  us  have  a  jollification, — father 
has  given  me  a  deed  for  the  western  -lands,  the  mill  property,  and 
factory;"  that  she  did  not  examine  the  paper,  but  was  near  enough 
to  recognize  her  uncle's  handwriting  on  the  back.  The  deed  in  ques- 
tion being  shown  to  her,  she  said  it  looked  like  the  paper  she  saw. 
She  fixes  the  date  of  the  occurrence  by  the  fact  that  her  uncle  was 
going  to  Butternuts,  and  did  go  the  next  morning.  It  is  shown  by 
other  evidence  of  a  conclusive  character  that  Mr.  Brown  and  his  wife 
left  Kittanning  on  the  morning  of  the  twenty-fourth  of  July  for  But- 
ternuts, -New  York,  on  a  visit  to  Mrs.  Brown's  parents,  and  were  ab- 
sent until  near  the  middle  of  August;  so  that  the  time  of  the  oceor- 
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.  f-enee  testified  to  by  the  witness  must  have  been  the  twenty-third  day 
of  Jaly,  the  day  on  which  the  deed  was  executed  and  dated.  An  oo- 
currenoe  of  this  kind,  happening  in  such  immediate  connection  with 
the  transaction,  and  while  the  emotion  of  gratification  caused  by  it 
Btill  displayed  itself  in  the  countenance  and  actions  of  the  principal 
beneficiary,  may  be  regarded  as  a  spontaneous  burst  of  the  same  feel- 
ing, and  as  part  of  the  res  gesUe.  ' 

There  is  nothing  to  contradict  this  very  conclusive  testimony,  un- 
less it  be  that  of  Joseph  Alcorn,  the  notary  public,  who  took  the  ac- 
knowledgment of  the  deed.  He  says  that  the  acknowledgment  was 
taken  by  him  at  Mr.  Brown's  house,  in  Eittanning,  four  or  five 
squares  from  the  bank,  between  sundown  and  dark,  by  lamp-light; 
that  he  stopped  at  the  house  with  his  seal,  at  Mr.  Brown's  request, 
and  f  ougd  him  at  a  table  with  the  paper  in  his  hand;  that  Mr.  Blown 
remarked  that  a  portion  of  it  was  not  as  he  expected,  but  that  he 
■would  explain;  that  he  then  wrote  the  postscript  which  is  below  the 
acknowledgment.  The  postscript  to  which  the  witness  referred,  and 
which  he  pointed  out^n  the  deed,  is  a  memorandum  in  Mr.  Brown's 
handwriting,  in  the  following  words:  "No  indebtedness  to  the  Kit- 
tanning  Insurance  Company,  to  the  Kittanning  National  Bank,  or  the 
First  National  Bank  of  Kittanning,  are  to  be  affected  by  the  above 
transfer;  none  of  which  is  transferred,  but  remains  unpaid  and  due 
thereto.  J.  E.  B.  23  July,  '67."  The  witness  went  on  to  state  that 
at  the  time  Mr.  Brown  wrote  the  postscript  he  said  he  was  sorry  he 
bad  not  room  to  write  it  above  the  acknowledgment,  but  that  he 
wanted  him  to  recollect  it;  but  that  it  made  little  difference,  as  he 
did  not  intend  to  deliver  that  deed ;  that  Mr.  Brown  told  him  his  ob- 
ject was  that  if  he  died  without  making  a  wiU  he  wanted  his  prop- 
erty to  go  as  provided  in  it;  otherwise,  if  he  made  his  will,  he  wanted 
it  to  control." 

It  is  to  be  observed  of  this  evidence  that  it  does  iK>t  in  the  least 
contradict  the  testimony  of  William  Pollock,  John  B.  Einlay,  and 
Sallie  B.  Brown,  except  the  statement  of  Mr.  Finlay  that  the  deed 
•was  acknowledged  before  it  was  delivered  to  his  wife.  But  if  Mr. 
Finlay  was  mistaken  in  this  circumstance  it  would  not  detract  from 
the  legal  effect  of  the  execution  of  the  deed  and  its  delivery  to  Mrs. 
Finlay.  When  thus  delivered  it  became  a  perfect  deed,  valid  and 
operative  as  such,  and  passed  oat  of  the  power  of  Mr.  Brown  to  alter 
it  or  take  it  back  by  any  subsequent  declarations  or  memoranda.  It 
is  unnecessary,  therefore,  to  scrutinize  the  remarkable  statement 
made  by  Alcorn.  In  the  first  place,  as  an  officer  authorized  to  take 
the  acknowledgment  of  a  deed,  he  cannot  be  received  to  testify  to 
anything  repugnant  to  the  legal  effect  of  his  certificate  of  acknowl- 
edgment. In  the  next  place,  it  is  quite  possible  that  Alcorn  may  be 
mistaken  as  to  the  identity  of  the  instrument  on  the  acknowledg- 
ment of  which  the  circumstance  and  conversation  referred  to  by  him 
took  place.    He  was  constantly  in  the  habit  of  taking  Mr.  Brown's 
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ackno^rledgments  to  deeds  and  other  instruments.  The  deed  of  Feb- 
ruary 2, 1867,  already  referred  to,  was  acknowledged  before  him,  and 
that  had  quite  a  long  memorandum  or  postscript  in  the  attestation 
clause,  noting  various  alterations  in  the  body  of  the  instrument,  and 
other  cases  of  a  similar  nature  might  easily  have  occurred.  Mr.  Al- 
corn's testimony  was  taken  16  years  after  the  deed  was  executed,  and 
it  would  not  be  at  all  surprising  that  he  should  be  mistaken  in  his 
recollection  of  a  conversation  which  took  place  at  such  a  distance  of 
time.  Besides,  it  is  very  clearly  shbwn  that  he  entertained  inimical 
feelings  against  Finlay.  He  was  the  partner  of  Mrs.  Finlay  in  the 
-  woolen  factory,  and,  after  the  firm  had  assigned  it  to  Mr.  Brown,  he 
remained  in  the  superintendence  for  several  months,  and  finally, 
when  Mr.  Brown  determined  that  the  concern  should  be  closed  up, 
he  demanded  a  considerable  sum  of  money  in  settlement ;  dtod  when 
it  was  refused  he  threatened  that  he  would  have  Finlay  indicted  for 
making  false  returns  to  the  internal  revenue  department,  and  actually 
carried  out  bis  threats  so  far  as  to  make  complaint  against  Finlay, 
and  to  have  proceedings  instituted  against  him  in  the  district  court 
of  the  United  States,  which  were  subsequently  quashed  or  dismissed 
hy  the  oonrt.  We  are  satisfied  that  his  testimony,  if  it  would  alter 
the  case,  is  not  of  such  a  character  as  to  invalidate  that  of  the  other 
witnesses  referred  to. 

Both  parties  have  referred,  with  considerable  confidence,  to  the  con- 
duct of  the  parties  after  the  execution  of  the  deed  with  reference  to  the 
property  embraced  therein.  But  in  our  view  there  is  nothing  in  theii- 
subsequent  dealings  with  the  property,  or  in  their  conduct  or  declara- 
tions, that  can  affect  the  validity  and  binding  force  of  the  instrument. 
Mr.  Brown  assumed  the  paramount  control. of  the  property;  but  this 
it  was  his  right  and  duty  to  do  as  trustee  for  his  daughter  and  grand- 
daughter. It  was  natural,  however,  that  as  most  of  it,  except  the 
woolen-mill,  bad  belonged  to  Mr.  Finlay,  who  was  presumably  better 
acquainted  with  its  condition  and  needs  than  any  one  else,  the  care 
of  it  should  be  deputed  to  him.  And  this  was  in  fact  the  case.  Mr. 
Finlay  testifies  that  the  rents  of  the  real  estate  mentioned  in  the' 
deed  were  received  by  him  for  Mrs.  Finlay,  or  by  herself,  from  the 
date  of  the  deed  until  he  went  to  Europe,  in  18T3,  when  he  was  ab- 
sent  about  five  months,  and  returned  thither  again  in  November,  1874 ; 
that  the  taxes  were  mostly  paid  by  the  tenants,  except  on  the  western 
property,  "on  which,"  he  says,  "they  were  paid  by  ourselves;"  that 
he  generally  paid  them.  Tenant  houses  were  built  or  repaired  on 
some  of  the  lands,  and  paid  for  by  Mrs.  Finlay,  several  of  which  he 
specifies.  In  April,  1878,  when  Mr.  Finlay  was  about  to  go  to  Europe 
again,  Mr.  Brown,  as  Finlay  testifies,  requested  him  to  make  out  a 
list  of  all  the  real  estate,  so  that  the  taxes  could  be  looked  after,  and 
he  made  such  a  list,  which  is  produced  in  evidence.  In  1879  Mr. 
Brown  wrote  to  the  witness,  requesting  him  to  come  home  and  assist 
in  attending  to  the  property,  but  he  did  not  return  until  June,  1880. 
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During  the  sammer  and  fall  of  that  year  Finlay  made  an  ezte&ded 
visit  to  the  west  to  look  after  the  western  lands,  and  transacted  a 
good  deal  of  outside  business  besides  for  Mr.  Brown,  who  was  getting 
very  old,  and  who  died  in  the  latter  part  of  November. 

At  various  times  after  the  exeoution  of  the  deed,  when  Mr.  Brown 
had  occasion  to  deal  with  or  to  speak  of  the  property  comprised  in 
it,  he  spoke  of  it  as  held  by  him  for  his  daughter  or  granddaughter, 
the  former  having  died  on  the  thirtieth  of  December,  1876.  The 
only  matters  of  a  positive  character  in  the  evidence  showing  any  con- 
duct or  declarations  of  Mr.  Brown,  after  the  deed  was  executed,  in- 
consistent with  the  position  held  by  him  under  its  provisions,  are 
what  we  shall  now  specify.  It  is  shown  that  he  used  a  considerable 
amount  of  Mrs.  Finlay's  money  derived  from  the  bank-stock  which 
he  had  given  her,  or  from  other  sources,  to  pay  debts  of  the  firm  of 
Tinlay  &  Co.,  or  of  Mr.  or  Mrs.  Finlay,  which,  in  and  by  the  deed, 
had  been  given  to  her  or  for  her  use.  He  jAay  have  thought  he 
might  justly  do  this.  He  may  have  been  mistaken,  and  his  estate 
may  be  liable  to  account  for  such  application  of  her  money.  We  do 
not  think  that  the  fact  of  his  doing  what  he  did  in  this  regard  should 
have  the  effect  to  draw  in  question  the  validity  of  the  instrument 
which  he  so  solemnly  executed  and  delivered. 

Another  transaction  is  strongly  relied  on  by  the  defendants  to  show 
that  Mr.  Brown  did  not  regard  the  deed  in  question  as  binding  on 
him,  and  that  his  views  of  the  subject  were  acquiesced  in  by  John  B. 
Finlay  and  his  wife.  On  the  first  day  of  April,  1871,  James  E. 
Brown  and  bis  wife,  Kate  L.  Brown,  executed  a  deed  of  conveyance 
to  Jane  B.  Finlay,  her  heirs  and  assigns,  for  nearly  the  same  real 
estate  which  was  conveyed  by  the  deed  of  July  28,  1867,  being  de- 
scribed as  "all  that  certain  real  estate  situated  in  the  states  of  Penn- 
sylvania, Wisconsin,  and  Missouri,  Nebraska,  and  Minnesota,  which 
was  conveyed  to  the  said  James  by  and  more  particularly  described 
in  the  following  conveyances,  viz.," — then  describing  the  several  deeds 
given  by  John  B.  Finlay  to  James  £.  Brown,  in  November,  1866.  The 
purpose  of  the  conveyance  is  then  stated  to  be  "for  the  sole  and 
separate  use  of  the  said  party  of  the  second  part,  (Jane  B.  Finlay,) 
and  her  heirs  and  assigns,  and  to  be  uncontrolled,  nor  incumbered, 
nor  charged  by,  nor  liable,  nor  subject  in  any  way  to  debts,  contracts, 
or  engagements  of  her  present  or  future  husband,  nor  of  the  future 
husband  of  her  daughter,  Phebe  B.  £.  Elwina  Finlay;"  to  have  and 
to  hold  the  said  real  estate  and  appurtenances  for  the  purposes  and 
limitations  aforesaid,  unto  the  said  party  of  the  second  part,  and  her 
heirs  and  assigns,  forever. 

Mr.  Brown  did  not  constitute  himself  a  trustee  by  this  instrument. 
The  deed  appears  to  be  regularly  executed  by  the  grantors,  and  wit- 
nessed by  J.  B.  Heiner  and  W.  Pollock,  and  acknowledged  on  the 
day  of  its  date  before  said  Heiner  as  a  justice  of  the  peace,  and  is 
stamped  with  government  stamps  to  the  amount  of  $10,  the  con- 
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sideration  named  in  it  being  $10,000.  It  also  has  a  receipt  signed 
by  J.  £.  Brown,  written  nnder  the  attestation,  acknowledging  that 
he  received  on  the  date,  from  Mrs.  Jane  B.  Fiolay,  the  sum  of 
$10,000  in  full  of  the  consideration.  There  is  no  evidence  in  the 
ease,  however,  except  this  receipt,  that  any  money  or  valuable,  con- 
sideration was  actually  paid.  It  is  shown  that  John  B.  Finlay  left 
it  for  record  in  the  recorder's  office  of  Armstrong  county  on  the  ninth 
of  October,  1871,  and  that  it  was  taken  by  him  again  after  being 
recorded;  and  it  was  subsequently,  in  th&  month  of  November,  re- 
corded in  two  counties  in  Nebraska.  A  certified  copy  of  a  lease  was 
also  given  in  evidence,  dated  July  23,  1879,  and  executed  by  one 
Hamlin  as  attorney  in  fact  for  the  heirs  of  Jane  B.  Finlay,  for  a  lot 
in  Nebraska,  in  which  the  said  deed  was  referred  to.  At  this  time, 
however,  Mrs.  Linton,  the  only  heir  at  law  of  Mrs.  Finlay,  was  only 
17  years  of  age,  and  was  a  married  woman. 

John  B.  Finlay,  being  examined'  with  regard  to  this  deed,  (of  April 
1,  1871,)  says  that  he  got  it  after  this  suit  was  commenced  from  W. 
D.  Fatton,  a  lawyer  in  Eittanning,  and  that  he  knew  nothing  about 
it  from  the  time  of  his  wife's  death  until  it  was  banded  to  him  or 
shown  to  him  by  Mr.  Patton ;  and,  when  it  was  handed  to  him,  there 
was  a  paper  folded  up  in  it  in  the  handwriting  of 'his  wife.  This  pa- 
"per  was  offei^ed  in  evidence  by  the  plaintiff,  but  was  objected  to  as 
incompetent.  It  seems  to  consist  of  memoranda  of  instructions  to 
counsel,  and  cannot  have  any  legitimate  effect  as  evidence,  unless  it 
be  to  show  that  Mrs.  Finlay  herself  repudiated  the  deed.  Perhaps, 
as  the  conduct  of  the  parties  is  so  searcbingiy  inquired  into  for  the 
purpose  of  ascertaining  their  intentions  and  understanding  as  to  the 
validity  and  subsistence  of  the  deed  in  questioa,  this  declaratiou  of 
Mrs.  Finlay,  now  deceased,  is  as  good  for  the  purpose  as  the  decla- 
rations and  conduct  of  Mr.  Brown.  In  the  memorandum,  which  is 
written  and  signed  by  her,  she  says — 

"That  this  is  not  the  original  transfer;  that  J.  E.  Brown  transferred  tome 
said  lands  and  said  judgment,  two  years  previous  to  this  one,  by  paper  signed, 
sealed,  stamped,  by  himself  and  wife,  and  given  into  my  possession ;  that  said 
paper  was  handed  to  J.  E.  Brown,  as  custodian,  and  two  years  afterwards 
present  paper  was  returned  to  me.  Defendant  now  asks  for  production  of 
flrst-naraed  transfer. 

[Signed]  "Janb  B.  Finlay." 

There  is  a  further  memorandum  on  the  paper  which  does  not  ap- 
pertain to  this  subject.  On  the  back  is  indorsed  a  pencil  memoran- 
dum in  the  handwriting  of  Mr.  Painter, — a  lawyer, — which  probably 
furnishes  some  clue  to  the  purpose  of  the  memorandnm.  It  is  the 
title  of  a  judgment,  "Kittaning  Bank  v.  .7.  B.  Finl  ly,"  and  a  note  as 
to  its  date,  (June  term,  1867,)  and  that  xxofi.fa.  had  been  issued  on 
it;  so,  probably,  one  of  the  debts  or  judgments  which  Mrs.  Finlay 
claimed  to  have  been  transferred  to  her,  and  on  which  proceedings 
against  her  were  about  to  be  taken.    On  the  bearing  we  were  dis- 
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posed  to  think  ihftt  this  papet  was  entirely  in,oompetent,  but  we  tbink 
it  may  be  used  as  some  evidence  of  Mrs.  Finlay's  position  with  regard 
to  the  deeds  of  1867  and  1871.  Thdre  are  inaccaraoies  of  date,  and 
of  some  particnlars,  as  that  Mrs.  Brown  executed  the  &r8t  dieed ;  but 
no  more  than  might  be  expected  when  Mrs.  Finlay  was  depending 
on  mere  recollection. 

But  this  whole  matter  of  subsequent  conduct  and  declarations,  in- 
cluding the  deed  of  1871,  may  be  disposed  of  by  the  observation  that, 
if  the  deed  of  July  23,  1867,  was  duly  executed  and  delivered,  as  we 
have  shown  that  it  was,  it  conld  not  be  gotten  rid  of  or  taken  back 
by  Mr.  i^rown  by  any  indirect  methods  of  the  kind  referred  to ;  cer< 
tainly  not  as  against  his  granddaughter,  the  present  complainant, 
who  did  not  come  of  age  until  February,  1883,  after  this  suit  was 
brought,  and  who  has  been  a  mai^ied  woman  since  December,  1878. 
She  would  not  be  concluded  by  any  waiver  of  rights  which  her  mother, 
Mrs.  Finlay,  might  have  submitted  to,  if  she  did  submit  to  any. 

Under  the  view  of  the  case  which  we  have  taken  on  its  facts,  it  is 
hardly  necessary  to  refer  to  any  authorities  on  the  question  as  to  what 
will  amount  to  an  effectual  execution  and  delivery  of  a  deed  and  a  dec- 
laration of  trust.  We  will  oiily  indicate  briefly  a  few  of  those  which 
naay  be  regarded  as  more  directly  bearing  upon  the  subject  in  hand. 

The  case  of  Doe  v.  Knight,  6  Bam.  &  C.  671,  settled  the  principle, 
if  it  was  not  settled  before  by  the  cases  there  referred  to,  that  where 
an  instrument  ia  formally  sealed  and  delivered,  and  there  is  nothing 
to  qualify  the  delivery  but  the  keeping  the  deeds  in  the  hands  of  the 
executing  party, — nothing  to  show  he  did  not  intend  it  to  operate 
immediately, — that  it  is  a  valid  and  effectual  deed,  and  that  delivery 
to  the  party  who  is  to  take  by  it,  or  to  any  person  for  his  use,  is  not 
essential.  Of  course,  in  the  ordinary  case  between  vendor  and  pur- 
chaser, it  is  not  expected,  on  the  one  side  or  the  other,  that  a  deed 
of  conveyance,  though  duly  prepared  and  executed,  and  even  ac- 
knowledged by  the  vendor,  who  retains  it  in  bis  possession,  is  to 
have  any  effect  or  operation  until  the  whole  transaction  is  completed 
by  the  payment  or  security  of  the  purchase  money,  and  the  actual 
deliveiy  of  the  deed  to  the  purchaser.  In  such  a  case  there  is  soihe- 
thing  to  show  that  the  deed  is  not  intended  to  operate  immediately 
on  its  execution,  and  that  something  is  the  very  nature  of  the  trans- 
action itself,  and  the  universal  understanding  in  relation  to  it.  And 
hence  it  does  not  contravene  the  rule  laid  down  in  Doe  v.  Knight,  but 
is  strictly  within  its  provision.  But  in  the  cases  of  declarations  of 
trust,  and  deeds  of  conveyance  or  mortgage,  where  nothing  further 
is  expected  to  be  done  by  the  beneficiary  or  grantee  to  complete  the 
transaction  as  a  whole,  the  rule  applies  that  a  formal  sealing  and  de- 
livery, without  an  actual  delivery  to  the  other  party,  or  to  a  third  per- 
son for  his  use,  will  be  sufficient  to  make  the  deed  or  declaration  oper- 
ate immediately,  unless  something  else  exist  or  be  done  to  qualify 
such  formal  deliverv. 
v.20,no;8— 30 
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In  the  present  case  the  proof  that  the  deed  was  formally  signed, 
sealed,  and  delivered  is  complete.  The  signature  and  seal  of  the 
grantor,  and  the  signatures  of  the  witnesses  to  the  attestation,  are  ver- 
ified by  one  of  the  witnesses,  and  his  non-recollection  of  the  details  of 
the  transaction  cannot  impair  the  effeot  of  the  solemn  attestation 
which  be  signed.  He  remembers  nothing  to  derogate  from  its  force. 
And  the  payment  and  receipt  of  the  purchase  money  show  that  noth- 
ing farther  was  reqoired  to  be  done  by  the  grantee,  or  the  parties  for 
whose  benefit  the  instrument  was  made.  The  other  circumstances 
attending  the  transaction,  to-wit,  the  fixing  and  cancellation  of  the 
government  stamp,  and  the  acknowledgment  duly  made  and  certified, 
corroborate  the  conclusion,  and  render  it  certain.  So  that,  under  the 
rule  stated  in  Doe  v.  Knight,  it  did  not  need  any  actual  delivery  to 
Mrs.  Finlay  to  render  the  deed  a  valid  and  operative  instrument. 

The  principle  of  Doe  v.  Knight  was  fully  adopted  by  the  supreme 
court  of  Pennsylvania  in  Blight  v.  Sehenck,  10  Barr,  285,  in  an  elab- 
orate judgment  prepared  by  Judge  Boobbs.  The  substance  of  the 
case  is  stated  in  the  head-note,  that  where  a  grantor  executes  and  ac- 
knowledges a  deed  before  a  magistrate,  which  had  been  left  there 
for  that  purpose'  by  the  agent  of  the  grantor  and  grantee,  and  leaves 
the  instrument  with  the  magistrate  without  instructions,  the  delivery 
is  absolute ;  and  instructions  given  to  the  agent  on  the  next  day  not 
to  deliver  the  deed  until  payment  of  the  purchase  money  are  imma- 
terial, and  do  not  amount  to  an  escrow ;  for  matters  subsequent  to 
an  unqualified  delivery  to  a  stranger  cannot  make  a  delivery  in  es- 
crow. The  court  say:  "That  the  delivery  was  complete  when  the 
grantors  declared  before  the  proper  officer  that  they  signed,  sealed, 
and  delivered  the  deed,  without  saAring  or  doing  anything  to  qualify 
the  delivery,  is  well  settled  on  authority.  If  the  grantee  had  been 
present  at  the  time,  either  personally  or  by  agent,  no  person  wonld 
doubt  that  the  title  vested;  but  it  is  ruled  that  this  will  not  prevent 
it  taking  effect  as  a  good  deed;"  and  reference  is  then  made  to  Doe  v. 
Knight,  and  a  number  of  other  authorities.  And  again  the  court 
says :  "The  general  principle  of  law  is  that  the  formal  act  of  signing, 
sealing,  and  delivery  is  the  perfection  and  consummation  of  the  deed; 
and  it  lies  with  the  grantor  to  prove  clearly  that  the  appearances  were 
not  consistent  with  the  truth.  The  presumption  is  against  him,  and 
the  task  is  on  him  to  destroy  that  presumption  by  clear  and  positive 
proof  that  there  was  no  delivery,  and  that  it  was  so  understood  at 
that  time." 

The  case  of  Blight  t.  Sehenck  was  cited  and  relied  on  in  the  sub- 
sequent case  of  Diehl  v.  Emig,  15  P.  F.  Smith,  820,  where  the  al- 
leged deed  was  from  a  father  to  his  danghter,  and  was  retained  in 
the  grantor's  posseasiofi,  and  it  was  objected  that  there  was  no  proof 
of  delivery;  bnt  the  court  said  "  'signed,  sealed,  and  delivered'  was 
the  solemn  statement  of  the  grantor,  formally  acknowledged  before  a 
magistrate,  and  admitted  to  the  witnesses;"  and  that,  on  the  prinoi- 
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pie  laid  down  in  Blight  v.  Schenek,  such  circumatances,  nnaccom- 
panied  by  any  fact  which  would  countervail  their  effect,  would  estab> 
lish  a  prima  facie  oa^e  of  due  execntion,  inclading  delivery,  and  call 
npon  the  other  side  to  rebut  their  effect  by  proof  of  non-delivery. 

In  Hope  V.  Harman,  1 1  Jur.  1097,  Mr.  Hope  executed  a  deed  to  hie 
nephew  for  a  box  of  jewels,  in  the  presence  of  a  witness,  who  signed 
the  attesting  clause,  "signed,  sealed,  and  delivered."  The  deed  never 
went  out  of  the  possession  of  the  grantor,  and  Lord  Denman  left  it  to 
the  jury  to  say  whether  it  had  been  duly  executed  and  delivered  with 
intent  to  operate  immediately,  and  the  jury  found  that  it,  had  been. 
The  instruction  was  held  by  the  court  in  bank  to  have  been  correct. 

But  declarations  of  trust  are  often  sustained  by  much  less  regard 
to  evidence  of  delivery  than  is  required  for  establishing  deeds  of  con- 
veyance. Thus,  in  Fletcher  y.  Fletcher,  4  Hare,  67,  the  testator,  by  » 
Toluntary  deed,  eovenanted  with  trustees  that  in  case  A.  and  B.,  hia 
two  natural  sons,  should  survive  him,  his  executors  and  administra- 
tors should  pay  to  trustees  named  ^660,000  npon  trust  for  them,  to  be 
paid  at  21  years  of  age.  He  retained  the  deed  in  his  possession  and 
told  no  one  of  it.  By  his  will  he  bequeathed  all  his  property  in  trust 
for  his  widow  and  other  persons.  The  deed  was  fonnd  among  his. 
papers.  It  was  held  by  Yice-Chancellor  Wiobam  that  it  created  a 
trust  for  A.,  (who  survived  the  grantor,)  thongh  the  trustee  refused  to- 
sue  at  law;  and  that  the  retention  of  the  deed  in  the  grantor's  cus- 
tody, and  not  communicating  its  existence  to  the  trustee  or  cestui  que 
trust,  did  not  affect  its  validity.  On  the  last  point  the  vice-chan- 
cellor referred  to  Dilion  v.  Coppin,  4  Mylne  &  0.  660,  and  to  Doe  v. 
Knight,  5  Bam.  &  C.  671.  ' 

This  subject  is  discussed  in  Adams  v.  Adams,  21  Wall.  185;  in 
Bunn  V.  Winthrop,  1  Johns.  Gh.  329;  Souverbye  v.  Arden,  Id.  255;  and 
in  Lewin,  Trusts,  152. 

Mr.  Lewin,  as  quoted  in  Adams  v.  Adams,  gives  the  following  mlea 
on  this  subject : 

"On  a  careful  examination  the  rale  appears  to  be  that,  whether  there  was 
transmntation  of  possession  or  not,  the  trust  will  be  supported,  provided  it 
was,  in  the  first  instance,  perfectly  created.  ♦  ♦  *  It  is  evident  that  a 
trust  la  not  perfectly  created  where  there  is  a  mere  intention  or  voluntary 
agreement  to  establish  a  trust,  the  settlor  himself  contemplating  some  further, 
act  for  the  purpose  of  giving  it  completion.  •  *  *  If  the  settlor  propose 
to  convert  himself  into  a  trustee,  then  the  trust  is  perfectly  created,  and  will 
be  enforced  as  soon  as  the  settlor  has  executed  an  express  declaration  of  trust 
intended  to  be  final  and  binding  upon  him,  and  in  this  case  it  is  immaterial 
whether  the  nature  of  the  property  be  legal  or  equitable.  •  •  ♦  "Where 
the  settlor  proposes  to  make  a  stranger  the  trustee,  then,  to  ascertain  whether 
a  valid  trust  has  been  created  or  not,  we  must  take  the  following  distinctions: 
If  the  subject  of  the  trust  be  a  legal  interest,  and  one  capable  of  legal  trans- 
mutation, as  land,  or  chattels,  etc.,  the  trust  is  not  perfectly  created  unless 
the  legal  interest  be  actually  vested  in  the  trustee." 

It  seems  to  us  that  the  deed  in  qnestion,  regarded  merely  as  a 
declaration  of  trust,  was  clearly  executed  in  a  manner  to  fulfill  all  the 
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reqairemenis  of  such  an  instrument;  though  we  are  farther  of  opin' 
V>n  that  it  was  well  and  sufficiently  executed  and  delivered  as  a  deed 
of  conveyance  to  transfer  the  legal  title.  ' 

Our  conclusion  is  that  the  complainants  are  entitled  to  a  decree 
declaring  that  the  deed  of  July  23,  1867,  was  duly  executed  and  de- 
livered, and  became  valid  and  effectual  for  all  the  purposes  therein 
expressed  at  and  from  the  day  of  its  date ;  and  that  all  the  trusts  de- 
clared in  the  several  instruments  described  in  the  bill  of  complaint, 
and  annexed  thereto  as  Exhibits  A,  Of,  and  D,  should  be  established, 
carried  oat.  and  enforced,  and  that  an  account  should  be  required  as 
prayed  for  xn  the  bill. 

Upon  an  examination  of  the  master's  report  we  are  entirely  satis- 
fied .with  its  correctness,  and  if  it  were  a  regular  practice  to  refer  the 
principal  controversy  in  an  equity  duit  to  a  master,  we  should  be  con- 
tent to  accept  and  confirm  the  report,  without  a  particular  and  de- 
tailed examination  of  the  evidence.  But  as  this  practice  is  not 
strictly  regular,  and  as  it  is  the  duty  of  the  court  itself  •  to  pass  upon 
the  merits  of  the  case,  we  have  felt  it  our  duty  to  do  so.  We  have 
examined  the  form  of  decree  which  the  master  has  proposed  and  an- 
nexed to  his  report,  and  are  satisfied  with  it  as  the  proper  decree  to 
be  entered. 

It  may  be  proper  to  observe,  before  concluding  this  opinion,  that 
as  the  deed  of  February  2,  1867,  from  Janes  E.  Brown  and  wife  to 
Mrs.  Jane  B.  Finlay,  for  the  tract  of  319  acres  of  land  in  Kittanning 
township,  Armstrong  county,  was  executed  before  the  deed  of  July 
23,  1867,  and  contained  identically  (or  nearly  so)  the  same  trusts 
which  are  declared  in  the  latter  deed,  it  is  paramount  thereto,  and 
the  complainants  will  be  at  liberty,  if  they  see  fit,  to  amend  their  bill  of 
complaint  by  setting  forth  the  said  deed  of  February  2, 1867,  and  pray- 
ing for  the  establishment  and  execution  of  the  trusts  therein  contained. 
It  was  not  exhibited  in  evidence  until  the  present  hearing,  and  had 
probably  been  overlooked  in  the  preparation  of  the  bill  of  complaint. 

See  Ireland  t.  QeragUy,  16  Fed.  Rep.  36,  and  note  45. — [Ed. 


Illinois  Gent.  B.  Go.  v.  Stonb  and  others. 
(Oireuit  Court,  S.  D.  Mi»»i»sippi.    1884.) 

1,  OoNBTrrnrioKAii  Law— Obiiqatiok  of  Cohtbaots. 

A  railroad  company — purchaser  of  another  railroad— having  received  *  char- 
ter from  the  state  through  which  the  latter  ran,  conditionaUy  upon  its  pay- 
ment to  the  state  of  the  debts  of  the  purchased  road,  became  thus  a  party  to  a 
contract  to  which  the  state  was  the  other  party,  and  any  law  of  the  state  sub- 
sequently made  restraining  the  company  in  its  rights  under  the  charter  Is  "a 
law  impairing  the  obligation  of  contracts,"  and  therefore  void. 

2.  Baue — Laws  to  Reodlatk  Commekck. 

A  state  legislative  act  to  fix  and  regulate  the  charges  of  transportation  of 
any  road  save  such  as  is  strictly  and  entirely  within  the  borders  of  that  state,  is 
a  law  to  regulate  commerce,  and  against  the  constitatlon  of  the  United  States. 
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Motion  for  Preliminary  Injunction. 

Hill,  J.  The  questions  now  presented  for  decision  arise  upon  com- 
plainant's motion  for  a  preliminary  injanction  to  restrain  the  defend- 
ants, as  railroad  commissioners  for  the  state  of  Mississippi,  from  in 
any  way  interfering  with  the  complainant  or  its  agents  in  the  man- 
agement and  business  of  operating  its  railroad.  The  questions  pre- 
sented have  been  most  ably  and  exhaustively  argu«d  by  the  distin- 
gaiahed  and  learned  counsel  on  both  sides,  and  are  questions  of 
xnomehtous  importance  to  the  people,  and  to  the  commercial  interests 
of  the  country  at  large,  as  well  as  to  the  complainant,  and  all  whose 
interest  it  represents.  The  facts  set  forth  in  the  bill,  not  being  con- 
troverted, for  the  purposes  of  the  motion  are  to  be  taken  to  be  true. 
These  facts,  so  far  as  they  relate  to  the  questions  now  to  be  decided, 
are,  in  substance,  as  follows : 

"The  complainant  corporation  was  created  by  an  act  of  the  legislature  ol 
the  atate  of  Illinois,  and  is  tlie  owner  of  and  operates  the  Illinois  Central 
Railroad,  and  its  branches  and  connections,  running  north  from  the  city  of 
Cairo,  in  the  state  of  Illinois,  and  is  the  lessee  of  and  operates  the  Chicago, 
St.  Louis  &  Kew  Orleans  Builroad  and  its  branches,  extending  south  from 
Cairo  to  the  city  of  New  Orleans,  in  the  state  of  Louisiana.  The  Chicago,  St. 
Louis  &  Kew  Orleans  Railroad  Company  is  a  corporation  created  by  the  legis- 
latures of  the  states  of  Louisana,  Mississippi,  Tennessee,  and  Kentucky,  as  a 
continuous  line  o?  railroad  communication  between  the  cities  of  New  Orleans 
and  Cairo,  and  there  to'  connect  with  tJie  Illinois  Central  Railroad,  and  its 
branches  and  connections,  so  as  to  afford  a  connected  line  of  transportation  for 
persons  and  commercial  commodities  from  the  city  of  New  Orleans,  and  its 
coinmercial  connections  on  the  Mississippi  river,  Gulf  of  Mexico,  and  railway 
connections, and  all  intermediate  connections,  by  railroad  or  water,  from  New 
Orleans  to  the  terminus  of  the  Illinois  Central  Railroad,  its  branches  and  con- 
nections, thus  aflording  a  great  commercial  highway  from  the  gulf  on'  the 
south  to  the  lakes  on  the  north." 

The  bill  farther  alleges  that  the  purpose  of  those  who  built  this 
extensive  channel  of  commercial  communication,  and  the  United 
States,  the  states,  the  counties,  and  the  people,  who  have  contributed 
thereto,  and  which  they  would  not  otherwise  have  done,  vi&a  to  estab- 
lish a  highway  for  the  transportation  of  persons  and  articles  of  com- 
merce, for  the  benefit  of  themselves  and  all  others  who  might  desire 
io  avail  themselves  of  this  means  of  rapid  transit  from  one  part  ot 
the  United  States  to  another,  and  to  other  parts  of  the  world,  and 
over  which  hundreds  of  thousands  of  persons  and  many  millions  of 
property  are  constantly  being  transported,  and  have  been  for  years 
past,  without  interruption  from  any  state  authority,  until  recentiy. 

The  bill  further  states  that  the  Chicago,  St.  Louis  &  New  Orleans 
Baihroad  Company  became  the  owner  by  purchase,  under  the  decrees 
of  this  court,  of  the  Mississippi  Central  Bailroad,  and  of  the  New  Or- 
leans, Jackson  &  Great  Northern  Bailroad,  and  all  the  property  con- 
nected therewith  owned  by  said  railroad  companies ;  the  former  ex- 
tending from  Canton,  in  the  state  of  Mississippi,  to  Cairo,  in  the  state 
of  Illinois,  passing  through  the  states  of  Tennessee  and  Kentucky,  and 
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the  latter  from  New  Orleans,  in  the  state  of  Louisiana,  to  Canton,  in 
this  state,  both  being  interstate  railroads;  and  by  said  purchase  be- 
came vested  with  all  the  rights  and  privileges  of  the  debtor  corpora- 
tions, the  sales  having  been  made  to  satisfy  debts  owing  by  said  cor- 
porations respectively.  That  as  a  condition  upon  which  the  corporate 
powers  were,  by  the  legislature  of  the  state  of  Mississippi,  granted  to 
the  Chicago,  St.  Louis  &  New  Orleans  Railroad  Company,  it  was  re- 
quired of  said  corporation  that  it  would  pay  to  the  state  all  the  in- 
debtedness due  from  said  corporations  whose  property  and 'rights 
bad  been  so  purchased,  and  for  which  said  purchaser  was  not  re- 
sponsible, and  which  payment,  to  the  amount  of  $158,978.82,  has 
been  made ;  that  under  the  chartered  rights  so  purchased,  and  the 
act  of  incorporation,  it  is  expressly  granted  to  said  corporation  the 
right  and  power  to  adapt,  establish,  and  change  at  pleasure  a  tariff 
of  charges;  that  the  same  right  and  power  was  granted  to  the  debtor 
corporations  which  was  so  purchased  by  complainant's  lessor,  to- 
gether with  the  right  and  power  to  select  all  necessary  officers,  agents, 
and  employes,  and  to  control  and  manage  and  operate  said  railroad, 
and  all  the  business  and  property  connected  therewith. 

The  bill  farther  charges  that  the  legislature  of  the  state  of  Missis- 
sippi, on  the  eleventh  day  of  March,  1884,  passed  an  act,  which  has 
been  approved  by  the  governor  of  said  state,  entitled  "An  act  to  pro- 
vide for  the  regulation  of  freight  and  passenger  rates  on  railroads  in 
this  state,  and  to  create  a  commission  to  supervise  the  same,  and  for 
other  purposes;"  that  nnder  the  provision  of  this  act  the  defendants 
have  been  appointed  and  commissioned  as  such  commissioners,  and 
have  entered  upon  the  discharge  of  their  duties  as  such,  and  threaten 
to  interfere  with  the  rights  of  complainant,  to  which  it  has  succeeded 
as  such  lessee,  and  which  have  been  enjoyed  and  exercised  by  those 
whose  rights  complainant  has  purchased,  for  a  quarter  of  a  century, 
without  just  complaint,  which  interference,  it  is  alleged,  if  permitted, 
will  greatly  injure  and  embarrass  complainant  in  the  management 
and  control  of  said  railroad,  and  the  transportation  of  persons  and 
freight  over  the  same,  in  violation  of  the  just  rights  and  privileges  so 
purchased  and  granted,  and  in  violation  of  and  in  conflict  with  the 
constitution  of  the  state  of  Mississippi  and  of  the  United  States,  and 
from  doing  which  the  bill  prays  the  defendants  may  be  restrained 
and  enjoined  by  the  decree  of  this  court. 

Whether  the  act  of  the  legislature '  creating  the  commission,  and 
giving  it  the  powers  and  imposing  the  duties  therein  provided,  is  wise 
or  unwise,  on  the  one  hand,  or  whether  the  acts  of  the  complainant 
intended  to  be  controlled  by  it  are  just  grounds  of  complaint,  on  the 
other,  are  questions  over  which  this  court  will  not  undertake  to  de- 
cide. The  only  question  is,  did  the  legislature  have  the  power  and 
authority,  under  the  constitution  of  the  state  of  Mississippi  and  the 
United  States,  to  enact  the  law  ?  Or,  to  state  the  question  in  other 
words,  do  any  of  the  provisions  of  the  act,  and  if  so,  which  of  them, 
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violate  or  eonfliot  with  any  of  the  provisions  of  both  or  either  of  these 
constitations  ?  If  they  do  not,  then  the  act  mnst  be  maintained,  and 
the  complainant,  if  suffering  a  wrong,  must  apply  to  the  legislature 
for  relief;  but  if  they  do,  then  the  act,  so  far  as  it  does  violate  any 
of  these  oonstitutional  rights,  must  be  declared  void,  and  treated  as 
if  the  act  had  never  been  passed. 

It  is  a  well-established  and  cardinal  rule,  as  expressed  by  Chief 
Jnstice  Mabbba.ll  in  the  case  of  Fletcher  v.  Peek,  6  Cranch.  87, — 

"That  the  question  whether  a  law  be  void  for  its  repugnancy  to  the  consti- 
tution is  at  all  times  a  question  of  much  delicacy,  which  ought  seldom,  if 
ever,  to  be  decided  in  the  affirmative  in  doubtful  cases.  The  court,  when  im- 
pelled by  duty  to  render  such  a  judgment,  would  be  unworthy  of  his  station 
could  be  be  unmindful  of  the  obligation  wMch  that  station  imposes.  But  it 
is  not  on  slight  implication  and  vague  conjecture  that  the  legislature  is  to  be 
pronounced  to  have  transcended  ite  powers,  and  its  acts  to  be  considered  as 
void.  The  opposition  between  the  constitution  and  the  law  should  be  such 
that  the  judge  feels  a  strong  conviction  of  their  imcompatibility  with  each 
other." 

Bat  when  the  judicial  mind  is  clearly  satisfied  of  the  repugnancy 
of  the  legislation  to  the  constitution,  the  fundamental  law,  then  the 
cotirt  has  no  alternative  but  to  so  declare  it,  and  to  bold  the  act  of  the 
legislature  void.  Another  rule  is  that  when  there  are  different  and 
distinct  provisions  in  an  act,  and  some  of  them  are  in  conflict  with 
the  constitution  and  others  are  not  that  such  as  are  violative  of  the 
constitution  are  declared  void,  and  the  others  valid. 

Before  considering  the  provisions  of  the  act  complained  of,  it  is 
necessary  to  consider  the  nature  and  character  of  the  rights  of  the 
complainant  corporation.  The  rights  of  the  lessor  corporation  are  of 
a  twofold  character :  First,  to  provide  and  maintain  a  great  inter- 
state commercial  highway  for  the  transportation  of  persons  and  prop- 
erty from  one  state  to  another,  and  from  one  commercial  mart  to 
another;  secondly,  to  make  a  return  to  those  who  have  invested  their 
money  in  the  enterprise,  either  originally  or  by  purchase,  by  way  of 
dividends  or  interest  npon  the  capital  invested. 

Complainant's  road  is  a  public  highway,  so  far  as  it  affords  to  all 
a  means  of  transportation  upon  payment  of  a  reasonable  compensa- 
tion for  the  service  to  be  performed,  the  right  to  receive  which  is  con- 
ferred by  the  charter  granted  to  the  Clyc^o,  St.  Louis  &  New  Orleans 
Railroad  Company,  and  the  right  adi  ptwer  to  fix  and  change  at 
pleasure  the  rate  of  charges  given  in  A|^*enarter  must  be  understood 
as  reasonable  compensation  for  the  setvices  rendered  or  to  be  ren- 
dered. The  complainant  being  a  common  carrier  is  liable  to  be 
amerced  in  damages,  not  only  compensatory,  but  pnnitiye,  for  refus- 
ing to  transport  persons  or  property,  suitable  for  transportation,  upon 
the  payment,  or  tender  of  payment,  of  .such  reasonable  compensation. 
The  question  of  what  is  reasonable  compensation  in  such  cases  is  one 
alone  for  judicial  ascertainment,  when  not  fixed  by  the  charter,  and 
no  power  is  reserved  therein,  thereafter,  to  fix  it. 
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The  rights  granted  in  the  act  of  iaoorporation,  and  accepted,  con- 
stitate  a  contract  between  the  state  of  Mississippi  and  the  Chicago, 
St.  Louis  &  New  Orleans  Railroad. 

The  doctrine  that  the  rights,  powers,  and  privileges  granted  by  the 
legislature  in  the  acts  of  incorporation,  when  not  violative  of  any  pro- 
vision of  the  constitution  of  the  state  or  United  States,  and  not  in- 
valid, constitute  a  contract  between  the  parties,  which  is  protected  by 
the  tenth  section  of  the  first  article  of  the  constitution  of  the  United 
States,  was  first  announced  by  the  supreme  court  of  the  United  States 
in  the  case  of  Djhrtmouth  College  v.  Woodward,  4  Wheat.  565,  and 
has  been  strictly  adhered  to  by  that  court  from  that  time  to  the  pres- 
ent. Beference  to  the  repeated  decisions  of  that  court  sustaining 
this  position  need  not  be  referred  to.  These  chartered  rights,  how- 
ever, are  in  all  cases  subject  to  the  police  power  of  the  state,  with 
which  it  is  not  at  liberty  to  part,  and  may  be  granted  and  withdrawn 
at  the  pleasure  of  the  legislature.  These  police  powers  relate  to  the 
public  peace  and  safety,  public  health,  public  morals,  and  the  like. 
The  Chicago,  St.  Louis,  &  New  Orleans  Eailroad,  upon  its  creation, 
became  vested  with  and  entitled  to  all  the  rights  and  privileges 
granted  by  the  charter,  and  was  entitled  to  all-  the  protection  under 
the  law,  and  subject  to  all  the  liabilities,  that  an  individual  would 
have  been  entitled  to,  or  liable  for,  in  like  condition.  A  private  cor- 
poration,— and  in  one  point  of  view  complainant  is  siicb, — although 
serving  a  great  public  purpose,  is  an  association  of  individuals  for  a 
lawful  object.  The  great  object  of  an  incorporation  of  this  character 
is  to  give  individuality  and  perpetuity  to  a  collection  or  body  of  men 
for  the  accomplishment  of  a  common  end. 

It  will  be  sufficient,  for  the  purpose  of  disposing  of  the  present  mo- 
tion, to  consider  only  two  of  the  objections  stated  in  the  bill  to  this 
act  of  the  legislature  as  violative  of  the  constitution  of  the  United 
States,  either  of  which,  if  well  taken,  must  dispose  of  the  motion. 
The  first,  and  the  one  which  lies  at  the  foundation,  is  that  it  violates 
and  is  in  conflict  with  the  tenth  section  of  the  first  article  of  the  con- 
stitution of  the  United  States,  because  it  impairs  the  obligation  of 
the  contract  made  between  the  state  of  Mississippi  and  the  Chicago, 
St.  Louis  &  New  Orleans  Railroad  Company,  the  lessor  of  complain- 
ant, by  which  said  corporatioijM^vas  vested  with  the  power  "to  make 
contracts,  and  to  adopt  a|»d  «tablish  such  tariff  of  charges  foir  the 
transportation  of  persontf'-aqft  property  as  said  corporation  might 
think  proper,  and  the  same  to  alter  and  change  at  pleasure." 

By  the  sixth  section  of  the  act  of  the  legislature  complained  of,  it 
is  provided  that — 

"  A.U  persons  or  corporationB  who  shall  own  or  operate  a  railroad  in  thb 
state  shall,  within  thirty  days  after  the  passage  of  this  act,  furnish  the  com- 
mission with  Its  tariff  of  charges  for  transportation  of  every  kind,  and  it 
shall  be  the  duty  of  said  commission  to  revise  said  tariff  of  charges  so  fur- 
nished, and  determine  whether  or  not,  and  in  what  particular,  if  any,  said 
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cbarges  are  more  tban  Just  compensation  for  the  services  to  be  rendered,  and 
vbether  or  not  unjust  discrimination  is  made  in  sucb  tariff  of  charges  against 
any  person,  locality,  or  corporation;  and  when  said  charges  are  corrected,  as 
approved  by  said  commission,  the  commission  shall  then  append  a  certiflcate 
of  approval  to  said  tariff  of  charges;  but  in  revising  or  eatablisliing  any  and 
every  tarifF  of  charges,  it  shall  be  the  duty  of  said  commission  to  take  into 
consideration  the  chariicter  and  nature  of  the  service  to  be  performed,  and 
the  entire  business  of  such  railroad,  together  with  its  earnings  from  the  pas- 
senger and  other  traffic,  and  shall  so  revise  such  tariffs  as  to  allow  a  fair  and 
just  return  in  value  of  sucb  railroad,  its  appurtenances  and  equipments;  and 
it  shall  be  the  duty  of  said  commission  to  exercise  a  watchful  and  careful 
supervision  over  every  tariff  of  charges,  and  continue  such  tariff  of  charges 
from  time  to  time  as  justice  to  the  public  and  each  of  such  railroad  companies 
may  require,  and  to  increase  or  reduce  any  of  said  rates,  according  as  expe- 
rience and  business  operations  may  show  to  be  just;  and  said  commission 
shall  fix  accordingly  the  tariffs  of  charges-for  those  railroads  failing  to  furnish 
tariffs  as  above  required.  And  it  shall  be  the  duty  of  said  railroad  company, 
or  persons  operating  any  railroad  in  this  state,  to  post  at  each  of  its  depots  all 
rates,  schedules,  and  tariffs  for  the  transportation  of  passengers  and  freights, 
made  or  approved  by  said  railroad-  commission,  with  said  certificate  of  ap- 
proval, witmn  ten  days  after  said  approval,  in  some  conspicuous  place  at  such 
depot;  and  it  shall  be  unlawful  for  any  such  person  or  corporation  to  make 
any  rebate  or  reduction  from  such  tariff  in  favor  of  any  person,  locality,  or 
corporation  which  shall  not  be  made  in  favor  of  all  other  persons^  localities, 
or  corporations,  by  a  change  in  such  published  rates,  except  as  may  be  allowed 
by  the  commission;  and  wlien  any  change  is  contemplated  to  be  made  in  the 
schedule  of  passenger  or  freight  rates  of  any  railroad  by  the  commission,  said 
commission  shall  give  the  person  or  corporation  operating  or  managing  said 
raili-oad  notice  In  writing,  at  least  ten  days  before  such  change,  of  the  time 
and  place  at  which  such  change  will  be  consideied." 

It  is  very  clear  that  this  act,  if  enforced  by  the  commission,  will 
deprive  complainant  of  the  right  to  a^ppt  by  its  duly-appoiuted  ofl&- 
eers  and  establish  such  a  tariff  of  charges  for  the  transportation  of 
persons  and  property  as  it  may  think  proper,  and  thie  same  to  alter 
and  change  at  pleasnre,  which  right  is  conferred  upon  the  Chicago, 
St.  Louis  &  New  Orleans  Railroad  Company  by  its  charter,  and  to 
whioh  the  complainant  is  entitled  under  the  lease  executed  by  said 
company  to  the  complainant,  and  which  has  been  approved  by  the 
legislature.  This  right  and  power  was  granted  by  the  state  in  the 
charter,  which  was  accepted  by  the  Chicago,  St.  Louis  &  New  Orleans 
Bailroad  Company  without  any  conditions,  restrictions,  or  limitations 
upon  its  enjoyment  and  exercise,  and  without  any  reservation  upon 
the  part  of  the  legislature  to  thereafter  impose  them.  Bat  there 
was  a  condition  imposed  in  the  charter  of  a  different  character,  and 
that  was  that  the  corporation  should  pay  to  the  state  an  indebted- 
ness due  to  it  from  the  Mississippi  Central  Bailroad  Company,  and  for 
which  the  corporation  was  in  no  way  liable,  amounting  to  the  sum 
of  $158,978.82,  which  has  been  paid.  Taking  the  purpose  of  those 
contributing  to  the  establishment  of  this  great  commercial  highway, 
and  the  consideration  so  paid,  I  can  come  to  no  other  conclusion 
than  that  this  charter,  with  this  right  and  power  so  given  and  ac- 
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oepted,  constituted  a  contract  between  the  statd  of  MisBiBsippi  and 
the  corporation  which  is  protected  and  is  inviolate  ander  the  tenth 
section  of  article  1  of  the  constitution  of  the  United  States,  the  great 
sheet-anchor  of  the  rights  of  corporations  as  well  as  individuals,  and 
this  conclusion  is  strengthend  by  tbe  fact  that  the  right  upon  the 
part  of  tbe  owners  of  these  railroads  to  charge  and  receive  a  fair 
and  reasonable  compensation  for  the  money  expended  by  them,  and 
those  from  whom  they  have  purchased,  in  building  and  operating 
them,  is  as  necessary  as  is  blood  to  imparting  life  and  motion  to 
the  human  body,  and  without  which  neither  can  long  exist.  I  am 
satisfied  that  not  only  the  sixth  section  of  this  act,  but  several  oth- 
ers, violates  this  contract  so  secured  by  this  constitutional  provision, 
and  renders  the  whole  act  void,  so  far  as  it  relates  to  the  exercise 
of  any  power  or  control  by  the  commission  created  by  it  over  the 
Chicago,  St.  Louis  &  New  Orleans  Railroad,  bo  poBsessed  and  operated 
by  complainant. 

With  this  conclusion  thus  reached  I  might  dismiss  the  snbject 
without  further  comment,  but  it  has  been  pressed  with  great  force  on 
the  one  side,  and  with  equal  earnestness  and  ability  resisted  on  the 
other,  that  this  act  of  the  legislature  is  in  conflict  with  and  violates 
the  eighth  section  of  the  first  article  of  the  constitution  of  the  United 
States,  because  in  purpose  and  effect  it  is  an  attempted  regulation  of 
commerce  among  the  states, — a  power  which  is  vested  exclusively  by 
this  provision  of  the  federal  constitution  in  the  congress  of  the  United 
States.  This  is  a  grave  and  important  question,  in  which  all  con- 
cerned are  deeply  interested.  As  already  stated,  the  right  to  demand 
and  receive  compensation  for  the  expense  incurred  in  building,  equip- 
ping, and  operating  this  wonderful  and  immense  mode  of  transporta- 
tion of  persons  and  property  from  one  place,  state,  and  country  to 
another,  is  an  absolute  necessity.  It<  is  difficult  to  perceive  how  tbe 
power  to  fix  and  regulate  the  charges  for  such  transportation  can  be 
considered  in  any  other  light  than  that  of  a  power  to  regulate  com- 
merce, and  when  the  railroad  upon  which  the  transportation  is  made 
passes  through  more  states  than  one,  or  from  one  state  into  another, 
it  does  constitute  ^commerce  among  the  states,  and  the  states  have 
not  the  power  to  regulate. 

As  already  stated,  the  Chicago,  St.  Louis  &  New  Orleans  Bailroad 
was  designed  to  be  and  was  chartered  by  the  legislatures  of  Louisiana, 
Mississippi,  Tennessee,  and  Kentucky,  though  all  acting  separately, 
it  is  true,  but  with  one  common  purpose,  which  was  to  constitute  one 
corporate  body  for  the  maintenance  of  a  great  commercial  highway 
for  the  transportation  from  New  Orleans  to  Cairo,  and  there  to  con- 
nect with  all  the  commercial  highways  connecting  at  that  point.  It 
is  not,  therefore,  a  mere  local  highway,  although,  as  an  incident, 
freight  and  passengers  were  intended  to  be  and  are  transported  from 
one  place  to  another  in  the  same  state,  as  is  done  by  means  of  ves- 
sels, on  navigable  streams  passing  by  or  through  more  states  than 
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one,  m  respect  to  which  the  supreme  court  of  the  United  States  has 
decided,  in  the  case  where  the  transportation  was  of  a  person  from 
New  Orleans  to  Hermitage,  in  the  state  of  Loaisiana,  that  it  was  a 
commerce  within  the  exclusive  control  of  congress,  and  for  theT  reason 
that  the  vessel  was  engaged  in  the  transportation  of  passengers  on 
the  Mississippi  river  between  New. Orleans,  in  Louisiana,  and  Vicks- 
burg,  in  this  state,  and  that  an  act  of  the  legislatnre  of  Louisana,  at- 
tempting to  control  the  carrying  of  passengers  on  steam-boats  in  that 
state,  was  a  violation  of  the  provisions  of   the  constitution  of  the 
United  States  conferring  upon  congress  the  power  to  regulate  com- 
merce among  the  states.     See  Hall  V.  De  Cuir,  96  U.  S.  485.    In  the 
case  of  Ex  parte  Boyer,  109  U.  S.  629,  S.  G.  8  Sup.  Ot.  Rep.  4-34, 
the  same  court  decided  that  a  canal,  constructed  wholly  in  one  state 
and  by  that  state,  but  forming  part  of  a  line  of  transportation  pass- 
ing through  more  states  than  one,  or  from  one  state  into  another,  is 
within  the  admiralty  jurisdiction,  and  it  would  follow  that  interstate 
commerce  conducted  on  it  is  nnder  the  exclusive  control  of  congress. 
It  is  argued  upon  the  part  of  defendants  that  there  is  a  distinction 
between  water  or  a  natural  highway  and  an  artificial  one;  but  the 
canal  is  an  artificial  way,  and  it  is  diffionlt  to  find  a  reason  for  a  dis- 
tinction between  the  water  on  which  the  canal- boat  or  other  vessel 
floats  and  the  iron  rails  over  which  the  cars  pass  in  transporting  the 
same  character  of  persons  and  property. 

I  do  not  suppose  it  can  be  seriously  questioned  that  the  original 
act  as  passed  by  the  legislature  violated  the  provisions  of  the  federal 
constitution  under  consideration,  and  the  legislature  seems  to  have 
recognized  that  fact,  and  therefore,  in  the  effort  to  avoid  the  result, 
passed  a  supplemental  act  confining  its  operations  to  persons  and 
property  transported  from  one  place  to  another  within  the  state,  and 
to  persons  and  freight  transported  from  a  place  without  the  state  to 
a  place  within  the  state,  and  from  a  place  within  the  state  to  a  place 
without  the  state.  > 

The  oases  of  Mann  v.  Illinois,  94  U.  8.  113;  Chicago,  B.  dt  Q,  R. 
Co.  V.  Iowa,  Id.  155;  and  Pcik  v.  Chicago  d  N.  W.  B.  Co.  Id.  164, 
are  relied  upon  to  sustain  the  validity  of  the  act  as  it  now  stands. 
The  first-named  case  was  in  relation  to  a  warehouse  situated  wholly 
in  Illinois,  and  does  not,  in  my  opinion,  apply  to  the  question  under 
consideration.  In  the  second  case,  the  railroad  ^out  which  the 
controversy  arose  was  wholly  within  the  state  of  Iowa.  The  last 
case,  at  first  view,  would  seem  to  sustain  the  position  assumed  by 
counsel.  But  it  cannot  fairly  be  supposed  that  the  court  intended 
to  declare  that  interstate  commerce  might  be  regulated  by  the  states 
until  congress  chose  to  regulate  it,  for  the  same  court  has  often 
said  that  inaction  by  congress  in  this  respect  is  no  warrant  for  state 
interference.  The  opinion  is  not  as  intelligible  as  perhaps  it  might 
have  been  made  by  a  fuller  statement  of  the  facts.  It  was  a  pecu- 
liar ease.     A  corporation  of  Illinois  was,  by  the  consent  of  that  state. 
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merged  into  a  corporation  of  the  state  of  Wisconsin,  and  in  express 
terms  was  thereafter  to  be  governed  by  the  laws  of  Wisconsin,  within 
that  state,  and  the  constitution  of  Wisconsin  authorized  the  legislation 
complaibed  of,  and  the  corporation  had  become  a  domestic  corpora- 
tion of  Wisconsin,  although  its  line  of  road  extended  into  the  state  of 
Illinois.  The  court  said  that  Wisconsin  could  certainly  regulate  its 
fares,  and  that  such  regulation  affected  people  outsid«  the  state  only 
incidentally.  In  any  event  we  have  not  such  a  case  before  ua  in  the 
striking  particulars  presented,  to-wit,  a  case  where  one  state  had  the 
power  to  regulate  rates  on  a  road  extending  beyond  its  limits.  It  will 
be  observed  that  the  court  throughout  treats  the  corporation  as  a  do- 
mestic corporation  under  the  power  of  Wisconsin  throughout  its  line 
of  road.  The  language  of  the  court  is :  "Thus  Wisconsin  is  permitted 
to  legislate  for  the  consolidated  company  in  that  state  precisely  the 
same  as  it  yould  of  its  own  original  companies  if  no  consolidation 
had  taken  place."  It  is  sufficiei^t  to  say,  without  expressing  an  opin- 
ion how  far  this  peculiar  condition  of  the  corporation  ought  to  modify 
the  rule  as  to  commercial  power,  that  there  is  no  such  case  presented 
here,  andsthat  the  question  before  the  court  in  this  case  is  an  open 
one,  so  far  as  it  relates  to  this  court. 

The  question,  however,  has  been  passed  upon  by  Judge  McCrabv, 
of  the  United  States  circuit  court  of  Iowa,  in  the  case  of  Kaiaer  v.  Il- 
linois Cent.  R.  Co.  18'Fed.  Bep.  151,  in  which  that  distinguished  judge 
held  that  a  statute  of  Iowa  fixing  the  maximum  rate  to  be  charged 
by  railroad  companies  for  carrying  freight  within  the  state  is  invalid 
in  so  far  as,  by  its  terms,  it  applies  to  through  shipments,  from  points 
within  the  state  to  points  without  the  state,  because  it  is  a  regulation 
of  commerce  beyond  the  state,  and,  if  upheld,  would  enable  the  state 
to  discriminate  against  other  states. 

It  will  be  observed  that  the  constitutions  of  Illinois,  Iowa,  and  Wis- 
consin, in  which  the  cases  relied  upon  by  defendants'  counsel  arose, 
reserved  the  right  to  the  legislatures,  respectively,  to  fix  maximum  or 
regulate  the  rates  of  charges  for  transportation  within  the  respective 
states,  which  is  a  right  not  reserved  by  the  constitution  of  this  state. 
The  rule  held  by  Judge  McCraby  is  the  same  recently  announced 
by  Judges  Baxter,  Key,  and  Hauhohd,  in  the  case  recently  decided  at 
Nashville,  Tennessee.  Louisville  dt  N.  R.  Co.  v.  Railroad  Com'rs  of 
Tenii.  19  Fed.  Eep.  679.  Other  decisions  by  eminent  circuit  judges, 
going  to  sustain  the  same  position,  might  be  referred  to,  but  being 
satisfied  that  the  rule  stated  is  the  law,  I  adopt  it,  and,  applying  it  to 
the  act  of  the  legislature  complained  of  in  the  bill,  hold  it  to  be  in 
confiict  with  the  constitution  of  the  United  States,  and  void.  This 
being  so,  other  questions  raised  in  the  bill  need  not  be  considered,  as 
it  would  extend  this  opinion  to  too  great  a  length. 

The  result  is  that  the  motion  of  the  complainant  must  be  sustained, 
and  a  writ  of  injunction  awarded,  as  prayed  for  in  the  bill. 
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ioszB  and  others  v.  Stkau  Stone  Gurrsa  Ck>. 

(Oirevit  Court,  D.  Vermont.    May  29, 1884.) 

Vbndok  aito  Vbitdbb — NoTroE  of  Incumbrance— Improvkmestb—Rkt.  Laws 
Vt.  J  126. 

One  who  takes  a  deed  for  an  incumbered  piece  of  property,  Icnowing  it  to  be 
80,  in  the  faith  that  h!6  grantor  will  relieve  it  of  the  incumbrance,  does  so  at 
his  peril,  and  he  cannot,  by  the  laws  of  Vermont,  recover  of  his  ejector  com- 
)>oB8ation  for  the  improvements  he  has  made  upon  it. 

At  Law. 

William  Batchelder,  for  plaintiffs. 

Aldace  F.  Walker,  for  defeudant. 

Whsbliib,  J.  This  is  a  declaration  for  betterments,  filed  aocord> 
ing  to  the  etatates  of  the  state,  after  jadgment  in  ejeotment,  in  favor 
of  this  defendant,  against  the  plaintiffs  at  the  last  term.  Ber.  Laws, 
Yt.  §  1261.  The  issue  has  been  heard  by  the  conrt,  npon  the  waiver 
of  a  jury,  and  involves  the  right  to  maintain  the  declaration  whicli  is 
the  chief  matter  in  controversy.  The  right  to  maintain  the  action 
depends  wholly  upon  the  statutes  of  the  state.  Griswold  v.  Bragg, 
18  Blatchf.  202.  These  statutes  give  the  right  to  the  defendant  in 
ejectment,  against  whom  a  recovery  has  been  bad,  to  recover  of  the 
plaintiff  the  value  of  improvements  made  by  the  defendant,  or  those 
under  whom  he  claims,  upon  the  land,  if  be  has  or  they  have  pur- 
chased the  lands,  "supposing  the  title  to  be  good  in  fee."  Bev.  Laws 
Yt.  §  1260.  These  plaintiffs  purchased  the  lands  of  the  Windsor 
Manufacturing  Company.  They  were  subject  to  a  lien  in  the  nature 
of  an  attachment,  held  by  this  court  to  be  valid,  and  npon  which 
the  recovery  in  ejectment  has  been  had.  Steam  Stone  Cutter  Co. 
V.  Sears,  20  Blatchf.  23;  S.  C.  9  Fed.  Rep.  8;  Steam  Stone  Cutter 
Co.  V.  Jones,  13  Fed.  Bep.  567.  These  plaintiffs  knew,  at  the  time 
of  their  purchase,  of  this  attachment.  It  was  n^entionud  as  an  in- 
cumbrance, and  covenanted  against,  in  their  deed.  They  testify  that 
they  supposed  the  Windsor  Manufacturing  Company  would  make  the 
title  good,  and  do  not  testify  that  they  supposed  the  attachment  was 
invalid.  It  seems  quite  clear  upon  the  evidence  that  they  relied 
npon  the  covenant  of  their  grantor,  and  the  ability  of  the  grantor 
to  relieve  the  property  from  the  attachment,  either  by  defeating  the 
suit  in  which  the  attachment  was  made,  or  by  satisfying  the  judg- 
ment, if  one  should  be  recovered,  rather  than  the  title  of  their  grantor 
as  against  the  attachment.  They  purchased  supposing  the  title  to 
be  subject  to  the  attachment,  instead  of  supposing  it  to  be  good  in 
fee,  as  the  statute  requires  to  entitle  them  to  maintain  this  claim. 
They  do  not  lose  the  land  by  the  failure  of  a  title  which  they  sup- 
posed to  be  good,  but  by  the  failure  of  the  Windsor  Manufacturing 
Company  to  keep  good  a  title  which  they  knew  was  liable  to  turn 
out  to  be  bad.     This  is  a  rule  of  property  to  be  governed  by  the 
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laws  of  the  state,  bat  the  decisions  of  the  coarts  of  the  state  most 
favorable  to,  and  most  relied  upon  to  support,  the  claims  of  these 
plaintiffs,  only  give  countenance  to  recoveries  for  betterments  made 
«nder  a  title  supposed  to  bo  good  ia  itself.  Brown  v.  Storm,  4  Vt. 
S7;  Whitney  v.  Richardson,  31  Yt.  800.  The  faith  which  these  stat- 
utes vindicate  must  rest  upon  the  title,  and  its  inherent  strength  to 
withstand  attack,  and  not  upon  covenants  or.  other  undertakings  to 
maintain.  The  result  is  there  must  be  judgment  for  this  defendant 
upon  this  declaration.  These  plaintiffs  will  have  left  to  them,  ap- 
parently, all  the  remedies  which  they  supposed  they  had  against  the 
Windsor  Manufacturing  Company.  If  those  remedies  fail  of  substan- 
tial result  for  want  of  pecuniary  responsibility  of  that  company,  these 
plaintiffs,  and  not  these  defendants,  trusted  to  that  responsibility  in 
this  respect,  and  it  is  more  just  that  they  should  stand  the  loss. 
Judgment  for  defendant  on  declaration  for  betterments,  with  costs. 

See  CMttoold  y.  Brtigg,  6  Fan.  Bkp.  S42. 


Gbobob  v.  8tb>lu  Stonb  Cuttbb  Oo. 

{(Xreuit  Vouri,  D.  Vermont.    Hay  29, 1884.) 

Vbbdob  AMD  Yesdbe — RioHT  TO  Kboovsb  for  IicPBOTBiiBirm— BaomxHT— 

NOTICB  OF  IKODMBBANCE. 

Jones  y.  Steam  Stone  Cutter  Go.,  ante,  477,  dUtingaished. 

At  Law. 

WiUiam  Batchelder,  for  plaintiff. 

Aldace  F.  Walker,  for  defendant. 

WheeIjEB,  J.  This  case  differs  from  that  of  J(mea  t.  Steam  Stone 
Cutter  Co.,  ante  477,  in  this :  that  this  plaintiff  purchased  this  land  of 
them  supposing  the  title  to  be  good  in  fee.  She  made  the  better- 
ments in  reliance  upon  the  title  itself.  The  attachment  was  of  the 
land  without  the  betterments.  Its  force  is  not  abated  by  the  statute, 
or  these  proceedings.  If  she  is  within  the  description  of  the  statute, 
she  owns  so  much  of  the  premises  as  her  betterments  have  enhanced 
the  value,  and  the  defendant  the  rest,  which  is  exactly  what  was  at- 
tached. If  not,  the  defendant  owns  the  whole,  according  to  the 
common  law.  The  statute  declares  and  enforces  a  right  arising  from 
the  natural  equity  in  favor  of  giving  tb,e  enhanced  value  of  land  to 
the  one  who  placed  it  there  as  an  owner.  The  manner  in  which  the 
title  fails,  whether  by  an  unknown  lien  or  a  paramount  title,  is  not 
made  any  condition.  The  sole  test  of  the  right  to  the  value  conferred 
by  the  betterments  is  that  they  be  made  by  the  purchaser  of  a  sup- 
posed title  in  fee.     Brown  v.  Storm,  4  Vt.  37 ;  Whitney  v.  Richard' 
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ton,  81  Vt.  300.  The  plaintiff  falls  within  the  description,  and  is 
entitled  to  judgment  in  her  favor  upon  this  declaration.  The  better- 
ments are  found  to  enhance  the  value  of  the  land  to  the  amount  of 
$1,300.  Final  judgment  in  the  action  of  ejectment  has  not  yet  been 
entered,  but  withheld  to  preserve  the  right  of  the  plaintiff  there  to 
have  the  value  of  the  land  ascertained  by  commissioners  according  to 
further  provision  of  the  statute.  Section  1269  et  seq.  Final  judg- 
ment will  now  be  entered  for  the  seizin  and  possession  of  the  prem- 
ises, with  six  dollars  damages,  and  costs,  and  judgment  for  the 
plaintiff  on  the  declaration  for  betterments  for  $1,300,  value  of  bet- 
terments. 
Executions  stayed  according  to  section  1266,  Bev.  Laws  Vt. 


Amsden  v.  Steam  Stone  Cutter  Co. 

{Oireuit  Court,  D.  Vermont.    May  29, 1884.) 

Vkkdob  awd  Vendes— RtoHT  TO  Rbodvbr  sob  Impbovemehts— Ejeotmbht — 
Notice  of  Iwcumbrauck. 
George  t.  Steam  atone  Cutter  Co.,  ante,  478,  distiagaished. 

At  Law. 

William  Batcheldtr,  for  plaintiff. 

Aldace  F.  Walker,  for  defendant. 

Wheeler,  J.  This  case  differs  from  that  of  Oeorge  v.  Steam  Stone 
Cutter  Co.,  ante,  478,  in  this:  George  E.  Chase  purchased  the  land 
of  Jones,  Lamson  &  Co.,  supposing  the  title  to  be  good  in  fee,  made 
betterments  upon  it,  and  conveyed  the  property  to  this  plaintiff,  who 
knew  of  the  attachment.  The  statute  expressly  covers  this  difference 
by  providing  for  a  recovery  by  a  defendant  in  ejectment  for  better- 
ments made  by  those  under  whom  be  claims,  if  they  purchased  the 
lands  supposing  the  title  to  be  good  in  fee  and  made  the  betterments. 
Rev.  Laws  Vt.  §  1260.  The  increase  in  value  in  consequence  of 
such  betterments  is  found  to  be  $2,000.  Final  judgment  for  seizin 
and  possession  of  the  premises,  with  $30  damages,  is  now  to  be  en- 
tered in  the  action  of  ejectment;  and  judgment  for  the  plaintiff  on 
the  declarations  for  betterments  for  $2,000,  value  of  betterments. 

Execution  stayed  according  to  section  1266,  Bev.  Laws  Vt. 
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Pbobu  Buoab  Befinebt  v.  Susquehanna  Mot.  Fibb  Ins.  Co.' 
{Oireuit  Court,  B.  V.  Penn$9lvania.    f  ebruaiy  6, 1884.) 

1.  FatK  IsauRAHOB — Wafveb  of  Exfsbss  Pboyibionb  in  Pouct — CueroK. 

Waiver  of  an  express  provision  in  a  policy  of  fire  insurance  cannot  be  proved 
hj  parol  testimony  showing  tliat  the  general  cu^itom  among  insurance  compa- 
nies and  brokers  is  otherwise  than  as  stated  in  the  provision,  when  there  is  an- 
other clause  in  the  policy  providing  that  there  shall  be  no  waiver,  except  by  the 
authority  of  the  company  expressed  in  writing. 

2.  Samk— Paboi.  Evidencb. 

But  such  a  waiver  can  be  proved  hy  parol  testimony  showing  the  course  of 
business  of  the  company  which  issued  the  policy  in  its  dealings  with  the  broker 
who  procured  the  policy. 

3.  Sake — Paymbnt  of  FBuuruMs — Agenct. 

A  policy  of  insurance  on  the' plaintiff's  factory  provided  that  the  company 
should  not  be  liable  "  until  the  cash  premium  be  actually  paid  to  the  company, 
or  an  agent  of  the  company ;  "  that  any  broker,  or  other  perspn  than  the  as- 
sured who  had  procured  the  policy,  should  be  "  deemed  the  agent  of  the  as- 
sured, and  not  of  the  company;"  that  no  person  should  be  considered  the 
agent  of  the  company,  unless  he  held  the  commission  of  the  company;  that 
there  should  be  no  waiver  by  the  company  of  any  term  in  the  policy,  except  by 
express  authority  in  writing.  The  insured,  owning  a  lar^e  factory,  placed 
their  insurance  in  the  hands  of  H.  &  Co. ,  insurance  brokers  in  New  I'ork :  H. 
&  Co.  applied  to  3.  &  Co.,  insurance  brokers  in  Jersey  City,  who  obtained  the 
policy  and  delivered  it  to  H.  &  Co.  B.  &  Co.  had  previously  placed  a  few  risks 
vdth  the  defendant,  but  was  not,  in  fact,  their  agent.  U.  &  Co.  sent  the  pre- 
mium to  B.  &  Co.,  who  kept  it  for  several  days,  and  until  the  property  in<iured 
was  burnt,  when  they  sent  it  to  the  defendant,  who  refused  to  accept  it.  Heid, 
that  B.  &  Co.  were  not  the  agents  of  the  company  to  receive  payment  of  this 
premium  for  the  company,  and  that  the  plaintiff  could  not  recover. 

Sur  Motion  to  take  off  Compulsory  Nonsuit. 

This  was  an  action  of  assumpsit  on  a  policy  of  insurance  for  $1,500, 
dated  August  25,  1881.  At  the  trial,  before  Butler,  J.,  November 
13, 1888,  the  plaintiffs  offered  in  evidence  the  policy,  proved  the  total 
destruction  of  the  property  insured  on  October  27,  1881,  and  their 
compliance  with  all  the  requirements  of  the  policy  as  to  furnishing 
proofs  of  loss,  etc.     The  policy  contained  the  following  clauses : 

"(1)  This  company  shall  not  be  liable  by  virtue  of  this  policy,  or  any  re- 
newal thereof,  until  the  cash  premium  be  actually  paid  to  the  company,  or  to 
an  agent  of  the  company. 

"(2)  .If  any  broker,  or  other  person  than  the  assured,  have  procured  this 
policy,  or  any  renewal  thereof,  or  any  indorsement  therein,  he  shall  be  deemed 
to  be  the  agent  of  the  assured,  and  not  of  this  company,  in  any  transaction 
relating  to  the  insurance. 

"(8)  Only  such  persons  as  shall  hold  the  commission  of  this  company  shall 
be  considered  as  il^  agents  in  any  transactions  relating  to  the  insurance,  or 
any  renewal  thereof,  or  the  payment  of  premium  to  the  company.  Any  other 
person  shall  be  deemed  to  be  the  agent  of  the  assured,  and  piiyment  of  the 
premium  to  such  person  shall  be  at  the  sole  risk  of  the  assured." 

"(6)  The  use  of  general  terms,  nor  anything  less  than  a  distinct  agreement, 
clearly  expressed  and  indorsed  by  this  company  on  this  policy,  sbali  be  con- 
strued to  be  a  waiver  of  any  printed  or  written  term,  condition,  or  restriction 


iReported  by  Albert  B.  Gnllbert,  Esq.,  of  tbe  Pbiladelpbia  bar. 
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tbereof,  nor  can  any  such  printed  or  written  term,  condition,  or  restriction 
be  waived  by  any  agent  of  ttiia  company,  either  before  or  after  a  loss,  without 
special  authority  in  writing  from  the  company." 

It  appeared  from  the  testimony  that  the  insnrance  was  negotiated 
by  Hamlin  &  Co.,  of  New  York,  through  W.  W.  Buckley  &  Co.,  in- 
sarance  brokers  of  Jersey  City.  The  policy  was  received  by  Buckley 
&  Co.  from  the  home  office  of  the  defendant  company  in  the  early 
part  of  September,  1881,  and  immediately  sent  to  Hamlin  &  Co.,  who 
forwarded  it  at  once  to  the  plaintiff.  The  premium  was.  received  by 
Hamlin  &  Co.  on  October  1  or  2,  1881,  from  the  plaintiff,  and  sent 
to  Buckley  &  Co.  on  October  21,  1881,  who  sent  a  check  for  it  to  the 
defendant  on  October  29,  1881.  Meantime,  on  October  27,  1881, 
the  property  insured  had  been  totally  destroyed  by  fire.  -  The  defend- 
ant thereupon  refused  to  accept  the  premium,  and  returned  the  check 
to  Buckley  &  Co. 

At  the  trial,  after  proving  the  facts  as  stated,  the  plaintiff  offered 
to  show  by  a  member  of  the  firm  of  Buckley  &^Go.  the  course  of  bus- 
iness between  the  witness'  firm  and  the  defendant,  with  a  view  of 
proving  authority  on  the  part  of  the  witness'  firm  to  accept  payment 
of  the  premium,  for  the  defendant.  This  offer  was  admitted,  and  the 
-witness  testified  in  substance  that,  before  this  transaction  took  place, 
his  firm  had  obtained  many  policies  from  the  Susquehanna  Fire  In- 
surance Company,  sent  the  applications,  and  the  company  returned 
the  policies  to  them ;  and  they  had  a  common  form  of  policy.  He 
collected  the  premiums  and  forwarded  them  to  the  company,  some- 
times a  day  and  sometimes  a  week  or  more  after  receiving  them.  The 
company  never  objected  to  their  delivering  policies  without  receiving 
premiums,  and  they  never  wrote  to  dun  him  for  not  sending  delayed 
premium^.  Plaintiffs  then  offered  to  show  by  the  witness,  as  an  ex- 
pert in  the  insnrance  business,  that  it  is  the  custom  in  that  business, 
when  carried  on  through  brokers,  to  issue  policies  without  requiring 
prepayment  of  the  premium,  and  allowing  the  broker  to  remit  in 
payment  at  stated  or  convenient  intervals.  Upon  objection,  the  court 
refused  the  offer.  The  plaintiffs  then  closed,  and  the  defendant  moved 
for  a  nonsuit,  which  was  granted,  with  leave  to  move  to  take  it  off. 

Walter  George  Smith  and  Francit  Rawle,  for  the  motion. 

Where  the  policy  is  delivered  without  requiring  payment  of  the 
premium  the  presumption  is  that  a  credit  is  intended;  and  the  rule 
is  well  settled  where  a  credit  is  intended  that  the  policy  is  valid, 
though  the  premium  was  not  paid  at  the  time  the  policy  was  deliv- 
ered. Miller  v.  Ins.  Co.  12  Wall.  303;  Behler  v.  Ins.  Co.  68  Ind. 
347 ;  Boehen  v.  Ins.  Co.  35  N.  Y.  134;  Eagan  v.  Ins.  Co.  10  W.  Va. 
583.  A  waiver  of  the  payment  of  premium  may  be  inferred  from 
any  circumstances  fairly  showing  that  the  insurers  did  not  intend  to 
insist  upon  the  prepayment  of  the  premium  as  a  condition  prece- 
dent. Equitable  Ins.  Co.  v.  McCrea,  8  Lea,  541 ;  Heaton  v.  Manhattan 
Ins.  Co.  7  E.  I.  502;  Hanley  v.  Life  Ass'n,  4  Mo.  App.  253;  Goit  v. 
v.20,no.8— 31 
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N.  p.  Itu.  Co.  25  Barb.  189;  Bodine  v.  Jim.  Co.  61  N.  Y.  117;  May, 
Ins.  §  340.  A  condition  may  be  waived  by  parol,  although  there  is  a 
clause  in  the  policy  saying  that  no  condition  can  be  waived  except  in 
writing.  Carson  v.  Ins.  Co.  43  N.  J.  Law,  300;  S.  0.  39  Amer.  Bep. 
584;  Ins.  Co.  v.  Norton,  96  0.  S.  384;  Thompson  v.  Irn.  Co.  104  U.  8. 
252 ;  Phoenix  Ins.  Co.  v.  Doster,  106  U.  S.  35;  8.  0. 1  Sap.  Ct.  Rep.  18. 
There  was  sufficient  evidence  of  Waiver  to  give  the  case  to  the  jury, 
Cournn  v.  Penn.  Ins.  Co.  46  Pa.  St.  333 ;  Patterson  v.  Ins.  Co.  23 
Pittsb.  L.  J.  205.  The  learned  judge  should  have  admitted  plaintiff's 
offer  to  show  that  it  was  a  general  custom  among  insurance  compa- 
nies and  brokers  to  issue  policies  without  requring  payment  of  pre- 
mium, even  when  there  is  a  clause  of  limitation  similar  to  the  one  in 
this  case.  Helme  v.  Phila.  Life  Ins.  Co.  61  Pa.  St.  107;  Oirard  v. 
Mutual  Life  Ins.  Co.  86  Pa.  St.  236 ;  Baxter  v.  Massasoit  In*.  Co.  13 
Allen,  320;  Pino  v.  Merchants'  Ins.  Co.  19  La.  Ann.  314;  Union 
Cent.  Ins.  Co.  v.  Pottker,  83  Ohio  St.  459. 

Fleming  d  McCarreU,  contra. 

This  case  is  settled  by  PottsvUle  M.  I.  Co.  v.  Min.  Sp.  Imp.  Co. 
100  Pa.  St.  137. 

By  Thb  GonsT.    The  motion  is  refused. 


Davky  v.  iEiNA  Life  Ins.  Co. 

{Oireuit  Court,  D.  New  Jeney.    January,  1884.) 

1.  Lira  InBiniANCB — IJntrcii  Anbwbb— Ubb  of  Iktoxioatiho  LntnoBS. 

An  untrue  answer  to  a  question  in  tlie  application  regarding  the  use  of  in- 
toxicating liquors  will  avoid  the  policy,  where  the  application  is  part  of  the 
contract. 

2.  Sake— luPAiKUENT  o»  Health— Usk  of  SruinLANTB— Prtbicias's  Cbrtifi- 

OATB. 

The  policy  provides  that  if  the  insured  should  become  so  far  intemperate  as 
to  impair  his  health,  it  should  be  void.  The  attending  physician  certified  that 
he  was  tn  the  habit  of  using  stimulants  and  tobacco,  and  probably  they  im. 
paired  his  health.  Iliid,  that  while  the  certificate  most  not  be  taken  as  evi- 
dence of  the  truth  of  the  fact  stated,  it  is  a  suggestion  entitled  to  weight  in 
considering  the  justification  of  resistance  by  the  company. 

3.  Baub— Brbaoh  of  Warsawty. 

A  substantially  untrue  answer,  where  the  application  is  part  of  the  policy,  is 
a  breach  of  warranty  which  avoids  the  policy.  It  is  of  no  consequence  whether 
the  question  be  material  or  not. 

4.  Same — Istbk?eranck— DELmruit  Trbmenb. 

The  condition  that  if  the  insured  should  become  so  far  Intemperate  as  to  im- 
pair his  health,  the  pulicy  would  be  void,  is  a  condition  subsequent  whose 
breach  involves  a  forfeiture.  Ddirium  tremens  from  intemperance  would 
amount  to  a  forfeiture. 

5.  Baxb — Imfairuent  of  Heai/tr. 

Impairment  of  health  is  to  be  taken  in  its  ordinary  sense,  and  need  not  be 

germanent.    Habitual  intemperance  is  not  necessary,  so  long  as  his  health  U 
npaired. 
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6.  Baxk— Death  Oattsxd  Wholly  or  Pabtxt  fbox  Intozicattho  LntiT0R8. 

If  death  resulted  wholly  or  pan  ly  f rum  the  use  of  intoxicating  liquors,  the 
policy  is  void. 

At  Law. 

John  lAnn,  for  plaintiff. 

Tkeron  O.  Strong,  for  defendant;  A.  Q.  Keaahey,  of  connsel. 

MoEbnnan,  J.,  {charging  jury.)  On  the  sixteenth  of  July,  1878, 
William  A.  Davey  entered  into  a  contract  with  the  ^tna  Life  Insur- 
ance Company,  of  Hartford,  Conneotioat,  whereby,  in  consideration 
of  the  annual  payment  of  $283.60,  to  be  paid  on  or  before  the  six- 
teenth day  of  July  in  eadh  year  during  his  life,  the  ^tna  Life  Insur- 
ance Company  stipulated  to  pay  to  Ada  Davey,  within  90  days  after 
notice  of  the  death  of  William  A .  Oarey,  the  sum  of  $  10,000.  The  first 
premium  of  |233  was  accordingly  paid  it,  on  or  before  the  execution 
of  the  policy;  the  three  subsequent  premiums  were  paid  at  the  time 
when  they  severally  became  due.  On  the  sixth  of  August,  1881,  Will- 
iam A.  Davey  died,  and  on  the  sixteenth  of  August  what  are  called 
proofs  of  death,  dated  on  the  thirteenth  of  August,  1881,  were  de- 
Uvered  to  the  ^  tna  Life  Insurance  Company.  Thereupon  the  plaintiff 
in  this  case,  and  beneficiary  under  this  policy,  claimed  that  the  in- 
surance company  was  bound  to  pay  her  the  amount  stated  in  the 
policy,  the  sum  of  $10,000,  with  interest  after  90  days  from  the  day 
of  service  of  notice  of  Mr.  Davey's'  death, — about  the  sixteenth  of 
November.  These  facts  were  proved  by  the  plaintiff,  and,  indeed, 
there  is  no  contest  between  the  parties  as  to  the  proof  thereof;  and 
therefore,  apparently,  the  plaintiff  is  entitled  to  recover  the  amount  of 
this  policy  unless  some  sufficient  reason  is  shown  by  the  defendant 
why  it  should  not  be  required  to  pay  that  amount.  The  right  of  the 
plaintiff  to  the  amount,  and  the  liability  or  obligation  of  the  defendant 
to  pay  the  amount  stated  in  the  policy,  are  dependent  upon  certain 
clauses  and  stipulations  and  conditions  of  this  policy,  the  breach  or 
violation  of  which  are  alleged  by  the  defendant  as  the  reason  why  it 
is  not  liable  to  pay  the  same.  Accompanying  the  policy,  and  as 
part  of  it,  is  what  is  called  an  application,  which  contains  answers 
to  numerous  questions  and  statements  of  facts,  which  the  parties 
have  agreed  and  stipulated  shall  be  regarded  as  part  of  the  contract, 
and  to  the  absolute  truth  of  which  the  insured  bound  himself.  So 
that  every  statement  of  fact  contained  in  this  application  the  insured 
made  himself  responsible  for  the  absolute  truth  of,  no  matter  whether 
tbero  was  any  inadvertent  or  unintentional  mistake. 

It  is  alleged  in  the  first  place  by  the  defendant  that  an  answer  of 
William  A.  Davey  to  a  question  found  in  this  application  was  untrue, 
and  therefore,  by  the  express  terms  of  the  contract,  it  was  absolved 
from  any  liability  to  pay  anything  on  this  policy.  That  question  is 
as  follows:  "Ebts  the  party  ever  been  addicted  to  the  excessive  or  in- 
temperate use  of  any  alcoholic  stimulants  or  opium,  or  does  he  use 
any  of  them  often  or  daily  ?"    The  answer  to  that  is  "No,"  which  im- 
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parted  the  information  that  he  has  never  been  addicted  to  the  excess- 
ive nse  of  any  alcoholic  liquor  or  opium,  ;ind  that  he  did  not  then,  at 
the  time  of  the  answering  of  this  question,  habitually  use  any  of  them 
often  or  daily.  You  will  observe,  gentlemen  of  the  jury,  that  this  re- 
lates to  the  condition  of  things  existing  at  the  time  of  the  execution  or 
signing  of  this  application,  July  16,  1878.  It  relates  to  the  habits 
and  course  of  life  of  William  A.  Davey  at  that  time.  He  is  bound  by 
his  contract  to  make  a  truthful  answer  to  that  question,  and  if  it  is 
in  any  sense  untrue,  the  contract  between  him  and  the  insurance  com- 
pany was  void,  and  cannot  be  the  basis  of  any  claim  for  the  amount 
stated  in  the  policy.  You  will  consider  the  levideuce  which  has  been 
produced  here  by  the  defendant  to  support  the  allegation  made  that 
the  answer  is  untrue.  I  do  not  intend  to  advert  to  it  in  detail,  or 
more  than  in  the  most  general  way,  but  simply  to  say  to  you  that  yon 
must  be  satisfied,  from  the  evidence  produced  by  the  defendant  before 
you,  (because  the  burden  is  upon  the  defendant,)  that  at  the  time  when 
this  question  was  answered  by  Mr.  Davey  he  either  had  been  ad- 
dicted to  the  excessive  or  intemperate  use  of  alcoholic  stimulants  or 
opium,  or  that  he  was  at  that  time  in  the  habit  of  the  frequent  or  daily 
use  of  it.  If  you  are  so  satisfied,  why  then  the  answer  was  untrue, 
the  contract  void,  and  the  plaintiff  is  not  entitled  to  recover  the 
amount  of  this  policy. 

The  second  ground  of  the  defense  is  that  this  policy,  on  its  face,  is 
made  subject  to  a  number  of  conditions.  They  are  recited  in  detail 
in  the  third  clause  of  the  policy.  Among  them  is  the  condition  that 
if  he  (William  A.  Davey)  shall  become  so  far  intemperate  as  to  im- 
pair his  health,  or  induce  delirium  tremens,  the  company  shall  be  ab- 
solved from  any  liability  to  pay  the  amount  agreed  to  be  paid  by  this 
policy  of  insurance.  This,  you  will  observe,  gentlemeu,  relates  to  the 
habits  and  course  of  life  of  the  insured  after  the  delivery  of  this  pol- 
icy. In  effect  he  agrees  that  he  will  pursue  a  temperate  course  of 
life,  or  at  least  will  not  indulge  so  far  in  the  use  of  alcoholic  liquor 
as  to  impair  his  health  or  induce  delirium  tremens,  and  in  case  he 
does,  why  the  contract  between  liim  and  the  company  is  void.  And 
this,  gentlemen,  you  will  perhaps  regard  as  the  most  serious  inquiry 
imposed  upon  you  under  the  testimony  in  this  case.  ■  In  the  first 
place  it  is  incumbent  upon  the  beneficiary  under  this  policy  of  insur- 
ance, Mrs.  Davey,  to  give  notice  of  the  death  of  her  husband;  to'  in< 
form  the  company  of  the  cause  of  his  death ;  to  supply  it  with  a  cer- 
tificate of  a  physician  having  knowledge  of  the  cause  of  the  death,  so 
that  the  company  may  have  full  information  touching  not  only  the 
fact  but  the  circumstances  of  the  death  of  the  insured,  that  they  may 
make  such  inquiry  as  might  be  deemed  proper  by  them  under  the  cir- 
cumstances to  ascertain  the  truth  of  the  facts  surrounding  the  death 
of  the  insured. 

Now,  in  this  case,  that  duty  was  complied  with  by  the  plaintiff, 
and  in  due  time  a  physician's  certificate  of  the  death  of  William  A. 
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Davey  -was  fumiBhed  to  the  company.  The  physician  who  gave  that 
certificate  was  William  A.  Bae,  who  was  stated  in  the  certificate  to 
have  been  a  regular  physician  by  profession,  and  that  as  such  physi- 
cian he  attended  William  A.  Davey  in  his  last  illneBS,  and  was  called 
to  attend  him  on  or  aboat  the  fourth  of  August,  and  continued  to  at- 
tend him  until  about  the  time  of  his  death,  which  occurred  on  the 
sixth  of  August,  1881.  This,  gentlemen,  was  not  only  a  regular  phy- 
sician, but  he  stood  in  very  close  relations  to  the  insured.  He  was 
his  attending  physician.  Presumably  he  had  knowledge  of  the  cause 
of  his  death.  He  certainly  was  familiar  with  the  circumstance  of 
his  death.  Now,  in  this  certificate  he  is  asked  to  say  what  occasioned 
the  last  illness  of  the  insured;  or,  to  give  the  question  in  its  exact 
words,  "Was  his  last  illness  occasioned,  or  had  his  general  health 
been  impaired,  by  any  pernicious  habits  ?"  The  answer  to  that  ques- 
tion is :  "He  was  in  the  habit  of  using  stimulants  and  a  great  deal  of 
tobacco;  probably  they  impaired  his  health."  Now  there  is  at  least 
a  suggestive  inference  that  the  habit  and  use  of  stimulants  had  some- 
thing to  do  with  the  cause  of  this  man's  death.  Although,  as  you 
have  heard  through  the  progress  of  this  trial,  this  certificate  is  not  to 
be  taken  as  evidence  of  the  truth  of  the  fact  stated  here,  it  is  proper 
to  be  taken  into  consideration  by  this  company,  to  whom  it  must  be 
famished  for  their  consideration  in  ascertaining  the  truth  touching 
the  circumstances  of  the  death  of  the  insured ;  and  here  is  a  sugges- 
tion which  is  certainly  entitled  to  weight,  in  so  far  as  it  may  afford  a 
full  and  complete  justification  of  the  course  this  company  has  taken 
in  making  inquiry  as  to  the  cause  of  death,  and  in  insisting  that  its 
liability,  in  view  of  the  information  gathered,  shall  be  determined  by 
the  proper  tribunal.  We  say,  therefore,  that  there  is  no  ground 
whatever  for  any  reflection  upon  the  course  taken  by  this  company 
in  resisting  the  demand  of  the  plaintiff  for  the  amount  of  this  policy, 
but  it  has  properly  come  here  before  a  jury  of  the  country  to  submit 
to  it  such  evidence  as  it  has  been  able  to  gather,  in  view  of  the  inti- 
mation given  by  the  family  physician  of  the  deceased, — to  submit  to 
a  jury  such  information  as  it  could- gather  touching  the  circumstances 
of  the  death  of  this  man,  in  order  that  an  impartial  jury  may  be  able 
to  decide  betwen  these  parties  whether  the  insured  has  committed  a 
violation  of  the  contract  which  he  stipulated  to  observe  and  keep. 
And  in  this  connection  you  have  the  testimony  of  Dr.  Bae  in  the 
court  before  you,  in  which  he  substantially  reaffirms  what  he  said 
in  the  certificate.  Although  he  says  that  he  was  not  certain,  and 
could  not  be  as  to  the  cause  of  this  man's  death,  yet  in  view  of  the 
doubt,  because  there  was  no  autopsy,  no  post  mortem  examination, 
yet  he  stated  he  entertained  the  impressions  which  are  stated  in  the 
certificate  of  death  which  he  furnished  to  the  company.  And  you 
have  testimony  produced  here  by  witnesses  called  on  behalf  of  the 
company  to  testify  as  to  the  habits  and  course  of  hfe  of  Mr.  Davey, 
principally  at  Alexandria  bay,  during  a  number  of  years  that  he  was 
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in  the  habit  of  visiting  there.  Ton  have  also  the  testimony  of  physi- 
cians who  were  present  at  his  death,  one  of  them,  (who  was  not  full- 
fledged  at  the  time,  bat  graduated  afterwards,)  Dr.  Brace,  who  detailed 
to  you  what  he  saw  in  the  last  illness  of  Mr.  Davey.  He  was  present 
in  the  room  and  waited  /upon  him,,  and  you  have  his  opinion  as  the 
cause  of  his  death.  Ton  also  have  the  opinion  of  Dr.  Watson,  who 
seems  to  be  a  very  candid  and  fair  and  intelligent  physician.  He 
details  to  you  fully  the  symptoms  he  observed  in  the  case  of  this 
man,  and  what  occurred  in  the  course  of  the  visits  he  made  to  him 
in  the  last  days  of  his  life,  and  you  have  his  opinion  also  as  to  the 
cause  of  his  death.  You  have  also  the  testimony  of  a  number  of  wit- 
nesses, covering  a  period  of  about  seven  or  eight  years,  who  were 
with  Mr.  Davey  in  his  visits  at  Alexandria  bay,  and  who  told  you  what 
they  saw  of  his  habits  in  the  latter  part  of  his  life.  Now,  all  this 
is  produced  by  the  defendant  to  satisfy  you  that  Mr.  Davey  committed 
a  breach  of  the  condition  referred  to  in  the  third  clause  of  this  policy, 
and  a  violation  of  which  he  stipulated  should  be  attended  by  a  for- 
feiture of  this  contract.  On  the  other  hand,  you  have  rebuttal  testi- 
mony produced  by  the  plaintiff  as  to  the  habits  and  coarse  of  life  and 
condition  of  health  of  Mr.  Davey  for  a  period  of  seven,  eight,  ten,  or 
' .  fifteen  years  before  his  death.  That  is  furnished  by  the  family  rela- 
tions of  Mr.  Davey,  and  by  those  who  were  accustomed  to  see  him 
frequently,  and  who  say  they  are  familiar  with  his  habits  of  life. 
All  this  must  be  taken  into  consideration  by  you,  gentlemen  of  the 
jury,  and  from  it  all  you  must  deduce  your  conscientious  conclusions 
as  to  the  fact  which  is  established.  Does  it  satisfy  you,  taking  it  al- 
together, that  Mr.  Davey,  after  the  date  of  this  policy,  had  become  so 
far  intemperate  as  to  impair  his  health,  and  indulge  in  the  use  of  al- 
coholic liquors  to  such  an  extent  as  to  impair  his  health  or  induce 
delirium  tremens?  If  it  does  so  satisfy  you,  the  defendant  has  made 
out  his  case;  if  it  fails  to  convince  you,  why  the  plaintiff  is  entitled 
to  recover  the  amount  of  this  policy. 

Now,  gentlemen,  it  remains  only  to  explain  to  you  the  meaning  of 
this  condition  in  the  policy  of  insurance,  and  that  I  can  do  by  simply 
reading  what  I  have  written  here  in  answer  to  the  prayer  of  instruc- 
tions presented  by  counsel : 

"(1)  By  the  terms  of  the  policy  in  this  case,  the  application  therein  men- 
tioned i.smade  part  of  it;  the  answers  in  the  application  are  warranties,  and 
if  any  answer  is  untrue  the  warranty  is  broken  and  the  policy  is  void." 

I  substantially  affirm  that  point  in  what  I  have  already  stated. 

"(2)  The  agreement  of  the  parties  that  the  statements  in  the  application 
are  true,  and  their  falsity  in  any  respect  should  avoid  the  policy,  removes  the 
question  of  their  materiality  from  the  consideration  of  the  court  and  jury,  or 
either  of  them." 

I  snbstantially  affirm  that. 

"(3)  If  the  jury  believe  that  the  answer  to  qu^tion  No.  6  in  the  appli- 
cation for  insurance,  as  to  whether  the  party  had  ever  beea  addicted  to  the 
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excessive  or  intemperate  use  of  any  alcoholic  stimulant  or  opium,  or  whether 
he  uses  any  of  them  often  or  daily,  was  false  or  untrue,  the  policy  i^aed  upon 
the  application  is  void,  and  their  verdict  must  be  for  the  defendant." 

That  is  affirmed. 

"  (4)  The  condition  of  the  policy  to  the  effect  that  if  William  A.  Davey  shall 
become  so  far  intemperate  as  to  impair  his  health,  or  induce  deHrium  tremens, 
etc. ,  is  a  condition  subsequent,  and  the  breach  of  it  renders  the  policy  null  and 
void,  as  provided  in  the  eighth- section  thereof." 

That  is  affirmed. 

"(5)  If  the  jury  find  that  the  insured  became  so  far  intemperate  as  to  im- 
pair his  health,  the  policy  became  null  and  void  except  aa  provided  in  the 
eighth  section." 

That  is  affirmed. 

"(6)  If  the  jury  And  that  the  insured  became  so  far  intemperate  as  to  in- 
duce delirium  tremens,  the  policy  became  uuU  and  void,  subject  to  ihe  eighth 
section  thereof. " 

That  is  also  affirmed. 

"(7)  The  words  'impair  his  health'  are  to  be  taken  in  their  ordinary 
meaning,  and  mean  simply  laoipair  his  health." 

That  is  also  affirmed. 

"(8)  The  impairment  of  health  referred  to  need  not  be  a  permanent  im- 
pairment of  health  in  order  to  avoid  the  policy." 

The  impairment  of  health  contemplated  by  this  condition  of  the 
policy  is  not  necesBarilj  permanent  or  irremediable,  nor  is  it  the 
temporary  indisposition  or  disturbance  usually  resulting  from  a 
drunken  debanch,  but  it  is  the  development  of  disease,  or  the  im- 
pairment of  constitutional  vigor,  by  the  use  of  intoxicating  beverages 
in  such  a  degree  and  for  such  a  time  as  is  ordinarily  understood  to 
constitute  intemperance.  ^^  ._ 

"(9)  The  expression  in  the  policy, '  became  so  far  intemperate  as  to  impair 
his  hetilth,'  does  not  mean  habitual  intemperance;  but  an  act  of  intemperance 
producing  impairment  of  health  is  within  the  condition  of  the  policy,  and 
renders  the  policy  null  and  void  except  as  therein  provided." 

This  instruction  is  refused.  The  words  of  the  condition  are  to  be 
expounded  according  to  the  common  and  popular  acceptation  of  their 
meaning.  In  this  sense  of  them  a  single  excessive  indulgence  in  ac- 
ooholio  liquors  is  not  intemperate,  but  there  must  be  such  frequency 
in  their  use,  continued  for  a  longer  or  shorter  period,  as  indicates  as 
injurious  addiction  to  such  indulgence. 

"(10)  If  the  jury  find  that  the  illness  of  William  A.  Davey  at  Alexandria 
bay  in  the  samraer  of  1881,  which  resulted  in  his  death,  was  occasioned  by 
the  use  of  alcoholic  liquors,  the  policy  was  null  and  void  except  as  therein  pro- 
vided in  the  eighth  section. 

"(11.)  If  the  jury  find  that  the  illness  of  William  A.  Davey  at  Alexandria 
bay,  in  the  summer  of  1881,  which  resulted  in  his  denth,  was  not  occasioned 
wholly  by  the  use  of  alcoholic  liquors,  but  that  the  use  of  the  same  contributed 
to  said  illness,  his  health  was  impaired  by  said  liquors,  and  the  policy  is  null 
and  void,  except  as  provided  in  the  eighth  section." 
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These  points  are  answered  together.  If  the  jury  find  that  the  ill- 
ness of  William  A..  Davey  at  Alexandria  bay  in  the  summer  of  1881, 
which  resulted  in  his  death,  was  caused,  either  wholly  or  partially, 
by  the  intemperate  use  of  alcoholic  liquors,  as  explained  in  answer  to 
the  ninth  prayer  of  the  defendant,  the  policy  was  thereby  avoided,  ex- 
cept as  therein  provided  in  section  8. 

"  ( 12)  If  the  j  ury  find  that  the  said  William  A.  Davey  drank  aleoholic  liquois 
at  Alexandria  bay  to  the  extent  testified  to  by  the  witnesses  for  the  defense, 
and  the  effect  of  the  same  was  to  impairhis  health  in  any  degree,  the  policy 
is  void,  except  as  provided  in  the  eighth  section." 

The  jury  must  consider  the  testimony  on  both  sides  tonching  the 
habits,  course  of  life,  and  condition  of  W.  A.  Davey  at  Alexandria 
bay,  and  if  they  are  satisfied  that  they  became  so  far  intemperate,  as 
before  explained,  and  that  he  there  indulged  his  injurious  taste  as  to 
impair  his  health  in  any  degree,  the  policy  is  void,  except  as  provided 
in  the  eighth  section. 

Now,  gentlemen,  there  are  two  questions  for  your  consideration 
here, — ^two  branches  of  inquiry  to  which  you  must  devote  yourself  to 
decide  this  case  for  the  plaintiff  or  defendant.  In  the  first  place,  was 
the  question  which  I  have  read  to  you,  No.  6,  truthfully  or  untruth- 
fully answered  at  the  time  the  application  was  made  out  for  this  in- 
surance? If  the  evidence  satisfies  you  that  before  that  time  Mr. 
Davey  was  addicted,  or  had  been  addicted,  to  the  excessive  or  intem- 
perate use  of  any  alcoholic  stimulants  or  opium,  or  he  was  at  the 
time  in  the  habit  of  using  any  of  these  often  or  daily, — if  the  evidence 
satisfies  your  conscience  that  the  answer,  his  denial  of  his  addiction 
to  such  habit,  or  such  daily  or  frequent  use  of  alcoholic  liquor  or 
opium,  is  untrue,  why  it  is  your  duty  to  find  against  the  plaintiff.  If 
you  are  not  satisfied,  however,  then,  so  far  as  that  ground  of  defense 
is  concerned,  why  the  defendant's  case  will  fall.  In  the  next  place, 
you  will  consider  the  habits  and  course  of  the  life  of  Mr.  Davey  after 
the  execution  and  delivery  of  this  policy  of  insuranoe.  Did  he  become 
so  far  intemperate  as  to  impair  his  health  or  induce  delirium  trementi 
Did  he  become  intemperate  in  the  sense  which  I  have  explained  to 
you  in  the  answer  to  the  defendant's  prayer  of  instructions,  and  was 
bis  health  impaired  by  such  intemperance?  If  there  is  sufficient 
proof  to  satisfy  you  that  this  condition  of  the  policy  was  broken  by 
the  habits  and  course  of  life  of  Mr,  Davey  after  the  execution  of  the 
policy,  and  his  indulgence  contributed  to  his  death,  then  the  plaintiff 
is  not  entitled  to  recover.  As  you  consider  the  proofs  on  both  sides 
touching  these  two  branches  of  the  case,  your  verdict  will  be  for  the 
plaintiff  or  defendant. 

It  is  suggested  by  the  counsel  for  the  defendant,  in  bis  address  to 
the  jury,  that  if  you  are  satisfied  that  this  last  condition  of  the  policy 
was  violated,  the  defendant  is  entitled  to  a  general  verdict  in  its  favor. 
While  it  is  true,  gentlemen  of  the  jury,  that  this  violation  of  the  con- 
dition of  the  policy  does  not  work  an  entire  forfeiture  of  it,  but  there 
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is  a  provision  here  for  certain  compensation, — the  value  of  a  paid-up 
policy  for  suoli  amount  as  the  premium  would  purchase, — yet  you  have 
no  evidence  before  you  as  to  the  value  of  such  policy,  and  although 
the  plaintiff  might  be  entitled  to  recover  such  sum,  yet,  under  the 
state  of  the  evidence  here,  if  yon  are  satisfied  that  the  defendant  has 
made  out  its  defense,  why  you  could  not  find  anything  more  than 
nominal  damages  for  the  plaintiff.  We  do  not  know  the  value  of 
such  a  policy.  It  may  be  worth  only  six  cents,  or  it  may  be  worth  a 
thousand  dollars.  Tou  are  to  judge  of  the  evidence,  and  cannot  in- 
dulge in  any  speculation  as  to  the  value  provided  for  by  this  policy 
in  favor  of  the  insured,  if  the  condition  of  the  policy  has  been  vio- 
lated; so  that,  if  you  are  satisfied  that  upon  that  ground  the  defense 
has  been  made  out,  your  verdict  will  be  for  the  plaintiff  Tor  nominal 
damages. 

Mr.  Strong.  With  reference  to  the  last  point  that  your  honor  has 
stated,  I  desire  simply  to  say,  on  behalf  of  the  company,  that  we  do  not 
wish  to  avail  ourselves  of  the  lack  of  proof  on  that  subject,  and  if  the 
jury  should  find  that,  by  reason  of  his  intemperate  habits,  the  condi- 
tions of  the  policy  have  been  broken,  which,  however,  would  give  the 
plaintiff  a  right  to'a  paid-up  policy  for  a  certain  amount,  we  are  per- 
fectly willing  to  have  that  amount  ascertained  afterwards. 

The  Court.  That  is  altogether  voluntary.  I  suppose  thai,  having 
brought  suit,  the  plaintiff  has  sued  for  all  he  is  entitled  to  recover  on 
this  policy,  and  a  verdict  may  stand  in  the  way  of  that  payment. 

Mr.  Keasbey.  Such  result  may  be  moulded  under  the  direction  of 
the  court,  and  the  amount  may  be  ascertained,  I  suppose,  by  refer- 
ence or  consent. 

Mr.  Strong.  Shall  I  call  your  honor's  attention  to  one  or  two  points 
now,  or  after  the  jury  haye  retired?  It  is  to  take  one  or  two  excep- 
tions to  your  honor's  instruction  in  regard  to  question  No.  6.  Yoar 
honor  spoke  of  the  habit  of  intemperance. 

The  Court.  I  simply  followed  the  example  of  your  learned  asso- 
ciate. He  spoke  of  that — counsel  on  both  sides  spoke  of  the  habit  of 
daily  use. 

Mr.  Strong.  I  should  like  to  have  an  exception  to  that  portion  of 
the  charge.  Then,  as  to  the  point  raised  in  regard  to  the  doctor's  cer- 
tificate, the  court  stated  that  the  jury  is  not  to  take  that  as  evidence. 
We  desire  to  except  to  that. 

The  Court.  The  jury  have  that ;  and  in  regard  to  that  I  said  that 
while  it  is  not  to  be  taken  as  independent  evidence  of  the  facts  set 
forth  therein,  its  contents  were  recited  by  Dr.  Bae  in  bis  examination 
before  the  jury. 

Mr.  Strong.  It  is  simply  to  save  the  point  we  made  in  the  course 
of  the  trial,  in  which  we  thought,  it  being  furnished  and  offered  by 
the  plaintiff,  it  was  evidence,  and  we  wish  to  save  that  point. 

The  Court.  You  took  the  exception  at  that  time.  The  evidence  is 
before  the  jury.     You  objected  then  to  my  statement  that  it  was  not 
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to  be  taken  as  independent  etidenee  of  the  facts  set  forth  in  it.  I 
said  it  was  not  to  be  taken  as  independent  evidenoe,  but  is  to  be  taken 
in  connection  with  the  testimony  of  Dr.  Bae.  I  cannot  see  that  there 
is  any  ground  for  exception  at  all.  It  is  evidence  in  connection  with 
Dr.  Bae's  testimony,  and  the  jury,  of  course,  must  attach  such  weight 
to  it  as  they  may  deem  proper,  in  view  of  Dr.  Bae's  affirmation  or 
reafi&rmation  of  the  truth  of  that  certificate. 

Mr.  Strong,  Will  your  honor  be  good  enough  to  give  us  an  excep- 
tion to  the  refusal  to  charge  as  prayed  for  ? 

The  Court.  Tou  may  except  to  each  one  of  the  answers  as  yon 
choose.     Note  them  now. 

Mr.  Strong.  There  are*  two  or  three  that  your  honor  refused  to 
charge.     We  pray  exceptions. 

The  Court.  They  are  in  writing.  The  first  seven  points  I  affirmed 
without  qualification,  and  the  rest  are  answered  in  writing.  Note 
your  exception. 

Mr.  Strong.  Then,  as  to  the  eighth,  the  permanent  impairment  of 
health.  We  except  to  that.  Also  as  to  the  ninth,  which  your  honor 
refused  to  charge.  We  except  to  that,  and  to  the  charge  as  given 
upon  that  subject.  We  pray  separate  exceptions,  of  course,  on  all 
these  points. 

The  Court.  You  may  note  the  exception  on  each  point. 

The  jury  then  retired,  and  after  remaining  out  about  25  hours 
returned  a  verdict  for  the  plaintiff  for  the  full  amount  of  the  policy, 
with  interest.  

There  are  many  interesting  questions  presented  in  the  above  case,  in  con- 
nection with  which  we  may  be  permitted-  to  note  other  cases  in  which  like 
questions  have  been  discussed. 

In  the  particular  case  the  court  was  asked  to  give  the  following  instruc- 
tion: The  expression  in  the  policy,  "became  so  far  intemperate  as  to  im{)air 
his  health,"  does  not  mean  habitual  intemperance;  but  an  act  of  intemper- 
ance producing  impairment  of  health  is  witliin  the  condition  of  the  policy, 
and  renders  the  policy  null  and  void  except  as  therein  provided.  This  in- 
struction, it  will  be  noticed,  the  court  declined  to  give,  declaring  that  the 
words  of  the  condition  were  to  be  expounded  according  to  the  common  and 
popular  acceptation  of  their  meaning;  and  that  in  this  sense  of  them  a  sin- 
gle excessive  indulgence  in  alcoholic  liquors  was  not  intemperate,  but  there 
must  have  been  such  frequency  in  their  use,  continued  for  a  longer  or  shorter 
period,  as  indicated  an  injurious  addiction  to  such  indulgence. 

In  Sennecke  v.  Ins.  Co.^  Mr.  Justice  Field,  speaking  for  the  supreme 
court  of  the  United'States,  said:  "The  question  was  as  to  the  habits  of  the 
insured.  His  occasional  use  of  intoxicating  liquors  did  not  render  him  a  man 
of  intemperate  habits,  nor  would  an  exceptionjil  case  of  excess  justify  the  ap- 
plication of  this  character  to  him.  An. attack  of  delirium  tremem  may  some- 
times follow  a  single  excessive  indulgence.  *  «  «  When  we  speak  of 
the  habits  of  a  person,  we  refer  to  "his  customary  conduct,  to  pursue  which 
he  has  acquired  a  tendency  from  frequent  repetition  of  the  same  acta.    It 
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would  be  incorrect  to  say  that  a  man  has  a  habit  of  anything  from  a  single 
act.  A  habit  of  early  rising,  for  example,  could  not  be  affirmed  of  one  be- 
cause he  was  once  seen  on  the  streets  in  the  morning  before  the  sun  had 
risen ;  nor  could  intemperate  habits  be  iniputed  to  him  becaase  his  appearance 
and  actions  on  that  occasion  might  indicate  a  night  of  excessive  indulgence. 
The  court  did  not,  therefore,  err  in  instructing  the  jury  that,  if  the  habits  of 
the  insured,  '  in  the  usual,  ordinary,  and  every-day  routine  of  his  life  were 
temperate,'  the  representations  m^ide  are  not  untrue,  within  the  meaning  of 
the  policy,  although  he  may  have  had  an  attack  of  delirium  tremens  from  an 
exceptional  overindulgence.  It  could  not  have  been  contemplated,  from  the 
language  used  in  the  policy,  that  it  should  become  void  for  an  occasional  ex- 
cess by  the  insured,  but  only  when  such  excess  had,  by  frequent  repetitions, 
become  a  habit." 

In  Union  Mut,  Life  In^.  Oo.^  the  policy  of  insurance  was  conditioned  to 
be  void  if  either  of  the  answers  to  the  following  questions  was  false  or  un- 
tra^:  Has  the  party  whose  life  is  to  be  insured  ever  been  intemperate?  Is 
tlie  p:irty  now  of  correct  and  temperate  habits?  The  answer  to  the  first 
question  was  in  the  negative,  and  that  to  the  second  was  in  the  affirmative. 
The  trial  court  told  the  jury  that  these  questions  were  not  whether  the  in- 
sured was  ever  drunk  or  whether  he  ever  used  intoxicating  liquors,  but 
whether  he  was  ever  intemperate;  that  is,  whether,  at  any  period  of  his  life, 
his  usual  and  daily  habits  were  such  as  to  constitute  and  render  liim  what  is 
known  as  an  intemperate  man, — a  man  Tiahitually  under  the  influence  of  in- 
toxicating liquor.  This  was  held  error,  and  the  judgment  was  reversed. 
Mr.  Justice  Johnson,  in  delivering  the  opinion  of  the  court,  said:  "An  oc- 
casional excess  in  the  use  of  intoxicating  liquor  does  not,  it  is  true,  constitute 
a  habit  or  make  a  man  intemperate,  within  the  moaning  of  this  policy;  but 
if  the  habit  has  been  formed,  and  is  indulged  in,  of  drinking  to  excess  and 
becoming  intoxicated,  whether  daily  and  continuously  or  periodioaily,  with 
sober  intervals  of  greater  or  less  length,  the  person  sddicted  to  such  a  habit 
cannot  be  said  to  be  of  temperate  habits,  within  the  meaning  of  this  policy. 
In  view  of  the  fact  that  the  evidence  strongly  tended  to  show  that  it  was  the 
habit  of  the  insured  to  indulge  to  excess  at  frequent  times,  and  did  not  tend 
to  show  a  case  of  daily  or  continuous  state  of  Intoxication,  this  charge  was 
clearly  misleading.  From  it  the  jury  might  well  understand,  and,  in  view 
of  the  whole  evidence,  we  think  may  reasonably  have  imderstood,  that  Charles 
Bief  was  of  correct^and  temperate  habits,  although  it  was  his  habit  to  get 
drunk  periodically  and  frequently,  with  sober  intervals  of  longer  or  shorter 
duration.  The  habit  of  using  intoxicating  liquors  to  excess  is  the  result  of 
indulging  a  natural  or  acquired  appetite,  by  continued  use,  until  it  becomes  a 
customary  practice.  This  habit  may  manifest  itself  in  practice  by  daily  or  pe- 
riodical intoxication  or  drunkenness.  Within  the  purview  of  these  questions 
it  mnst  have  existed  at  some  previous  time,  or  at  the  date  of  the  application ; 
but  it  is  not  essential  to  its  existence  that  it  should  be  continuously  practiced, 
or  that  the  insured  should  be  daily  and  habitually  under  the  influence  of 
liquor.  Whore  the  general  habits  of  a  man  are  either  abstemious  or  temper- 
ate, an  occasional  indulgence  to  excess  does  not  make  him  a  man  of  intem- 
perate habits;  but  if  the  habit  is  formed  of  drinking  to  excess,  and  the  appe- 
tite for  liquor  is  indulged  to  intoxication,  either  constantly  or  periodically,  no 
one  will  claim  that  his  habits  are  temperate,  thotigh  he  may  be  duly  sober  for 
longer  or  shorter  periods  in  the  intervals  between  the  times  of  his  debauches. " 

In  Swiok  V.  Home  Life  Fns.  Co.,*  the  case  being  before  Justice  Dillon  and 
Justice  Treat,  the  jury  were  instructed  as  follows:  "N'ow,  as  to  the  question 
respecting  intoxicating  liquors.  These  relate  to  the  habits  of  the  party.  The 
applicant  stated  that  he  had  never  been  addicted  to  the  excessive  or  intem- 

>  36  Ohio  St.  see.  *  2  IMU.  0.  C.  160. 
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perate  use  of  alcoholic  stimulants.  This  is  not  a  statement  that  be  bad  never 
been  addicted  to  the  use  of  intoxicating  liquors  at  all,  but  a  statement  that 
lie  had  never  been  addicted  to  the  excessive  and  intemperate  use  of  them; 
and  It  is  untrue  if  Henry  had,  and  only  in  case  he  hiul,  been  addicted  to  tlie 
excessive  or  intemperate  use  of  alcoholic  stimulants.  The  application,  in  an- 
swer to  other  questions,  stated  that  his  habits  were  uniformly  and  strictly 
sober  and  temperate,  and  that  he  did  not  habitually  use  intoxicating  drinks 
as  a  beverage.  These  questions  and  answers,  you  will  perceive,  relate  to 
the  habits  of  the  party  in  that  respect.  If  the  company  did  not  intend  to 
insure  any  person  who  used  intoxicating  liquors  at  all,  it  would  be  very  easy 
to  ask  such  a  question.  But  they  have  not  done  so.  The  occasional  use  of 
intoxicating  liquors  by  the  applicant  would  not  make  these  answers  untrue; 
nor  would  they  be  rendered  untrue  by  any  use  of  intoxicating  drinks  which 
did  not  make  his  habits  those  of  a  man  not  uniformly  and  strictly  sober  and 
temperate,  or  which  did  not  amount  to  habitual  use  of  such  drinks  as  a  bev- 
erage. " 

In  KnickerbocTcer  Life  Ins.  Co.  v.  Foley '  the  court  sustained  as  a  good  in- 
struction one  which  was  to  the  following  effect:  If  the  jury  finds  that  the 
habits  of  the  insured  at  the  time  of,  or  at  any  time  prior  to,  the  application 
were  not  temperate,  then  the  answer  made  by  him  to  the  questions,  "Are  you  a 
man  of  temperate  habits?  Have  you  always  been  so?"  were  untrue,  and  the 
policy  was  void;  but  if  the  jury  finds  that  his  habits,  in  the  usual,  ordinary, 
and  every-day  routine  of  life,  were  temperate,  then  such  representations  were 
not  untrue  within  the  meaning  of  the  policy,  although  they  may  find  that  he 
had  an  attack  of  delirium  tremens  resulting  from  an  exceptional  indulgence 
in  drink  prior  to  the  issuance  of  the  policy. 

In  Brockway  v.  Mutual  Benefit  Life  Ins.  Co.^  it  was  declared  that  the 
terms  "sober"  and  "temperate"  were  to  be  understood  in  their  ordinary  sense; 
'that  they  did  not  imply  total  abstinence;  that  a  moderate  and  temperate  use 
of  alcoholic  liquor  is  consistent  with  sobriety,  but  if  used  to  such  an  extent  as 
to  produce  frequent  intoxication  the  applicant  could  not  be  considered  sober 
and  temperate. 

In  Holterhoffw.  Muttial  Benefit  Life  Ins.  Co.,^  where  a  policy  of  life  in- 
surance contained  a  provision  that  in  case  the  assured  should  die  by  reason  of 
intemperance  from  the  use  of  intoxicating  liquors  the  policy  should  be  void, 
it  was  laid  down  that  death  must  be  the  natural  and  proximate  result  of  in- 
temperance from  the  use  of  intoxicating  liquors.  And  the  following  charge 
was  sustained:  "A  habit,  then,  as  generally  understood,  and  as  defined  by 
lexicographers,  is  a  disposition  or  condition  of  the  mind  or  body,  a  tendency 
or  aptitude  for  the  performance  of  certain  actions  acquired  by  custom,  or  a 
frequent  repetition  of  the  same  acts.  Habit  is  that  which  is  held  or  retained, 
— tlie  effect  of  custom  or  frequent  repetition.  Hence  we  speak  of  good  liabits 
and  bad  habits.  Frequent  drinking  of  spirits  leads  to  habits  of  intemper- 
ance, etc.  Adopting  this  interpretation  of  the  phrase  used  in  the  present  in- 
stance, and  applying  it  to  the  state  of  facts  as  claimed  to  be  proven,  1  have  to 
say  to  the  jury  tliat  if  they  find  from  the  evidence  that  at  the  time  the  ap- 
plication was  made,  or  subsequently,  the  deceased  had  an  appetite  for  intoxi- 
cating drinks  to  such  an  extent  that  a  single  indulgence  necessarily  insti- 
gated him  to  a  repetition  of  it,  and  led  him  into  what  have  been  called  ''sprees,* 
and  these  sprees  were  frequent,  and  rendered  him  incapable  of  controlling  his 
appetite  while  they  continued,  then,  although  there  were  intervals  during 
which  he  remained  entirely  sober,  there  was  such  a  repetition  of  acts  of  drink- 
ing as  amounted  to  a  habit." 

In  Miller  v.  Mutual  Benefit  Ins.  Co.*  it  was  held  that  evidence  that  the 
plaintiff's  decedent  died  from  a  cause  occasioned  or  produced  by  an  excess- 
ill  Fed.  Hep.  766.       «9Fed.  Rep.  249.       » 3  Ins.  Law  J.  854.       *34  lows,  222. 
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ive  use  of  intoxicating  liquors,  would  support  the  defense  that  he  died  froid 
intemperance.  The  policy  contained  a  condition  making  it  void  if  the  person 
insured  should  die  "bj  reason  of  intemperance  from  the  use  of  intoxicating 
liquors."  In  one  of  his  debauches,  having  passed  several  days  at  a  saloon 
drinking,  he  was  taken  home,  a  physician  was  called,  and  he  was  found  to  be 
Buffering  from  delirium  tremens.  In  his  delirium  he  escaped  from  those  hav- 
ing charge  of  him  and  ran  through  the  streets  in  inclement  weather,  in  his 
underclothes.  This  brought  on  congestion  of  the  lungs  and  resulted  in  death. 
The  court  held  there  could  be  no  recovery  upon  the  policy. 

In  Knecht  v.  Mutual  Life  Ins.  CoJ  the  policy  contained  a  provision  like 
this:  If  any  of  the  statements  or  declarations  made  in  the  application  for 
tbia  policy,  upon  the  faith  of  which  this  policy  is  issued,  shall  be  found  in 
any  respect  untrue,  then,  aiid  in  every  such  case,  this  policy  shall  be  null 
and  void.  In  his  application  the  applicant  had  declared  "that  he  does  not 
now,  nor  will  he,  practice  any  pernicious  habit,  which  obviously  tends  to  the 
shortening  of  life."  It  appeared  in  evidence  that  at  the  time  of  making  the 
application  the  applicant  was  of  correct  and  temperate  habits,  but  that  some 
years  afterwards  he  became  addicted  to  the  use  of  intoxicating  drinks,  and 
was  finally  attacked  with  delirium  tremens,  from  which  attack  he  died.  The 
court  held  that  the  policy  was  not  invalidated.  The  clause  of  the  application 
above  alluded  to,  it  was  said,  evidently  referred  to  a  state  of  things  existing 
at  the  time  the  policy  was  issued,  and  as  such  contained  no  untrue  statement; 
bis  declaration  as  to  bis  future  intentions  not  being  false  at  the  time  it  was  . 
made. 

In  Gartside  v.  Connecticut  Mut.  Life  Ins.  Co.*  it  was  held  that  where  an 
insured  person  was  shown  to  have  been  intemperate  after  the  policy  of  insur- 
ance was  issued,  the  presumption  was  that  he  became  so  after  the  date  of  the 
policy. 

In  Odd  Fellows'  Mut.  Life  Ins.  Co.  v.  Rohkopp »  the  policy  was  condi- 
tioned to  be  void  if  the  insured  "should  become  so  far  intemperate  as  to  se- 
riously or  permanently  impair  his  health,  or  induce  delirium  tremens."  It 
appeared  in  evidence  that  the  insured  had  become  habitually  intemperate,  and 
had  been  so  for  years.  It  was  held  that  this  fact,  standing  by  itself,  was  of  no 
account.  It  was  necessary  to  show  in  addition  that  bis  health  bad  been  seri- 
ously or  permanently  Impaired  thereby. 

In  Hartwell  v.  Alabama  Gold  Life  Ins.  Co.*  tlie  supreme  court  of  Louisi- 
ana held  that  a  policy  of  life  insurance  would  be  annulled  when  the  insured 
had  made  misrepresentations  to  the  insurer  as  to  his  habits  of  drinking,  al- 
though he  himself,  in  making  the  declarations,  may  have  acted  in  good  faith, 
and  not  have  intended  any  deception. 

In  SMder  v.  Railway  Passenger  Assurance  Co.*  an  accidental  insurance 
policy  contained  a  clause  providing  that  no  claim  should  be  made  thereunder 
where  the  death  or  injury  may  have  happened  while  the  insured  was,  or  in 
consequence  of  his  having  been,  under  the  Influence  of  intoxicating  drink. 
It  appeared  in  evidence  that  he  had  been  killed  by  a  pistol  shot;  and  the 
court  held  that  if  death  occurred  while  he  w^as  under  the  influence  of  intox- 
icating drink,  that  fact  alone  avoided  the  policy,  without  regard  to  the  'ques- 
tion whether  that  condition  was  the  natural  and  reasonable  cause  of  death,  or 
in  any  manner  contributed  thereto.  HiaiKY  Wade  RooEits. 

» 90  Pa.  St.  118.  »  94  Pa.  St.  59.  »66  N.  Y.  441. 

'  8  Mo.  App.  593.  *  11  Ins.  Law  J.  897. 
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Davbt  V.  MTSk  Life  Ins.  (Jo. 

{OreuU  Court,  D.  New  Jerty.    March  25, 1884) 

Komnr  tob  a  Nbw  Tbiai.— Jusors  Jcdobb  of  tbb  Facts. 

A  motion  for  a  new  trial,  on  the  ground  that  the  verdict  was  against  the 
weight  of  evidence,  should  not  be  granted  if  it  appears  that  the  verdict,  though 
unexpected,  could  by  possibility  have  been  given  consistently  with  facts  in  the 
case  and  the  court's  instructions. 

On  Application  for  Rule  to  Show  Cause. 

A.  Q.  Keatbey,  lor  the  motion. 

John  Linn,  contra. 

Nixon,  J.  This  is  an  application  for  a  rale  to  show  oanse  why  a 
new  trial  should  not  be  granted  upon  the  ground  that  the  verdict  was 
against  the  weight  of  evidence.  See  ante,  482.  It  rarely  happens 
that  a  court  is  justified  in  setting  aside  the  action  of  a  jury  on  issues 
of  fact,  in  the  absence  of  proof  of  fraud  or  palpable  mistake,  where 
there  is  any  evidence  to  sustain  the  verdict.  A  trial  by  jury  is  the 
constitutional  right  of  the  American  citizen,  and  courts  may  not  in- 
fringe upon  this  right  by  undertaking  to  nullify  the  acts  of  the  jurors 
by  setting  aside  their  deliberate  judgment  in  cases  where  the  judges, 
under  the  evidence,  would  have  peached  a  different  conclusion.  It  is 
conceded  that  the  verdict  rendered  in  this  case  was  not  expected,  bat 
there  is  one  view  of  the  facts  upon  which  it  may  probably  be  sus- 
tained. In  construing  the  provisions  of  the  policy  of  insurance  on 
which  the  suit  was  brought,  the  court  instructed  the  jury  that  they 
bad  the  right  to  hold  that  proof  of  a  single  instance  of  the  excessive 
use  of  alcoholic  liquors,  although  it  resulted  in  death,  should  not  be 
regarded  as  the  intemperance  referred  to  in  the  policy,  by  which  the 
health  of  the  insured  was  impaired.  The  jury  may  have  regarded 
the  proof  of  the  free  use  of  brandy  and  gin  on  the  night  of  the  sick- 
ness which  terminated  in  death  as  an  exceptional  case,  growing  out 
of  the  surrounding  condition  and  circumstances,  and  may  not  have 
given  as  much  importance  to  the  testimony  of  drinking  at  other  times 
as  the  defendants  were  disposed  to  do. 

We  have  carefully  read  the  testimony,  and  do  not  perceive  bow  any 
additional  light  can  be  shed  on  the  case  by  granting  the  rule  to  show 
cause,  and  the  application  is  therefore  refused. 
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Abbott  and  others  v.  Wobthhtoton,  Colleotor. 
{OireuU  Court,  D.  Mattaehutetu.    June  7, 1884.) 

Customs  Ddtibs.— Swedish  Iron  Nail-Rods. 

Swedish  iron  naU-rods  sliould  be  classified  as  a  description  of  rolled  and  ham- 
mered iron>  not  otherwise  provided  fur,  and  so  subject  to  a  duty  of  one  and 
one-fourth  cents  a  pound. 

At  Law. 

Chas,  Levi  Woodbury,  for  plaintiff.  Geo.  P,  Sanger,  U.  S.  Atty., 
for  defendant. 

Colt,  J.  The  colleotor  assessed  duty  at  the  rate  of  one  and  one- 
half  cents  per  pound,  on  an  importation  of  Swedish  iron  nail-rods, 
under  Schedule  E,  §  2504,  Bev.  St.,  as  bar  iron,  rolled  or  hammered. 
The  plaintiffs  claim  that  the  article  is  only  liable  to  a  duty  of  one  and 
one-fonrth  cents  per  pound,  either  as  a  description  of  rolled  and  ham- 
mered iron  not  otherwise  provided  for,  or  as  coming  under  the  simil- 
itude clause  of  section  2499,  Bev.  St.,  as  resembling  scroll  iron.  The 
case  was  h^ard  by  the  court,  jury  trial  being  waived.  The  evidence 
shows  that  the  importation  is  known  commercially  as  nail-rods,  and 
that,  in  a  commercial  sense,  nail-rods  are  not  bar  iron.  The  article 
is  made  and  used  for  a  special  purpose,  and  known  in  commerce  by 
a  distinct  name.  It  further  appears  that  in  the  act  of  1842,  and  in 
some  previous  acts,  nail-rods  are  specifically  designated  as  such,  so 
that  congress  in  the  tariff  laws  has  recognized  nail-rods  as  distinct 
from  bar  iron,  or  iron  in  bars.  Nail-rods,  having  acquired  a  specific 
commercial  designation  among  traders  and  importers,  and  having 
been  designated  by  a  specific  name  in  previous  tariff  legislation,  would 
not  properly  come  under  the  general  term  bar  iron  in  the  Revised 
Statutes,  but  should  be  classified  as  a  description  of  rolled  and  ham- 
mered iron  not  otherwise  provided  for,  and  so  subject  to  a  duty  of 
one  and  one-fourth  cents  a  pound. 

We  think  this  case  clearly  within  the  rules  laid  down  in  Arthur  y, 
Morrison,  96  U.  S.  108,  and  Arthur  v.  Lahey,  Id.  112,  and  that  judg- 
ment should  be  entered  for  the  plaintiffs. 
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JsFFBiES  V.  BABTiiBTT  and  another.* 

{C'iraua  Court,  IT.  D.  Georgia.    March,  1884.) 

I)AIIKRt)FTCT  JUBIBDICnON — ErEMPTKD  PbOPERTY. 

When  exempted  property  U  designated  and  set  apart  to  the  bankrupt,  ander 
the  orders  of  tbe  bankruptcy  court,  as  such  property  does  not  pass  to  the  as- 
signee, and  docs  not  further  concern  the  court  nor  the  estate,  the  conrt  has  not 
jurisdiction  to  defend  such  property  from  adverse  liens  that  may  or  may  not 
be  extinguished  by  the  bankruptcy. 

Appeal  in  Equity. 
■  Boyton,  Harrison  dt  Peeplea,  for  plaintiff. 

Bartlett  db  Hoke  Smith  for  defendant. 

Pardee,  J.  The  Boit  was  instituted  in  the  district  court  for  an  in- 
junction to  restrain  the  defendants  from  executing  an  old  judgment 
lien  against  the  homestead  property  setoff  to  plaintiff  by  his  assignee 
in  bankruptcy,  in  the  bankruptcy  proceedings  Ex  parte  Jeffries,  pend- 
ing then  and  now  in  the  district  court.  A  temporary  injunction  was 
issued  by  the  district  court  on  the  bill  and  exhibits  in  1879,  and  was 
dissolved  ou  the  same  showing,  except  in  an  unimportant  particular, 
March  7,  188E.  Tlie  case  is  brought  up  to  review  the  correctness  of 
this  last  order. 

The  case  made  by  the  bill  and  exhibits  is  this :  October  28, 1861, 
the  defendant  Bartlett  obtained  in  the  Jasper  county  superior  court 
a  judgment  against  complainant  for  the  sum  of  $1,000  and  costs, 
which  judgment  is  unsatisfied.  May  24, 1873,  complainant  was  ad- 
judged a  bankrupt  on  his  own  petition  by  the  order  and  judgment  of 
the  United  States  district  court  for  this  district,  and  an  assignee  was 
duly  appointed,  and  in  due  course  said'  assignee,  under  section  5045, 
Bev.  St.,  duly  set  off  to  complainant  certain  lands  described  as  a 
homestead  and  exemption  under  the  Georgia  law,  on  which  lands 
complainaDt,  who  is  the  head  of  a  family,  now  resides ;  that  there- 
after, in  1874,  complainant  applied  for  a  discbarge  in  bankruptcy, 
but  several  creditors  filed  oppositions  thereto,  and  the  matter  of  dis- 
charge is  still  pending;  that  the  defendant  Bartlett,  though  duly 
notified,  never  proved  his  debt  nor  appeared  in  the  bankruptcy  pro- 
seedings;  and  that  in  December,  1878,  he  sued  out  a  writ  of  ^«ri 
t'acias  on  the  judgment  aforesaid,  in  the  superior  court  of  Jasper 
county,  and  levied  on,  and  will  proceed  to  advertise  and  sell,  the 
homestead  exemption  so  set  off,  aforesaid,  and  also  100  acres  of  the 
same  tract  which  complainant  had  transferred  to  certain  lawyers 
named,  to  pay  costs  and  attorneys'  fees  in  bankruptcy. 

By  the  law  of  Georgia  existing  at  and  before  the  homestead  ex- 
emption law  of  Georgia,  and  prior  to  the  bankruptcy  law  of  1867,  it 
seems  that  the  said  judgment  was  a  lien  upon  the  land  aforesaid  at 

>Ueported  by  Joseph  P.  Hoi  nor,  Esq.,  of  the  Mew  Orleans  bar. 
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the  time  complainant  was  adjudicated  a  bankrupt,  and  nnless  the 
lien  has  been  discharged  by  the  bankruptcy  proceedings,  it  is  still  in 
full  force.  The  injunction  sought  was  to  restrain  the  defendant 
Bartlett  from  executing  his  lien  upon  the  property  aforesaid  nntil 
the  question  of  complainant's  dischat^e  in  bankmptoy  should  be  de- 
cided, and  in  the  event  of  the  discharge  being  granted,  to  perpetually 
enjoin  the  execution  of  the  judgment. 

Three  grounds  are  assigned  in  the  motion  to  dissolve  the  injunc- 
tion :  (1)  Because  the  same  matter  was  brought  into  controversy  be- 
tween substantially  the  same  parties  by  a  bill  i&led  June  26, 1873,  on 
which  an  injunction  was  granted  June  26, 1873,  which  injunction  was 
dissolved  on  the  merits,  which  dissolution  was  and  is  an  adjudi- 
cation of  all  the  questions  in  controversy;  (2)  because  there  is  no 
equity  in  the  bill;  (3)  because,  if  there  ever  was  equity  sufficient  to 
uphold  the  grant  of  an  injunction,  the  same  was  dependent  upon  the 
element  of  time,  and  ample  time  has  long  since  elapsed  within  which 
to  settle  the  question  of  the  bankrupt's  discharge,  and  the  said  ques- 
tion has  been  left  open,  and  is  still  open,  by  reason  of  his  failure  to 
prosecute  his  application  with  due  diligence. 

The  district  court  dissolved  the  injunction,  because  it  was  of  opin- 
ion that,  sitting  as  a  court  of  bankruptcy,  it  had  no  jurisdiction  "to 
interfere  with  the  dispute  or  controversy  between  the  parties  as  to 
whether  or  not  the  exemption  set  aside  to  the  bankrupt  by  the  as- 
signee is  subject  to  the  lien  of  the  defendant's  judgment." 

There  is  nothing  in  the  record  in  this  court  to  show  any'previoas 
litigation  between  the  parties  on  the  subject-matter  involved,  and  the 
questions  for  decision  are  (1)  that  stated  in  the  order  of  the  district 
court  brought  up  for  review,  to-wit,  is  the  controversy  within  the 
jurisdiction  of  the  bankrupt  court?  and  (2)  is  the  case  one  for  the 
exercise  of  equitable  remedies  ? 

By  the  terms  of  law,  (Bev.  St.  §  5045,)  "these  exceptions  shall 
operate  as  a  limitation  upon  ihe  conveyance  of  the  property  of  the 
bankrupt  to  his  assignee ;  and  in  no  case  shall  the  property  hereby 
excepted  pass  to  the  assignee,  or  tA«  title  of  the  bankrupt  thereto  be 
impaired  or  affected  by  any  of  the  provisions  of  this  title;  and  the  de- 
termination of  the  assignee  in  the  matter  shall,  on  exception  taken, 
be  subject  to  the  final  decision  of  the  said  court. " 

From  this  it  would  seem  that  the  jurisdiction  of  the  bankruptcy 
court  begins  and  ends  in  regard  to  excepted  or  exempted  property  in 
reviewing  and  controlling  the  assignee  in  designating  and  setting 
apart  such  property,  and  that  property  designated  and  set  apart  does 
not  pasa  to  the  assignee,  nor  is  it  subject  to  be  administered  by  the 
court  as  a  part  of  the  bankrupt  estate.  See  Bump,  (7th  Ed.)  144,  and 
Id.  466  et  seq.,  for  oases  cited.  If  such  exempted  property  can  be 
said  to  be  brought  into  the  bankrupt  court  at  all,  then,  when  it  has 
been  designated  and  set  apart  by  the  assignee,  it  has  been  adminis- 
tered, and  has  passed  out  of  the  possession  and  control  of  the  court. 
T.20,no.8— 32 
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After  property  has  been  admiaiatered  upon  by  the  bankruptcy  court 
and  disposed  of,  and  neither  the  assignee  nor  the  creditors  have  any 
further  interest  therein,  the  bankruptcy  ought  not  to  stand  as  a  war- 
rantor, and  by  injunctions  protect  the  property  from  assaults  in  other 
courts  at  the  suit  of  persons  who  may  claim  liens  thereon  or  title 
thereto.  See  Adamt  v.  Crittenden,  4  Woods,  618;  S.  0.  17  Fed. 
Bbp.  48. 

The  general  jurisdiction  of  the  district  courts,  as  courts  of  bank- 
ruptcy, is  determined  by  section  4972,  Bev.  St.,  which  provides  that 
it  shall  extend  (1)  to  all  oases  and  controversies  arising  between 
the  bankrupt  and  any  creditor  or  creditors  who  shall  claim  any  debt 
or  demand  under  the  bankruptcy;  (2)  to  the  collection  of  all  the  as- 
sets of  the  bankrupt;  (3)  to  the  ascertainment  and  liquidation  of  the 
liens  and  other  specific  claims  thereon,  (on  the  assets  of  the  bank- 
rupt;) (4)  to  the  adjustment  of  the  various  priorities  and  conflicting 
interests  of  all  parties;  (5)  to  the  marshaling  and  disposition  of  the 
different  funds  and  assets,  so  as  to  secure  the  rights  of  all  parties, 
and  due  distribution  of  the  assets  among  all  the  creditors;  (6)  to  all 
acts,  matters,  and  things  to  be  done  under  and  in  virtue  of  the  bank- 
ruptcy, until  the  final  distribution  and  settlement  of  the  estate  of  the 
bankrupt,  and  the  close  of  the  proceedings  in  bankruptcy.  This  ex- 
tensive jurisdiction  undoubtedly  includes  everything  necessary  to  set- 
tle, administer,  and  distribute  the  estate  of  the  bankrupt,  but  does 
not  go  so  far  as  to  extend  to  controversies,  although  against  the  bank- 
rapt,  with  which  the  court,  nor  the  assignee,  nor  the  creditors  before 
the  court,  have  any  concern.  Outside  of  protecting  the  estate  of  the 
bankrupt,  and,  in  some  cases,  the  person  of  the  bankrupt,  the  bank- 
.  ruptcy  court  cannot  interfere  with  proceedings  in  other  tribunals, 
although  the  matters  in  controversy  depend  upon  the  regularity,  force, 
and  effect  of  proceedings  had  in  the  bankruptcy  court.  If  property 
has  been  sold  by  order  of  the  bankrupt  court,  the  purchaser  will  not 
be  protected  from  suits  by  parties  clai-ming  adverse  liens,  or  adverse 
title,  ^f  a  bankrupt  receives  bis  discharge,  and  suits  are  prosecuted 
against  him  on  discharged  debts,  the  bankruptcy  court  cannot  inter- 
fere. And  so,  I  think,  that  when  exempted  property  is  designated 
and  set  apart  to  the  bankrupt  under  the  orders  of  the  bankruptcy 
court,  as  such  property  does  not  pass  to  the  assignee,  and  does  not 
further  concern  the  court  nor  the  estate,  the  court  has  not  jurisdic- 
tion to  defend  such  property  from  adverse  liens  that  may  or  may  not 
be  extinguished  by  the  bankruptcy. 

For  these  reasons  I  am  disposed  to  concur  with  the  district  judge 
in  the  opinion  that  the  court  has  no  jurisdiction  to  determine  the 
controversy.  There  would  be  no  doubt  on  this  point  if  the  complain- 
ant had  received  or  be9n  refused  his  discharge,  and  the  bankruptcy 
proceedings  in  this  case  bad  been  closed.  And  that  the  question  of  his 
discharge  is  not  determined,  and  his  ease  in  bankruptoy  wound  op, 
appears  to  be  the  result  of  his  own  negligence.     His  application  for 
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discharge  was  made  in  1874,  and  opposition  made  thereto  in  March 
of  that  year,  and  action  thereon  has  been  postponed  and  oontinned 
for  now  10  years,  and  no  excuse  is  shown  or  soggested  for  this  delay. 
The  bill  seems  to  be  without  equity,  and  its  further  retention  in  the 
district  court,  even  if  the  court  had  jurisdiction,  would  work  hard- 
ship to  the  defendants,  who  are  entitled  to  have  an  adjudication  of 
their  rights  under  their  lien,  which  is  now  over  20  years  old.  ' 
The  order  of  the  district  court  will  be  affirmed. 


In  re  Nbglbt,  Bankrupt.' 
(Dittriet  Oourt,  W.  D.  Ptnntylmnia.    May  14, 1884.) 

Babkbdptct— Actios  in  State  Court— Injonction. 

The  bankrupt  court  will  not  restrain  by  an  injunction  an  action  brought  in 
the  state  court  by  a  creditor  seeking  to  recover  his  whole  debt  from  a  bankrupt 
who  haa  eSected  a  composition. 

In  Bankruptcy.    Sur  motion  for  an  injunction  to  restrain  proceed- 
ings at  law. 

On  the  second  day  of  December,  1876,  D.  G.  Negley  filed  bis  petition 
for  adjudication  in  bankruptcy.  Among  the  creditors  in  his  sched- 
ules appea.dd  "H.  C.  Kelsey,  Erie,  Pennsylvania,  dealer  in  ice,"  for 
$1,500,  on  a  promissory  note  dated  May  1, 1876,  at  Pittsburgh,  Penn- 
sylvania, due  November  4,  1876,  drawn  by  the  firm  of  Negley  Bros. 
&  Cunningham,  indorsed  by  B.  H.  Negley  and  D.  G.  Negley,  for  ice. 
On  the  twenty-seventh  day  of  November,  1876,  suit  had  been  brought 
on  this  note,  and  also  on  a  book  account,  for  about  $66.55,  at  No. 
1,071,  December  term,  1876,  in  the  court  of  common  pleas.  No.  1,  of 
Allegheny  county,  Pennsylvania,  by  the  Erie  Ice  Gompany  against 
Negley  Bros.  &  Cunningham,  and  judgment  was  obtained  by  defend- 
ant, 06  December  11,  1876,  for  $1,575.95.  On  December  16,  1876, 
the  bankrupt  presented  a  petition  for  a  composition  under  the  pro- 
visions of  the  bankrupt  law.  Among  the  creditors  named  in  the 
schedule  appeared  "H.  C.  Kelsey,  Erie,  Pa.,  $1,500."  This  composi- 
tion was  effected,  but  the  bankrupt  was  unable  to  comply  with  its 
terms,  and,  on  November  5,  1881,  presented  a  petition  for  a  meeting 
of  creditors  to  vary  the  composition  previously  accepted.  On  the 
schedule  presented  at  that  meeting  appeared  "Kelsey,  H.  G.,  (Erie  Ice 
Company,)  Erie,  Pa.,  $1,315.62."  This  meeting  was  held,  and  a 
composition  effected.  When  the  amount  of  composition  was  tendered  , 
to  these  creditors  they  refused  to  accept  it,  and  a  scire  facias  was  is- 
sued on  June  1, 1882,  to  revive  the  lien  of  the  judgment  at  No.  1,071, 
December  term,  1876,  which  is  still  pending.     The  bankrupt,  there- 

iFrom  the  Pittsburgh  Legal  Journal. 
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fore,  presented  his  petition  in  this  oonrt,  asking  for  an  injunction  to 
restrain  said  creditors  and  their  counsel  from  farther  prosecating  their 
scire  facias  in  said  case. 

W.  K.  Jennings,  for  the  bankrupt. 

€.  C.  Dickey  and  George  Shiras,  Jr.,  for  the  creditors; 

AcHESON,  J.  Mr.  Blnmenstiel,  in  his  treatise  on  the  Law  and  Prac- 
tice in  Bankruptcy,  at  page  452,  says : 

"If,  however,  the  time  stipulated  in  the  resolutions  for  the  payment  of  the 
composition  has  passed,  tlie  court  will  not  restrain  any  action  brought  by  a 
creditor  who  may  seek  to  recover  his  whole  debt,  notwithstanding  the  settle- 
ment. The  debtor,  in  such  a  case,  will  be  left  to  interpose  such  defense  by 
pleading  the  resolutions,  or  otherwise,  as  he  may  deem  advisable." 

This  doctrine  is  reasonable,  and  is  fully  supported  by  the  authori- 
ties cited  by  this  author,  one  of  which  is  a  decision  of  the  late  Judge 
Ketcham.  In  re  Lytle,  14  N.  B.  B.  457.  In  the  analogous  case  of 
an  execution  against  a  discharged  bankrupt  it  is  held  that  )>ae  bank- 
rupt court  will  not  interfere  by  injunction,  (Penny  v.  Taylor,  10  N. 
B.  B.  200,}  nor  will  the  bankrupt  court  protect,  by  injunction,  the 
vendee  of  the  bankrupt's  property  sold  by  the  assignee  from  hostile 
•claims.  Adams  v.  Crittenden,  17  Fed.  Ebp.  42.  In  the  present  case 
it  is  not  to  be  doubted  that  the  state  courts  will  give  proper  effect  to 
the  composition  in  bankruptcy. 

And  now.  May  14, 1884,  the  motion  for  an  injunction  is  dismissed 
without  prejudice  to  the  right  of  the  bankrupt  to  set  up  the  composi- 
tion in  bankruptcy  by  plea  or  otherwise. 


UNiTEn  States  v.  Baboeb. 

{IHtMet  Court,  W.  I).  Pennsylvania.    June  3, 1884.) 

-Gbikinai.  Law— BsmBsioK  of  Foni-ETTSD  Bbcognizanoes. 

Daring  the  term  at  which  a  recognizance  in  a  criminal  cause  is  forfeited  the 
court  will  take  ofE  the  forfeiture  where  substantia]  justice  is  thereby  subserved, 
althoujrh  the  case  may  not  be  strictly  within  the  letter  of  section  1020  of  the 
Revised  Statutes,  relating  to  the  remission  of  forfeited  recognizances. 

Sur  Bule  to  Show  Cause  why  forfeiture  of  recognizance  should  not 
be  taken  off. 

Wm.  A.  Stone,  for  the  United  States. 

Htigh  W.  Weir  and  J.  M.  Garrison,  for  defendant. 

AoBESON,  J.  During  the  term  when  it  is  rendered  or  entered  of 
record,  a  judgment  or  an  order,  however  conclusive  in  its  character, 
is  under  the  control  of  the  court  pronouncing  it,  and  may  then  be 
set  aside,  vacated,  or  modified.  Branson  v.  Schtdten,  104  U.  8.  410. 
Upon  this  principle,  I  think  the  court  has  the  power  to  take  off  the 
forfeiture  of  the  recognizance  in  this  case,  although  it  may  not  be 
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striotlj  within  the  letter  of  section  1020  of  the  BeTised  Statutes.  The 
recognizance  here  was  taken,  not  for  the  defendant's  appearance  for 
trial,  which  strictly  seems  to  be  the  case  contemplated  by  section 
1020,  bat  after  trial  and  conviction,  and  was  conditioned  for  the  de- 
fendant's appearance  on  the  first  day  of  the  present  (May)  term,  to 
abide  the  sentence  of  the  ooart.  He  did  not  appear  then,  but  did 
subsequently  during  the  term,  and  was  sentenced.  The  party  mak- 
ing^application  for  the  remission  is  the  bail,  who  cei^tainly  was  guilty 
of  no  "willful  default,"  however  it  may  have  been  with  the  defendant 
himself.  Public  justice  does  not  require  the  penalty  to  be  enforced 
if  the  defendant  pay  his  fine  and  costs.  The  case  is  within  the  spirit 
and  reason  of  the  said  section  1020,  and  substantial  justice  will  be 
subserved  by  remitting  the  forfeiture  upon  terms. 

And  now,  June  3, 1884,  it  is  ordered  that  the  forfeiture  of  said  re- 
cognizance be  taken  off  and  the  penalty  remitted,  upon  condition  that 
the  defendant  pay  the  fine  imposed  on  him,  and  the  costs  of  prosecu- 
tion. 


Palmkb  V,  Tbatebs. 

{Oireuit  Court,  8.  D.  New  York.    June  6, 1884.) 

Patents  foe  Isvkntion — Thkbatenino  Suits  for  Inpmnqement — Injitnotioh. 
Conrts  of  equity  have  no  jurisdiction  of  libel  or  slander  aSectiag  title  to  a 
patent  or  patent-right,  or  any  other  slander  or  libel,  unless  threatened  or  ap- 
prehended repetition  make  preventive  relief  proper  and  necessary.    The  rem- 
edy for  past  injuries  of  that  nature  is  an  action  at  law. 

In  Equity. 

E^win  H.  Brown,  for  orator. 

Liouit  W.  Froit,  for  defendant. 

Wheeler,  J.  This  suit  is  brought  upon  written  representations  to 
dealers  in  hammocks  that  hammocks  made  by  the  orator  infringe  a 
patent  of  the  defendant,  and  threats  of  suit  for  the  infringement,  con- 
tained in  letters  from  the  defendant's  attorneys  addressed  to  such 
dealers.  The  bill  does  not  allege  that  the  defendant  threatens,  nor 
Ijhat  the  orator  believes  he  intends  to  continue  such  representations 
or  threats,  nor  even  that  the  orator  fears  he  will.  The  proof  does  not 
go,  in  this  respect,  beyond  the  bill.  These  representations  by  letters 
addressed  to  persons  or  firms  do  not  import  that  they  are  to  be  con- 
tinued, as  circulars  or  advertisements  inserted  in  stated  continuous 
publications  might,  but  each  is  complete  in  itself  and  stands  by  itself. 
Courts  of  equity  have  no  jurisdiction  of  libel  or  slander  affecting  title 
to  property  or  property  rights,  or  any  other  slander  or  libel,  unless 
threatened  or  apprehended  repetition  makes  preventive  relief  proper 
and  necessary.     The  remedy  for  past  injuries  of  that  nature  is  un- 
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derstood  to  be  wholly  at  law.  On  the  allegations  and  proofs  here, 
the  orator  might,  and  might  not,  be  entitled  to  maintain  an  aotion  at 
law  for  these  representations  and  threats  and  their  consequent  dam- 
age. But  whether  he  would  or  not,  he  is  not  entitled  to  maintain  a 
suit  in  equity  merely  for  an  account  of  such  damage.  An  account 
might  follow,  as  it  does  in  patent  and  other  cases,  if  the  equitable 
right  to  an  injunction  was  made  out.  There  must  be  some  ground 
for  equitable  relief  before  a  court  of  equity  will  grant  any  relief.  N. 
¥.  Guaranty  Co.y.  Memphis  Water  Co.  106  U.  8.  205;  S.  0.  2  Sup. 
Ct.  Bep.  279.  No  ground  for  such  relief  is  claimed  here,  except  the 
right  to  an  injunction;  and  no  ground  for  an  injunction  appears,  for 
nothing  a  court  of  equity  would  prevent  is  shown  to  be  impending. 
Let  there  be  a  decree  dismissing  the  bill  of  complaint,  with  costs. 


CONSOLIDATBD   EliECTBIO   LlOHT    Go.  V.  BbDSH-SwAN   EutOTRtO 

Light  Co. 

{Cirevit  Court,  S.  1).  New  York.    June  10, 1884.) 

FaTBNT— FLEASmO— HDLTIPARIiDUSSBSS— iNFBinOEMENT  OF  SEPABATB  AHD  DIS- 
TINCT Patent 

UpoQ  the  alleged  infringement  of  Are  distinct  patents  by  tlie  use  of  one  ma- 
chine, eacli  of  tlie  five  inventions  being  capable  of  separate  use  independent 
of  the  others,  the  trial  as  to  the  validity  of  each  patent,  and  the  infringement 
as  well,  must  be  separate  from  trials  as  to  the  validity  and  infringement  of  the 
others,  and  upon  distinct  issue  as  to  each. 

In  Equity. 

Amo8  Broadnax,  for  orator. 

William  C.  Witter,  Eugene  H.  Lewis,  and  Samuel  A.  Duncan,  for  de- 
fendant. 

Wheeleb,  J.  This  is  an  amended  bill  brought  upon  five  different 
patents, — oiie  for  an  electric  lighting  system,  one  for  an  improved  reg- 
ulator for  electric  lights,  one  for  an  improvement  in  electric  lamps, 
one  for  an  improvement  in  carbons  for  electric  lights,  and  one  for  an 
improvement  in  the  treatment  of  carbons  for  electric  lights, — and  is  de- 
murred to  for  multifariousness.  The  bill  alleges  that  the  patented  in- 
ventions are  capable  of  being  used  conjointly;  that  the  orator  makes, 
uses,  and  sells  conjointly,  as  parts  of  the  same  electric  lighting  system, 
each  and  all  of  said  inventions  in  some  essential  and  material  parts 
thereof ;  that  the  defendant  is  infringing  each  and  all  of  these  patents 
by  making,  selling,  and  using  each  and  all  of  said  inventions  con- 
jointly, in  a  system  of  electric  lighting,  the  same  substantially  as  that 
of  the  orator.  The  titles  of  the  patents,  as  well  as  the  patents  them- 
selves, of  which  profert  is  made,  show  that  these  inventions  may  be 
used  separately^  and  operate  independently,  with  respect  to  each 
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other.    Any  of  them  might  be  infringed  without  infringing  any  of  the 
'  others.     The  trial  of  the  validity  of  each,  and  of  the  infringement  of 
each,  must  be  separate  from  that  of  the  others,  upon  distinct  issaes 
'  as  to  each.     The  facts  may  be  proved  by  the  same  witnesses,  bat,  if 
so,  it  will  be  on  account  of  identity  of  persons  in  connection  with  the 
subject  rather  than  because  of  the  sameness  of  the  issaes  involved  in 
the  subject.     That  they  are  used  in  the  same  system  does  not  change 
the  nature  of  the  issues  to  be  tried.     They  are  distinct  parts  of  the 
system.    Each  patent  is  for  a  distinct  machine,  or  process,  or  man- 
ufacture, and  must  stand  or  fall  as  such ;  and  the  infringement  of 
each  must  or  may  be  a  separate  trespass.    The  bill  apparently  covers 
as  many  causes  as  there  are  patents,  when  it  should  cover  but  one. 
Hayet  v.  Dayton,  18  Blatohf.  420;  S.  C.  8.  Fed.  Rep.  702. 
The  demurrer  is  sustained  and  the  bill  adjudged  insufficient. 


Untermeteb  r.  Jbannot  and  others. 

(Circuit  Court,  8.  D,  Ntw  York.    .Tune  6, 1884.) 

Patent  Law — DBSioir — Fiourbs  in  Rrlief — Pkotoorafr. 

The  prominent  claim  in  a  patent  design  being  flKUi'es  in  relief,  a  photograph 
of  tbe  design,  since  il  does  not  show  the  relief,  does'not  sufficiently  descrioe  the 
design  in  tbe  absence  of  a  minoto  de^ription  in  the  speciflcsiions. 

In  Equity. 

Rowland  Cox,  for  orator. 

Birdseye,  Cloyd  dk  Bayle$t,  for  defendants. 

WaEBiiBB,  J.  This  suit  is  brought  upon  design  patent  No.  12,486,  ^ 
dated  September  20,  1881,  and  granted  to  the  orator  for  a  watch- 
case.  The  design  conRists  in  the  representation  of  a  locomotive  en- 
gine and  tender  upon  a  railroad  track,  with  ornamental  plants  in  the 
foreground,  the  whole  surrounded  by  a  rinR  of  dots  and  an  orna- 
mental border.  There  are  two  claims :  one,  for  the  engine  and  tender 
on  the  track,  and  ornamental  plants;  and  the  other,  for  the  same, 
surrounded  by  the  ring  of  dots  and  ornamental  border.  An  accom- 
panying photograph  of  a  watch-case  shows  the  style  of  locomotive, 
tender,  and  track,  the  form  of  the  plants,  the  size  and  frequency  of 
the  dots,  and  tbe  characteristics  of  the  border;  but  none  of  these  are 
described  in  tbe  specification  or  claims,  except  by  name.  The  en- 
gine and  tender  and  some  of  the  other  parts  are  said  to  be  shown  in 
relief;  and  the  alleged  infringement  shows  the  same  in  relief.  There 
were  watch-cases  before  having  representations  of  locomotives  and 
tenders  on  railroad  tracks,  surrounded  by  wreaths  and  ornamental 
borders  and  rings  of  dots,  and  engines  with  flowers  in  the  foreground 
surrounded  by  scroll-work  and  borders,  but  none  with  such  work  in 
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relief,  aniess  cases  like  the  alleged  infringement  were  made  before, 
as  the  defendants'  evidence  tends  to  show.  With  these  things  in  ex- 
istence before,  the  orator  could  not  have  a  valid  patent  for  anything 
but  bis  pecaliar  design  as  distinguished  from  the  former  designs. 
Ry.  Co.  V.  Sayles,  97  U.  8.  654.  The  alleged  infringemeat  has  a 
line  of  fence-posts  between  the  plants  and  railroad  track  r  they  are 
not  surrounded  by  a  row  of  dots,  but  are  by  an  ornamental  bor- 
der. The  design,  therefore,  is  not  exactly  the  orator's  design.  The 
form  of  the  defendants'  case,  the  view  of  the  engine,  and  the  work- 
manship are  very  maoh  like  the  orator's.  These  Bimilarities,  in  con- 
nection with  the  fact  that  the  same  parts  in  each  are  made  in  relief, 
bring  the  cases  to  near  enough  alike  to  lead  a  common  observer,  hav- 
ing the  interest  of  a  customer,  to  think  they  were  the  same  when 
seen  at  different  times.  But  the  orator  is  not  entitled  to,  and  is  not 
seeking,  any  relief  on  account  of  imitation  of  his  goods  or  workman- 
ship. Belief  against  infringement  of  hid  patent  is  all  that  he  can 
properly  or  does  ask  here.  If  the  photograph  does  not  show  parts  in 
relief,  the  claims  are  neither  of  them^  for  those  parts  in  relief. 

Miller  v.  Smith,  5  Fsd.  Bep.  369,  is  relied  upon  to  show  that  rep- 
resentation in  the  photograph  would  be  sufficient  without  description 
in  the  patent  or  claim.  That  case,  as  reported,  however,  does  not 
'  appear  to  hold  the  photograph  to  be  sufficient  alone.  The  language 
>  of  the  opinion  seems  to  imply  that  there  was  further  description,  and 
a  claim  accordingly. 

The  claims  are  the  essential  parts  which  the  public  are  to  look  to 
and  scrutinize  to  ascertain  their  rights,  and  must  control.  Burns  v. 
Meyer,  100  U.  S.  671.  Taking  out  the  raised  features,  and  compar- 
ing the  defendants'  case  with  the  orator's  patent,  instead  of  with  the 
manufacture,  and  infringement  will  hardly  appear.  The  design  is 
not  the  orator's  design,  as  patented,  nor  sufficiently  like  it  to  present 
the  same  substantial  appearance  to  purchasers.  The  defendants, 
therefore,  do  not  infringe. 

Let  there  be  a  decree  dismissing  the  bill  of  complaint,  with  costs. 
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Nsw  YoBE  Gbapb  Sdgab  Co.  v.  Boffalo  Gbape  Suoab  Co.  and 

others. 

Saue  v.  Ahebican  Grape  Suqab  Co.  and  others. 

{(Xreua  Court,  N.  D.  New  York.    June  2, 1884.) 

Patkrt  Lay— AicBKDUBNT  of  Biu. — Assioited  C1.A1118  fob  Davaobs. 

The  assignee  of  a  patent,  in  an  action  against  an  alleged  infringer,  can  move, 
before  the  irigningof  an  interlocutory  decree,  to  amend  his  bill  so  as  to  include 
the  subject  of  assigned  claims  for  damages  and  profits  which  were  du^  to 
mesne  assignors,  the  bill  having  been  brought,  answered  and  tried  upon  the 
theory  that  a  recovery  upon  the  assigned  claims  was  sought. 

Motion  to  Amend  Bills. 

E.  N.  Dickerton,  for  plaintiff. 

George  Harding  and  Franklin  D.  Locke,  for  defendants. 

Shipuak,  J.  In  these  cases  the  plaintiS  moved,  before  the  signa- 
ture of  the  interlooutory  decree,  to  amend  each  bill  bj  the  insertion 
of  averments  that  the  assignment  of  the  letters  patent,  which  are  the 
Babject  of  the  respective  bills,  also  conveyed  to  the  plaintiff  and  pres- 
ent  owner  the  right  of  recovery  for  prior  infringements  of  said  letters, 
both  in  regard  to  profits  and  damages,  during  the  previous  life  of  the 
patents,  and  by  the  insertion  of  a  prayer  for  an  accounting  for  the 
infringement  by  the  defendants  of  the  letters  patent  from  the  data  of 
the  issuing  of  them,  severally,  and  for  the  violation  of  the  rights  of  the 
mesne  assignors,  and  each  of  them.  The  moti9n  has  been  argued  solely 
upon  the  propriety  of  allowing  the  amendments,  and  not  upon  the 
effect  of  the  allowance,  if  made,  upon  the  decree.  The  counsel  for  the 
plaintiff  asks  for  the  amendments  upon  this  ground.  He  admits  that, 
as  a  general  rule,  an  amendment  which  changes  the  character  of  the 
bill,  or  which  introduces  a  new  cause  of  action,  ought  not  to  be  allowed, 
especially  after  the  bill  has  been  heard,  (The  Tremolo  Patent,  23 
Wall.  518 ;)  but  he  says  that  these  bills  were  brought,  not  only  for  an 
injunction  and  for  an  accounting  in  respect  to  the  amount  which  the 
plaintiff,  as  an  owner  of  the  patent,  should  recover,  but  to  recover  the 
assigned  claims  for  damages  and  profits ;  that  the  plaintiff  supposed 
that  the  averments  were  sufiBcient;  that  all  the  equitable  objections 
to  a  recovery  for  infringements  prior  to  the  plaintiff's  purchase  were 
set  up  in  the  answer;  and  that  the  defendants  knew  that  a  recovery 
upon  the  assigned  claims  was  sought.  I  think  that  these  positions 
are  true.  In  view  of  the  history  of  the  case,  it  is  not  possible  that 
the  plaintiff  brought  its  bills  without  intending  to  include,  and  sup- 
posing that  it  had  included,  the  subject  of  the  assigned  claims  for  the 
damages  and  profits  which  were  due  to  the  mesne  assignors,  although 
I  Am  clearly  of  opinion  that  the  averments  of  the  bills  did  not  include 
such  claims.  It  is  also  true  that  the  defendants  knew  that  a  recovery 
for  such  claims  was  sought,  and  defended  against  them.    Under  these 
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circumstanceB,  I  think  that,  the  allowance  of  the  amendments  being 
\(iithin  the  power  of  the  court,  it  is  its  duty  to  allow  them ;  and  that 
to  refuse  the  allowance  weuld  be  an  improper  precedent.  The  ques- 
tion will  hereafter  arise  as  to  the  propriety  of  a  decree  for  an  account 
of  the  profits,  or  an  assessment  of  the  damages  which  accrued  before 
the  purchase  of  the  patents. 
The  motion  is  granted. 


Bbat  V,  Bebun  &  Jones  Envelope  Go. 
(Oireuit  Court,  8.  D.  Km  York.    June  10, 1884.) 

Patent — Improvement  in  ENVEW)PK-MARiNa  Machine  . 

Claim  in  the  patent  being  for  improvement  in  envelope-macbine  in  respect 
to  tlie  talile  over  tlie  conveyor,  whereby  the  blanks  are  held  in  place  while  be- 
ing carried  by  the  conveyor  to  the  creasing  box,  the  alleged  infringer  may 
continue  the  use  of  the  machine,  the  table  and  conveyor  being  changed,  such 
use  not  being  inconsistent  With  the  claimant's  rights. 

In  Equity. 

Arthur  v.  Briesen,  for  orator. 

Stephen  D.  Law,  for  defendant. 

Wheeleb,  J.  The  second  claim  of  the  orator's  patent  for  improve- 
ments on  envelope  machines  is  for  the  arrangement  of  the  table  over 
the  conveyor  so  that  the  blanks  are  held  even  and  in  place  by  the 
table  while  being  carried  by  the  conveyor  to  the  creasing  box.  The 
defendant  was  enjoined  not  to  use  several  machines  having  this  ar- 
rangement, made  in  violation  of  that  claim  of  the  patent.  19  Fed. 
Rep.  310.  The  table  and  conveyor  were  changed  and  the  use  contin- 
ued. These  proceedings  are  instituted  against  ttiat  use  as  a  contempt 
of  the  injunction.  The  question  is  whether  that  claim  covers  any 
more  of  the  machine  than  the  table  and  conveyor.  The  defendant  was 
in  good  faith  advised  that  it  did  not,  and  continued  the  use  in  the  as- 
sertion of  supposed  rights  without  intending  to  violate  any  order  of 
the  court.  The  orator  claims  that  the  claim  covers  the  parts  which 
operate  in  connection  with  the  conveyor  and  table.  The  creasing  box 
was  old.  The  blank  is  made  ready  to  be  taken  by  the  conveyor  in  the 
defendant's  machines  by  contrivances  different  from  the  orator's.  The 
blanks,  when  ready,  were  to  be  taken  to  the  creasing  box.  This  claim 
was  foir  the  arrangement  of  mechanism  to  accomplish  that  object. 
When  the  blank  reaches  the  creasing  box  another  operation  upon  it 
begins.  The  table  and  conveyor  finish  with  each  blank  when  it  arrives 
there,  and  have  nothing  to  do  with  the  next  operation  npon  it,  whitfh 
is  to  crease  it.  The  arrangement  of  the  table  over  the  conveyor,  to 
steady  the  blank  while  on  the  conveyor,  affects  nothing  bat  the  work- 
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ing  of  those  two  parts.    So,  when  those  parts  were  changed,  the  pat- 
ented arrangement  was  changed,  and  the  machines  became,  j^ro  tanto, 
new  machines  made  out  of  the  reach  of  the  patent. 
The  motion  is  denied. 


The  Hettib  EiiUs.' 

{(Xreuit  Court,  B.  D.  LovUiana.    June  9, 1884.) 

1.  Deck-Load.  » 

With  reference  to  cargo  stored  on  deck,  the  ship  is  sot  liable  as  a  common 
CArrier,  but  its  liability  in  this  case  is  limited  to  ordioary  care, :.  &,  such  degree 
of  care  as  a  prudenl  owner  would  exercise.  If  the  loss  was  the  result  of  the 
negligence,  want  of  skill  and  care,  of  the  master,  the  liability  of  the  vessel  iii 
estslJished.  Laarenee  r.  JUmium,  17  How.  Ill,  followed;  ITte  HetU*  EUU, 
ante,  3^3,  affirmed. 

2.  Samk— Jkttisos. 

In  a  case  where  a  ressel,  built  with  a  view  of  carrying  the  major  part  of  her 
cargo  on  deck,  running  in  a  trade  where  it  is  customary  and  necessary  to  load 
the  major  part  of  the  cargo  on  deck,  so  trading  and  so  loaded,  is  compelled  by 
a  peril  of  the  sea  to  jettison  part  of  her  deck-load  to  save  the  ship  and  remain- 
ing cargo,  htld,  the  shipper  whose  goods  have  been  so  destroyed  for  the  com- 
mon safety  Is  entitled  to  just  remuneration.  In  such  a  case  the  whole  reason 
for  exempting  deck  cargo  from  the  benefit  of  general  average  fails,  and  the  rule 
itself  ought  tu  fail. 

Libel  for  Short  Delivery  of  Cargo  of  Lumber  shipped  from  Tensas 
river,  Alabama,  to  New  Orleans,  Louisiana. 

E.  H.  Farrar,  for  libelants. 

James  R.  Beckwith,  for  claimants. 

Pabdbe:,  J.  Under  the  evidence  in  the  case  there  is  practically 
no  dispute  that  the  quantity  and  quality  and  value  of  lumber,  as 
claimed  by  libelants,  was  shipped  by  the  Settle  Ellis,  and  that  there 
was  the  short  delivery  as  claimed.  It  is  agreed  that  there  was  no 
contract  between  the  parties,  save  as  to  rate  of  freight,  and  such  con- 
tract as  the  law  implies  in  cases  of  shipment.  Who  loaded  the  craft, 
and  whether  the  large  deck-load  was  with  or  without  the  consent  of 
the  shipper,  does  not  appear.  There  is  evidence  which,  taken  with 
the  description  of  the  craft,  is  sufficient  to  show  that  on  her  and  like 
craft  in  that  trade,  it  was  usual,  customary,  and  necessary  to  load 
the  major  part  of  the  cargo  on  deck.  The  responsibility  of  the  El- 
lis under  the  circumstances  was  that  of  a  common  carrier.  Where 
there  is  short  delivery  by  a  common  carrier  the  burden  is  on  him  to 
excuse  himself.  And  it  makes  no  difference  in  this  respect  whether 
the  goods  were  taken  on  a  vessel  as  deck-load  with  the  consent  of  the 
shipper,  or  were  shipped  between  the  decks.  If  the  goods  are  shipped 
as  deck-load,  the  carrier  may  have  excuses  that  would  not  avail  him 

1  Heported  by  Joseph  P.  Hornor,  Esq.,  of  the  Kew  Orleans  bar. 
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otherwise,  but  still  the  carrier  must  exoase  himself  for  short  or  non- 
delivery. 

Here  the  claimant,  owner,  says  first  that,  by  the  eastom  of  the 
trade  over  the  lake  and  across  Mississippi  sound,  bills  of  lading  were 
not  given,  and  that  all  shipments  were  understood  to  be  at  shippers' 
risk  as  to  perils  of  the  sea.  The  proof  on  this  point  is  not  full  and 
satisfactory,  but  is  conflicting,  two  witnesses  being  for,  one  non-com- 
mittal, and  one  against,  the  alleged  custom.  Taking  it,  however,  to 
be  fully  proved  that  such  custom  exists  and  formed  part  of  the  con- 
tract between  the  parties,  we  come  to  the  main  defense  of  the  case, 
that  the  lumber  was  lost  through  the  perils  of  the  sea. 

Under  the  evidence  it  is  very  questionable  whether  the  lumber  was 
thrown  overboard  to  save  the  ship,  or  was  washed  overboard  in  the 
storm.  The  master  swears  that  it  was  thrown  overboard,  and  the 
protest  signed  by  the  master  and  one  of  the  sailors  says  that  it  was 
washed  overboard,  while  the  sailor  swears  that  part  was  washed  over 
and  part  thrown  overboard.  If  it  is  important  for  the  court  to  find 
out  this  fact,  the  finding  is  that  the  lumber  was  thrown  overboard, 
for  it  does  not  seem  possible  that  the  entire  deck-load  could  have 
been  washed  overboard  without  greater  damage  to  the  ship  than  the 
evidence  shows  she  suffered.  There  is  no  doubt  under  the  evidence 
that  when  the  lumber  was  lost  there  was  a  severe  storm  and  violent 
sea,  and  the  ship  was  in  such  stress  and  danger  as  to  apparently 
justify  the  jettison  of  the  deck-load,  if  not  the  entire  cargo.  In  this 
state  of  the  case,  the  libelant  claims  that  the  Hettie  Ellis  is  still  re- 
sponsible, because  she  was  brought  to  her  position  of  peril  by  the 
fault  and  negligence  of  her  master  and  crew.  The  facts  seem  to  be, 
as  far  as  they  can  be  gathered  from  the  evidence  of  the  master  and 
one  of  the  crew,  who  were  the  only  witnesses  examined  who  had  any 
knowledge  of  the  actual  circumstances,  and  who  are  apparently  illit- 
erate, ignorant  sailors,  with  confused  memories,  that  they  had  an- 
chored every  previous  night  of  the  voyage,  although  the  weather  was 
fair  in  safe  places,  but  that  on  the  night  in  question,  which  was  dark 
and  very  foggy,  and  threatening  to  be  stormy  and  tempestuous,  they 
neglected  to  anchor  behind  Bound  island,  as  was  usual  and  as  other 
like  vessels  did,  but  attempted,  with  a  square-bowed,  fiat-bottomed 
scow  or  barge,  with  a  high  deck  load,  and  without  land-marks  in  sight, 
to  navigate  an  open  sound  full  of  shoals. 

That  the  vessel  and  crew  escaped  at  all  from  the  stormy  weather 
that  prevailed  is  exceptional,  and,  notwithstanding  the  sarcastio  com- 
ments of  the  learned  proctor  for  claimants  on  "the  supreme  nerve, 
judgment,  and  infallible  skill  by  which  vessels  are  always  navigated 
in  court  by  lawyers,"  I  feel  compelled  to  find,  in  the  present  case, 
that  the  Hettie  Ellis  was  brought  into  the  peril  of  the  sea  whioh  ren- 
dered the  jettison  necessary,  if  it  was  made,  and  if  it  was  necessary, 
through  the  fault  and  negligence  of  the  master  and  crew,  and  indi- 
rectly of  the  owner,  who  is  responsible  for  such  master  and  orew. 
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"There  can  be  no  doabt  thai  a  loss  by  a  jettison  occasioned  by  s  peril 
of  the  sea  is  a  loss  by  a  peril  of  the  sea.  In  that  case  the  sea  peril 
is  deemed  the  proximate  cause  of  the  loss.  But  if  a  jettison  of  a 
cargo  becomes  necessary  in  consequence  of  any  fault  or  breach  of 
contract  by  the  master  or  owners,  the  jettison  is  attributable  to  that_ 
fault  or  breach  of  contract,  and  not  to  sea  peril,  though  that  also  may 
be  present  and  enter  into  the  case."  See  Lawrence  v.  Minturn,  n 
How.  100,  which  case  is  invoked  by  proctors  for  both  libelant  and 
claimant,  and  the  rule  declared'  as  above,  I  think,  under  the  facts  as 
I  regard  them,  fixes  the  claimant's  responsibility. 

There  is  another  view  of  this  case  that  I  am  inclined  to  think 
equally  settles  tbe  liability  of  the  claimant,  at  least  for  a  general 
average.  Concede  that  tbe  jettison  was  solely  occasioned  by  a  peril 
of  the  sea,  and  that  the  master  and  owner  were  without  fault,  and 
we  have  this  case:  a  vessel  built  with  a  view-of  carrying  the  major 
part  of  cargo  on  deck,  running  in  a  trade  where  it  is  customary  and 
necessary  to  load  the  major  part  of  tbe  cargo  on  deck,  and  such  ves- 
sel, so  built,  so  trading,  and  so  loaded,  is  compelled,  by  peril  of  the 
sea,  to  jettison  part  of  the  cargo  to  save  the  ship  and  remaining 
cargo.  In  such  a  case  is  not  the  shipper  whose  goods  have  been  so 
destroyed  for  the  common  safety  entitled  to  just  remuneration?  In 
such  a  case  the  whole  reason  for  exempting  deck  cargo  from  the  ben< 
efit  of  general  average  fails,  and  the  rule  itself  ought  to  fail. 

Since  1837,  in  Great  Britain,  there  has  been  a  decided  modifica- 
tion of  tbe  rules  in  relation  to  deck-loads.  See  Lowndes,  Av.  3^  et 
seq.  In  several  cases  cited  there  the  right  of  deck  cargo,  under 
proper  circumstances,  to  participate  in  general  average,  was  recog- 
nized, notably  in  the  case  of  Johnson  v.  Chapman,  19  C.  B.  (N.  S.) 
563,  where  it  is  said : 

"This  is  an  action  by  the  shipper  of  tbe  cargo  against  the  ship-owner,  and 
the  charter-party  contemplates  a  deck  cargo.  *  *  *  Tlien  immediately 
you  find  tliat  ttie  deck  cargo  is  within  tlie  contemplation  of  the  parties,  you 
must  deal  with  it  as  if  shipping  a  deck  cargo  was  lawful.  When  you  have 
established  that  it  is  a  deck  cargo  lawfully  there  by  the  contract  of  the  parties 
it  becomes  subject  to  the  rule  of  general  average." 

Macl.  665,  says: 

"Goods  carried  on  deck  give  no  claim  to  contribution,  although  thrown 
overboard  for  the  common  benefit,  unless  they  were  so  stowed  in  accordance 
with  a  usage  of  the  trade.  This,  ^Jf  not  the  rule  of  English  law,  is  at  least 
the  acknowledged  rule  of  practice  among  mercantile  men  in  this  country," 

And,  after  citing  several  cases,  further  says,  page  667 : 

"The  received  opinion,  therefore,  now  is  that,  by  the  law  of  this  country, 
the  jettison  of  deck  cargo  gives  no  claim  to  general  average  contribution,  un- 
less such  mode  of  carriage  is  Justified  and  sustained  by  a  usage  of  the  trade." 
See,  also,  Fland.  Shipp.  237. 

The  supreme  court  of  the  United  States,  in  Lawrence  v.  Minturn, 
fupra,  says  on  this  subject : 
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"The  extent  to  which  we  understand  them  (the  authorities  cited)  to  go, 
and  the  law  which  we  intend  to  lay  down,  is  this:  that  if  the  veasel  is  sea- 
worthy to  carry  a  cargo  under  deck,  and  there  was  no  generfU  custom  to  carry 
such  goods  on  deck,  in  such  a  voyage,  and  the  loss  is  to  be  attributed  solely 
to  the  fact  that  the  goods  were  on  deck,  and  their  owner  had  consented  to 
their  being  there,  he  has  no  recourse  against  the  master,  owner,  or  vessel  for 
a  jettison  rendered  necessary  for  the  common  safety  by  a  storm,  though  that 
stbrm,  in  all  probability,  would  have  produced  no  injurious  effect  on  the 
vessel  if  not  thus  laden." 

An  attempt  was  made  in  this  case  to  prove  a  custom  in  the  trade 
not  to  give  bills  of  lading,  and  exempting  the  ships  from  all  liability 
for  all  goods  where  no  bills  of  lading  were  given,  and  no  matter  how 
lost,  or  whetlier  stowed  on  or  under  decks.  As  this  alleged  custom 
was  not  satisfactorilj  proved,  and,  if  proven,  would  be  of  doubtful 
legality  as  an  innovation  on  the  laws  relating  to  common  carriers, 
and  against  public  policy,  I  am  of  the  opinion  that  in  reason  and 
upon  the  authorities  cited,  the  shipper  of  the  deck  cargo  on  the  Het- 
tie  Ellis  ought  to  have  relief  against  the  vessel,  even  though  the  deck 
cargo  may  have  been  jettisoned  in  a  peril  of  the  sea  for  the  common 
safety,  and  the  master  and  owner  were  without  fault.  At  all  events, 
under  the- facts  of  this  case,-  as  developed  by  the  evidence,  I  have  no 
doubt  that  the  judgment  of  the  district  judge,  holding  the  Eettie 
Ellis  liable,  was  in  accordance  with  law  and  justice,  and  a  decree 
having  the  effect  of  affirming  that  judgment  will  be  entered. 


Dbvato  v.  Eight  Hundred  and  Twbnty-Thbbb  Babbels  of  Plum- 

BAOO,  etc. 

{DiOriet  Court.  S.  D.  Neu)  York.    May  31, 1884.) 

1.  Briiii  OP  Ladtno— Port  of  New  Yohk— Place  of  Deli  vert. 

The  legal  limits  of  the  port  of  New  York  are  such  as  are  fixed  or  recognized 
br  the  stntutea  of  the  state  or  of  the  United  States ;  and  various  state  statutes 
clearly  recognize  a  part  of  the  westura  shore  of  Long  island,  including  Brook- 
lyn, as  a  part  of  the  port  of  New  York. 

2.  Same — Brooklyn. 

Under  the  United  States  Statutes  Brooklyn  is  not  a  port  of  delivery  of  foreign 
goods,  and  such  cargo  is  only  legally  landed  there  as  a  part  of  the  port  of  New 
York.  ' 

3.  Same — Custom  and  XJsaob. 

Where  cargo  is,  by  the  bill  of  lading,  to  be  delivered  at  a  designated  port  of 
wide  extent,  without  naming  the  parcicular  place  within  the  port,  deliyery 
must  be  made  according  to  the  established  custom  and  usage  of  the  port,  and 
in  that  part  of  it  customarily  used  in  the  discharge  of  similar  goods.  To  ascer- 
tain this,  proof  of  usage,  either  general  or  in  particular  lines  of  trade,  is  com- 
petent. 

4.  Same — Majohitt  of  Ooksiqitkbs  Comtbol. 

A  usage  is  valid  for  a  majority  of  the  consignees  of  the  cargo  of  a  general 
ship  to  name  the  place  of  discharge,  provided  It  be  a  suitable  p&ce,  and  within 
the  limits  ordinarily  used  for  the  discharge  of  similar  goods. 
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6.  Same— Patmf.kt  of  FEnRiAOB  ob  LiaHTSRAGB. 

Upon  such  designation  by  the  majority,  the  occasional  payment  of  small  sums 
for  ferriage  or  lighterage  to  other  consignees  disisatisded  with  the  place  of  land- 
ing, such  payments  being  from  policy  in  the  rivalries  of  trade,  and  neither  reg* 
ular  nor  uniform,  does  not  make  a  usage  binding  upon  the  ship  to  maice  such 
allowances  to  dissentient  consignees,  where  the  place  of  discharge  is  otherwise 
suitable,  and  according  to  the  usage  of  the  trade. 

8.  Bake — Case  Statbd. 

Where  the  bark  Q.  M.,  from  Ceylon,  arrived  in  New  York  with  a  cargo  cod- 
■signed  to  numerous  merchants^  to  be  delivered  at  the  port  of  New  York,  Si  ma- 
jority of  whom  directed  the  ship  to  Pierrepont's  stores,  near  Wall-street  fcrrj , 
Brooklyn,  and  the  ship  di«charged  hor  cargo  there,  and  a  consignee  of  823 
barrels  of  plumbago  dissented,  and  demanded  the  landing  of  his  goods  in  New 
York  city,  and  subsequently,  under  ||)rotest,  took  his  goods  from  the  dock  in 
lighters,  and  refused  to  pay  freight  except  on  an  allowance  of  $132.2*2,  the  coat 
of  lightering  across  the  East  river,  and  the  plumbago  was  thereupon  libeled  for 
the  freight,  keld,  (1)  that  Brooklyn  waa  within  the  legal  limils  of  the  port  of 
Dew  York;  (2)  that  I'ierrepont's  stores  were  a  suitable  place  of  landing,  and 
the  most  usual  place  for  landing  such  goods,  as  proved  bv  the  usage  of  the 
trade  for  a  number  of  years  past ;  (3)  that  the  usage  was  also  proved  for  the 
majority  of  the  consignees  to  direct  the  vessel  to  a  particular  dock,  and  that 
their  direction,  in  this  case,  to  Pierrepont's  stores  was  valid  and  legal ;  (4)  that 
no  such  qualiUcation  of  this  usage  was  proved  as  bound  the  ship  to  payfor  fer- 
riage or  lighterage  to  consignees  dissenting ;  and  (61  that  the  delivery  of  the 
plumbago  at  Pierrepont's  stores  was,  therefore,  valid,  and  that  the  respondents 
were  not  entitled  to  the  olTset  for  lighterage  claimed. 

In  Admiralty. 

Owen  dt  Gray,  for  libelants.  i 

Butltr,  Stillman  d  Hubbard,  for  claimants. 

Bbown,  J.  This  libel  \ras  filed  to  recover  the  sum  of  |2,883.6S, 
freight  alleged  to  be  dae  upon  823  barrels  of  plumbago,  brought  on 
board  the  bark  Guiseppe  Mazzini,  from  Colombo,  in  the  island  of 
Ceylon,  and  discharged  at  Pierrepont's  stores,  Brooklyn,  immediately 
adjacent  to  the  Wall-street  ferry.  The  plumbago  was  shipped  under 
a  bill  of  lading  whioh  describes  the  bark  as  "bound  for  New  York," 
and  tbat  the  goods  were  to  be  "delivered  at  the  aforesaid  port  of  New 
York"  on  payment  of  freight,  etc.  There  were  numerous  other  con- 
signees of  different  portions  of  the  cargo,  under  various  bills  of  lading, 
quite  a  number  of  the  other  shipments  being  also  of  plumbago.  The 
vessel  arrived  in  New  York  on  the  fifteenth  of  January,  1882.  Prior' 
thereto  a  majority  of  the  consignees,  upon  the  solicitation  of  tho 
agents  of  the  proprietor  of  Pierrepont's  store,  had  signed  requests  that 
the  bark  should  go  to  Pierrepont's  stores,  Brooklyn,  to  unload.  The 
claimants  of  the  plumbago  in  suit  were  not  consulted.  They  wanted 
their  cargo  landed  in  New  York,  and  on  learning  tbat  the  bark  had 
gone  to  Brooklyn,  protested  against  her  unloading  there.  The  plum- 
bago, however,  was  put  upon  the  pier  there,  and  subsequently  taken 
thence  by  the  claimants  in  lighters  to  New  York.  The  claimants, 
Gantz,  Jones  &  Co.,  contend  in  their  answer  that,  under  the  bill  of 
ladlQg,  the  ship  was  bound  to  make  delivery  at  the  city  of  New  York  ; 
tbat  the  delivery  upon  the  dock  at  Brooklyn  was  wrongful;  that  while 
there  a  portion  of  the  plumbago  was  injured  through  exposure  to  snow 
and  rain;  and  that  the  claimants  were  subjected  to  the  e.\pense  of 
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$132.22,  in  the  subseqaent  lighterage  of  the  plumbago  to  New  York, 
which  they  claim  as  an  offset  against  any  sum  which  may  be  dae  for 
freight. 

Upon  the  trial  the  claim  for  injury  to  the  goods  while  on  the  pier 
was  waived,  in  order  that  a  decision  might  be  had  upon  the  single 
question  concerning  the  right  of  the  vessel,  under  such  a  bill  of  lad- 
ing, to  make  delivery  of  the  cargo  in  Brooklyn,  against  the  protest  of 
one  of  the  consignees,  and  without  compensation  for  lighterage  across 
the  river. 

For  some  80  years  past  there  has  existed  at  this  port  a  contro- 
versy, or  something  in  the  nature  of  a  controversy,  between  ship- 
owners and  importers  as  to  the  right  of  a  vessel  to  make  delivery  of 
<jargo  consigned  to  "the  port  of  New  York"  on  the  adjacent  shores  of 
Brooklyn,  Jersey  City,  or  Hoboken.  The  evidence  shows  that  it  be- 
gan some  30  or  35  years  ago,  about  which  time  some  of  the  steam- 
ship lines  began  to  go  to  Jersey  City.  Complaint  was  immediately 
made  by  the  merchants  in  regard  to  that  practice,  and  some  compen- 
sation was  paid  for  the  extra  expense  of  ferriage.  This  liability  was 
soon  avoided  by  an  alteration  of  the  terms  of  the  bills  of  lading  so  as 
to  give  liberty  to  discharge  at  Jersey  City;  and  several  lines  now  pro- 
vide generally  for  an  option  to  discharge  at  Jersey  City,  Hoboken,  or 
New  York.  About  the  same  time  commodious  warehouses  began  to 
be  erected  in  Brooklyn,  which  now  extend  almost  continuously  from 
Fulton  ferry  to  below  Hamilton  ferry,  on  the  Brooklyn  side.  These 
warehouses,  with  the  docks  to  which  they  are  adjacent,  furnish  su- 
perior facilities  for  the  ready  handling  and  storage  of  cargo;  and 
during  the  last  25  years  they  have  been  more  and  more  used  for 
storing  goods  not  intended  for  immediate  consumption.  In  certain 
lines  of  business,  the  East  India  trade  particularly,  a  large  majority 
of  the  cargoes  of  late  years  have  come  to  be  discharged  at  the  Brook- 
lyn stores;  and  this  tendency  has  lately  been  still  further  increased 
by  the  erection  of  the  Brooklyn  bridge,  as  the  vessels  engaged  in  that 
trade  are  mostly  unable  to  go  above  the  bridge  without  housing  their 
topmasts.  During  the  last  five  years,  as  the  evidence  shows,  almost 
all  the  vessels  from  Colombo  and  Ceylon  have  discharged  at  Brooklyn. 

Some  15  or  20  witnesses  upon  each  side  have  been  examined  in 
reference  to  the  custom  of  delivery.  The  witnesses  on  the  part  of 
the  respondents  are,  for  the  most  part,  merchants  or  persons  identi- 
fied in  interest  with  importers.  Some  of  them,  however,  are  entirely 
impartial,  and  have  been  familiar  with  the  controversy  on  this  sub- 
ject for  25  years  or  upwards,  and  one  of  them  has  been  frequently 
called  on  to  arbitrate  upon  differences  and  claims  for  damage  arising 
through  deliveries  in  Brooklyn.  The  respondents'  witnesses  all  tes- 
tify that  the  practice  of  delivering  in  Brooklyn,  so  far  as  it  has  been 
the  practice  to  unload  there  under  bills  of  lading  of  this  description, 
has  always  been  more  or  less  protested  against,  and  a  constant  sub- 
ject of  claim  for  compensation  on  the  part  of  those  merchants  who 
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desired  their  floods  to  be  landed  in  New  Tork.  In  s  few  instanoeB 
the  cost  of  lighterage  has  been  paid ;  but,  generally,  the  only  com* 
pensation  allowed,  where  any  was  given,  was  the  ferry  charges  for 
traoks  employed  to  oart  the  goods  to  New  York. 

On  the  part  of  the  libelants,  while  such  elaims  are  admitted  to 
have  been  made  to  some  extent  by  persons  who  wanted  their  goods 
in  New  York,  it  is  contended  that  such  complaints  are  now  much  less 
frequent  than  formerly;  that  they  never  amounted  to  much,  and  al- 
ways eame  from  only  a  very  small  proportion  of  the  consignees;  that 
no  payments  for  lighterage  were  known;  and  that  the  occasional 
sums  paid  for  ferriage  were  paid  from  policy,  in  the  competitions  of 
trade,  or,  in  a  few  instances,  to  avoid  litigation,  and  were  so  Hmall 
in  amount  as  not  to  be  worth  contending  for;  while  quite  a  number 
of  the  witnesses  had  never  beard  of  any  such  objections,  or  any  claims 
for  compensation  at  all.  Many  witnesses  for  the  libelants  testify  to 
the  practice  of  late  years  of  landing  nearly  all  the  cargoes  from  Cey- 
lon at  Brooklyn,  as  above  ^stated ;  and  also  to  the  general  practice 
of  delivering  cargoes  at  any  dock  in  New  York  or  Brooklyn  selected 
by  a  majority  of  the  consignees. 

The  first  gronnd  of  defense  is  that  a  delivery  at  Brooklyn  is  not  a 
fulfillment  of  the  contract  contained  in  this  bill  of  lading,  because 
the  bill  of  lading  describes  the  vessel  as  "bound  for  New  York,"  and 
naakes  the  goods  deliverable  "at  the  aforesaid  port  of  New  York." 
If  this  contention  is  sound,  no  freight  was  earned.  The  Boston,  1 
Low.  464.  This  contention,  however,  cannot  prevail,  for  the  Brooklyn 
wharves  are  clearly  within  the  legal  limits  of  the  "port  of  New  York," 
and  hence  within  the  possible  limits  of  the  port,  as  commercially 
understood. 

1.  The  legal  limits  of  the  port  of  New  York  must  be  held  to  be 
snoh  as  are  fixed  or  recognized  by  the  statutes  of  the  state  or  the 
United  States.  No  statute  of  the  United  States  defines  these  limits 
with  strictness.  By  section  2535,  the  state,  for  the  purposes  of  the 
collection  of  the  revenue,  is  divided  into  10  collection  districts,  the 
second  of  which  is  the  "district  of  the  city  of  New  York,"  comprising 
"all  the  waters  and  shores  of  the  state  of  New  York,  and  of  the  coun- 
ties of  Hudson  and  Bergen,  in  the  state  of  New  Jersey,  not  included  in 
other  districts"  in  which  New  York  is  made  "the  port  of  entry;"  and 
10  other  towns  and  cities  between  Newburgh  and  Troy,  inclusive,  as 
well  as  Cold  Spring  and  Port  Jefferson,  on  Long  island,  are  made 
"ports  of  delivery;"  while  Jersey  City  is  made  "a  port  of  entry  and 
delivery,  with  an  assistant  collector  to  act  ander  the  collector  at  New 
York."  By  section  2536  the  revenue  ofiScers  are  required  to  "reside 
at  the  port  of  New  York,"  excepting  one  assistant  collector,  "who  shall 
reside  at  Jersey  City."  Section  2770  requires  every  vessel  arriving 
from  a  foreign  port  to  make  entry  of  ship  and  cargo  at  one  of  the 
designated  ports  of  entry,  and  prohibits  the  unloading  of  cargo  else- 
where than  at  one  of  the  designated  ports  of  entry  or  delivery.  The 
T.20,no.8— 88 
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second  collection  district,  therefore,  of  which  New  York  is  the  port  of 
entry,  extends  from  Sandy  Hook  to  Troy,  on  the  Hudson,  and  em- 
braces the  west  end  of  Long  island,  inclading  Brooklyn.  New  York, 
as  "a  port  of  entry, "  is  clearly  not  co-extensive  with  the  whole  collec- 
tion district,  since  this  district  embraces  not  only  Jersey  City,  which 
is  made  a  distinct  port  of  entry  and  delivery,  but  also  12  other  des- 
ignated "ports  of  delivery."  The  unloading  of  goods  from  a  foreign 
port  at  any  other  place  than  a  designated  port  of  entry  or  delivery 
is  illegal,  (section  2770;  U.  S.  v.  Hay  ward,  2  Gall.  610,  611,)  and  as 
Brooklyn  is  not  a  designated  port  of  delivery,  unless  it  were  included 
in  the  port  of  New  York  as  a  port  of  entry,  the  unloading  of  any  for- 
eign goods  at  Brooklyn  would  be  illegal.  The  long  practice,  however, 
of  landing  foreign  goods  there  under  the  authority  of  the  collector 
should  be  deemed  conclusive  evidence  that  Brooklyn,  by  common 
understanding,  ia  included  within  the  port  of  New  York  as  a  port  of 
entry.  In  ordinary  commercial  usage,  also,  Brooklyn  is  not  recog- 
nized, I  think,  in  foreign  commerce  as  a  distinct  port,  but  only  as  an 
adjunct  of  the  port  of  New  York.  As  I  have  said,  foreign  goods  can- 
not be  legally  landed  there  at  all  except  as  a  part  of  this  po^t;  and 
in  foreign  bills  of  lading,  when  Brooklyn  is  referred  to,  it  is  more 
usually,  I  think,  by  the  names  of  its  docks  only,  as  a  part  of  the  port 
of  New  York,  and  without  the  mention  of  Brooklyn  eo  nomine.  In 
Carsanego  v.  Wheeler,  16  Fed.  Rep.  248,  the  ship  was  to  proceed  from 
Plymouth,  England,  to  New  York,  "only  Atlantic  dock,"  i. «.,  to  Brook- 
lyn, as  a  recognized  part  of  the  port  of  New  York,  though  Brooklyn 
was  not  named;  and  in  Irzo  v.  Perkins,  10  Fed.  Rep.  779,  under  a 
bill  of  lading  making  the  goods  deliverable  at  the  port  of  New  York, 
the  vessel,  by  consent  of  all  the  consignees,  also  went  to  Atlantic 
dock,  Brooklyn,  to  discharge  on  lighters ;  and  such  cases  are  very 
frequent. 

Various  statutes  of  the  state  of  New  York  indicate  more  precisely 
the  limits  of  the  port  of  New  York  for  various  maritime  purposes. 
By  the  act  of  March  30,  1855,  c.  121,  commissioners  were  appointed 
for  the  preservation  of  the  harbor  of  New  York  from  encroachments," 
who  were  empowered  "to  cause  the  necessary  surveys  of  the  said  A  ir- 
bor,  and  to  ascertain  whether,  in  reference  to  the  present  and  probable 
future  commerce  of  the  cities  of  New  York  and, Brooklyn,  any  further 
extension  of  piers,  etc.,  into  the  said  harbor  ought  to  be  allowed;  and  to 
recommend  the  establishment  of  such  exterior  lines  in  different  parts 
of  the  said  harbor,  opposite  and  along  the  water  &onts  of  the  cities 
of  New  York  and  Brooklyn,  the  county  of  Kings  and  county  of  Rich- 
mond, beyond  which  no  erection  should  be  permitted."  By  the  act 
of  April  16,  1857,  it  was  made  unlawful  to  throw  into  the  waters  of 
"the  port  of  New  York  below  Spuyten  Duyvel  creek,  on  the  Hudson 
river,  or  below  Throg's  point,  on  the  East  river,  or  in  the  bay,  inside 
of  Sandy  Hook,"  any  cinders  or  ashes,  etc.  Many  of  the  sections 
o£  this  act  (sections  1,  3,  4,  5,  6,  10,  11)  obviously  apply  to  the  piers 


Digitized  by 


Google 


DBYATO  r.  823  BABBBLS  OF  PLUUBiLaO.   .  616  ! 

! 
and  bnlk-beada  of  Brooklyn  as  belonging  to  "the  port  of  New  York."  | 

By  the  act  of  April  17, 1857,  c.  763,  "the  bulk-head  line  and  pier  line,  | 

adjacent  to  the  shores  of  the  port  of  New  York,"  are  declared  to  be  as 
theretofore  recommended  by  the  commiBsionerB,  embraciiig  "from  a  '■ 

point  one  mile  north  of  Spuyten  Duyvel  creek,  thence  southerly  to 
the  entrance,  and  along  the  north  shores  of  Spnyten  Duyvel  creek 
and  Harlem  river,  and  easterly  along  the  north  shore  of  the  East 
river  to  Throg'e  Neck ;  also  from  the  entrance  to  Little  Neck  bay,  in 
the  county  of  Queens,  westerly  along  the  south  shore  of  the  East  river, 
including  Flushing  and  Gowanus  bays  and  Newtown  creek,  to  the 
westerly  end  of  Coney  island."  The  laws  regulating  "the  pilotage  of 
the  port  of  New  York"  evidently  contemplate  the  same  territorial  ex- 
tent. See  act  of  June  28,  1853,  c.  467;  Laws  of  April  3,  1857,  e. 
248.  The  same  is  true  of  the  act  establishing  and  regulating  "the 
board  of  port  wardens  of  the  port  of  New  York."  By  the  act  of  April 
14,  1857,  e,  405,  this  board  consists  of  nine  members,  "one  of  whom 
shall  be  a  resident  of  the  city  of  Brookljm."  So,  also,  the  act  con- 
cerning "the  captain  of  the  port  and  harbor-masters  of  the  pott  of 
New  York,"  (act  of  May  22,  1862,  c.  487,)  evidently  includes  the 
same  extended  territorial  jurisdiction.  Section  8  of  the  act  last  cited 
provides  that  "each  of  the  said  harbor-masters  shall  remain  in  and 
perform  the  duties  assigned  to  him  by  the  captain  of  the  port,  and 
shall  not  absent  himself  from  the  cities  of  New  York  or  Brooklyn 
without  his  permission." 

In  view  of  these  various  statutory  regulations  defining  the  limits  of 
the  port  of  New  York,  in  reference  to  subjects  so  intimately  connected 
with  commerce  and  navigation^  as  well  as  the  frequent  recognition  of 
the  Brooklyn  docks  in  foreign  bills  of  lading  as  a  part  of  this  port, 
it  cannot  be  held  that  Brooklyn  is  outside  of  the  limits  of  the  port  of 
New  York,  so  as  to  render  a  delivery  of  cargo  there  necessarily  a  non- 
falfiUment  of  a  contract  to  deliver  at  the  port  of  New  York. 

2.  It  does  not  follow,  tiowev'er,  that  a  delivery  of  cargo  is  necessa- 
rily a  good  delivery  because  within  the  legal  limits  of  the  port.  Such 
is  not  the  meaning  or  intention  of  the  bill  of  lading.  No  one  would 
seriously  contend  that  under  a  bill  of  lading  like  this  goods  consigned 
to  a  merchant  in  New  York  city  could  be  lawfully  delivered  at  Spuyten 
Duyvel,  some  13  miles  above  the  Battery,  at  the  mere  option  of  the 
captain,  because  Spuyten  Duyvel  is  within  the  geographical  limits  of 
the  city  and  port  of  New  York,  or  at  Throg's  Neck,  or  at  Sandy  Hook, 
because  those  places  are  also  within  the  legal  limits  of  the  port. 

A  bill  of  lading  is  a  commercial  document,  to  be  interpreted  accord- 
ing to  the  usages  of  commerce.  A  port,  in  the  commercial  sense,  and 
by  the  most  ancient  definitions,  is  an  inclosed  place  where  vessels 
lade  or  unlade  goods  for  export  or  import.  "Portus  est  locus  con- 
clusus  quo  importantur  et  wide  evportantur  merces;  idem  et  statio 
dicitur  conclusus  ac  firmate."    Pardessus,  Lois  Mar.  tit.  1,  p.  179.    "A  ' 

station  (anchorage)  is  also  so  called  when  inclosed  and  made  safe." 
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The  port  is  not  any  place  within  the  geographical  limits  of  the  same 
name  where  ships  might  load  and  unload,  bat  where  they  in  fact 
do  so,  i.  e.,  where  they  are  accustomed  to  do  so.  Commercially  con- 
sidered, a  port  is  a  place  where  vessels  are  in  the  habit  of  loading  or 
unloading  goods;  and  the  limits  of  the  port,  as  respects  a  delivery 
under  the  bill  of  lading^  turn  purely  upon  the  question  of  fact,  within 
what  limit  ships  and  merchants  have  been  accustomed  to  receive  and 
deliver  cargo  consigned  to  the  port  designated,  without  any  neces- 
sary regard  to  geographical  or  political  divisions,  or  to  police  or  stat- 
utory regulations.  Consignees  of  goods  at  a  designated  port  have  a 
right  to  expect  a  delivery  of  their  goods  according  to  the  established 
custom  and  usage  of  the  port,  and  in  that  part  of  the  port  oustom- 
arily  used  for  the  discharge  of  such  goods;  and  the  vessel  is  bound, 
and  has  a  right,  to  make  delivery  accordingly.  Abb.  Shipp.  t378; 
Vose  V.  Allen,  3  Blatchf.  289;  The  Grafton.  1  Blatohf.  176;  GaUiffe 
V.  Bourne,  i  Bing.  N.  C.  314,  329;  Cargo  ex  Argos,  L.  R.  5  Priv.  C. 
134,  160;  Irzo  v.  Perkins,  10  Fed.  Rep.  779. 

Where  the  commerce  of  a  port  is  increasing  rapidly,  the  limits 
within  which  goods  are  deliverable  must  necessarily  be  gradually  en- 
larged. The  direction  in  which  these  limits  shall  extend  will  be  de- 
termined by  considerations  of  convenience  and  economy.  Before 
the  docks  and  piers  along  the  lower  part  of  New  York  became  incon- 
veniently crowded,  and  no  greater  convenience,  economy,  or  dispatch 
were  afforded  at  Brooklyn,  no  general  practice  of  delivering  cargo 
there,  except  by  consent,  could  be  deemed  rightful,  or  in  accordance 
with  the  custom  of  the  port.  But  the  lower  part  of  the  city  has  long 
since  become  incapable  of  accommodating  the  shipping  of  the  port; 
and  the  opposite  shore  of  Brooklyn  evidently  furnished,  in  part,  the 
readiest  means  for  the  necessary  additional  accommodations.  The 
12  lower  blocks  on  the  East  river  front,  embracing  half  the  distance 
from  the  Battery  to  the  bridge,  have,  for  more  than  25  years  past; 
been  devoted  by  the  state  statutes  to 'special  uses  which  exclude  or- 
dinary foreign  commerce.  See  act  of  April  13, 1857,  c.  367.  The 
other  docks,  moreover,  in  the  lower  part  of  the  city,  are  so  largely 
appropriated  for  various  ferries,  steam-ship  lines,  and  to  specif 
branches  of  trade,  that  comparatively  few  remain  available  for  the 
accommodation  of  miscellaneous  foreign  shipping.  While  the  limits 
of  the  port  within  which  goods  were  usually  unladen  were,  from  neces- 
sity, therefore,  continually  pushing  further  up  the  East  and  Hudson 
rivers,  it  was  impossible  that  the  natural  advantages  of  Brooklyn, 
from  its  proximity  to  the  lower  part  of  the  city,  and  its  easy  ap- 
proach, should  not  be  seized  and  applied  to  the  same  uses. 

It  matters  little  how  the  appropriation  of  new  localities  for  the  de- 
livery of  goods  originates.  It  is  usually,  doubtless,  by  the  consent 
or  agreement  of  parties,  prompted  by  considerations  of  ooavenience 
and  economy;  such,  as  I  am  informed,  has  recently  taken  place 
as  regards  the  new  cotton  docks  and  warehouses  at  Staten  island. 
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Bat  what  begins  in  special  agreement  may,  ere  long,  end  in  a  pre- 
vailing cQBtom,  either  in  general  trade  or  in  a  particular  traffic; 
and  the  question  in  any  particular  case  must  be,  whether  the  prao- 
tioe  of  landing  at  such  parts  of  the  port  has  become  so  general  and 
80  established  as  to  be  fairly  and  reasonably  entitled  to  be  reoog- 
zkized  as  within  those  limits  wherein  the  merchants  of  the  port  or- 
dinarily receive,  and  vessels  ordinarily  discharge,  such  goods.  To 
show  this,  proof  of  usage  is  necessarily  received,  and  such  is  its  ap- 
propriate office.  Ottrander  v.  Brown,  15  Johns.  39,  42;  The  Ree- 
side,  2  Sumn.  569. 

In  Bradftreet  v.  Heron,  Abb.  Adm.  209,  it  was  held  by  Betts,  J., 
under  a  usage  proved  in  that  case,  and  upon  a  defense  precisely 
similar  to  the  defense  in  this  case,  that  a  delivery  of  goods  at  quar- 
antine, during  the  quarantine  season,  was  a  compliance  with  a  con- 
tract of  the  bill  of  lading  to  deliver  at  "the  port  of  New  York. "  The 
same,  also,  in  substance,  was  held  in  the  case  of  Qraeie  t.  Marine  Int. 
Co.  8  Cranch.  75. 

In  this  case,  I  think,  the  'weight  of  evidence  undoubtedly  shows  that 
the  docks  and  warehouses  of  Brooklyn  opposite  the  lower  part  of  New 
York  have  been  so  long  and  so  generaUy  used  for  the  delivery  and 
storage  of  goods  consigned  to  this  port,  especially  in  the  trade  from 
Ceylon  and  the  East  Indies,  as  to  be  entitled  to  recognition,  not 
merely  as  one  of  the  customary  places  of  discharge  withm  the  port, 
but,  in  fact,  as  the  chief  place  for  the  discharge  of  such  goods.  I  am 
satisfied,  from  the  evidence,  that  a  great  majority  of  the  merchants 
in  that  ii&ie  have  long  since  found  it  to  be  for  their  convenience  and 
their  interest  to  have  their  goods  delivered  at  the  stores  there  rather 
than  in  New  York  city.  So  largely  has  this  part  of  Brooklyn  been 
employed  in  that  trade,  under  bills  of  lading  like  this,  that  if  these 
docks  and  warehouses  were  to  be  suddenly  destroyed,  and  incapable 
of  being  restored  to  use,  the  changes  made  necessary,  especially  in 
the  eastern  trade,  would  amount  almost  to  a  revolution.  And,  if  this 
be  so,  it  is  clear  that  the  use  of  these  docks  and  warehouses,  as  at 
present  established,  is  an  integral  and  essential  part  of  the  established 
commerce  of  the  port,  for  the  customary  delivery  and  receipt  of  goods. 

In  the  case  of  a  general  ship  it  is  not  to  be  expected  that  all  the 
consignees  will  be  equally  accommodated  by  a  single  place  of  land- 
ing. The  most  that  can  be  expected  is  to  accommodate  the  majority 
of  the  consignees ;  and  if  the  vessel  lands  at  a  suitable  wharf  within 
the  customary  limits  for  the  discharge  of  similar  goods,  and  in  ac- 
cordance with  the  request  of  a  majority  of  the  consignees,  as  in  this 
case,  her  obligation  is  performed,  though  the  minority  might  find 
some  other  place  of  discharge  more  convenient. 

It  was  not  claimed  in  this  case  that  the  landing  at  Pierrepont's 
stores  was  unreasonable  on  account  of  its  distance ;  or  that  the  re- 
spondents would  have  been  subjected  to  less  expense  for  cartage  or 
lighterage  had  the  bark  landed  at  any  available  pier  on  the  New  York 
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shore.  What  New  York  docks  were  available  for  the  discharge  of 
thi8  bark  does  not  appear.  Had  she  gone  to  some  of  the  up-town 
wharves  within  the  present  ordinary  limits  for  discharging  goods,  as 
she  might  have  done  had  there  been  no  direction  by  the  majority  of 
the  consignees,  there  is  no  evidence  to  show,  and  it  cannot  be  as- 
snmed.'vthat  the  respondents  would  have  been  subjected  to  any  less 
expense  for  truckage  or  lighterage  than  they  incurred  through  the 
delivery  at  Brooklyn. 

The  prevailing  usage  for  a  number  of  years  past,  to  discharge 
nearly  all  cargoes  like  the  present  at  Brooklyn,  is  not  seriously  denied ; 
the  respondent's  evidence,  on  the  whole,  confirms  it.  The  point  they 
contend  for  is,  rather,  that  this  t>ractice  is  illegitimate  and  illegal ; 
and  that  those  who  do  not  assent  to  such  delivery  are,  therefore,  en- 
titled to  compensation,  either  for  lighterage  or  ferriage,  to  New  York ; 
in  other  words,  the  respondents,  while  admitting  the  prevailing  prac- 
tice of  discharging  at  Brooklyn,  seek  to  ingraft  upon  it  either  a  legal 
obligation,  or  a  custom  on  the  part  of  the  ship,  to  make  compensa- 
tion to  those  who  dissent.  Apart  from  any  usage  to  make  compen- 
sation, I  cannot  hold  the  vessel  legally  bound  to  do  so,  for  the  rea- 
sons above  stated.  The  evidence,  while  showing  the  payment,  in 
many  instances  during  past  years,  of  small  sums,  fails,  in  my  jadg- 
ment,  to  establish  any  such  general  practice  of  this  kind  as  amoonts 
to  a  usage  obligatory  on  the  ship  to  allow  such  offsets  to  the  compar- 
ative few  who  object  to  the  landing  in  Brooklyn.  The  superior  conven- 
ience of  Brooklyn  over  the  up-town  docks,  to  which  vessels  might  go 
for  discharge,  and  the  presumably  less  expense  of  landing  at  the  for- 
mer, in  the  absence  of  any  proof  on  the  subject,  require  the  claim  for 
lighterage  and  ferriage  on  account  of  landing  in  Brooklyn  to  be  re- 
garded as  resting  on  technical  grounds,  rather  than  as  meritorious 
and  substantial.  When  this  bark  arrived  in  New  York  she  was, 
therefore,  in  my  judgment,  entitled  to  consider  the  docks  of  Brooklyn 
as  available  places  for  the  discharge  of  her  cargo,  as  well  as  those 
upon  the  New  York  shore;  and,  in  selecting  the  one  shore  or  the 
other,  she  was  subject  only  to  the  rules  ordinarily  applicable  between 
different  places  of  delivery  in  the  same  port.  Where  there  are  sev- 
eral wharves  equally  convenient  to  the  carrier,  he  is  bound  to  deliver 
at  that  most  convenient  to  the  shipper,  if  seasonably  notified  of  such 
preference;  and,  where  the  consignees  are  numerous,  a  usage  for  the 
majority  to  name  the  place  of  discharge  is  valid,  if  the  place  named 
be  suitable,  and  within  the  limits  where  such  cargo  is  ordinarily 
landed.  The  Boston,  1  Low.  464,  466 ;  The  E.  H.  Fittler,  Id.  114; 
J  Pars.  Shipp.  ds  A.dm.  233,  note. 

In  the  case  of  Blossom  v.  Smith,  3  Blatchf.  316,  Nelson,  J.,  held 
valid  an  established  usage  of  trade  less  obviously  reasonable  than 
■this;  namely,  that  the  largest  single  consignee  of  a  cargo  of  naval 
stores,  such  as  resin,  turpentine,  etc.,  might  select  a  yard  in  Brook- 
lyn at  which  the  whole  cargo  should  be  delivered,  and  that  the  other 
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oonBignees  must  aooept  deliveiy  there.  The  case,  as  reported,  does 
not  state  the  form  of  the  bill  of  lading ;  but  on  examining  the  record 
I  find  that  the  bill  of  lading  in  that  oa^e  was  of  the  usual  form,  de- 
scribing the  vessel  as  bound  for  New  York,  and  the  cargo  to  be  deliv- 
ered to  the  consignees  "at  the  port  of  New  York,"  as  in  this  case. 
Such  cargo  was  not  allowed  to  be  stored  in  the  city  of  New  York; 
and  the  same  is  true  in  regard  to  part  of  the  cargo  of  the  bark  in  the 
present  case.  ■ 

The  usage  proved  in  this  case,  for  the  majority  to  name  the  place 
of  landing,  was  not  controverted.  The  same  usage  in  other  lines  of 
trade  has  been  repeatedly  proved  before  me,  and  acted  on  in  other 
cases  without  serious  question.  The  bark  in  this  case  went  to  Fierre- 
pont's  stores,  as  I.  have  already  said,  upon  the  request  of  a  majority 
of  the  consignees.  Though  this  did  not  suit  the  respondents,  it  must 
be  assumed  that  it  did  better  suit  the  majority  than  a  delivery  on  the 
New  York  shore;  and  as  this  was  within  the  legal  limits  of  the  port, 
and  was  also  a  suitable  dock  where  such  cargo  is  proved  to  have  been 
long  customarily  discharged,  I  cannot  hold  that  the  bark,  in  going' 
there  in  accordance  with  the  request  of  the  majority,  failed  in  its  duty 
under  the  bUl  of  lading,  or  violated  any  legal  right  of  the  respond- 
ents; and  I  cannot,  therefore,  allow  them  the  offset  claimed. 

The  libelant  is  therefore  entitled  to  a  decree  for  $2,883.63,  the 
amount  of  freight  claimed,  with  interest  and  costs. 


Thb  Caibnsmobe. 
(DUiriel  Court,  D.  Oregon.    Juno  14, 1884) 

1.  Dbbeliot— Right  of  Fibbt  Salvohs. 

The  bark  Cairnsmore  went  ashore  on  Clatsop  beacli'  in  a  thfck  fog,  and  the 
master  and  crew  took  to  the  boats  and  left  her,  without,  so  far  as  appeared, 
any  intention  to  return  or  hope  of  recovering  her,  bat  sold  her  as  she  laj,  within 
two  days,  for  the  benefit  of  whom  it  might  concern;  but  in  tlie  mean  time  she 
■was  taken  jlossession  of  by  the  libelants,  who  proceeded  at  once  to  save  her 
tackle,  apparel,  furniture,  stores,  and  cargo.  Held,  that  the  vessel  was  dere- 
lict, and  tliat  the  salvors  who  first  got  possession  of  her  were  entitled,  for  that 
purpose,  to  maintain  the  same,  even  against  the  owners  or  their  vendees,  so  far 
and  so  long  as  they  were  reasonably  able  and  had  the  means  to  save  her  or  any 
part  of  her ;  but  when  it  was  manifest  that  they  were  unable  to  do  so  in  any 
particular,  as  well  and  surely  as  others  who  might  offer  to  assist  in  the  enter- 
prise, it  was  their  duty  so  far  to  yield  the  possession  to  such  others.  ■ 

2.  Saivagk  Sbrvics— Compensatioh  of. 

Where  there  !g  neither  risk  of  life  nor  property  involved  In  a  salvage  service, 
nor  any  special  knowledge  or  ingenuity  required  or  used  therein,  the  principal 
elements  in  the  compensation  of  the  salvor  are  the  value  of  the  labor  and  care 
bestowed  upon  the  saved  propertv,  and  the  degree  of  integrity  and  responsi- 
bility^  involved  in  keeping  it  safely  and  duly  accounting  for  it,  together  with 
the  risk  of  success. 
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Suit  for  Salvage. 

C.  W.  Fulton  and  Frederick  R.  Strong,  for  libelanta. 

Charles  B.  Bellinger  and  Rufue  MdUory,  for'claimants. 

Dbady,  J.  The  libelants,  J.  E.  Thomas,  Thomas  Doig,  F.  H.  Ward, 
John  Brown,  James  Lidwell,  Dancan  W.  McKenzie,  W.  G.  Bo^s,  A. 
MoKenzie,  John  Wilson,  0.  A.  MoGaire,  William  Stodard,  and  Martin 
Foard,  bring  this  suit  for  salvage  against  the  tackle,  apparel,  and  cer- 
tain of  the  furniture,  stores,  and  cargo  of  the  bark  Gairnsmore,  lately 
stranded  on  Clatsop  beach,  a  short  distance  below  Point  Adams  light. 
The  libel  contains  a  list  of  the  articles  saved  from  the  bark,  which 
includes  her  sails,  rigging,  hawser,  anchor,  and  mooring  chains,  chro- 
nometer, compasses,  boats,  anchors,  and  29  barrels  of  cement,  alleged 
to  be  of  the  value  of  $8,000.  The  claimants,  J.  A.  Brown  and  W.  T. 
McCabe,  answering  the  libel,  admit  the  salvage  service,  but  allege 
that  sooir  after  the  stranding  of  the  vessel,  and  before  the  saving  of 
the  articles  in  question,  except  the  sails,  they  purchased  the  Cairns- 
more  and  cargo  from  the  master  for  the  sum  of  $450,  and  demanded 
the  possession  of  the  same  from  the  libelants,  which  was  refused; 
whereby  they  lost  the  opportunity  of  saving  both  the  vessel  and  cargo, 
which  they  were  prepared  to  undertake  with  a  reasonable  prospect  of 
success. 

From  the  evidence  it  appears  that  the  Gairnsmore  was  an  iron  ves- 
sel bound  from  England  to  Portland,  with  a  cargo  of  cement  of  about 
1,400  tons.  On  Thursday,  September  27th,  she  went  ashore  on  Clat- 
sop beach,  in  a  thick  fog,  with  a  light  wind,  a  mile  or  two  below  Point 
Adams  light.  On  the  next  day  the  master  and  crew  left  her  in  the 
ship's  boat,  and  within  a  few  hours  were  picked  up  by  the  steam-ship 
Queen  of  the  Pacific,  near  the  mouth  of  the  Columbia  river,  and  carried 
to  Astoria.  On  Friday  evening,  MoGabe,  Duncan  W.  McKenzie,  and 
several  others  of  the  libelants,  having  heard  of  the  stranding,  gathered 
in  the  vicinity  of  the  wreck,  and  the  next  morning  McCabe  and 
McKenzie,  by  means  of  a  small  skiff,  which  the  latter  had  procured, 
boarded  the  vessel,  and  took  possession  of  her,  and,  with  the  aid  of 
the  rest  of  the  libelants,  commenced  to  wreck  her.  They  first  took  off 
the  sails,  which  were  still  set,  and  sent  them  ashore  on  a  line  from 
the  foretop  to  the  beach,  and  then  commenced  to  remove  the  rigging. 
During  the  forenoon  of  Saturday  the  master  of  the  vessel  visited  the 
beach,  and  returned  to  Astoria  with  the  local  agent  of  Lloyds,  who 
had  come  down  from  there  with  McCabe  the  day  before.  During  his 
short  stay  on  the  beach  the  master  did  nothing  towards  asserting  any 
right  to  the  possession  of  the  vessel,  or  interfering  with  that  of  the 
libelants,  or  objecting  to  their  action.  On  his  way  back  to  Astoria 
the  master  met  a  telegram  from  Portland,  advising  him  that  he  had 
been  appointed  agent  for  the  owners,  and  directing  him  to  associate 
some  one  with  himself,  and  hold  a  survey  of  the  vessel,  and  dispose  of 
her  to  the  best  of  his  ability.  Thereupon  the  master  selected  his 
companion,  Lloyds'  agent,  as  his  associate,  who  was  also  the  bearer 
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of  a  mesaage  from  McCabe  lo  his  clerk  in  Astoria  to  bay  the  vessel 
if  she  was  offered  for  sale,  and  they  two,  ooncluding  that  they  bad 
already  held  a  suffioient  survey  of  the  vessel,  vent  on  to  Astoria  that 
evening,  and  then  and  there  sold  her  and  her  cargo,  without  any  far- 
ther notice  or  other  l;>id,  so  far  as  appears,  to  MoGabe's  clerk,  as  a 
wreck,  for  $460, — there  being  an  understanding  at  the  time  between 
said  agent  and  McCabe  that  the  former  should  have  an  interest,  in  the 
venture  if  the  sale  was  made,  as  they  expected  it  would  be.  McCabe 
went  to  Astoria  on  Sunday,  and  returned  on  Monday,  when  he  told 
the  libelants  that  he  bad  purchased  the  vessel,  and  insisted  that  they 
should  cease  their  work,  and  deliver  the  possession  of  the  vessel  and 
property  to  him,  at  the  same  time  saying  they  should  be  paid  for  what 
they  had  done.  The  libelants  refused  to  quit  work  or  surrender  pos- 
session of  the  property,  but  told  McCabe  he  might  continue  to  work 
with  them  as  a  salvor,  os,  that  they  were  willing  to  stand  in  with  him 
on  the  purchase,  which  they  thought  he  ought  to  have  made  for  the. 
benefit  of  the  whole  party,  as  they  had  agreed  beforehand  to  bid  as 
high  as  $3,000  for  the  wreck,  if  it  was  sold.  But  they  would  not 
allow  him  to  take  exclusive  possession,  nor  put  a  gang  of  men  on 
board  to  work  on  his  account.  McCabe  would  not  accept  their  prop- 
osition, and  they  would  not  yield  to  his  demand ;  and  therefore  the 
former  did  nothing  more  towards  saving  the  property,  and  the  libel- 
ants continued  their  operations  until  about  November  10th,  when  they 
surrendered  the  vessel  to  the  claimants.  The  only  means  they  had 
of  saving  the  material,  bendea  the  line  from  the  foretop,  were  ox 
teams  which  they  hired  from  the  neighboiing  settlers.  At  low  tide 
these  were  driven  in  the  surf  within  80  to  40  feet  of  the  vessel,  and 
loaded  from  the  yard-arm  with  heavy  articles,  which  were  hauled 
ashore.  There  the  sails  and  other  perishable  materials  were  stored  in 
a  tent  until  they  could  be  removed  to  Skipanon  by  wagon,  and  thence 
boated  to  Astoria,  where  they  are  now  stored.  The  anchors  and 
chains  were  left  well  up  on  the  beach,  where  they  are  now,  buried  in 
the  sand.  According  to  the  testimony  of  McCabe  he  had  the  men 
and  means  at  his  command  wherewith  to  have  placed  a  donkey  engine 
of  4,000  pounds  weight  on  the  vessel  by  Tuesday,  and  taken  out  the 
cargo  in  a  few  days,  and  thereby  enabled  the  vessel  to  come  ashore, 
out  of  the  breakers,  to  a  place  of  comparative  safety,  from  which  she 
might  have  been  thereafter  gotten  out  to  sea  again  at  some  convenient 
time.  But  it  does  not  appear  that  the  men  were  on  the  ^ound,  nor 
that  the  engine  was  ever  any  nearer  than  Astoria.  After  the  libel* 
ants  gave  up  the  wreck,  McCabe  employed  Thomas  Doig,  one  of  the 
libelants,  and  some  four  or  five  others,  who  removed  from  the  vessel 
for  him  two  anchors,  weighing  between  three  and  four  thousand  pounds 
each,  by  lowering  them  from  the  yard-arm  into  a  wagon  and  hauling 
them  ashore.  It  also  appears  from  the  evidence  that  by  Monday  the 
vessel  was  beginning  to  fill  from  the  water  pouring  in  at  her  after- 
lights and  companion  way,  and  that  by  Wednesday  the  whole  cargo 
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of  cement  was  wet  and  ruined.  The  vessel  remained  intaot  until  about 
February,  when  she  broke  up  and  went  to  pieces. 

My  conclusion  fronai  the  oiroumstances  is  that  the  Gaimsmore,  when 
found  by  the  libelants,  bad  been  abandoned  by  her  master  and  orew 
without  the  hope  of  recovery  or  the  intent  to  return  and  reclaim  her. 
She  was  then  derelict,  and  liable  to  be  taken  possession  of  by  the  first 
comer.  2  Pars.  Shipp.  &  Adm.  288;  Cohen,  Adm.  78.  Waiving 
inquiry  into  the  bonajides  of  the  sale  to  the  claimants,  and  assoming 
that  it  was  good  as  against  the  libelants,  the  claimants  only  snceeeded 
thereby  to  the  rights  and  interests  of  the  former  owners.  As  against 
the  latter  or  their  vendees,  the  libelants  had  the  lawful  possession  of 
the  property,  and  were  entitled  to  keep  the  same  so  far  and  so  long 
as  was  necessary  to  enable  them  to  complete  the  salvage  service  in 
which  they  were  engaged.  But  the  rights  of  the  libelants  were  qnal-i 
ified  by  the  circumstance  of  their  power  or  competency  to  perform 
this  service.  And  if  it  was  manifest  that  with  their  means  they  could 
not  save  the  property  as  well  or  as  surely  as  others  who  might  offer 
to  assist  or  take  part  in  so  doing,  they  were  bound  to  allow  such 
others  to  engage  in  the  undertaking.  2  Pars.  Shipp.  &  Adm.  279- 
281.  The  claimants,  as'owners,  had  also  the  right  to  participate  in 
the  saving  of  the  property,  so  far  as  such  participation  was  plainly 
necessary  to  that  end.  And  it  is  clear  that  such  necessity  existed  as 
to  the  cargo,  for  the  libelants  were  not  prepared  to  get  it  out  with  the 
dispatch  which  the  circumstances  required.  Indeed,  it  is  very  doubt- 
ful if  the  claimants  could  have  gotten  out  one-third  of  it,  even  if  they 
had  succeeded  in  getting  an  engine  on  board  by  Tuesday.  But  it  may 
be  that,  if  the  dead-lights  and  after  companion  way  had  been  properly 
closed,  thd  water  might  have  been  kept  out  of  the  hold  longer  and 
'more  might  have  been  saved.  Besides,  as  the  cargo  came  out,  the 
vessel  would  have  risen  up  and  come  ashore  out  of  the  breakers,  and 
been  less  liable  to  take  in  water.  But  the  claimants  were  not  entitled 
to  the  exclusive  possession  of  the  vessel,  or  to  deny  the  libelants  their 
right  to  salvage  for  the  property  already  saved,  or  to  prevent  them 
from  doing  what  they  could  to  save  more  of  it.  The  law  favors  the 
first  salvors,  and  does  not  allow  others  to  share  with  them  in  the  en- 
terprise and  compensation,  unless  and  only  so  far  as  there  is  a  ne- 
cessity "for  it.     The  Ida  L.  Howard,  1  Low.  2;  Cohen,  Adm.  82. 

The  claimant  McCabe  mistook  his  rights  when  be  demanded  that 
the  libelants  should  "give  up  the  ship"  and  turn  the  whole  matter 
over  to  him.  The  libelants  refused  to  comply  with  this  demand,  as 
they  had  a  right  to.  And  although  they  may  have  been  acting  un- 
der the  apprehensions  that  they  had  ^  right,  under  the  circumstances, 
to  prevent  MoCabe  from  putting  an  engine  on  board,  and  thus  aid  in 
saving  the  cargo,  they  never  actually  refused  to  accede  to  any  such 
proposition,  because  it  was  never  made  to  him.  Nor  were  the  claim- 
ants ever  in  a  position  to  make  such  an  offer,  for  they  had.no  such 
meaqg^or  appliauces  on  the  ground  or  in  sight,  and  now  only  claim 
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that  they  were  within  their  reach,  and,  if  the  libelants  had  abso- 
lately  sarrendered  the  poasession  of  the  vessel  to  them,  as  they  re- 
qaired,  they  woold  have  brought  them  into  use. 

The  claimants'  case  is  not  one  that  appeals  strongly  to  one's  sense 
of  jastice.  MoGabe,  while  acting  as  a  salvor  with  the  libelants,  pri- 
vately purchased  the  wreck  from  ander  them,  at  a  covert  sale,  for  a 
nominal  sum,  and  then  not  only  refused  to  admit  them  to  share  in 
it,  bat  aotaally  undertook  to  deprive  them  of  their  possessions  and 
right  as  the  first  salvors. 

Neither  do  I  find  that  the  libelants  are  gailty  of  any  such  onskiU- 
fulnesB  or  negligence  in  the  saving  of  this  property  as  ought  to  preju- 
dice their  claims  for  salvage.  The  proportion  that  ought  to  be  al- 
lowed them  is  not  so  easily  ascertained.  The  allegations  of  the  parties 
as  to  the  value  of  the  property  saved  are  a  great  ways  apart,  and  the 
proof  on  the  Babject  is  meager  and  ansatisfaotory.  Indeed,  it  was 
understood  that  there  would  be  an  admission  or  stipulation  on  the 
the  subject,  but  I  am  unable  to  find  any  in  the  report  of  the  testi- 
mony. Where  the  property  is  comparatively  valuable,  and  is  saved 
with  but  little  labor  or  risk  of  life  or  property,  the  proportion  allowed 
a  salvor  is  less  than  when  these  conditions  are  reversed.  The  time 
occupied  in  this  service  was  considerable, — probably  40  days  iu  all, — 
during  which  time  some  of  the  libelants  were  employed  a  portion  of 
each  day.  But  the  time  employed  in  the  surf  in  getting  the  property 
ashore  was  only  about  one  hour  out  of  two,  as  the  water  was  too 
deep  or  rough  to  work  in  when  it  was  above  half  tide.  There  was 
little  or  no  property  employed  by  the  libelants.  The  teams  which 
were  used  to  haul  the  property  from  the  vessel  were  all,  and  the  risk 
to  them  was  not  serious.  The  weather  was  comparatively  oalm  and 
mild,  and  there  was  no  particular  risk  to  life,  except  from  exposure 
to  cold  in  the  surf.  Neither  was  there  any  particular  skill  or  inge- 
nuity brought  to  bear  upon  the  undertaking  by  the  libelants.  The 
principal  elements  in  the  value  of  their  service  are  the  labor  and  care 
bestowed  upon  the  property  while  removing  it  from  a  place  of  danger 
to  that  of  safety,  and  the  integrity  and  responsibility  involved  in  keep- 
ing it  safely  and  duly  accounting  for  it.  Add  to  this  the  risk  which 
they  took  of  getting  nothing  for  their  labor  of  they  did  not  succeed, 
which  in  this  case  was  not  very  great.  Allowing  that  the  libelants 
were  engaged  in  the  work  of  saving  this  property  40  days,  $5  a  day 
lor  each  of  them  during  the  whole  period,  or  $2,400  in  all,  in  addi- 
tion to  the  (383.82  in  money  which  they  expended  for  teams  on  the 
beach,  transportation  to  Astoria,  labor,  and  supplies,  seems  to  me  a 
very  reasonable  compensation  for  their  oare  and  labor.  But  if  the 
property  is  only  worth  $2,500,  as  alleged  by  the  claimants,  there 
would  not  be  that  much  left  after  paying  the  costs  of  the  proceeding; 
whereas,  if  it  is  worth  $8,000,  as  alleged  by  the  libelants,  and  my 
impression  is  that  this  figure  is  much  nearer  the  truth,  the  half  or 
one-third  of  its  value  might  be  sufficient  compensation  to  the  libel- 
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ants  both  for  their  servioes  and  expenses.  The  reward  for  salvage 
service  is  affected,  among  other  things,  by  the  valne  of  the  property 
saved.  This  is  one  of  the  risks  which  wreckers  take.  The  Albion 
Lincoln,  1  Low.  75.  But  in  the  case  of  a  derelict,  when  the  salv- 
age service  is  considerable  and  the  value  of  the  property  saved  in- 
considerable, the  whole  may  be  awarded  to  the  salvor.  The  Zea- 
land, Id.  1.  Under  the  circumstances,  the  safest  course  to  pursae  in 
the  matter  is  to  make  an  order  for  the  sale  of  the  property, — a  thing 
which  ought  to  have  been  done  long  since,  on  the  application  of  one 
or  both  of  the  parties, — and  reserve  the  final  award  of  salvage  antil 
the  value  of  the  property  is  thus  ascertained.  In  the  mean  time,  if 
the  parties  are  willing  to  abide  the  general  ruling  in  the  case,  they 
may  agree,  withoat  any  further  proceeding,  upon  a  disposition  of  the 
property  in  accordance  with  these  suggestions. 

A  decree  will  be  entered  that  the  libelants  are  entitled  to  salvage, 
the  amount  of  which  will  be  determined  when  the  value  of  the  prop- 
erty is  ascertained  upon  a  sale  thereof,  which  is  now  ordered. 


The  Lizzie  Hendbbson. 
{Dittriet  Court,  8.  V.  Florida.    1884) 

1.  CoMjISION— Wbioht  of  Evtbescb. 

Where  11  witnesses  are  so  situated  ihaX  tbev  cannot  be  mistaken  in  regard 
to  a  fact  to  whicli  tliey  testify,  and  their  testimony  is  to  a  positiTs  fact,  the 
weight  of  evidence  is  in  favor  of  that  fact,  although  other  disinterested  wit- 
nesses conti^ict  it,  testifying  to  a  negative  fact,  there  being  ground  for  be- 
lieving tliat  they  might  have  been  mistaken. 

2.  Bame — Section  4234,  Rev.  St. — Vessel  at  Amchok. 

A  sailing;  vessel  at  anchor  must  show  a  torch-light  upon  the  approach  of  a 
steamer,  under  section  4234,  He  v.  St.,  and  a  failure  to  do  so  is  negligence. 
8.  Sake — DorrKB  of  Vessels— Lobb  Apportioned. 

It  is  the  duty  of  a  steamer  to  avoid  a  sailing  vessel,  but  it  is  also  the  duty  of 
the  latter  to  afford  the  steamer  all  the  means  and  signals  the  law,  custom,  and 
common  prudence  prescribe,  to  enable  her  to  make  the  avoidance ;  and  if,  by  a 
failure  so  to  do,  disaster  occurs,  she  must  bear  the  loss  or  a  sliare  thereof,  ac- 
cording as  the  collision  resulted  from  her  sole  or  partial  fault. 
4.  Interpretation  of  Btatitteb. 

Statutes  are  to  be  interpreted  according  to  the  manifest  import  of  their  words, 
and  that  sense  of  the  words  which  harmonizes  beet  with  the  context,  and  pro- 
motes in  the  fullest  manner  the  apparent  policy  and  object  of  the  legislation, 
must  be  adopted. 

In  Admiralty.    Collision. 

L.  W.  Bethel  and  Q.  Bowne  Patterson,  for  libelant. 

S.  M.  Sparkman  and  W.  C.  Maloney,  Jr.,  for  respondent. 

Locke,  J.  The  steam-ship  Lizzie  Henderson,  while  coming  oat 
of  the  harbor  of  Cedar  Keys  on  the  evening  of  September  5,  1880, 
struck  the  schooner  Competitor,  lying  at  anchor  in  the  channel,  and 
this  is  a  libel  to  recover  damages.     One  vessel  was  a  steamer  tinder 
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way;  therotheT,  a  sailing  vessel  at  anchor.  The  coUisiofti  is  admitted 
and  folly  proven,  and  the  steamer,  prima  facie,  so  in  faalt  that  the 
burden  of  proof  is  apon  respondent  to  show  fault  in  the  schooner. 

In  defense,  it  is  urged  that  the  schooner  was  anchored  in  an  im- 
proper place ;  that  she  had  no  lights  up ;  that  she  exhibited  no  lighted 
torch  upon  the  approach  of  the  steamer.  Upon  the  first  two  grounds, 
as  qaestions  of  fact,  the  testimony  is  directly  contradictory,  and  by  such 
a  number  of  witnesses  on  each  side,  whom  I  have  no  reason,  aside 
from  the  discrepancies  in  the  testimony,  to  doubt,  that  it  is  impossi- 
ble  to  determine  the  true  state  of  the  case  with  any  degreee  of  satis- 
faction. The  schooner  had  been  ordered  to  quarantine,  and  instead 
of  anchoring  to  the  eastward  of  the  buoy  which  marked  the  limit  of 
the  quarantine  ground,  had  anchored  to  the  westward  of  it,  in  the 
channel.  This  was  about  300  or  360  yards  wide  within  the  12-foot 
mark  lines.  Just  how  far  from  the  bnoy  the  schooner  was  anchored  ia 
nncertain ;  the  witnesses  have  varied  from  35  yards  to  200,  but  there 
was  ample  room  for  any  other  vessel  to  pass.  It  does  not  appear 
to  have  been  neglect  in  the  master  of  the  schooner  in  anchoring  where 
he  did,  but  a  misunderstanding  as  to  the  location  of  the  quarantine 
ground,  {torn  the  directions  given  him  by  the  quarantine  officer.  It 
is  not  a  question  of  importance  in  this  case  whether  the  Competitor 
was  actually  within  the  limits  of  the  quarantine  grounds,  any  further 
than  to  inquire  whether  she  was  anchored  in  an  improper  place,  re- 
gardless of  any  quarantine. 

In  the  case  of  The  S.  Shaw,  6  Fbd.  Rep.  93,  there  was  a  statute  posi- 
tively forbidding  anchoring  where  she  was  in  range  of  the  lights,  bat 
there  was  no  such  rule  of  law  or  custom  prohibiting  anchoring  here. 
The  Competitor  was  prevented  from  anchoring  near  the  wharf,  the 
usual  anchorage  for  vessels,  and  although  the  master  of  the  steamer 
says  it  is  not  customary  for  small  vessels  to  anchor  in  this  part  of  the 
channel,  if  sufficient  space  is  left  for  vessels  to  pass  safely,  such  an- 
choring only  required  more  diligent  watchfulness  and  care  in  warn- 
ing any  approaching  vessel.  Although  the  Competitor  was  anchored 
between  the  banks  of  the  channel,  I  do  not  consider  that  she  was  so 
in  mid-channel  as  to  be  in  fault,  if  she  complied  with  the  law  in 
other  respects.  There  was  unquestionably  abundant  room  for  any 
vessel  to  pass  her,  and  no  unusual  or  strong  current  making  naviga- 
tion difficult,  or  any  obstacle  to  prevent  her  being  seen  from  a  dis- 
tance. 

According  to  the  testimony  of  Jackson,  master  of  the  steam-ship, 
when  compared  with  the  chart,  she  was  100  yards  to  the  eastward  of 
the  sailing  line,  as  shown  by  the  same.  But  she  was  not  so  out  of 
the  way  of  passing  vessels  as  to  excuse  her  from  the  maintenance  of 
the  required  lights,  but  was  so  anchored  as  to  make  such  lights  and 
an  anchor  watch  an  imperative  necessity ;  and  here  arises-  a  more  dif- 
ficult question.  Eleven  witnesses,  the  officers  and  crew  of  the  Com- 
petitor, as  well  as  the  entire  officers  and  crew  of  the  Nonpariel,  a 
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schooner  lyifig  within'  speaking  distance,  hat  abont  100  yards  from 
her,  swear  positively  that  the  Competitor  had  a  large,  bright  light  up 
at  the  jib-lift.  One  party  testifies  to  putting  it  up;  another  to  hav- 
ing ordered  and  seen  it  put  up;  and  all  to  having  seen  it  burning, 
bright  and  clear,  until  the  schooner  was  struck  by  the  steamer,  when 
the  lamp  fell  out  of  the  lantern  on  the  deck.  Two  pilots,  anchored 
some  300  yards  away,  the  master,  first  and  second  mates,  and  quar- 
termaster of  the  steamer,  and  two  passengers  on  board  her,  state  as 
positively  that  they  saw  no  lights,  and  are  confident  none  were  shown. 
This  conflicting  evidence  renders  a  satisfactory  conclusion  difficult, 
if  not  impossible,  and  the  only  thing  that  presents  itself  from  which 
one  can  be  assisted,  is  the  consideration  of  the  opportunities  and  fa- 
cilities of  each  party  of  being  thoroughly  infolrmed  upon  the  subject 
testified  to.  No  one  of  them  is  pecuniarily  interested  in  the  result 
of  this  case,  and  I  know  of  no  reason  why  as  full  confidence  should 
not  be  given  to  the  testimony  of  each  one  as  to  that  of  any  other. 
Let  us  see  if  there  is  any  way  by  which  the  difference  can  be  ac- 
counted for.  The  steamer  was  going  at  the  rate  of  eight  miles  an 
hour,  under  full  head  of  steam  and  sail,  or  at  the  rate  of  204  yards 
a  minute.  According  to  the  most  reliable  testimony  the  schooner 
was  not  seen  until  the  steamer  was  within  about  80  feet  of  her,  or 
some  seven  or  eight  seconds  of  time.  The  excitement  and  commo- 
tion at  the  time  is  testified  to.  The  master  ran  to  the  wheel  to  help 
th^  man  there ;  the  mate,  who  was  coming  from  aft,  when  he  heard 
the  outcry,  rushed  aft  again  to  cast  off  the  main-sheet;  the  second 
mate  was  abaft  the  pilot-house  when  he  heard  the  commotion;  audit 
may  well  be  believed  that  none  of  them  got  more  than  a  passing 
glimpse  of  the  schooner  until  they  struck  her.  The  passengers  were 
neither  seafaring  men,  nor  probably  conversant  with  vessels  or  the 
requirements  of  lights.  The  testimony  of  one  shows  that  he  was  mis- 
taken as  to  the  light  on  the  Nonpariel,  a  vessel  lying  at  a  short  dis- 
tance, and  the  other  saw  but  one  vessel  anchored  near,  while  it  is 
true  there  were  two,  both  with  lights  distinctly  visible.  Everything 
goes  to  show  that  the  steamer  was  running  what  they  considered  her 
course  from  the  last  buoy,  and  no  one  was  thinking  of  a  vessel  in 
their  way  until  just  upon  her.  It  was  a  bright  moonlight  night, 
without  a  cloud  in  the  sky,  within  two  days  of  full  mo(Hi,  the  moon 
a  little  over  two  hours  high,  and  the  schooner  so  heading  as  to  be  in 
the  full  light  of  the  moon,  and  there  was  no  possible  reason  why  she 
could  not  have  been  seen  a  half  mile  under  the  circumstances,  with- 
out any  light.  The  two  pilots  say  they  had  seen  her  distinctly  300 
or  400  yards,  when  they  saw  no  lights,  and  to  argue  that  she  had  no 
lights  because  they  had  not  been  seen  by  those  on  board  the  steamer 
when  within  visual  distance,  would  equally  prove  that  she  was  not 
there  because  they  bad  not  seen  her.  It  is  stated  in  evidence  that 
there  were  good  and  careful  men  on  lookout, — one  in  the  rigging  and 
one  on  the  bows.    While  I  would  not  deny  their  being  there,  the  fact 
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tbat  they  did  not  see  the  schooner  until  she  had  been  seen  and  an- 
nounced by  a  passenger,  does  not  show  great  care  on  their  part. 

It  may  be  easily  understood  that  in  such  a  moment  of  excitement 
as  has  been  shown  to  have  been  existing  here,  every  one  would  be 
-watching  the  schooner  and  where  she  would  be  struck,  if  at  all,  and 
take  no  such  thought  of  a  light  as  to  notice  it ;  and,  had  no  collision 
occurred,  been  unable  to  say  five  minutes  later  whether  she  had  a 
light  or  not.  The  testimony  of  the  two  pilots,  Clark  and  Wilson,  has 
been  more  difficult  to  account  for,  as  it  must  be,  unless  the  position 
is  accepted  that  each  one  of  the  11  witnesses  for  tba  libelant  com- 
mitted perjury.  These  libelant's  witnesses  were  so  situated  that 
they  could  not  have  been  mistaken.  They  were,  a  part  of  them, 
actors  in  furnishing  the  light,  and  all  others  so  immediately  in  the 
vicinity  that  they  must  have  known  of  its  presence  or  its  absence. 
They  testified  directly  to  a  positive  fact,  and  not  to  a  negative  one ; 
and  there  can  be  but  one  of  two  conclusions :  either  that  there  was  a 
light  as  described,  or  they  have  every  one  committed  willful  perjury, 
which  I  am  not  ready  to  accept.  Can  we  find  any  grounds  for  think- 
ing  Clark  and  Wilson  may  have  been  honestly  mistaken  in  their 
statements?  The  Competitor  was  nearly  easterly  from  the  Grace 
Darling,  the  pilot's  vessel;  almost  in  a  direct  line  with  a  rising  or 
newly-risen  muon  of  foil  brilliancy.  She  was  nearly  stem  on  to  them, 
and  the  fact  that  they  might  have  noticed  her  once,  or  several  times, 
even,  when  the  light,  obscured  by  the  Schooner's  masts  or  rigging,  or 
dimmed  by  the  bi-iglitness  of  the  moon,  was  not  seen,  would  not  be 
as  improbable  as  that  11  men  of  presumably  good  reputation  and 
character,  with  no  inducement  to  false  swearing,  would  have  com- 
mitted perjury.  A  light  that  was  brought  from  the  cabin  and  car- 
ried forward,  as  testified  to  by  Clark,  is  conclusively  shown  by  the 
testimony  of  those  on  board  the  steamer,  as  well  as  others,  to  have 
been  after  rather  than  before  the  collision,  as  stated.  Taking  the 
entire  evidence  as  to  the  anchor-light  together,  I  consider  the  weight 
is  in  favor  of  there  being  one,  and  I  must  so  believe. 

So  far  the  questions  have  been  of  fact,  but  one  of  law  is  now  pre- 
sented. It  is  claimed  and  admitted  that  no  torch-light  was  shown 
upon  the  approach  of  the  steamer,  as  is  required  by  section  4234, 
Bev.  St.,  according  to  the  act  of  February  28,  1871.  In  behalf  of 
the  libelant  it  is  urged  that  such  requirement  is  not  for  vessels  at 
anchor,  but  is  only  intended  to  apply  to  sail-vessels  under  way;  and 
this  view  seems  to  be  supported  by  implication  by  the  decisions  in 
McGlosky  v.  Tke  Achilles,  23  Int.  Eev.  Eeo.  868,  and  'I'he  Wanata, 
96  U.  S.  600;  also.  The  Sarmatia,  2  Fed.  Rep.  915,  which  have  been 
cited.  But  in  none  of  these  does  the  question  at  bar  seem  to  have 
been  considered  and  determined,  for  in  The  Achilies  ouly  were  the  cir- 
cumstances such  as  could  have  raised  it,  and  in  that  it  does  not  ap- 
pear to  have  been  mentioned.  On  the  other  hand,  in  U.  S.  v.  One 
Raft,  etc.,  13  Fed.  Rep.  796,  Judge  Bond's  opinion  would  imply  that 
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a  raft  sboidd  display  a  toroh,  notwithstanding  she  was  at  anchor,  al- 
thongh  the  case  was  disposed  of  on  other  grounds ;  and  in  McOUl  t. 
The  Oscar  Townsend,  17  Fed.  Eef.  94,  Judge  Welkeb  remarked  that 
"she  did  not  display,  as  it  was  her  duty,  a  torch-light  when  the  lights 
of  the  Townshend  first  appeared,  to  enable  them  to  see  her  and  avoid 
a  collision." 

The  language  of  the  law  is  sufficiently  extended  to  include  anch- 
ored vessels/  as  well  as  those  under  way,  and  it  must  require  good 
reasons  to  limit  its  application.  As  a  safeguard,  intended  to  prevent 
collisions,  it  would  seem  to  demand  as  liberal  a  construction  as  could 
be  consistent  with  the  plainly-expressed  opiniou  of  the  legislators.' 
The  act  of  1871,  in  which  this  provision  was  embodied,  was  for  the 
purpose  of  providing  in  every  way  possible  for  the  safety  of  life  and 
property  on  board  steam-vessels,  and  may  it  not  be  presumed  with 
reason  that  thor  legislators  intended  it  as  much  for  the  protection  of 
these  as  for  the  safety  of  the  sailing  vessel,  and  to  apply  as  well  to 
vessels  at  anchor,  which  might  be  impediments  to  navigation,  as  to 
those  under  way?  Judge  Lowell  seems  to  have  taken  this  view  of 
it  in  the  case  of  The  Leopard,  2  Low.  242,  where  he  remarks :  "I  sup- 
pose this  regulation  was  intended  to  give  a  warning  to  steamers  in 
case  of  need,  and  one  the  use  or  neglect  of  which  could  not  well  be 
disputed."  The  board  of  supervising  inspectors  of  steam-vessels 
place  the  same  construction  upon  it,  as  in  page  42  of  the  rules  and 
regulations  it  is  stated  that  sailing  vessels  shall  at  all  times,  on  the 
approach  of  any  steamer  during  the  night,  show  a  lighted  torch.  It 
is  plain  that  the  torch  is  designated  by  the  law  as  a  warning  for  ap- 
proaching steamers ;  every  sailing  vessel  is  bound  by  law  to  have  one 
at  hand,  and  be  acquainted  with  the  requirements  and  use  of  it;  and, 
under  the  circumstances,  I  cannot  say  that  because  the  vessel  was  at 
anchor,  her  master  was  justified  in  neglecting  the  use  of  it.  It 
might  be  urged  that  it  was  presumed  that  the  steamer  would  do  her 
duty  and  avoid  the  schooner,  but  such  presumption  cannot  be  relied 
upon  until  everything  has  been  done  that  can  be.  I  have  no  doubt 
that  had  the  torch  been  displayed  five,  or  even  three,  minutes  before 
the  collision,  or  even  one  minute,  it  would  have  been  seen,  and  the 
damage  avoided. 

In  The  Golden  Grove,  13  Fed.  Eep.  675,  the  following  language  so 
fully  expresses  the  duty  of  sail- vessels  that  I  adopt  it  as  applying 
here : 

"  VThile  it  is  true  that  it  is  the  duty  of  tlie  steam -vessel  to  avoid  the  sailing 
vessel,  it  is  no  less  tlie  duty  of  the  latter  to  afford  ttie  steamer  ali  the  means 
and  signals  the  law,  custom,  and  common  prudence  prescribe,  to  enable  her 
to  make  the  avoidance;  and  if,  in  any  re.epect,  she  fails  therein,  and  thereby 
produces  the  disaster,  she  must  either  bear  the  whole  loss,  or  share  thereof, 
as  her  fault  was  the  sole  or  partial  cause  of  the  collision." 

Considering  the  place  in  which  the  schooner  was  anchored,  and  the 
entire  circumstauces  of  the  case,  I  must  decide  that  it  was  the  duty 
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of  those  on  board  the  schooner  to  show  a  torch  as  provided  by  the 
statute,  and  not  doing  so  was  a  neglect  on  their  part. 

I  am  not  taffioiently  well  satisfied  that  it  was  not  the  intention  of 
the  legislators  to  have  the  law  apply  to  snob  cases,  to  give  an  opinion 
in  direct  conflict  with  those  already  given  upon  the  same  question. 
In  interpreting  statutes  "  we  af e  bound  to  interpret  them  according 
to  the  manifest  import  of  the  words,  and  to  hold  all  cases  which  are 
within  the  words  and  mischiefs  to  be  within  the  remedial  influence 
of  the  statute;"  "we  must  adopt  tie  sense  of  the  words  which  har- 
monize best  with  the  context  and  promote  in  the  fullest  manner  the 
apparent  policy  and  object  of  the  legislation."  U.  S.  t.  One  Raft,  13 
Fed.  Eep.  796;  citing  U.  S.  v.  Winn,  3  Sumn.  212 ;  The  Enterprise,  1 
Paine,  S3;  The  Industry,  1  Gall.  117.  This  case  certainly  comes 
within  the  words  of  the  statute,  and  would  Lave  been  remedied  by  an 
application  of  its  provisions.  If  congress  has  neglected  to  provide 
that  steam-vessels  under  like  circumstances  should  comply  with  like 
requirements,  it  does  not  necessarily  relieve  those  to  which  it  does 
apply. 

But  while  the  Competitor  was  in  this  matter,  in  my  opinion,  in 
fault,  I  am  none  the  less  satisfied  that  there  was  culpable  negligence 
on  the  part  of  the  steamer.  The  circumstances  fully  satisfy  me  that 
with  a  reasonable  degree  of  diligence  and  care  the  schooner  would 
have  been  seen  and  avoided,  notwithstanding  the  absence  of  a  torch- 
light. 

Each  vessel  was,  in  my  opinion,  in  fault,  and  the  damage  must  be 
divided  between  them.  The  decree,  therefore,  will  follow  for  half 
damages  to  the  Competitor. 


Gabdnbs  v.  Omb  THonsiMD  Four  Hundred  and  Sxxty-Ssvbn  Balbs 
Of  Cotton  and  another.* 

(Oireuit  Court,  B.  D.  Florida.    November  Term,  1883.) 

AjnmtAx/rT— Unseawobtht  Vebbbt.. 

Where  cargo  U  laden  on  board  of  a  ship  whose  owners  know  that  she  Is  not 
eeaworlhy,  and  who  have  put  her  \ip  for  a  long  Toyaee  that  they  never  uttended 
she  should  complete,  but  intended  to  fraudulKntfy  break  up  the  yoyagu  at  nn 
intermediate  port,  which  intention  was  afterwanls  carriect  out,  htld,  that  all 
the  expenses  of  taking  the  vessel  into  the  intermediate  port,  and  her  expenses 
there,  and  the  cost  of  discharging,  storing,  and  reshipping  cargo,  must  be  borne 
by  the  ship  and  her  owners,  and  are  not  a  legitimate  charge  against  the  cargo. 

Admiralty  Appeal. 

Treadioell,  Cleveland  <t  O.  B.  Patterson,  for  claimants. 

L.  C.  Bethel,  for  Philbrick,  intervenor. 

1  Reported  by  Joseph  P.  Hornor,  Eaq.,  of  the  New  Orleans  bar. 
v.20,no.8— 34 
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Pabdee,  J.  This  cause  came  on  to  be  heard  on  the  record  and  «n- 
dence,  and  was  argaed,  whereupon  the  court,  being  advised  in  the 
premises,  doth  find  the  following  facts  in  the  case : 

(1)  On  June  3,  1878,  the  ship  Marie  Fredrikke,  laden  with  a  cargo 
of  3,601  bales  of  cotton,  2,000  barrels  of  r^sin,  and  8,290  staves, 
sailed  from  the  city  of  New  Orleans,  ostensibly  on  a  voyage  to  Liver- 
pool. 

(2)  This  vessel  in  1876,  then  known  as  the  Almora,  had  put  into 
Key  West  when-  on  a  voyage  from  New  Orleans  towards  Liverpool, 
laden  with  cotton,  and  had  there  been  condemned  as  unseaworthy. 
At  this  time  she  was  consigned  to  John  J.  Philbrick,  of  Key  West, 
and  she  was  purchased  from  Philbrick  by  Adolphus  G.  Diesen,  who 
was  then  in  Key  West,  ex-bark  Cadiz.  Diesen  had  remained  for  some 
time  in  Key  West  awaiting  the  arrival  of  funds  with  which  to  pur- 
chase this  vessel,  and  his  business  office  at  this  time  was  at  the  office 
of  the  said  Philbrick. 

(3)  In  1877  Diesen  took  the  Almora  to  Pendacola,  and  there 
loaded  her  with  a  cargo  of  lumber  for  Europe.  She  put  into  Key 
West,  leaking  and  in  distress,  and  was  there  consigned  by  Diesen  to 
Philbrick.  Her  cargo  of  lumber  was  discharged  at  Key  West,  and 
the  vessel  was  taken  by  Diesen  to  New  Orleans  for  repairs,  leaving 
Key  West  in  February,  1878.. 

(4)  At  New  Orleans  this  vessel  was  put  upon  the  dry-dock  and  re- 
paired. While  on  the  dry-dock  she  was  libeled  by  Brady  &  McClel- 
lan,  and  sold  to  them  lor  $2,000.  This  proceding  was  taken  to  avoid 
the  payment  of  the  bills  incurred  by  the  vessel  at  Pensacola,  and  the 
sale  was  made  with  the  understanding  that  Brady  &  McCleUan  were 
to  transfer  the  vessel  back  to  the  captain.  This  transfer  was  sub- 
sequently made  to  the  mate  of  the  vessel,  Ernest  Sissenere,  a  Nor- 
wegian, for  $12,000,  the  cost  of  repairs.  While  the  vessel  was  at 
New  Orleans  her  name  was  changed  to  Marie  Fredrikke. 

(5)  The  repairs  made  at  New  Orleans  consisted  mainly  of  new  as- 
sistant keelsons,  placed  along-side  of  the  main  keelson;  strengthening 
braces  or  arches,  two  iu  number,  running  the  whole  length  of  each 
side  of  the  ship ;  sheathing  and  caulking. 

(6)  The  hull  of  the  vessel  was  hogged  before  she  was  placed  on  the 
dry-dock.  .  On  the  dry-dock  this  hog  was  partially  removed.  When 
the  vessel  came  off  the  dry-dock  she  settled  back  a  number  of  inches 
towards  her  original  shape,  but  was  less  hogged  than  before  going 
upon  the  dock. 

(7)  When  the  vessel  left  New  Orleans  her  pumps,  spars,  tops,  and 
outfit  were  as  follows : 

(a)'  Her  main  pumps  were  two.  They  were  so  constructed  that 
they  straddled  the  keelson  like  an  inverted  Y.  They  could  not  be 
sounded,  nor  could  they  be  hoisted  out  when  the  vessel  was  loaded, 
nor  was  there  any  way  of  reaching  the  bottom  of  these  pumps.  There 
was  no  sounding-well.    The  pump  gear  was  very  much  worn,  and  one 
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of  these  main  pamps  threw  very  little  water  on  the  voyage.  It  was 
practically  of  no  use  whatever.  The  wind-mill  pump  consisted  below 
deck  of  a  single  tube  of  iron.  There  was  no  soanding-well  for  this 
pomp,  and  the  only  way  of  Bounding  it  was  by  lifting  the  port-box 
and  sounding  down  through  the  pump-tube  itself.  This  tube  ran 
through  the  assistant  keelson,  and  the  sounding-rod,  going  down  the 
tube,  struck  on  the  top  of  a  timber,  which  was  gouged  out  about  one 
and  one-half  inches,  to  let  the  water  have  access  to  the  bottom  of  the 
tube.  The  assistant  keelson  was  laid,  not  on  the  skin,  but  on  the  tim- 
bers, and  the  skin  at  the  bottom  of  the  wind-mill  pump  was  four  inches 
thick.  A  depth  of  eight  inches  of  wet  sounding-rod  down  this  pump 
would  indicate  that  the  water  was  two  and  one-half  inohes  over  the 
skin  or  ceiling.  The  wind-mill  pump  required  a  breeze  of  five  knots 
to  work,  and  its  boxes  and  joints  were  worn  oat,  and  wanted  renewing. 
(6)  Several  of  the  spars  of  the  vessel  were  rotten,  and  needed  re> 
placement.  The  vessel  carried  but  one  spare  spar  and  a  half  of  an- 
other one.  On  leaving  Key  West,  in  February,  1878,  she  left  one  of 
her  spars  there.  The  fore  and  mizzen  tops  of  the  vessel  were  also 
rotten.      ^  ; 

(c)  The  vessel  was  insufficiently  supplied  with  provisions  for  a  voy- 
age to  Liverpool,  and  there  is  no  proof  that  she  had  sufficient  water 
stowed  under  her  deck  for  such  a  voyage. 

(d)  The  steering  apparatus  worked  very  stiffly. 

\e)  The  crew  was  composed  of  the  captain,  first  mate,  second  mate, 
cook,  nine  men,  and  thiee  boys, — in  all,  sixteen, — and  was  not  suffi- 
cient for  the  vayage  to  Liverpool. 

(8)  On  June  4,  1878,  at  New  Orleans,  a  bottomry  bond  for  $10,- 
430.80,  with  interest  at  the  rate  of  20  per  cent.,  making  in  all  the 
sum  of  $12,516.96,  was  executed  by  Ernest  Sissenere,  the  mate  of 
the  vessel,  and  her  nominal  owner,  which  bond  was  payable  on  her 
arrival  at  Liverpool. 

(9)  Before  the  vessel  left  New  Orleans,  Diesen  drew,  as  advances 
on  freight,  i£2,174  4s.  9d.,  which  sum  represented-  about  three  quar- 
ters of  the  freight  he  would  have  earned  by  the  safe  arrival  of  the 
vessel  at  Liverpool. 

(10)  In  going  out  of  the  mouth  of  the  Mississippi  the  vessel  struck 
on  a  mud  lump  near  the  end  of  Eads'  jetties.  She  grounded  at  about 
noon  on  June  5th,  and  remained  there  until  June  7tb,  about  2  o'clock 
p.  H.  The  vessel  grounded  because  her  steering  apparatus  worked 
heavily,  and  those  in  charge  of  her  wheel  could  not  throw  it  quickly 
enough  to  follow  the  tow-boat.  During  the  whole  of  the  time  the 
vessel  lay  upon  the  lump  the  weather  was  fine,  and  the  sea  almost 
calm.  The  vessel  was  not  in  motion,  and  made  no  water.  Her  sails 
were  set  all  the  time,  and  at  night  there  was  only  a  one-man  watch 
kept  on  deck.  The  character  of  the  bottom  where  the  vessel  lay  was 
soft  mud.  It  is  an  ordinary  incident  of  navigation  for  vessels  to 
stick  on  the  mud  lumps  near  the  mouth  of  the  Mississippi  without 
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saffering  other  damages  than  snoh  as  resnlt  from  delay.  This  vessel 
received  no  damage  by  reason  of  sticking  on  the  lump  save  delay,  and 
probable  loss  of  aboat  30  feet  of  false  shoeing.  False  shoeing  is  tim- 
ber from  6  to  10  inches  deep,  spiked  on  the  lower  edge  of  the  keel, 
not  bolted  through,  for  the  purpose  of  making  the  vessel  hold  the  vind 
and  not  drift.  On  the  afternoon  of  the  seventh  of  June,  a  breeze 
springing  up,  the  vessel,  with  all  her  sails  set,  slid  off  the  lump,  and 
for  the  next  two  or  three  hours  made  about  four  knots  an  hour. 

(11)  On  the  voyage  to  Key  West  the  weather  was  fine.  No  storm, 
or  even  fresh  breeze,  was  experienced.  The  vessel  carried  all  her 
sails  during  all  the  voyage,  with  the  exception  of  her  maintop-gallant 
sail  for  a  few  hours.  Much  of  the  time  the  vessel  was  without  steer- 
age way.  On  the  voyage  the  vessel  leaked  no  more  than  vessels  of 
her  age  and  loading  usually  leak.  The  wind-mill  pump  did  not  work 
on  the  voyage,  and  the  starboard  main  pump  threw  but  very  little 
water.  The  water  on  the  voyage  came  up  no  higher  than  an  inch 
or  two  up  on  the  resin  which  was  used  for  dunnage,  and  was  con- 
trolled by  a  single  pump. 

(12)  On  Jane  I7th  the  vessel  dropped  anchor  outside  the  reef  at 
Key  West.  Within  an  hour  or  two  after  this  Gapt.  Diesen,  the  second 
mate,  and  two  of  the  crew,  went  to  Key  West,  and  landed  at -Phil- 
brick's  wharf.  The  vessel  did  not  come  to  Key  West  until  June  24:th, 
remaining  during  the  whole  week  outside  of  the  reef.  On  June  34th 
she  was  towed  into  Philbriok's  wharf.  Gapt.  Diesen  and  the  second 
mate  remained  in  Key  West  until  the  vessel  reached  the  dock.  The 
two  of  the  crew  who  left  the  vessel  with  Diesen  on  June  17th  are  said 
to  have  returned  on  June  19th.  One  of  these  had  a  bone  felon  and 
the  other  a  disgusting  disease.  During  the  whole  of  the  time  the 
vessel  remained  outside  the  reef,  viz.,  from  June  17th  to  June  24th, 
she  did  not  leak  more  than  vessels  of  her  age  and  loading  nsnally  do. 
On  several  of  the  nights  of  the  week  June  17th-34th  there  was  a 
one-man  watch  on  deck  only. 

(13)  On  June  18th  Joseph  G.  Whalton,  Jr.,  the  acting  agent  of 
underwriters  at  Key  West,  notified  Philbrick  and  Diesen,  at  Phil- 
brick's  office,  that  he  represented  underwriters  on  the  cargo  of  the 
vessel,  and  was  requested  by  them  to  attend  to  their  interest  therein. 

(14)  On  June  19th  Diesen  bought  the  hull  and  materials  of  the 
brig  Mohawk,  which  vessel  had  been  consigned  to  Philbrick,  and  was 
sold  under  condemnation.  On  or  about  that  day  Diesen  declared  in 
Key  West  that  he  intended  to  take  this  brig  to  Norway,  and  that  his 
mate  was  to  take  the  Marie  Fredrikke  there,  and  that  he  desired  to 
purchase  the  cargo  of  the  brig  Mohawk  to  use  as  ballast,  partly  for 
the  brig  and  partly  for  the  vessel.  Philbrick,  on  or  about  June  20th, 
paid  for  the  hull  and  materials  of  the  Mohawk,  bought  by  Diesen. 

(15)  On  June  9th  Whalton  showed  to  both  Philbrick  and  to  Diesen 
other  dispatches  he  had  received  from  the  underwriters  on  the  cargo 
of  the  vessel,  asking  that  the  discharge  be  prevented  until  the  arrival 
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of  a  special  agent  sent  from  New  Tork.  On  Jane  19ih  both  Phil- 
brick  and  Diesen  declared  separately  to  Wfaalton  that  the  Marie 
Fredrikke  would  come  up  to  the  dock  on  Jane  Slst,  and  begin  to  dis- 
charge on  Jane  24:th.  On  June  21st  Whalton  again  oommonioated 
with  Diesen,  sending  him  a  copy  of  the  dispatch  that  day  received  by 
him  from  underwriters,  to  advise  the  master  to  await  the  arrival  of 
the  special  agent,  and  to  protest  against  discharging  at  that  time. 

(16)  On  Jane  24th,  at  about  4  p.  u.,  the  vessel  came  to  Philbrick's 
dock,  and  a  survey  was  held  upon  her.  The  report  of  the  surveyors 
stated  that  the  vessel  was  leaking  eight  inches  an  hour.  The  evi- 
dence shows  that  no  particular  examination  was  made  as  to  the  rate 
the  vessel  was  leaking,  and  that  she  was  not  leaking  at  any  unusual 
rate.  The  surveyors  were  accompanied  by  Diesen  to  the  vessel,  and 
he  returned  with  them  to  Philbrick's  ofBce.  The  report  is  in  the 
handwriting  of  Philbriok. 

(17)  On  June  24th,  at  Key  West,  the  vessel  was  in  as  good  a  con- 
dition of  seaworthiness  as  when  she  left  New  Orleans,  except  the  loss 
of  the  false  shoeing  referred  to,  tenth  finding.  On  the  night  of  Jane 
d4th,  and  on  all  other  nights  while  the  vessel,  lay  at  Philbrick's  dock 
or  at  Key  West,  there  was  a  one-man  watch  on  deck. 

(18)  On  the  night  of  June  24th  Whalton  served  on  Diesen,  at  the 
vessel,  a  protest  against  discharging  the  vessel.  On  June  24tb 
Diesen  signed  and  sent  to  Whaltdn  a  letter,  in  Philbrick's  handwrit- 
ing, falsely  stating  that  the  vessel  since  his  arrival  off  Key  West  had 
been  leaking  badly,  requiring  the  constant  service  of  the  crew  at  the 
pnmps,  and  on  June  28th  Oapt.  William  B.  Gardner,  the  special 
agent  spoken  of,  arrived  at  Key  West,  and  at  bis  request  the  dis- 
charging of  the  vessel  was  discontinued.  The  discharge  was  resumed 
on  July  4th,  and  continued  until  and  including  July  6th,  when  the 
vessel  was  sent  to  quarantine. 

(19)  Between  June  28th  and  July  4th  Diesen  was  urged  by  Gapt. 
Gardner,  and  by  Gapt.  Gonway,  an  agent  of  the  New  Orleans  under- 
writers, to  discharge  only  cargo  enough  to  repair  his  main  pumps; 
to  take  on  board  a  steam-pump  which  threw  1,200  gallons  a  minute, 
an  engineer,  coal,  and  extra  men,  all  free  of  expense  to  him,  and 
proceed  on  his  voyage.  This  he  refused  to  do.  On  August  7th  the 
vessel  came  back  from  quarantine  to  Philbrick's  dock,  and  the  dis- 
charge was  recommenced,  and  continued  until  August  12th,  by  which 
time  all  of  the  cotton  had  been  discharged,  and  all  the  resin,  save  800 
barrels  left  in  her  for  ballast. 

(20)  A  second  survey,  held  on  August  16th,  recommended  that  the 
vessel  be  hove  down.  This  was  not  done  until  September  23d,  Phil- 
briok refusing  to  have  his  dock  used  for  the  purpose  until  then.  On 
September  19th  Diesen  left  Key  West  in  the  Mohawk,  having  given 
a  power  of  attorney  to  Philbrick  to  act  for  him.  The  top  sides  of  the 
vessel  were  not  caulked  before  she  was  hove  down,  as  should  have 
been  done.     The  vessel  leaked  so  much  when  being  hove  down  that 
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they  were  obliged  to  right  her.  In  doing  this  she  broke  away,  her 
main  and  mizzen  masts  went  overboard,  and  she  became  a  wreck. 

(21)  The  said  ship  Marie  Fredrikke,  when  she  sailed  from  New 
Orleans  in  Jnne,  1878,  was  not  in  a  condition  as  to  her  halls,  spars, 
tops,  pumps,  and  steering  apparatus  to  withstand  the  ordinary  perils 
of  the  sea,  wind,  and  waves,  in  a  voyage  to  Liverpool.  She  was  in 
as  good  condition  when  she  arrived  in  Key  West  as  when  she  left 
New  Orleans,  except  the  loss  of  about  30  feet  of  false  shoeing,  here- 
tofore referred  to.  She  could  not  have  been  repaired  and  supplied 
at  Key  West,  so  as  to  make  her  seaworthy  for  the  continuance  of  the 
voyage  to  Liverpool,  without  extraordinary  delay  and  expense,  even 
if  the  hull  could  have  been  repaired  and  made  seaworthy  at  all. 

(22)  When  the  Marie  Fredrikke  sailed  from  New  Orleans,  in  Jane, 

1878,  it  was  not  with  the  bona  fide  intention  of  her  master  and  owner 
to  proseoate  a  voyage  to  Liverpool,  bat  it  was  their  intention  to  con- 
sign the  ship  and  cai^o  in  Key  West  and  break  ap  the  voyage,  as  was 
subsequently  done.  That  Philbrick,  the  petitioner  in  this  case,  was 
aware  of  the  intention  of  the  master  and  owner  of  the  Marie  Fred- 
rikke does  not  appear  from  the  evidence,  nor  does  his  good  faith  in 
the  transactions  for  which  he  claims  compensation  affirmatively  ap- 
pear. 

(23)  On  October  7th  the  libel  claiming  the  possession  of  1,467 
bales  of  cotton,  part  of  the  cargo  of  said  ship,  was  filed  herein,  and 
the  answer  was  filed  on  October  9th.  On  October  10th  a  decree  was 
made  awarding  possession  of  the  cargo  claimed  to  the  libelant,  on 
giving  stipulation  to  pay  the  charges,  if  any,  which  Philbrick  was  en- 
titled to.  The  question  of  what  if  any  charges  were  to  be  allowed  to 
Philbrick  was  ordered  to  be  brought  in  by  petition  and  answer.  The 
petition  of  the  said  Philbrick  was  filed  herein  on  November  19th,  and 
the  answer  thereto  on  the  same  day. 

(24)  From  the  evidence,  and  as  reported  by  the  master,  whose  re- 
port is  not  excepted  to,  the  1,467  bales  of  cotton  involved  in  this  ease, 
if  liable  to  petitioner  on  account  of  the  matters  charged  in  the  peti- 
tion, would  be  chargeable,  on  account  of  general  average,  in  the  sum 
of  $3,684.12,  and  on  account  of  charges  against  cargo  in  the  sum 
of  $1,764.57,  making  a  total  of  $5,448.69  due  from  February  24, 

1879,  all  as  per  master's  report  in  the  record. 

And  thereupon  the  court  finds  the  following  conclusions  of  law : 

(1)  The  expenses  and  charges  incurred  in  taking  the  Marie  Fred- 
rikke into  the  port  of  Key  West,  in  wharfage,  storage,  labor,  wages, 
subsistence  of  crew,  surveys,  etc.,  and  in  discharging,  storing,  and 
reshipping  cargo,  ail  as  determined  by  the  approved  master's  report, 
aforesaid,  should  be  borne  by  the  ship  and  her  owners,  and  are  not  a 
legitimate  charge  against  the  cargo. 

(2)  The  petition  of  Philbrick  herein  should  be  dismissed,  with 
costs. 
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CiiABE,  Adm'z,  etc.,  v.  Pbotidenob  &  S.  S.  Co. 

'{Oirwit  Court,  8.  D.  Nmo  York.    June,  1884.) 

1.  GoLiiiDiNa  Stkamkrb— Law  as  to  Natigatimo  m  a  Foa. 

The  law  requires  that  every  steam- vessel  ahall,  when  in  a  fog,  j|o  at  moderate 
speed,  and  the  theorv  that  full  speed  is  the  safest  speed  when  offered  as  an  ex- 
cuse for  infringing  the  law,  cannot  be  accepted  by  the  courts. 

2.  Same — Willtxtl  BREAKtNa  thb  Law  ENTAn.8  upon  thb  Law-Bkbakbb  Fdu. 

CONSEQUBNCEB  OF  HiS  ACT. 

One  who  takes  a  course  forbidden  by  law  does  so  at  his  peril,  and  the  excuse 
that  the  unlawful  way  is  the  best  way  will  not  save  Mm.    .      . 

In  Admiralty. 

Isaac  N.  Miller,  for  plaintiff. 

Wheeler  H.  Peckkam,  for  defendants. 

GoxB,  J.  This  action  is  broap;ht  by  Almira  B.  Glare,  as  adminis- 
tratrix  of  Oharles  C.  Clare,  her  deoeaeed  husband,  to  recover  damages 
of  the  defendants  for  having  negligently  caused  his  death.  The  de- 
fendants are  common  carriers,  and  on  the  eleventh  of  June,  1880,  they 
-were  the  owners  of  the  two  steamers,  the  Narragansett  and  the  Ston< 
ington.  On  the  evening  of  that  day  the  former  was  proceeding  from 
New  York  to  Stonington,  Connecticut,  and  the  latter  from  Stoning- 
ton  to  New  York,  via  Long  Island  sound.  At  about  11 :  30  p.  m.,  which 
was  their  usual  hour  for  meeting,  the  two  vessels  collided,  the  Narra- 
gansett, upon  which  the  plaintiff's  intestate  was  a  passenger,  took  fire 
and  sank,  and  be  wa^  drowned.  The  soand  at  this  point  is  about  12 
miles  wide.  The  night  was  still  and  dark  and  there  was  a  dense  fog. 
Both  vessels  were  upon  the  same  course,  going  at  about  11  knots  (be- 
tween 12J-  and  18  miles)  per  honr.  This  was  their  usual  rate  of 
speed.  Though  it  was  customary  for  the  Stonington  to  make  her 
trips  with  two  pilots,  on  this  occasion  she  had  but  one.  When  she 
first  sighted  the  Narragansett  the  latter  was  about  150  feet  distant, 
headed  across  the  Stonington's  bow.  The  Stonington  then  gave  sig- 
nals in  quick  succession  to  slow  down,  to  stop,  to  back  water,  and  to 
back  strong.  It  was  then  too  late.  There  was  not  time  enough  to 
stop.  The  Stonington  was,  prior  to  the  collision,  engaged  in  signal- 
ing approaching  vessels  to  go  to  the  right  by  short  blasts  upon  her 
whistle.  She  was  also  blowing  fog  whistles  about  three  times  per 
minute.  She  heard  the  Narragansett's  fog  whistle  when  the  latter 
was  from  three  to  five  minutes  off,  apparently  about  a  point  and  a 
half  on  her  port  bow.  The  wheel  of  the  Stonington  was  then  put 
bard  a-port  and  her  head  turned  about  five  points  to  the  right,  but 
her  speed  was  not  slackened.  The  captain  of  the  Narragansett,  on 
the  contrary,  testified  that  he  made  the  Stonington  a  point  or  a  point 
and  a  half  on  his  starboard  bow,  and  he  gave  orders  to  starboard  his 
helm. 

The  defendants  introduced  testimony  to  prove  that  experience  has 
demonstrated  that  in  fogs  on  Long  Island  sound  accidents  are  less 
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likely  to  occur  if  vessele  run  at  full  speed.  The  sound  is  navigated 
by  taking  a  course  from  light  to  light.  In  thick  weather  it  is  custom- 
ary, after  leaving  one  light,  to  run  the  time  nearly  up  which  is  re- 
quired to  make  the  next  light,  at  the  usual  rate  of  speed.  The  boat 
is  then  stopped  and  feeling  her  way  cautiously  by  soonding  she  makes 
the  second  light,  and  this  is  repeated  through  the  sound. 

It  is  urged  that  if  the  rate  of  speed  is  changed  or  the  boat  stopped, 
except  in  the  vicinity  of  a  light,  the  reckoning  will  be  lost,  or  at  least 
less  accurately  attained.  That  if  the  steamer  is  slowed  down  in  the 
strong  currents  and  crossed  tides  of  the  sound  the  danger  of  drifting 
or  running  onto  the  rocks,  reefs,  and  points,  which  everywhere  abound, 
is  vastly  iacreased.  In  short,  it  is  maintained  by  those  accustomed 
to  the  navigation  of  the  sound  that  by  keeping  up  the  regular  speed 
they  are  better  able  to  make  their  courses,  handle  their  boat,  and  tell 
their  whereabouts  than  by  adopting  a  different  rule. 

The  defendants  introduced  the  record  of  the  proceedings  in  the  dis- 
trict court  in  the  matter  of  the  Narragansett,  taken  under  the  act  of 
March  3,  1851,  entitled,  "An  act  to  limit  the  liability  of  ship-owners 
and  for  other  purposes,"  and  tbey  insist  that  the  decree  there  ren- 
dered constitutes  a  bar  to  this  action.  The  court  decided  that  this 
position  was  well  taken  as  to  the  Narragansett,  but  that  in  so  far  as 
the  plaintiff's  right  to  recover  depended  upon  the  negligence  of  the 
Stonington,  which  was  not  surrendered,  the  proceedings  in  the  dis- 
trict court  were  not  a  bar  and  that  the  question  whether  or  not  the 
Stonington  was  at  fault  should  be  submitted  to  the  jury.  The  jury 
xound  for  the  defendants  and  the  plaintiff  now  moves  for  a  new  trial 
on  several  grounds,  only  one  of  which  will  be  considered. 

It  is  urged  that  the  verdict  should  be  set  aside  as  contrary  to  evi- 
dence and  to  law,  for  the  reason  that  there  was  a  clear  and  palpable 
violation  of  sailing  rule  No.  21.     The  rule  is  as  follows : 

"Every  steam-vessel,  when  approaching  another  vessel,  so  as  to  involve 
risk  of  collision,  shall  slacken  her  speed,  or,  if  necessary,  stop  and  reverse; 
and  every  steam-vessel  shall,  when  in  a  fog,  go  at  moderate  speed."  Bev. 
St.  §  4233,  p.  818. 

No  case  has  been  found,  where  this  rule  was  under  consideration, 
which  holds  that  12^  or  13  miles  an  hour  is  moderate  speed  for  a 
steam-vessel  in  a  fog.  On  the  contrary,  the  decisions  are  unani- 
mously the  other  way.  The  Pennsyloanui,  19  Wall.  125,  (7  knots;) 
The  Colorado,  91  U.  S.  692,  (5  or  6  miles;)  The  Blackttme,  1  Low. 
485,  (8  knots;)  The  Rhode  Island,  17  Fbd.  Bbp.  554,  (16  miles;) 
The  State  of  Alabama,  Id.  847,  (8  or  8 J  knots;)  The  City  of  New 
York,  15  Fed.  Rep.  624,  (10  knots;)  The  EUanora,  17  Blatohf.  C. 
C.  88,  (between  5  and  6  miles;)  The  Leland,  19  Fed.  Bbp.  771,  (8 
miles ;)  The  Bristol,  4  Ben.  397,  (16  miles;)  The  Hanta,  6  Ben.  502, 
(7  knots;)   The  Manistee,  7  Biss.  35,  (7  miles.) 

It  is  true  that  the  foregoing  are  causes  in  the  admiralty,  and  the 
criticism  is  made  that  the  question  of  speed  was  determined  as  a  ques- 
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"tion  of  faot.  It  is  urged  by  the  defendants  that,  because  one  ooirt 
oonoludes  apon  the  evidence  before  it  in  a  particular  case  that  eight 
knots  per  hour,  for  instance,  is  immoderate  speed,  no  reason  is  there- 
fore  suggested  why  another  tribunal,  in  different  circumstances,  should 
reach  the  same  conclusion.  That  to  argue  to  the  contrary  is  tanta- 
mount to  the  absurdity  of  contending  that  because  a  jury  determined 
that  25  miles  an  hour  is  too  high  a  rate  of  speed  for  a  railroad  train 
at  a  particular  crossing,  every  other  jury  in  similar  cases  should  be 
constrained  to  find  the  same  way.  This  position  would  quite  likely 
be  well  founded  if  the  only  questions  decided  were  questions  of  faot, 
but  it  will  be  observed  that  in  several  of  the  oases  referred  to,  some 
of  which  were  not  presented  to  the  court  npon  the  trial  or  argument, 
a  constmotion  is  placed  upon  rule  21,  that  in  all  circnmstanoes  "mod- 
erate speed"  means  less  than  usual  speed. 

In  2'he  Pennsylvania,  19  Wall.  125,  the  court,  at  page  183,  say: 

"Oar  rales  of  navigation,  aa  well  as  the  British  rules,  require  every  steam- 
ship, when  in  a  fog,  'to  go  at  moderate  speed.'  What  is  such  speed  may  not 
be  precisely  definable.  It  must  depend  upon  the  circumstances  of  each  case. 
That  may  be  moderate  and  reasonable  in  some  circumstances  which  would  be 
quite  immoderate  in  others.  But  the  purpose  of  the  requirement  being  to 
guard  against  danger  of  collisions,  very  plainly  the  speed  should  be  reduced 
as  the  risk  of  meeting  vessels  is  increased.  *  «  *  And  even  if  it  were 
true  that  such  a  rate  (7  knots)  was  necessary  for  safe  steerage,  it  would  not 
justify  driving  the  steamer  through  so  dense  a  fog  along  a  route  so  much  fre-  ' 
quented,  and  when  the  probability  of  encountering  other  vessels  was  so  great. 
It  would  rather  have  been  her  duty  to  lay  to. " 

In  The  Blaekstone,  1  Low.  Dec.  485,  the  court,  adopting  the  lan- 
guage of  another  case  in  the  same  circuit,  says,  at  page  488 : 

"What  would  be  moderate  speed  in  the  open  sea,  would  not  be  allowable 
in  a  crowded  thorouglifare  or  in  a  narrow  channel.  And  under  the  same 
circumstances  in  other  respects,  the  speed  should  be  the  more  moderate  ac- 
cording as  the  fog  is  more  dense.  The  only  rule  to  be  extracted  from  the 
statute  and  a  comparison  of  the  decided  cases  is,  that  the  duty  of  going  at  a 
moderate  speed  in  a  fog  requires  a  speed  suflBciently  moderate  to  enable  the 
steamer,  under  ordinary  circumstances,  seasonably,  usefully,  and  effectually 
to  do  the  three  things  required  of  her  in  the  same  clause  of  the  statute,  viz., 
to  slacken  her  speed,  or,  if  necessary,  to  stop  and  reverse." 

In  The  Colorado,  91  U.  S.  692,  the  court,  at  page  702,  use  this 
language : 

"Different  formulas  have  been  suggested  by  different  judges  as  criterlons 
for  determining  whether  the  speed  of  a  steamer  in  any  given  case  was  or  was 
not  greater  than  was  consistent  with  the  duty  which  the  steamer  owed  to  other 
vessels  navigating  the  same  waters ;  but  perhaps  no  one  yet  suggested  is  more 
useful,  or  better  suited  to  enable  the  inquirer  to  reach  a  correct  conclusion, 
than  the  one  adopted  by  the  privy  counsel.  The  Batavier,  40  Eng.  Law  & 
£q.  25.  In  that  case  the  court  say,  <At  whatever  rate  she  [the  steamer]  was 
going,  if  going  at  such  a  rate  as  made  it  dangerous  to  any  craft  which  she 
ought  to  have  seen,  and  might  have  seen,  slie  bad  no  right  to  go  at  that  rate.'  " 

In  The  Rhode  Island,  17  Fed.  Bbp.  554,  the  court  says,  page  557: 
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"The  rate  of  speed  at  which  the  Bhode  Island  was  going  in  a  dense  fog,  viz., 
15  miles  per  hour,  is  far  beyond  that  ■  moderate  speed '  which  the  rales  of  nav- 
igation  permit.  This  has  been  so  often  discassed,  and  the  prior  adjudications 
are  so  numerous  and  uniform,  that  it  cannot  be  deemed  longer  aa  open  qaes- 
tion."  .  . 

In  The  State  of  Alabama,  Id.  847,  the  court  says,  page  859  : 

"The  failure  to  slacken  speed  in  this  fog  mus(  be  set  down  as  one  fault  in 
the  steamer.  Although  the  fog  was  not  dense,  it  was  nevertheless  evidently 
such  a  fog  as  materially  to  interfere  with  the  timely  observation  of  other  ves* 
sels,  and  therefore  increased  materially  tbe  dangers  of  navigation.  To  go  at 
full  speed  in  such  a  fog  is  not  a  compliance  with  rule  21,  which  reqoirea 
steamers  in  a  fog  to  go  at  moderate  speed.  *  *  *  No  steamer's  speed  is 
moderate  in  the  sense  of  rule  21  so  long  as  she  is  going  at  her  ordinary  fall 
speed.  She  is  required  to  moderate  and  reduce  her  speed  according  to  the  den- 
sity of  the  fog  and  the  increased  difficulty  of  discovering  danger,  and  of  adopt- 
ing timely  means  to  avoid  it.  •  *  •  Without  determining  whether  8  or 
8}  l^nots  would  or  would  not  be  a  moderate  rate  for  vessels  of  much  higher 
ordinary  speed  in  so  light  a  fog  as  prevailed  on  the  night  of  this  collision,  I 
must  hold  it  not  moderate  for  this  steamer,  because  not  moderated  or  reduced 
from  her  ordinary  speed." 

In  The  City  of  New  York,  15  Fed.  Bef.  624.,  the  court,  having  un- 
der consideration  rale  21,  says,  at  page  627 : 

"This  rule  plainly  imposes  upon  a  steamer  two  duties:  (1)  To  proceed  in  a 
fog  at  a  moderate  speed;  (2)  in  approaching  another  vessel  so  as  to  involve 
danger  of  collision,  to  slacken  her  speed,  and,  if  necessary,  to  stop  and  back. 

•  *    *    Whatever  '  moderate  speed '  may  be,  under  given  circumstances, 

♦  *  *  it  is,  at  least,  something  materially  less  than  that  full  speed  which 
is  cmtomary  and  allowable  when  there  are  no  obstructions  in  the  way  of  safe 
navigation.  To  continue  at  full  speed,  therefore,  as  tbe  steamer  in  this  case 
substantially  did,  or  until  the  bark  was  in  sight,  was  a  clear  violation  of  the 
statutory  obligation  to  go  at  moderate  speed.' 

In  The  Eleanora,  17  Blatchf.  C.  C.  88,  the  court,  at  page  100,  aays : 

"A  simple  slackening  of  speed  by  a  steamer  in  a  fog  is  not  always  enough. 
She  mXist  run  at  a  moderate  speed,  and  is  never  justified  in  coming  in  collision 
with  another  vessel,  if  it  be  possible  to  avoid  it.  This  implies  such  a  speed 
only  as  is  consistent  with  the  utmost  caution.  •  •  •  Her  rate  of  speed 
must  be  graduated  according  to  the  circumstances.  The  more  dense  the  fog 
the  greater  the  necessity  for  moderation." 

In  The  Leland,  19  Fed.  Rep.  771,  the  court,  at  page  773,  says: 

"It  is  an  undoubted  violation  of  the  sailing  rules  for  a  steamer  to  run  at  a 
reckless  or  dangerous  rate  of  speed  in  a  fog.  What  is  a  moderate,  and  what 
is  a  dangerous,  rate  of  speed,  are,  of  c6urse,  to  some  extent,  comparative 
terms,  depending  upon  surrounding  circumstances.  •  ♦  *  This  rate  of 
speed,  f  8  miles  per  hour,)  I  have  no  doubt,  was  too  great  in  a  dense  fog,  in  the 
night-time,  upon  waters  where  the  liability  to  collision  was  so  imminent  as 
on  the  waters  of  Lake  Michigan,  even  at  this  early  season  of  tbe  year." 

In  The  Manistee,  7  Bias.  35,  the  court  says : 

"I  know  what  steam-boat  men  say,  that  they  must  make  their  time;  that 
they  must  run  in  a  fog.  But  they  cannot  be  permitted  to  run  with  their 
usual  speed  in  a  fog,  surrounded  by  sail-vessels,  against  which  they  are  lia- 
ble to  collide  at  any  moment." 
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The  conclusion  derived  from  these  authorities  is :     That  "moderate 

speed"  means  moderated  speed;  reduced  speed;  less  than  usaal  speed. 

It  was  not  the  intention  of  congress  that  steam-vessels  should  ran  as 

:f ast  in  a  fog  as  in  fair  weather.     Applying  the  rale  so  construed  to 

the  Stonington,  there  is  no  possible  escape  from  the  conviction  that 

she  was  gailty  of  a  grave  maritime  fault.     The  law  said  to  her  that 

she  must  not  run  at  the  rate  of  11  knots  an  hour  in  a  fog,  and,  yet, 

in  total  disregard  of  the  statute,  she  was  running  at  11  knots  an  hour, 

at  midnight,  in  a  dense  fog,  and  at  a  time  when  she  knew  that  she 

■was  in  close  proximity  to  the  colliding  vessel.     She  was  going  so  fast 

that  all  efforts  to  avoid  or  mitigate  the  collision  were  unavailing.     It 

can  hardly  be  contended'that  this  high  rate  of  speed  did  not  produce 

or  contribute  to  the  accident.     Had  the  steamer  been  going  at  a  less 

rate  not  only  would  she  in  all  probability  have  heard  the  signals 

sooner,  but  she  could  have  stopped  in  less  space,  and,  though  the 

collision  might  have  occurred,  the  blow  would  have  been  less  severe. 

Within  the  cases  cited,  it  must  be  said  upon  this  evidence  that  the 

Stonington  was  at  fault,  and  that  the  finding  of  the  jury  exculpating 

her  was  not  in  accordance  with  the  evidence  and  the  law. 

It  is  thought  that  the  sailing  rule  referred  to,  which  has  its  coun- 
terpart in  the  English  admiralty,  contains  provisions  the  wisdom  of 
which  can  hardly  be  disputed.  If  in  the  opinion  of  others  it  states 
an  erroneous  principle  of  navigation,  it  behooves  those  interested  to 
petition  congress  for  its  repeal,  or  modification  so  far  as  it  relates  to 
Long  Island  sound.  While  it  remains  the  law  it  is  incumbent  upon 
the  courts  to  see  that  it  is  properly  enforced.  Those  who  violate  it 
do  so  at  their  peril.  If  the  owners  of  vessels  navigating  the  sound 
choose  to  take  a  course  forbidden  by  law,  they  should  clearly  under- 
stand that  when  loss  and  injury  happen  they  must  take  the  con- 
sequences, and  that  the  excuse  that  the  unlawful  way  is  the  best 
way,  will  not  be  accepted  by  the  courts. 
A  new  trial  is  ordered. 


The  Qnion  and  others. 

(Dutriet  Court,  If.  D.  lUinois.     1884.' 

AranBAKTY— JnnISDlCTIOM— Arbitbatiok. 

It  is  not  the  province  of  an  admiralty  court  to  Investigate  the  conduct  of  ar- 
bitrators in  a  matter  previously  submitted  to  them,  and  to  review  their  award. 

In  Admiralty. 

W.  M.  Condon,  for  libelant. 

Schuyler  &  Kremer,  for  the  tug  Union. 

W.  L.  Mitchell,  for  the  schooner  R.  B.  King. 
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Blodoett,  J.  The  libelant  in  this  case  seeks,  as  owner  of  the 
schooner  Floretta,  to  recover  damages  sustained  by  said  schooner  in 
a  collision  between  said  schooner,  while  in  tow  of  the  tug  Union,  and 
the  schooner  B.  B.  King.  The  collision  occurred  on  the  nineteenth 
of  August,  1882,  near  the  entrance  to  Chicago  harbor.  Among  other 
defenses  urged  in  the  case  is  an  award  made  by  arbitrators,  to  whom 
the  matters  arising  out  of  such  collision  was  submitted  by  the  parties 
interested.  It  appears,  from  the  proofs  and  pleadings,  that  libelant 
was,  at  the  time  of  the  collision,  owner  of  the  Floretta.  The  Vessel- 
owners'  Towing  Company  was  owner  of  the  tug  Union,  J.  L.  Higgie 
being  president  of  the  company  and  acting  in  its  behalf,  and  J.  C. 
Dunbar  was  master  of  the  schooner  B.  B.  King,  and  acted  in  the  mat- 
ter of  the  arbitration  in  behalf  of  her  owner.  The  agreement  for  sub- 
mission to  arbitration  was  as  follows : 

"Chicago,  August  24,  1882. 

"Know  all  to  whom  these  presents  may  concern,  that  we,  the  following 
parties,  J.  L.  Higgie,  of  the  Vessel-owners'  Towing  Company,  representing 
the  tug  Union,  and  J.  V.  Taylor,  representing  the  schooner  Floretta,  and 
Capt.  J.  0.  Dunbar,  owner  of  the  schooner  K.  B.  King,  do  hereby  agree  to 
leave  to  arbitrators  the  collision  that  happened  between  the  three  said  vessels 
on  the  morning  of  the  nineteenth  of  August,  1882,  about  one  mile  or  there- 
abouts from  Chicago  harbor.  We  have  also  agreed  to  the  following  arbitra- 
tors: Capt.  William  Keith  and  Capt.  William  Cary,  and,  if  they  cannot  agree, 
to  be  left  to  a  third  party  to  be  appointed  by  them. 

[Signed]  "J.  L.  Higgie, 

"President  of  the  Vessel- owners'  Towing  Company. 

"J.  C.  DtTNBAB. 

"J.  V.  Taylor." 

And,  under  this  agreement,  the  arbitrators  named  made  an  award 
as  follows : 

"Chicago,  September  5,  1882. 

"/.  L.  Higgle,  J.  V.  Taylor,  and  J.  C.  Dunbar. — ^Gentlemen:  We,  Will- 
lam  Keith  and  William  Cary,  do  herewith  give  you  our  decision  in  damage 
case  of  schooner  Floretta  and  R.  B.  King  and  tug  Union.  We  bold  schooner 
Floretta  responsible  for  her  own  damage  through  action  of  her  master,  Capt. 
S.  Murphy,  for  giving  four  different  orders,  and  thus  free  tug  Union  from  all 
responsibility.  We  hold  schooner  It.  B.  King  responsible  for  her  own  damage 
for  not  keeping  proper  lookout.  William  Keith. 

,     "William  Cart." 

In  the  fifth  article  of  the  libel,  the  fact  that  the  matter  was  sub- 
mitted to  arbitration  and  an  award  made  in  pursuance  thereof  is 
stated,  but  it  is  also  alleged  that  libelant  had  no  notice  of  the  hearing 
before  the  arbitrators,  and  no  opportunity  to  present  proofs;  and 
also  that  libelant  was  induced  to  sign  the  agreement  to  arbitrate  by 
misrepresentation  made  by  Higgle,  the  president  of  the  towing  com- 
pany; and  therefore  libelant  is  not  bound  by  the  award,  and  is  en- 
titled to  recover  upon  the  original  cause  of  action.  The  only  qnes- 
tion  I  deem  it  necessary  to  consider  is  the  effect  of  this  submission 
and  award  as  a  defense  in  this  case.    I  think  there  can  be  no  doubt 
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that  the  agreement  for  arbitration  in  this  ease  is  soffioiently  fall  and 
explicit  to  define  the  controversy  and  subject-matter  apon  which  the 
arbitrators  wiare  to  act.  It  gives  the  date  and  place  of  the  collision, 
the  vessels  couoemed  in  it,  and  their  owners,  and  provides  for  the 
selection  of  an  umpire  by  the  two  persons  named  as  arbitrators,  if 
they  cannot  agree.  The  award,  on  its  face,  shows  that  the  arbitra- 
tors acted  upon  the  matter  submitted  to  them,  and  made  an  award 
fully  within  the  powers  with  which  they  were  clothed. 

The  rule  as  to  the  effect  of  an  award  is  stated  by  Judge  Stoby  in 
his  learned  work  on  Equity  Jurisprudence,  §  1452 : 

"It  is  well  kuown  that  when  a  suit  is  brought  at  common  law  upon  an 
award,  no  extrinsic  circumstances,  or  matters  of  fact  de  hors  the  award,  can 
be  pleaded  or  given  in  evidence  to  defeat  it.  Thus,  for  example,  fraud,  par- 
tiality, misconduct,  or  mistake  of  the  arbitrators  is  not  admissible  to  defeat 
it.  But  courts  of  equity  will,  in  all  such  cases,  grant  relief,  and  upon  due 
proof  set  aside  the  award." 

This  award,  being  within  the  powers  of  the  arbitrators,  must  be 
held  final,  until  set  aside  by  a  direct  proceeding  for  that  purpose  in 
a  ooort  of  equity;  it  cannot,  as  it  seems  to  me,  be  attacked  collater- 
ally in  a  case  like  this.  The  award  merges  the  original  cause  of  ac- 
tion, and  extinguishes  the  contract  or  tort  on  which  the  right  of  action 
was  founded.  This  position  is  folly  sustained  by  several  oases  in  the 
supreme  court  of  Illinois,  and  by  a  large  number  of  text-writers,  which 
I  need  not  take  time  to  quote.  EUenmeyer  v.  Salter,  11  111.  515; 
Haddaway  v.  Kelly,  78  111.  286;  Morse,  Arb.  490;  Story,  Eq.  Jur.  § 
1458;  Varney  v.  Brewster,  14  N.  H.  49.  It  is  no  part  of  the  func- 
tions of  a  court  of  admiralty  to  correct  mistakes,  reform  contracts,  or 
relieve  persons  from  contracts  obtained  by  fraud.  It  foUows,  there- 
fore, as  a  necessary  conclusion,  that  an  admiralty  court,  which  is  not 
a  court  of  equity  within  the  meaning  of  the  constitution  of  the  United 
States,  is  not  clothed  with  jurisdiction  to  inquire  into  the  action  of 
these  arbitrators,  and  set  aside  their  award  on  proof  oatside  of  the 
submission  and  award  itself,  for  any  irregular  action  on  the  part  of 
the  arbitrators,  or  for  any  fraud  practiced  on  the  libelant  to  induce 
him  to  submit  the  differences  in  question  to  arbitration.  The  only 
authority  which  seems  to  support  the  exercise  of  such  a  power  by  a 
conrt  of  admiralty  is  the  case  of  Taber  v.  Jenny,  1  Spr.  315.  But 
in  that  case  the  question  of  jurisdiction  was  not  raised  or  considered 
by  the  court,  and  I  do  not,  therefore,  deem  it  controlling  or  binding 
on  other  courts.  In  cases  where  a  submission  to  arbitrators  and 
award  are  palpably  void  upon  their  face,  they  would  furnish  no  bar 
to  proceeding  in  admiralty  on  the  original  cause  of  action;  but  it  is 
otherwise  when  the  award  is  apparently  valid  upon  its  face,  and  ex- 
trinsic facts  must  be  resorted  to  for  the  purpose  of  avoiding  it. 

It  is  true  that  courts  of  law  have  in  many  cases  set  aside  awards 
when  matters  pending  in  a  suit  before  such  courts  have  been  sub- 
mitted to  arbitration,  and,  either  by  statute  or  by  agreement  of  par* 
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ties  to  such  snbmisBion,  the  award  vas  to  be  made  a  rale  of  court,  or 
basis  for  some  futore  action  by  the  court.  So,  too,  as  in  the  case  of 
The  Sparkle,  7  Ben.  528,  when  a  contract  comes  before  a  court  of 
admiralty  in  a  caase  of  which  it  has  jurisdiction,  it  will  look  into  the 
equities  of  such  contract,  and  not  execute  it  if  inequitable.  But 
there  the  court  has  jurisdiction  of  the  subject-matter,  and  simply 
looks  into  the  equities  of  the  parties  under  the  contract  itself,  and, 
finding  it  inequitable,  refuses  to  enforce  it.  But  in  this  case  the  par- 
ties made  a  submission  of  their  differences  to  arbitrators  voluntarily, 
so  far  as  appears  upon  the  lace  of  the  papers,  when  no  suit  was 
pending,  and,if  by  reason  of  any  extrinsic  facts  the  award  of  these 
arbitrators  ought  not  to  be  binding,  it  does  not  come  within  the  prov- 
ince of  a  court  of  admiralty  to  inquire  into  these  facts  and  set  aside 
the  award,  which  it  must  do  before  it  can  proceed  to  the  merits  of  the 
original  controversy,  the  mere  fact  that  the  original  cause  of  action 
was  within  the  jurisdiction  of  admiralty  does  not  clothe  this  court 
with  power  to  act  upon  this  contract  of  submission  and  declare  it 
void,  because  its  execution  was  obtained  by  the  fraud  ol  Higgie,  nor 
to  say  that  the  award  is  inoperative  by  reason  of  irregularity  or  mis- 
conduct of  the  arbitrators,  or  by  reason  of  their  mistake  or  errors  of 
judgment  in  the  matter  over  which  tbey  had  full  jurisdiction.  The 
controversy  in  this  case  at  present  is  not  whether  the  tug  Union 
and  schooner  King,  or  either  of  them,  are  liable  for  the  damages  sus- 
tained by  the  Floretta,  but  whether  the  decision  of  these  arbitrators, 
an  independent  tribunal  to  whom  the  parties  submitted  the  contro- 
versy in  regard  to  those  damages,  shall  stand. 

Entertaining  these  views,  I  have  not  examined  carefully  into  the 
proof  bearing,  on  the  conduct  of  the  arbitrators  in  the  matter  of  no- 
tice to  the  libelant,  as  to  the  time  when  they  would  hear  proof  and 
act  in  the  case,  nor  as  to  the  alleged  misconduct  of  Mr,  Higgie,  by 
which  the  libelant  was  induced  to  sign  the  statement,  nor  have  I  ex- 
amined the  elaborate  report  of  the  commissioner  and  proofs  as  to 
who  was  blamable  for  the  collision,  because  I  consider  those  ques- 
tions are  at  an  end,  if  this  court  has  no  jurisdiction  to  inqjaire  into 
the  validity  of  this  award  and  its  binding  effect. 

The  case  will  therefore  be  dismissed  for  want  of  jurisdiction,  and 
without  prejudice  to  the  libelant's  right  to  take  such  action,  as  he 
may  be  advised  to  set  aside  the  award.  In  dismissing  the  case,  how- 
ever, I  shall  do  it  upon  the  terms  that  each  party  shall  pay  the  costs 
of  their  own  witnesses  in  the  case,  because  I  think  this  award  should 
have  been  brought  to  the  attention  of  the  courts  and  the  judgment  of 
the  court  taken  upon  it,  as  to  whether  it  was  a  bar  to  further  proceed- 
ings upon  the  original  cause  of  action,  without  the  expense  of  taking 
the  large  amount  of  testimony  which  has  been  pat  into  the  record. 
Each  party  will  be  required  to  pay  their  own  costs,  and  each  pay 
one-third  of  the  commissioner's  costs,  there  being  three  parties  to  the 
contest. 
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Thb  Minmib  and  another. 

(Di$lria  Oovrt,  D.  Conneelieut.    Hay  20, 1884.) 

L  LiBEi>— Nbomobncb. 

Where  a  tug,  engaged  in  towing,  carries  s  barge  too  near  a  shoal,  and  does 
not  protect  her  from  the  foreseen  danger  from  a  passing  vessel,  although  she 
hag  an  opportunity  to  do  so,  she  is  liable,  in  an  action  for  libel  in  rem,  for  dam- 
ages occurring  through  her  negligence. 

a.  BrKAM-VBBSBL— Duty  nt   Nabbow  Chasrbl— Liabelitt  fob  FAii.tJBH  of 
DuTr. 

Where  a  steam-Teesel  is  about  to  pass  through  a  narrow  passage  in  which  is 
a  tug  and  its  tow,  it  is  her  duty  to  go  slowly  and  carefully,  in  order  to  avoid 
the  danger  resulting  from  rapidly  passing  very  near  another  vessel ;  and  ivhen 
damage  oocars  through  failure  to  do  her  duty  in  this  respect,  she  is  liable  for  it. 

In  Admiralty. 

Wilhelmus  Mynderse  and  Joseph  F.  Mosher,  for  libelants. 

Samuel  Park,  for  the  Minnie. 

Thomas  M.  Waller  and  Wm.  P.  Dixon,  for  the  Doris. 

SniPMAN,  J.  This  is  a  libel  in  rem  by  the  owners  of  the  barge  H. 
S.  Van  Santvoord  against  the  tug  Minnie  and  steamer  Doris,  to  re- 
cover,the  amount  of  the  damages  to  the  barge,  her  furniture,  contents, 
and  cargo,  which  were  caused  by  the  alleged  negligence  of  the  two 
other  vessels.  On  March  9,  1883,  the  barge  H,  S.  Van  Santvoord, 
owned  by  the  libelants,  and  laden  with  605  tons  of  coal,  was  taken 
in  tow  at  Communipaw,  New  Jersey,  by  the  steam-tug  Minnie,  to  be 
towed  through  the  harbor  of  New  York  and  Long  Island  sound  to  New 
London.  The  barge  was  made  fast  along-side  the  port  side  of  the 
barge  Wyoming,  which  was  made  fast  along  the  port  side  of  the  tug. 
Two  other  barges  were  made  fast  along  the  starboard  side  of  the  tug 
in  a  similar  manner.  This  is  the  usual  and  proper  way  of  conveying 
a  tow  through  Hell  Gate.  The  four  barges  carried  1,800  tons  of  coal. 
The  4ug  can  easily  tow  3,000  tons.  With  the  barges  so  made  fast 
the  tug  proceeded  safely  across  the  harbor  of  New  York  and  up  the 
East  river  nntil  she  had  reached  a  point  in  Hell  Gate  between  the 
Middle  Ground  and  the  Sunken  Meadows.  The  Van  Santvoord  was 
close  to  the  Sunken  Meadows,  the  tide  was  flood,  and  the  tug  and  tow 
were  going  at  the  rate  of  six  miles  per  hour.  A.t  this  time  the  freight 
steam-propeller  Doris  was  about  500  feet  behind  the  tug  and  tow,  and 
was  also  bound  up  the  East  river  on  a  course  corresponding  closely 
with  that  of  the  Minnie,  and  at  a  speed  of  12  miles  per  hour.  The 
Doris  has  a  registered  tonnage  of  1,096  tons,  and  draws  12  to  14  feet 
of  water  when  loaded.  She  gave  a  signal  of  one  blast  of  her  steam- 
whistle  to  signify  to  those  in  charge  of  the  Minnie  that  she  was  in- 
tending to  pass  the  Minnie  on  her  starboard  side.  This  signal  was 
heard  and  understood  by  the  officers  of  the  Minnie,  but  was  not  re- 
plied to,  and  her  course  was  not  altered.  Her  captain  testified :  "I 
did  not  answer  the  Doris'  signal,  because  I  had  no  idea  that  the  man 
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was  going  to  oramp  me  in  there."  The  resnit  showed  that  the  Minnie 
had  permitted  the  Van  Santvoord  to  be  too  near  the  rocks  upon  the 
Sunken  Meadows,  for  the  Doris,  coming  up  without  slackening  her 
speed,  and  being  not  over  25  feet  from  the  outside  barge  on  the  star- 
board side  of  the  tug,  and  too  near  the  tug  and  tow,  created  so  mnoh 
motion  as  to  swing  the  head  of  the  tug  and  tow  a  few  feet  nearer  the 
shoals.  -The  Van  Santvoord  struck  upon  the  shoal,  slid  off  into  deep 
water,  and  forthwith  sunk  with  her  cargo  and  all  her  furniture,  except 
a  writing-desk  and  the  yawl-boat.  Before  she  struck,  and  after  the 
Doris  had  reached  and  had  begun  to  pass  the  tow,  the  captain  of  the 
tug,  fearing  that  the  result  would  be  to  drive  his  tow  upon  the  shoals, 
ordered  all  the  helms  to  be  ported,  which  was  done,  but  it  was  too 
late  to  counteract  the  effect  of  both  the  tide  and  the  Doris. 

The  Minnie  and  the  Doris  are  each  responsible  for  the  accident. 
The  Minnie  carried  the  barge  too  near  the  shoal,  and  did  not  protest 
against  what  she  knew  to  be  a  dangerous  undertaking  on  the  part  of 
the  Doris,  but  trusted  that  she  either  would  not  come  too  near,  or 
would  stop.  The  Minnie  had  the  tow  in  complete  control,  and  helped 
to  cause  the  accident  by  her  positive  action  in  being  too  near  the 
rocks  in  the  existing  state  of  the  tide,  and  thus  forcing  the  barge  into 
a  place  of  danger,  and  by  her  inaction  in  not  refusing  to  permit  the 
Doris  to  pass  when  the  captain  knew  that  "there  was  hardly  room 
to  pass." 

The  Doris  was  in  fault  in  attempting  to  go  through  too  narrow  a 
passage  at  a  full  rate  of  speed.  It  was  her  duty,  if  she  did  not  want 
to  go  through  the  south  and  more  infrequently  used  channel,  to  slow 
up  and  permit  the  tug  and  tow  to  get  out  of  the  way,  or  to  go  slowly 
and  carefully,  and  avoid  the  danger  resulting  from  rapidly  passing 
very  near  another  vessel.  The  C.  H.  Northam,  13  Blatchf .  C.  C.  81. 
The  effect  of  the  presence  of  the  Doris,  probably,  was  to  move  the 
heavy  tug  and  tow  but  a  very  fetr  feet,  but  that  was  enough  to  crowd 
the  barge  upon  the  rocks. 

Let  there  be^a  decree  against  the  Minnie  and  Doris,  and  their  re- 
spective stipulators,  each  for  one-half  of  the  entire  damage  and  costs; 
any  balance  of  such  half  which  the  libelants  shall  not  be  able  to  en- 
force against  either  vessel  to  be  paid  by  the  other  vessel,  or  her  stip- 
ulators, so  far  as  the  stipulated  value  extends;  and  a  reference  to  a 
commissioner  to  ascertain  the  damages. 
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Lahd  Gohpant  or  Kxv  Mexico,  (Limited,)  v.  EiiKurs  and  others. 
(Oiretut  Court,  S.  D.  Nm  York.    Jane  7, 1884.) 

1.  jDBIBDIOnON  OF  CinCTJIT   OO0IIT — (JmZKN  OF  THH  DiBTKIOT  OF   COWJMBIA. 

The  jarisdiction  of  the  circuit  court  does  not  extend  to  a  controversy  between 
an  alien  and  a  citizen  of  the  District  of  Columbia,  the  latter  not  being  a  citizen 
of  a  state  within  the  meaning  of  the  acts  conferring  jurisdiction  upon  the  cir- 
cuit courts. 

2.  Same — Waht  of  JnRisDicTioN  a.8  to  Omb  Defksdant. 

Where  a  bill  must  be  dismissed  aa  to  one  defendant  for  want  of  Jurisdiction 
as  to  him,  and  as  to  the  other  defendants  no  relief  can  be  awarded  without  in- 
juriously aflecting  the  interests  of  the  one  over  whom  the  court  does  not  have 
lurisdiction,  the  court  will  not  decree,  and  in  such  a  case  will  refuse,  a  prelim- 
inary injnnction. 

3.  Baub — Action  bt  AfiSiaKBB— EQurrABiiS  TrriiB. 

In  a  suit  by  the  assignee  of  an  equitable  title  to  obtain  a  conveyance  of  the 
legal  title,  the  assignor  is  not  an  indi-ipensable  party  if  the  assignment  is  an 
absolute  one.  But  where  the  assignee  founds  his  right  on  an  executory  agree- 
ment, the  aasignM  is  a  necessary  party. 

4.  PkACTIOB — AlCENDMBNT  OF  BiLL. 

kxi  amendment  cannot  be  allowed  which  would,  in  effect,  amount  to  the  in- 
stitution of  a  new  and  materially  different  suit,  either  as  to  parties  or  cause  of 
.action. 

Motion  to  Dismiss. 

Sterne  dk  Thompson,  for  complainant. 

Shipman,  Barlow,  Laroque  dk  Ckoate,  for  Elkins. 

R.  A.  Prior,  for  Butler  and  Smoot. 

Wallace,  J.  The  complainant,  a  British  corporation,  has  filed  this 
bill  against  Elkins,  a  resident  of  New  York,  Smoot,  a  resident  of  the 
District  of  Columbia,  Butler,  a  resident  of  Massachusetts,  and  three 
other  defendants, — alleging,  in  substance,  that  Elkins,  Smoot,  and 
,tbree  others  entered  into  an  agreement  for  the  joint  parchase  of  a  tract 
of  land  in  New  Mexico ;  that  the  land  was  purchased,  and  the  title 
taken  in  the  name  of  Elkins;  that  Smoot  advanced  his  share  of  the 
purchase  money,  and  under  the  terms  of  the  agreement  became  enti- 
tled to  a  conveyance  of  an  undivided  fifth  part  of  the  land;  that  the 
complainant  has  acquired  Smoot's  interest  by  a  purchase ;  that  Elkins 
has  recognized  the  purchase  by  complainant  of  Smoot's  interest;  that 
Smoot  has  assumed  to  assign  and  convey  the  interest  acquired  of  him 
by  complainant  to  the  defendant  Butler;  and  that  Elkins  refuses  to 
convey  the  same  to  complainant,  and  threatens  to  convey  the  same 
to  Butler. 

The  bill  prays  for  a  conveyance  by  Elkins  of  Smoot's  interest  to 
the  complainant,  and  for  an  injunction  against  Elkins,  Smoot,  and 
Butler  from  interfering  with  complainant's  interests. 

The  defendant  Smoot  moves  to  dismiss  the  bill  as  to  him  for  want 

of  jurisdiction.     This  motion  must  prevail,  because  it  is  well  settled 

that  a  citizen  of  the  District  of  Columbia  is  not  a  citizen  of  a  state 

within  the  meaning  of  the  judiciary  act  and  the  subsequent  acts  con- 
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ferring  jurisdiction  upon  the  circuit  courts  of  the  United  States,  and 
the  jurisdiction  of  this  court  does  not  extend  to  a  controversy  between 
an  alien  and  a  citizen  of  the  United  States  who  is  not  a  citizen  of  a 
state.  Hepburn  v.  Ellzey,  2  Crancb,  445;  Barney  v.  Baltimore  City, 
6  Wall.  280;  New  Orleans  v.  Winter,  1  Wheat.  91. 

The  complainant  moves  for  a  preliminary  injunction  against  EI- 
kins,  and  he  resists  the  motion  npon  the  ground  that  no  relief  can 
be  decreed  against  him  upon  the  bill.  His  contention  is  that  Smoot 
is  an  indispensable  party  to  the  suit,  and  as  there  can  be  no  decree 
against  Smoot  there  can  be  none  against  him.  If  Smoot's  interest 
in  the  controversy  is  such  that  a  final  decree  could  not  be  made 
against  Elkins  without  affecting  that  interest,  or  leaving  the  contro- 
versy in  such  condition  that  its  final  determination  may  be  inconsist- 
ent with  justice,  the  court  will  not  proceed  in  his  absence.  WiUiami 
y.  Bankhead,  19  Wall.  563;  Florence  Co.  v.  Singer  Co.  8  Blatchf.  113 ; 
Mallow  V.  Hinde,  12  Wheat.  193;  Bank  v.  Carrollton  Railroad,  11 
Wall.  624.  If  the  complainant  had  acquired  Smoot's  interest  in  the 
lands  by  a  transfer,  absolute  and  fully  executed,  the  latter  would  not 
be  a  necessary  party  to  the  controversy.  Blake  v.  Jones,  3  Anst.  651. 
An  assignor  who  has  made  an  absolute  assignment  of  bis  interest 
need  not  be  a  party  to  a  suit  by  the  assignee  to  enforce  the  equitable 
title  acquired  by  the  transfer  against  a  third  party,  even  when  the 
former  retains  the  legal  title.  Barb.  Parties,  463;  Trecothick  v.  Aus- 
tin, 4  Mason,  41 ;  Ward  v.  Win  Bokkelen,  2  Paige,  289-295.  But  the 
agreement  under  which  the  complainant  acquired  Smoot's  interest  in 
the  land  is  executory,  and  Smoot  is  now  asserting  a  right  to  transfer 
the  same  interest  to  Butler.  A  decree  cannot  be  made  without  affect- 
ing his  rights.  If  Elkins  is  adjudged  to  convey  to  complainant, 
Smoot's  interest  in  the  lands  will  be  divested.  Not  being  bound  by 
the  decree,  he  might  still  contest  with  Elkins  and  insist  that  he  ao-  ^ 
count  for  the  valae  of  the  interest  conveyed  to  complainant  under  the 
decree;  but  this  might  be  a  barren  remedy.  As  Smoot  cannot  be 
made  a  party,  no  decree  can  be  obtained  by  the  complainant  for  the 
relief  prayed  in  the  bill.  The  motion  for  an  injunction  must  there- 
fore be  denied. 

The  complainant  cannot  be  permitted  to  amend  its  bill,  as  is  sug- 
gested in  its  behalf,  by  omitting  all  the  parties  but  Elkins,  and  pro- 
ceeding against  him  upon  the  theory  that  complainant  has  acquired 
Smoot's  interest  by  an  absolute  and  unconditional  transfer.  An 
amendment  cannot  be  allowed  which  would,  in  effect,  amoant  to  the 
institution  of  a  new  and  materially  different  suit,  either  as  to  parties 
or  to  cause  of  action.  Goodyear  t.  Bourn,  8  Blatohf.  266;  Oglesby  y. 
Attrill,  14  Fed,  Rbp.  214. 
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Flbishbb  and  others  v.  Gbbenwald  and  otbers. 
(Cfireutt  Oowt,  If.  D.  lotoa,  W.  D.    June  23, 1884.) 

1.  JuBiBDicnoK  OF  Federal  Courts— Debds  of  Assiomkbhi'. 

A  United  States  circuit  court  may  entertain  jurisdiction  of  a  bill  to  set  aside 
as  fraudulent  a  deed  of  assignment  at  suit  of  a  resident  of  a  state  other  than 
that  of  the  assignor  and  assignee,  when  the  amount  involved  excMds  |500. 

2.  Baub— Adjudioatiob  of  Stats  Uoubt — 1£ffkot  vx  othkr  Statk. 

One  who  is  not  resident  in  the  same  state  with  a  certain  mortgagor,  is  not 
bound  by  an  order  of  the  state  court  adjudicating  the  validity  of  the  mortgage 
as  against  his  equiiies. 

In  Egnity. 

J.  H.  S^rtttie,  J.  H.  Swan,  and  A.  J.  Taylor,  for  complainants. 

Joy  d  Wright  and  Lakt  <t  Harmon,  for  defendants. 

Bhibas,  J.  From  the  averments  of  the  bill  filed  in  this  eaase  it 
appears  that  during  the  year  1883,  and  for  some  time  previous  thereto, 
Samuel  Greenwald  was  engaged  in  the  mercantile  business  at  Le 
Mara,  Iowa.  On  the  twenty-seventh  of  November,  1882,  he  executed 
a  chattel  mortgage  on  his  entire  stock  in  trade,  and  store  furniture 
and  fixtures,  to  the  First  National  Bank  of  Le  Mars,  to  secure  the 
payment  of  four  promissory  notes  of  $1,000  each,  two  of  which  were 
then  past  due,  but  which  were,  by  the  provisions  of  the  mortgage,  ex- 
tended to  December  10,  1882.  This  mortgage  was  recorded  Decem- 
ber 5,  1882.  On  the  fourth  of  December,  18S2,  said  Greenwald  exe- 
cuted four  other  mortgages  on  the  same  property  to  secure  four  notes 
of  $1,000  each  held  by  the  First  National  Bank  of  Independence, — 
one  note  of  $1,000  due  Jane  Myers,  one  note  of  $500  due  August 
Myers,  and  one  note  of  $2,000  due  Jennie  Greenwald;  and  on  the 
fifth  of  December,  1882,  he  executed  two  mortgages  on  said  property 
to  O'Brien  Bros,  and  August  Myers  to  secure  the  sums  of  $800  and 
$1,847.25;  and  on  the  sixth  of  December,  1882,  he  executed  a  fur- 
ther mortgage  on  the  same  property  to  James  Hopkins  &  Go.  to  se- 
cure payment  of  the  sum  of  $2,500.  On  the  seventh  of  December, 
1882,  G.  Gotzian  &  Qp.,  of  St.  Paul,  brought  an  action  in  attach- 
ment, in  the  district  court  of  Plymouth  county,  Iowa,  against  Green- 
wald, the  attachment  being  levied  on  the  stock  of  goods  described 
in  the  mortgages.  Thereupon  the  First  National  Bank  of  Le  Mars 
brought  an  action  in  replevin  in  the  circuit  court  of  Plymouth  county, 
Iowa,  against  the  sheriff  of  said  county,  claiming  the  right  to  the  pos- 
session of  the  goods  seized  under  the  attachment  by  virtue  of  the 
chattel  mortgage  above  desbribed.  The  goods  were  taken  upon  the 
writ  of  replevin,  and  delivered  to  the  First  National  Bank  of  Le 
Mars.  On  the  eleventh  day  of  December,  18S2,  said  Greenwald  ex- 
ecuted a  general  deed  of  assignment,  for  the  benefit  of  his  creditors, 
to  Pitt  A.  Seaman.  In  the  mean  time  John  V.  Farwell  &  Go.,  A. 
L.  Singer  &  Go.,  and  David  Adler  &  Sons,  creditors  of  Greenwald, 
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brought  action  at  law  in  the  United  States  oircuit  court  against  Green- 
wald,  writs  of  attachment  being  sued  out  in  each  case.  These  writs 
were  served  by  the  marshal  by  seizing  the  goods  then  in  possession 
of  the  First  National  Bank  of  Le  Mars.  Upon  motion  made  in  the 
United  States  circuit  court,  it  was  held  that  the  goods  in  the  posses- 
sion of  the  First  National  Bsink  were  within  the  custody  and  control 
of  the  state  court,  the  bank  having  gotten  possession  thereof  by  the 
writ  of  replevin  sued  out  in  that  court,  and  being  bound  to  obey  the 
final  order  of  that  court,  which  might  adjudge  a  return  of  the  goods 
on  part  of  the  bank.  For  this  reason  it  was  held  that  these  goods 
were  not  subject  to  be  levied  upon  by  virtue  of  the  writs  of  attach- 
ment issued  from  the  United  States  court,  and  the  marshal  was  or- 
dered to  deliver  up  possession  thereof  to  such  person  as  the  state  court 
should  designate.  At  the  April  term,  18S3,  of  the  circuit  court  of 
Plymouth  county,  in  which  was  pending  the  replevin  suit  brought  by 
the  First  National  Bank  of  Le  M&tb,  it  was  proven  in  that  cause  that 
the  debt  due  the  bank  had  been  paid  from  sales  of  the  mortgaged 
property,  and  the  bank  disclaimed  any  further  interest  in  said  goods, 
and  it  also  appeared  that  the  claim  due  G.  Gotzian  &  Co.  had  been 
paid,  and  the  attachment  suit  had  been  dismissed.  Thereupon  the 
other  mortgagees  and  Pitt  A.  Seaman,  the  assignee,  appeared  by  in- 
tervention in  that  cause,  and  procured  an  order  from,  the  state  court 
directing  the  First  National  Bank  of  Le  Mars  to  deliver  up  possession 
of  so  much  of  the  stock  as  remained  in  its  hands  to  the  assignee, 
subject  to  the  chattel  mortgages  thereon,  the  assignee  being  directed 
to  pay  them,  in  the  order  in  which  they  were  given.  The  assignee, 
who  had  previously  filed  bis  bond  in  the  circuit  court  of  Plymouth 
county,  received  the  goods  under  this  order.  To  these  proceedings  in 
the  state  court  the  complainants  were  not  parties.  In  the  mean  time 
the  complainants  had  procured  judgment  in  the  United  States  court 
against  Greenwald  for  the  sum  of  $1,072.50,  and  issued  execution 
thereon,  garnishing  the  several  mortgagees  and  the  assignee.  On  the 
fourteenth  of  July,  1883,  complainants  filed  the  present  bill  in  equity 
in  this  court,  making  Greenwald,  the  several  mortgagees,  and  the  as- 
signee defendants,  and  charging  that  the  chattel  mortgages  executed 
by  said  Greenwald  are  fraudulent  and  void  against  creditors,  and  that 
the  assignment  made  to  Seaman  was  not  in  good  faith  for  the  benefit 
of  creditors,  but  was  made  for  the  purpose  of  aiding  the  mortgagees 
to  secure  the  property  under  their  mortgages,  and  to  prevent  creditors 
from  asserting  their  rights  and  equities  against  the  mortgages.  To 
this  bill  the  mortgagees  and  assignee  interpose  demurrers,  and  the 
case  is  now  before  the  court  upon  the  questions  thus  presented. 

The  first  point  made  in  argument  is  that  this  court,  in  ordering 
the  attached  property  to  be  delivered  up  by  the  marshal,  has  recog- 
aized  the  fact  that  the  property  is  under  the  control  of  the  state 
2ourt  in  such  sense  that  it  cannot  be  reached  by  any  process  from, 
>r  order  made  by,  this  court,  and  therefore  this  bill  should  not  be 
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entertained.  Upon  the  motions  made  in  the  attachment  proceedings 
it  was  held  that  the  property  replevied  in  the  state  ooort  by  the  First 
National  Bank  of  Le  Mars  eould  not  be  attached  on  process  from  this 
ooort,  beoanse  it  belonged  to  the  state  coart  to  determine  in  the  re- 
plevin suit  whether  the  property  should,  or  should  not,  be  returned 
to  G.  Gotzian  &  Co.,  from  whom  it  was  taken.  The  proceedings  in 
the  replevin  suit  have  beein  wholly  terminated.  When  the  replevin 
action  came  before  the  state  court  for  adjudication,  it  appeared  that 
the  debt  due  Gotzian  &  Go.  had  been  settled,  and  they  disclaimed  any 
farther  interest  in  the  goods.  It  also  appeared  that  the  debt  of  the 
bank  had  been  paid,  and  thereupon  it  delivered  up  possession  of  the 
goods,  under  the  order  of  the  court,  to  the  assignee.  This  termi- 
nated the  control  of  the  state  court  over  the  goods  in  the  replevin  pro- 
ceedings. 

The  questions  now  presented  arise  tinder  tne  assignment  proceed- 
ings, and  are  not  affected  by  the  orders  made  in  the  replevin  proceed- 
ings. The  possession  of  the  court  under  the  latter  prooeedUng  was 
ended  when  the  eourt,  by  its  own  order,  directed  the  goods  to  be  de- 
livered to  the  assignee.  The  main  question  at  issue  is  presented  in 
a  twofold  aspect;  i.  e.,  (1)  whether  this  court  can  entertain  jurisdic- 
tion of  the  issues  touching  the  validity  of  the  deed  of  assignment ; 
and  (2)  can  it  entertain  jurisdiction  of  the  issues  touching  the  va- 
lidity of  the  chattel  mortgages  ? 

Upon  the  first  quekion,  it  is  strongly  contended  in  the  argument, 
that  the  property  in  the  possession  of  the  assignee  under  the  deed  of 
assignment  is  under  the  control  and. possession  of  the  state  court 
wherein  the  assignment  proceedings  are  pending,  in  such  sense  that 
no  other  court  can  properly  exercise  jurisdiction  over  questions  affect- 
ing the  property;  or,  in  other  words,  that  the  jurisdiction  of  that  court 
is  exclusive  in  the  premises.  When  the  question  to  be  determined 
pertains  solely  to  the  mode  of  administering  the  trust,  and  the  pro- 
onrement  of  the  orders  necessary  for  its  proper  enforcement,  under 
the  provisions  of  the  statute  of  Iowa,  it  may  well  be  that  no  other  court 
will  interfere  therewith.  Perry  v.  Murray,  55  Iowa,  420;  S.  C.  7  N. 
W.  Bep.  46,  480.  When,  however,  the  question  is  as  to  the  validity 
of  the  deed  of  assignment  itself,  can  it  be  said  that  no  other  court  can 
properly  entertain  jurisdiction  thereof?  The  assignee  having  ac- 
cepted the  trust  under  the  deed,  is  not  in  a  position  to  question  its 
validity.  The  deed  may  be  perfectly  valid  between  the  assignor  and 
the  assignee,  and  yet  invalid  and  void  as  against  one  or  all  of  the 
creditors.  Strictly  speaking,  the  property  covered  by  the  deed  of 
assignment  is  not  in  the  possession  of  the  court  wherein  the  assignee 
files  hid  bond  and  inventory,  and  to  which  he  reports  his  doings,  as 
provided  for  in  the  state  sti9<tnte.  The  iitle  and  possession  pass  from 
the  assignor  to  the  assignee  by  virtue  of  the  deed  of  assignment  and 
the  possession  taken  thereunder.  The  assignee  is  not  appointed  by 
the  court,  nor  is  the  property  taken  by  virtue  of  any  writ,  process,  or 
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order  of  the  court.  The  execution  and  delivery  of  the  deed  of  as- 
signment create  a  trust  in  the  assignee,  and,  under  the  provision  of 
the  state  statute,  the  court  in  vrhich  the  assignee  files  his  bond  be- 
comes charged  with  the  duty  of  enforcing  the  trust,  and  to  that  end 
has  full  control  over  the  assignee.  In  order  to  enable  that  court  to 
properly  discharge  the  duty  thus  imposed  upon  it,  it  is  doubtless  true 
that  no  other  court  will  attempt  to  control  the  distribution  of  the 
funds  realized  from  the  property  under  the  deed  of  assignment.  In 
this  respect  the  control  of  the  court,  in  which  the  assignment  pro- 
ceedings may  be  pending  is  akin  to  the  control  of  probate  courts 
over  the  distribution  of  estates  of  decedents.  In  such  oases,  how- 
ever, other  courts  may  entertain  jurisdiction  of  many  questions  which 
exist  between  creditors  and  others  interested,  and  the  executor  may 
be  called  into  other  courts  for  the  purpose  of  determining  questions 
which  are  connected  with  the  course  of  administration. 

Thus,  in  Panne  v.  Hook,  7  Wall.  425,  it  was  held  that  the  United 
States  circuit  court  had  jurisdiction  of  a  suit  in  equity  against  an  ad- 
ministrator, filed  for  the  purpose  of  calling  him  to  account  for  the 
manner  in  which  he  had  performed  his  duties  as  administrator,  and 
requiring  him  to  pay  over  the  proper  amount  coming  to  complainant 
as  one  of  the  distributees  of  the  estate. 

In  Yordey  v.  Lavender,  21  Wall.  276,  it  was  ruled  that  a  creditor 
might  sustain  a  bill  in  the  United  States  court  to  compel  an  admin- 
istrator to  convert  the  assets  of  an  estate  into  money  and  apply  the 
same  in  payment  of  the  debts. 

In  Shelby  v.  Bacon,  10  How.  56,  the  complainant  filed  a  bill  in 
equity  in  the  United  States  circuit  court  for  the  Eastern  district  of 
Pennsylvania  against  John  Bacon  and  others,  to  whom  the  bank  of 
the  United  States  had  executed  an  assignment  for  the  benefit  of  cred- 
itors, praying  a  decree  that  the  assignees  be  required  to  pay  the  debts 
due  complainants.  The  defendants  pleaded  to  the  jurisdiction,  on 
the  ground  that  the  assignment  was  under  the  control  of  the  conrt  of 
common  pleas  of  Philadelphia,  which  court  had  ample  powers  to  en- 
force tbe  trust.  The  supreme  court  held  that  the  plea  was  insuffi- 
cient, ruling  that  if  the  assignees  "had  reduced  to  possession  the  whole 
amount  of  the  assets  of  the  bank,  and  held  them  ready  for  distribu- 
tion, could  it  be  doubted  that  the  complainant  would  have  a  right  to 
file  his  bill  in  the  circuit  court,  not  only  to  establish  his  claim  against 
them,  but  also  for  a  proportionate  share  of  the  assets  ?  The  circuit 
court  could  not  enjoin  the  court  of  common  pleas,  nor  revise  its  pro- 
ceedings, as  on  a  writ  of  error,  but  it  could  act  on  the  assignees,  and 
enforce  the  rights  of  the  plaintiff  against  them." 

In  Gaines  v.  Fuentes,  92  U.  S.  10,  it  appeared  that  a  will  had  been 
duly  admitted  to  probate  in  the  proper  court  of  the  state  of  Louis- 
iana. A  bill  to  annul  the  instrument  and  have  the  same  declared 
void  was  brought  in  the  state  court  of  Louisiana  by  complainant,  who 
was  a  citizen  of  New  York,  tbe  defendants  being  citizens  of  Louis- 
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iana.  Complainant  removed  the  canae  into  the  United  States  cir- 
cuit court,  and  the  question  of  the  jurisdiction  of  the  United  States 
court  was  carried  to  the  supreme  court,  which  held  that  the  jurisdic- 
tion existed. 

In  EUis  V.  Davis,  109  U.  8.  485,  S.  C.  8  Sup.  Ct.  Bep.  827,  it  is 
held  that  the  United  States  circuit  courts,  as  courts  of  equity,  have 
np  general  jurisdiction  of  the  question  of  affirming  or  annulling  the 
probate  of  a  will;  yet  if,  by  the  law  obtaining  in  a  state,  a  suit  to 
annul  and  set  aside  the  probate  of  a  will,  can  be  maintained  in  the 
courts  of  the  state,  it  may  also  be  maintained  in  the  federal  court, 
when  the  parties  on  one  side  are  citizens  of  the  state  where  the  will 
is  proved,  and  on  the  other,  are  citizens  of  other  states. 

Under  the  statutes  of  Iowa,  the  circuit  court  of  the  state  is  clothed 
with  probate  powers,  and  by  section  2553  of  the  Code  it  is  enacted 
that  "wills,  foreign  and  domestic,  shall  not  be  carried  into  efiFect  until 
admitted  to  probate  as  hereinbefore  provided;  and  such  probate  shall 
be  conclusive  as  to  the  due  execution  thereof,  until  set  aside  by  an 
original  or  appellate  proceeding." 

In  Leighton  v.  Orr,  44  Iowa,  680,  following  Havelick  v.  Haveliek, 
18  Iowa,  414,  and  OUruth  y.  Oilruth,  40  Iowa,  346,  it  was  held  that 
the  district  court  of  the  state  had  jurisdiction  of  an  original  proceed- 
ing to  annul  and  set  aside  a  will  which  had  been  duly  admitted  to 
probate  in  the  proper  circuit  court. 

Under  these  several  decisions,  it  is  clear  that  this  court  could  en- 
tertain jurisdiction  of  an  original  proceeding  to  annul  and  set  aside 
a  will  which  bad  been  admitted  to  probate  in  the  circuit  court  of  the 
state,  provided  the  parties  in  interest  were  citizens  of  different  states, 
and  the  amoant  involved  exceeded  $500.  Why,  then,  may  it  hot, 
under  like  circumstances,  entertain  jurisdiction  of  a  bill  to  set  aside 
as  fraudulent  a  deed  of  assignment?  The  state  courts  unquestion* 
ably  have  jurisdiction  to  entertain  an  original  proceeding,  either  at 
law  or  in  equity,  attacking  the  validity  of  an  assignment.  Van  Pat- 
ten V,  Burr,  52  Iowa,  518;  S.  C.  3  N.  W.  Eep.  524.  Indeed,  it  is 
not  perceived  how  the  validity  of  an  assignment  can  be  determined, 
save  in  a  proceeding  other  than  the  mere  assignment  proceeding,  and 
which  is  therefore,  as  to  it,  an  original  cause.  There  is  no  provision 
in  the  chapter  of  the  Code  of  Iowa  regulating  assignments  which  pro- 
vides a  mode  for  testing  the  validity  of  the  deed  of  assignment. 
Whether  the  attack  be  made  by  garnishing  the  assignee  and  raising 
the  issue  upon  his  answer,  or  by  levying  a  writ  of  attachment  or  ex- 
ecution on  the  property,  or  by  a  bill  in  equity,  the  proceeding  is  not 
a  part  of  the  administration  under  the  deed  of  assignment,  but  is  an 
independent  cause,  and  jurisdiction  thereof  is  not  confined  to  the 
court  in  which  the  assignee  has  filed  his  bond.  Any  one  whose  legal 
rights  are  affected  thereby  may  contest  the  validity  of  the  assignment, 
and  to  that  end  may  invoke  the  aid  of  either  the  district  or  circuit 
court  of  the  state;  and  if  he  is  a  citizen  of  a  state  other  than  that  of 
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which  the  assignor  and  assignee  are  citizens,  and  the  amount  involved 
esceeds  $500,  he  may  invoke  the  aid  of  the  United  States  cirooit 
court.    AcUer  v.  Eeker,  1  MeCrary,  256;  S.  0.  2  Fbd.  Bkp.  126. 

In  the  case  under  consideration  the  complainants  are  citizens  of 
Illinois,  and  the  defendants  are  citizens  of  Iowa,  the  amount  involved 
being  over  $500.  Under  these  circumstances,  it  is  clear  that  com- 
plainants have  a  right  to  contest  the  validity  of  the  assignment,  and 
no  reason  exists  why  this  court  may  not  entertain  a  bill  in  eqaity  filed 
for  that  purpose. 

2.  Upon  the  question  of  the  jurisdiction  of  the  court  to  hear  and 
determine  the  issues  touching  the  validity  of  the  mortgages,  it  is  first 
urged  in  argument  that  the  order  made  by  the  circuit  court  of  Ply< 
mouth  county  in  the  action  in  replevin,  wherein  it  was  found  that 
the  several  mortgages  were  valid  liens  upon  the  property,  paramount 
to  the  assignment,  and  entitled  to  be  first  paid  out  of  the  proceeds 
realized  from  the  goods,  is  an  adjudication,  binding  on  complainants, 
of  the  question  of  the  validity  of  the  mortgages.  It  will  be  remem- 
bered that  complainants  were  not  parties  to  this  proceeding.  The 
utmost  that  can  be  claimed  for  this  order  is  that  it  establishes,  as 
against  the  assignee,  the  validity  of  these  several  mortgages,  and  de- 
termines that  the  assignee  takes  only  the  interest  of  the  assignor  in 
the  property  left  after  payment  of  the  mortgages.  Under  the  statute 
of  Iowa,  regulating  assignments  for  the  benefit  of  creditors,  the  as- 
signee succeeds  to  the  rights  of  the  assignor,  and  does  not  represent 
the  equities  of  the  creditors  arising  from  matters  deJiors  the  deed  of 
assignment.  Rumsey  v.  Town,  post,  558.  As  the  complainants  were 
not  parties  to  the  proceedings  in  the  circuit  court  of  Plymouth  county, 
and' as  their  right  to  contest  the  validity  of  the  mortgages  is  not  de- 
rived from  the  deed  of  assignment,  and  as  this  right  was  not  repre- 
sented by  the  assignee,  it  follows  that  the  order  and  judgment  of  the 
circuit  court  of  Plymouth  county  is  not  binding  upon  complainants 
as  an  adjudication  of  the  validity  of  the  mortgages  as  against  the 
equities  of  complainants. 

The  further  point  made,  that  this  court  will  not  entertain  jurisdic- 
tion of  the  question  of  the  validity  of  these  mortgages,  for  the  reason 
that  all  such  questions  should  be  determined  in  the  assignment  pro- 
ceedings, has  been  fully  considered,  and  decided  adversely  to  the  po- 
sition of  defendants,  in  the  case  of  Simon  v.  Openheimer,  post,  553. 
And,  following  the  ruling  made  in  that  cause,  it  must  be  held  that 
the  point  is  not  well  taken. 

Considerable  stress  is  laid  in  the  argument,  on  behalf  of  defend- 
ants, upon  the  point  that  the  entire  right  of  complainants  to  main- 
tain their  bill  is  based  upon  the  fact  that  a  writ  of  garnishment  had 
been  served  upon  the  several  mortgagees  and  upon  the  assignee.  If 
the  service  of  the  writ  in  question  created  an  equitable  lien  upon  the 
property,  then  it  is  clear  that,  to  properly  enforce  it,  it  is  necessuy 
that  the  validity  of  the  mortgages  and  deed  of  assignment  shall  be  de- 


Digitized  by 


Google 


SIMON  V.  OPHNHBIMSB.  663 

termined,  and  to  that  end  a  bill  in  equity  is  a  proper  remedy. '  If 
the  service  of  the  writ  of  garnishment  created  no  lien  upon  the  prop- 
erty, still  it  appears  tha1i  complainants  are  judgment  creditors,  and 
are  entitled  to  a  creditor's  bill  to  reach  the  property  of  the  debtors, 
and  to  that  end  are  entitled  to  question  the  validity  of  conveyances 
made  by  their  debtor  with  intent  to  hinder,  delay,  and  defraud  cred- 
itors. 

It  has  been  strongly  urged  in  the  argument  that  the  allegations  of 
fact  in  the  bill  contained  are  not  sufficient  to  justify  granting  any 
relief  to  complainants.  The  points  presented,  however,  are  not  such 
as  can  be  fully  and  properly  heard  on  the  demurrer,  and  their  fur- 
ther consideration  will  be  postponed  until  the  evidence  is  submitted. 

The  demurrers  are  therefore  overruled,  with  leave  to  defendants  to 
answer  in  30  days. 


BiMON  and  others  v.  Openhbiuer  and  others. 

Atres  v.  Hahrioe,  Assignee,  and  others. 

Opbnbxiiibb,  Sr.,  v.  KufBiaK  and  others. 

{Oireuit  Oevrt,  8.  D.  Iowa,  O.  D.    May  Term,  1884.) 

1.  HoBTOAaE — KeolECT  to  RgOOBD  DkSTBOTS  LiBN  AB  AOAmST  Pabtiss  with- 
OCT  Notice. 

The  neglect  of  a  mortgagee  of  a  chattel  mortgage  to  record  the  Instrament 
within  the  time  when  he  should  have  done  so,  through  which  neglect  innocent 
parties  have  been  led  to  intrust  goods  with  the  mortgagor,  deprives  the  mort- 
gage of  its  character  as  a  prior  lien  as  against  such  innocent  parties.         ' 

8.  Sake — Kiohts  op  a  SuBSEqiTENT  Mortgagiee. 

A  second  mortgage  incumbers  only  the  remnant  left  after  satiafyiDg  the  first; 
and  the  holder  of  a  judgment,  who  defeats  the  first  mortgage  as  against  him 
self,  comes  in  before  the  second  mortgagee,  up  to  the  amount  of  the  first  mort 
gas:e. 

In  Equity. 

Wright,  Cummins  d  Wright,  for  Simon,  Strauss  &  Go. 

0.  B.  Ayres  and  Mitchell  d  Dudley,  for  0.  B,  Ayres. 

James  D.  Oamble,  for  Allen  Hamrick,  assignee. 

Shikas,  J.  During  the  early  part  of  the  year  1881,  J.  Openheimer 
and  Eli  Openheimer  were  partners  in  business  at  Enoxville,  Iowa, 
under  the  firm  name  of  J.  Openheimer  &  Son.  The  son  sold  his  in- 
terest to  the  father,  who  continued  the  business  under  the  name  of 
J.  Openheimer.  On  the  thirteenth  day  of  April,  1881,  the  firm  exe- 
cuted a  chattel  mortage  upon  their  stock  in  trade  to  0.  B.  Aylres,  in 
the  sum  of  $2,000,  and  on  the  twenty-sixth  of  July,  1881,  J.  Open- 
heimer executed  a  second  mortgage  upon  the  stock  to  Ayres,  in  the 
sum  of  12,500,  both  mortgages  being  given  to  secure  Ayres  against 
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loss  by  reason  of  indorsementB  made  by  him  upon  notes  of  the  mort- 
gagors, which  were  disoounted  by  the  Marion  County  and  Enoxvilla 
banks.  Neither  of  these  mortgages  were  filed  for  record  in  the  re- 
corder's office  of  the  county  until  the  twenty-seventh  of  December, 

1881.  On  that  day  Openheimer  executed  a  third  mortgage  upon  the 
same  stock  of  goods  to  his  brother  Eli  Openheimer,  Sr.,  to  secure  pay- 
ment of  three  promissory  notes,  amounting  in  the  aggregate  to  the 
sum  of  $2,752.87,  and  payable  in  June,  September,  and  December, 

1882.  On  the  thirty-first  of  December,  1881,  J.  Openheimer  exe- 
cuted a  general  assignment  for  the  benefit  of  creditors  to  Allen  Ham- 
rick,  who  qualified  under  the  provisions  of  the  state  statute,  filing 
his  bond  and  inventory  in  the  district  court  of  Marion  county,  Iowa, 
and  took  possession  of  the  stock  in  trade  covered  by  said  mortgages. 
Up  to  the  time  of  the  execution  of  the  assignment  to  Hamrick,  the 
mortgagors  had  remained  in  possession  and  control  of  the  stock  cov- 
ered by  the  mortgages,  selling  therefrom  in  the  usual  way  of  trade, 
and  using  the  proceeds  of  sales  as  they  deemed  best. 

On  the  sixteenth  of  January,  1882,  Simon,  Strauss  &  C!o.  brought 
an  action  at  law  against  J.  Openheimer,  based  upon  indebtedness 
for  goods  sold,  and  recovered  judgment  in  the  sum  of  $5,537.5^, 
which  judgment  is  wholly  unsatisfied.  The  complainants  Simon, 
Strauss  &  Co.,  and  the  Marion  County  and  Enoxville  banks,  and  Eli 
Openheimer,  Sr.,  filed  their  claims  with  the  assignee.  On  the  twenty- 
first  of  April,  1882,  0.  B.  Ayres  and  Eli  Openheimer  filed  separately 
their  petitions  in  the  district  court  of  Marion  county  against  Allen 
Hamrick,  assignee,  setting  up  the  chattel  mortgages  executed  to 
them,  claiming  a.  prior  lien  thereunder  of  the  property  in  possession 
of  the  assignee,  and  asking  that  the  assignee  be  required  to  pay  in 
full  the  amounts  due  on  the  mortgages.  The  assignee  filed  answers 
to  the  petitions,  contesting  the  validity  of  the  mortgages.  On  the 
twenty-first  of  April,  1882,  Simon,  Strauss  &  Co.  filed  a  petition  in 
equity  in  the  district  court  of  Marion  county,  making  Jacob  Open- 
heimer, Eli  Openheimer,  Sr.,  0.  B.  Ayres,  and  Allen  Hamrick  de- 
fendants, and  setting  forth  that  they,  complainants,  were  judgment 
creditors  of  Jacob  Openheimer;  that  the  chattel  mortgages  held  by 
Ayres  and  Eli  Openheimer,  Sr.,  wdre  fraudulent  and  void  as  to  them ; 
that  the  assignee  had  possession  of  the  mortgaged  property;  and 
praying  that  the  mortgages  be  declared  void  as  to  complainants,  and 
the  property  or  its  proceeds  be  applied  in  payment  of  the  judgment 
in  their  favor.  Simon,  Strauss  &  Co.  also  intervened  in  the  pro- 
ceedings brought  in  the  district  court  of  Marion  county  by  Ayres  and 
Openheimer,  and  attacked  the  validity  of  the  mortgages  held  by  the 
petitioners. 

In  these  three  several  proceedings — to-wit,  the  petitions  filed  by 
Ayres  and  Openheimer  against  the  assignee,  wherein  Simon,  Strauss 
&  Co.  had  intervened,  and  the  petition  filed  by  Simon,  Strauss  &  Co., 
as  complainants,  against  Ayres,  Hamrick  and  Openheimer — ^petitions 
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for  removal  of  the  cauBes  from  the  state  to  the  federal  court  were  filed 
by  Simon,  Strauss  &  Co.,  the  assignee  uniting  in  such  application  in 
the  case  brought  by  Eli  Openheimer,  Sr.  Upon  the  filing  of  the 
transcripts  in  this  court,  motions  to  remand,  on  ground  of  want  of  ju« 
risdiction,  were  filed,  and  at  the  May  term,  1883,  were  submitted  to 
the  courts  and  overruled  by  his  honor.  Justice  Milleb.  The  issues 
were  then  completed,  the  evidence  taken,  and  the  causes  submitted 
at  one  hearing. 

Upon  the  argument,  counsel  for  the  mortgagees  Have  ably  presented 
anew  the  questions  touching  the  jurisdiction  of  this  court  that  were 
embraced  within  the  motion  to  remand,  submitted  at  the  May  term, 
1883.  It  is  not  proposed  to  re-examine  these  questions  at  the  present 
time.  The  ruling  then  made,  being  an  adjudication  thereof,  must 
stand  as  the  law  of  the  case;  and  it  having  been  then  adjudged  that 
these  causes  were  properly  in  this  court,  the  present  examinatioa 
will  be  confined  to  the  other  questions  presented  on  the  record. 

Substantially  the  points  at  issue  between  the  parties  are:  (1)  Can 
the  assignee,  holding  under  the  deed  of  assignment  executed  by  the- 
mortgagor,  question  the  validity  of  the  mortgages  in  the  interest  of 
the  general  creditors;  or  is  such  right  confined  to  creditors  having  a 
Uen  on  the  property,  or  having  judgment  at  law,  with  a  right  to  per- 
fect a  lien  upon  any  property  that  may  be  discovered  ?  (2)  Are  the 
chattel  mortgages  executed  by  J.  Openheimer  to  0.  B.  Ayres  and 
Eli  Openheimer  void  as  against  either  the  assignee,  or  Simon,  Strauss 
&  Co.,  judgment  creditors? 

From  the  evidence  isubmitted  it  appears  that  the  mortgages  were 
given  to  secure  an  actual  subsisting  indebtedness,  and  they  are  there- 
fore valid  as  between  .the  mortgagor  and  mortgagees.  When  the 
deed  of  assignment  was  executed  by  the  assignor,  it  conveyed  to  the 
assignee  the  equity  of  redemption  belonging  to  the  mortgagor,  in- 
cluding the  right  to  hold  any  surplus  left  after  payment  of  the 
amounts  due  upon  the  mortgages.  Gimble  v.  Ferguson,  58  Iowa,  414; 
S.  C.  10  N.  W.  Bep.  789.  The  evidence,  therefore,  does  not  develop 
a  state  of  facts  which  enables  the  assignee  to  successfully  contest 
the  validity  of  the  mortgages.  The  debts  described  in  the  mortgages 
being  actually  due  from  the  mortgagor,  the  title  passed  by  the  execu- 
tion of  the  mortgages,  and  the  instruments  were  therefore  valid  and 
binding  upon  the  mortgagor.  Under  these  circumstances,  the  as- 
signee stands  in  the  same  position  as  the  assignor,  under  the  statute 
of  Iowa.  He  takes  the  property  subject  to  all  the  rights  and  equities 
which  the  mortgagees  could  have  asserted  against  the  assignor.  Rob- 
erts V.  Corbin,  26  Iowa,  315;  German  Savings  Inst,  v.  Adae,  8  Fed. 
Eep.  106;  Stewart  V.  Piatt,  101 U.  S.  731;  Rumseyy.  Town, post,  558. 
Having  been  given  to  secure  an  'actual  indebtedness,  the  validity  of 
the  mortgages  can  only  be  questioned  by  a  creditor  who  can  show 
a  superior  right  or  equity,  and  who  has  taken  the  proper  steps  to 
assert  the  same  by  obtaining  a  lien  upon  the  property,  or  a  judgment 
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with  the  right  to  a  lien,  if  property  can  be  discoTered.    Wait,  Fraad. 
Conv.  §  73. 

Simon,  Strauss  &  Go.  oooupy'  this  position,  and  it  is  \nthin  their 
power  to  question  the  validity  of  the  mortgages.  By  the  bill  filed  in 
the  cause  by  them  begun  as  complainants,  and  by  the  petitions  of  in- 
tervention by  them  filed  in  the  proceedings  instituted  by  the  mortga- 
gees, they  raise  the  question  of  the  validity  of  the  mortgages  as  against 
themselves.  Upon  this  issue  the  evidence  shows  that  the  mortgages 
to  Ayres  were  not  recorded  until  December  27,  1881,  having  been 
executed  and  delivered, — the  one  in  July  and  the  other  in  April  previ- 
ous. During  this  time  Openbeimer  remained  in  possession  of  the 
stock  with  the  consent  and  knowledge  of  -the  mortgagee,  selling  from 
the  stock  in  the  nsnal  course  of  his  trade,  and  using  the  proceeds  for 
purposes  other  than  the  payment  of  the  mortgage  debts,  and  he  also 
bought  on  credit,  between  April  and  December,  and  mainly  in  August 
and  September,  from  Hirsh,  Mayer  &  Co.,  Euhn,  Nathan  &  Fisher, 
Gahn,  Wampold  &  Co.,  Hart  Bros.,  and  Simon,  Strauss  &  Co.,  goods 
to  the  amount  of  $5,674.23.  The  parties  selling  the  goods  had  no 
notice  or  knowledge  of  the  existence  of  the  mortgages  at  the  time  of 
selling  the  same.  The  goods  thus,  purchased  were  added  to  the 
stock  covered  by  the  mortgages;  which  stock,  when  it  was  taken  pos- 
session of  by  the  assignee,  inventoried  at  $8,542.54.  Under  such 
circumstances,  the  mortgagee  is  estopped  from  asserting  that  he  has, 
under  his  mortgage,  a  valid  lien  superior  and  prior  to  the  rights  of 
the  creditors.  Knowing  that  the  mortgagor  was  dealing  with  the 
stock  as  his  own,  and  that  third  parties  would  be  justified  in  believ- 
ing that  ihe  stock  belonged  to  Openbeimer,  free  from  any  lien,  the 
mortgagee  stands  by  and  permits  hiha  to  hold  himself  out  to  the 
world  as  the  owner  of  the  stock  free  from  liens,  and  to  buy  on  credit 
a  very  large  quantity  of  goods,  which  were  added  to  the  stock  and 
thereby  made  subject  to  the  lien  of  the  mortgage,  as  between  the 
mortgagor  and  mortgagee.  Having  chosen  to  keep  the  knowledge  of 
the  existence  of,  his  mortgages  from  the  public,  when  he  should,  in 
good  conscience,  have  given  publicity  thereto,  and  having  thereby 
misled  the  creditors  into  making  large  sales  of  goods  on  credit  to  the 
mortgagor,  he  should  not  now,  when  it  'is  to  his  advantage,  and  to 
their  injury,  be  allowed  to  assert  that  he  holds  a  valid  prior  lien  upon 
the  stock  of  the  common  debtor,  the  larger  part  of  which  consists  of 
the  very  goods  sold  by  the  creditors  in  ignorance  of  the  existence  of 
the  mortgage. 

Under  the  facts  proven  by  the  evidence,  and  under  the  mlelaid  down 
in  Crooks  v.  Stuart,  2  McCrary,  18;  S.  C.  7  Fed.  Ebp.  800;  Argall  v. 
Seymour,  4  McCrary,  55,  and  Robinson  v.  Elliott,  22  Wall.  518,  it 
must  be  held  that  the  mortgages  executed  and  delivered  to  Ayres  are 
in  fact  fraudulent  against  Simon,  Strauss  &  Co.,  and  that  the  latter, 
as  against  Ayres  and  those  claiming  under  him,  are  entitled  to  the 
proceeds  of  the  mortgaged  property. 
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The  mortgage  to  Eli  Openheimer,  Sr.,  was  executed  December  27, 
1881,  and  posBession  of  the  stock  was  taken  by  the  assignee  Decem- 
ber Slst.  It  is  not  proven  that  there  was  any  understanding  between 
the  parties  thereto  that  wonld  -invalidate  the  mortgage,  and  the  evi- 
dence fails  to  disclose  facts  which  would  justify  the  court  in  holding 
the  mortgage  void.  It  was  promptly  recorded  on  the  day  it  was  ex- 
ecuted, and  hence  it  must  be  held  to  be  valid  and  binding. 

The  mortgage  to  Openheimer,  by  its  terms,  expressly  provided  that 
it  was  subject  to  the  mprtgages  to  Ayres,  and  only  reached  the  surplus 
left  after  payment  of  the  amounts  due  Ayres.  In  the  proceeding 
brought  by  Openlieimer  to  enforce  payment  of  his  lien  he  does  not 
question  or  contest  the  priority  of  the  mortgages  to  Ayres.  All  that 
he  contracted  for,  and  all  that  he  claims,  is  to  have  the  surplus  left 
after  payment  of  the  Ayres  mortgages  applied  to  the  payment  of  the 
debt  due  him. 

It  is  a  matter  of  indifference  to  him  whether  the  sum  needed  to 
pay  the  Ayres  mortgages  is  paid  to  Ayres  or  to  Simon,  Strauss  &  Go. 
Equitably,  therefore,  the  amount  that  would  otherwise  be  payable  to 
Ayres  or  the  banks,  under  the  chattel  mortgages,  should  be  paid  to 
Simon,  Strauss  &  Co.,  and  the  surplus,  or  so  much  thereof  as  may  be 
needed,  should  be  paid  to  Eli  Openheimer,  Sr.,  in  satisfaction  of  his 
mortgage. 

It  follows,  therefore,  that,  in  the  ease  of  Simon,  Strauss  d  Co.  v. 
Jacob  Openheimer  et  al.,  complainants  are  entitled  to  a  decree  declar- 
ing the  chattel  mortgages  executed  to  0.  B.  Ayres  to  be  void  as 
against  complainants,  and  that  the  sums  otherwise  payable  to  said 
Ayres  and  those  claiming  under  him,  in  discharge  of  said  mortgages, 
shall  be  applied  upon  the  judgment  in  favor  of  complainants. 

In  the  case  of  0.  B.  Ayres  v.  Allen  Hamrick  et  al.,  the  interven* 
ors,  Simon,  Strauss  &  Co.,  are  entitled  to  a  decree  deolaring  and  es- 
tablishing  their  right  to  the  fund  claimed  by  Ayres. 

In  the  cases  of  Eli  Openheimer,  Sr.,  v.  Allen  Hamrick,  Assignee,  et 
al.,  complainant  is  entitled  to  decree  deolaring  his  mortgage  valid,  the 
amount  due  thereon  to  be  paid  out  of  the  surplus  left  after  payment 
of-  sums  adjudged  to  be  paid  to  interveners,  Simon,  Strauss  &  Co. 
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BxncsBT  and  others  v.  Town  and  others. 

(OireuU  Oourt,  8.  D.  Iowa,  0.  B.    May  Term,  1884.) 

1.  Iii80i<VEKCT  Law  of  Iowa — RtasTa  Aim  Liabilttibb  op  AssiaNEs. 

The  assignee  succeeds  to  all  the  rights  of  his  assignor  and  is  affected  by  all 
the  equities  against  him ;  but  equities  or  rights  belonging  to  a  creditor  are  not 
by  operation  of  law  transferred  to  the  assignee. 

8.  Bake — Jctrisdictiok  of  the  CSoubts. 

The  state  court  in  which  the  assignee  flies  his  bond  is  charged  with  the  duty 
of  carrying  out  the  provisions  of  the  Iowa  insolvent  law ;  but  other  courts  may 
entertain  jurisdiction  of  cases  settling  the  rights  of  parties  who  are  interested 
in  the  estato. 

8.  Same— Order  AppRovrao  Patmkrt  of  Mobtoaok  I>ebt. 

The  court  that  controls  the  proceedings  in  assignment  does  not,  by  an  order 
approving  the  payment  of  a  mortgage  debt  by  assignee,  adjudicate  the  question 
of  the  validity  of  the  mortgage. 

4.  Bake— NsoiiEOT  to  Record  Mortoaoe  —  SaBSBttOEirr  Creditobs  witroot 
Notice.  \ 

The  neglect  of  a  mortgagee  to  file  hia  chattel  mortgage  deprives  him  of  his 
rirht,  as  against  a  subsequent  creditor,  without  notice,  of  the  mortgagor ;  and 
after  assignment  by  the  debtor  he  is  on  a  like  footing  with  all  credftors,  with- 
out aotice,  of  a  date  prior  to  the  recording  of  the  mortgage. 

In  Equity. 

Wright,  Cummim  S  Wright,  for  complainants. 

Q.  C.  Cole  and  Qoode,  WUhard  <t  Phillipt,  for  defendants. 

Shirab,  J.  On  the  thirty-first  day  of  July,  1880,  Robinson  &  Ath- 
erton,  a  firm  doing  basiness  at  Des  Moines,  Iowa,  executed  a  chattel 
mortgage  on  their  stock  of  merchandise  to  the  defendant  Cole  to  se- 
cure him  against  liability  as  an  indorser  upon  their  note  for  $1,500. 
The  note  was  executed  for  the  purpose  of  raising  money  to  meet  their 
indebtedness,  and  was  secured  by  the  indorsement  of  G.  G.  Cole,  with 
the  chattel  mortgage  to  him  upon  their  stock  in  trade.  The  note, 
with  the  mortgage  as  collateral  thereto,  was  negotiated  with  J.  J. 
Town,  0.  Noble,  and  T.  H.  Delamater,  doing  business  in  Des  Moines  un- 
der the  name  of  "The  Valley  Bank."  The  bank  held  the  mortgage 
without  recording  it  until  October  6, 1880,  when  it  was  filed  for  record. 
During  the  interval  between  the  date  of  the  mortgage  and  the  record- 
ing of  the  same  the  mortgagors  remained  in  full  possessiop  of  the 
property  therein  described,  selling  therefrom  in  the  usual  course  of 
their  trade  and  applying  the  proceeds  to  their  own  use. 

Previous  to  the  execution  of  the  mortgage  in  question  the  com- 
plainants,  L.  M.  Bumsey  &  Go.,  a  firm  doing  business  in  St.  Louis, 
Missouri,  had  sold  goods  on  credit  to  Bobinson  &  Atherton,  and  had 
also  sent  to  them  certain  goods  to  be  sold  on  commission.  Daring 
the  months  of  July  and  August,  1880,  complainants  endeavored  to 
procure  the  return  to  them  of  the  commission  goods  intrusted  to 
Bobinson  &  Atherton.  After  some  correspondence  between  the  par« 
ties,  the  latter  firm  proposed  to  buy  these  goods,  and  on  the  nine> 
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teenth  of  August,  1880,  a  contract  of  Bale  was  made,  and  Bobinson 
&  Atherton  bought  the  goods  on  a  credit  of  40  days,  giving  an  accept- 
anoe  therefor  in  the  sum  of  $688.12.  When  this  sale  was  made, 
complainants  bad  no  knowledge  of  the  existence  of  the  chattel  mort- 
gage  held  by  the  Valley  Bank,  whicb,  by  its  terms,  covered  all  goods 
added  to  the  stock  after  its  date,  and  therefore  included  tbe  goods 
thus  bought  of  complainant. 

On  the  thirteenth  day  of  October,  1880,  Bobinson  &  Atherton 
made  a  general  assignment  for  the  benefit  of  creditors  to  one  William 
Foster,  who  accepted  the  trust,  and  filed  his  bond  and  inventory,  as 
required  by  tbe  statute  of  Iowa,  ic  tbe  circuit  court  of  Polk  county, 
Iowa.  The  assignee  took  possession  of  the  stock  in  trade  of  his  as- 
signors, and  thereupon  the  Valley  fiank  filed  a  petition  in  the  state 
court  for  the  foreclosure  of  the  mortgage  held  by  them,  making  Bob- 
inson &  Atherton,  and  Foster,  tbe  assignee,  defendants  thereto,  llo 
bearing  was  had,  nor  was  any  decree  entered  in  this  cause,  it  appear- 
ing  that  assurances  were  given  to  tbe  complainant  that  the  mortgage 
would  be  paid  by  the  assignee  without  contest.  The  assignee  sold 
the  goods,  and,  from  the  proceeds,  paid  to  the  Valley  Bank  the  amount 
due  upon  tbe  note  of  Bobinson  &  Atherton,  and  thereupon  the  fore- 
closure suit  was  dismissed.  In  the  mean  time  the  complainants 
herein  brought  an  action  at  law  in  tbe  state  court,  aided  by  an  at- 
tachment, against  Bobinson  &  Atherton  upon  their  acceptance  for 
$683.12,  and  served  a  notice  of  garnishment  upon  the  assignee,  Will- 
iam Foster.  In  this  cause  complainants  recovered  judgment  against 
Bobinson  &  Atherton  for  the  amount  due  on  the  acceptance,  and  they 
took  the  answer  of  the  garnishee,  in  which  he  set  forth  that  he  held 
the  goods  transferred  to  him  under  the  deed  of  assignment  executed  by 
Bobinson  &  Atherton;  that  he  had  sold  the  property,  realizing  about 
$4,000  therefrom,  and  had  paid  the  amount  due  on  the  mortgage  to 
tbe  Valley  Bank,  and  other  claims,  leaving  in  his  hands  about  $1,200. 
Upon  this  answer,  tbe  plaintiffs  in  attachment  moved  for  judgment 
against  the  garnishee,  on  the  ground  that  there  was  then  left  in  the 
hands  of  the  garnishee  more  money  than  was  needed  to  pay  the  debt 
due  plaintiffs,  and  that  the  assignment  to  Foster,  the  garnishee, 
was  void  upon  its  face  for  several  reasons  set  forth  in  the  motion. 
Tbe  state  court  overruled  this  motion,  holding  the  assignment  to  be 
valid.  Tbe  complainants  did  not  file  their  claim  under  tbe  assigu- 
ment,  nor  did  they  receive  any  dividend  therein.  The  assignee,  from 
tbe  funds  in  bis  hands,  paid  the  expenses  of  the  assignment,  and  di- 
vided the  balance  left  among  the  creditors  of  Bobinson  &  Atherton, 
who  had  filed  their  claims  with  him,  and  filed  a  final  report  in  the 
circuit  court  of  Polk  county,  in  which  he  set  forth  the  payment  by 
him  of  the  amount  due  to  the  Valley  Bank  in  satisfaction  of  their 
mortgage.  This  report  was  approved  by  the  state  court,  and  the  as- 
signee was  discharged  from  further  duty  under  the  assignment. 

On  the  third  day  of  August,  1S81,  complainants  filed  a  bill  in  the 
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present  caaae,  making  Town,  Noble,  and  Delamater,  partners  doing 
business  ander  name  of  the  Valley  £ank,  G.  C.  Cole,  and  Bobinsdu 
&  Atberton,  defendants,  and  praying  that  tbe  mortgage  held  by  the. 
Valley  Bank  be  declared  void  as  against  complainants,  and  that  the 
fund  received  thereunder  be  subjected  to  the  payment  of  the  debt 
dae  complainants  fcom  Robinson  &  Atberton,  evidenced  by  the  judg- 
ment obtained  in  the  state  court,  upon  which  it  was  averred  an  ex- 
ecution bad  been  issued  and  returned  wholly  unsatisfied.  To  this 
bill  the  defendants  interposed  a  demurrer,  which  was  overruled,  and 
thereupon  the  defendants,  with  leave  of  the  court,  filed  answers  to  the 
bill,  and  issue  being  joined  thereon,  the  cause  was  submitted  upon 
the  pleadings  and  evidence. 

In  the  first  place,  it  is  contended  on  the  part  of  the  defendants  that 
this  court  should  not  entertain  jurisdiction  of  this  proceeding,  in 
which  is  involved  the  validity  of  the  chattel  mortgage  executed  by 
Robinson  &  Atberton,  because  that  question  properly  belonged  to  the 
state  court,  in  which  the  assignment  proceedings  were  had.  And 
further,  that  tbe  proceedings  in  the  circuit  court  of  Polk  county 
amount  to  an  adjudication  of  the  question  as  between  the  Valley  Bank 
and  complainants. 

The  first  question  to  be  determined  is  as  to  the  eSeot  of  &n  assign- 
ment for  the  benefit  of  creditors  under  tbe  Iowa  statutes,  and  the 
power  and  rights  thereby  conferred  upon  the  assignee.  Does  the  as- 
signee represent  the  rights  and  equities  of  the  several  creditors  so  that 
these,  no  matter  how  they  originate,  must  be  enforced  through  the 
assignee,  or  does  he  represent  the  title  and  estate  of  the  assignor, 
with  the  right  as  a  trustee  thereof  to  do  that  which  is  necessary  for 
the  fulfillment  of  the  trust  in  the  interest  of  the  beneficiaries  ?  The 
ordinary  rule  laid  down  by  tbe  authorities  is  tbat  the  assignee  suc- 
ceeds to  the  rights  of  the  assignor,  and  is  affected  by  all  the  equities 
against  him.  Burrill,  Assignm.  §  391;  Stewart  v.  Piatt,  101  U.  S. 
731.  In  New  York,  Connecticut,  and  other  states  the  power  of  the 
assignee  is  enlarged  by  statutory  enactment  so  as  to  include  the  right 
to  treat  as  void  all  transfers  and  acts  done  by  the  assignor  in  fraud 
of  creditors.  Tbe  Iowa  statute  regulating  assignments  for  the  bene- 
fit of  creditors,  being  chapter  7,  tit.  14,  Code,  clearly  recognizes  the 
fact  that  an  assignment  is  a  purely  personal  right  of  the  debtor  in 
tbe  first  instance.  There  is  no  mode  by  which  a  debtor  can  be  com- 
pelled to  make  an  assignment;  it  is  wholly  for  the  debtor  to  determine 
whether  he  will  or  will  not  make  an  assignment,  and  also  to  whom 
the  assignment  shall  be  made.  The  statute,  however,  regulates  tb6 
assignment  when  made,  and  provides  for  the  mode  of  carrying  out 
the  trust  created  by  the  deed  of  assignment.  Section  2127  of  the 
Code  defines  the  powers  of  the  assignee  as  follows : 

"Any  assignee,  as  aforesaid,  shall  have  as  full  potoer  and  authority  to 
dispose  of  all  estate,  real  and  personal,  assigned,  aw  ttte  debtor  had  at  the 
time  of  the  aisiffjunent,  and  to  sue  for  and  recover  in  the  name  of  tbe  aasignea 


Digitized  by 


Google 


BUKSBY  V.  TOWK.  661 

everything  belonging  or  appertaining  to  said  estate,  and,  generally,  do  toTiaU 
soever  the  debtor  might  have  done  in  the  premises." 

This  section  is  wholly  silent  toacbing  the  rights  and  eqaitiea  of 
oreditors,  and  would  seem  to  measore  the  rights  of  the  assignee  by 
those  of  the  debtor.  All  property  belonging  to  the  estate  passes  to 
the  assignee,  and  he  oan  recover  the  same  by  proper  suit  in  his 
own  name.  If  any  property  actaaliy  belonging  to  the  debtor  is  in 
possession  of  third  parties,  or  if  the  legal  title  thereto  is  in  a  third 
party,  the  assignee  may  recover  the  same  by  proper  action.  Thus, 
if  the  debtor  has,  in  fraud  of  creditors,  conveyed  property  to  a  third 
party,  thus  concealing  it  from  creditors,  but  actually  being  the  owner 
thereof,  the  assignee  can  maintain  suit  therefor,  under  the  section  of 
the  Code  in  question,  because  in  truth  the  property  thus  transferred 
belongs  to  the  debtor,  and  passes  by  the  deed  of  assignment  to  the 
assignee.  In  such  a  case,  equity  would  not  aid  the  debtor  in  recover- 
ing  the  property,  not  because  he  is  not  really  the  owner  thereof,  but 
because  he  bad  been  guilty  of  a  fraud,  and  therefore  within  the  rule 
that  "he  that  hath  committed  iniquity  shall  not  have  equity."  The 
assignee,  howev/sr,  would  not  be  affected  by  this  disability,  not  being 
personally  a  party  to  the  fraud,  and  he  could,  therefore,  be  beard  to 
assert  that  the  property  in  question  really  belonged  to  the  estate  of 
which  he  was  trustee. 

When,  however,  a  given  question  turns  upon  equities  or  rights  be- 
longing to  one  or  more  of  the  oreditors,  oan  it  be  maintained  that  by 
operation  of  law  these  equities  have  been  transferred  from  the  credit- 
ors to  the  assignee  ?  Oertainly  at  common  law  no  such  effect  can 
,  be  attributed  to  the  deed  of  assignment  executed  by  the  debtor.  The 
statute  of  Iowa  regulating  assignments  does  not  in  express  terms  so 
declare;  and  in  the  absence  of  positive  enactment  enabling  the  as- 
signee to  enforce  the  equity  of  the  creditor,  it  is  difficult  to  see  upon 
what  the  claim  is  based.  For  illustration,  take  the  case  of  a  mort- 
gage executed  upon  a  gtock  of  merchandise  by  A.  to  B.,  to  secure  a 
debt  due  the  latter.  A.  executes  and  delivers  the  mortgage  without 
any  agreement  that  the  same  shall  be  withheld  from  record,  and,  in 
fact,  be  may  suppose  that  B.  has  recorded  it.  A.  remains  in  posses- 
sion, and  continues  to  buy  and  sell  in  the  ordinary  way  of  his  busi- 
ness. Instead  of  promptly  recording  the  mortgage,  B.  intentionally 
withholds  the  same  from  the  record,  concealing  its  existence  with  the 
intent  that  A.  may  be  thus  enabled  to  buy  goods  on  credit  and  add 
them  to  the  stock  covered  by  the  mortgage,  wbich,  by  its  terms,  in- 
cludes all  goods  added  to  the  stock  after  the  execution  of  the  mort- 
gage. C,  in  ignorance  of  the  existence  of  this  mortgage,  sells  goods 
on  credit  to  A.,  which  are  added  to  the  stock,  and  then  B.  records 
Uis  mortgage.  Thereupon  A.  makes  an  assignment  under  the  state 
statute  for  the  benefit  of  oreditors.  As  between  A.  and  B.  the  mort- 
gage is  valid,  being  given  by  A.,  in  good  faith,  to  secure  a  debt  actu- 
ally due  B.  The  only  person  whose  rights  are  affected  thereby  is  C 
v.20,no.9— 36 
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If  be  chooses  so  to  do,  he  can  contest  the  vslidiij  of  the  mortgage  on 
the  groand  that  B.  misled  him  to  his  injury  by  concealing  the  exist- 
ence of  the  mortgage,  and  withholding  the  same  from  the  record. 
This,  however,  is  an  equity  wholly  personal  to  C,  which  he  may  en< 
force  or  not  as  he  pleases.  Upon  what  ground  can  it  be  successfully 
claimed  that  the  deed  of  assignment,  executed  by  A.,  conveys  this 
equity,  existing  in  favor  of  C,  to  the  assignee?  It  will  be  noticed 
that  the  equity  in  favor  of  C.  does  not  grow  out  of  the  title  or  right 
existing  in  A.,  and  which  passes  by  the  deed  of  assignment.  G.'s 
equity  grows  out  of  the  wrong  acts  of  B.,  and  in  effect  is  the  right  to 
estop  B.  from  asserting  that  the  title  of  his  mortgage  exists  as  against 
G.  This  equity  on  behalf  of  G.  is  not  affected  by  the  act  of  A.  in 
making  the  assignment,  nor  does  the  assignee,  under  the  Iowa  stat- 
ute, become  vested  with  the  right  to  enforce  it. 

Consequently  the  claim  made  in  this  case,  that  the  making  of  the 
assignment  to  William  Foster  conferred  upon  him  the  right  to  enforce 
the  equities  of  complainants,  as  against  the  mortgagees  Town  et  al., 
cannot  be  sustained.  For  the  same  reasons  the  fact  that  the  deed 
of  assignment  having  been  executed,  the  assignee  gave  bond  and  filed 
the  proper  schedules  and  inventory  in  the  circuit  court  of  Polk  county, 
did  not,  ipso  facto,  confer  upon  that  court  the  exclusive  jurisdiction 
to  hear  and  determine  all  questions  existing  between  the  creditors  of 
Bobinson  &  Atherton. 

The  statute  of  Iowa  regulating  assignments  requires  certain  steps 
to  be  taken,  reports  made,  and  orders  procured  for  the  proper  fulfill* 
ment  of  the  trust  conferred  by  the  deed  of  assignment  on  the  as- 
signee. The  state  court,  in  which  the  assignee  files  his  bond,  is. 
charged  with  the  duty  of  carrying  out  these  provisions  of  the  statute, 
and  no  other  court  will  interfere  therewith  or  attempt  to  assume  the 
performance  of  the  duties  required  of  the  court  having  charge  of  the 
assignment  under  the  state  statute.  But  it  is  equally  clear  that  other 
courts  may  entertain  jurisdiction  of  cases  settling  the  rights  of  par- 
ties who  are  interested  in  the  estate.  Thus  the  assignees  may  main- 
tain actions  in  other  courts  for  the  recovery  or  protection  of  the  prop- 
erty belonging  to  the  trust.  Creditors  may  sue  the  debtor  in  any 
proper  court,  for  the  purpose  of  establishing  the  existence  of  a  debt 
against  the  assignor.  Disputes  touching  the  title  to  propeirty,  be- 
tweeen  the  assignee  and  third  parties,  may  be  adjudicated  by  other 
courts,  and  in  these  and  other  instances  that  might  be  named,  the 
exercise  of  jurisdiction  by  other  courts  does  not  in  any  jast  sense  in- 
terfere with  the  jurisdiction  of  the  court  having  control  of  the  assign- 
ment proceedings. 

The  question  of  the  validity  of  the  chattel  mortgage  held  by  the 
Valley  bank,  as  against  complainants,  could  be  heard  and  determined 
without  interference  with  the  jurisdiction  of  the  circuit  court  of  Polk 
county,  and  hence  the  point  made  that  that  court  alone  had  jurisdic- 
tion of  the  question  cannot  be  sustained. 
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The  cases  cited  by  counsel  for  defendants  in  sapport  of  the  prop- 
osition that  "the  court  first  having  control  of  the  case  has  the  right 
to  settle  every  question  that  may  arise  in  the  case,"  to-wit,.P«cfc  v. 
Jenness,  7  How.  624;  Freeman  v.  Howe,  24  How.  460;  Peale  v. 
Phippt,  14  How.  874;  and  Buck  v.  Golbcttk,  3  Wall.  341,  do  not  sus- 
tain the  application  to  the  case  at  bar  that  counsel  seek  to  make  of 
the  general  .proposition  above  given. 

In  Buck  y.  Colbath,  the  proper  application  of  the  rule  is  explained, 
it  being  stated  that — 

"It  is  not  true  that  a  court,  having  obtained  Jurisdiction  of  a  subject-mat- 
ter of  a  suit,  and  of  parties  before  it,  thereby  excludes  all  other  courts  from 
the  right  to  adjudicate  upon  other  matters  having  a  very  close  connection  with 
those  before  the  first  court,  and,  in  some  instances,  requiring  the  decision  of 
the  same  questions  exactly.  In  examining  into  the  exclusive  character  of 
the  jurisdiction  of  such  cases,  we  must  have  regard  to  the  nature  of  the  rem- 
edies, the  character  of  the  relief  sought,  and  the  identity  of  the  parties  to  the 
different  suits." 

The  facts  in  Back  v.  Colbath  were  that  Back,  as  marshal  of  the 
United  States  court  in  Minnesota,  levied  a  writ  of  attachment  upon 
certain  goods  as  the  property  of  the  defendant  in  the  attachment 
proceeding.  Colbath  sued  Buck  in  trespass  in  the  state  court,  claim- 
ing that  the  property  levied  on  belonged  to  him.  The  supreme  court 
held  that  the  state  court  could  rightfully  entertain  jurisdiction  of  the 
action  in  trespass,  although  the  property  was  in  the  possession  and 
under  the  control  of  the  United  States  court. 

The  case  of  Perry  v,  Murray,  65  Iowa,  416,  8.  C.  7  N.  W.  Rep. 
46,  680,  is  also  pressed  upon  the  attention  of  the  court  as  a  decision 
made  upon  the  point  under  consideration.  The  supreme  court  of 
Iowa  in  that  case  held  that  an  order  of  the  district  court,  having  con- 
trol of  an  assignment,  directing  the  payment  of  a  pro  rata  dividend 
among  the  creditors,  was  an  adjudication  between  the  creditors  which 
could  not  be  collaterally  attacked.  The  statement  of  facts  shows 
that  the  assignment  was  made  by  George  Stever  and  N.  S.  Averill; 
that  the  plaintiffs  and  other  creditors  duly  filed  their  claims  with  the 
assignee,  but  no  claim  was  made  by  plaintiffs  to  priority  over  other 
creditors;  that  after  the  expiration  of  three  months  the  assignee 
made  his  report  to  the  court,  no  exception  being  made  thereto,  and 
thereupon  the  court  ordered  the  payment  of  a  pro  rata  dividend 
among  all  the  creditors,  to  which  order  no  exception  was  taken. 
Some  months  afterwards  the  plaintiffs  filed  their  petition,  asking  the 
court  to  marshal  the  assets,  and  for  an  order  directing  the  assigHee 
to  pay  the  creditors  of  the  firm  of  Stever  «fe  Averill  in  full  before  mak- 
ing payment  to  the  other  creditors.  Under  this  state  of  facts  it  was 
held  that  the.  order  for  payment  of  a  dividend  was  an  adjudication 
upon  the  question  of  distribution  of  the  assets  held  under  the  assign* 
ment  among  the  creditors  who  had  filed  their  claims,  and  that  it 
could  not  be  collaterally  attacked,  it  being  further  ruled  that  the  court 
in  which  the  assignment  was  filed  must  of  necessity  be  vested  with 
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the  power  to  determine  priorities  among  the  creditors,  or  otherwise 
the  payment  of  dividends  could  not  be  safely  ordered.  To  this  de- 
cision, and  the  reasoning  upon  which  it  is  based,  we  can  see  no  good 
ground  of  exception.  In  that  case  the  plaintiffs  sought,  by  an  inde- 
pendent proceeding,  to  compel  the  assignee  to  marshal  and  distribute 
the  assets  in  his  possession  in  a  manner  whoUy'different  from  that 
prescribed  in  the  order  of  the  court  made  in  the  assignment  proceed- 
ings, thus  endeavoring  to  subject  the  assignee  to  drfferent  and  con- 
tradictory orders.  The  contention  of  the  plaintiffs  was  that  nnder 
the  deed  of  assignment  they  were  entitled  to  the  marshaling  of  the 
assets  in  the  manner  claimed,  and  the  ruling  of  the  court  was  that 
such  order  should  be  sought  in  the  assignment  proceedings  proper; 
and  as  the  plaintiffs  had  filed  their  claim  under  the  assignment  with- 
out claiming  a  preference  as  firm  creditors,  and  had  allowed  the 
court  to  act  upon  the  report  of  the  assignee,  and  adjudicate  upon  the 
mode  of  distribution,  without  exception  thereto,  such  order  must 
stand  as  a  judgment  upon  the  question,  binding  upon  plaintiffs  so  that 
it  could  not  be  attacked  in  a  collateral  proceeding.  The  true  scope  of 
this  decision  is  indicated  in  the  opinion  by  the  reference  to  the  prior 
decision  in  the  case  of  Wurtzv.  Hart,  13  Iowa,  515.  In  that  case  it 
is  said  that  "it  was  never  intended  by  the  statute  that  all  the  various 
rights  and  equities  of  creditors  should  be  settled  exclusively  and  only 
in  the  manner  there  pointed  out."  If  the  present  proceeding  was 
against  the  assignee,  and  the  relief  sought  was  the  procurement  of  an 
order  directing  or  controlling  the  assignee  in  the  distribution  of  the 
assets  held  by  him  under  the  deed  of  assignment  executed  by  Robin- 
son <&  Atherton,  then  the  ruling  in  Perry  v.  Murray  would  be  appli- 
cable ;  bat  in  this  cause  no  relief  is  sought  against  the  assignee,  nor 
is  there  any  right  or  priority  asserted  under  the  deed  of  assignment. 
The  trust  treated  by  the  execution  of  the  assignment  has  been  fully 
executed.  The  proceedings  in  assignment  have  been  carried  to  com- 
pletion, and  the  assignee  has  been  discharged.  The  rights  of  the  as- 
signee, and  the  control  of  the  state  court  over  him,  are  at  an  end. 

The  question  now  to  be  determined  is  one  arising  between  the  Val- 
ley Bank  and  complainants,  and  no  good  reason  is  perceived  why  com- 
plainants are  barred  from  investigating  the  qdestion  by  force  of  the 
proceedings  had  in  the  circuit  court  of  Polk  county.  Of  course,  had 
complainants  appeared  in  that  court,  and  by  any  proper  proceeding 
against  the  Valley  Bank  raised  or  presented  the  question  of  the  valid- 
ity of  the  chattel  mortgage  as  against  complainants,  then  the  action 
of  the  state  court  thereon  would  have  been  an  adjudication  to  which 
full  faith  and  credit  would  be  due,  and  which  would  preclude  a  re-ex- 
amination of  the  same  issue  in  any  other  court.  It  is  urged  in  argu- 
ment that  this  effect  must  be  given  to  the  order  made  by  the  state 
court  approving  the  report  of  the  assignee,  in  which  report  waa  set 
forth  the  fact  that  the  assignee  had  paid  the  amount  dne  on  the  mort- 
gage to  the  Valley  Bank.    It  is  not  claimed  that  any  issue  was  in 
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(act  made  between  the  assignee  and  the  Valley  Bank  tonching  the 
validity  of  the  chattel  mortgage,  much  less  between  the  complainants 
and  the  bank,  or  that  the  court  beard  and  decided  the  same.  The 
argument  is,  in  effect,  that  snob  issue  might  have  been  properly  raised 
in  that  court,  and  therefore  the  order  approving  the  action  of  the  as- 
signee must  be  held  to  be  an  adjudication  of  the  question.  '  The  order 
of  the  court  may  well  be  a  protection  to  the  assignee,  but  it  cannot 
be  held  to  be  an  adjudication  of  rights  and  equities  not  arising  out 
of  the  deed  of  assignment,  and  existing  between  complainants,  who 
were  not  in  fact  parties  to  the  assignment  proceedings,  and  Town, 
Noble  &  Co.,  who  held  under  a  mortgage,  and  not  under  the  assign- 
ment. 

The  conclusions  reached  upon  these  propositions  are  (1)  that,  un- 
der the  statute  of  Iowa,  a  deed  of  assignment  for  the  benefit  of 
creditors  does  not  confer  upon  the  assignee  the  right  to  enforce  spe- 
cial equities  existing  on  behalf  of  one  or  more  creditors,  as  against 
other  creditors,  so  as  to  deprive  the  creditor  of  the  right  to  assert,  in 
his  own  name  and  right,  such  equity  against  a  third  party;. (2)  that 
while  the  filing  of  a  bond  and  inventory  by  the  assignee,  in  either 
the  district  or  circuit  court  of  the  state,  confers  upon  that  court  con- 
trol over  the  assignee,  and  over  the  trust  committed  to  him,  with  the 
right  to  make  the  necessary  orders  for  the  distribution  of  the  assets 
under  the  deed  of  assignment,  it  does  not  confer  upon  that  court 
exclusive  jurisdiction  over  all  questions  arising  between  creditors 
touching  their  rights  and  equities  in  the  premises ;  (3)  that  an  order 
made  by  the  court  having  control  of  the  assignment  proceedings,  ap- 
proving the  payment,  by  an  assignee,  of  a  mortgage  upon  the  assigned 
property,  is  not  an  adjudication  of  the  validity  of  the  mortgage,  as 
against  creditors  not  appearing  in  the  assignment  proceedings,  and 
whose  rights,  as  against  the  mortgage,  are  not  conferred  by  the  deed 
of  assignment. 

It  will  be  remembered  that  the  money  received  by  Town,  Noble  & 
Go.  was  not  paid  to  them  by  reason  of  the  assignment  to  Foster,  but 
because  they  held  a  chattel  mortgage  upon  the  property.  Town,  Noble 
&  Co.  did  not  claim  a  right  to  or  lien  upon  the  goods  under  the  assign- 
ment, bat  under  the  chattel  mortgage,  which  they  claimed  gave  them 
the  prior  and  paramount  right  to  the  possession  of  the  goods,  and  to 
be  first  paid  out  of  the  proceeds.  They  instituted  an  independent  ac- 
tion to  enforce  their  rights  as  against  the  assignee  as  well  as  against 
Bobinson  &  Atherton.  The  assignee,  however,  recognized  and  ac- 
knowledged the  prior  right  of  the  mortgagees,  and  thereupon,  with 
their  assent,  sold  the  goods  and  delivered  to  the  mortgagees  so  much 
of  the  proceeds  as  was  needed  to  pay  their  claim.  The  case  in  fact 
stands,  therefore,  just  as  it  would  if  the  mortgagees  had  taken  pos- 
session of  the  goods  under  the  mortgage  and  converted  them  into 
money.  So  far  as  it  affects  the  rights  of  complainants,  it  makes  no 
difference  whether  the  goods  were  converted  into  money  through  a- 
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sale  by  the  sheriff  or  by  the  assignee.  In  either  case  the  money 
passes  into  the  hands  of  the  mortgagees  as  the  proceeds  of  the  mort- 
gaged property,  and  the  right  of  the  mortgagees  to  hold  the  same  in 
either  case  is  based  upon  the  mortgage. 

It  is  urged  with  much  <force  in  argument  that  complainants  have 
no  superior  equity  to  the  proceeds  of  the  mortgaged  property  OTer 
Town,  Noble  &  Co.,  because  the  debt  due  the  latter  is  equally  meri- 
torious  with  that  due  complainants,  and  that  if  Town,  Noble  &  Go.  are 
now  deprived  of  the  benefits  of  the  mortgaged  property  they  can  re- 
ceive nothing  upon  their  debt  under  the  assignment.  It  does  not 
appear,  however,  that  Idches  can  be  imputed  to  the  complainants. 
Within  a  week  after  the  filing  of  the  assignment  complainants  brought 
their  action  at  law  to  recover  judgment  against  Bobinson  &  Atherton. 
As  the  possession  of  the  stock  of  goods  was  then  with  the  assignee, 
they  were  not  in  fault  in  not  obtaining  a  special  lien  upon  the  prop- 
erty. They  could  not  sustain  a  bill  in  equity  against  the  mortgagees 
until  they  bad  procured  a  judgment  at  law  and  a  lien  thereunder,  or 
the  return  of  an  'execution  unsatisfied.  The  delay  in  procuring  judg- 
ment in  the  law  action  was  not  due  to  any  fault  upon  their  part.  As 
soon  as  they  were  in  a  position  to  attack  the  validity  of  the  mort- 
gage they  did  so,  by  filing  the  present  bill.  In  the  mean  time  Town, 
Noble  &  Co.  had,  through  the  agency  of  the  assignee,  converted  the 
mortgaged  goods  into  money,  and  the  assignment  proceedings  were 
closed  up.  It  is  doubtless  true  that  Town,  Noble  &  Go.  have  lost  the 
right  to  claim  any  benefit  from  the  assignment,  but  it  is  not  perceived 
that  this  result  is  in  any  sense  due  to  the  acts  or  failure  to  act  on 
part  of  complainants. 

The  complainants  show  to  the  court  that  there  is  justly  due  to  them 
from  Bobinson  &  Atherton  a  given  sum,  for  which  they  have  a  judg- 
ment, and  that  Town,  Noble  &  Go.  have  in  their  hands  certain  goods, 
or  the  proceeds  thereof,  heretofore  belonging  to  their  debtors,  and 
they  ask  the  aid  of  the  court  to  reach  the  fund,  and  subject  it  to  the 
payment  of  their  judgment.  Town,  Noble  &  Co.  assert  their  right  to 
the  fund  under  the  chattel  mortgage  executed  by  Bobinson  &  Ather- 
ton, and  its  validity  being  impeached  by  complainants,  the  question 
to  be  determined  is  whether  it  is  valid  as  against  complainants. 
Wbile,  therefore,  it  is  true  that  a  decision  adverse  to  Town,  Noble  & 
Co.  may  work  a  hardship  upon  them,  this  result  is  not  attributable 
to  the  laches  of  complainants,  and  the  rights  of  the  parties  are  there- 
fore  left  dependent  upon  the  validity  or  invalidity  of  the  chattel  mort- 
gage. Upon  this  question,  it  appears  from  the  evidence  that  Town, 
Noble  &  Co.,  to  whom  the  chattel  mortgage  was  delivered  in  July,  did 
not  record  the  same  until  in  October  following ;  and  from  the  date  of 
the  delivery  of  the  mortgage  until  the  property  passed  into  the  pos- 
session of  the  assignees  they  permitted  the  mortgagors  to  remain  in 
possession  of  the  stock  in  question,  and  to  sell  and  deal  with  the  same 
as  their  own  property,  without  accounting  for  the  proceeds  thereof. 
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and  withoat  applying  the  same  to  the  payment  of  the  mortgage  debt. 
It  also  appears  that  complainants,  after  the  execntiop,  but  before  the 
recording  of  the  mortgage,  and  without  notice  of  its  existence,  sold 
goods  on  credit  to  Bobinson  &  Atherton,  which,  becoming  part  of  the 
stock,  came  under  the  lien  of  the  mortgage.  The  facts,  therefore, 
bring  the  case  clearly  within  the  rales  announced  in  Crooks  v.  Stuart, 
2  McCrary,  18;  S.  C.  7  Fed.  Rbp.  800;  Argall  v.  Seymour,  4  Mc- 
<}rary,  55;  and  Robinton  t.  Elliott,  2'2  Wall.  513,  and  the  mortgage 
must  be  held  invalid  and  void  as  against  the  complainants. 

So  far  as  the  defendant  Cole  is  concerned  it  does  not  appear  that 
he  ever  reaped  any  benefit  from  the  mortgage.  On  the  cpntrary,  it 
appears  that  the  mortgage,  although  executed  to  him  as  grantee,  was 
delivered  to  Town,  Noble  &  Go.  when  th6  loan  was  effected,  and 
passed  from  the  control  of  the  defendant  Cole  at  that  time.  The 
failure  to  record  the  mortgage,  and  the  other  facts  rendering  the 
mortgage  void,  are  attributable,  not  to  Cole,  but  to  Town,  Noble  &  Co., 
and  hence  the  defendant  Cole  is  not  personally  responsible  to  com- 
plainants herein. 

•  Complainants  are  therefore  entitled  to  a  decree  declaring  the  chat* 
tel  mortgage  void  as  to  them,  and  estopping  defendants  from  as- 
serting any  prior  right  thereunder  against  the  fund  realized  from  the 
sale  of  the  mortgaged  property,  and  ordering  said  Town,  Noble  and 
Delamater  to  pay  to  complainants,  within  60  days  from  date,  the 
amount  due  complainants  on  the  judgment  in  their  favor  against  Bob- 
inson &  Atherton,  with  interest  and  costs,  and  that  if  said  sum  is 
not  paid  as  ordered  that  execution  against  said  parties  may  issue  for 
the  collection  of  said  sum. 


Bfine  v.  Fbanois  and  others.' 

Williams  v.  Baub.' 

(Oireuit  Court,  B.  D.  Louitiana.    Jane  2, 1884.) 

Equity  Juihsdictioit. 

A  court  of  equity  can  interfere,  by  an  order,  with  a  party  conducting  a  crim- 
inal procedure  only  when  the  parties  Boueht  to  be  enjoiaM  liave,  as  plaintiffs, 
Bubmitted  themselVes  to  the  court  by  s  bill  of  equity  as  to  the  matter  or  right 
affected  by  or  involved  in  the  criminal  procedure ;  but  the  pursuer  and  pur- 
sued must  be  identical  in  the  case,  t. ».,  the  defendant  in  the  bill  and  in  the  in- 
dictment must  be  the  same  person,  and  the  person  preferring  the  bill  and  the 
criminal  charge  must  also  be  the  same.  As  to  parties  and  controversy  the  in- 
quiry is  analogous  to  that  in  regard  to  the  plea  of  {m  pendant. 

On  Demurrers,  and  on  Motions  to  Quash  Bestraining  Orders.    ISee 
8.  C.  19  Fed.  Ebp.  670. 

■    1  Reported  by  Joseph  P.  Hornor,  Esq.,' of  the  New  Orleans  bar. 
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Joseph  p.  Homor  and  Francis  W.  Baker,  tot  oomplamanis. 

James  B.  Beekwith,  for  defendants. 

BiiiiiiNas,  J.  When  these  causes  were  before  the  oonrt  last,  the 
court  l&id  down  the  limit  within  which  a  court  of  equity  oould  inter- 
fere by  an  order  with  a  party  conducting  a  criminal  procedure,  and  be- 
beyond  which  there  can  be  no  interference,  as  follows :  "It  is  when 
the  parties  sought  to  be  enjoined  have,  as  plaintiffs,  submitted  them/- 
selves  to  the  court  by  a  bill  of  equity  as  to  the  matter  or  right  af- 
fected by  or  involved  in  the  criminal  procedure."  19  Fed.  B^.  67L 
Leave  was  given,  ibidem,  to  amend  the  bill  so  as  to  show  this  fact. 

The  only  question  which  need  be  considered  now  is  whether  the 
plaintiffs  have  brought  themselves,  by  their'  amendment,  within  this 
limit.  The  original  criminal  jurisdiction  in  chancery  has  long  been 
obsolete.  The  learning  relating  to  the  question  is  confined  to  a  few 
eases,  viz. :  Mayor  of  York  v.  Pilkington,  2  Atk.  302 ;  Montague  v. 
Dudman,  2  Yes.  896;  Atty.  Gen.  v.  Cleaver,  18  Yes.  Jr.  211;  and 
SatUl  V.  Browne,  L.  B.  10  Ch.  App.  Gas.  64. 

In  the  first  of  these  oases,  which  was  a  case  where  plaintiffs 
claimed  the  sole'  right  of  fishing  in  the  Ouse,  and  they  had  filed 
a  bill,  in  which  they  submitted  that  matter  to  the  chancellor,  and 
afterwards  proceeded  by  indictment  for  an  interference  with  the  same 
right,  Lord  Hardwioeb  illustrated  his  view  of  the  authority  of  the 
chancellor  by  the  case  of  a  bill  to  quiet  possession,  by  a  party  plain- 
tiff,  who  should  afterwards  prefer  an  indictment  for  a  forcible  entry- 
and  says  this  court  would  stop  the  indictment. 

In  Atty.  Oen.  v.  Cleaver,  18  Yes.  Jr.  220,  Lord  Eldon  defines  the 
authority  of  the  preceding  case  as  follows : 

"Lord  Hardwioke  held  that  he  would  deal  with  the  subject  with  refereaoo 
to  what  was  civilly  in  question  between  the  plaintiff  and  defendant,  thongh, 
also,  the  subject  of  criminal  prosecution;  but  I  do  not  And  that  he  thought 
himself  justified  in  that  with  regard  to  other  persons  who  had  not  themselves 
resorted  to  him." 

In  Saull  V.  Browne  Lord  Cairns  says : 

"I  should  be  unwilling  to  express  any  doubt  that  there  may  be  cases  in 
which  criminal  proceedings  Instituted  by  a  party  to  a  suit,  in  this  court,  are 
so  identical  with  the  civil  proceedings  as  to  induce  this  court  to  order  that 
the  same  person  shall  not  at  the  same  time  piiraua  his  remedy  in  this  court, 
and  pursue  another  remedy  which  ranges  itself  uncTer  the  head  of  criminal 
jurisdiction." 

The  authority  of  the  chancery  court  is  therefore  limited  to  a  plain- 
tiff in  the  equity  proceedings,  and  comes  from  the  general  authority 
of  courts  of  chancery  to  control  the  conduct  of  parties  who  seek  its 
aid  in  furtherance  of  their  civil  rights.  Story,  Eq.  Jur.  §  893.  The 
case  which  is  recognized  as  establishing  the  rule  (Lord  Hakdwioks's) 
makes  it  apply  only  to  a  case  where  a  plaintiff  in  equity  attempts  to 
resort  to  a  criminal  procedure  to  enforce  against  the  defendant  the 
same  rights  which  he  is  pursuintr  against  the  same  defendant  in  the 
equity  cause.     It  is  the  double  uarassing,  Jirst,  by  the  equity  suit. 
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and,  second,  by  tbe  eriminal  procedure,  that  the  equity  conrt  inter- 
rupts. This  is  the  ground  upon  wbioh  the  queen's  oonnsel,  who  ar< 
gued  in  support  of  the  injunction,  placed  the  application  in  SauU  v. 
Srowne,  supra.  Bat  the  pursuer  and  pursued  must  be  identical  in 
the  cases, — i.  «.,  the  defendant  in  the  bill  and  in  the  indictment 
must  be  the  same  person, — and  the  person  preferring  the  bill  and  the 
criminal  charge  must  also  be  the  same.  As  to  parties  and  contro- 
versy the  inquiry  is  analogous  to  that  in  regard  to  the  plea  of  lis 
ptndens. 

The.  amendment  is,  in  effect,  that  the  defendants  have  submitted  as 
plaintiffs  the  matter  or  right  involved  in  the  criminal  proceedings  to 
this  court  in  four  enumerated  cases.  An  examination  of  these  rec- 
ords shows  that  the  defendants  here  have  appeared  in  some  of  the 
causes  as  original  plaintiffs,  and  in  one  cause  as  intervenors,  where 
they  should  be  classed  as  plaintiffs,  for  the  purpose  of  determining 
this  matter,  and  have  submitted  to  the  court  the  matter  or  right  here 
involved  as  between  themselves  and  other  parties,  and  that  they  have 
never  submitted  to  this  court  such  matter  or  right  as  between  them- 
selves and  the  plaintiffs  in  these  bills  who  were  not  parties  to  those 
other  causes,  nor  does  it  appear  that  they  were  privies  to  the  parties 
there.  It  was  not,  therefore,  their  right  which  was  submitted  in 
these  equity  causes,  but  a  similar  right.  I  think,  therefore,  by  the 
authority  of  the  original  case,  and  of  those  oases  which  have  followed 
it,  that  the  plaintiffs  have  not,  by  the  amendment,  placed  themselves 
in  the  category  of  those  who  can  ask  an  order  to  operate  upon  the  de- 
fendants, and  that,  therefore,  the  restraining  order  must  be  vacated, 
and  the  demurrer  to  the  amended  bill  sustained. 
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OoLEBBT  r.  Attbill  and  others. 

Casbabd  v.  Saub. 

GuJCiESPiB  V.  Sahb. 

Hbllhan  v.  Sahb. 

Obibu  v.  Samb. 

Fbb  v.  Sake. 

Sbabs  v.  Same. 

(Hreuit  Oourt,  3.  D.  Neta  York.    Jane  6, 1884.) 

1.  Practice — Res  Adjudioata— Action  bt  Btogkholdbr. 

To  a  bill  filed  by  a  stockholder  of  a  corporatioa  to  rescind  a  sale  of  his  stocky 
which  he  was  induced  to  make  by  the  fraudulent  practices  of  the  defendant, 
the  defendant  pleaded  a  former  adjudication  in  his  fayor  in  an  action  at  law 
between  the  parties,  in  which  the  complainant  sought  to  recoyer  damages  of 
the  defendant  for  the  fraud.  Held  that,  although  the  case  made  br  the  bill 
as  to  the  details  of  the  transaction  and  the  matters  of  eyidence  of  mud  dif- 
fered from  the  case  tried  in  the  former  suit,  the  gravamen  of  the  case  was  the 
same  in  each,  and  the  judgment  in  the  former  suit  was  ru  adjudicata. 

2.  Bame— What  Issue  is  Concluded  by. 

The  matter  in  issue  or  point  in  controycrsy,  whichPis  concluded  by  a  former 
Judgment,  is  that  ultimate  fact,  or  state  of  facts,  upon  wliich  the  yerdict  was- 
based. 

3.  Same— Writ  of  Error — Affirmance  of  Judgment. 

On  a  writ  of  error  taked  from  the  judgment  in  the  former  suit  the  judgment 
was  affirmed.  Udd,  that  the  effect  of  the  judgment  was  not  impaired  because 
the  appellate  court,  in  affirming  the  judgment,  did  not,  in  the  opinion  deliv- 
ered, consider  the  Question  whether  the  conduct  of  the  defendant  was  fraudu- 
lent or  not. 

In  Equity. 

Miller,  Pcckham  d  Dixon,  for  complainants. 

Roscoe  Conkling  and  S.  0.  Wheeler,  Jr.,  for  defendant. 

Wallace,  J.  1.  The  questions  raised  by  the  demurrers  to  the 
amended  and  supplemental  bills  were  considered  and  decided  ad- 
versely to  the  defendants  on  a  farmer  occasion,  when  the  demurrers 
to  the  original  bills  in  several  of  these  cases  were  heard  by  this  court. 
As  the  present  bills,  except  in  the  suits  of  Oglesby  and  Gassard,  are 
the  same  as  the  former  respecting  all  material  matters,  and  as  the 
additional  facts  now  alleged  id  the  bills  of  Oglesby  and  Cassard  are 
only  important  for  the  purpose  of  anticipating  and  assailing  matters 
of  defense  ),q  the  bills,  it  would  not  be  profitable,  and  is  deemed  un- 
necessary, to  reconsider  what  was  then  deliberately  determined. 

3.  The  pleas  filed  in  the  cases  of  Oglesby  and  of  Cassard  set  up  a 
good  defense  to  the  bills.     One  of  the  issues  litigated  in  the  former 
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suit  between  the  parties,  which  is  pleaded  as  a  bar,  was  whether 
complainants  Oglesby  and  Cassard  had  been  induced  to  part  with 
their  stock  in  the  Crescent  City  Gas-light  Company  by  the  fraudu- 
lent acts  of  the  defendant  in  inducing  the  directors  of  the  company 
to  concert  and  carry  out  a  scheme  of  wanton  and  illegal  assessments 
upon  the  stock,  and  of  other  oppressive  conduct  towards  the  com- 
plainants, to  enable  him  to  purchase  the  stock  for  a  mere  nominal 
price.  It  appears  by  the  averments  of  the  plea,  and  more  fully  by  the 
record,  which  is  made  a  profert,  as  well  as  by  the  record  and  opinion  in 
the  case  on  writ  of  error  to  the  supreme  court,  used  by  stipulation 
upon  the  hearing,  that  this  issue  was  presented  by  the  pleadings,  was 
submitted  specifically  to  the  jury,  and  was  decided  adversely  to  the 
complainants.  It  is  perfectly  clear  that  the  complainants  sought  to 
recover  damages  in  that  suit  for  the  loss  of  their  stock  by  reason  of 
the  frauds  which  are  the  gravamen  of  the  present  ^aose  of  action. 
The  case  made  by  the  bill  differs  in  matters  of  evidence  from  that 
tried  and  determined  in  the  former  action,  and  the  complainants  now 
seek  a  rescission  of  the  transfer  of  the  stock,  and  an  accounting  in- 
stead of  the  damages  which  they  then  claimed;  but  the  cause  of  ac- 
tion is  the  same.  The  matter  in  issue  or  point  in  controversy,  which 
is  concluded  by  a  former  judgment,  is  that  ultimate  fact  or  state  of 
facts  upon  which  the  ver^ct  was  based.  Smith  v.  Town  of  Ontario, 
18  Blatchf.  454^  King  v.  Chase,  15  N.  H.  9.  In  the  former  suit  the 
matter  in  issue  or  point  in  controversy  was  whether  the  defendant 
had  fraudulently  obtained  the  complainants'  stock  by  manipulating 
the  management  of  the  corporation  so  as  to  coerce  them  to  sell  it  to 
him.  This  having  been  decided  against  the  complainants,  they  are 
concluded  from  reopening  that  controversy,  although  the  incidents  of 
the  transaction  and  the  evidence,  as  now  presented,  may  vary  mate- 
rially from  those  relied  on  in  the  former  suit.  The  case  of  Price  v. 
Dewey,  11  Fed.  Bep.  104,  is  quite  analogous  to  this,  and  is  in  appo- 
site. The  judgment  in  the  former  suit  has  never  been  reversed,  al- 
though it  was  reviewed  on  writ  of  error  by  the  supreme  court.  The 
complainants  cannot  escape  its  effect  as  an  estoppel  because  the 
judge  who  delivered  the  opinion  of  the  supreme  court  a£5rming  the 
judgment  did  not  deem  it  necessary  to  consider  whether  the  point 
now  in  controversy  was  properly  decided  against  the  complainants  in 
the  court  below  or  not.  What  the  supreme  court  adjudged  was  that 
the  judgment  should  be  aflSrmed.  What  the  court  said  is  valuable 
as  a  contribution  to  the  general  fund  of  legal  learning;  but  if  the 
court  had  given  very  poor  reasons  for  their  conclusions,  the  effect  of 
the  adjudication  would  have  been  the  same. 

In  view  of  these  conclusions,  it  is  unnecessary  to  consider  the  ef- 
fect of  the  former  suit  as  an  election  of  remedies. 

IS.  C.  4  Fed.  Rep.  386. 
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Wbstbbn  Union  Tei<boba.fh  Go.  v.  Baltihobb  &  0.  B.  Co. 
{Oireuit  Court,  D.  Maryland.    Hay  26, 1884.) 

1.  OoiiPORATioN — License  to  Maintain  TEutaRAFH  Line  —  Ezfibation  or 

Chartbb. 

A  liconae  was  granted  on  June  18, 1863,  by  the  Baltimore  &  Ohio  Railroad 
Oompanj  to  the  Western  Telegraph  Company  (a  Maryland  corporation)  to 
maintain  a  telegraph  line  along  the  railway  so  long  as  the  grantee  existed  as  a 
telegraph  company.  At  the  time  of  the  grant  the  telegraph  company  held 
control  of  the  Moise  patents  for  14  years  from  June  20,  \mi,  and  it^  charter  wag 
for  30  years  from  February  4,  1847 ;  that  is  to  say,  to  expire  February  4,  1877. 
HM,  that  the  license  lasted  no  longer  than  the  corporation  to  which  it  wfts 
granted,  and  expired  by  its  own  limitation  on  the  fourth  of  February,  1877. 

2.  Save — Kbincobforation — Ne'^  Ck>iiP0RATiON. 

The  telegraph  company,  before  the  expiration  of  its  charter  under  provisions 
contained  in  the  general  incorporation  act  of  Maryland,  passed  in  1868,  caused 
itself  to  be  incogporated  under  that  act  as  the  "  Western  Telegraph  Company 
of  Baltimore  City,"  to  continue  for  40  years.  HM,  that  the  corporation  thus 
formed  was  a  new  and  different  corporation,  and  not  a  continuation  of  the  old 
one,  and  that  the  old  corporation  had  gone  out  of  existence  and  the  license  was 
at  an  end. 

In  Equity. 

Charles  J.  M,  Owinn  and  Wager  Stoayne,  for  complainant. 

John  K.  Oowen  and  WiUAam  F.  Frick,  for  defendant. 

Waite,  Justice.  In  the  view  I  take  of  this  case  the  only  material 
facts  are  these : 

The  Western  Telegraph  Company  was  incorporated  by  the  general  assem- 
bly of  Maryland  on  the  fourth  of  February,  1847.  Laws  1846,  c.  39.  Seo- 
tion  17  of  the  act  of  ihcorporation,  is  as  follows:  "And  be  it  further  en- 
acted, that  this  act  of  Incorporation  shall  inure  for  30  years  from  its  passage, 
and  the  legislature  reserves  to  itself  the  right  to  alter  or  annul  this  act  of  in- 
corporation at  pleasure."  This  company  had  the  control  of  the  use  of  the 
Morse  patent  for  the  electro-magnetic  telegraph  in  the  territory  covered  by 
Its  charter.  The  patent  extended  for  14  years  from  June  20, 1840.  The  Bal- 
timore &  Ohio  liailroad  Company,  being  desirous  of  having  the  free  use  of  a 
line  of  telegraph  between  the  termini  of  Its  road,  on  the  eighteenth  of  June, 
1853,  entered  into- a  contract  with  the  Western  Telegraph  Company  for  tliat 
purpose.  In  this  contract  the  railroad  company  is  denominated  "the  parties 
of  the  first  part,"  and  the  telegraph  company  "the  parties  of  the  second 
part. "  By  article  1  the  railroad  company  granted  "to  the  said  parties  of  the 
second  part  a  license,  as  long  aa  the  said  parties  exist  as  a  telegraph  company, 
to  erect  and  maintain  a  line  of  magnetic  telegraph  upon  and  within  the  lim- 
its of  the  said  road,  provided  that  the  position  of  the  posts  or  wires  of  the 
said  telegraph  company  shall  be  such  as  shall  be  approved  by  the  officers  of 
the  said  railroad  company."  Provision  was  then  made  for  the  building  of  a 
substantial  line  of  telegraph,  to  consist  of  two  wires,  if  necessary,  by  the 
railroad  company,  which,  when  built,  should  become  the  property  of  the  tele- 
graph company.  After  stating  the  plan  agreed  on  for  working  the  line,  in- 
cluding the  prompt  transmission  of  all  messages  on  the  business  of  the  rail- 
road company  free  of  charge,  the  contract  proceeded  aa  follows:  "(9)  In  the 
event  of  a  dissolution  of  the  said  telegraph  company,  or  a  suspension  of 
operation  on  their  part,  either  voluntary  or  in  consequence  of  legal  process  of 
any  kind,  then  the  said  railroad  company  shall  be  at  liberty  and  are  author- 
ize^ to  taie  charge  of  the  said  telegraph  line  for  their  own  purposes,  with  the 
appurtenances,  until  the  said  telegraph  company  shall  r;;3umo  active  opera- 
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tions:  and  it  is  expressly  understood  that  no  interest  \rblab  thes^d  teleftrapb 
company  may  have  in  said  line  sliall  be  assignable  so  as  to  affect  or  impair,  in 
any  manner,  the  rights  of  the  railroad  company  under  these  articles  of  agree- 
ment." Under  this  license  and  agreement  the  necessary  posts  and  one  line 
of  wire  were  put  up  by  the  railroad  company,  from  EUicott's  Mills,  west. 
Afterwards,  on  the  twelfth  of  September,  1855,  a  supplemental  agreement 
vfas  entered  into  between  tlie  parties,  under  which  a  line  was  put  up  from. 
SUicott's  Mills  to  Camden  Station,  and  a  second  wire  put  on  from  Camden 
Station  to  Cumberland.  In  1859  the  Western  Telegraph  Company  leased  the 
line  to  the  American  Telegraph  Company,  a  2few  Jersey  corporation,  and  in 
June,  1866,  the  American  Telegraph  Company  assigned  its  lease  to  the  West- 
ern TTnion  Telegraph  Company,  a  New  York  cocporation.  In  1871  or  1872 
the  Western  Union  Company  put  up  a  new  wire  on  the  line  from  Baltimore 
to  Cumberland,  at  a  cost  of  $9,664.60. 

On  the  thirtieth  of  March,  1868,  a  general  incorporation  act  was  passed  by 
the  general  assembly  of  Maryland,  (Laws  1868,  c.  471,)  which  provided,  among 
other  things,  for  the  formation  of  companies  "for  constructing,  owning,  or 
operating  telegraph  lines  in  this  state,  where  the  principal  office  of  said  cor- 
poration is  located  in  this  state."  Section  24,  class- 11.  By  section  75  any 
existing  corporation  of  the  state,  formed  for  any  of  the  purposes  mentioned  in 
the  act,  might  "cause  itself  to  be  incorporated  under  this  article,"  [act, j. pro- 
vided, on  due  notice  to  the  stockholders,  two-thirds  of  all  the  shares  should 
be  voted  in  favor  of  the  measure. 

"Sec.  75.  And  be  it  further  enacted,  that  if,  at  such  meeting,  or  any  ad- 
journed meeting  of  said  stockholders,  a  suflScient  number  of  votes,  as  afore- 
said, shall  be  given  in  favor  of  causing  said  corporation  to  be  incorporated 
under  this  article,  then  the  said  meeting  *  •  *  shall  determine  the  num- 
ber of  shares  into  which  the  capital  stock  of  the  new  company  shall  be  divided, 
and  the  rule  of  the  apportionment  thereof,  and  the  person  who  shall  be  en- 
titled to  hold  the  Siime,  and  also  the  name  by  which  said  new  corporation  shall 
be  known,  and  a  certificate  shall  be  made  out  and  signed  by  the  president  of 
said  meeting,  showing  the  compliance  by  said  corporation  *  «  *  with 
the  requirements  of  this  article  in  that  behalf,  and  the  said  certificate  shall 
also  show  the  proposed  name  of  the  new  corporation,  which  shall  always  in- 
clude the  name  of  the  county  or  city  in  which  it  may  be  formed,  the  former 
name  of  said  corporation,  the  object  and  purpose  for  which  the  new  corpora- 
tion is  sought,  the  terms  of  its  existence,  not  to  exceed  forty  years,  and  the 
articles,  conditions,  and  provisions  under  which  the  incorporation  is  formed, 
the  place  or  places  of  business  where  the  operations  of  the  corporation  are 
to  be  carried  on,  and  the  place  in  the  state  in  which  the  principal  office  of  the 
corporation  will  be  located,  the  amount  of  the  capital  stock  of  the  corporation, 
the  number  of  shares,  and  the  amount  of  each  share,  and  the  number  of  trus- 
tees, directors,  or  managers  who  shall  manage  the  concerns  of  the  corporation 
for  the  first  year. 

"Sec.  76.  And  be  it  further  enacted,  tlmt  the  said  certificate  shall  be  signed 
and  sworn  to  or  affirmed  by  the  chairman  of  said  meeting,  and  shall  also  be 
signed  by  the  president  of  the  said  corporation,  and  attested  by  its  seal,  and 
shall  be  thereupon  submitted  to  judicial  inspection;  *  *  *  and  thereupon 
the  said  corporation  shall  be  a  body  corporate,  in  fact  and  in  law,  under  the 
name  set  forth  in  the  said  certificate,  and  shall  be  subject  to  all  the  provisions, 
and  entitled  to  all  the  powers  and  privileges,  conferred  by  this  article,  so  far  as 
the  same  are  applicable  to  the  said  corporation;  and  the  former  oliarter  of  said 
corporation  shall  be  deemed  to  be  thereupon  surrendered,  and  all  the  prop- 
erty and  assets  belonging  to  the  said  former  corporation,  of  whatsoever  na- 
ture and  description,  and  all  the  debts  and  liabilities  of  said  former  corpora- 
tion, of  whatsoever  nature  or  description,  shall  *  •  ♦  be  devolved  upon 
the  S'iid  new  corporation,  which  shall,  for  this  purpose,  be  regarded  as  sub- 
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atiluted  by  operation  of  law  In  the  room  and  stead  of  the  former  corporation, 
and  all  pending  proceedings  at  law  or  in  equity,  on  behalf  of  or  against  said 
former  corporation,  may  be  amended  at  the  instance  of  either  party,  so  that 
the  new  corporation  shall  be  substituted  as  complainant,  plaintiff,  or  defend- 
ant, as  the  case  may  require,  in  lieu  and  in  place  of  the  old  corporation." 

The  charter  of  the  Western  Telegraph  C!ompany  expired  on  the  fourth  of 
/February,  1877,  but  on  the  eighth  of  January,  1877,  the  company,  availing 
itself  of  the  privileges  of  sections  74, 75,  and  76  of  the  act  of  1868,  c.  471, 
formed  a  new  corporation  under  the  name  of  the  "Western  Telegraph  Com- 
pany of  Baltimore  City, "  to  continue  for  40  years.  At  the  expiration  of  the 
term  of  the  original  charter,  the  Baltimore  &  Ohio  Railroad  Company  notified 
all  the  several  telegraph  companies  that  the  licenses  granted  by  the  contract 
of  1853,  and  the  supplementary  contract  of  1855,  were  at  an  and,  and  that  if 
there  were  any  wires  or  instruments  on  the  line  belonging  to  either  of  the 
telegraph  companies  they  would  be  given  up  at  once  on  application  to  the 
railroad  company.  This  bill  was  filed  by  the  Western  Union  Company  to 
enjoin  the  railroad  compangr  from  preventing  its  operation  of  the  line,  and 
from  permitting  any  other  company  to  use  it. 

The  court  of  appeals  of  Maryland,  at  the  Octoher  term,  1876,  de- 
cided iu  Sprigg  v.  Western  Telegraph  Co.  46  Md.  67,  that  the  stockhold- 
ers of  the  Western  Telegraph  Company  had  the  legal  right  to  form  a 
new  corporation  under  the  act  of  1868,  c.  471,  and  that  for  this  pur- 
pose the  requisite  majority  could  bind  the  minority.  But  whether 
the  corporation  thus  formed  would  be  a  new  one,  or  simply  a  continu- 
ation of  the  old  one,  was  not  decided.  The  facts  did  not  present  tbat 
question,  for  the  suit  was  begun  by  the  holder  of  but  two  shares  of 
the  stock  of  the  old  corporation  to  enjoin  the  company  and  the  ma- 
jority stockholders,  who  were  made  defendants,  from  reorganizing 
under  the  act.  The  holding  was  that  these  was  nothing  in  the  orig- 
inal act  of  incorporation  "to  prevent  a  majority  of  the  stockholders 
from  organizing  under  the  act  of  1868,"  and  "tbat  the  proposed  or- 
ganization *  *  *  is  not  liable  to  the  objection  that  it  will  effect 
a  radical  and  fundamental  change  in  the  objects  and  purposes  for 
which  the  original  company  was  chartened." 

The  question  which  meets  us  at  the  outset  is  whether  the  license 
granted  to  the  Western  Telegraph  Company  by  the  agreement  of  1853 
is  still  in  force?  The  license  was  to  continue  "so  long  as  the  said 
parties  of  the  second  part  exist  as  a  telegraph  company."  The  "par- 
ties of  the  second  part"  were  the  Western  Telegraph  Company.  That 
company  was,  by  its  charter,  limited  in  its  existence  to  30  years  from 
February  4,  1847,  or  to  February  4,  1877.  If  the  rights  of  the  par- 
ties rested  on  this  charter  alone,  no  one  would  contend  that  either 
the  company  or  its  stockholders  were  entitled  to  use  the  railroad  as 
a  way  for  a  telegraph  line  after  the  date  of  the  expiration  of  the  char- 
ter. This  makes  it  necessary  to  inquire  whether  the  formation  of  the 
"Western  Telegraph  Company  of  Baltimore  City,"  under  the  act  of 
1868,  operated  in  law  as  a  prolongation  of  the  existence  of  the  West- 
em  Telegraph  Company  so  as  to  avoid  the  termination  of  the  license. 
The  language  of  the  act  of  1868  is  that  "any  corporation  heretofore 
formed    *    *    *    may  cause  itself  to  be  incorporated  under  this  ar 
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Idcle."    And  if  the  neoeasarj  vote  at  the  meeting  of  the  stockholders 
**i8  given  in  favor  of  causing  said  corporation  to  be  incorporated  un- 
der this  article,"  the  meeting  must  "determine  the  number  of  shares 
into  which  the  stock  of  the  new  company  shall  be  divided,  and  the 
rule  of  apportionment  thereof,  and  the  persons  who  shall  be  entitled 
to  hold  the  same,  and  also  the  name  by  which  said  new  corporation 
shall  be  known."     After  thi^  is  done,  a  certificate  must  be  made  out 
showing  "the  proposed  name  of  the  new  corporation,  which  shall  al- 
"ways  include  the  name  of  the  county  or  city  in  which  it  may  be  formed, 
the  former  name  of  said  corporation,  the  objects  or  purposes  for  which 
the  new  corporation  is  sought,  the  term  of  its  existence,  not  to  exceed 
forty  years,  and  the  articles,  conditions,  and  provisions  under  which 
the  incorporation  is  formed,  the  place  or  places  of  business  where  the 
operations  of  the  corporation  are  to  be  carried  on,  and  the  place  in 
this  state  in  which  the  principal  o£Qce  of  the  corporation  will  be  lo- 
cated, the  amount  of  the  capital  stock  of  the  corporation,  the  number 
of  shares,  and  the  amount  of  each  share,  and  the  number  of  trustees, 
directors,  or  managers  who  shall  manage  the  concerns  of  the  corpo- 
ration for  the  first  year."    When  this  certificate  shall  be  judicially 
determined  to  be  "in  conformity  with  law,"  and  properly  recorded, 
"the  said  corporation  shall  be  a  body  corporate  in  fact  and  in  law, 
nnder  the  name  set  forth  in  the  said  certificate,  and  shall  be  subject 
to  all  the  provisions,  and  entitled  to  all  the  powers  and  privileges,  con- 
ferred by  this  article,  so  far  as  the  same  are  applicable  to  the  said 
corporation,  and  the  former  charter  shall  be  deemed  to  be  thereupon 
surrendered,  and  all  the  property  and  assets  of  the  former  corpora- 
tion,    ♦    •     •     and  all  the  debts  and  liabilities,     •     *     •     shall 
*     •    •    be  devolved  upon  the  said  new  corporation,  which  shall, 
for  this  purpose,  be  regarded  as  substituted  by  operation  of  law  in 
the  room  and  stead  of  said  former  corporation.    *    *    •" 

From  this  it  seems  to  me  clear  that  the  "Western  Telegraph  Com- 
pany of  Baltimore  City,"  formed  under  the  act  of  1868,  is,  in  fact  and 
in  law,  a  different  corporation  from  the  "Western  Telegraph  Com- 
pany" incorporated  in  1847.  The  corporation  under  the  act  of  1868 
was,  by  operation  of  law,  invested  with  all  the  property  and  subjected 
to  all  the  liabilities  of  that  of  1S47,  but  as  corporations  they  were 
separate  and  distinct  things.  That  under  the  act  of  1868  had  the 
same  stockholders,  at  first,  as  that  of  1847;  but  it  had  a  new  name 
and  new  powers,  and  was  subject  to  new  obligations.  The  general  ob- 
jects and  purposes  of  the  two  corporations  were  the  same,  but  their 
corporate  existences  different.  The  act  of  1868  does  not  provide  for 
the  continuing  of  old  corporations,  but  for  the  creation  of  new  ones ; 
not  for  amending  charters,  but  for  surrendering  them.  The  old  cor- 
poration is  to  go  out  of  existence,  when  the  new  one  comes  in,  and 
thus  the  new  cannot  be  a  prolongation  of  the  old. 

Such  being  the  case,  I  am  of  the  opinion  that  the  license  of  1853 
expired,  by  its  own  limitation,  on  the  fourth  of  February,  1877,  if  not 
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on  the  eighth  of  Jannary  preTions,  when  the  charter  of  the  Western 
Telegraph  Company  was  sarrendered  and  that  to  the  Western  Tele- 
graph Company  of  Baltimore  City  obtained.  The  grant  was  for  so 
long  a  time  as  the  Western  Telegraph  Company  existed  as  a  tele- 
graph  company;  that  is  to  say,  so  long  as  the  Western  Telegraph 
Company  existed  as  a  telegraph  corporation.  The  license  lasts  no 
longer  than  the  corporation  to  which  it  was  granted.  The  ninth 
clanse  of  the  contract  does  not  affect  this  question-,  because  the  West- 
em  Telegraph  Company  has  never  resumed  operations.  It  was  dis- 
solved on  the  eighth  of  January,  or,  at  the  latest,  on  the  fourth  of 
February,  1877.  After  that  time  the  Western  Union  Telegraph  Com- 
pany, as  lessee  of  the  line,  stands  in  no  better  situation  than  its 
lessor,  the  Western  Telegraph  Company. 

I  have  not  referred  to  the  peculiar  description  of  the  Baltimore  & 
Ohio  Company  in  the  contract,  as  parties  of  the  first  part,  and  the 
Western  Telegraph  Company,  as  parties  of  the  second  part,  because 
to  my  mind  it  has  no  significance.  The  railroad  company  contracted 
with  the  telegraph  company,  and  there  is  nothing  whatever  in  the 
agreement  to  indicate  that  they,  or  either  of  them,  represented  or  in- 
tended to  represent  their  stockholders  in  any  other  way  than  in  their 
corporate  capacities.  This  peculiarity  in  the  language  of  the  con- 
tract is  due  to  the  form  of  expression  adopted  by  the  draughtsman, 
rather  than  to  any  matter  of  substance  affecting  the  agreement. 

This  disposes  of  the  case,  so  far  as  the  further  use  of  the  line  by 
the  Western  Union  Company  is  concerned.  The  license  from  the 
Baltimore  &  Ohio  Company  having  expired,  the  telegraph  company 
has  no  longer  a  right  to  use  the  railroad  for  the  operation  of  its  tele- 
graph line.  Its  rights  in  that  particular  expired  with  those  of  the 
Western  Telegraph  Company,  and,,  as  the  license  to  the  Western 
Telegraph  Company  was  only  to  continue  so  long  as  that  company 
existed,  it  did  not  pass,  as  property  of  that  company,  to  the  Western 
Telegraph  Company  of  Baltimore  City,  upon  its  formation. 

The  only  remaining  questions  are  in  reference  to  the  rights  of  prop- 
erty in  the  material  composing  the  physical  structures  of  the  line. 
The  Western  Union  Company,  as  lessee,  does  not  own  any  of  this 
material,  unless  it  may  the  wire  put  up  in  1872.  It  acquired  from  the 
Western  Telegraph  Company  a  right  to  use  the  line  as  built  so  long 
as  that  company  could  use  it.  <  When  its  right  to  use  the  line  was 
gone,  all  its  interest  in  the  physical  structure  was  gone,  except  so  far 
as  it  may  have  itself  built  the  line  or  furnished  the  material.  So  far 
as  the  posts  and  the  two  wires  put  up  by  the  railroad  company  are  con- 
cerned, the  Western  Telegraph  Company  of  Baltimore  City  can  alone 
make  claim  to  them.  Such  property  rights  as  the  Western  Telegraph 
Company  had  in  them  passed  to  the  new  company  on  its  organiza- 
tion under  the  operation  of  the  act  of  1868.  As  to  the  wire  put  up 
by  the  Western  Union  Company,  the  facts  are  not  su£Soiently  devel- 
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oped,  either  by  the  pleadinga  or  the  evidence,  to  enable  me  to  deter< 
mine  satisfactorily  what  the  rights  of  the  parties  are. 

In  my  opinion,  therefore,  the  bill  should  be  dismissed,  but  without 
prejudice  to  a  further  action  for  the  recovery  of  the  wir^  put  up  by 
the  Western  Union  Company. 

Bond,  J.,  concurred. 


Ebvih  and  others  v.  Obeooh  Bt.  &  Nat.  Go.  ana  anotoer. 
{Oireuit  Court,  8.  D.  New  York.    June  6, 1884.) 

1.  Corporations — Rioht  of  Majokitt  op  Stockholdkbs  to  Wihd  Up— MoxrvEs. 

A  majority  of  stockholders  were  authorized  by  law  to  dissolve  the  corpora- 
tion and  distribute  Its  property,  and  availed  themselves  of  their  power  to  do  so 
according  to  the  forms  of  law,  but  sold  the  property  to  themselves  at  an  unfair 
appraisal.  Reld  that,  although  the  court  would  not  inquire  into  the  motives 
of  the  majority  as  to  those  acts  which  were  within  the  exercise  of  their  legal 
powers,  they  htid  no  right  to  sell  the  property  to  themselves  at  an  unfair  price, 
and  must  account  to  the  other  stocJiholders  lor  its  value. 

2.  Same — Appropriation  of  Coiipouate  Propkrtt. 

Although  a  majority  may  have  full  power  to  bind  the  whole  body  of  stocK- 
holders  in  respect  to  all  transactions  within  the  scope  of  the  corporate  powers, 
the  liave  no  right  to  ezercisu  that  power  in  order  to  appropriate  the  corporate 
property  to  themselves  at  an  inadequate  price. 

3.  Bame— Sale  of  CoKPoRAXii:  Propbrty— Rights  of  Minoritt— AccotmTiNQ. 

Where  the  corporation  is  practically  dissolved,  and  all  its  property  sold  by 
the  action  of  the  directors  and  a  majority  of  tlie  stockholders,  the  minority 
stockholders  may  maintain  a  suit  in  equity  directly  against  the  persons  who 
have  thus  dissolved  the  corporation,  and  wllo  have  purcbiased  the  property,  for 
an  accounting,  without  making  the  corporation  a  party. 

4.  t)A)t»— Parties — Action  to  Oompbl  Accoitnting. 

Such  a  suit  may  be  brought  by  one  or  more  of  the  minority  stockholders 
without  making  the  other  minority  stockholders  parties. 

In  Equity. 

Butler,  Stillman  dk  Butler,  for  complainants. 

Holmes  &  Adams,  for  defendants. 

Wallace,  J.  The  principal  questions  raised  by  the  demurrers  to 
this  bill  are  whether  the  Oregon  Steam  Navigation  Company  is  not 
an  indispensable  party  whose  absence  renders  the  bill  defective,  and 
whether  the  bill  states  a  cause  of  action  in  equity.  The  substantive 
allegations  of  the  bill  are  that  at  the  time  the  several  transactions 
complained  of  took  place  the  complainants  were  stockholders  of  the 
Oregon  Steam  Navigation  Company,  a  corporation  of  the  state  of 
Oregon;  that  in  1879  that  company  had  a  capital  of  $5,000,000, 
divided  into  50,000  shares,  was  prosperous,  owned  large  properties, 
and  had  a  Taluable  business ;  that  in  that  year  the  defendant  Yil- 
lard  conceived  the  scheme  of  acquiring  control  of  the  company  and 
its  property  for  his  own  benefit,  and  with  this  view  caused  another 
T.20,no.9— 37 
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corporation,  the  defendant  the  Oregon  Bailway  &  Navigation  Com- 
pany to  be  organized  under  the  laws  of  Oregon,  to  which  the  prop- 
erty of  the  first-named  company  was  to  be  transferred ;  that  he  pro- 
cured himself  to  be  elected  president  of  the  new  company ;  that  be 
then  purchased  40,000  shares  of  the  old  company  and  transferred  his 
purchase  to  the  new  company,  receiving  for  himself  a  large  profit  by 
the  transaction;  that  thereupon  he  and  the  new  company  concerted 
and  consummated  the  design  of  winding  up  the  old  company,  of  ac- 
quiring all  its  property  and  business  for  the  benefit  of  the  new  com- 
pany, and  of  excluding  the  minority  stockholders  of  the  old  company 
from  their  just  interest  in  the  assets;  that  in  this  behalf  they  caused 
a  board  of  directors  favorable  to  their  scheme  to  be  chosen  for  the 
old  company  by  voting  the  stock  owned  by  the  new  company,  and, 
under  a  statute  of  Oregon,  which  permits  snob  a  corporation  npon  a 
vote  of  a  majority  of  the  stock  to  dissolve  and  dispose  of  its  prop- 
erty, the  defendants  procured  the  dissolution  and  a  sale  and  transfer 
of  all  the  property  and  franchises  of  the  old  corporation  to  the  new 
corporation. 

Respecting  the  proceedings  which  took  place,  and  the  manner  in 
which  the  dissolution  of  the  old  company  and  the  trahsfer  of  its  prop- 
erty and  franchises  to  the  new  company  was  effected,  the  bill  sets 
forth  with  particularity  and  in  detail  the  history  of  the  transactions. 
Villard,  who  was  president  of  the  new  company,  was  elected  presi- 
dent of  the  old  company,  and  the  directors  of  the  new  company  were 
elected  directors  of  the  old  company.  Resolutions  were  then  adopted 
concurrently  by  the  board  of  directors  of  each  company,  on  the 
part  of  the  old  company  proposing,  and  on  the  part  of  the  new  com- 
pany accepting,  the  purchase  of  all  the  property  and  franchises  of 
the  old  company  by  the  new  company,  at  a  valuation  to  be  fixed  by 
two  appraisers,  one  to  be  selected  by  the  old  company,  and  one  by 
the  new  company.  The  appraisers  were  selected,  and  agreed  upon 
a  valuation  of  the  property  at  $3,300,000,  which  was  equivalent  to  46 
per  cent,  of  the  par  value  of  the  stock  of  the  old  company.  There- 
upon the  requisite  corporate  action  was  taken  by  both  companies  to 
sanction  and  confirm  the  transfer  at  the  price  fixed  by  the  appraisers, 
concluding  with  a  meeting  of  the  stockholders  of  the  old  company 
called  to  effect  a  valid  dissolution.  At  this  meeting  46,249  shares 
of  stock  were  represented,  all  of  which  were  owned  by  the  new  com- 
pany, or  in  its  interest,  except  456  shares  owned  by  one  Goldsmith, 
who  had  opposed  the  proceeding,  but  had  been  placated  by  the  de- 
fendants. By  the  vote  of  the  stock  owned  by  the  old  company,  a  res- 
olution was  adopted  confirming  all  that  had  been  done  by  the  direct- 
ors; confirming  the  sale  at  the  appraisement  which  had  been  made ; 
authorizing  the  dissolution  of  the  corporation;  and  directing  the  di- 
rectors to  carry  into  effect  the  dissolution,  the  sale,  the  settling  of  its 
business,  the  division  of  the  proceeds  of  the  sale  among  the  stockhold- 
ers, and  the  cancellation  of  all  outstanding  certificates  of  stock  with  all 
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practicable  dispatch.  The  resolution,  so  far  as  it  relates  to  the  disso- 
lution, is  as  follows:  "That  the  said  Oregon  Steam  Navigation  Com- 
pany be  and  hereby  is  dissolved,  to  take  effect  upon  the  transfer  of  the 
company's  property,  the  settling  of  its  business,  and  the  division  of  its 
capital  stock."  The  board  of  directors  then  met  and  took  formal  action 
pursuant  to  the  resolution  of  the  stockholders ;  and  thereafter  sent 
notice,  under  the  company's  seal,  and  signed  by  its  treasurer,  to  all 
stockholders,  stating  that  the  company  was  duly  dissolved,  all  its 
property  conveyed  to  the  Oregon  Railway  &  Navigation  Company,  and 
that  a  final  dividend  of  $46.97  per  share  had  been  declared  payable 
to  each  stockholder  upon  the  surrender  of  his  certificates  of  stock. 

The  bill  also  alleges  that  the  property  of  the  old  company  thus  sold 
was  appraised  at  a  grossly^ inadequate  price;  that  no  money  passed 
or  has  ever  been  actually  paid  by  the  new  company  to  the  old  com- 
pany, although  the  directors  went  through  the  form, — those  of  one 
company  of  delivering,  and  those  of  the  other  of  accepting,  a  check 
for  the  purchase  money ;  that  such  stockholders  of  the  old  company 
as  have  surrendered  their  certificates  of  stock  have  been  paid  the  final 
dividend  by  the  new  company,  and  the  new  company  now  holds  itself 
out  as  ready  to>pay  the  remaining  stockholders  in  the  same  way. 

The  complainants  having  refused  to  consent  to  the  proceedings 
which  have  taken  place,  or  to  participate  in  the  so-called  dividend, 
have  filed  this  bill  in  behalf  of  themselves  as  minority  and  dissenting 
stockholders,  and  in  behalf  of  all  other  stockholders  who  may  desire 
to  join.  The  prayer  for  relief  is,  among  other  things,  that  the  sev- 
eral acts  of  the  defendants  complained  of  be  declared  fraudulent  and 
void;  that  the  defendants  be  adjudged  to  pay  complainants,  and  such 
other  stockholders  as  may  join  them,  their  proportionate  share  of  the 
value  of  all  the  property  and  franchises  of  the  Oregon  Steam  Navi- 
gation Company;  and  that  the  Oregon  Railway  &  Navigation  Com- 
pany be  adjudged  to  hold  the  property  it  acquired  as  trustee  for  the 
complainants,  in  proportion  to  their  holdings  of  stock  in  the  former 
company,  and  that  complainants  have  a  lien  thereon. 

For  the  purposes  of  the  demurrers,  and  assuming  the  facts  alleged 
in  the  bill  to  be  true,  the  case  disclosed  may  be  briefly  stated  as  fol- 
lows :  A  majority  of  the  stockholders  of  a  corporation  resolve  to  avail 
themselves  of  their  power  as  a  quorum  to  sacrifice  the  interests  of 
the  minority  stockholders  for  their  own  profit,  by  dissolving  the  cor- 
poration, and  selling  its  property  and  franchises  to  themselves  at  half 
their  real  value.  This  scheme  they  have  carried  out,  and  now  retain 
its  fruits.  They  have  thrust  out  the  complainants,  the  minority,  from 
their  position  as  stockholders,  terminating  their  relations  with  the 
corporation  as  such,  and  have  deprived  them  from  realizing  what 
would  belong  to  them  upon  a  fair  disposition  and  division  of  the  cor- 
porate property.  The  defendant  the  Oregon  Railway  &  Navigation 
Company  is  this  majority  of  stockholders,  and  the  defendant  Villard 
is  a  privy  and  confederate  in  the  whole  transaction. 
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It  is  to  be  observed  that  the  proceedings  of  the  defendants  were  not 
outside  of  the  charter  or  articles  of  association  of  the  corporation, 
but,  on  the  contrary,  were  carefully  pursued  according  to  the  form  of 
the  organic  law.  They  had  a  right  to  dissolve  the  corporation  and 
dispose  of  its  property  and  distribute  the  proceeds.  The  minority 
cannot  be  beard  to  complain  of  this  because  the  laws  of  Oregon  per- 
mitted it,  and  because  it  is  an  implied  condition  of  the  association  of 
stockholders  in  a  corporation  that  the  majority  shall  tiave  power  to 
bind  the  whole  body  as  to  all  transactions  within  the  scope  of  the  corpo- 
rate powers.  Durfee  v.  Old  Colony  d:  F.  R.  R.  Co.  87  Mass.  (6  Allen,) 
242;  BiU  v.  Western  Union  Tel.  Co.  16  Fed.  Rep.  19.  Nor  does  it 
matter,  in  legal  contemplation,  that  the  majority  were  actuated  by 
dishonorable  or  even  corrupt  motives,  so  long  as  their  acts  were  legit- 
imate. In  equity,  as  at  law,  a  fraudulent  intent  is  not  the  subject 
of  judicial  cognizance  unless  accompanied  by  a  wrongful  act.  Clarke 
V.  White,  12  Pet.  178.  In  other  words,  if  the  majority  had  the  right 
to  wind  up  the  corporation  at  their  election,  and  they  availed  them- 
selves of  it  in  the  mode  which  was  permitted  by  the  organic  law  of 
the  corporation,  neither  a  court  of  law  or  equity  can  entertain  an  in- 
quiry as  to  the  motives  which  influenced  them.  The  power  to  do  this 
was  undoubted.  The  right  of  the  majority  to  sell  the  property  to 
themselves  at  their  own  valuation  is  a  very  different  matter ;  it  can- 
not be  implied  from  the  contract  of  association,  and  will  not  be  tol- 
erated by  a  court  of  equity.  As  is  said  by  Mellish,  L.  J.,  in  Menier 
V.  Hooper's  Telegraph  Works,  9  L.  J.  Ch.  App.  Cas.  350,  354.  "Al- 
though it  may  be  quite  true  that  the  shareholders  of  a  company  may 
vote  as  vthey  please,  and  for  the  purpose  of  their  own  interests,  yet 
the  majority  cannot  sell  the  assets  of  the  company  and  keep  the  con- 
sideration,  but  must  allow  the  minority  to  have  their  share  of  any 
consideration  which  may  come  to  them."  If  the  majority  sell  the 
assets  to  themselves  they  must  account  for  their  fair  value.  They 
cannot  bind  the  minority  by  fixing  tbeir  own  price  upon  the  assets. 
A  majority  have  no  right  to  exercise  the  control  over  the  corporate 
management  which  legitimately  belongs  to  them  for  the  purpose  of 
appropriating  the  corporate  property  or  its  avails  to  themselves,  or  to 
any  of  the  shareholders,  to  the  exclusion  or  prejudice  of  the  others. 
Brewer  v.  Boston  Theater,  104  Mass.  378,  395;  Preston  v.  Grand 
Collier  Dock  Co.  11  Sim.  327;  Hodgkinson  v.  National  Live  Stock  Int. 
Co.  26  Beav.  473 ;  Atwood  v.  Merryweather,  L.  R.  5  Eq.  464,  note. 

In  Gregory  v.  Patchett,  33  Beav.  595,  the  property  of  a  company 
was  transferred  to  two  shareholders  in  lieu  of  their  shares,  and  the 
company  was  thereby  practically  put  an  end  to,  and  the  debts  were 
thrown  on  the  remaining  shareholders.  This  was  sanctioned  by  a 
majority  of  the  shareholders  at  a  general  meeting;  but  it  was  held 
that  the  majority  could  not  bind  the  minority  in  such  a  transaction, 
and  it  was  set  aside. 
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These  observations  saffioiently  indicate  the  oouolasion  that  the 
complainants  are  entitled  to  equit^}>le  relief  upon  snoh  a  state  of 
facts  as  is  exhibited  by  the  bill.  The  question  remains  whether  that 
relief  can  be  obtained  in  the  present  suit.  The  defendants  insist,  by 
their  demurrers,  that  the- Oregon  Steam  Navigation  Company  is  an 
indispensable  party  to  the  controversy.  They  also  insist,  in  argu- 
ment, that  all  of  the  stockholders  of  that  company  are  indispensable 
parties,  if  the  corporation  is  not  a  party.  There  does  not  seem  to  be 
any  good  reason  why  the  Oregon  Steam  Navigation  Company  should 
be  deemed  an  indispensable  party.  It  is  not  a  going  concern.  If 
the  sale  of  the  property  should  be  set  aside  the  corporation  would  be 
only  a  dry  trustee  for  the  purpose  of  dividing  the  property  among  the 
beuehcial  owners.  The  reason  why  such  a  trustee  is  required  to  be 
a  party  to  a  suit  respecting  the  property  is  in  order  to  bind  the  legal 
title  by  the  decree.  But  here  there  is  no  trustee  to  dispute  the  legal 
title  with  the  defendants.  The  majority  stockholders  exercised  their 
lawful  power  to  dissolve  the  corporation  and  sell  its  property,  and 
they  thus  terminated  the  conventional  relations  between  the  corpora- 
tion  and  its  stockholders.  They  could  not,  however,  defeat  the  equi- 
table owners  of  the  assets  from  following  them  into  the  hands  of 
the  defendants,  and  calling  upon  the  defendants  to  account  for  their 
fair  value.  Although  the  resolution  of  the  last  stockholders'  meeting 
declared  that  the  corporation  "was  thereby  dissolved,  to  take  effect 
on  the  transfer  of  the  company's  property,  the  settling  of  its  busi- 
ness, and  the  division  of  its  capital  stock,"  the  board  of  directors  were 
constituted  the  body  to  carry  the  resolution  into  effect.  They  pro- 
ceeded to  carry  it  into  effect  by  settling  its  business,  disposing  of  aU 
its  property,  declaring  a  final  dividend,  and  notifying  the  stockholders 
that  the  corporation  was  dissolved.  Generally,  it  is  no  doubt  true 
that  the  legal  existence  of  a  corporation  only  ceases  when  the  sur- 
render of  its  franchises  has  been  accepted  by  the  state.  But  the 
statute  of  Oregon,  authorizing  a  dissolution  upon  the  majority  vote 
of  stockholders,  would  seem  to  be  an  acceptance  in  advance.  Although 
the  corporation  may  not  be  effectually  extinguished  as  against  credit- 
ors, there  is  no  difficulty  in  concluding  that  it  is  so  far  extinct  that 
it  cannot  stand  in  the  way  of  the  enforcement  by  its  former  stock- 
holders of  their  equitable  rights  to  a  fair  accounting  from  those  who 
have  assumed  to  distribute  its  assets.  Gregory  v.  Patehett,  33  Beav. 
697-608 ;  StaU  Sqiviiiga  Abs'h  v,  Kellogg,  62  Mo.  583 ;  Perry  v.  Turner, 
55  Mo.  418. 

It  is  urged  that  if  the  corporation  is  not  a  necessary  party  to  the 
suit,  no  relief  can  be  had  unless  all  the  stockholders  are  made  parties. 
This  point  is  not  specifically  presented  by  the  demurrers;  but  if  no 
relief  can  be  decreed  until  such  absent  parties  are  brought  in,  it  would 
seem  that  the  objection  might  be  considered,  upon  the  demurrer  for 
want  of  equity.  See  Vernon  v.  Vernon,  cited  in  Story,  Eq.  PI.  §  643, 
note.     Who  these  stockholders  are,  and  whether  .they  are  within  the 
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jurisdiction  of  the  court,  does  not  appear.  If  the  only  relief  prayed 
by  the  bill,  or  which  could  be  granted  upon  the  facts  alleged,  were  a  re^ 
scission  of  the  sale  of  the  property,  the  objection  might  be  fatal.  Ribon 
V.  Railroad  Cos.  16  Wall.  446.  No  relief  could  be  granted  without 
affecting  the  rights  of  every  stockholder.  But  the  redress  which  is 
given  to  a  cestui  que  trust,  or  an  equitable  owner  of  a  fund,  in  case  of 
a  fraudulent  purchase  by  the  trustee  or  other  fiduciary,  is  either  re^ 
scission  or  account,  at  the  election  of  the  injured  party.  Bisp.  Eq. 
239.  Here  the  complainants  pray  for  an  account,  and  the  decree 
may  limit  them  to  that  relief.  No  rights  of  the  other  stockholders 
will  be  affected  if  such  relief  is  granted  to  the  complainants.  Although 
the  defendants  may  be  called  upon  to  meet  similar  claims  in  behalf 
of  other  stockholders,  that  circumstance  does  not  stand  in  the  way  of 
the  complainants.  It  suffices  that  relief  can  be  granted  which  will 
not  affect  the  rights  of  other  stockholders.  Nor  does  it  matter  that 
there  may  be  other  stockholders  of  the  corporation  who  co-operated 
with  the  defendants  in  the  wrongs  complained  of.  The  theory  of  the 
bill  is  that  these  defendants,  while  occupying  the  fiduciary  relation 
towards  the  complainants  of  equitable  joint-owners  of  the  property, 
bought  it  themselves  at  an  inadequate  price,  and  by  unfair  means. 
They  are  in  the  position  of  quasi  trustees,  who  have  been  guilty  of  a 
fraudulent  breach  of  their  trust.  The  right  of  action  in  such  case  is 
ex  delicto,  and  the  tort  may  be  treated  as  several  or  joint,  and  the 
trustees  have  no  right  of  contribution  as  between  thehiselves.  Peek 
V,  Ellis,  2  Johns.  Ch.  131;  Miller  v.  Fenton,  11  Paige,  18;  Heath  v. 
Erie  R.  Co.  8  Blatchf.  347;  Wilkinson  v.  Parry,  4  Russ.  272;  Franco 
V.  Franco,  3  Ves.  76. 

In  conclusion,  it  may  be  said  that  it  does  not  lie  with  the  defend- 
ants, who  claim  to  have  sold  and  divided  the  assets  of  the  corporation 
among  those  who  were  stockholders,  so  that  each  is  entitled  to  a  speci- 
fied proportion  as  a  final  dividend,  to  insist  that  others,  who  were  also 
stockholders,  have  any  interest  in  the  question  whether  the  sum 
which  has  been  set  aside  for  the  complainants  is  their  fair  share  or 
not.  The  other  stockholders  can  acquiesce  or  ratify  if  they  please. 
The  complainants  cannot  be  affected  by  their  action,  and  do  not  have 
any  interest  in  it.  The  complainants  occupy  substantially  the  posi- 
tion of  creditors  of  the  corporation,  seeking  to  obtain  satisfaction  of 
their  just  claim  out  of  the  fund  in  the  hand  of  the  defendants,  and 
having  an  equitable  lien.  Such  creditors  can  pursue  the  fund  wher- 
ever they  can  find  it,  without  making  the  stockholders  parties,  or 
bringing  in  all  who  are  liable  to  account  to  the  fund  or  have  an  in- 
terest in  its  distribution.     Hatch  v.  Dana,  101  U.  S.  206. 

These  views  meet  the  important  questions  raised  by  the  demurrers. 
The  other  grounds  of  demurrer  have  been  considered,  and  are  deemed 
to  be  untenable. 

The  demurrers  are  overruled. 
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GuBKX  and  another.  Assignees,  etc.,  v.  MoGauiiET  and  others. 

{Cireua  Court,  W.  D.  Pmntyhania.    May  23, 1884.) 

1.  MORTQAGE— AjffiAHiABLE  FOR   CoHSTRUCTIVS   FbAUD— BAXKBDPTOT— MOBTOA- 

OEEB'  Sureties  on  Bond. 
W  here  a  mortgage  is  given  to  indemnify  the  mort|piKees  as  sureties  of  a  mort- 

fagor  on  a  bond,  the  consideration  being  legal  and  suffioient,  it  is  only  assaila- 
le  for  constructive  fraud  as  a  preference  forbidden  by  the  banl(.mpt  law. 

2.  Mortgage— ExEctrrioN  and  Dblivekt — Complete  Transaction — VALiDirr. 

When  a  mortgage  is  executed  and  delivered,  nothing  further  is  necessary  to 
its  validity  as  a  complete  transaction. 

3.  Fraot}  on  Creditors— Bankrcftct  PROCBEDtNos— MoRTGAaB — FAiLniiB  to 

Record — Two  Months  Limitation. 

Where  a  statute  forbids  a  preference  of  creditors  within  two  months  prior  to 
the  commencement  of  bankruptcy  proceedings,  and  a  mortgage  is  given  by  the 
bankrupt  long  before  the  proceedings  in  bankruptcy,  but  is  not  recorded  until 
within  the  two  months  prior  to  the  commencement  of  such  proceedings,  there 
being  do  evidence  of  fraudulent  intent  in  making  it,  tbe  mortgage  will  not  be 
declared  fraudulent  on  account  of  the  failure  to  previously  record.  Blanner- 
hatttt  V.  Sherman,  lOS  U.  S.  100,  distinguished. 

3.  Bankrupt  Creditors — Benefit— Equitable  Interest  in  Hortoaob. 

Where  a  party  has  simply  an  equitable  interest  In  a  mortgage,  a  court  will 
not  establish  an  unwilling  connection  with  it  on  her  part,  in  order  that  a  ben- 
fit  may  he  conferred  upon  other  creditors  of  a  bankrupt. 

4.  Court  op  Equitt-Jubisdiction— Bankruptcy— Failurb  to  Accoukt  fob  ' 

Hortgaob  SEctrniTT. 

Where  a  bankrupt  act  prescribes  the  mode  of  proceeding  and  the  penalty, ' 
when  the  holder  of  a  mortgage  security  refuses  to  account  for  it,  a  court  of 
equity  will  not  take  jurisdiction  of  It. 
6.  Bame — Adequate  Remedy  at  Law. 

Where  there  is  a  remedy  plain  and  adequate  at  law,  a  court  of  equity  will 
not  lake  cognizance  of  a  claim. 

In  Equity.     Appeal  from  the  decree  of  the  district  oonrt. 

Oeo.  M.  Reade  and  Oeo.  Shirag,  Jr.,  for  appellants. 

B.  L.  Hewitt  and  5.  Schoyer,  Jr.,  for  Mrs.  Freed. 

MoKennan,  J.  Several  distinct  causes  of  complaint  are  conf^lom- 
erated  in  this  bill :  (1)  It  is  alleged  that  I^cCauley  and  Baker,  two 
of  the  respondents,  were  sureties  of  tbe  hankmpt  in  a  bond  given  to 
Dr.  Alexander  Johnston,  the  executors  of  whose  will  transferred  the 
same  to  his  daughter,  Mrs.  Jane  Freed;  that  some  time  after  the  exe- 
cution of  this  bond  the  bankrupt  executed  and  delivered  to  McCauley  • 
&  Baker  a  mortgage  upon  the  real  estate  described  therein  to  indem- 
nify them  as  his  sureties  in  said  bond ;  that  the  said  mortgage  was  a 
fraudulent  preference,  and  therefore  praying  that  it  be  so  declared, 
and  ordered  to  be  given  up  to  be  canceled.  (2)  It  is  further  alleged 
that  Mrs.  Freed,  being  the  owner  of  the  bond  aforesaid,  and  bene- 
ficially secured  by  the  said  mortgage,  made  proof  of  said  bond  as  an 
unsecured  claim  against  the  bankrupt's  estate,  and  presented  the  same 
as  such  at  a  general  meeting  of  the  bankrupt's  creditors,  and  there- 
fore praying  that  the  proof  of  her  claim  be  expunged,  and  she  be  ex- 
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oluded  from  participating  in  the  distribution  of  the  bankrupt's  estate 
anless  she  shall  renounce  "all  present  and  future  claims  and  title  to 
any  benefit  and  advantage  to  be  derived  from  said  mortgage  whatso- 
ever." (3)  And  it  is  further  alleged  that  John  Lloyd  entered  into 
the  possession  and  enjoyment  of  the  mortgaged  premises ;  and  pray- 
ing that  an  account  be  taken  of  the  rents  and  profits  of  said  premises 
during  the  period  of  his  occupancy  thereof. 

Objectionable  as  this  bill  is,  then,  on  account  of  its  blending  mat- 
ters of  independent  and  incongruous  character,  it  has  been  fully  dis- 
cussed upon  its  merits,  and  hence  it  is  not  improper  to  consider  and 
dispose  of  it  in  that  aspect.  The  mortgage  referred  to  in  the  bill 
was  given  to  indemnify  the  mortgagees,  as  the  sureties  of  the  mort- 
gagor, in  a  bond  executed  and  delivered  to  Dr.  Alexander  Johnston 
on  the  first  of  May,  1874.  It  was  therefore  founded  upon  a  legal 
and  su£Bcient  consideration,  and,  if  assailable  at  all,  it  can  only  be 
for  constructive  fraud  as  a  preference  forbidden  by  the  bankrupt  law. 
The  mortgage  is  dated  May  8, 1875,  and  was  recorded  on  the  seven- 
teenth of  September,  1875;  and  although  the  bill  alleges  that  it  was 
antedated  and  was  withheld  from  record  in  pursuance  of  a  secret  and 
unlawful  agreement  to  that  effect,  yet  these  allegations  are  unsup- 
ported by  sufficient  proof.  Hence,  the  point  of  time  with  reference 
'  to  which  the  validity  of  the  mortgage  is  to  be  determined  is  the  eighth 
of  May,  1875.  But  the  bankruptcy  proceedings  were  not  commenced 
antil  November  11,  1875,  so  that  the  statutory  limitation  of  two 
months  within  which  the  giving  of  a  preference  is  forbidden  had 
elapsed,  and  the  mortgage  was  not  open  to  question.  i 

It.  is,  however,  urged  that,  as  the  mortgage  was  withheld  from  rec- 
ord until  within  two  months  from  the  filing  of  the  petition  in  bank- 
ruptcy, the  statutory  period  is  to  be  computed  from  the  date  of  re- 
cording. But  when  the  mortgage  was  executed  and  delivered  nothing 
further  was  necessary  to  its  validity  as  a  complete  transaction.  It 
has  therefore  been  held  in  Pennsylvania,  by  a  long  series  of  decisions, 
that,  as  between  the  pa]rties,  a  mortgage  takes  effect  upon  delivery, 
and  that  an  unrecorded  mortgage  is  good  against  an  assignee  for  the 
benefit  of  creditors,  the  heirs  of  the  mortgagor,  and  every  one  claiming 
under  him  who  had  notice  of  the  mortgage  before  his  rights  attached. 
.And  it  has  been  held  by  the  supreme  court  that  a  preferential  security 
must  be  obtained  within  the  period  prescribed  by  the  bankrupt  law  to 
render  it  questionable,  and  that  the  acquisition  of  a  lien,  by  placing 
it  upon  record  within  that  period,  will  not  subject  it  to  the  operation 
of  the  prohibitory  provisions  of  the  act.  Clark  v.  Iselin,  21  Wall.  375, 
etc. ;  Watson  v.  Taylor,  Id.  378.  Nor  are  these  and  other  decisions  of 
the  supreme  court  to  the  same  effect  overruled  and  changed  by  Bleri' 
nerhaasett  v.  Sherinan,  105  U.  S.  100.  In  that  case  the  mortgage  in 
question  was  held  to  be  actually  fraudulent,  and  therefore  void  at 
common  law,  because  given  in  pursuance  of  "a  premeditated  and  oon- 
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trived  purpose  to  deodve  and  defraud  other  creditors  of  the  mort* 
gagor."  Almost  the  entire  opinion  of  the  court  is  taken  np  vith  a 
discussion  of  the  evidence  to  demonstrate  this,  and,  certainly,  when 
this  conclusion  was  reached,  the  pivotal  question  in  the  case  was  efr 
fectually  disposed^of ;  but  it  is  added  that  "a  mortgage,  executed  bj 
an  insolvent  debtor  with  intent  to  give  a  preference  to  bis  creditor, 
who  has  reasonable  cause  to  believe  him  to  be  insolvent,  and  knows 
it  to  be  made  in  fraud  of  the  provisions  of  the  bankrupt  act,  and  who, 
for  the  purpose  of  evading  the  provisions  of  that  act,  actively  conceals 
and  withholds  it  from  record  for  two  months,  is  void  under  the  bank- 
rupt act,  notwithstanding  the  fact  that  it  was  executed  more  than  two 
months  before  the  filing  of  a  petition  in  bankruptcy  by  or  against  the 
mortgagor."  This  must  be  understood  as  predicated  of  the  special 
facts  in  the  case,  from  which  it  was  apparent  that  the  mortgagor  and 
mortgagee  were  animated  throughout  by  "a  premeditated  and  con- 
trived purpose  to  deceive  and  defraud  other  creditors  of  the  mort- 
gagor." There  is  certainly  no  equivalent  evidence  of  fraudulent  ii^- 
tent  in  this  case.  The  mortgage  was  delivered  to  the  mortgagees 
without  qualification,  but  with  the  unrestricted  right  on  their  part  to 
record  it  whenever  they  thought  proper  to  do  so,  and  it  was  not  re- 
corded for  over  four  months  simply  for  the  reason  that  they  did  not 
regard  it  as  necessary  for  their  protection  to  record  it  sooner.  I  am 
of  opinion,  therefore,  that  the  validity  of  the  mortgage  cannot  now 
be  questioned. 

Dr.  Johnston  died  before  the  date  of  the  mortgage,.and  neither  his 
executors  or  Mrs.  Freed,  their  assignee,  are  parties  to  it.  They  had 
no  knowledge  of  its  execution,  and  are  not,  therefore,  privy  to  it  in  ' 
any  sense.  It  was  a  transaction  solely  between  the  bankrupt  and 
his  sureties  in  the  bond  to  Dr.  Johnston,  and  was  obviously  intended 
to  indemnify  them  as  such  sureties.  One  of  its  conditions  is  that  the 
debt  for  which  they  were  sureties  should  be  paid  by  the  bankrupt 
mortgagor.  Hence  it  is  claimed  that  Mrs.  Freed  stands  in  such  a 
relation  to  the  transaction  as  to  furnish  a  foundation  for  the  relief 
prayed  against  her.  That  Mrs.  Freed  is  not  a  holder  of  the  mort- 
gage, in  any  legal  sense,  is  clear,  and  whatever  right  in  equity  may 
be  open  to  her  to  claim  the  benefit  of  it  as  a  security  for  her  debt 
held  by  the  sureties  for  their  indemnification,  she  cannot  be  compelled 
to  assume  the  position  of  a  holder  of  it.  That  is  dependent  upon  her 
own  option,  guided  solely  by  her  irresponsible  judgment  as  to  what 
is  best  for  her  interests.  She  has  not  done  anything  to  change  her 
equitable  relation  to  it,  and  the  court  cannot  establish  an  unwilling 
connection  with  it  on  her  part  that  a  benefit  may  thereby  be  conferred 
upon  the  other  creditors  of  the  bankrupt.  But  if  she  were  a  holder 
of  it  as  a  security,  the  bankrupt  act  prescribes  the  mode  of  proceeding 
in  such  case,  and  the  penalty  for  refusal  to  account  for  it.  For  this 
reason  alone  the  prayer  of  the  bill  ought  to  be  refused. 

The  claim  set  up  against  John  Lloyd  is  not  cognizable  in  equity. 
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His  liability  is  parely  legal,  and  the  law  famished  a  plain  and  ade- 
quate remedy. 

Upon  the  whole  case  the  complainants  are  not  entitled  to  the  relief 
prayed,  and  the  bill  must  be  dismissed,  with  costs. 


Stevenson  v.  Matob  am  AiiDEBUEN  of  the  Citt  of  Ghit- 

TANUOOA. 
i(Hreuit  Oturt,  B.  D.  Ttnnesaee,  8.  D.    April  17, 1684.) 

Kabemeitt — RioHTS  Ikflibdlt  Rksbrted  bt  Ownkr  in  Stbebt  Dbdioatkd  *o 
A  City. 

The  municipal  sutliorities  of  a  town  cannot  deprive  tlie  owner  of  land,  wlio 
lias  simply  dedicated  to  the  public  an  easement  to  pass  over  it,  of  any  use  of 
the  land  dedicated  not  inconsistent  with  the  full  enjoyment  of  the  easement. 

In  Equity. 

Key  dk  Richmond,  for  complainant. 

H.  M.  Wiltse,  for  respondent. 

Key,  J.  Complainant  alleges  that  he  is  the  owner  of  a  parcel  of 
land  lying  on  the  Tennessee  river,  in  the  northern  part  of  the  city  of 
Chattanooga.  Three  of  the  streets  of  the  city — Market,  Broad,  and 
Chestnut — run,  as  he  insists,  to  this  land,  but  have  not  been  extended 
through  it  to  the  river.  He  says  that  for  many  years  he  has  used 
this  real  estate  as  a  wharf,  and  has  expended  large  sums  of  money 
in  preparing  and  improving  it,  and  keeping  it  in  repair,  for  the  par- 
poses  to  which  it  has  been  appropriated.  The  public,  for  many 
years,  have  used  it  as  a  wharf,  and  he  says  he  has  charged  and  re- 
ceived wharfage  for  all  such  goods  and  merchandise  as  have  been 
discharged,  from  vessels  navigating  the  river,  upon  the  wharf. 

It  appears  that  on  May  18,  1883,  the  corporate  authorities  of 
Chattanooga  passed  the  following  ordinance : 

An  ordinance  to  provide  for  defining  the  streets  of  the  city  at  the  Tennessee 
river,  and  to  make  it  a  misdemeanor  for  any  person  to  collect  wharfage 
within  the  limits  of  any  street. 

Section  1.  Be  it  ordained,  by  the  mayor  and  aldermen  of  the  city  of  Chat- 
tannuga,  that  the  city  engineer  shall  cause  stakes  or  monuments  to  be  set  so 
as  to  indicate  the  boundaries  of  streets  at  the  Tennessee  river. 

Sec.  2.  Be  it  further  ordained,  that  it  shall  be  a  misdemeanor  for  any  per- 
son or  company  or  incorporation  to  collect  wharfage,  or  in  any  way  interfere 
with  or  obstruct  the  discharge  of  cargoes  of  freight,  within  the  boundaries 
of  streets  as  so  indicated,  or  with  the  removal  of  same  after  it  is  discharged, 
on  any  pretense  or  claim  of  a  right  to  wharfage  on  such  freight. 

Sec.  3.  Be  it  further  ordained,  that  it  shall  be  a  misdemeanor  for  any  per- 
son to  charge  or  collect  any  wharfage  or  towage  for  the  landing  of  any  boat 
or  cr.aft  within  the  limits  of  any  street,  as  defined  by  the  stakes  or  monu- 
ments al)ove  provided  for,  or  in  any  way  to  interfere  with  the  landing  of 
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boats  or  the  discharge  of  their  cai|;oeB  within  such  streets,  on  iaj  daim  or 
pretext  of  a  right  to  collect  wharfage  or  towage. 

Sec.  4.  Be  it  further  ordained,  that  ary  person  convicted  of.  any  of  the  of- 
fenses herein  described  shall  be  subject  to  a  fine  of  not  less  than  ten  dollars 
nor  more  than  tif ty  dollars,  at  the  discretion  of  the  recorder,  for  each  and 
every  offense. 

Sec.  5.  Be  it  further  ordained,  that  this  ordinance  shall  take  effect  and  be  in 
force  from  the  date  of  its  passage. 

It  is  quite  evident  that  the  bomplaioani  never  conveyed  that  part 
of  this  property  claimed  for  the  streets  to  the  city,  or  that  the  city,  by 
any  authoritive  act,  had  appropriated  the  land  to  that  purpose,  or 
paid  complainant  its  valae.  Bat,  I  think,  it  is  equally  clear  that  the 
pablio  has  used  these  streets  and  regarded  them  as  snob.  Bnildings 
have  been  greeted  upon  the  blocks  aidjoining  them,  bnt  not  upon  the 
streets.  They  have  been  used  and  are  necesaaxy  as  approaches  to 
the  wharf,  and  to  close  them  would  virtually  cut  the  public  off  from 
the  wharf,  and  Market  street  leads  to,  and  for  many  years  has  been 
used  as,  an  approach  to  a  public  ferry.  Besides  all  this,  complainant, 
in  some  of  his  deeds  of  lease  and  conveyance,  has  described  the  prop- 
erty as  embracing  these  streets.  I  conclude,  therefore,  that  the  land 
occupied  by  these  streets  was  dedicated  by  complainant  to  that  use, 
or  the  public  has  become  entitled  so  to  use  them  by  prescription. 
But  this  use  is  a  mere  easement.  The  legal  title  remains  in  com- 
plainant; or,  if  not,  the  title  weuld  revert  to  him  were  the  streets  dis- 
continued, and  the  public  cease  to  use  them  as  public  highways.  The 
city  or  the  public  are  not  entitled  to  their  use  for  any  other  purpose. 
The  law  of  the  state  imposes  upon  the  defendant  the  duty  of  keeping 
these  streets  in  repair,  and  free  from  obstruction,  so  that  the  people 
may  pass  over  them  conveniently.  But  the  manifest  purpose  of  the 
ordinance  is,  not  to  open  and  improve  these  streets  for  travel,  but  it 
is  to  convert  the  termini  of  the  streets  at  the  river  into  wharves,  at 
which  boats  and  other  water-craft  may  land  and  discharge  their  car- 
goes without  the  payment  of  wharfage  or  other  charge.  The  effect  of 
the  ordinance  is,  after  the  complainant,  by  the  authority  of  the  city, 
had  established  and  improved  his  wharves,  and  opened  streets  to  them 
through  his  lands,  to  take  away  the  value  and  use  of  his  wharves,  by 
converting  the  streets  which  he  had  dedicated  to  the  public  for  one 
use,  to  another  and  different  purpose.  Substantially,  it  is  depriving 
him  of  the  use  of  his  property  without  compensation.  I  think  it 
plain  and  palpable  that  this  cannot  be  done.  If  the  defendant  allow 
freights  to  be  discharged  on  these  streets,  and  boats  to  be  landed  at 
them,  it  cannot  prevent  complainant  from  entering  thereon  and  col- 
lecting such  wharfage  as  the  law  and  ordinances  of  the  city  authorize. 
He  has  the  right  to  enter  upon  those  streets  to  collect  the  fees  or 
charges,  if  defendant  direct  or  permit  the  vessels  and  goods  to  land 
there.  He  has  parted  with  no  right  to  the  land  thus  used  as  streets, 
except  that  he  has  given  it  to  the  public  to  use  as  a  highway.  He 
has  not  given  to  the  city  or  the  public  the  right  to  use  it  as  a  free 
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wharf.  It  woald  be  inequitable  and  violative  of  his  constitutional 
rights,  both  state  and  federal,  thus  to  deprive  him  of  the  vafue  and 
use  of  his  property;  and  the  provisions  of  the  ordinance  referred  to, 
80  far  as  they  undertake  to  do  this,  are  void. 

The  defendant'  will  be  perpetually  enjoined  from  enforcing,  as 
against  the  complainant,  the  provisions  of  the  second,  third,  and  fourth 
sections  of  the  ordinance  of  May  18,  1883,  or  from  otherwise  pre- 
venting him  from  collecting  such  wharfage  as  he  may  be  entitled  to. 

The  court  being  of  the  opinion  that  defendant  is  liable  for  the 
amount  of  such  actual  wharfage  and  towage  as  complainant  has  been 
prevented  from  collecting  by  reason  of  the  provisions  of  the  ordinance 
mentioned,  the  clerk  of  this  court,  as  special  commissioner,  will  hear 
proof,  and  report,  at  as  early  a  day  as  convenient,  what  the  amount 
of  such  wharfage  atd  towage  is ;  bond  and  security  having  been  re- 
quired of  the  defendant  for  the  payment  thereof  at  the  commence- 
ment of  this  litigation,  upon  condition  that  defendant  failed  therein. 


(May  9, 1884.) 

Motion  for  an  Attachment  for  Disobedience  to  an  Injunction. 

Key  dk  Richmond,  for  complainant. 

H.  M.  WUtge,  for  respondent. 

Key,  J.  The  bill  was  filed  in  this  cause,  alleging  thai  respondent, 
without  authority,  had  run  Market,  Broad,  and  Chestnut  streets 
through  his  wharf  property  to  the  Tennessee  river;  had  ordained  that 
steam-boats  and  other  water-craft  might  land  at  the  ends  of  these 
streets  and  discharge  their  cargoes  upon  the  streets,  and  has  pre- 
vented complainant's  agents  from  entering  thereon  to  collect  wharf- 
age. A  decree  was  but  a  few  days  ago  pronounced  in  the  cause,  de- 
claring that  the  streets  named  had,  by  dedication,  been  extended  to 
the  river,  and  the  public  had  an  easeitient  therein, — that  is,  to  use 
them  as  streets, — but  that  respondent  could  not  prevent  complainant 
and  his  agents  from  entering  upon  these  streets  and  collecting  wharf- 
age upon  such- merchandise  as  might  be  discharged  thereon;  and  re- 
spondent was  enjoined  from  doing  so.  Defendant  now  seems  to  have 
changed  front,  and  has  declared  that  boats  shall  not  land  and  load 
and  unload  their  cargoes  at  and  upon  these  streets,  and  has  arrested 
the  master  of  a  boat  who  has  done  so.  This,  complainant  alleges,  is 
a  violation  of  the  injunction,  and  he  has  asked  that  the  mayor  of  the 
city,  by  whose  order  the  arrest  was  made,  be  attached  for  contempt. 

Whatever  bearing  the  decree  may  have  on  the  present  attitude  of 
the  parties,  it  cannot  be  said  that  the  point  involved  in  this  conten- 
tion was  explicitly  decided  in  the  original  cause,  and  hence  there  is 
no  ground  for  the  attachment  asked;  but  as  the  decree  allqded  to  is 
not  final,  and  as  the  parties  desire  a  construction  of  its  terms  in  so 
far  as  the  present  state  of  the  case  is  concerned,  and  as  the  petition 
and  answer  raise  the  question,  we  may  as  well  do  so. 
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It  must  be  remembered  that  the  parties  are  in  a  court  of  equity. 
It  has  already  been  decided  that  respondent  had  no  right  to  throw 
open  the  streets  above  mentioned  as  wharves,  and  to  prevent  com- 
plainant from  collecting  wharfage  upon  them.  Without  any  change 
of  circumstances,  or  any  difiFerenoe  in  the  condition  of  things  in  the 
neighborhood  of  the  property,  the  streets  are  closed  against  the  land- 
ing of  boats  and  the  discharge  of  freights.  The  position  of  things  is 
reversed,  and  for  no  apparent  reason,  except  that  the  streets  are  not 
allowed  to  be  banrred  against  the  entrance  of  complainant.  So  soon 
as  they  are  opened  to  him  they  are  closed  against  boats  and  freight. 
This  is  personal  legislation,  if  it  may  be  called  legislation,  intended 
to  operate  against  the  complainant.  If  its  purpose  be  to  injure  and 
destroy  his  property  or  its  value,  it  is  but  a  continuation  of  the  object 
already  expressly  enjoined,  and  should  not  be  tolerated  unless  the 
action  of  respondent  is  authorized  by  law. 

It  should  be  Itept  in  mind  that  respondent  has  paid  nothing  for 
these  streets,  so  far  as  they  extend  through  complainant's  property. 
He  converted  his  property  into  a  wharf  and  allowed  the  streets  to  run 
through  it  so  that  the  public  might  reach  the  wharf  and  the  river. 
There  is  no  Sther  use  for  these  streets  except  for  the  ferry  on  Market 
street.  The  city  has  never  marked  out  and  graded  these  streets  as 
such.  Broad  street  cannot  be  traveled  for  a  considerable  distance 
before  the  wharf  is  reached.  So  undefined  and  unknown  were  the 
bonndaries  of  this  portion  of  the  streets  that  respondent,  on  the  eight- 
eenth day  of  May,  1883,  provided  by  ordinance  "that  the  city  engi- 
neer shall  cause  stakes  or  monuments  to  be  set  so  as  to  indicate  the 
boundaries  of  the  streets  at  the  Tennessee  river,"  and,  as  already 
stated,  appropriated  that  section  of  the  streets  to  free  wharves.  The 
respondent  did  not  then  consider  that  it  was  necessary  to  open  the 
streets,  but  it  provided  that  they  should  be  defined  and  marked  so 
that  the  public  might  use  them  as  wharves.  Now  that  they  cannot 
be  so  used  they  are  thrown  open,  and  boats  and  goods  warned  away 
from  them.  These  streets,  except  Market,  and  the  wharf  are  pre- 
cisely alike  in  grade,  in  appearance,  in  construction,  and  in  all  other 
respects.  They  arealike  open  to  travel.  Tebicles  pass  over  the  wharf 
just  as  they  do  the  streets,  and  there  is  nothing  to  indicate  where 
one  begins  or  the^other  ends,  unless  it  be  the  stakes  provided  for  by 
the  ordinance  of  May  18,  1883.  The  public  have  used  the  streets 
and  the  wharf  indiscriminately,  and  for  many  years,  and  such  use  is 
the  most  convenient  that  can  be  made  consistent  with  the  objects  to 
which  the  property  has  been  devoted.  No  new  public  necessity  or 
convenience  has  arisen  to  be  met  by  a  change  in  the  character  of  the 
property.  It  was  made  into  a  wharf  and  the  streets  dedicated  to  its 
use  as  such.  The  city  was  not  bound  to  accept  the  property,  and 
has  not  done  so  by  any  formal  act,  unless  the  ordinance  of  May  18, 
1883,  be  considered  such  formal  acceptance,  and  that  act  was  in  der- 
ogation of  the  original  object  of  the  dedication.     It  is  only  by  long 


Digitized  by 


Google 


590  FEDBRAL   BEPOBTBB. 

user  that  snob  acceptance  can  be  presnmed,  and  that  user  bas  been 
'  consistent  with  the  original  purpose. 

At  common  law,  a  dedication  does  not  pass  a  fee  or  freehold  in  the 
soil,  nor  give  any  right  to  the  profits  of  the  soil.  It  only  serves  as 
an  estoppel  in  pais  to  the  owner  of  the  soil  to  assert  any  rights  of 
possession  inconsistent  with  the  enjoyment  of  the  uses  to  which  the 
dedication  was  made.  Washb.  Easem.  220.  A  dedication  may  be 
made  without  writing  by  act  in  pais  as  well  as  by  deed.  It  is  not  at 
all  necessary  that  the  owner  should  part  with  the  title  which  he  has, 
for  dedication  has  respect  to  the  possession,  and  not  the  permanent 
estate.  Its  effect  is  not  to  deprive  a  party  of  his  land,  but  to  estop 
him,  while  the  dedication  continues  in  force,  from  asserting  that 
right  of  exclusive  possession  and  enjoyment  which  the  owner  of  prop- 
erty ordinarily  has.  Where,  as  in  the  case  of  a  highway,  the  public 
acquire  but  a  mere  right  of  passage,  the  owner,  who  makes  the  dedi- 
cation, retains  a  right  to'  use  the  land  in  any  way  compatible  with 
the  full  enjoyment  of  the  public  easement.  Id.  216 ;  Himter  v.  Trus- 
Ues,  6  Hill,  411;  TaUmadge  v.  East  River  Bank,  26  N.  Y.  108;  Du- 
buque T.  Moloney,  9  Iowa,  456.  The  public  takes  no  more  than  the 
owner  gives.  Where  a  plat  of  land  has  been  dedicated  as  a  public 
square,  the  authorities  of  the  town  were  prohibited  from  making  use 
of  the  land  for  purposes  inconsistent  with  its  use  as  a  public  square. 
Abbott  V.  MiUt,  3  Vt.  621;  StaU  y.  Catlin,  Id.  530;  Pomeroy  v.  MiUt, 
Id.  279 ;  Cincinnati  v.  White's  Lessees,  6  Pet.  431.  It  follows  that 
the  municipal  authorities  cannot  deprive  the  owner  of  land,  who  baa 
simply  dedicated  to  the  public  an  easement  to  pass  over  it,  of  any  aae 
of  the  land  dedicated  not  inconsistent  with  the  full  enjoyment  of  the 
easement. 

In  this  case  the  result  deducible  from  the  foregoing  principles  has 
been  admitted  and  strengthened  by  respondent's  action.  May  4, 
1870,  respondent  passed  the  following  preamble  and  resolution : 

"Whereas,  doubts  exist  in  the  minds  of  some  as  to  whether  the  right  of 
wharfage  on  the  river  front  in  Chattanooga  belongs  to  the  corporation  or  to 
the  owners  of  the  fee  in  the  soil,  such  doubts  being  calculated  to  embarrass 
and  delay  the  improvement  of  the  wharves  necessary  to  accommodate  the  trade 
of  the  town  and  increase  its  commerce;  and,  whereas,  the  owners  of  the  fee 
have  retained  possession  of  the  river  banlcs  ever  since  the  establishment  of 
the  town,  insisting  upon  their  rigl»t  of  ownership  of  the  wharves,  and  still 
contending  for  the  same;  and,  whereas,  in  the  opinion  of  the  boari  of  mayor 
and  alderman,  the  rights  of  wharfage  belong  to  the  owners  of  the  fee,  sub- 
ject only  to  the  usual  control  as  to  rates  of  charges,  kind  of  improvements 
to  be  made,  etc.:  It  is,  therefore,  in  order  to  put  the  question  at  rest, — 

"Resolved,  by  the  mayor  and  alderman  of  the  town  of  Chattanooga,  that 
they  do  hereby  renounce  all  claim  to  the  ownership  of  the  wharves  within  the 
corporation,  reserving  the  right  to  keep  the  same  open  as  wharves  in  com- 
mercial towns  may  lawfully  be  kept  open,  to  regulate  tolls,  charges  about 
landing,  and  such  other  legal  supervision  and  control  as  may  be  legally  ex- 
ercised over  wharves  which  belong  to  individuals." 

Chattanooga  Ordinances  263. 
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This  does  not  purport  to  surrender  any  right  the  citj  bad,  but  must 
be  regarded  as  a  high  character  of  testimony  in  the  shape  of  a  sol- 
emn and  deliberate  admission  as  to  complainant's  right  to  wharfage. 

Market  street  differs,  in  one  respect,  from  Broad  and  Ghestnnt.  It 
is,  and  for  many  years  it  has  been,  nsed  as  an  approach  to  a  public 
ferry.  This  ferry  is  not  at  the  foot  of  the  street,  but  above  it,  and 
the  east  side  of  Market  street  has  been  used  to  go  to  and  from  this 
ferry.  The  end  of  the  street  ending  on  the  river  has  been  a  landing 
for  steam-boats  and  other  water-craft,  at  which  goods  have  been  dis- 
charged from  and  loaded  upon  them.  There  has  been  no  other  use 
for  this  part  of  the  street,  except  for  the  period  daring  which  a  mili- 
tary bridge  crossed  the  river  at  that  point.  There  is  no  other  use  for 
it  now.  Like  Broad  and  Chestnut,  it  runs  to  the  river  and  stops 
there.  It  meets  nothing  but  water-craft  plying  up  and  down  tb^  river, 
and  carries  to  and  from  it  nothing  but  the  people  and  freights  com- 
ing and  going  up  and  down  the  river.  There  is  no  inconsistency  in 
its  use  as  a  landing  for  boats  and  freights,  and  by  the  public  in  a  full 
and  free  use  of  the  easement  of  passing  over  it  to  and  from  the  river 
and  its  boats. 

On  May  22,  1867,  the  city  passed  an  ordinance  providing — 
"That  tlie  two  ferry  landings  within  the  corporate  limits  of  the  city  shall  be 
and  are  hereby  established  and  located  as  follows:  The  upper  ferry  landing 
shall  be  above  the  foot  of  Market  street,  and  as  near  thereto  as  convenient  for 
the  free  passage  and  use  of  the  ferry-boats,  so  as  not  to  interfere  with  the 
piers  of  the  destroyed  military  bridge.  The  other  ferry  landing  shall  be  im- 
mediately below  the  paved  wharf  known  as  the  steam-boat  landing.  All  ferry- 
boats are  i-equired  to  land  and  discbarge  passengers  and  property  at  one  of 
the  ferry  landings  hereby  established.  Steam-boats  are  hereby  required  to 
land  between  the  ferry  landings."    Chattanooga  Ordinances,  265. 

This  includes  the  streets  in  controversy. 

From  these  regulations  it  appears  that  the  city,  up  to  the  passage 
of  the  ordinance  which  led  to  this  litigation,  had  made  no  distinction 
between  the  use  of  the  streets  and  of  the  wharf  upon  the  river  front, 
and  not  only  permitted,  but  required,  that  boats  should  land  between 
the  ferry  landings,  leaving  them  free  to  choose  the  point  of  landing 
BO  as  not  to  obstruct  the  ferries,  withoat  regard  to  streets. 

So  far  as  that  portion  of  Market  street  is  concerned  which  has  been 
used  as  an  approach  to  the  upper  ferry,  the  city  has  the  right  and 
power  to  prevent  its  obstruction ;  but  this  part  of  the  street  does  not 
extend  to  the  river,  as  the  ferry  is  above  the  foot  of  Market  street. 
Nor  can  it  be  denied  that  the  city  has  the  power  to  protect  and  pre- 
serve the  easement  given  to  the  public  by  complainant.  It  may  pre- 
vent his  inclosure  of  the  streets,  or  his  obstruction  of  them  in  any- 
wise inconsistent  with  their  free  and  full  use,  but  it  has  no  power  to 
prevent  his  use  of  them  in  a  manner  consistent  with  the  purpose  to 
which  they  were  dedicated,  and  especially  when  the  usage  of  years, 
many  of  them,  has  confirmed  and  approved  of  that  dedication.  Should 
the  changes  and  necessities  of  the  future  lead  to  other  means  of  in- 
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gress  and  egress  in  this  part  of  the  city,  should  it  become  necessary  to 
establish  other  ferries,  or  to  build  bridges  across  the  river,  whether 
the  streets  mentioned  may  be  used  for  such  purposes  it  is  not  expected 
that  we  should  now  decide,  as  the  question  has  not  arisen,  and  may 
neyer  arise.  Our  determination  of  the  controversy  must  be  controlled 
by  things  as  they  have  been  and  are,  so  far  as  they  affect  it. 

I  conclude  that  complainant  and  all  others  have  the  right  to  land 
and  discharge  cargoes  in  Market, -Broad,  and  Chestnut  streets,  at  the 
water's  edge,  and  that  respondent  has  not  the  authority  to  prevent  it. 
But,  so  far  as  Market  street  is  concerned,  this  right  to  land  must  be 
so  exercised  as  not  to  obstruct  the  way  to  and  from  the  upper  ferry. 


Hbntz  and  another  v.  Jewell. 
'Circuit  Court,  S.  D.  Mississippi.    Junn  Term,  1881.) 

1.  Contract  for  Fdture  Demvert— VALrDiTT. 

To  render  a  contract  for  the  future  dolivery  of  commodities  invalid  there 
must  at  the  time  of  its  creation  be  a  tnutuil  understanding  between  the  parties 
that  no  delivery  is  to  be  made,  but  the  difference  between  the  coalract  price 
and  the  market  price  at  the  time  fixed  for  delivery  paid. 

2.  Sake — Promissort  Note— Oonsideration. 

Where  the  consideration  for  promigsorv  notes  is  money  advan'-ed  under  con- 
tracts for  future  delivery  of  cotton,  and  oommissions  thereon,  the  nottis  are 
valid. 

At  Law. 

R.  S.  Buck  and  E.  D.  Clark,  for  plaintiffs. 

W.  L.  Nugent  and  T.  A,  McWillie,  for  defendant. 

Hill,  J.  The  questions  of  fact  as  well  as  of  law  are  by  written 
stipulation  submitted  to  the  court  upon  the  pleadings  and  evidence. 
The  suit  is  brought  to  recover  the  amount  due  upon  two  promissory 
notes, — one  dated  November  1,  1879,  for  the  sum  of  $4,727.27,  paya- 
ble 90  days  after  date,  and  the  other  dated  November  15,  1879,  for 
$4,727.26,  payable  at  90  days,  and  both  signed  "J.  D.  Jewell  &Bro." 
The  declaration  alleges  that  W.  A.  Jewell,  the  defendant,  was  a  mem- 
ber of  the  firm  of  J.  D.  Jewell  &  Bro.,  and  one  of  the  makers  of  said 
notes. 

One  of  the  defenses  set  up  against  a  recovery  upon  these  notes, 
and  the  only  one  that  demands  special  attention,  is  want  of  consid- 
eration, the  averment  of  the  plea  being  that  the  notes  were  given  to 
the  plaintiff  for  money  advanced  by  them  to  pay  losses  sustained  by 
Jewell  &  Bro.  in  dealing  in  what  is  known  as  "cotton  futures;"  that 
is,  contracts  for  the  sale  or  purchase,  of  cotton  to  be  delivered  at  a 
future  day,  and  that  the  contracts  were  gambling  contracts. 
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The  qaestion.  raised  by  this  defense  is  one  of  no  little  interest,  as 
these  cotton  contracts  are  becoming  so  numerous  and  of  such  im- 
menBe  proportions;  still,  as  I  understand  the  rules  by  which  they 
are  to  be  governed,  they  are  simple,  and  not  difficult  of  application. 

First,  a  contract  for  the  sale  of  cotton,  grain,  or  other  commodity 
at  a  given  price,  to  be  delivered  at  a  future  time,  is  valid  and  bind- 
ing, and  each  party  is  entitled  to  enforce  the  contract  against  the 
other;  and,  in  case  of  failure,  to  recover  damages  for  non-perform- 
ance. When  it  is  a  porchase  for  resale,  or  the  article  can  be  im- 
mediately supplied  by  purchase  in  the  market,  then  the  damages 
consist  in  the  difference  between  the  sum  contracted  for  and  the 
market  price  of  the  commodity  at  the  time  for  delivery.  But  if  it  is  an 
article  which  the  purchaser  specially  needs,  and  cannot  supply  with- 
out delay  and  additional  expense,  then  such  an  amount  as  will  "make 
him  whole"  is  the  measure  of  damages.  If,  according  to  the  con* 
tract  between  the  parties  when  made,  either  may  demand  a  strict 
compliance  when  the  time  for  performance  arrives,  then  the  contract 
is  valid,  even  though  one  of  the  parties  may  secretly  intend  at  the 
time  not  to  comply,  if  such  non-performance  is  not  agreed  to  by  the 
other  contracting  party  at  the  time  of  the  contract.  In  other  words, 
to  render  the  contract  invalid,  there  must,  at  the  time  of  its  creation, 
be  a  mutual  understanding  between  the  parties  that  no  delivery  is  to 
be  made,  but  only  the  difference  in  prices  paid. 

Bespeotable  authorities  hold  that  when  the  contract  is  in  writing, 
and  such  understanding  is  not  expressed,  that  parol  testimony  is  in- 
admissible to  establish  it.  Such  are  the  contracts  proven  in  thia 
case;  that  is,  there  was  no  agreement  for  non-delifery;  and,  if  this 
rule  is  applied,  it  will  cut  off  this  defense.  [ 

There  is,  however,  no  suflScient  proof  in  this  case,  irritten  or  verbal, 
to  show  that  no  delivery  was  to  be  made,  but  only  .differences  paid. 
To  sustain  the  positions  above  stated,  reference  is  made  to  Lehman 
V.  Straasberger,  2  Woods,  564;  Clarke  v.  Fuss,  7  Biss.  540;  Porter  v. 
Viets,  1  Biss.  177;  Kingsbury  v.  Kirwan,  77  N.  Y.  612. 

The  notes  were  not  given  in  payment  for  balances  upon  these  cot- 
ton contracts,  but  for  money  advanced  by  plaintiffs  to  pay  the  differ- 
ences on  contracts  made  by  them  upon  the  orders  of  J.  D.  Jewell  & 
Bro.,  and  for  commissions  as  brokers  in  making  said  contracts;  con- 
sequently the  same  rules  do  not  apply  as  those  between  the  contract- 
ing parties, — the  plaintiffs  being  only  agents  and  brokers  advancing 
the  money,  and  having  no  interest  in  the  contracts  themselves.  The 
notes  were  given  after  the  money  was  paid  and  the  services  per- 
formed; consequently  there  is  no  public  policy  to  be  subserved  by 
denying  the  plaintiffs  the  money  they  have  advanced  and  compensa- 
tion for  the  services  performed.  This  position  is  sustained  by  the 
case  of  Lehman  v.  Strassberger,  which  is  similar  in  its  facts  to  the 
present  case.  I  am  satisfied  that  plaintiffs  are  entitled  to  judgment 
v.20,no.9— 38 
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against  defendant  for  the  amotint  of  the  notes  sned  upon  and  inter- 
est.    Jadgment  accordingly. 

See  Melchert  y.  Amertoan  Union  Tdegraph  Co.  11  Fed.  Rep.  193,  and  note, 
201;  Union  Nat.  Bank  of  Chicago  t.  Carr,  15  Fed.  Bkp.  488;  Cobb  v.  Prell, 
Id.  774;  Jackson  v.  Foot,  12  Fed.  Bep.  37;  Bryant  v.  Watem  Union  Tel- 
egraph Co.  17  Fed.  Bep.  826;  Jrwin  v.  Williar,  4  Sup.  Ct.  Bep.  160.— [Ed. 


Habdhan  and  others  v.  Fibehen'b  Ins.  Co.* 
Oirowit  Court,  E.  D.  LotUsiaTui.  ^  April  28, 1884. 

1.  FraB  iHBinuHCB— DouBiiB  OccuTAHOT — SnppRBgRion'— Ircreasb  Of  Risk. 

If  the  occupancy  by  two  tenants  rather  than  by  one  increased  the  risk,  and 
there  had  been  a  failure  to  disclose  that  material  fact,  the  policy  was  void ; 
but  if  the  fact  of  the  additional  occupancy  did  not  increase  the  risk,  there  was 
no  suppression  which  was  material,  and  the  policy  was  valid.  The  test  of 
materiality  is  whether  the  disclosure  of  the  fact  would  have  influenced  the  rate 
of  premium.  This  question  was  one  of  fact  and  not  of  law,  and  was  properly 
left  to  the  jury. 

2.  Weight  of  Bvidbnob. 

Where  the  questiqn  to  be  dealt  with  by  the  juiy  is  one  for  practical  judg- 
ment, and  one  witnass  was  sworn  upon  one  side,  and  seven  equally  competent 
upon  the  other,  and  the  finding  of  tne  jury  is  sustained  by  the  majority  of  the 
witnesses,  the  verdict  will  not  be  disturbed,  even  where  the  evidence  of  the 
single  witn^a  opposed  to  the  majority  seems  more  correct  to  the  court. 

At  Law.     On  motion  for  new  trial. 

E.  D.  White,  for  plaintiffs. 

Geo.  H.  Braughn,  Chat.  F.  Buck,  and  Max.  D'mklespeU,  for  defend- 
ant. 

Billings,  J.  This  oanse  is  submitted  on  a  motion  for  a  new  trial. 
The  action  is  on  a  policy  of  insurance.  Tbe  defense  was  that  there 
had  been  a  suppression  of,  or  a  failure  to  disclose,  a  material  fact. 
The  fact  insisted  on  as  material  was  that  one  story  of  the  large  build- 
ing in  which  plaintiffs'  insured  stock  was  situated,  was  occupied  by 
the  manufacturers  of  washing-machines,  the  insurance  being  on 
plaintiffs'  stock  and  materials  as  manufacturers  of  pianos,  and  the 
answer  of  the  plaintiffs  to  defendant's  questions  failing  to  disclose 
that  there  was  any  tenant  in  the  building  occupied  by  them  other  than 
themselves.  The  evidence  established  that  the  business  of  manufac- 
turing "washing-machines"  was  certainly  no  more  hazardous  than 
that  of  the  manufacturing  of  pianos.  The  point  urged  by  the  defense 
was  that  tbe  fact  that  two  tenants  occupied  different  portions  of  a 
building  create^  an  increased  risk  for  goods  or  property  situated  in 
the  building,  as  compared  with  the  risk  for  the  same  goods  when  the 
building  was  occupied  by  the  owner  of  the  goods.     The  court  charged 

1  Reported  by  Joseph  P.  Hornor,  Esq.,  of  the  New  Orleans  bar. 
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the  jury  that  if  the  occupatioa  by  two  tenants  rather  than  by  one  in- 
ereaaed  the  risk,  then  there  had  been  a  failare  to  disclose  a  material 
fact,  and  the  policy  was  void ;  bat  that  if,  uu  the  other  hand,  the  fact 
of  the  additional  oooupation  did  not  increase  the  risk,  there  was  no 
suppression  which  was  material,  and  the  policy  was  valid;  and  that 
the  test  of  materiality  was  whether  the  disclosure  of  the  fact  would 
have  influenced  the  rate  of  premium.  . 

The  two  points  urged  by  the  defendant's  counsel  are  (1)  that  the 
question  was  one  of  law  and  not  of  fact;  and  (2)  that  the  weight  of 
evidence  was  so  great  in  favor  of  the  materiality  of  the  fact  in  ques- 
tion, that,  even  if  the  question  was  properly  left  to  ^e  jury,  their  ver- 
dict should  be  set  aside. 

1.  I  think  the  question  here  presented  was  one  of  fact,  and  not  for 
legal  inference,  and  the  question  was  properly  left  to  the  jury.  Ang. 
Fire  &  Life  Ins.  Co.  §  185;  hTLandhan  v.  Universal  Ins.  Co.  1  Pet. 
170,  188. 

2.  As  to  the  weight  of  the  evidence,  the  defendants  called  I.  N. 
Marks,  Esq.,  again,  who  testified  most  clearly  and  positively,  as  an 
expert,  that  the  twofold  tenancy  increased  the  risk  and  rate  of  pre- 
mium. If,  as  had  been  my  impression  up  to  the  argument  of  this 
motion,  Mr.  Mark's  testimony  stood  alone  on  this  question,  or  if  it  had 
been  met  by  merely  one  witness,  I  should  have  granted  this  motion 
and  directed  a  new  trial,  as  it  seems  to  me  that  the  reasons  given 
by  Mr.  Marks  are  well  founded.  But  the  record  contains  the  testi- 
mony of  seven  other  witnesses,  all  of  them  experts,  who  testify  under 
commissioner  as  follows :  Question  H.  "As  an  expert,  what  is  your 
opinion  as  to  the  effect  produced  on  the  risk,  on  a  piano  manufactur- 
ing establishment,  by  the  occupancy  and  use  of  one  story  or  a  portion 
of  the  building  by  a  washing-machine  factory?"  (1)  To  this  ques- 
tion John  L.  Douglass  answers:  "The  risk  would  be  lessened  rather 
than  increased."  (2)  Edgar  A.  HoUey  answers :  "None  whatever." 
(3)  David  8.  Eetohnm  answers:  "None;  it  would  not  increase  the 
hazard."  (4)  Vincent  Tilgon  answers:  "None;  it  would  not  in- 
crease the  risk."  (5)  Thomas  Bowland  answers:  "It  would  not  af- 
fect it  at  all."  (6)  John  Edgar  Phillips  answers:  "No  effect,  except 
that  we  always  prefer  one  tenant."  And  (7)  Benjamin  Durham 
answers :  "Does  not  add  to  the  risk;  has  no  effect  on  it." 

The  question  dealt  with  by  the  jury  is  one  for  practical  judgment, 
to  be  decided  in  part  upon  inferences  from  knowledge  of  human 
experience,  and  is  also  in  part  properly  to  be  testified  about  by  wit- 
nesses who  are  specially  conversant  about  the  matter  of  taking 
risks.  An  examination  of  the  testimony  shows  that  seven  witnesses 
testified  as  to  this  matter  in  the  negative  and  one  witness  in  the  af- 
firmative. The  jury  in  their  verdict  followed  the  testimony  of  the 
seven  witnesses,  though  the  question  submitted  is  one  upon  which  any 
individual  might  form  a  satisfactory  opinion,  and  upon  which  the  opin- 
ion of  Mr.  Marks  seems  to  me  as  more  correct  than  that  of  the  seven 
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who  differed  from  bim.  Nevertheless,  it  is  a  qnestfon  as  to  the  rate 
which  insurers  would  charge,  and  upon  which  the  jury  could  also  for 
themselves  form  a  satisfactory  opinion,  and  since  their  finding  is  sus- 
tained by  such  a  majority  of  the  witnesses  interrogated  on  the  sub- 
ject, I  am  of  opinion  that  the  verdict  should  not  be  disturbed. 
The  motion  is  denied. 


GotJOHBB  V.  NOBTHWESTEBN   TbaTBUNO   Mbn's   Ass'm. 
{Oireua  CovH,  B.  D.  Wiicontin.    Hatch  21, 1884.) 

1.  IHSVBAKCB — RBPRB8BNTATI0NS — GoOD   HbALTH. 

A  representation  by  an  Applicant  for  innurance  that  be  is  In  possession  of 
good  liealth,  meanj  that  he  is  free  from  apparent  sensible  disease,  and  uncoa- 
BCious  of  any  derangement  of  important  organic  functions. 

2.  Bake — Hbvbre  Illness. 

"  Severe  illness  "  means  such  as  has,  or  ordinarily  does  have,  a  permanent, 
detrimental  effect  upon  the  physical  system. 

8.   8aM£)— MlBKEPRBSBNTATION — iMTBNTIOTir. 

&.  false  answer,  made  without  qualification,  to  an  Inquiry  as  to  s  matter  of 
fact,  annuls  the  contract  of  insurance,  whether  the  reply  is  designed^  untrue 
or  not. 

At  Law. 

Mr.  Hanson  and  D.  8.  Wegg,  for  plaintiff. 

Jenkifu,  Winkler  dt  Smith,  for  defendant. 

Dyer,  J.,  (eliarging  jvry.)  The  defendant  is  a  corporation,  created 
for  the  purpose  of  paying  a  fund  to  and  protecting  the  families  of 
those  of  its  members  who  may  be  removed  by  death.  It  is  provided 
by  the  constitution  of  the  association,  which  i9  in  evidence,  that 
any  man  of  good  moral  charaoter  and  in  good  general  health,  and 
not  over  40  years  of  age,  who  at  the  time  of  his  application  is,  and 
for  one  year  immediately  prior  thereto  has  been,  engaged  as  a  trav- 
eling salesman,  traveling  buyer,  or  traveling  agent  for  any  wholesale 
house,  company,  or  corporation,  is  eligible  to  membership  in  the 
association.  All  applications  for  membership  are  referred  to  the 
board  of  directors  of  the  association,  who  may  require  such  proof  as 
to  them  may  seem  proper,  as  to  the  applicant's  qualifications  and 
eligibility.  All  applicants  are  required  to  furnish  a  medical  certifi- 
cate, and  by  one  of  the  rules  it  is  required  that  applicants  shall  pass 
a  medical  examination.  Admission  to  membership  involves  the  pay- 
ment of  an  initiation  fee  of  five  dollars,  and  also  the  further  sum  of 
two  dollars  for  first  assessment.  The  constitution  also  provides  that 
it  shall  be  the  ^oty  of  the  board  of  directors  to  take  a  general  super- 
v^ion  of  the  business  of  the  association,  to  decide  on  all  applieationa 
foT  membership  and  on  all  proofs  of  death,  and  order  assesaments  to 
pay  death  losses.     Upon  suitable  proof  of  the  death  of  fuiy  member 
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of  the  asaociaiion,  the  board  of  directore  are  required  to  pay,  of  the 
amount  collected  by  assessment  of  %2  upon  each  member,  a  sum  not 
to  exceed  $5,000  to  the  person  previously  designated  by  the  deceased, 
upon  his  application  for  membership,  upon  the  books  of  the  associa- 
tion, or  by  bis  last  will  and  testament.  Thus,  as  is  apparent,  the 
benefit  of  a  species  of  life  insurance  is  secured  to  the  members  of 
the  association. 

On  the  thirtieth  day  of  December,  1881,  M.  G.  (Voucher,  since  de- 
ceased, made  apphoation  for  membership  in  this  association.  He 
certified  in  his  application  that  he  was  a  traveling  man ;  that  he  would 
comply  with  all  the  requirements  of  the  constitution  and  by-laws  of 
the  association;  that  he  had  answered  all  of  the  questions  accompany- 
ing his  application  honestly  and  truthfully;  and  he  thereby  agreed 
that  any  misstatement  or  concealment  of  any  fact  that  would  impair 
the  interests  of  the  associatios,  by  him,  should  annul  all  claims  that 
he  or  his  heirs  or  assigns  might  have  to  any  benefit  arising  from  his 
connection  with  the  association.  Accompanying  bis  application  were 
certain  questions  addressed  to  the  applicant,  and  answered  by  him, 
among  which  were  the  following :  Question  10.  "Are  you  now  in  good 
health,  and  do  you  usually  enjoy  good  health  ?"  To  which  his  answer 
was,  "Yes."  Q.  22.  "Is  there  any  fact  relating  to  your  physical  con- 
dition, personal  or  family  history  or  habits,  which  has  not  been  stated 
in  the  answers  to  the  foregoing  questions,  and  with  which  the  asso- 
ciation ought  to  be  made  acquainted  ?"  To  which  he  answered,  "  No. " 
In  his  application  the  deceased  named,  as  the  person  to  whom  he  de- 
sired his  death  loss  paid,  his  wife,  Florette  A.  Goucher,  the  plaintiff 
in  this  suit.  As  part  of  the  application,  two  persons,  members  of  the 
association,  certified  aibong  other  things  that  they  were  well  acquainted 
with  Mr.  Goucher,  and  that  he  was  then  in  good  health.  It  appears 
further  that  when  the  deceased  made  his  application  for  membership 
he  submitted  to  a  medical  examination  by  Dr.  Thomdike,  medical 
examiner  for  the  association  in  Milwaukee,  and  certain  questions  per- 
taining to  such  examination  were  answered  by  Dr.  Thomdike,  among 
which  are  the  following :  Question  7.  "Has  he  now  or  has  he  had  any 
disease  of  the  stomach,  liver,  spleen,  kidneys,  intestinal  canal,  or 
urinary  organs?"  To  which  the  doctor  answered,  "No^"  Q.  11, 
"Has  the  party  ever  had  any  severe  injury  or  illness?"  To  which  the 
answer  was,  "Typhoid  fever  in  1866."  Further,  as  part  of  question 
11:  "If  80,  has  it  had  any  perceptible  effect  on  his  constitution?" 
Answer,  "No."  The  testimony  of  Dr.  Thomdike  tends  to  show  that 
be  made  these  answers  upon  personal  examination  of  the  applicant, 
and  upon  information  then  furnished  him  by  the  applicant.  The  ap- 
pUeation  of  the  deceased,  and  the  certificates,  questions,  answers,  and 
report  of  medical  examination,  are  in  evidence.  It  appears  that  the 
application  of  Mr.  Goucher  was  approved  by  the  board  of  directors  of 
the  association,  and  he  was  admitted  to  membership  on.  the  seventh 
day  of  January,  1882.     On  the  twelfth  day  of  September,  1882,  he 
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died,  and  thereafter  proofs  of  death  were  delivered  to  the  defend- 
ant. Payment  of  the  insurance  not  being  made,  this  sait  was  brought 
by  the  plaintiff,  as  the  beneficiary  designated  in  the  application  for 
membership,  to  recover  the  amount  of  the  death  loss,  which  is  alleged 
to  be  $5,000.  The  question  is,  is  she  entitled  to  recover  ?  and  that 
depends  upon  whether  the  several  questions  which  I  have  enumerated 
were  tmthfnlly  answered.  This  is  conceded  by  the  plaintiff,  it  being 
expressly  admitted  by  her  counsel  that  these  questions  and  answers 
relate  to  facts  material  to  the  risk  which  the  defendant  was  asked  to 
inenr. 

Some  testimony  has  been  offered  by  the  plaintiff  in  support  of  the 
contention  that  by  applying  for  additional  proofs  of  the  health  of  the 
insured  after  the  original  proofs  of  death  were  made,  and  by  accept- 
ing from  the  plaintiff  the  amount  of  a  death  loss  assessment  after  the 
death  of  the  insured,  the  defendant  is  now  estopped  to  set  up  the  de- 
fenses to  this  action  which  it  has  interposed;  but  this  claim  is  not 
insisted  upon,  and  by  waiver  of  the  same  the  sole  issue  in  the  case 
for  yon  to  determine  is,  were  the  answers  to  the  questions  referred  to 
true  or  untrue  ?  And  it  is  further  agreed  by  counsel  for  the  plaintiff 
that  the  answers  to  questions  7  and  11  in  the  medical  examination 
shall  be  regarded  and  treated  as  the  pergonal  answers  of  the  insured, 
M.  C.  Goucher. 

The  first  question  answered  by  the  applicant,  in  his  application  for 
membership,  to  be  considered  by  you,  relates  to  the  health  of  the  de- 
ceased on  the  thirtieth  day  of  December,  1881.  He  was  asked :  "Are 
you  now  in  good  health,  and  do  you  usually  enjoy  good  health  ?"  He 
answered,  "Yes."  It  is  contended  by  the  defendant  that  this  was  not 
a  truthful  answer;  that  he  was  not  then  in  good  health,  but,  on  the 
contrary,  was  at  that  time  suffering  from  disease  of  the  liver,  and 
that  his  system  was  then  weakened  and  depleted  by  physical  disor- 
der. The  plaintiff  insists  that  the  deceased  was  not  then  afflicted  by 
disease;  that  he  was  in  good  health,  and  usually  enjoyed  good  health. 
The  term  "good  health,"  as  here  used,  does  not  import  a  perfect  phys- 
ical condition.  It  would  not  be  reasonable  to  interpret  it  as  meaning 
absolute  exemption  from  all  bodily  infirmities,  or  from  all  tendencies 
to  disease.  It  cannot  mean  that  a  man  has  not  in  him  the  seeds  of 
some  disorder.  As  has  been  well  remarked  by  some  of  the  law  writ- 
ers, "such  an  interpretation  would  exclude  from  the  list  of  insurable 
lives  a  large  proportion  of  mankind."  The  term  "good  health,"  as 
here  used,  is  to  be  considered  in  its  ordinary  sense,  and  means  that 
"the  applicant  was  free  from  any  apparent  sensible  disease,  or  symp- 
toms of  disease,  and  that  he  was  unconcious  of  any  derangement  of 
the  functions  by  which  health  could  be  tested."  Conver  v.  Phoenix 
Int.  Co,  3  Dill.  226.  Slight,  unfrequent,  transient  disturbances,  not 
usually  ending  in  serious  consequences,  may  be  consistent  with  the 
possession  of  good  health  as  that  term  was  here  employed.  "The 
term  must  be  interpreted  with  reference  to  the  subject-matter  and 
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the  buBiDess  to  which  it  relates.  •  *  *  It  means  apparent  good 
health,  without  any  ostensible  or  known  or  felt  symptom  of  disorder, 
and  does  not  exclude  the  existence  of  latent  unknown  defects;  •  *  * 
but  a  predisposition  to"  or  manifestation  of  "a  disease  or  disorder 
of  such  a  character  and  to  such  a  degree  as  to  serionsly  or  obviously 
affect  the  health,  and  to  produce  bodily  infirmity,  is  incompatible 
with  a  representation  of  good  health."  May,  Ins.  §  295.  With 
this  understanding  of  the  expression  "good  health,"  and  in  the  light 
of  the  evidence,  you  will  say  whether  the  answer  which  the  deceased 
made  to  this  question  was  true  or  untrue;  that  is,  was  he  or  not,  on 
the  thirtieth  day  of  December,  1881,  in  good  health,  and  did  he  or 
not  usually  enjoy  good  health  ? 

That  part  of  the  next  question  answered  by  the  deceased,  and  nec- 
essary to  be  considered  by  you  in  connection  with  the  answer  thereto, 
is  this :  "Is  there  any  fact  relating  to  your  physical  condition  *  ♦  * 
which  has  not  been  stated  in  the  answers  to  the  foregoing  questions, 
and  with  which  the  association  ought  to  be  made  acquainted  ?"  An- 
twer.  "No."  In  answering  this  question,  the  deceased  was  bound  to 
state  any  fact,  not  before  stated,  relating  to  his  physical  condition 
which  he  knew  or  considered,  or  which,  in  the  exercise  of  a  sound 
judgment  on  the  subject,  he  should  have  known  or  considered,  would 
be  material  for  the  defendant  to  know  in  passing  upon  his  applica- 
tion for  membership.  He  had  no  right  to  conceal  or  withhold  any 
such  fact,  if  it  existed.  "Concealment  is  the  designed  and  inten- 
tional  withholding  of  any  fact  material  to  the  risk  which  the  assured 
in  honesty  and  good  faith  ought  to  communicate  to  the  insurer;  and 
every  such  fact  wrongfully  suppressed  must  be  regarded  as  material, 
the  knowledge  or  ignorance  of  which  would  naturally  influence  the 
judgment  of  the  insurer  in  making  the  contract  at  all,  or  in  estimate 
ing  the  degree  or  character  of  the  risk."  Danieh-?.  hit.  Co.  12  Gush. 
425.  It  is  charged  that  Mr.  Goucher,  in  answering  this  question, 
concealed  facts  relating  to  his  physical  condition  which  should  have 
been  communicated.  This  involves  intent, — knowledge  on  his  part  of 
such  facts,  and  an  intentional  withholding  of  them.  His  answer  to 
the  question  must  be  considered  as  only  a  representation  to  the  ex- 
tent of  his  knowledge  or  reasonable  belief.  If  he  knew  of  no  fact 
relating  to  his  physical  condition  with  which  the  association  ought 
to  be  made  acquainted,  other  than  what  he  had  previously  stated, 
then  there  oould  be  no  concealment.  The  testimony  has  disclosed 
what  had  been  the  health  and  physical  condition  of  the  deceased  prior 
to  his  application  for  membership;  and  you  will  say  whether  there 
was  any  fact  relating  thereto  with  which  the  association  ought  to  have 
been  made  acquainted,  concealed  by  him  in  answering  this  question, 
in  the  sense  in  which  I  have  defined  concealment. 

The  next  question  is  No.  7  in  the  medical  examination :  "Has  he 
now  or  has  he  had  any  disease  of  the  stomach,  liver,"  etc.  ?  Answer. 
"Nb,"    It  is  contended  by  the  defendant  that  at  that  time  he  had  dis- 
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ease  of  tbe  liver,  and  that,  therefore,  the  qnestion  was  nntmthfally 
answered.  This  claim  is  vigorously  contested  by  the  plaintiff,  so  the 
question  for  you  to  decide  is,  did  the  deceased  at  that  time  have,  or 
had  he  previously  had,  disease  of  the  liver  ?  In  speaking  to  you  upon 
this  question  I  cannot  do  better  than  to  use  substantially  the  lan- 
guage of  the  court  in  a  case  cited  on  the  argument :  In  construing 
such  a  contract  as  this,  words  must  have  the  sense  in  which  the  par- 
ties used  them ;  and  to  understand  them  ■  as  the  parties  understood 
them,  the  nature  of  the  contract,  the  objects  to  be  attained,  and  all 
the  circumstances  must  be  considered.  By  this  question,  as  by  other 
questions  inserted  in  this  application,  the  defendant  was  seeking  for 
information  bearing  upon  the  risk  which  it  was  to  take, — the  probable 
duration  of  the  life  to  be  insured.  It  was  not  seeking  for  informa- 
tion as  to  merely  temporary  disorders  or  functional  disturbances,  hav- 
ing  no  bearing  upon  general  health  or  continuance  of  life.  Many 
persons  have  at  times  some  affection  of  the  liver,  causing  slight  func-> 
tional  derangement  and  temporary  illness,  and  yet,  in  the  contempla- 
tion of  parties  entering  into  contracts  of  life  insurance,  and  hav- 
ing regard  to  general  health  and  the  continuance  of  life,  it  may  safely 
be  said  there  was  no  disease  of  the  liver.  In  construing  a  contract 
like  this,  it  must  be  generally  true  that  before  any  temporary  ailment 
can  be  called  a  disease,  it  must  be  such  as  to  indicate  a  vice  in  the 
constitution,  or  so  serious  as  to  have  some  bearing  upon  general  health 
and  the  continuance  of  life,  or  such  as  according  to  common  under- 
standing would  be  called  a  disease.  Cushman  v.  U.  S.  Life  Ins.  Co. 
Ins.  Law  J.  Aug.  1877,  p.  601.  A  man  may  have  predisposition  to 
disease  of  the  liver;  he  may  have  premonitory  symptoms  of  its  threat- 
ened approach,  and  still  at  the  time  not  have  the  disease;  and  the 
question  here  is,  if  the  deceased  had  any  disorder,  was  it  at  the  time 
he  made  his  application,  disease  of  the  liver,  or  had  he  ever  bad  that 
disease  ?  If  he  then  had,  or  had  before  that  time  had,  the  disease,  then 
the  question  was  not  truthfully  answered;  and  whether  his  answer 
was  intentionally  untrue  is  immaterial,  if  in  fact  it  was  untrue.  He 
answered  the  question  unqualifiedly  in  the  negative,  and  he  was  bound 
by  the  answer  whether  it  was  designedly  untrue  or  not,  if  it  was  un- 
true. Soj  gentlemen,  considering  all  tbe  evidence,  you  must  decide 
whether  on  the  thirty-first  day  of  December,  1881,  or  at  any  time  pre- 
viously, the  deceased  had  or  had  not  disease  of  the  liver. 

It  is  claimed  by  the  defendant  that  at  various  times  previona  to  the 
application  the  deceased  had  certain  illnesses;  that  at  the  time  of  his 
application  he  was  not  in  good  health  ;  that  his  alleged  ill-health  was 
caused  by  a  diseased  liver;  that  external  developments  of  that  dis- 
ease appeared  in  January  and  February,  1882,  soon  after  he  became 
4  member  of  this  association;  that  in  March  he  was  operated  upon, 
and  an  abscess  in  his  liver  was  opened;  that  he  died  September  12, 
1882,  of  hemorrhage  of  the  stomach,  and  that  the  remote  cause  of 
death  was  fibaoeBB  of  the  liver.    Upon  these  and  other  alleged  fatsta 
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and  oiroumstances  in  the  oase,  it  ie  insisted  that  when  the  deceased 
made  his  application  for  membership  he  had  disease  of  the  liver. 
Generally,  it  is  claimed  by  the  plaintiff  that  the  attacks  of  illness 
which  the  deceased  had  before  his  application  were  slight,  rare,  and 
temporary,  and  had  no  relation  to  any  disorder  of  the  liver;  that  he 
was  in  good  health,  and  had  no  disease  of  the  liver  when  he  applied- 
for  membership;  that  the  disorder  of  the  Hver  began  after  that  time, 
and  at  a  time  saffioiently  remote  from  the  date  of  the  application 
to  enable  the  disease  to  have  its  origin  sabsequent  to  the  applica- 
tion. Upon  this  point  you  have  heard  the  opinions  of  physicians,  th^ 
valae  of  which,  of  coarse,  depends,  as  those  opinions  apply  to  either 
«ide  of  the  case,  upon  the  correctness  of  the  facts  assumed  to  be  true 
in  the  hypotheses  upon  which  their  opinions  were  based.  From  all 
the  testimony  in  the  case,  as  I  have  already  said,  and  in  the  light  of 
the  instructions  given  you  by  the  court,  you  must  determine  whether 
at  the  time  the  application  was  made  the  deceased  had,  or  had  previ- 
ously had,  disease  of  the  liver,  and  so  whether  or  not  the  question 
in  relation  thereto  was  truthfully  answered. 

The  last  question  to  be  considered  is  No.  11  in  the  medical  exami- 
nation, in  which  the  applicant  was  asked  whether  he  had  ever  had 
any  severe  injury  or  illness,  and  if  so,  whether  it  had  had  any  per- 
ceptible effect  on  his  constitution.  To  the  first  part  of  the  question 
he  answered,  "Typhoid  fever  in  1866;"  to  the  last  part,  "No."  It  is 
contended  by  the  defendant  that  Mr.  Goucher  had  previously  had 
several  attacks  of  severe  illness,  beginning  in  November,  1878,  which 
ought  to  have  been  named  in  his  answer  to  this  question,  and  there- 
fore that  his  answer  was  untrue.  This  is  controverted  by  the  plain- 
tiff, who  insists  that  those  attacks  were  slight,  temporary,  and  brief, 
not  affecting  his  general  health,  and  not  entitled  to  be  regarded  as  in 
any  sense  severe.  You  will  remember  the  testimony  of  witnesses  on 
the  subject,  and  I  shall  not  enter  upon  any  review  of  it.  You  will 
notice  that  the  question  does  not  ask  whether  the  applicant  had  ever 
had  any  illness,  but  whether  he  had  ever  had  any  severe  illness ;  that  is, 
(in  the  ordinary  acceptation  of  the  word,)  serious  or  extreme.  Clearly 
the  term  "severe"  or  "serious"  illness  does  not  mean  slight,  tempo- 
rary physical  disturbances  or  ailments,  speedily  and  entirely  recovered 
from,  not  interfering  materially  with  the  pursuit  of  one's  avocation, 
producing  no  permanent  effect  on  the  constitution,  and  not  rendering 
the  insurance  risk  more  than  usually  hazardous;  and,  in  determining 
whether  Mr.  Goucher  had  previously  had  any  severe  illness,  the  jury 
will  consider,  under  the  evidence,  whether  the  illnesses  which  he  had, 
produced  any  ultimate  effect  on  his  health,  longevity,  or  strength,  and 
other  similar  considerations. 

In  this  case  the  term  "severe  illness"  was  used  by  the  parties  in  its- 
common,  ordinary  sense.  In  the  language  of  the  court  in  Ins.  Co.  v. 
Cheever,  Ins.  Law  J.  April,  1882,  p.  264,  the  object  of  the  question  was 
to  elicit  information  which  would  be  useful  in  determining  whether  it 
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would  be  pru  dent  to  take  the  risk  of  insuring  his  life .  He  was  therefore 
asked  by  the  question  to  disclose,  and  was  bound  to  disdlose,  whether  h© 
had  ever  had,  not  such  merely  slight  or  temporary  disorders  or  func- 
tional disturbances  as  had  and  ordinarily  can  have  no  effect  upon  his 
general  health  or  the  continuance  of  his  life,  but  such  severe  illness  a» 
either  may  have  had  in  fact,  or  ordinarily  does  have,  such  effect.  The 
latter  only  would  come  within  the  meaning  of  the  term  "severe  illness" 
as  used  in  this  case.  *  »  *  This  is  the  meaning  which  you  must 
attach  to  those  words  in  deciding  whether  or  not  the  applicant  answered 
truthfully  when  he  said,  as  he  impliedly  did,  that  he  had  not  had  any 
severe' illness  except  typhoid  fever  in  1866.  That  meaning,  however, 
includes  not  only  such  ailments  and  disorders  as  are  calculated  or 
tend  directly  to  impair  the  general  health  or  constitution,  or  produce 
death  unless  arrested,  but  also  such  as  indicate,  by  their  presence, 
history,  or  development,  a  vice  in  the  constitution, — such,  in  other 
words,  as  are  signs  or  warnings  of  danger  to  life  or  health,  rather  than, 
direct  causes  of  danger.  That  meaning  does  not  include  such  slight 
temporary  ailments  as  are  calculated  neither  to  affect  nor  threaten 
the  general  health  or  constitution,  or  such  as  do  not  ordinarily  indi- 
cate the  seeds  in  the  system  of  serious  disorder.  Ins.  Co.  v.  Cheever, 
supra.  So,  gentlemen,  if  any  illness  which  Mr.  Goucher  had  prior  to- 
his  application  for  membership  in  this  association,  other  than  typhoid 
fever  in  1866,  was  merely  temporary,  and  if  its  effects  were  temporary, 
and  had  entirely  passed  away  before  he  made  the  application,  and  if 
it  did  not  affect  his  health  or  shorten  his  life,  then  it  was  not  a  severe 
illness  within  the  meaning  of  the  question  asked.  The  answer  to  the 
question  in  such  case  was  substantially  true,  and  the  non  disclosure 
of  such  illness  is  no  defense  to  the  action.  On  the  other  hand,  if  the 
effects  of  any  previous  illness,  other  than  typhoid  fever,  were  not  tem- 
porary, and  remained  when  the  application  was  made,  or  if  such  sick- 
ness affected  the  general  health  of  Mr.  Goucher,  or  was  so  serious  that 
it  might  affect  his  health  or  shorten  life,  then  it  was  such  a  severe 
illness  as  ought  to  have  been  mentioned,  and  its  non-disclosure  would 
defeat  recovery,  although  the  failure  to  mention  it  was  not  intentional 
or  fraudulent. 

Now,  gentlemen,  you  will  take  this  case,  and,  not  deciding  it  upon 
conjecture  or  speculation,  but  weighing  and  considering  all  the  tes- 
timony,  and  applying  to  the  facts  the  principles  which  I  have  stated 
for  your  guidance,  you  will  determine  upon  the  evidence  whether  the 
questions  referred  to  in  the  application  of  the  deceased  for  member- 
ship in  the  association  were  truthfully  answered  by  him.  The  bur- 
«len  of  proof  is  upon  the  defendant  to  establish  its  defense,  and  to  en- 
title it  to  your  verdict  it  must  satisfy  you  by  a  fair  preponderance  of 
the  evidence  that  its  defense  is  made  out.  If  you  are  satisfied  from 
the  evidence,  when  considered  in  connection  with  the  instructions  given 
you,  either  that  Mr.  Goucher  intentionally  concealed  any  fact  relat- 
ing to  his  physical  condition  not  stated  in  answers  to  other  questions,. 
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a.nd  with  which  the  association  ought  to  have  been  made  acquainted, 
or  that  at  the  time  of  his  application  he  had  disease  of  the  liver,  or 
'was  not  then  in  good  health,  or  did  not  usually  enjoy  good  health,  or 
that  be  had  previously  had  a  severe  illness  other  than  typhoid  fever, 
tben  your  verdict  should  be  for  the  defendant.  On  the  other  hand, 
if  you  find  that  there  was  not  any  such  intentional  concealment,  and 
that  when  he  made  his  application  for  membership  he  did  not  have 
disease  of  the  liver,  and  was  then  in  good  health,  and  usually  enjoyed 
good  health,  and  bad  not  previously  had  any  severe  illness  other  than 
typhoid  fever,  then  your  yerdict  should  be  for  the  plaintiff. 

If  you  find  the  plaintiff  entitled  to  recover,  your  verdict  will  be  for 
the  sum  of  $5,000,  with  interest  at  7  per  cent,  from  December  21, 
1882. 

Verdict  for  plaintiff. 


The  particular  case  brings  up  the  question,  what  is  meant  by  representa- 
tions contained  in  applicatiuns  for  insurance,  that  the  applicant  is  in  the  pos- 
session of  good  health  ?  We  may  accept  it  aa  an  established  or  recognized 
principle  of  the  law  that  "good  health"  does  nut  import  a  perfect  physical 
condition.  It  is  said  that  the  epithet  "good"  is  comparative,  and  does  not  or- 
diniirily  mean  that  the  applicant  is  free  from  infirmities.  "Such  an  interpre- 
tation would  exclude  from  the  list  of  insurable  lives  a  large  proportion  of 
mankind.  The  term  must  be  interpreted  with  reference  to  the  subject-matter, 
and  the  business  to  which  it  relates.  Slight  troubles,  not  usually  ending  in 
serious  consequences,  and  so  untrequently  that  the  possibility  of  such  result 
is  usually  disregarded  by  insurance  companies,  may  be  regarded  as  included 
in  the  term  'good  health.""  A  standard  authority  says:  "The  statement 
that  the  person  is  in  good  health,  does  not  mean  that  he  is  in  absolutely  per- 
fect health,  but  only  that  he  is  in  a  reasonably  good  state  of  health.  It  does 
not  mean  that  he  has  not  the  seeds  of  disorder  about  him,  nor  even  that  he  is 
not  subject  to  any  infirmity,  so  long  as  it  is  not  an  inflnnity  likely  to  produce 
death."* 

The  question  was  raised  at  an  early  day,  and  Lord  Mansfield  told  the  jury 
the  only  question  is  whether  he  was  in  a  reasonably  good  state  of  health,  and 
such  a  life  as  ought  to  be  insured  upon  common  terms.^  And  in  a  later  case 
the  same  learned  judge  said:  "The  imperfection  of  language  is  such  that  we 
have  not  words  for  every  different  idea,  and  the  real  intention  of  the  parties 
must  be  found  out  by  tlie  subject-matter.  By  tlie  present  policy,  the  life  is 
warranted  to  some  of  the  underwriters  in  health;  to  others,  in  good  health. 
And  yet  there  is  no  difference  in  point  of  fact.  Such  a  warranty  can  never 
mean  that  a  man  has  not  in  him  the  seeds  of  some  disorder.  "We  are  all  bom 
with  the  seeds  of  mortality  in  us.  A  man  subject  to  the  gout  is  a  life  capa- 
ble of  being  insured,  if  he  has  no  sickness  at  the  time  to  make  it  an  unequal 
contract. "  ■• 

In  Peacock  v.  New  York  Life  Ins.  CoJ^  the  New  York  court  of  appeals  said: 
"The  word  '  health,'  as  ordinarily  used,  is  a  relative  term.    It  has  reference 

iMoy.Ins.?  296;  citing  Peacock  v.  N.  Marsh.  Ins.  770;  Park,  Ins.  933 ;  Bliss,  Ins. 

Y.  Life  Ins.  Co.  20  N.  Y.  2'J3,  aflirming  8.  144. 

<;.  1  Bosw.  (N.  Y.)  3;!S.  *  Willis  v.  Poole,  2  Park,  Ins.  650 ;  S.  C. 

■'  Bliss,  Life  InH.  jJ  102.  Mav,  Ins.  .'J8G. 
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to  the  condition  of  the  body.  Thus,  it  is  frequently  characterized  as  perfect^ 
as  good,  as  indifferent,  and  as  bad.  The  epithet  -good'  is  comparative.  It 
does  not  require  absolute  perfection.  When,  therefore,  one  is  described  as 
being  in  good  health,  that  does  not  necessarily  or  ordinarily  mean  that  he  is 
absolutely  fi-ee  from  all  and  every  ill  which  flesh  is  heir  to." 

In  Mori'ison  v.  Wisconisin  Odd  Fellmm'  Mut.  Life  Ins.  CoJ  the  supreme 
court  of  Wisconsin  declares  that  an  affirmation  of  "sound  health"  does  not 
imply  absolute  freedom  from  bodily  infirmity  or  tendency  to  disease.  In  his 
application  the  party  insured  stated:  "I  am,  so  far  as  I  know,  in  sound  health." 
It  appeared  in  evidence  that  he  had  consulted  a  pliysician  several  times  pro- 
fessionally, and  complained  of  indigestion,  flatulence,  pain  in  the  stomach 
after  meals,  and  that  the  physician  informed  him  that  he  bad  a  touch  of  dys- 
pepsia coming  on.  The  court  declared  that  this  testimony  failed  entirely' to 
show  any  misrepresentation  as  to  the  applicant's  health.  "It  would  be  most 
unreasonable  to  interpret  the  term  '  in  sound  health,'  as  used  in  contracts  for 
life  insurance,  to  mean  that  the  insured  is  absolutely  free  from  all  bodily  in- 
firmities, or  from  all  tendencies  to  disease.  If  that  were  its  meaning,  we 
apprehend  but  few  persons  of  middle  age  could  truthfully  say  they  were  in 
sound  health." 

In  Holloman  v.  Life  Ins.  Co.*  the  court  passed  on  the  meaning  of  the  ques- 
tion whether  the  applicant  had  had  "any  severe  sickness  or  disea^;"  and.  in 
so  doing,  it  said:  "This  does  not  include  the  ordinary  diseases  of  the  country, 
which  yield  readily  to  medical'  treatment,  and  when  ended  leave  no  perma- 
nent injury  to  the  pliysical  system,  but  refers  to  those  severe  attacks  which 
often  leave  a  permanent  injury  and  tend  to  shorten  life.  •  *  •  The 
question  is  whether  it  Wiis  such  a  disease  as  often  Impairs  the  constitution 
and  tends  to  shorten  life,  and  which,  if  known,  would  have  deterred  the  in- 
surer from  taking  the  risk  without  further  examination  and  information." 
It  appeared  that  the  applicant  had  had  chronic  diarrhea  or  aifection  of  the 
bowels,  which  trouble  continued  for  two  or  more  months.  This  was  some 
two  or  three  years  before  she  made  her  application  for  insurance,  and  in  her 
application  she  did  not  state  this  fact  It  was  held  not  to  invalidate  the 
policy. 

In  Masons^  Benevolent  Society  v.  Mntftrop,' the  court  construed  the  matter 
as  follows:  "Again,  what  is  to  be  understood  by  '  serious  Illness? '  If  any 
sickness  which  may  terminate  in  death,  then  it  must  embrace  almost  every 
distemper  in  the  entire  catalogue  of  diseases.  To  give  such  an  interpreta- 
tion to  this  expression  would,  we  have  no  doubt,  defeat  a  recovery  in  a  large 
majority  of  the  certificates  issued  by  the  society.  The  true  construction  of 
the  language  must  be  that  the  applicant  has  never  been  so  seriously  ill  as  to 
permanently  impair  his  constitution,  and  render  the  risk  unusually  hazard- 
ous. It  seems  to  us  that  this  is  the  only  reasonable  construction  that  can  be 
given  to  the  language.  It  is  reasonable,  and  is  fair  to  both  parties,  and 
works  no  hardship  or  injustice  to  any  one,  whether  the  answers  are  war- 
ranted to  be  true,  or  only  as  a  fair  statement  of  facts  honestly  and  truly  given 
as  understood  by  the  applicant." 

In  Boos  v.  World  Mut.  Life  Ins.  Co.,*  the  applicant,  in  answer  to  the  ques- 
tion whether  he  hiid  had  "any  severe  sickness  or  disease,"  answered,  "No." 
The  evidence  showed  that  he  had  had  an  attack  of  pneumonia,  which  lasted 
10  days,  and  that  he  had  had  a  sunstroke.  It  was  held  that  the  court  was 
not  bound  to  decide,  as  matter  of  law,  that  either  pneumonia  or  a  sunstroke 
was  a  severe  sickness  or  disease,  within  the  meaning  of  the  question,  and 
that  the  question  of  a  breach  of  the  warranty  was  one  of  fact  for  the  jury. 

In  Fitch  V.  American  Popular  Life  Ins.  Co.*  the  application  contained  an 

J 18  N.  W.  Kep.  13.  »  86  lU.  637.  » 69  N.  Y.  671. 

» 1  Wood,  C.  6.  674.  *  64  N.  Y.  236. 
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Inquiry  whether  the  deceased  "had  ever  had  any  illness,  local  disease,  or  inr 
Jury  In  any  organ,"  and  he  answered,  "No. "  The  evidence  showed  an  omis- 
sion on  his  part  to  mention  a  temporary  injury  to  the  eye,  by  sand  having 
been  thrown  into  it,  which  had  produced  an  inflammation  six  years  before 
the  policy  was  applied  for,  and  which  was  then  cured.  The  court  held  that 
this  fact  was  not  conclusive  evidence  of  fraud,  or  of  breach  of  the  warranty, 
suflBcient  to  avoid  the  policy,  and  said  that,  if  the  omission  was  of  any  import 
•whatever,  it  was,  at  most,  evidence  of  fraud  to  go  to  the  jury. 

In  Price  v.  Phoenix  Mut.  Life  Ins.  Co.^  the  following  question  was  required 
to  be  answered  by  the  applicant:  "Has  the  party  had,  during  the  last  seven 
years,  any  severe  sickness  or  disease?"  and  the  appliamt  had  answered, 
"No."  The  insurance  company,  in  its  answer  to  the  plaintiff's  complaint, 
claimed  that  the  life  insured  had  bad,  within  the  seven  years  referred  to, 
"chronic  gastritis."  And  evidence  was  introduced  which  tended  to  show 
that  such  life  had  had  gastritis.  This  was  held  not  to  meet  the  case.  "  Un- 
less chronic  gastritis  and  gastritis  are  synonymous,"  said  the  court,  "as  to 
which  there  is  no  judicial  presumption  nor  testimony,  the  evidence  was  not 
within  the  issues,  so  that  the  false  representation  charged  was  not  proved.  In 
addition  to  this  consideration,  we  are  not  free  from  doubt  as  to  whether  gasi- 
tritis  was  shown  to  be  '  a  severe  sickness  or  disease.'  We  can  take  no  judi- 
cial cognizance  of  its  character." 

In  the  same  Minnesota  ciise  it  appeared  that  one  of  the  questions  which  the 
applicant  was  required  to  answer  was  whether  he  "had  ever  had  any  of  the 
following  diseases,"  naming  several,  and,  among  others,  that  of  rheumatism. 
He  answered,  "Never."  The  evidence  in  the  case  tended  to  show  that  he 
had  had  subacute  rheumatism.  And  there  was  also  evidence  in  the  case 
tending  to  show  that  subacute  rheumatism  was  not  the  disease  of  rheuma- 
tism in  the  ordinary  understanding  of  that  term ;  but  there  was  also  evidence 
tending  to  show  that,  technically  and  in  medical  parlance,  subacute  rheuma- 
tism was  the  disease  of  rheumatism.  In  commenting  on  this  part  of  the  case 
the  court  said:  "The  rheumatism  referred  to  in  the  question  is  the  disease  of 
rheumatism.  Any  rheumatic  affection  not  amounting  to  the  disease  of  rheum- 
atism is  not  comprehended  in  its  terms,  any  more  than  the  spitting  of  blood 
occasioned  by  a  wound  of  the  tongue  or  the  extracting  of  a  tooth  is  the  disease 
of  'spitting  blood,'  mentioned  in  the  same  question.  The  life  insured  had 
the  riglit  to  answer  the  question  upon  the  basis  that  its  terms  were  used  in 
their  ordinary  signification.  If  there  was  any  ambiguity  in  the  question,  so 
that  its  language  was  capable  of  being  construed  in  an  ordinary  as  well  as  in 
a  technical  sense,  the  defendant  can  take  no  advantage  from  such  ambiguity." 

In  Powers  v.  Ifortheastern  Mut.  Life  Ass^n^  it  appeared  that  among  the 
questions  asked  was  whether  the  applicant  has  now  or  has  ever  had  disease  of 
the  heart,  and  that  he  answered,  "No."  By  the  terras  of  the  policy  and  appli- 
cation the  parties  agreed  that  the  truthfulness  of  the  applicant's  answers  to 
the  questions  propounded  should  be  the  basis  upon  which  the  validity  of  the 
policy  was  to  stand.  At  the  trial  the  jury  brought  in  a  special  verdict,  finding 
that  the  applicant  had  disease  of  the  heart  at  the  time  of  his  application,  and 
also  that  he  did  not  and  would  not  rciisonahly  have  been  expected  to  know 
that  he  had  that  disease.  The  court  held  the  policy  void.  It  said:  "It'is 
wholly  immaterial  whether  the  applicant  knew  of  the  existence  of  the  dis- 
ease, because  he  agreed  absolutely  that  it  did  not  exist.  Nor  is  it  any  answer 
to  say  that  the  question  is  a  scientific  one,  and  a  layman  might  easily  he  de- 
ceived into  a  false  answer.  Scientific  or  simple,  the  applicant  took  the  risk  of 
the  answer.  If  he  had  answered  that  he  had  no  knowledge  that  the  disease 
existed,  the  finding  of  the  jury  might  affect  tlie  result"  * 

In  Singleton  v.  8t.  Louis  Itis.  Co.*  it  appeared  that  one  of  the  questions 

117  Minn.  497,  618,  »60Vt.e30.       .    »66  Mo.  63;  S.  0.  27  Aiuer.  Rep.  321. 
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aaked  was,  "Has  the  party  had,  since  childhood,  consumption,  bronchitis,  spit- 
ting of  blood,  *  *  •  and,  if  so,  which?"  To  which  question  the  applicant 
answered,  "No."  The  court  held  that  noi  error  was  committed  in  permitting 
pliysicians  to  testify  that  "spitting  of  blood"  was  a  medical  term,  meaning 
spitting  of  blood  from  the  lungs  exclusively.  "Without  any  evidence  of  the 
meaning  of  that  term,  the  court  might  properly  have  instructed  the  jury  that 
spitting  of  blood,  in  consequence  of  a  drawn  tooth  or  a  cut  on  the  gums,  was 
not  meant  by  that  terra;  and  yet,  if  Anderaon  had  spit  blood  from  such  triv- 
ial causes,  literally,  his  answer  to  the  question  would  have  been  false.  There 
was,  therefore,  a  propriety  in  the  admission  of  evidence  of  the  meaning  of 
the  term.  There  is  something  ambiguous  in  the  term  'spitting  of  blood.' 
There  is  room  for  interpretation.  Literally,  the  meaning  is  spitting  blood, 
whether  from  the  teeth,  gums,  or  lungs;  but  it  would  be  absurd  to  bold  that 
it  was  used  in  that  sense  in  the  application."  The  question  and  answer  may 
relate,  not  to  the  applicant's  own  health,  but  to  the  health  of  a  third  person. 
Such  an  inquiry  and  answer  must  necessarily  be  understood  in  a  general  and 
not  in  a  strict  sense.  An  applicant,  in  answering  such  inquiries,  can,  ordi- 
narily, only  answer  from  physical  appearances  and  indications.  "One  who 
is  not  a  doctor,  and  speaks  not  of  himself,  but  of  a  third  person,  necessarily 
gives  rather  an  opinion  founded  on  observed  facts,  than  an  absolute  and  ac- 
curate fact,  when  he  describes  the  health  of  such  person  as  good.  He  means, 
and  is  understood  to  mean,  that  the  individual  inquired  about  has  indicated, 
in  his  action  and  appearance,  no  symptoms  or  traces  of  disease,  and  to  the  ob- 
servation of  an  ordinary  friend  or  relative  is,  in  truth,  well. "  i  In  this  case  the 
court  sustained  an  instruction  charging  the  jury  that  if,  from  all  the  appear- 
ances, the  person  was  in  good  health,  so  that  everybody  would  so  pronounce 
him,  and  there  was  nothing  to  indicate  to  any  person  that  he  was  not  in  good 
health,  that  the  warranty  was  not  broken,  although,  in  fact,  the  germs  of  a 
lurking  and  hidden  disease  might  exist. 

In  Hartford  Life  &  Annuity  Ins.  Co.  v.  Gray*  the  insured  answered  "No" 
to  the  question  whether  either  of  his  parents,  brothers,  or  sisters  ever  had  pul- 
monary, scrofulous,  or  other  constitutional  or  hereditary  taint  It  was  held 
that  his  answer  assumed  his  knowledge  of  the  fact,  and  would  preclude  the 
plaintifl,  in  an  action  on  the  policy,  from  alleging  a  want  of  knowledge  on  the 
part  of  the  insured  as  an  excuse  for  not  answering  correctly. 

In  Ins.  Co.  V.  QrtcUey,^  the  applicant,  in  reply  to  a  question  whether  certain 
of  his  relatives  had  any  hereditary  disease,  answered,  "No  hereditary  taint  of 
any  kind  in  family,  on  either  side  of  house,  to  my  knowledge. "  The  company 
proved  that  an  uncle  had  died  in  an  insane  asylum  more  than  20  years  before 
the  date  of  the  application.  The  supreme  court  of  the  United  States  held  the 
'  policy  good,  and  that,  to  have  avoided  it,  it  was  necessary  that  the  company 
should  have  shown  that  the  applicant  knew  of  the  insanity  of  his  uncle,  and 
also  that  he  knew  that  insanity  was  hereditary. 

In  O rattan  v.  Metropolitan  Life  Insurance  Co.*  the  facts  were  as  follows: 
The  sister  of  the  applicant  died  of  consumption  before  he  made  the  applicar 
tion.  The  fact  was  known  to  the  insured,  but  in  the  examiner's  report  it 
Wiis  stated  that  he  did  not  know  the  cause  of  her  death.  Appended  to  this 
report  was  the  certificate  of  the  insured,  signed  by  him,  in  these  words:  "I 
hereby  declare  that  I  have  given  true  answers  to  all  questions  put  to  me  by 
the  medical  examiner;  that  they  agree  exactly  with  the  foregoing;  and  that 
I  am  the  same  person  described  in  the  accompanying  application,  and  whose 
signature  is  appended  to  declaration  and  warrant  herewith."  The  insured 
contended  that  he  answered  truthfully,  and  that  the  medical  examiner  wrote 
down  the  falsehood.    It  did  not  appear  that  the  applicant  signed  in  blank. 

» Orattan  v.  MetropoUtan  Life  Ins.  Co.  82  N.  Y.  280.  » 100  U.  a  614. 

2  91111.159.  «92N.  Y.  282. 


Digitized  by 


Google 


aOUOHEB   V.  NOBTBWESTSBN    XBATKLINQ   MEN  S   ASS  N. 


607 


Bat  the  evidence  tends  to  show  that  the  examiner  received  a  true  answer, 
and  either  inadvertently  or  fraudulently  wrote  down  a  false  one;  that  the 
applicant  did  not  read  the  answers  as  written,  neither  were  they  read  over  to 
him  by  the  examiner;  that  the  applicant  signed  the  examiner's  report  with- 
out reading  it  and  through  natural  confideuce  and  trust  in  the  examiner. 
Upon  such  facts  the  company  would  be  estopped  by  the  fraud  of  its  agent. 

For  other  cases  in  which  it  has  been  held  that  the  applicant  is  not  to  be 
prejudiced  by  the  fraud  or  mistake  of  the  agent  in  writing  out  the  applica- 
tion, reference  may  be  had  to  the  cases  cited  below.' 

We  note  in  this  connection  a  principle  often  laid  down,  that  to  avoid  a  pol- 
icy of  life  insurance  upon  the  ground  of  misrepresentation,  the  mis],-epre8enta- 
tion  must,  in  the  absence  of  fraud,  be  in  respect  to  some  circumstance  or  fact 
material  to  the  contract;  but  that,  on  the  other  hand,  a  warranty  must  be 
literally  true,  whether  the  fact  warranted  be  material  or  not*  In  Campbell 
T.  lfm>  England  Mut.  Life  Ins.  Co.*  it  is  laid  down  by  the  supreme  court  of 
Massachusetts  that  the  application  is  in  itself  collateral  merely  to  tlie  contract 
of  insurance.  "Its  statements,  whether  of  facts  or  agreements,  belong  to  the 
class  of  representations.  They  are  to  be  so  construed,  unless  converted  into 
warranties  by  force  of  a  reference  to  them  in  the  policy,  and  a  clear  purpose, 
manifest  in  the  papers  thus  connected,  that  the  whole  shall  form  one  entire 
contract."  But  in  KneeM  v.  Mutual  Life  Ins.  Co.,*  recently  decided  in  Penn- 
sylvania, the  supreme  court  of  that  state  says  that  the  authorities  are  by  no 
means  uniform  on  the  question  whether  the  declarations  of  the  insured  as  to 
existing  facts  in  his  application  constitute  a  warranty;  and  it  is  laid  down 
that  knowledge  of  the  agent  of  the  falsity  of  a  warranty  cannot  relieve  the 
insured  or  his  representatives  from  the  consequences  of  the  breach.' 

Uenry  Wadb  Booebs. 


'  McCall  V.  Phoenix  Mut.  Life  Ins.  Co. 
9  W.  Va.  237;  8.  C.  27  Ainer.  Rep.  558. 
In  Luaders  v.  Hartford  L.  &  A.  Ins.  Co. 
12  Fed.  Hep.  465,  it  was  held  that  where 
an  authorized  a^ent  of  an  insurance  com- 

Ciy  has  exammed  an  application,  and 
undertaken  to  fill  in  the  applicant's 
answers,  the  applicant  lias  a  right  to  pre- 
sume that  his  answeis  have  been  written 
down  as  given;  and  that  if  be  has  an- 
swered all  questions  truly,  and  signed  the 
application  nnder  the  impression  that  his 
answeis  have  been  correctly  reduced  to 
writing,  a  policy  issued  on  the  faith  of  the 
application  will  not  be  invalidated  by 
Uue  answers  inserted  in  the  application 
by  the  company's  agent  without  the 
knowledRe  of  the  applicant.  In  Fletcher 
V.  N.  Y.  Life  Ins.  (to.  U  Fed.  Eep.  377,  it 
appears  that,  to  have  thi^  effect,  tlie  appli- 
cant must  sign  under  tlie  Impression  that 
it  contains  his  answers  as  given.  SeeByan 
V.  World  Mut.  Life  Ins.  Co.  41  Conn.  168, 
where  the  agent  wrote  false  answers,  and 


applicant  signed  without  reading,  and 
policy  held  void. 

'See  Barteau  v.  Phcenix  Mut.  Life  In.«. 
Co.  67  N.  Y.  696;  Uigbie  t.  Quardiau  Mnt. 
lAfe  Ins.  Co.  5.3  N.  Y.  603;  Foot  v.  -Ktna 
Life  Ins.  Co.  61  N.  Y.  676 ;  Pitch  v.  A.  P. 
L.  Ins.  Oo.  ee  N.  Y.  557;  Archibuld  v. 
Mut.  Life  Ins.  Co.  38  Wis.  542;  Carpenter 
V.  American  Ins.  Co.  1  Story,  62 ;  Alston 
V.  Mechanics'  Mot.  Ins.  Go.  4  Hill,  (N.  Y.) 
334;  Miller  r.  Mutual  Benefit  Life  Ins. 
Co.  31  Iowa,  228  ;  Daniels  v.  Hudson  River 
Fire  Ins.  Co.  12  Cush.  (Mass.)  416 ;  Camp- 
bell V.  New  England  Mutual  Life  Ins.  Co. 
08  Mass.  389;  Illinois  Masons'  Benevolent 
Socirty  V.  Winthrop,  86  111.  637. 

»08Mass.  389,  391. 

«90Pa.  St.  118,  121. 

*  Barteau  v.  Phoenix  Mut.  Life  Ins".  Co. 
67  N.  Y.  595 ;  Chase  v.  Hamilton,  20  N.  Y. 
62;  Ripley  v.  .Etna  Ins.  Co.  30  N.  Y.  130; 
Brown  v.  Cattarnugas  Mut.  Ins.  Co.  18  N. 
Y.  387 ;  Foot  v.  .£tna  Life  Ina.  Co.  61  N. 
Y.  676. 
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Ijetohfobd  V.  GoMvnxoN  and  another.* 
{Oirettit  Court,  B.  D.  LouiHana.    Hay,  1884.) 

STATB  iNSOIiYERT  LAWS— ALIEN  RBSTDEITr. 

Ad  alien  liviag  and  doing  business  in  Louisiana,  with  actual  and  constracU 
{▼e  notice,  is  bound  by  insolvency  proceedings  under  'the  laws  of  Louisiana. 
Miltittippi  Mill*  Co.  v.  BatUett,  19  Fsd.  Bbf.  191,  distinguished. 

At  Law. 

Thomas  Oilmore  dt  Sons,  for  plaintiff. 

Henry  B.  Kelly,  for  defendants. 

Pabdkb,  J.  The  plaintiff,  an  alien  residing  and  doing  business  in 
the  state  of  Louisiana  for  the  last  20  years,  brings  snit  on  notes  and 
accounts  against  the  defendants,  citizens  of  Louisiana.  The  defense 
is  a  discharge  under  the  insolvency  lavs  of  Louisiana.  A  jury  has 
been  waived,  and  the  cause  submitted  to  the  court.  There  is  no  dis- 
pute about  the  facts.  The  defendant  contracted  the  debt  sued  for, 
and  the  plaintiff  is  entitled  to  judgment,  as  claimed,  unless  the  in> 
solvency  proceedings,  and  the  discharge  granted  therein,  operate  a 
legal  discharge  from  the  obligation.  The  insolvency  proceedings-are 
in  the  main  regular.  The  only  objections  pointed  out  are  that  the 
judge  did  not  set  the  day  for  the  meeting  of  creditors,  but  left  the 
notary  to  set  it,  (see  section  1789,  Bev.  St.  La.,  and  article  3087,  Rev. 
Civil  Code,)  and  that  Robert  8.  Perry,  attorney  of  insolvents,  also 
acted  as  attorney  in  fact  of  several  creditors,  thus  representing  incon- 
sistent and  contradictory  interests.  Neither  of  these  irregularities 
can  avoid  the  proceedings  nor  be  the  subject  of  inquiry  collaterally. 
The  record  shows  the  notice  to  plaintiff  as  provided  by  law,  and  the 
evidence  here  shows  actual  notice.  The  debt  sued  for  was  contracted 
since  the  insolvency  laws  were  in  force.  The  question  for  decision, 
then,  is  whether  an  alien,  living  and  doing  business  in  Louisiana, 
with  actual  and  constructive  notice,  is  bound  by  insolvency  proceed- 
ings under  the  laws  of  Louisiana.  It  is  difficult  to  assign  any  rea- 
son, in  justice  and  equity,  why  such  an  alien  creditor  should  nut  be 
bound  and  affected  the  same  as  any  citizen  of  the  state.  It  certainly 
cannot  be  claimed  as  a  right,  that  an  alien  can  come  here,  live  among 
us,  carry  on  business  under  our  laws,  and  all  the  time  occupy  a  bet- 
ter position  as  a  creditor,  on  debts  created  under  our  laws,  than  any 
citizen  can  have.  An  alien,  residing  in  Louisiana,  has  privileges, 
balanced  by  disabilities,  resulting  from  his  alienage,  but  be  has  no 
just  claim  to  be  a  privileged  creditor. 

The  effect  and  scope  of  discharges  under  state  insolvent  laws  have 
been  considered  by  the  supreme  court  in  many  cases,  but  I  do  not 
find  that  this  precise  case  has  ever  been  presented. 

Ogden  v.  Saunders,  12  Wheat.  213,  though  not  the  first  case,  is  the 

•Reported  by  Joseph  P.  Hornor,  Esq.,  of  the  New  Orleans  bar. 
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leading  case  on  the  Bubjeot.  It  was  there  held,  as  announced  by 
Jnstice  Johnson,  (1)  that  the  power  given  to  the  United  States  to 
pass  bankrupt  laws  is  not  exclusive;  (2)  that  the  fair  and  ordinary 
exercise  of  that  power  by  the  states  does  not  necessarily  involve  a 
violation  of  contracts,  multo  fortiori  of  posterior  contracts;  (3)  but 
when,  in  the  exercise  of  that  power,  the  states  pass  beyond  their  own 
limits,  and  the  rights  of  their  own  citizens,  and  act  upon  the  rights 
of  citizens  of  other  states,  there  arises  a  conflict  of  sovereign  power 
and  a  collision  with  the  judicial  powers  granted  to  the  United  States 
which  renders  the  exercise  of  such  a  power  incompatible  with  rights 
of  other  states,  and  with  the  constitution  of  the  United  States. 

Following  came  the  decisions  in  Boyle  v,  Zacharie,  6  Pet.  635,  and 
Suydam  v.  Broadnax,  14  Pet.  67,  from  all  of  which  Mr.  Justice  Story 
announced  the  following  propositions  as  the  result :  (1)  That  state 
insolvent  laws  may  apply  to  all  contracts  within  the  state  between 
citizens  of  the  state ;  (2)  that  they  do  not  apply  to  contracts  made 
within  the  state  between  a  citizen  of  the  state  and  a  citizen  of  an- 
other state;  (3)  that  they  do  not  apply  to  contracts  not  made  within 
the  state.     See  2  Story,  Const.  §  1390;  Story,  Confl.  Laws,  §  341. 

In  Baldwin  v.  Hale,  1  Wall.  228,  the  authorities  are  again  re- 
viewed. The  coart,  through  Mr.  Justice  Gliffobd,  reiterates  the  con- 
clusions in  Ogden  v.  Saunders,  and  the  propositions  of  Jndg9  Stoby 
quoted  above,  and  adds : 

"Insolvent  laws  of  one  state  cannot  discharge  the  contracts  of  citizens  of 
other  states,  because  they  have  no  extraterritorial  operation,  and,  conse- 
quently, the  tribunal  sitting  under  them,  unless  in  cases  where  a  citizen  of 
such  other  state  voluntarily  becomes  a  party  to  the  proceedings,  has  no  legal 
jurisdiction  in  the  case.  Legal  notice  cannot  be  giv6n,  and  consequently 
there  can  be  no  obligation  to  appear,  and  of  course  there  can  be  no  legal  de- 
fault." 

.  Baldwin  v.  Hale  is  followed  and  indorsed  in  Oilman  v.  Lockwood, 
4  Wall.  409.  In  these  two  cases  the  reasons  for  the  rule  are  plainly 
laid  down :  (1)  Because  insolvent  laws  can  have  no  extraterritorial 
effect;  (2)  because  the  tribunal  sitting  under  them  has  no  jurisdic- 
tion of  the  person  of  the  excepted  creditor. 

In  the  case  of  CrapoY.  Kelly,  16  Wall.  610,  which decided'that  an 
assignment  under  a  state  insolvency  law  passed  the  title  to  a  ship 
of  the  insolvent,  though  at  the  time  on  the  high  seas.  Mr.  Justice 
Bradley,  in  dissenting  from  the  judgment  giving  insolvent  laws  such 
alleged  extraterritorial  effect,  clearly  states  three  fundamental  rules 
or  axioips,  as  laid  down  by  Huber  in  his  Fraslectiones,  which,  in  my 
opinion,  throw  light  on  the  question  in  the  present  case,  to-wit :  (1) 
That  the  laws  of  every  empire  have  force  only  within  the  limits  of 
its  own  government,  and  bind  all  who  are  subjects  thereof,  but  not 
beyond  those  limits;  (2)  that  all  person^  who  are  found  within  the 
limits  of  a  government,  whether  their  residence  is  permanent  or  tem- 
porary, are  to  be  deemed  subjects  thereof;  (3)  that  the  rules  of  every 
v.20,no.9— 39 
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empire,  from  comity,  admit  thai  the  laws  of  every  people,  ii^  force 
within  its  own  limits,  oaght  to  have  the  same  force  everywhere,  so 
far  as  they  do  not  prejudice  the  powers  or  rights  of  other  govern- 
ments or  of  their  citizens. 

All  the  cases  in  relation  to  the  force  and  effect  of  state  insolvent 
laws  decided  by  the  supreme  coart,  so  far  as  cited  either  here  or  in 
briefs,  have  been  oases  between  citizens  of  the  United  States,  and  in 
no  one  has  the  qaestion  or  effect  of  residence,  as  distinct  from  citi- 
zenship, been  raised  or  considered.  In  fact,  as  to  citizens  of  the 
United  States,  residence  in  a  state,  other  than  temporary,  draws  to 
it  citizenship  of  that  state,  so  that  it  is  incompatible  to  be  a  real 
resident  of  one  state  of  the  Union  and  at  the  same  time  a  citizen  of 
another.  With  aliens  the  case  is  different;  for  an  alien  may  be  a 
permanent  Resident  of  one  of  the  states  of  the  Union  without  ever 
becoming  or  intending  to  become  a  citizen.  The  duties  and  obliga- 
tions of  such  resident  aliens  are  well  defined  in  the  text-books.  They 
are  bound  to  the  society  by  their  residence,  and  they  are  subject*  to 
the  laws  of  the  state  while  they  reside  in  it.  Yattel,  102.  They  are 
bound  to  obey  all  general  laws  and  are  amenable  in  disputes  with 
each  other  or  with  our  citizens  to  the  ordinary  tribunals  of  the  conn- 
try.  See  2  Kent,  Gomm.  64,  and  Wheat.  Int.  Law,  (2d  Ed.,)  by 
Lawrence,  172  et  seq.,  where,  in  note  59,  in  relation  to  foreigners 
generally,  it  is  said :  "Foreigners  who,  by  an  acquired  domicile,  par- 
ticipate in  the  commercial  privileges  of  citizens  or  subjects  of  a 
country,  must  also  share  the  inconveniences  to  which  the  latter  are 
subject."     Case  of  Laurent,  Convention  of  1853,  p.  158. 

There  is  a  distinction  between  domiciled  aliens  and  visitors  in  or 
passengers  through  a  foreign  country,  and  it  affects  the  rights  and 
obligations  of  the  parties  under  the  local  law.  See  Fhill.  Int.  Law, 
(2d  Ed.)  6.  The  present  case  is  that  of  an  alien  domiciled  in  Loui- 
siana, who  is  bound  by  its  laws,  is  amenable  to  its  tribunals,  and 
who  participates  in  the  commercial  privileges  of  its  citizens;  a  con- 
tract made  in  Louisiana,  under  its  laws,  with  its  citizens,  and  to  be 
executed  in  its  territory;  and  insolvency  proceedings,  with  legal  and 
actual  notice,  wholly  within  proper  territorial  limits,  and  in  violation 
of  no  constitutional  rights. 

The  supreme  court  of  the  United  States  has  never,  apparently,  had 
such  a  case  before  it,  and  that  court  has  never  decided  that  in  such 
a  case  the  insolvent  laws  of  a  state  would  not  be  binding  and  effect- 
ive. None  of  the  principles  declared  in  the  many  cases  decided,  and 
as  formulated  in  the  different  cases  supra,  would  JDstify  holding  the  in- 
solvency proceedings  in  this  case  not  binding;  but,  rather,  they  seem 
to  justify  the  contrary  ruling.  Mr.  Justice  Glitfobd's  reasons  in 
Baldwin  v.  i7a2e,  and  Mr.  Justice  Bbadlet's  propositions  in  Crapo 
V.  Kelly,  certainly  point  to  the  validity  of  the  insolvency  proceedings 
as  against  the  plaintiff  here.  And  to  the  same  purport  are  the  dis- 
tinguished jurists  to  whose  wo^rks  reference  has  been  made.     And  I 
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find  in  Wharton's  Confl.  Laws,  §  623,  this  doctrine :  "The  discharge 
under  a  state  insolvent  law  of  a  debt  arising  on  a  contract  made  and 
to  be  performed  in  that  state  between  parties  residing  there  is  good 
everywhere."  And  to°  this  state  of  circamstances,  sufficient  for  Mr. 
Wharton,  we  find  that  the  tribunal  sitting  under  the  insolvent  law  has 
territorial  jurisdiction  over  the  creditor,  and  through  legal  notice  the 
creditor  is  made  a  party  and  the  jurisdiction  made  complete,  it  would 
seem  there  should  be  no  question  as  to  the  universal  efiicacy  of  the 
discharge. 

The  case  of  Von  Olahn  v.  Varretme,  decided  in  the  Eighth  circuit, 
is  a  case  on  all  fours  with  this,  and  therein  Judge  DiliiOn,  Judge  Nel- 
son concurring,  and  Mr.  Justice  MhiLeb  agreeing,  held  that  state  in- 
solvent  laws  were  as  valid  and  binding  on  resident  aliens  as  upon 
native-bom  citizens  residing  in  the  state.  1  Dill.  515.  No  circuit 
court  case  nor  other  case  has  been  cited  to  the  contrary. 

The  case  of  Mississippi  Mills  v.  Ranlett,  lately  decided  in  this  court, 
(19  Fed.  Bef.  191,)  does  not  touch  the  questions  involved  in  this  okse. 

I  conclude,  therefore,  that  in  the  present  case  the  finding  should 
be  that  the  insolvency  proceedings  in  the  state  court,  in  the  case  of 
S.  ConviUon  it  Son  v.  Their  Creditors,  wherein  the  plaintiff  was  made 
a  party,  and  had  notice,  and  wherein  the  said  GonviUon  &  Bon  were 
discharged  from  their  debts,  were  valid  and  binding  against  the  plain- 
tiff, and  operated  to  discharge  the  obligations  herein  sued  on. 

Judgments  will  be  entered  for  the  defendants. 


BioE  and  others  v.  Bbook. 

(Oireuit  Court,  E.  D.  Witaoniin.    April  18, 1884.) 

L   PAOTOR— COHSIGNMBNT  FOB  Sai^E— RlOlIT  TO  CONTROL  BaUB. 

Where  a  consignment  is  made  to  a  factor  for  sale,  .the  conaignor  has  a  right, 
generally,  to  control  the  sale  thereof,  according  to  his  own  pleasure,  from  time 
to  time,  if  no  advances  have  been  made  or  liabilities  incurred  on  account  of  the 
consignment,  and  the  factor  is  bound  to  obey  his  orders. 

2.  Same— Advabcbs  by  Factor— DiBCRETioN—UsAaBS  of  Trade. 

But  when  the  factor  has  made  large  advances  or  incurred  expenses  on  ac- 
count of  the  consignment,  the  principal  cannot,  by  any  subsequent  orders,  con- 
trol his  right  to  sell  at  such  time  as,  in  the  exercise  of  a  sound  discretion,  and 
in  accordance  with  the  usage  of  trade,  be  may  deem  best  to  secure  indemnity 
to  himself  and  to  promote  the  interests  of  the  consignor. 

3.  Same — Advances  on  CoNsioNMENTS-^RssPECTrvE  Dtrrixs  and  Interebtb. 

A  factor  who  advances  monev  on  a  consignment  is  still  the  agent  of  the  con- 
signor, and  must  act  in  good  faith,  so  as  to  promote  the  latter's  Interest,  as  well 
as  to  indemnify  himself. 

4.  Bake — Duty  of  Factor  in  Resfondins  to  Wibhks  of  Consignor. 

If  a  factor,  after  making  an  advance  on  a  consignment  and  delaying  sale  of 
the  goods,  receives  a  letter  from  consignor  directing  him  to  sell,  he  ought  to 
sell  as  soon  as  the  goods  can  be  made  to  realize  sufficient  to  reimburse  him. 
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5.  Saue '^  Inference  ov  Consent  to  Past  Acts  i%>  be  DIiawn  fbom  DiscatK- 

TIONART   AUTHORITT. 

After  a  long  delay  In  the  sale  of  wool  consigned  to  a  factor,  if  the  consignor, 
with  full  knowledge  of  the  facts,  and  uninfluenced  by  concealment  or  fraud  on 
his  factor's  part,  authorizes  the  latter  to. sell  at  his  discretion,  he  thereby  rati- 
fies the  action  of  the  factor  in  nut  having  sold  before. 

At  Law.     ' 

Bobert  F.  Petttbone,  for  plaintiffs. 

J.  V.  Quarle$,  for  defendant. 

Dybr,  J.,  {charging  jury.)  On  or  aboat  the  thirtieth  day  of  Sep- 
tember, 1875,  the  defendant  shipped  to  the  plaintiffs,  who  were  wool 
jBommission  merchants  in  Boston,  29  sacks  of  wool,  containing  in  all 
about  5,730  pounds.  The  wool  was  consigned  4ip  the  plaintiffs,  and 
was  to  be  sold  by  them  for  the  account  of  the  defendant.  At  the 
same  time  the  defendant  drew  his  draft  on  the  plaintiffs  for  $1,000 
on  account  of  the  shipment,  which  draft  was  paid  on  presentation, 
and  the  amount  of  which  was  to  be  repaid  from  the  proceeds  of 
the  sale  of  the  wool,  tioon  thereafter  the  defendant  drew  on  the 
plaintiffs  for  the  further  sum  of  $1,000,  and  this  draft  was  also  paid. 
The  consignment  appears  to  have  been  made  generally,  and  without 
any  speciho  orders  as  to  the  time  or  mode  of  sale  of  the  wool ;  and 
no  orders  as  to  the  time  of  sale  were  given  by  the  defendant  to  the 
plaintiffs  prior  to  the  eleventh  day  of  February,  1876.  On  that  day, 
and  long  after  the  plaintiffs  had  made  the  advances  amounting  to 
$2,000  on  account  of  the  consignment,  the  defendant  wrote  the  plain- 
tiffs as  follows : 

"Burlington,  February  11,  1876. 

"  Denny,  Rice  <&  Co. — Beas.  Sibs:    You  will  please  do  me  the  favor  of 
sorting  and  selling  my  wool  as  soon  as  you  can  conveniently,  and  oblige, 
"Yours  respectfully,  Edward  Brook." 

To  this  time  the  plaintiffs,  according  to  their  account  of  sales  in 
evidence,  had  only  made  sales  of  the  wool  to  the  amount  of  $81.48.- 
Between  that  date  and  March  16,  1877,  it  appears  from  their  state- 
ment of  sales  that  they  made  other  sales  amounting  to  $457.54,  and, 
on  the  last-named  day,  they  sold  out  the  balance  of  the  wool,  realiz- 
ing therefor  $1,419.69 ;  so  that  the  total  proceeds  of  all  sales  amounted 
to  $1,958.71.  The  plaintiffs  charged  a  commission  of  5  per  cent,  for 
making  the  sales,  amounting  to  $97.93.  They  claim  to  have  paid 
for  insurance,  labor,  and  storage,  $19.59,  and  for  freight  and  cartage, 
$97.03.  With  interest  on  their  advances,  and  on  the  amount  paid 
for  freight  and  cartage,  to  March  5,  1877,  they  make  the  deficiency 
remaining,  after  accounting  for  the  total  sales  of  the  wool,  $461.21, 
and  this  suit  is  brought  to  recover  t'hat  amount,  with  Interest,  from  the 
defendant.  Payment  of  this  demand  is  resisted  by  him  on  the  ground 
that  the  plaintiffs  disregarded  his  instructions  to  sell  the  wool,  con-  ° 
tained  in  his  letter  of  February  11th,  and  he  claims  that  if  the  wool 
had  been  sold  during  that  month  more  than  enough  would  have  been 
realized  to  reimburse  the  plaintiffs  the  amount  of  their  advances  and 
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other  demajads  before  eiitimflrated.  Gonaidjsrable  testimony  has  be«n 
introduced  conceraiug  the  quality  and  character  of  the  wool,  and  the 
state  of  the  Boaton  market  between  February,  1876.  and  March, 
1877,  and  numerous  letters  which  passed  between  the  parties  have 
been  read  in  evidence.  In  one  or  more  of  the  letters  the  plaintiffs 
called  on  the  defendant,  because  of  the  state  of  the  market  and  of 
their  alleged  inability  to  sell  the  wool  for  a  satisfactory  price,  to  re- 
turn to  them  $500  of  the  advances  they  had  originally  made  on  the 
consignment,  and  on  the  sixteenth  day  of  May,  1876,  the  defendant 
wrote  the  plaintiffs  complaining  of  their  failure  to  sell  the  wool  as 
requested  in  his  letter  of  February  11th.  This  letter  was  followed  by 
one  from  the  plaintiffs  explanatory  of  the  reasons  why  the  wool  had 
not  been  sold,  and  in  reply  thereto  the  defendant,  on  the  fifth  of  June, 
1876,  wrote  the  plaintiffs,  and  authorized  them  to  exercise  their  dis- 
cretion with  reference  to  the  time  when  the  wool  should  thereafter  be 
sold. 

The  plaintiffs,  in  the  transaetions  in  question,  stood  towards  the 
defendant  in  the  relation  of  factors.  Where  a  consignment  is  made 
to  a  factor  for  sale,  the  consignor  has  a  right,  generally,  to  control 
the  sale  thereof  according  to  his  own  pleasure,  from  time  to  time,  if 
no  advances  have  been  made  or  liabilities  incurred  on  account  of  the 
consignment,  and  the  factor  is  bound  to  obey  his  orders.  This  arises 
from  the  ordinary  relation  of  principal  and  agent.  But  when  the 
factor  has  made  large  advances  or  incurred  expenses  on  account  of 
the  consignment,  the  principal  cannot,  by  any  subsequent  orders, 
control  his  right  to  sell  at  such  a  time  as,  in  the  exercise  of  a  sound^ 
discretion,  and  in  accordance  with  the  usage  of  trade,  he  may  deem 
best,  to  secure  indemnity  to  himself  and  to  promote  the  interests  of 
the  consignor.     FeUd  v.  FarriTigton,  10  Wall.  149. 

'The  rule  on  this  subject  has  been  laid  down  by  the  supreme  court 
in  the  case  of  Brown  v.  McQran,  14c  Pet.  479,  as  follows: 

"Where  the  consignment  is  m<ade  generally,  withotit  any  specific  orders  as 
to  the  time  or  mode  of  sale,  and  the  factor  makes  advances  or  incui-s  liabili- 
ties on  the  footing  of  such  consignment,  there  the  legal  presumption  is  that 
the  factor  is  intended  to  be  clothed  with  the  ordinary  rights  of  factors  to  sell, 
in  the  exercise  of  a  sound  discretion,  at  such  time  and  in  such  mode  as  the 
.  usage  of  trade  and  his  general  duty  require,  and  to  reimburse  iiimself  for  his 
atlvances  and  liabilities  out  of  the  proceeds  of  the  sale;  and  tlie  consignor  has 
no  right,  by  any  subsequent  orders,  given  after  advances  have  been  made  or 
liabilities  incurred  by  the  factor,  to  suspend  or  control  this  right  of  sale,  ex- 
cept so  far  as  respects  the  surplus  of  the  consignment  not  necessary  for  the 
reimbursement  of  such  <advances  or  liabilities." 

By  making  the  advances  of  $2,000  to  the  defendant,  the  plaintiffs 
acquired  a  special  interest  or  property  in  the  wool,  and  therefore 
they  held  it  for  their  own  indemnity  as  well  as  for  the  benefit  of  the 
defendant.  The  consignment  of  wool,  it  is  undisputed,  was  made 
without  any  specific  orders  in  the  first  instance  as  to  the  time  of  sale, 
and  it  is  not  denied  that  the  advances  were  made  on  account  of  such 
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consignment  and  before  the  order  contained  in  the  defendant's  letter 
of  Febroary  11, 1876.  This  being  so,  and  applying  to  the  case  the  rule 
of  law  I  have  stated,  the  defendant  could  not,  after  those  advances 
were  made,  control  absolutely,  by  any  specific  order,  the  plaintiff's 
right  to  sell  at  such  a  time  as,  in  the  exercise  of  proper  discretion 
and  in  accordance  with  the  usage  of  trade,  they  might  deem  it  best 
to  sell,  for  the  purpose  of  indemnifying  themselves  and  at  the  same 
time  promoting  the  interests  of  the  defendant.  So,  gentlemen,  it  be- 
ing undisputed  that  the  wool  was  shipped  by  the  defendant  to  the 
plaintiffs  to  be  sold  by  them,  without  any  specific  orders  in  the  first 
instance,  as  to  the  time  or  manner  of  sale,  and  that  before  any  such 
orders  were  given  the  plaintiffs  made  advances  and  incurred  expenses 
on  account  of  the  consignment,  I  instruct  you  that  if  the  plaintiffs 
could  not  sell  the  wool  within  a  reasonable  time  after  receiving  the 
letter  of  February  11th,  for  enough  to  fully  reimburse  them  for  their 
advances  and  expenditures,  and  if  they  exercised  a  sound  discretion, 
and  acted  in  good  faith,  and  with  reasonable  care  and  diligence,  in 
selling  the  wool,  having  in  view  their  own  indemnity  and  the  inter- 
ests of  the  defendant,  and  if  the  proceeds  of  the  sales  so  made  did 
not  amount  to  a  sufficient  sum  to  reimburse  the  plaintiffs  for  their 
advances,  with  interest,  and  their  proper  charges  for  services  and 
necessary  disbursements  for  freight,  insurance,  storage,  and  labor, — 
then  the  plaintiffs  are  entitled  to  recover.  Although  the  plaintiflb 
had  made  advances  to  the  defendant,  they  were  still  his  factors,  and 
under  the  obligations  of  factors.  They  were  still  his  agents  to  sell 
the  wool,  and  they  were  bound  to  act  in  good  faith  towards  him,  and 
so  as  to  promote  his  interests  as  far  as  possible,  as-  well  as  to  secure 
indemnity  to  themselves.  If,  therefore,  within  a  convenient  time 
after  receiving  the  letter  of  February  11,  1876,  the  plaintiffs,  in  the 
exercise  of  reasonable  discretion,  and  acobrding  to  the  usage  of  trade, 
could  have  sold  the  wool  for  more  than  enough  to  have  fully  reim- 
bursed them  for  their  advances  and  expenditures,  then  I  think  they 
were  bound  to  make  the  sale;  but  not  unless  they  could  thereby  fully 
secure  reimbursement  to  themselves.  With  reference  to  the  order 
contained  in  the  letter  of  February  11th,  I  ought  to  say,  further,  that 
if  the  defendant  wrote  the  letter  of  June  5,  1876,  with  full  knowledge 
of  all  the  facts,  and  without  any  fraud  or  concealment  of  facts  on  the 
part  of  the  plaintiffs,  then  he  must  be  held  to  have  ratified  the  action 
of  the  plaintiffs  in  not  selling  immediately  under  the  specific  order 
of  February  11th.  The  plaintiffs  had  no  right  to  delay  the  sale  of 
the  wool  by  the  want  of  reasonable  skill  and  efforts  on  their  part; 
and  if  the  loss  which  they  here  ask  the  defendant  to  make  good  to 
them  was  occasioned  by  their  own  want  of  good  faith,  or  by  their 
failure  to  exercise  reasonable  care,  discretion,  and  diligence  in  selling 
the  wool,  then  they  should  themselves  bear  that  loss,  and  in  that 
event  they  are  not  entitled  to  recover.  Seasonable  care  and  dili< 
gence  in  such  case  means  such  care  and  'diligence  as  an  ordinarily 
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^rudent  and  diligent  man  would  exercise  i&  the  ciroumstances  in 
-which  the  plaintiffs  were  placed,  with  reference  to  his  own  property, 
taking  into  consideration  the  usage  of  trade,  ^e  state  of  the  market, 
and  the  situation  of  the  property.  Failure  to  find  a  purchaser  of  the 
-wool  would  not  of  itself  constitute  neglect  of  duty,  provided  snch  fail- 
ure was  not  attribatable  to  any  want  of  reasonable  care  and  diligence 
on  the  part  of  the  plaintiffs. 

*  »  *  •  •  ««  « 

If  you  find  for  the  plaintifiFs,  you  will  assess  their  damages  at  such 
snm  as  will  repay  them  the  difference  between  the  proceeds  of  the 
sales  of  the  wool  and  the  aggregate  amount  of  their  advances,  oom- 
missions,  and  disbursements  for  freight,  cartage,  labor,  insurance, 
and  storage,  with  an  allowance  of  interest  at  6  per  cent.,  the  legal 
rate  in  MassachnsettB. 


Tatlob  v.  Ibwin. 


V 

{Oireuit  Court,  N.  D.  Iowa,  O.  D.    Jane  Term,  1884^ 

1.  Bankruptcy — Limitations— Bankhupt's  Land. 

According  to  the  bankrupt  act,  assignee  should  bring  suit  for  property  with- 
held from,  him  within  two  years  from  the  time  whL-n  the  cause  of  action  ac- 
crued. If  be  does  not  his  ri<{ht  of  action  is  barred,  except  in  cases  whure  the 
relief  sought  is  against  fraud. 

2.  Bamb— Baskrcpt's  Land— Assioweb's  Disohetion  as  to  rr. 

It  is  for  the  assignee  to  determine  whether  or  not,  in  a  given  case,  he  will 
assert  title  to  property;  he  may  elect  not  to  charge  the  estate  with  the  burden 
of  looking  after  property. 

3.  Samb — Failure  to  Record  Assignment. 

The  failure  of  assignee  to  record  the  assignment  in  a  county  in  which  land 
of  the  bankrupt  is  situate  is  evidence  of  a  dispositioa  not  to  assert  title  to  the 
land. 
A.  Same— Informai,  Convktance — Delay  of  Assiokeb. 

A  man's  banding  to  his  wife  his  patent  for  a  certain  piece  of  land,  with  the 
intention  that  she  shall  take  title  tlicreby,  is  not  a  conveyance  in  law,  and  Ihe 
land  can,  after  the  bankruptcy  of  husband,  be  talien  by  his  assignee.  But  if 
assignee  does  not  .assert  title  to  it  within  the  time  limited  by  thebankruptcy 
act  the  wife  can  bold. 
6.  DSI.AY  OF  AseiONBB  TO  Assume  Land— Estopped. 

The  failure  by  assignee  to  aasume  charge  of  land  of  .bankrupt  for  such  length 
of  time  as  would  imply  a  dispontion  not  to  assame  at  all,  estops  him  from  as- 
serting right  thereto  after  bankrupt  in  possession  has  sold  to  an  innocent  pur- 
chaser for  value. 

At  Law.     Action  in  ejectment. 
Taylor  d  Pollard  and  M.  D.  O'Connell,  for  plaintiff. 
C.  A.  Irwin  and  Robinton  d  MUchrist,  for  defendant. 
Shibas,  J.     In  this  action  plaintiff  sues  in  ejectment  for  the  pur- 
pose of  determining  the  right  to  the  possession  of  the  N.  E.  ^  of  seo- 
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tion  26,  township  88,  range  33,  situated  in  Calhoun  county,  Iowa. 
The  parties  'waived  a  jury  trial,  submitting  the  cause  to  the  court 
upon  an  agreed  statement  of  facts  and  other  testimony. 

The  land  in  question  was  entered  by  one  Joseph  Cain,  to  whom 
the  patent  from  the  United  States  issued  in  1860.  On  the  twenty- 
third  of  December,  1876,  the  firm  of  B.  &  3.  P.  Slevin  &  Co.,  of  which 
firm  Joseph  Cain  was  a  member,  filed  their  petition  in  bankruptcy 
in  the  United  States  district  court  for  the  Eastern  division  of  Mis- 
souri, and  the  firm  and  its  members  were  duly  adjudged  to  be  bank- 
rupts, and  on  the  seventeenth  of  January,  1877,  Preston  Player  was 
appointed  assignee  of  the  bankrupts'  estate,  and  on  the  eighteenth 
of  January,  1877,  the  register  executed  to  such  assignee  a  deed  of 
the  property  of  said  bankrupts.  This  deed  has  never  been  recorded 
in  Calhoun  county,  Iowa.  The  land  in  controversy  was  not  included 
in  the  schedules  filed  by  Cain  in  the  bankruptcy  proceedings,  and  the 
assignee  did  not  have  actual  knowledge  of  the  fact  that  the  title  to 
this  land  stood  in  the  name  of  Joseph  Cain  until  January,  1883,  when 
his  attention  was  called  to  the  fact  by  a  creditor  of  the  firm.  Joseph 
Cain  claims  that  he  had  given  this  realty  to  his  wife  in  March,  1876. 
No  transfer  of  the  title  was  made,  nor  was  there  any  written  evidence 
of  such  gift  executed.  On  the  eighth  of  April,  1881,  Joseph  Cain 
and  wife  sold  the  premises  in  question  to  Harvey  E.  Buck,  executing 
a  warranty  deed  therefor,  which  deed  was  duly  recorded  in  Calhoun 
county,  Iowa,  on  the  sixteenth  day  of  May,  1881,  and  on  the  eighth 
of  October,  1881,  said  Buck  and  wife  sold  and  conveyed,  by  warranty 
deed,  the  said  premises  to  W.  W.  Irwin,  the  defendant,  for  the  sum 
of  $1,650.  At  the  time  of  the  purchase  by  defendant  he  had  no  act- 
ual notice  or  knowledge  of  the  fact  that  Joseph  Cain  had  been  ad- 
judged a  bankrupt,  and  he  entered  upon  the  property  under  that  pur- 
chase, and  is  now  in  possession  thereof.  On  the  tenth  day  of/January, 
1883,  the  fourth  meeting  of  the  creditors  of  B.  &  J.  F.  Slevin  &  Co. 
•was  held,  and  a  list  of  the  other  uncollected  and  outstanding  assets 
of  the  firm  was  exhibited  and  sold  at  auction.  The  realty  in  ques- 
tion was  not  included  in  this  list  as  thus  exhibited,  but  the  attention 
of  the  assignee  having  been  called  to  the  matter  by  a  creditor,  he  put 
up  the  realty  for  sale  and  sold  it  at  public  auction  to  plaintiff,  who 
bid  therefor  the  sum  of  $10.  This  sale,  therefore,  was  made  without 
any  order  having  been  obtained  from  the  court  for  making  same, 
without  any  notice  whatever  being  given,  or  any  effort  made  to  real- 
ize for  the  estate  the  value  of  the  property.  The  report  of  the  as- 
signee of  his  acts  in  the  premises,  including  the  sale  of  the  realty  to 
plaintiff,  was  approved  by  the  court  in  bankruptcy,  and  a  quitclaim 
deed  was  executed  by  the  assignee  and  delivered  to  plaintiff,  who 
caused  the  same  to  be  recorded  in  Calhoun  county,  Iowa,  on  the  fif- 
teenth day  of  March,  1883,  and  on  the  twenty-eighth  of  the  same 
month  plaintiff  filed  his  petition  in  ejectment  against  defendant  foi 
the  recovery  of  possession  of  the  land.    Thus  it  appears  that  both 
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parties  claim  title  tinder  Joseph  Gain, — the  plaintiff  nndet  the  deed 
of  the  assignee  in  bankruptcy,  and  the  defendant  nnder  the  deed 
from  Cain  and  wife  to  Back,  and  the  deed  from  Back  and  wife  to  de- 
fendant. 

On  part  of  the  plaintiff  it  is  claimed  that  the  title  of  the  assignee 
reverts  back  to  the  date  of  the  filing  of  the  petition  in  bankruptcy, 
and  includes  all  property  which  in  fact  belongs  to  the  bankrupt, 
whether  scheduled  or  not,  and  that  from  that  time  no  act  done  or 
conveyance  made  by  the  bankrupt  can  in  any  way  affect  the  title  of 
the  assignee,  and  that  the  pendency  of  the  proceeding  in  bankruptcy 
is  notice  to  all  the  world,  and,  further,  that  the  assignee  is  not  re- 
quired, in  order  to  protect  his  rights,  to  record  the  deed  of  assignment 
in  the  several  counties  wherein  the  bankrupt  may  have  owned  prop- 
erty; the  provision  found  in  section  5064  of  the  bankrupt  act,  re- 
quiring the  assignee,  within  six  months,  to  cause  the  assignment  to 
be  recorded  in  every  registry  of  deeds  or  other  office  within  the  United 
States  where  a  conveyance  of  any  lands  Owned  by  the  bankrapt  ought 
by  law  to  be  recorded,  being  intended  only  as  a  means  of  furnishing 
proof  of  title  to  persons  purchasing  property  of  the  assignee. 

In  support  of  these  propositions  plaintiff  cites  Bump,  Bankr.  139; 
Phillips  V.  Helmbold,  26  N.  J.  Eq.  208;  In  re  Lake,  6  N.  B.  R.  542; 
In  re  Gregg,  3  N.  B.  R.  529;  Ex  parte  Vogel,  2  N.  B.  R.  427;  In  re 
Wynne,  4  N.  B.  R,  23;  Davis  v.  Anderson,  6  N.  B.  R.  154;  Ex  parte 
Foster,  2  Story,  158;  Johnson  v.  Oeisriter,  26  Ark.  46;  Barron  v. 
Newbury,  1  Biss.  149;  Mays  v.  Manufrt'  Nat.  Bank,  64  Pa.  St.  74; 
In  re  Neale,  3  N.  B.  R.  178;  Hall  v,  Whiston,  5  Allen,  127;  BuUer 
V.  Mullen,  100  Mass.  455;  Stevens  v.  Mechanics',  etc.,  101  Mass.  110; 
Zantzinger  v.  Ribble,  36  Md.  33 ;  Conner  v.  Long,  104  U.  S.  239 ;  Bank 
T.  Sherman,  101  U.  S.  406. 

On  the  part  of  the  defendant  it  is  claimed  (1)  that  the  realty  at 
the  date  of  proceedings  in  bankruptcy  belonged  in  fact  to  the  wife  of 
Joseph  Gain,  and  that  he  held  the  title  in  trust  for  her,  and  hence  the 
same  did  not  pass  to  the  assignee ;  (2)  that  the  assignee,  having  failed 
to  take  possession  of  the  property,  or  assert  any  right  thereto,  for  over 
six  years  after  the  adjudication  in  bankruptcy,  is  barred  of  any  right 
or  title  therein  by  the  provision  of  the  bankrupt  act,  which  enacts 
that  "no  suit  at  law  ^or  in  equity  shall  be  maintainable  in  any  court, 
between  an  assignee  in  bankruptcy  and  a  person  claiming  an  adverse 
interest,  touching  any  property  or  rights  of  property  transferable  to 
or  vested  in  such  assignee,  unless  brought  within  two  years  from  the 
time  when  the  cause  of  action  accrued  for  or  against  such  assignee ;" 
(3)  that  if  not  barred  as  a  matter  of  law  by  the  limitation  just  cited, 
nevertheless  the  assignee  and  his  grantee  are  estopped  from  assert- 
ing any  right  or  title  to  the  premises  in  question,  for  the  reason  that 
the  assignee  allowed  the  bankrupt  to  remain  in  possession  of  the 
premises,  did  not  assert  any  right  thereto,  and  permitted  the  bank- 
rupt to  sell  the  property  to  defendant,  who  bought  the  same  in  good 
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faith,  paying  fall  valae  therefor,  and  that  the  assignee  has  noTar  in 
faot  asserted  a  claim  to  the  property  for  the  benefit  ot  the  estate. 

All  the  evidenoe  addaeed  to  show  that  the  realty  in  dispate  be- 
longed to  Mrs.  Gain  at  the  time  the  petition  in  bankruptcy  vas  filed, 
is  found  in  the  testimony  of  Joseph  Gain,  vho  testifies  that  shortly 
after  his  marriage  he  made  a  gift  of  the  property  to  his  wife.  He  did 
not  execute  a  conveyance  of  the  property  to  her,  bat  simply  handed 
her  the  patent,  saying  that  he  had  bought  the  laud  with  his  first  earn- 
ings,  and  wished  her  to  have  it.  While,  as  between  the  husband  and 
wife,  this  gift  may  have  taken  effect  so  that  the  husband  held  the  prop- 
erty as  her  trustee,  yet,  as  it  appears  that  the  husband  was  then  in 
debt,  snch  a  transaction  cannot  be  held  valid  as  against  creditors  of 
the  husband.  In  other  words,  the  assignee,  as  the  representative  of 
the  creditors,  could,  had  he  so  chosen  to  do,  have  held  the  property 
under  the  deed  of  assignment  for  the  benefit  of  the  creditors.  If ^  how- 
ever, the  creditors,  through  the  assignee,  did  not  assert  their  right  to 
the  property  within  the  time  limited  by  the  terms  of  the  bankrupt  act, 
then  it  may  be  that  Mrs.  Cain  can  assert  her  title  or  right  to  the 
property.  The  evidenoe  shows  that  she  joined  in  the  granting  clause 
of  the  deed  to  Harvey  E.  Buck,  under  whom  the  defendant  claims, 
and  therefore  all  her  title  and  right,  whatever  it  may  be,  has  passed 
to  the  defendant. 

By  the  express  provisions  of  the  bankmpt  act,  it  was  made  the 
duty  of  the  assignee  to  bring  suit  for  the  recovery  of  property  belong- 
ing to  the  estate  and  not  in  his  possession  within  two  years  after  the 
cause  of  action  accrued  to  him.  A  failure  on  his  part  to  do  so  would 
bar  his  right  to  maintain  an  action  at  law  or  in  equity,  except  in 
cases  where  the  relief  sought  is  against  a  fraud  practiced  by  the 
opposing  party.     Bailey  v.  Qlover,  21  Wall.  342. 

In  the  case  at  bar  it  appears  that  the  assignee  did  not  take  posses- 
sion of  the  property  in  question,  or  assert  any  right  thereto,  or  do 
any  act  affecting  the  property,  for  more  than  six  years  after  the  ad- 
judication in  bankruptcy.  This  delay  would  bar  his  right,  or  that  of 
one  in  priority  with  him,  unless  such  delay  was  caused  by  fraud  or 
deceit  on  part  of  defendant  or  those  under  whom  he  holds  title. 
The  only  fact  tending  to  sustain  the  charge  of  fraud  is  the  failure 
on  part  of  Joseph  Cain  to  schedule  this  luid  as  part  of  his  assets 
in  the  bankruptcy  proceedings.  Gain,  however,  claimed  that  the 
property  in  fact  belonged  to  his  wife,  and  hence  did  not  pass  to  the 
assignee.  The  title  to  the  land  stood  in  the  name  of  Joseph  Cain, 
upon  the  records  of  the  county  in  which  it  is  situated,  for  more  than 
four  years  after  the  assignee  was  appointed.  It  does  not  appear  that 
the  assignee  ever  examined  the  bankrupt  touching  his  property,  or 
that  either  the  bankrupt  or  his  wife  ever  made  any  false  statement 
to  the  assignee  about  the  property.  While  the  assignee  may  not 
have  known  that  the  property  could  be  subjected  to  the  debts  due 
creditors,  yet  it  does  not  appear  thut  the  bankrupt  or  bis  wife  took 
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any  steps  to  conceal  the  property,  or  deoeire  the  assignee  in  regard  to 
the  same.  Certainly  nothing  is  proven  affecting  the  good  faith  of 
the  defendant.  When  actual  knowledge  of  the  fact  that  the  title  of 
this  land  stood  in  the  name  of  the  bankrupt  was  brought  home  to 
the  assignee,  he  took  no  steps  to  assert  any  right  thereto. 

It,  is  shown  in  the  testimoney  of  Joseph  Gain  that,  shortly  after 
the  sale  of  the  property  to  Buck,  the  assignee  had  a  conversation 
with  him  in  regard  \o  the  property.  It  was  fally  within  the  power 
of  the  assignee  to  have  examined  both  the  bankrupt  and  his  wife 
touching  their  rights  to  this  property,  yet  he  did  not  do  so,  but  per- 
mitted the  sale  to  Book  to  stand  without  objection.  It  is  true  that 
it  is  agreed  in  the  stipulation  signed  by  the  parties  that  the  assignee 
did  not  have  actual  knowledge  or  notice  of  the  fact  that  Gain  owned 
or  held  the  title  to  the  land  until  in  January,  1883,  yet  it  would  ap- 
pear that  he  had  notice  of  facts  sufficient  to  make  it  his  duty  to  in- 
quire into  the  condition  of  the  property.  What  inquiry  he  did  in  fact 
make  does  not  appear.  The  assignee  died  in  December,  1888,  and 
we  have  not  the  benefit  of  his  testimony,  bat  it  does  appear  that  he 
took  no  action  looking  towards  the  assertion  of  any  right  on  bis  part 
to  the  land. 

In  January,  1888,  the  final  schedule  of  assets  left  unsold  was  pre- 
pared for  submission  to  a  meeting  of  the  creditors,  but  this  land  was 
not  included  therein.  At  the  meeting  of  the  creditors,  when  the  mat- 
ter was  called  up,  he  did  not  add  it  to  his  schedule  as  property  be- 
longing to  the  estate.  At  the  request  of  a  creditor  he  did  put  up  for 
sale  whatever  interest  he  might  have  in  the  property,  but  it  is  clear 
that  he  did  not  claim  the  property  as  belonging  to  the  estate,  or  else 
he  was  derelict  in  his  duty  as  assignee.  The  property  in  question 
was  worth  sixteen  hundred  dollars.  It  was  then  occupied  by  an  ad- 
verse claimant,  and  it  was  his  duty,  if  he  wished  to  sell  it,  to  procure 
an  order  from  court  for  that  purpose,  after  notice  given  to  the  adverse 
party.  No  order  for  sale  was  procured,  nor  was  any  notice  given 
that  it  would  be  sold.  It  was  ostensibly  put  up  for  sale  at  auction, 
without  notice,  and  knocked  down  to  plaintiff  for  the  sum  of  $10. 
When  the  assignee  came  to  execute  a  deed  to  plaintiff  he  was 
careful  to  avoid  asserting  that  he  had  ever  claimed  any  right  to  the 
land.  Thus,  in  the  recitals  of  the  deed,  as  prepared  for  his  signa- 
ture, it  was  recited  that  "whereas,  on  the  date  last  aforesaid,  the  said 
bankrupts,  or  some  one  or  other  of  them,  were  possessed  of  or  entitled 
to  an  interest  in  the  real  estate  hereinafter  described;"  but  the  as- 
signee interlined  between  the  words  "were  possessed"  the  following, 
"as  it  is  said  and  alleged;"  and  in  the  recitals  of  what  was  offered 
for  sale,  he  interlined  the  words  "such  interest  as  he  might  have  as 
assignee  as  aforesaid, " — thus  clearly  showing  that  he  did  not  intend  to 
assert  a  claim  to  the  title  of  the  land.  In  fact,  it  cannot  be  believed 
that  the  assignee  would  have  sold  the  premises  in  question  for  the 
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merely  nominal  sum  of  $10  had  he  believed  that  the  property  be- 
longed to  the  estate.  The  facts  show  that  the  assignee  did  not  re- 
gard the  estate  as  really  having  any  interest  in  the  premises,  and  for 
this  reason  he  asserted  no  right  thereto.  Under  these  oircnmstanees 
he  would  not  only  be  barred  by  the  statate  of  limitations,  but  would 
also  be  estopped  from  asserting  a  right  to  the  premises  against  a 
bonajide  purchaser  for  value. 

It  is  for  the  assignee  to  determine  whether  or  not,  in  a  given  case, 
he  will  assert  his  right  to  property.  He  may  elect  not  to  charge  the 
estate  with  the  burden  of  looking  after  property.  This  election  he 
must  exercise  within  a'reasonable  time.  A  failure  to  do  so  may,  as 
against  third  parties,  be  construed  as  an  election  not  to  claim  the 
property.  Amory  v.  Lawrence,  3  Cliff.  523 ;  Smith  v.  Gordon,  6  Law 
Eep.  313;  Oakey  v.  Gardiner,  2  La.  Ann.  1005. 

If  an  assignee  neglects  or  refuses  to  take  charge  of  a  given  piece 
of  property  for  such  a  length  of  time  as  would  indicate  that  he  did 
not  intend  to  assert  a  right  thereto,  and  the  bankrupt  being  left  in 
possession  thereof  sells  it  to  a  third  party,  who  buys  in  good  faith, 
the  assignee  may  be  estopped  from  afterwards  asserting  his  right 
thereto.  In  the  case  at  bar,  the  title  of  the  realty  in  question  was  in 
the  name  of  the  bankrupt,  and  it  so  remained  for  over  four  years 
after  the  appointment  of  the  assignee.  The  bankrupt  act  makes  it 
the  duty  of  the  assignee  to  record  the  deed  of  assignment  within  six 
months  in  every  registry  of  deeds  or  other  office  within  the  United 
States  where  a  conveyance  of  any  lands  owned  by  the  bankrupt  ought 
by  law  to  be  recorded.  While  it  may  be  true  that  a  failure  to  re- 
cord the  deed  does  not  necessarily  defeat  the  title  of  the  assignee,  yet 
it  is  a  fact  tending  to  show  that  the  assignee  does  not  assert  a  right 
to  any  land  within  a  given  county,  because  if  he  does  assert  sach 
right,  then  he  should  record  the  deed. 

In  the  case  at  bar  the  title  to  the  realty  in  question  was  in  the 
name  of  the  bankrupt,  and  so  remained  upon  the  records  of  the  county 
for  over  four  years  after  the  appointment  of  the  assignee,  yet  he  did 
not  take  possession  of  the  property,  or  record  the  deed  of  assignment.  - 
In  April,  1881,  the  property  was  sold  to  Harvey  £.  Buck  by  the  bank- 
rupt, and  the  deed  put  upon  the  record ;  and  in  October  of  the  same 
year  the  defendant  bought  the  property,  paying  $1,650  therefor.  In 
January,  1883,  when  the  attention  of  the  assignee  was  directly  called 
to  the  property,  he  did  not  take  the  steps  necessary  to  assert  his 
right  to  the  property,  nor  did  he  seek  to  give  the  estate  tiie  benefit  of 
the  property.  8o  far  as  his  own  action  is  concerned,  he  clearly  in- 
dicated that  he  did  not  intend  to  assert  any  claim  to  the  property. 
The  fact  that  when  asked  to  do  so  he  put  up  the  property  for  sale  at 
auction,  without  giving  any  notice  thereof,  or  taking  any  steps  to  real- 
ize upon  the  property,  and  knocked  the  same  down  at  the  nominal 
£um  of  $10,  does  not  show  that  he  really,  and  in  good  faith,  deemed 
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the  property  to  be  part  of  the  assets  of  the  estate.  Under  these  cir- 
cumstances the  assignee  should  now  be  estopped  from  asserting  any 
right  or  title  to  the  property  against  the  defendant. 

The  plaintiff  stands  in  no  better  position  than  the  assignee.  .  He 
holds  under  a  quitclaim  deed,  and  cannot  therefore  be  heard  to  as- 
sert that  he  is  an  innocent  purchaser.  He  takes  just  the  right  and 
title  his  grantor  had,  subject  to  all  the  equities  Existing  and  avail- 
able against  the  assignee.  Oliver  v.  Piatt,  3  How.  363;  May  v.  Le 
Claire,  11  Wall.  217. 

Moreover,  when  the  quitclaim  deed  was  executed  to  plaintiff,  the 
defendant  was  in  possession  of  the  land,  holding  under  deeds  of  war- 
ranty duly  recorded.  The  plaintiff,  therefore,  can  assert  no  greater 
or  better  right  than  could  the  assignee,  and'  unless  the  latter  could 
recover  possession  of  the  land,  his  grantee  cannot. 

Judgment  for  defendant. 


United  States  v.  Tubeaud.     (Several  Cases. 

(Circuit  Court,  E.  D.  Louitiana.    May  23,  1884. 

1.  Criminai.  Law — Infoumations. 

Informations  must  be  based  upon  affidavits  whiqh  show  probable  cause  aris- 
ing; from  facts  within  the  knowledge  of  the  partiea  makine  them ;  the  mcr6 
belief  of  the  atSant  is  insufficient. 
3.  Same— Amendmest  of  Infobmations. 

Amendments  of  affidavits  made  as  part  of  criminal  informations  cannot  be 
allowed. 

Motions  to  Quash  Informations  on  the  ground  of  insufficiency  of 
affidavit's. 

A.  H.  Freeman,  Asst.  Atty.  Gen.,  A.  H.  Leonard,  and  Francis  T. 
Nichols,  U.  S.  Atty.,  for  plaintiff. 

John  D.  Rouse,  fViUiam  Grant,  and  Joseph  P.  Hornor,  for  defend- 
ant. 

BiLiiiMos,  J.  The  question  presented  arises  in  prosecutions  for  the 
lowest  grade  of  misdemeanors,  but  the  determination  affects  the  pro- 
ceedings in  all  mere  misdemeanors  or  offenses  lower  than  felonies.  I 
asked,  therefore,  a  fuller  argument,  in  order  that  I  might  have  all  the 
aid  possible  in  the  consideration  of  the  matter,  so  that,  on  the  one 
hand,  there  might  be  no  groundless  restriction  upon  the  executive 
department  in  its  efforts  to  enforce  criminal  law,  and,  on  the  other 
hand,  that  no  protection  which  the  constitution  bad  thrown  around 
the  citizen  might  be  disregarded. 

'Reported  by  Joseph  P,  Hornor,  Esq.,  of  the  New  Orleans  bat. 

« 
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The  affidavits,  the  saffioienoy  of  whioh  are  to  be  deteimiiied,  are 
identical,  and  are  as  foUovs : 

"Geo.  A.  Dice,  being  duly  svorn,  says:  All  the  statements  and  averments 
in  tl^e  foregoing  information  are  true,  as  he  verily  believes. 

"Gbo.  a.  Diob. 
"Sworn  to  and  subscribed  before  me  this  twentieth  day  of  May,  1884. 

"E.  R.  Hunt.  U.  S.  Commissioner." 

The  point,  and  the  sole  point,  to  be  passed  apon  is  whether  this 
affidavit  furnishes  such  a  "probable cause,"  and  is  supported  by  such 
an  oath,  as  is  required  by  the  fourth  amendment  to  the  constitution. 
It  is  true,  it  is  an  affidavit  subjoined  to  and  made  the  basis  of  an  in-  . 
formation.  It  is  also  true  that  under  the  usages  of  the  government 
of  Great  Britain  this  information  belongs  to  the  class  of  formal  ac- 
cusations which  could  be  made  by  the  king  in  his  courts  without 
any  evidence,  and  against  all  evidence.  But  the  adoption  of  the 
fourth  amendment  affected  all  kinds  and  modes  of  prosecntioh  for 
crimes  or  offenses ;  for  there  can  be  no  legal  pursuit  of  accused  per- 
sons without  apprehension.  All  proseontions  require  warrants.  An 
information,  a  suggestion  of  a  criminal  charge  to  a  court,  is  a  vain 
thing,  unless  it  is  followed  by  a  capias.  The  procedure  by  informa- 
tion, therefore,  after  it  was  acted  upon  by  this  amendment  lost  its 
prerogative  function  or  quality.  It  could  not  thereafter  be  the  vehi- 
cle of  preferring  any  arbitrary  accusation — not  by  the  king,  because 
we  have  in  the  department  of  criminal  law  no  successor  to  him,  so 
far  as  he  represented  a  right  to  institute,  if  it  pleased  him,  unsup- 
ported incriminations ;  nor  by  the  district  attorney,  nor  by  any  other 
officer  of  the  United  States ;  for  the  constitution  has  said,  in  effect, 
that  in  no  way  nor  manner  shall  magistrates  or  courts  issue  war- 
rants, except  upon  proofs,  which  are  to  be  upon  oath  and  make  prob- 
able excuse.  See  State  v.  MitcheU,  1  Bay,  267,  and  1  Op.  Attys.  Gen. 
229,  where  Mr.  Attorney  General  Wibt  holds  that  even  the  president 
is  controlled  by  this  amendment.  All  arbitrary  informations,  all  in- 
formations which  spring  into  existence  simply  becanse  the  king  and 
his  attorney  elected  to  present  them,  indeed  all  informations,  except 
those  supported  by  proof  upon  oath,  which  constitute  probable  cause, 
by  this  constitutional  provision  were  expunged  from  permissible  pro- 
cedures, and  the  learning  about  informations  was  left  valuable  only 
as  showing  what  proofs  were  considered  adequate  in  cases  where 
proofs  had  to  be  presented  in  order  to  have  them  acted  upon  by  the 
judicial  discretion  or  mind. 

The  master  of  the  crown,  whose  duties  with  regard  to  informations 
to  be  sustained  by  proofs  corresponded  with  the  district  attorneys' 
of  the  United  States  in  the  courts  of  the  Union,  was  required  to  pro- 
duce to  the  court  "such  legal  evidence  of  the  offense  having  been 
committed  by  the  defendant  as  would  warrant  a  grand  jury  in  find- 
ing a  true  bill  against  the  defendant,  otherwise  he  will  be  left  to  his 
ordinary  remedy  by  action  or  indictment."     Cole,  Crim.  Inf.  marginal 
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paginglS,  54  vol.  Law  Library.  This  is  the  measure  of  proof  which  is 
held  to  be  requisite  by  the  ooarts  of  the  United  States  under  the  fourth 
amendment.  See  Ex  parte  Burford,  1  Granoh,  G.  G.  276.  GaANOH, 
J.,  whose  dissenting  opinion  was  adopted  by  the  supreme  court,  said : 
"It  [the  warrant]  ought  to  have  stated  the  names  of  the  persons  on 
whose  testimony  it  was  granted,  and  the  nature  of  the  tettimony,  so 
that  this  court  may  know  what  kind  of  ill-fame  it  was,  and  whether 
the  justices  have  exercised  their  discretion  properly."  When  the 
case  reached  the  sapreme  court,  (3  Granch,  453,)  "the  judges  of  that 
court  were  unanimously  of  opinion  that  the  warrant  of  commitment 
-was  illegal  for  want  of  stating  some  good  caute  certain,  supported  by 
e^idavit." 

The  rule  which  must  govern  this  court,  and  all  magistrates  who  au- 
thorize arrests  under  the  constitution  of  the  United  States,  as  to  the 
foundation  for  the  issuance  of  warrants,  is  uniform,  and  is  thus  stated 
by  Mr.  Justice  Bbadlby  in  the  matter  of  a  rule  of  court  upon  the  sub- 
ject,  (3  Woods,  502 :) 

V  "After  an  examination  of  the  aubject,  we  have  come  to  the  conclusion  tliat 
such  an  afifidavit  does  not  meet  the  requirements  of  the  constitution,  wliich, 
by  the  fourth  article  of  the  amendments,  declares  that  the  right  of  the  people 
to  be  secure  iu  their  persons,  houses,  papers,  and  effects,  against  unreason- 
able searches  and  seizures,  shall  not  be  violated;  and  that  no  warrants  shall  is- 
sue but  upon  probable  cause,  supported  by  oath  or  atflrrnatiou  describing  the 
place  to  be  searched  and  the  persons  to  be  seized.  It  is  plain  from  this  funda- 
mental enunciation,  as  well  as  from  the  books  of  authority  on  criminal  mat- 
t«r8  in  the  common  law,  that  the  probable  cause  referred  to,  and  which  must 
be  supported  by  oath  or  afiBrmation,  mttfit  be  submitted  to  the  oommittin'g  mag- 
istrate himself,  and  not  merely  to  an  official  accuser,  so  that  he,  the  magis- 
trate, may  exercise  his  own  judgment  on  the  sufBcieucy  of  the  ground  for 
believing  the  accused  person  guilty;  and  this  ground  must  amount  to  a  prob- 
able cause  of  belief  or  suspicion  of  the  party's  guilt.  In  other  words,  the 
magistrate  ought  to  have  before  him  the  oath  of  the  real  accuser,  presented 
either  in  the  form  of  an  affidavit  or  taken  down  by  himself  on  a  personal  ex- 
amination, exhibiting  the  facts  on  whicli  the  charge  is  based,  and  on  which 
the  belief  or  suspicion  of  guilt  is  founded." 

The  rule  which' was  established  was  that  the  warrant  should  issue 
"only  upon  probable  cause,  supported  by  oath  or  affirmation  of  the 
person  making  the  charge,  in  which  should  be  stated  the  facts  within 
his  own  knowledge  constituting  the' grounds  of  such  belief  or  suspicion." 

In  New  York  the  statute  required  the  warrant  to  contain,  in  the 
very  words  of  the  fourth  amendment,  a  recital  of  "probable  cause,  sup- 
ported by  oath  or  affirmation."  In  Blythe  v.  Tompkins,  2  Abb.  Pr. 
468;  Abb.  N.  Y.  Dig.  verbo,  "Arrest,"  §  324,  the  warrant  recited  a 
complaint  on  oath  by  A.  and  B.  that  on  or  about  a  certain  day,  D., 
"as  the  said  witnesses  had  good  reason  to  believe  and  do  believe,"  com- 
mitted the  offense.  The  court  held  the  warrant  on  its  face  void,  and 
that  "the  mere  belief  of  witnesses  was  insufficient." 

In  Vannntta  v.  State,  31  Ind.  210,  it  was  held  that  an  information 
in  which  the  district  attorney  charges  the  offense,  "as  he  verily  bC' 
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lieves"  is  bad  on  a  motion  to  quash.  In  this  last  case  the  court,  in 
effect,  say  that  a  verdict  of  guilty  would  not  establish  probable  cause, 
for  they  say,  (p.  211:)  "A.  verdict  that  the  defendant  is  guilty  as 
charged  would  amount  to  nothing.  /(  would  only  show  that  tlie  dii- 
trict  attorney  believed  that  the  offense  had  been  committed." 

The  "probable  cause  supported  by  oath  or  affirmation,"  prescribed 
by  the  fundamental  law  of  the  United  States,  is,  then,  the  oaths  or 
affidavits  of  those  persons  who,  of  tkHr  own  knowledge,  depose  to  the 
facts  tchieh  constittUe  the  offense. 

It  does  not  appear,  from  the  affidavit  upon  which  these  procedures 
are  based,  that  the  affiant  has  any  knowledge  whatever  of  the  truth 
of  the  matters. contained  in  the  informations;  but  simply  that  "all 
the  statements  and  averments  are  true  as  he  verily  believes,"  i.  e.,  that 
he  believes  them  all  to  be  true,  without  any  showing  as  to  the  grounds 
of  his  belief.  Nothing  was  submitted  by  this  affidavit  upon  which  the 
"grand  jury  oould  have  found  a  bill,"  nor  "upon  which  the  court 
could  exercise  its  own  judgment  as  to  the  sufficiency  of  the  ground 
for  believing  the  accused  guilty."  The  constitutional  provision  must 
be  utterly  disregarded,  or  else  it  must  be  held  that  there  is  here  no 
probable  cause  supported  by  the  necessary  proof. 

The  law  of  this  state  was  correctly  stated  by  the  couiisel  of  the  gov- 
ernment, and  the  attorney  general  of  the  state  may  file  informations 
without  offering  any  proofs. .  No  more  doubt  is  there  that  the  section 
1014  of  the  Bevisdd  Statutes  of  the  United  States  authorizes  the 
usages  of  the  state  to  be  followed  as  to  the  mode  of  process  against 
offenders.  But  this,  if,  indeed,  it  refers  to  anything  more  than  the 
form  of  the  warrant,  could  not,  by  any  possibility,  include  any  usage 
which  is  expressly  prohibited  by  the  constitution  of  the  United  States. 

An  offer  was  made  by  the  assistant  attorney  general  to  file  another 
affidavit  in  case  the  court  should  find  the  one  now  on  file  defective. 
After  consulting  the  authorities,  I  find  that  even  when  the  hearing  was 
on  a  rule  to  show  cause  why  an  information  should  not  be  filed, 
amendments  of  affidavits  were  not  allowed.  Rex  v.  Inhab.  of  Bar- 
ton,  9  Dowl.  1021.  See  the  numerous  authorities  cited  in  Cole,  Crim. 
Inf.  marginal  paging  51,  in  support  of  the  doctrine  that  if  a  party 
makes  application  on  insufficient  materials  he  cannot  afterwards  be 
allowed  to  supply  the  deficiency,  and  even  though  the  deficit  may  be . 
in  the  jurat.  But  where,  as  here,  the  probable  cause  has  been  acted 
on,  and  the  warrant  issued,  the  information  must  be  adjudged  either 
good  or  bad  upon  the  record,  and  the  proofs  made  by  affidavit  cannot 
be  supplemented  any  more  than  upon  a  hearing  under  a  writ  of  habeas 
corpus. 

The  motions  to  quash  ^he  informations  must  therefore  be  allowed. 
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Thb  "Louisiana  Lottery  Gases." 

Omitbd  States  v.  Dauphin.     (Several  Cases.)^ 

{Oireuit  Court,  R  O.  Louitiana.    May  12, 1884.) 

1.  CRiunrAL  Liw— Rev.  St.  i  3894. 

The  "  sending  "  of  letters  and  circulars  concerning  lotteries,  denounced  in 
section  3894  of  ttie  Kevisod  Statutes,  means  the  knowingly  forwarding  or  caus- 
ing to  be  forwarded  through  the  mail,  as  matter  to  be  conveyed  by  mail,  t. «.,  as 
mail  matter,  after  the  pruliibited  article  has  been  deposited  in  the  mail,  and 
does  not  include  the  naked  sending  towards  or  to  the  posi-otBce. 

2.  Same. 

After  the  voluntary  termination  of  the  ciistody  of  a  letter  by  the  post-office 
or  its  agents,  the  rights  of  the  proprietor  are  under  the  prolection  of  the  local 
law,  and  not  that  of  the  United  States,  ( U.  S.  v.  Farsons,  2  Blatchf.  107,)  and 
there  is  no  difference  in  the  dominion  of  the  postal  laws  over  a  letter  before 
that  custody  has  commenced  and  after  it  has  ended. 

3.  CossTRncTioN  OF  Statutes. 

In  the  matter  of  construction  of  a  revised  statute  the  authority  of  the  orig- 
inal statute  is  unquestioned. 

On  Demurrers  to  Informations. 

A.  H.  Freeman,  Asst.  Atty.  Gen.,  Albert  II.  Leonard,  U.  S.  Atty., 
and  Francis  T.  Nichols,  for  plaintiff. 

Thos.  J.  Semmes,  George  H.  Braughn,  and  Joseph  P.  Hornor,  for 
defendant. 

BiUiiNQB,  J.  The  informations  in  the  four  cases  are  identical, 
each  containing  three  counts,  charging  a  violation  of  section  3894  of 
the  Bevised  Statutes.  The  offense  charged  in  each  count  is  the  send- 
ing, with  more  or  less  particularity  of  circumstance,  a  circular  con- 
cerning a  lottery.  The  sending  in  each  count  is  charged  as  follows : 
In  the  first  count,  simply  that  the  defendant  "unlawfully  and  know- 
ingly did  send  to  the  post-office,  at  the  said  city  of  New  Orleans,  to  be 
conveyed  by  the  mail;"  and  in  the  second  and  third  counts  that  the 
defendant  did  unlawfully  and  "knowingly  send  by  another  person  to 
the  post-office  in  said  city,  to  be  conveyed  by  and  in  the  mail,  which 
said  circular  letters,  at  the  time  the  same  were  so  as  aforesaid  by  the 
said  M.  A.  Dauphin  sent  to  and  were  deposited  in  the  pout-office  at 
said  city  of  New  Orleans."  The  offense  charged  in  each  of  the  counts 
is  either  a  naked  sending  to  the  post-office  by  another  with  the  pro- 
scribed intent,  or  a  sending  to  the  post-office  with  the  same  intent 
and  a  subsequent  deposit  in  the  post-office,  but  witb  no  averment 
that  the  deposit  was  otherwise  by  the  procurement  of  the  defendant. 
Section  3894  is  as  follows :  "No  letter  or  circular  concerning  lotteries 
shall  be  carried  in  the  mail.  Any  person  who  shall  knowingly  de- 
posit or  send  anything  to  be  conveyed  by  mail  in  violation  of  this 
section  shall  be  punishable,"  etc. 

'Reported  by  Joseph  P.  Hornor,  Esq.,  of  the  New  Orleans  bac 
v.20,no.9 — 40 
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The  'validity  of  the  information  turns  upon  the  meaning  of  the 
word  "send;"  or,  rather,  whether  the  transmission  which  the  statute 
visits  with  the  penalty  is  before  or  after  the  depositing.  -  If  either 
reading  is  adopted  there  is  a  necessity  of  supplying  an  ellipsis,  for 
when  the  word  "send"  is  used  in  connection  with  the  mails,  the  send- 
ing may  either  be  "towards"  or  "to,"  signifying  "into"  or  "in"  the 
mails.  If  the  meaning  is  that  the  sending  precedes  the  deposit,  it 
would  follow — indeed  it  was  so  admitted  in  the  argument — that  send- 
ing outside  of  the  mail,  the  intent  being  that  the  thing  should  ulti- 
mately be  conveyed  by  mail,  was  an  offense  whether  it  reached  the 
mail  or  not.  There  may  be  constitutional  authority  vested  in  con- 
gress, under  the  grant  "to  establish  post-offices"  and  post-roads,  to 
create  such  an  offense,  though,  with  reference  to  the  force  of  a  postal 
criminal  statute,  extending  after  letters  had  left  the  actual  possession 
of  the  postal  officers,  in  U.  8.  v.  Parsons  Judge  Betts  says :  "Leg- 
islation of  such  scope  and  extent  would  clearly  not  be  in  furtherance 
of  the  functions  and  duties  of  the  post-office  department."  And 
again,  2  Bl.  107:  "After  the  voluntary  termination  of  the  custody 
of  a  letter  by  the  post-office  or  its  agents  the  rights  of  the  proprietor 
are  under  the  protection  of  the  local  law  and  not  that  of  the  United 
States."  And  it  is  difficult  to  see  any  difference  in  the  dominion  of 
the  postal  laws  over  a  letter  before  that  custody  has  commenced  and 
after  it  is  ended. 

The  debates  in  the  United  States  senate  in  the  years  1835  and 
1836  upon  the  bill  to  prevent  incendiary  publications  from  being 
transmitted  in  the  mails,  which  were  participated  in  by  Mr.  Calhoun, 
Mr.  Webster,  Mr.  Clayton,  Mr.  Buchanan,  and  to  which  Mr.  Davis, 
of  Massachusetts,  so  essentially  contributed,  and  the  bill  itself,  are 
most  instructive  as  to  the  real  nature  and  proper  definition  of  the 
term  "post-office,"  as  used  in  the  constitution,  and  the  extent  of  the 
power  given  to  congress  over  the  subject.  While  there  was  great 
conflict  of  views  as  to  the  degree  to  which  the  other  constitutional 
guaranties  and  exemptions  qualified  the  right  of  government  seizure 
and  inspection  of  papers,  it  does  not  appear  that  any  of  the  senators 
claimed  that  the  power  could  be  exercised  to  any  degree  outside  of 
the  physical  limits  set  up  in  the  bill  itself,  viz.,  upon  mail  matter 
while  being  received,  transmitted,  or  delivered  by  the  postmasters  and 
mail  carriers.  See  Congressional  Debates,  CGale  &  Seaton's  Beg.) 
vol.  12,  pts.  1  and  2.  I  do  not  maise  this  reference  to  show-  that  the 
law  would  necessarily  be  unconstitutional,  even  if  it  had  the  con- 
struction that  the  legislation  means  a  sending  which  would  leave  the 
act  unconnected  with  the  mails,  but  as  bearing  upon  the  question  of 
the  intention  of  congress  in  the  use  of  this  word;  for,  had  it  here 
created  and  punished  such  an  offense,  it  would  be  one  of  the  few  in- 
stances, if.not  the  only  instance,  in  which  congress  has  attempted  to 
regulate  the  transmission  of  mail  matter  on  account  of  what  is  writ- 
ten or  printed,  except  while  in  or  while  physically  connected  with  the 
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custody  of  the  postal  officers,  i.  e.,  except  while  physically  in  or  being 
deposited  or  being  delivered. 

True,  the  informations  have  been  framed  as  if  this  part  of  the  stat- 
ute  had  made  the  offense  to  be  "to  send  for  deposit,  followed  by  a 
depositing;"  but  this  form  of  declaring  cannot  change  the  statute. 
If  it  should  be  held  by  the  courts  that  the  "sending"  intended  by  the 
statate  preceded  or  might  precede  any  deposit  in  the  mail,  it  would 
leave  an  attempted  but  unaccomplished  sending — i.  «.,  a  sending  "to- 
wards" or  "to,"  in  the  sense  of  "towards,"  the  mail  with  the  intent  to 
have  a  conveyance  by  the  mail — as  unmistakable  an  oSense  as  send- 
ing into  the  mail.  But  I  think  the  meaning  of  this  enactment  is  that 
the  sending  should  follow  the  deposit,  and  should  be  "through"  or 
"in"  the  maU.  It  makes  the  essential  ingredients  of  the  sending  to 
be  three:  (1)  Knowledge  of  the  character  of  the  circular;  (2)  a 
causing  to  move  forward  as  matter  to  be  conveyed  by  mail ;  and  (3) 
a  violation  of  this  geetion.  Circulars  concerning  lotteries,  so  far  as 
federal  law  is  concerned,  may  be  lawfully  sent  anywhere,  from  any 
point  to  any  point,  with  any  intent,  provided  it  be  not  in  violation  of 
this  section.  "In  violation  of  this  section"  means  in  violation  of  the 
general  and  sole  prohibition  upon  which  it  all  rests,  and  in  aid  of 
which  its  penalties  were  established.  That  general  prohibition  is, 
"shall  not  be  carried  in  the  mail."  No  sending  could  conflict  with 
this  inhibition  which  was  not  effected  in  the  mail. 

It  has  been  urged  that  these  words,  "in  violation  of  this  section," 
qualify,  only  the  word  "anything,"  and  were  intended  merely  to  in- 
dicate the  thing  prohibited;,!. e., circulars  concerning  lotteries,  etc. 
But  merely  dealing  with  the  prohibited  thing  is  not  the  act  constituted 
a  crime.  It  is  dealing  with  the  prohibited  thing  in  the  prohibited 
manner.  The  prohibited  thing  must  be  sent.  It  can  never  be  ques- 
tioned that  sending,  to  be  made  an  act  cognizable  by  criminal  laws, 
must  be  bounded  by  words  which  define  it,  not  alone  in  intent,  but 
which  characterize  it  as  necessarily  involving  motion.  There  could 
then  be  no  definite  or  punishable  sending  unless  it  be  in  violation  of 
this  section ;  that  is,  the  thing  sent  must  be  carried  or  sent  in  the 
mail. 

In  the  case  of  The  Paulina  v.  U.  S.  7  Cranoh,  52,  the  court  had 
to  determine  the  effect  of  just  this  qualification  upon  the  meaning  of 
a  penal  clause.  The  thing  prohibited  was  the  putting  on  board  of 
goods  from  one  vessel  to  another.  The  qualification  was  "contrary 
to  the  provisions  of  this  act,  or  of  the  act  to  which  this  act  is  a  sup- 
plement."  The  court  say,  (p.  66:) 

"Most  apparently,  then,  both  the  letter  and  spirit  of  the  law  must  be  dis- 
regarded, or  it  must  be  admitted  that  the  putting  on  board  that  is  rendered 
culpable  must  be  such  a  putting  on  board  as  is  '  contrary  to  the  provisions ' 
of  the  original  or  supplementary  act." 

Though  the  prohibited  thing  had  been  confessedly  done,  since  it 
had  not  been  done  contrary  to  the  provisions  of  the  act,  the  thing  wa» 


Digitized  by 


Google 


638  rEOEBAIi   BBPOBTEB. 

held  not  to  be  within  the  statate.  The  rale  which  should  govern 
courts  in  determining  in  such  case  the  limit  of  the  act  declared  pun- 
ishable is  thus  stated  by  Chief  Justice  Mabshall,  (p.  61:) 

"But  should  the  court  conjecture  that  some  other  act  not  expressly  forbid- 
den, and  which  is  in  itself  the  mere  exercise  of  tliat  power  over  property 
which  all  men  possess,  might  also  be  a  preliminary  step  to  a  violation  of  the 
law,  and  ought,  therefote,  to  be  punished  for  the  purpose  of  effecting  the 
legislatiA'e  intention,  it  would  certainly  transcend  its  own  duties  and  powers, 
and  would  create  a  ride,  instead  of  applying  one  already  mude.  It  is  the  prov- 
ince of  the  legislature  to  declare  in  explicit  terms  how  far  the  citizen  shall 
be  restrained  in  the  exercise  of  that  power  over  property  which  ownership 
gives;  and  it  Is  the  province  of  the  court  to  apply  tlie  rule  to  the  case  thtia 
explicitly  described, — not  to  some  other  case  whicli  jlidges  may  conjecture  to 
be  equally  dangerous." 

It  is  to  be  observed  that  throughout  the  title,  "The  Postal  Service," 
the  verb,  "send,"  and  its  past  participle,  "sent,"  have  an  established 
meaning,  and  uniformly  signify  forwarded  in  the  mail  through  the 
officers  of  the  government.  See  Rev.  St.  §§  3851,  3909,  3912,  3933, 
3937,  and  3993.  Whereas,  the  intentional  procurement  of  the  con- 
veying of  a  letter  into  the  mail  is  described  as  causing  to  be  depos- 
ited. See  sections  3887  and  3893.  Those  who  revised  the  statntes 
bad,  therefore,  this  last  form  of  expression,  which  they  had  used  in 
the  preceding  section,  and  which  they  could  have  used  in  connection 
with  the  word  "attempted,"  instead  of  the  word  "send,"  had  they  in- 
tended to  include  the  act  set  forth. 

The  meaning  of  the  section  under  consideration  is  equally  evident 
if  we  consult  the  statute  from  which  it  is  derived  in  the  Revision.  It 
was  compiled  from  the  act  to  revise,  consolidate,  and  amend  the  stat- 
utes relating  to  the  post-office  department,  (section  149,  vol.  17,  p. 
302,)  which  provides  that  "it  shall  not  be  lawful  to  convey  by  mail, 
nor  to  deposit  to  be  sent  by  mail,  any  letters,"  etc.,  and  that  "a  pen- 
alty is  hereby  imposed  of,  etc.,  upon  conviction  in  any  federal  court 
of  the  violation  of  this  section."  The  meaning  of  this  original  stat- 
ilte  could  hardly  be  more  fully  expressed,  or  be  freer  from  ambiguity. 
It  creates  two  offenses, — "the  conveying  by  mail"  and  "the  deposit- 
ing in  a  post-office  to  be  sent  by  mail."  Neither  of  these  offenses 
could  include  the  sending  towards  or  to  the  mail.  The  sending  is  the 
conveying  by  mail,  and  that  alone.  The  whole  structure  and  the 
parts  in  detail  of  section  3894  show  that  this  section  149  of  the  act 
of  1872  was  the  portion  of  the  law  which  was  therein  brought  into 
the  Revision  or  Compilation.  In  the  matter  of  construction  of  a  re- 
vised statute  the  authority  of  the  original '  statute  is  unquestioned. 

In  Dominiek  v.  Michael,  4  Sandf.  409,  the  court  say : 

"For  nearly  half  a  century  it  has  been  a  cardinal  and  controlling  maxim 
that  in  the  construction  of  a  revised  act  a  mere  change  in  the  language  shall 
not  bo  regarded  '  as  evidence  of  an  intention  to  vary  the  construction,  unless 
the  change  is  such  as  to  render  that  intention  manifest  and  certain.'  See, 
also,  Taylor  v.  Delant-y,  2  Caine,  Cas.  151,  and  Chancellor  Kent,  in  QoodeU 
v.  Jackson,  20  Johns.  722.    In  this  last  case  Chancellor  Kent  assents  to  the 
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doctrine  tliat '  when  the  law  antecedently  to  the  revision  was  settled  by  clear 
expression,  the  mere  change  of  phraseology  shall  not  be  deemed  a  change  of 
the  law  unless  the  phraseology  evidently  purports  an  intention  in  the  legis- 
lature to  work  a  change,'  and  that '  If  any  doubts  are  entertained  the  court  is 
authorized  to  look  at  the  law  as  it  was  before  the  revision.'  " 

The  original  act  declared  that  "to  convey  by  mail,"  and  "to  deposit 
in,  to  be  sent  by  mail,"  were  prohibited,  and  that  the  crime  should 
consist  in  "the  violation  of  this  section."  The  revised  act  declared 
that  the  specified  articles  "should  not  be  carried  in  the  mail, "  and 
that  the  crime  should  consist  "in  depositing  or  sending  them,"  as 
matter  "to  be  conveyed  by  mail,"  "in  violation  of  this  section."  Is 
it  not  manifest  that  while  there  is  a  change  in  the  order  of  words, 
and,  in  one  or  two  instances,  the  substitution  of  one  word  for  another, 
and  a  change  in  the  dependence  of  sentences,  that  there  is  not  such 
"change  in  the  language"  as  should  be  "regarded  as  evidence  of  in- 
tention to  vary  the  statute  ?" 

Both  the  original  and  Bevised  Statutes  include  letters  and  circu- 
lars.  A  sealed  circular  is,  for  all  purposes  affecting  the  postal  ofiSces, 
a  letter.  But  circulars  were  for  the  most  part  unsealed,  and  their 
character  could,  therefore,  be  ascertained.  The  much  lower  postage 
made  their  use  much  more  frequent  for  purposes  of  advertisement,  as 
distinguished  from  correspondence,  and  therefore  they  stood  as  the 
chief  means  of  scattering  alluring  notices.  The  prohibition  against 
carrying  or  forwarding  would  have  little  application  to  letters,  but, 
enforced  by  vigilant  post-offices,  would  have  great  efficacy  with  refer- 
ence to  circulars,  which  would  probably  be  the  great  means  for  diffus- 
ing the  information  sought  to  be  suppressed.  The  importance  of  the 
prohibition. against  "carrying"  would,  therefore,  be  manifest  to  all 
who  were  legislating  to  secure  the  object  of  excluding  from  the  mails 
circulars  belonging  to  the  specified  class. 

It  must  not  be  forgotten  that  the  exclusion  of  this  class  of  matter 
from  the  mail  first  appeared  in  the  form  of  a  postal  regulation,  unat- 
tended by  any  imposition  or  penalty,  (Act  of  1868,  15  St.  p.  196,  § 
13 ;)  that,  subsequently,  congress  emphasized  this  regulation  by  pun* 
ishing  those  who  deposited  and  those  who  conveyed,  (17  St.  p.  302, 
§  149;)  that  no  good  reason  can  be  assigned  why  the  punishment  of 
those  who  convey  circulars  of  the  prohibited  class  should  be  with. 
drawn ;  that,  on  the  other  hand,  a  wide  void  would  be  made  in  the 
system  of  legislation  on  this  subject  unless  such  punishment  be  main- 
tained; and  that  it  has  been  altogether  withdrawn  from  the  statute 
in  the  Bevision,  unless  the  word  "sending"  means  after  the  depositing 
has  been  affected,  and  through  the  officers  who  have  custody  of  the 
mail. 

There  are  difficulties  and  doubtless  omissions  of  preventive  meas- 
ures if  we  adopt  any  of  the  proposed  constructions ;  but,  considering 
the  greater  difficulties  which  any  other  construction  opposes,  I  am  of 
the  opinion  that  the  proper  conclusion  is  that  by  the  section  3894  the 


Digitized  by 


Google 


680  rBOEOAL   BSPOBTEB. 

congress  meant  to  re-enact  the  then  existing  law  apon  the  sabject,  at 
least  without  any  omission  of  the  chief  means  of  enforcing  the  entire 
prohibition,  and  that  the  sending  denounced  and  punished  is  know- 
ingly forwarding  or  causing  to  ba  forwarded  through  the  mail,  as 
matter  to  be  conveyed  by  mail,  i.  e.,  as  mail  matter,  after  the  pro- 
hibited  article  has  been  deposited  in  the  mail,  and  could  not  include 
the  naked  sending  to  the  post-office,  which  is  alone  charged  in  the 
informations. 

Let  there  be  judgment  sustaining  the  demurrers. 


United  States  v,  Washington  and  otners. 

{Otreuit  Oouri,  W.  D.  Texa*.    FeUraary  Term,  1883., 

CossTiTOTioNAi.  Law— Civil  Rianxs  Act. 

The  act  of  congress  of  March  1,  1876,  entitled  "an  act  to  protect  all  citizens 
in  their  civil  and  legal  rights,"  is  unconstitutional. 

Motion  to  Quash  Information. 

Oeorge  Ooldthivaite  and  Pendexter  &  Wooten,  for  the  motion. 

A.  J.  Evans,  U.  8.  Atty.,  contra. 

TuBNKR,  J.  On  the  thirteenth  day  of  June,  1883,  the  district 
attorney  of  Texas  hied  in  this  court  an  information  against  one  John 
H.  Washington  and  others.  The  information  was  based  upon  an 
affidavit  made  by  one  White,  stating  the  facts  embraced  in  the  in- 
formation. The  information  charges,  in  substance,  that  on  the  fifth 
day  of  August,  1882,  one  Laura  Evans,  a  resident  citizen  of  the  state 
of  Texas,  desired  to  go  from  Austin,  Texas,  to  the  city  of  Houston, 
Texas,  and  that,  in  pursuance  of  such  desire,  purchased  a  first-class 
ticket  of  the  Houston  &  Texas  Central  Railroad  Company  from 
Austin  to  Houston;  that  said  railroad  company  is  a  corporation 
which  owned  and  operated  their  railroad  from  Adstiu,  Texas,  to 
points  south  and  south-east  of  said  city  of  Austin,  to  Houston  and 
other  points  in  Texas,  etc.;  that  the  defendants,  acting  as  agents  of 
the  said  railroad  company,  refused  the  said  Laura  Evans  admittance 
to  the  coach  or  car  of  said  company  used  for  the  conveyance  of  per- 
sons of  her  sex,  and  required  her  to  enter  the  oar  known  as  the 
smoking  car,  where  she  would  be  subjected  to  indignities  and  incon- 
veniences not  met  with  in  the  oar  usually  occupied  by  females;  and 
that  she  was  thu«  discriminated  against  solely  on  account  of  her  race 
and  color,  she  being  of  African  descent,  etc.  The  information  is 
filed  upon  the  idea  that  the  acts  complained  of  render  the  defend- 
ants liable  to  a  prosecution  under  the  act  of  congress  of  March  1, 
1875,  and  to  recover  the  penalty  therein  announced  against  persons 
violating  the  provisions  of  that  act. 
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While  the  information  does  not  state  in  terms  that  the  Texas 
Central  Bailroad  Company  was  chartered  by  the  state  of  Texas,  such 
is  the  import  of  the  words,  and  snoh  is  the  faot.  Therefore  the  rail- 
road company  is,  for  all  legal  purposes,  a  person  and  resident  and 
citizen  of  Texas,  as  well  as  their  agents,  the  defendants.  A  motion 
is  made  to  dismiss  the  case  for  want  of  jatisdiction  of  this  court, 
the  point  being  that  the  act  of  congress,  so  far  as  it  undertakes  to 
regulate  and  control  the  conduct  of  the  private  citizens  of  the  same 
state,  is  without  constitutional  authority,  and  therefore  of  no  effect. 
(The  authority  for  the  act  of  congress  referred  to  must  be  found,  if 
found  at  all,  in  the  fourteenth  amendment  of  the  constitution  of  the 
United  States.  It  is  UDiversally  conceded  that  the  United  States 
government  is  one  of  limited  powers ;  that  congress  can  only  legislate 
upon  such  matters  as  it  is  authorized  by  the  constitution  of  the 
United  States,  or  such  as  arise  by  necessary  implication  from  those 
actually  and  speoi&oally  conferred.  The  fourteenth  amendment  is 
as  follows: 

"All  persons  bom  or  naturalized  in  the  United  States,  and  subject  to  the 
jurisdiction  thereof,  are  citizens  of  the  United  States  and  of  the  state  wherein 
tbey  reside.  Xo  state  shall  make  or  enforce  any  law  which  shall  abridge 
the  privileges  or  immunities  of  citizens  of  the  United  Stiites;  nor  shall  any 
state  deprive  any  person  of  life,  liberty  or  property  without  due  process  of 
law,  nor  deny  to  any  person  without  its  jurisdiction  the  equal  ptx)tection  of 
the  laws." 

Then  follows  the  provision  which  gives  congress  the  power  to  en- 
force by  appropriate  legislation  this  provision.  The  act  of  congress 
invoked  reads: 

"That  all  persons  within  the  jurisdiction  of  the  United  States  shall  be  en- 
titled to  the  full  and  equal  enjoyment  of  the  accommodations,  advai^tages, 
facilities,  and  privileges  of  inns,  public  conveyannes,  on  land  or  water,  thea- 
ters and  otherpliices  of  public  amusement,  subject  to  the  condition  and  limita- 
tions established  by  law,  and  applicable  alike  to  citizens  of  every  race  and 
color,  regardless  of  any  conditions  of  servitude." 

There  is  no  allegation  in  the  information  that  there  is  any  law  of 
the  state  which  makes,  or  undertakes  to  make,  any  discriminations 
against  persons  of  African  descent,  nor  is  it  believed  that  any  such 
law  exists  in  this  state.  The  defendants  are  all  citizens  of  this 
state,  and  the  ticket  purchased  was  from  one  point  in  the  state  to  an- 
other point  in  the  state.  The  fourteenth  amendment  is  a  limitation 
upon  the  powers  of  the  state  and  an  enlargement  of  the  powers  of 
congress.  If  the  state  has  not  by  its  laws  or  officers  overstepped 
these  limitations,  no  case  arises  for  the  exercise  of  the  power  con- 
ferred on  the  federal  congress.  The  first  clause  of  the  amendment 
simply  declares  who  are  citizens  of  the  United  States  and  of  the 
state  where  they  reside,  and  it  does  nothing  more.  The  balance  of 
the  article  is  directed  against  state  action.  If  it  had  been  intended 
to  confer  upon  congress  the  power  to  legislate  with  reference  to  the 
infraction  of  the  rights  of  one  citizen  of  the  state  against  another 
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citizen  of  the  same  state,  it  woald  have  said  so.  I  do  not  think  the 
power  was  conferred  by  this  section  to  declare  that  the  federal  coart 
should  have  exclusive  and  concurrent  jurisdiction  with  the  state 
courts  to  protect  the  rights  of  national  and  state  citizenship  ;  if  so, 
then  the  inhibition  against  the  state  action  is  superfluent.  I  am  of 
opinion,  therefore,  that  the  act  of  congress  under  which  this  action 
is  prosecuted  is  without  the  sanction  of  the  constitution.  The  party 
injured  has  her  redress  in  the  state  court.  How  long  our  railroad 
companies  will  continue  in  their  employ  men  possessed  of  the  spirit 
which  actuated  the  defendants  in  this  case  I  do  not  know.  That  the 
party  complaining  was  entitled  to  accommodations  equal  in  all 
things  to  other  passengers  who  rode  upon  the  train  there  can  be  no 
doubt.  It  is  no  credit  to  the  railroad  companies  that  they  retain  in 
their  employ  agents  such  as  these  defendants,  from  the  allegations 
in  the  information,  seem  to  be.  The  question  before  me,  however, 
is  one  of  jurisdiction.  It  is  not  pretended  that  there  is  any  un- 
friendly legislation  against  the  colored  man  in  this  state,  and  it  can- 
not be  said  that  the  act  complained  of  is  in  any  way  connected  with 
the  instrumentalities  used  by  the  state  in  the  administration  of  its 
government,  either  legislative,  executive,  or  judicial.  In  short,  the 
state  is  in  no  manner  connected  with  or  implicated  in  the  acts  com- 
plained of,  and  it  does  not  come  within  the  inhibitions  mentioned  in 
the  fourteenth  amendment  to  the  constitution,  and  consequently  the 
authority  for  the  act  in  question  is  wanting,  and  this  court  has  no 
jurisdiction  of  this  cause.  I  am  not  without  authority  in  this  view 
of  the  case.  See  the  following  cases :  In  re  Tiburcio  Parrott,  1  Fed. 
Rep.  481;  The  Slaughter-house  Cases,  16  Wall.  36;  U.  S.  v.  Cruik- 
shunk,  92  U.  S.  542;  U.  S.  v.  Harris,  106  U.  S.  629;  S.  C.  1  Sup. 
Ct.  Sep.  601. 

These  cases  must  be  held  to  be  conclusive  npon  the  point,  and  the 
motion  to  quash  mast  prevail. 


The  first  and  second  sections  of  the  civil  rights  act,  passed  March  1. 1875, 
are  unconstitutional  ensictments  as  applied  to  the  several  states,  not  being 
.authorized  either  by  the  thirte  nth  or  fourteenth  amendments  of  the  consti- 
tution. The  fourteenth  amendment  is  prohibitory  upon  the  states  only,  and 
the  legislation  authorized  to  be  adopted  by  congress  for  enforcing  it  is  not 
direct  legislation  on  the  matters  respecting  which  the  states  are  prohibited 
from  making  or  enforcing  certain  laws,  or  doing  certain  acts,  but  is  corrective 
legislation,  such  as  may  be  necessary  or  proper  for  counteracting  and  redress- 
ing the  effect  of  such  laws  or  acts.  The  thirteenth  amendment  relates  only 
to  slavery  and  involuntary  servitude,  (which  it  abolishes;)  and  although,  by  its 
reflex  action,  it  establishes  universal  freedom  in  the  United  State*,  and  con- 
gress may  probably  pass  laws  directly  enforcing  its  provision?,  yet  such  legis- 
lative power  extends  only  to  the  subject  of  slavery  and  its  incidents;  and  the 
dftnial  of  equal  accommodations  in  inns,  public  conveyances,  and  places  of 
public  amusement,  (which  is  forbidden  by  the  sections  in  question,)  imposes 
no  badge  of  slavery  or  involuntary  servitude  upon  the  party,  but,  at  most, 
infringes  rights  which  are  protected  from  state  aggression  by  the  fourte.>nth 
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axnendment.    Whether  the  accommodations  and  privileges  sought  to  be  pro 

liected  bj  the  first  and  second  sections  of  the  civil  rig^s  act,  a'e  or  are  not 

x^gbta  constitutionally  demandable,  and  if  they  are,  in  what  form  they  are  to 

be  protected,  ia  not  now  decided.    Nor  is  it  decided  whether  the  law,  ai  it 

a'tandSgis  operative  in  the  territories  and  District  of  Columbia;  the  decision 

only  relating  to  its  validity  as  applied  to  the  states.    Nor  is  it  decided  whether 

congreBS,  under  the  commercial  power,  mayor  m  ly  not  pass  a  law  securing  to 

all  persons  equal  accommodations  on  lines  oc  public  conveyance  between  two 

or  more  states.    T?ie  Civil  Rights  Oases,  3  Sup.  Ct.  Bep.  IS.    Bee,  aim,  U.  8.  r. 

JBimtin,  10  Vbd.  Bbf.  730,  and  note,  736.— [Eo. 


ALBANT  Stbah  Tbap  Go.  v.  Feltuoossn  and  otbera. 

(CHreuit  Court,  N.  D,  Nem  York.    l&Aj  32, 1884.) 

PATBKT<— BtSAM-ELbaTEB— PkIOB  ImrBNTOR— iNTBIHaKMBMT. 

Action  for  infringement  of  patent  for  steam-heaters  with  apparatus  for  retnm- 
Ine  condensed  steam  to  boiler.  Infringement  proved,  and  defendant,  not  being 
able  to  substantiate  his  claim  of  being  the  prior  inventor.  Judgment  pronounced 
against  him,  without  costs. 

Argument  on  Final  Hearing  before  Waujaob  and  Goxs,  JJ« 

Dickermn  d  Dickereon,  for  complainant. 

Oeorge  B.  Ooodwin  and  J.  D.  F.  Stone,  for  defendant. 

Wallacs,  J.  The  first  of  the  four  patents  in  controversy  was 
granted  to  Helem  Merrill,  April  30,  1867,  and  the  specific  improve- 
ment in  steam-beating  apparatus  which  it  describes  consists  in  the 
devices  for  returning  the  water  of  condensation  back  into  tbe  boiler. 
The  main  contention  of  tbe  parties  is  respecting  tbe  construction 
which  should  be  placed  upon  the  claims,  especially  upon  tbe  first  and 
third  claims  of  the  patent,  it  being  conceded  by  the  experts  for  the 
defendant  that  tbe  claims  have  not  been  anticipated  by  any  of  tbe 
earlier  patents  introduced  in  evidence  by  the  defendant,  if  tbe  claims 
are  limited  so  as  to  restrict  the  patent  to  the  specific  devices  of  the 
description.    The  description  of  tbe  patent  is  as  follows : 

"My  improvement  consists  in  the  manner  of  returning  the  water  of  con- 
densation back  into  the  steam-boiler  or  generator  when  the  heaters,  evupora- 
tors,  or  condensers  are  above  or  below  the  water  level  in  the  boiler,  thus 
keeping  the  coils  and  return  pipes  free  from  water.  The  steam,  being  dry. 
Imparts  more  heat  for  the  purposes  required,  thereby  causing  a  great  economy 
in  fuel. 

"To  enable  others  skilled  in  the  art  to  make  and  use  my  invention  I  will 
proceed  to  describe  its  construction.  Figure  1  is  a  front  view  of  a  steam 
boiler  with  a  receiving  and  discharging  cylinder;  also  a  heater  above,  and  one 
below  the  water  level  in  the  boiler,  together  with  the  necessary  pipes  and 
valves.  Figure  2  is  an  enlarged  vertical  section  of  one  of  the  cylinders  and 
float  as  attached  to  the  steam  or  water-cock.  Figure  8  is  a  cross-section  of  a 
cylinder,  float,  and  arm.  Figure  4  is  a  vertical  section  of  one  of  the  check 
valves.  The  letters  of  reference  show  corresponding  parts  in  the  different 
figures  represented  in  the  accompanying  drawings.    Steam  is  generated  in 
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boiler,  A,  Qgaie  1.  The  air  ooeks,  g,  g,  figure  1,  receiving  cylinder,  G,  and 
discharging  cylinder,  H,  figure  1,  are  opened.  The  steam  is  let  into  the  main 
pipe,  C,  through  the  stop- valve,  B,  and  into  the  coll,  D,  which  is  above  the  water 
level,  as  indicated  by  red  line,  i,  and  also  into  coil,  £,  which  is  below  the 
water  line,  through  the  cocks,  h,  h,  all  in  figure  1.  As  tlie  steam  is  condensed 
in  the  coils  by  the  process  of  heating  or  evaporating,  the  water  of  condenss^ 
tion  passes  down  into  and  through  the  condensing  pipe,  F,  into  cylinder,  G, 
figure  1.  When  all  the  air  is  exhausted  through  cock,  g,  it  is  closed,  and  the 
water  riaee,  carrying  up  the  fioat,  a',  figure  2,  until  it  strikes  the  arm,  o',  figure 
2,  and  carries  it  up  with  the  rod  and  arm,  b,  figures  2  and  3,  which  are  con- 
nected together  through  a  stufiing-box  on  the  outer  side  of  cylinder.  The 
connecting-rod,  o*,  is  attached  by  a  loose  joint  to  the  arm,  6,  figure  2.  The 
other  end  of  the  rod,  c',  has  a  slot  that  moves  on  a  pin  on  the  side  of  the  ball- 
arm,  P.  When  the  fioat  raises,  the  arm,  6,  figure  1,  brings  the  end  of  the  slot 
in  contact  with  the  pin,  and  throws  the  ball,  P,  past  the  center,  when  it  falls 
by  its  own  weight,  being  loose  on  the  pin  which  projects  from  the  head  of  the 
key  of  the  cock,  K,  figure  1.  The  quadrant,  which  is  attached  firmly  to  the 
key  of  the  cock,  has  two  ppints  projecting  outward,  against  which  the  shaft 
holding  the  ball  strikes  in  its  tall,  and  carries  the  quadrant  round,  thereby 
opening  the  water-cock,  N,  figure  1,  allowing  tlie  water  to  flow  from  (finder, 
Q,  through  pipe,  J,  and  check-valve,  I,  and  pipe,  K,  into  discharging  cylinder, 
H,  figure  1.  Tlie  air-cock,  g,  in  cylinder,  H,  being  still  open,  there  is  no  pres- 
sure on  the  top  of  the  water,  which  rises,  carrying  tlie  lloat  and  arras,  as  be- 
fore described  in  figure  2,  until  it  is  near  the  top,  when  the  air-cock,  g,  is 
closed,  and  the  float,  having  raised  the  inner  end  of  the  arm,  h,  figure  1,  it 
carries  the  outer  end  down  by  the  shaft  in  the  stuflBng-box,  being  the  axis, 
until  it  has  drawn  the  ball-arm,  P,  down  by  means  of  the  connecting  rodiC*.  fig- 
ure 1,  thus  throwing  the  ball  past  the  center,  it  falls  and  operates  as  before 
described  for  receiving  cylinder,  G,  figure  1.  The  ball,  P,  in  falling,  moves 
the  quadrant  attached  to  the  key  of  the  cock,  O,  admits  the  steiim  from  the 
boiler,  A,  through  pipe,  K,  into  the  cylinder,  H,  on  top  of  the  water,  which, 
being  above  the  level,  and  by  the  pressure  of  the  steam  on  its  surface,  causes 
it  to  flow  downward  by  its  own  gravity  through  pipe,  K,  up  through  valve,  L, 
pipe,  M,  and  cock,  e,  into  the  boiler.  A,  figure  1.  When  the  water  is  nearly  all 
out  of  cylinder,  H,  the  float  having  fallen,  closes  the  steam-cock,  O,  by  means 
of  the  lever,  connecting  rod,  and  ball-arm.  By  reversing  the  ball  it  stops  the 
steam  from  entering  the  cylinder,  H,  figure  1.  The  cylinder;  G,  having  dis- 
charged its  water  into  the  cylinder,  H,  the  float  has  fallen  and  closed  the  cock, 
K,  in  the  same  manner  as  described  for  the  steam-cock,  O.  While  the  water  is 
again  filling  the  cylinder,  G,  the  steam  is  being  condensed  in  the  cylinder,  H, 
thus  reducing  the  pressure,  so  that  when  the  water  again  rises  sufficiently  to 
open  the  cock,  K,  it  rushes  up,  as  before  described,  to  fill  the  vacuum  caused 
by  the  steam  being  condensed  In  the  cylinder,  H.  The  pressure  on  the  top  of 
the  water  in  the  cylinder,  G,  also  forces  it  up,  thereby  making  the  operation 
sure,  the  cylinders  receiving  and  discharging  alternately,  as  describol.  The 
cock,  /,  figure  1,  at  the  bottom  of  the  cylinder,  G,  is  for  drawing  oft  the  water 
when  the  whole  apparatus  is  not  in  operation.  The  fioat,  a',  figure  2,  has  a 
tube  through  its  center,  and  is  air  tight.  The  rod  which  holds  the  float  in 
the  center  of  the  cylinder  passes  through  the  tube,  the  float  thereby  being  in- 
dependent of  the  levers,  until  they  come  in  contact  by  the  rising  or  falling  of 
the  water.  One  or  more  coils  or  heaters  may  be  used  at  the  same  time.  If 
the  motive  power  is  required  from  the  same  boiler  a  separate  pipe  should  be 
used  for  that  purpose." 

The  claims  are  as  follows: 


unti 


(1)  The  retaining  of  the  water  in  the  receiving  and  discharging  cylinders 
;il  at  required  height  it  exerts  a  power  suflSoient  to  perform  the  operations, 
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substa&tiaUy  as  described  and  set  forth ;  (2)  the  independent  float,  as  connected 
and  combined  with  the  stop-cocks,  making  the  whole  apparatus  self-acting, 
for  the  purposes  as  substantially  set  forth  and  described;  (8)  I  claim  the 
method  of  returning  the  water  of  condensation  to  tlie  boiler,  substantially  as 
described." 

Upon  the  face  of  the  claims  grave  doabt  ia  entertained  whether  the 
first  and  third  claims  are  not  nugatory,  becanse  they  do  not  particu- 
larly specify  and  point  out  the  part,  improvement,  or  combination 
which  the  inventor  claims  as  his  invention.  The  first  claim  is  so 
vague  and  nebulous  that  it  does  not  convey  any  definite  meaning. 
The  third  is  so  general,  that  it  is,  in  effect,  the  mere  statement  of  the 
inventor  that  he  claims  what  he  has  described  in  his  specification. 
The  first  is  a  claim  for  the  functions  of  some  part  of  the  apparatus 
described,  whereby  the  water  is  retained  and  enabled  to  perform  cer- 
tain operations  by  reason  of  being  retained  in  the  receiving  and  dis- 
charging cylinders;  but  what  these  operations  are,  and  what  devices 
co-operate  thereto,  is  left  open  to  oonfiicting  theories.  Both  of  these 
claims  must  be  construed  as  claims  for  the  apparatus  which  performs 
the  functions  mentioned  in  the  first  claim,  and  which  is  the  means 
for  effecting  the  method  specified  in  the  third  claim ;  otherwise  both 
claims  are  void  as  being  for  a  function,  or  abstract  effect,  instead  of 
the  means  by  which  it  is  produced.  If  the  claims  were  for  some  of 
the  specific  devices  employed,  either  separately  or  in  combination,  or 
if  the  description  distinguished  what  was  new  from  what  was  old  in 
the  state  of  the  art,  the  scope  and  limits  of  the  invention  might  be 
intelligibly  ascertained. 

Referring  to  the  prior  state  of  the  art  to  ascertain  what  Merrill 
really  invented,  it  appears  that  he  was  not  the  first  to  effect  a  return 
of  the  water  of  condensation  to  the  boiler  when  the  heating  surfaces 
in  a  steam-heating  system  were  located  above  or  below,  or  above  and 
below,  the  water  level  of  the  boiler.  The  English  patent  of  July  8, 
1857,  to  Bonsfield,  and  the  United  States  patent  of  March  2,  1858, 
to  Dennison  and  Sealy,  show  all  the  features  of  the  closed  pressure 
steam-heating  system  of  Merrill,  except  the  receiving  chamber  and 
the  automatic  valve-operating  mechanism  in  that  chamber,  and  in 
the  discbarge  chamber.  The  United  States  patent  to  Barnes,  of  Sep- 
tember 6,  1859,  shows  a  closed  pressure  steam-heating  system,  in 
which  the  heating  surfaces  are  located  both  above  and  below  the  level 
of  the  water.  This  system  contains  a  receiving  chamber  located  be- 
low the  level  of  the  boiler  to  receive  the  water  of  condensation,  and  a 
discharge  chamber  located  above  the  l6vel  of  the  boiler.  The  cham- 
bers are  connected,  and  the  receiving  chamber  empties  the  water  into 
the  discharge  chamber,  and  the  discharge  chamber  empties  it  into  the 
boiler.  The  pipe  by  which  steam  passes  from  the  boUer  into  the  dis- 
charge chamber,  and  the  pipe  by  which  the  water  flows  back  from 
that  chamber  into  the  boiler,  are  provided  with  a  stop-cook  or  valve 
to  close  or  open  the  passage,  which  is  operated  by  hand.     The  sys- 
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tern  contains  all  the  features  of  Merrill's,  except  the  automatic-Talve 
mechanism,  the  valves  in  this  system  being  operated  by  band. 

The  automatic  valve  devices  of  Merrill  were  old  in  principle.  An 
automatic  steam-boiler  feeder,  consisting  of  a  vessel  interposed  be- 
tween the  boiler  and  a  water  reservoir,  and  fitted  with  valves  and  a 
float  so  applied  as  to  cause  the  said  vessel  to  be  alternately  filled  from 
the  reservoir  and  discharged  into  the  boiler,  is  disclaimed  as  old  in  the 
patent  to  James  Hoover,  of  August  6,  1861.  That  patent  describes 
automatic  valve  devices  in  the  feeding  vessel,  which  operate  upon  the 
same  principle  as  Merrill's,  to  do  the  same  work.  The  English  pat- 
ents to  Bontledge,  of  June  25,  1860,  and  Auld,  of  April  21,  1859,  also 
describe  a  float  and  tumblebob  devices  for  actuating  equalizing  valves 
in  steam-boiler  feeding  apparatus.. 

What  Merrill  did  was  to  introduce  the  automatic  valve  devices 
shown  in  these  patents,  with  modifications,  into  the  receiving  and  dis- 
charging chambers  of  the  Barnes  patent.  By  doing  this,  he  effected 
an  automatic  return  of  the  water  to  the  boiler,  a  new  result,  and  a 
valuable  one,  in  a  steam-heating  system  of  the  kind  to  which  his  in- 
vention relates.  If  he  had  claimed  a  method  of  returning  the  water 
by  means  of  bis  new  combination,  pointing  out  the  co-operative  mem- 
bers, there  would  be  nothing  to  impeach  his  claim.  The  difficulty  of 
the  complainant's  case  is  to  give  any  construction  to  the  claims  of  the 
patent  that  will  save  the  invention. 

For  present  purposes,  it  is  only  necessary  to  construe  ,the  patent 
so  far  as  to  decide  the  precise  point  of  difference  between  the  ex- 
perts as  to  the  proper  construction  of  the  claims.  As  to  the  first 
and  third  claims  the  question  is  whether  they  must  be  confined  to  a 
combination  of  devices  of  which  the  valve-operating  mechanism  of 
the  lower  cylinder  or  receiving  chamber  is  a  constituent.  If  they 
are  to  be  limited  to  such  a  construction  the  defendant  does  not  in- 
fringe, as  he  employs  merely  an  ordinary  trap  for  his  receiving  ves- 
sel, without  any  automatic  valve  mechanism.  It  is  insisted  for  the 
complainant  that  the  only  function  of  the  receiving  chamber  is  to 
receive  and  store  the  water  for  delivery  into  the  discharging  cham- 
ber, and  therefore  that  this  valve  mechanism  in  the  receiving  cham- 
ber is  not  an  essential  element  in  the  system.  Undoubtedly  the 
automatic  return  of  the  water  of  condensation  can  be  e£feoted  suc- 
cessfully if  the  receiving  chamber  is  merely  a  trap  located  below  the 
level  of  the  lowest  heating  surface.  But  how  can  this  be  ascer- 
tained from  the  claims  and  description  of  the  patent  ?  Not  only  does 
the  description  locate  the  automatic  valve  mechanism  in  the  receiv- 
ing chamber,  but  its  operations  there  are  pointed  out  with  partic- 
ularity. According  to  the  theory  of  the  specification,  the  antomatie 
mechanism  in  that  chamber  regulates  the  supply  of  the  discharge 
chamber  by  emptying  the  water  at  intervals,  determined  by  the  action 
of  the  float.  The  water  is  to  be  retained  in  the  receiving  chamber 
until  it  is  full,  and  there  is  a  fixed  point  which  it  must  reach  before 
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it  can  actuate  the  valve  mechanism  and  escape  into  the  discharge 
chamber.  It  seems  very  plain  that  the  automatic  valve  mechanism 
in  the  receiving  chamber  cannot  be  eliminated  from  the  invention  de- 
scribed, and  mast  be  regarded  as  of  the  substance  of  the  invention 
claimed. 

The  second  claim  of  the  patent  must  also  be  limited  to  such  a 
float  in  general  detail  of  construction,  as  is  described  in  the  speci- 
fication, or  the  claim  is  anticipated  by  the  independent  float  shown 
in  the  patent  of  Hoover,  and  the  other  references  cited.  The  defend- 
ant does  not  employ  such  a  float. 

As  to  all  the  claims  of  this  patent,  the  conclusion  is  therefore 
reached  that  the  defendant  does  not  infringe. 

Coze,  J.  This  is  an  equity  action  founded  upon  four  patents  for 
improvements  in  steam-heating  and  steam-traps.  The  first  was  is- 
sued to  Helem  Merrill  April  30,  1867.  The  other  three,  known  as 
the  Blessing  patents,  were  issued  as  follows :  The  first,  February 
13,  1872,  reissued  August  26,  1873;  the  second,  September  2,  1873, 
reissued  June  18,  1878;  the  third,  August  27,  1878.  The  Blessing 
patents  alone  remain  to  be  considered,  it  having  been  determined,  for 
reasons  stated  in  the  opinion  of  the  circuit  judge,  that  the  defendant 
does  not  infringe  the  claims  of  the  Merrill  patent.  The  object  of  the 
inventor  in  each  of  these  patents  was,  as  in  the  MerriU  patent,  to  re- 
turn the  waters  of  condensation,  automatically  to  the  boiler,  to  ac- 
complish the  same  result  upon  similar  principles  but  by  different  and 
improved  mechanism.  In  view  of  the  prior  state  of  the  art  and  of 
the  construction  given  the  Merrill,  or  foundation  patent,  it  may  be 
said  at  the  outset  that  the  claims  now  to  be  examined  should  be  con- 
fined within  exceedingly  narrow  limits.  Each  inventor  must  be  re- 
stricted to  the  specific  improvement  and  the  particular  \levice  de- 
scribed and  claimed  by  him. 

Regarding  the  first  Blessing  patent,  the  controversy  is  limited  to 
the  first  and  fifth  claims.     They  are  as  follows : 

"(1)  A  receiving  and  discharging  vessel,  G,  communicating  with  a  steam- 
boiler  by  means  of  a  steam-pipe,  G',  and  inlet-check  valve,  X,  and  with  the 
same  boiler  by  means  of  an  out-let  pipe,  J,  and  a  valve,  2,  and  so  arranged  be- 
tween or  in  respect  to  the  two  valves  that  the  water  is  received  and  allowed 
to  fall  to  the  bottom  of  the  vessel,  and  the  steam  following  is  not  compelled 
to  pass  through  the  water,  all  for  the  purposes  of  automatically  returning 
water  of  condensation  to  the  said  boiler  from  steam-heaters,  substantially  as 
described.  (5)  A  receiving  vessel,  C,  for  the  purpose  of  insuring  the  return 
of  the  water  of  condensation  to  the  boiler  which  rises  and  falls  on  occisions, 
combined  with  a  steam-heater  and  a  steam-boiler,  substantially  as  set  forth." 

As  to  the  first  claim,  the  conclusion  is  reached  that  nothing  valu- 
able is  there  described  which  was  not  known  before,  and  as  to  the 
fifth  that  the  defendant  does  not  infringe. 

The  points  of  difference  suggested  by  complainant  between  the 
apparatuses  in  this  and  the  Merrill  patents  are  these :    In  the  latter 
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the  inlet  and  outlet  passages  to  and  from  the  trap  are  comhined  in 
one.  In  the  former  the  inlet  is  at  the  top  and  the  outlet  at  the  hot- 
torn.  In  the  former,  too,  the  weight  of  the  water  is  used  to  operate 
the  equalizing  steam-valve,  the  receiving  vessel  being  counterbalanced 
by  a  weight  combined  with  a  lever.  In  the  Merrill  patent  an  air- 
tight float  rises  and  falls  with  the  water  in  each  cylinder.  With 
these  exceptions  the  principles  of  the  two  patents  are  substantially 
identical.  Regarding  the  first  claim  it  is  unnecessary  to  repeat  what 
is  so  well  stated  by  Judge  Walla^ce,  or  to  refer  in  detail  to  the  nu- 
merous references  which  have  been  so  extensively  commented  upon 
by  the  experts  and  by  counsel.  It  suffices  to  say,  that  the  patentee 
has,  in  view  of  what  was  before  known  in  the  art,  done  nothing  to 
entitle  him  to  a  monopoly.  It  is,  perhaps,  true  that  the  precise  ap- 
paratus is  not  described  in  any  prior  patent,  but  every  separate  ele- 
ment was  known  and  the  mechanical  change  necessary  to  transform 
several  of  the  devices  referred  to  into  the  receiving  and  discharging  ves- 
sel communicating  with  a  steam-boiler,  as  described  in  the  claim, 
would  hardly  amount  to  invention.  The  fifth  claim  refers  to  a  receiving 
vessel,  counterbalanced  by  a  weight  in  such  a  manner  that  the  ves- 
sel will  rise  when  the  water  is  withdrawn  and  sink  when  it  is  filled 
again.  In  the  defendant's  device  the  trap  is  stationary  and  the  float 
is  caused  to  rise  by  what  is  termed  "a  Water  counterbalance;"  that 
is,  the  water  is  introduced  into  the  trap  and  the  float,  being  empty, 
rises  until  the  water,  overflowing  into  it,  causes  it  to  sink.  It  is 
contended  that  this  is  the  mechanical  equivalent  for  the  metal  weight 
described.  We  cannot  accede  to  this  view.  Indeed,  the  inquiry  is 
suggested,  why  did  the  inventor,  if  he  considered  the  one  an  equiv- 
alent for  the  other,  describe  and  claim  the  equivalent  so  carefully 
in  the  second  patent?  To  nse  the  language  of  the  complainant's 
brief,  the  second  patent  shows,  "Mr.  Blessing's  first  modification  of 
the  invention  described  in  Exhibit  first,  Blessing  patent,  and  it  con- 
sists simply  in  the  substitution  for  the  weight,  W,  of  a  water  coun- 
terbalance." The  method  of  operation  in  the  defendant's  and  com- 
plainant's apparatuses  is  in  practice,  entirely  dissimilar,  and  where 
the  field  of  invention  is  so  thoroughly  occupied  as  we  find  it  here, 
each  patentee  must  be  contented  with  the  mechanism  described  by 
him. 
The  second  Blessing  patent  contains  the  following  claims : 

"(1)  A  steam-trap,  provided  with  a  rising  and  falling  bucket  contained 
within  3  shell,  into  which  the  return-water  is  delivered,  and  from  which  it 
is  discliarged  by  a  siphon-pipe  which  passes  nearly  to  the  bottom  of  said 
bucket,  substantially  as  described.  (2)  A  steam-trap  provided  with  a  rising 
and  a  falling  bucket,  contained  within  a  shell,  into  which  the  water  ia  deliv- 
ered, and  from  which  it  is  discharged  by  a  siphon-pipe  passing  nearly  to  the 
bottom  of  the  apparatus,  the  said  bucket  being  attached  to  an  apparatus  oper- 
ating the  steam-valve,  which  apparatus  does  not  opsn  or  close  the  steam-valve 
at  the  commencement  of  tlie  fall  or  rise  of  the  bucket,  but  allows  an  interval 
of  time  to  elapse  between  the  movement  of  the  bucket  and  its  action  on  the 
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steam-yalye,  whereby  the  bncket  is  entirely  filled  and  discharged,  substanr 
tiially  as  described.  (3)  An  improved  steam-trap,  provided  with  a  rising  and 
failing  bucket,  through  the  top  of  which  the  water  is  delivered  and  dis- 
cbarf^  by  means  of  a  delivery  and  discharge-pipe,  each  provided  with  a 
check- valve  substantially  as  described.  (4)  An  i  mpro ved  steam-trap  provided 
with  a  rising  and  falling  floating  bucket,  into  which  the  water  is  delivered, 
and  through  which  it  is  diachargwl  by  means  of  a  siphon-pipe  reaching  nearly 
to  its  bottom,  and  provided  with  an  air-cock,  by  means  of  which  the  acciimu- 
lated  air  may  be  ^scharged  from  the  apparatus,  substantially  as  described. 
(5)  The  inlet  and  outlet  passages,  b  b,  provided  with  check-valves,  and  com- 
bined with  a  water-receiver,  containing  a  vertically  movable  bucket,  T,  into 
which  the  water  enters  and  from  which  it  is  discharged,  substantially  as  and 
for  the  purposes  described." 

They  all  relate  to  an  open-top  float  contaiued  within  a  shell  con- 
structed with  a  siphon-pipe,  so  that  the  water  is  discharged  from  the 
top,  instead  of  the  bottom  of  the  float.  The  water  from  the  coils  is 
by  means  of  a  pipe  forced  directly  into  the  float  which,  when  a  suf- 
ficient quantity  has  been  introduced,  is  thus  caused  to  sink.  In  the 
defendant's  trap  the  water  is  showered  down  from  the  perforated  di- 
aphragm to  the  bottom  of  the  containing  shell.  As  the  water  flows 
into  the  trap  it  causes  the  float,  which  is  empty,  to  rise  nntil  it  comes 
in  contact  with  a  plate  at  the  top  of  the  trap  where  it  remains  until 
the  circamjaoent  water  .flows  over  its  edge,  and  when  the  trap  and 
float  are  filled  the  latter  sinks  to  the  bottom  of  the  former.  It  is  in- 
sisted that  this  difference  is  immaterial,  though  the  complainant's 
expert  admits  that  "perhaps  it  is  an  improvement  to  deliver  the  water 
outside  of  the  backet."  It  certainly  is  an  improvement  and  one  to 
which  the  defendant  wonld  be  entitled,  provided  be  first  made  the  dis- 
covery. Step  by  step  has  the  advance  in  steam-traps  been  made, 
each  inventor  adding  something,  until,  at  the  present  time  perfection 
has  been  nearly  reached.  The  progress  made  by  Blessing,  as  shown 
in  this  patent,  since  the  several  devices  which  preceded  it,  is  surely 
no  more  beneficial  and  important  than  that  made  since  the  patent, 
as  illustrated  by  the  defendant's  trap  and  the  third  Blessing  trap. 

The  claims  of  the  third  Blessing  patent  are  as  follows : 

"(1)  An  automatic  steam-trap  for  the  purpose  of  returning  water  to  the 
boiler,  having  an  open-top  float,  into  which  water  enters  and  whence  it  is  de- 
livered to  the  boiler,  thereby  causing  said  open-top  float  to  rise  and  fall,  when 
tlie  said  open-top  float  is  connected  to  an  equalizing  steam-valve  by  a  con- 
liecdng  apparatus  which  does  not  connect  a  steam-space  and  the  atmosphere, 
nor  two  steam-spaces  of  different  pressures,  and  when  the  opening  and  clo.s- 
ing  of  the  steam-valves  is  not  effected  gradually,  but  suddenly  and  surely,  by 
reason  of  the  fact  that  there  is  a  certain  amount  of  lost  motion  between  the 
movementof  the  open-top  float  and  its  action  on  the  valve.  (2)  An  automatic 
steam-trap  consisting  of  a  containing  vessel  and  a  rising  and  falling  opt;n-top 
float,  when  the  water  which  enters  said  trap  first  fills  the  space  between  the 
open-top  float  and  the  containing  vessel,  and  when  the  equalizing  ste<'un- valve 
is  not  immediately  actuated  by  the  movement  by  the  open-top  float,  but  the 
open-top  float  is  connected  to  said  steam-valve  by  means  of  apparatus  allow- 
ing a  certain  amount  of  lost  motion,  substantially  as  described.  (3^  An  au- 
tomatic steam-trap  which  consists  of  an  inclosing-vessel.  A,  and  a  rising  and 
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falling  open-top  float,  B,  when  the  inclosing-vessel  is  provided  with  a  tank 
communicating  with  its  upper  portion,  substantially  as  described.  (4)  An 
^automatic  steam-trap  having  a  vessel,  A,  provided  with  a  tank,  T,  connect- 
ing with  its  upper  portion,  which  tank  communicates  with  the  vessel  by 
means  of  two  or  more  small  openings,  thereby  delaying  the  escape  of  the 
water  in  the  tank  into  the  inclosed-vessel,  substantially  as  described.  (5)  An 
automatic  steam-trap  for  returning  water  to  the  boiler  provided  with  a  rising 
and  a  falling  vessel  and  with  apparatus  as  substantially  described,  independ- 
ent of  the  mere  inflow  of  water  from  the  supply,  whereby  the  water-level  be- 
tween the  rising  and  falling  vessel  and  the  containing-casing  is  maintained, 
and  raised  after  the  vessel  begins  to  ascend.  (6)  The  combination  of  the 
vessel,  A,  open-top  float,  B,  and  rod,  p,  provided  with  collars,  g  and/,  oper- 
ating the  steam-valve,  t,  when  the  collars  little,  g  and/,  are  separated  for 
the  purpose  of  allowing  a  certain  amount  of  lost  motion  before  opening  or 
closing  the  valve,  substantially  as  described.  (7)  In  an  automatic  steam- 
trap  for  returning  water  to  the  boiler  the  combination  of  the  shell.  A,  with 
a  siphon,  C  and  C,  provided  with  the  air-cock,  x,  for  the  purpose  of  filling 
said  siphon,  substantially  as  described.  (8)  An  automatic  steam-trap  pro- 
vided with  the  tank,  T,  connecting  with  the  upper  part  of  said  trap  by  means 
of  appartures,  m,  n,  and  operating  the  steam-valve  by  means  of  apparatus 
substantially  as  described,  whereby  a  certain  amount  of  lost  motion  is  allowed 
between  the  rising  and  falling  open-float  and  the  equalizing  steam-valve,  sub- 
stantially as  described. " 

It  will  be  observed  that  the  trap  here  described  is  almost  the  exaot 
counterpart  of  the  defendant's.  In  principle  and  operation  the  two 
are  substantially  alike,  and  we  have  no  hesitancy  in  saying  that  the 
defendant  infringes.  The  main  controversy,  therefore,  has  reference 
to  the  alleged  anticipation  by  the  defendant  who  asserts  that  he  is 
the  prior  inventor.  Upon  this  issue  the  burden  is  upon  him,  and  he 
has  failed  to  prove  to  our  satisfaction  the  allegations  of  the  answer 
in  this  behalf.  The  evidence  relied  on  to  establish  prior  use  is  vague, 
shadowy,  and  uncertain.  No  part  of  the  trap  which,  as  is  alleged, 
anticipated  complainant's  invention  is  produced,  and  there  is  noth- 
ing definite  as  to  the  mannei'of  its  construction.  Opposed  to  the  de- 
fendant's testimony  is  the  positive  statement  of  Blessing  that  he  con- 
ceived his  invention  in  the  spring  of  1874,  though  it  was  not  perfected 
till  the  spring  of  1875.  In  corroboration  of  this  statement  the  pat- 
terns are  produced  and  the  pattern  maker  identified  them  as  having 
been  made  by  him  in  the  months  of  February,  March,  and  April, 
1874.  Our  conviction  is  that  the  defendant  has  not  succeeded  in 
proving  a  defense. 

There  should,  therefore,  be  a  decree  for  the  complainant  upon  the 
third  Blessing  patent,  but  as  the  complainant  has  been  defeated  upon 
three  of  the  foar  patents  in  suit,  the  decree  will  not  allow  coats. 
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Pattebsoh  and  anotber  v.  Dcff. 
{fXreuit  Court,  W.  D.  Pentuylvania.    Hay  24, 1884.) 

1.  PATram  ran  iKVKimoNB— PiissniiFnoir  of  PATENTABttirr— Ratchets  foe 

ConpuHS  Babobs. 
The  presumption  of  patentability,  authorized  by  the  rrant  of  a  patent,  is  not 

repelled  where  it  is  proved  that  no  such  device  as  a  ratchet  for  coupling  barges 

was  in  existence  or  use  before  the  issue  of  the  patent.  . 
3.  CoiwuoTiNa  EriDEiros — Bubden  of  Pboof  ok  Defendant — Domx  Bb- 

BOLVED  IN  FaVOB  OP   COMPLAINANT. 

Where  evidence  of  a  fact  is  conflicting,  but  the  burden  of  proof  is  on  a  de- 
fendant, a  doubt  will  be  resolved  in  favor  of  a  complainant. 

In  Equity. 

J.  J.  JohjMton,  W.  P.  Potter,  and  D.  F.  Patterson,  for  complainantB. 

R.  A.  Balf,  for  respondent. 

Before  Bbadlkt  and  McEennam,  JJ. 

Feb  Gubiah.  This  is  a  suit  upon  a  patent  granted  to  the  oom- 
plainants  February  7,  1871,  No.  111,564,  for  an  improvement  in 
ratchet  ooaplin({8  for  barges.  Two  grounds  of  defense  are  set  up: 
(1)  That  the  device  or  combination  claimed  in  the  patent  does  not  in- 
volve invention,  and  is  therefore  not  patentable.  In  view  of  the  fact ' 
that  no  such  device  was  in  existence  or  use  before,  although  there 
was  a  wide  necessity  for  its  employment  and  of  its  obvious  utility,  we 
are  of  opinion  that  the  presumption  of  patentability  authorized  by 
the  grant  of  the  patent  is  not  repelled,  and  that  the  objection  is  not 
well  founded.  (2)  It  is  alleged  that  Thomas  Duffy  ^st  conceived 
the  idea  of  the  invention,  and  that  he  described  it  to  one  of  the  com- 
plainants, and  that  thus  they  derived  the  idea  from  him.  The  burden 
of  proving  this  allegation  is  npon  the  defendant,  and  hence  it  must 
be  borne  by  the  exhibition  of  preponderating  and  satisfactory  evi- 
dence. The  proofs  are  conflicting;  and  while  we  are  of  opinion  that 
the  scales  incline  in  favor  of  the  complainants,  it  can,  at  least,  be 
said  with  confidence  that  the  defense  is  not  clearly  sustained.  That 
is  enough  to  resolve  the  case  in  favor  of  the  complainants. 

If  the  validity  of  the  patent  is  sustained,  it  is  admitted  that  the 
defendant  is  an  infringer.    Hence  the  complainants  are  entitled  to 
the  relief  prayed  for. 
v.20,no.9 — 41 
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ICHreuit  Oourt,  JT.  D.  Florida.    April,  1884.) 

ASlORAI/rT  JlTSISDICTIOir. 

Where  a  damage  done  ia  done  wholly  on  land,  the  fact  that  tho  csnse  of  the 
damage  originaied  on  water,  subject  to  the  admiralty  juriadiction,  does  not 
make  the  case  one  for  the  admiralty.     TKf  Pljfmotith,  3  Wall  20. 

Admiralty  Appeal. 

8.  R.  Mallory,  E.  A.  Perry,  I.  E.  Yonge,  and  John  C.  Avery,  tot 
libelant. 

I.  P.  Jones,  Wm.  Fisher,  and  R.  L.  Campbell,  for  claimantB. 

Pabdeb,  J.     The  original  libel,  among  other  things,  charges : 

"That  on  the  nintl)  day  of  September,  inst.,  while  the  said  barkentine 
was  lyibg  aL  libelant's  said. wharf  without  libelant's  permission,  and  against 
his  express' direction,  there  came  a  violent  storm  of  rain  and  wind,  and  said 
barkentine,  by  the  negligence,  want  of  proper  care  and  diligence,  on  the  part  of 
the  said  barkentine  and  those  in  charge  of  her,  ran  into  said  wharf  of  libelant, 
completely  breaking  down  a  large  portion  of  it,  and  greatly  injuring  and  dam- 
aging the  same,  rendering  necessary,  by  such  negligence  and  want  of  care 
on  the  part  of  the  said  barkentine  and  those  having  her  in  charge,  great  re- 
pairs to  be  made  on  said  wharf,  at  great  cost  and  expense,  by  libelant,  besides 
.  being  deprived  of  the  use  and  profit  of  said  wharf  for  the  period  of  three 
months,  all  of  which  is  greatly  to  the  injury  and  damage  of  libelant." 

Thereafter  an  amended  libel  was  filed,  charging  as  follows : 
"That  on  the  ninth  day  of  September  the  said  barkentine  C.  Accame  was 
lying  at  said  wharf,  under  a  contract  with  libelant  for  the  discharge  of  bal- 
last at  said  wharf;  that  when  said  barkentine,  by  the  master  thereof,  applied 
for  a  berth  at  said  wharf,  he  was  informed  that  the  wharf  at  that  time  was 
undergoing  repairs,  and  that  portions  of  said  structure  were  not  in  a  safe 
and  proper  condition,  but  that  said  barkentine  could  be  accommodated  with 
a  suitable  and  safe  berth  at  a  certain  point,  which  was  pointed  out  and  as- 
signed to  said  barkentine,  and  accepted  by  the  master  thereof,  where  she  was 
accordingly  placed  and  moored  for  the  purposes  of  said  contract,  under  which, 
and  the  rules  and  customs  of  wharves  at  this  port,  she  was  entitled  to  remain 
untU  she  had  taken  in  sufficient  cargo  for  stiffening,  without  extra  wharf- 
age, but  if  she  remained,  occupying  the  wharf  after  such  stiffening  had  been 
taken  in,  she  was  required  to  pay  one  cent  per  ton  for  each  and  every  day 
so  consumed;  that  afterwards,  notwithstanding  the  information  first  given 
touching  the  unsafe  condition  of  said  portion  of  the  wharf,  and  in  disregard 
vf  frequent  subsequent  warnings  given  by  libelant,  the  master,  after  said 
barkentine  had  taken  in  sufficient  stiffening  cargo,  moved  her  from  the  beitii 
so  assigned  to  the  point  where  she  lay  moored  on  the  ninth  day  of  September, 
1882,  which  was  a  portion  of  the  wharf  which  had,  as  above  stated,  been 
pointed  out  to  the  master  as  unsafe;  that  on  the  said  ninth  day  of  Septem- 
ber, 1882,  while  said  barkentine  was  lying  at  that  portion  of  the  said  wharf 
to  which  she  had  been  removed  by  the  master,  as  set  forth  in  the  second  arti- 
cle, there  came  on  a  violent  storm  of  rain  andnvind,  and,  said  barkentine  be- 
ing moored  to  said  wharf,  by  the  negligence,  toant  of  proper  care  and  dili- 
gence, on  the  part  of  said  barkentine,  and  the  master  thereof,  and  in  violation 
of  his  duty  under  the  said  contract  last  above  set  forth,  pulled  and  completely 
broke  down  a  large  portion  of  libelant's  said  wharf,  and  thereby  greatly  in- 
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Jured  and  damaged  the  same,  rendering  it  necessary,  bj  said  acts,  negligence, 
want  of  proper  care  and  skill,  and  by  such  violation  of  said  contract  on  the 
part  of  said  barkentine,  the  master,  and  those  in  charge  of  her,  to  malce  great 
repairs  upon  said  whaif .  at  great  cost  and  expense  to  the  libelant." 

It  seems  to  be  oonceded  that  the  claim  for  damages  ex  delicto,  by 
reason  of  the  matters  alleged,  is  without  the  jurisdiction  of  the  admi< 
ralty  court,  by  reason  of  the  locality  of  the  thing  injured.  At  all 
events,  the  authorities  are  that  way.  The  Plymouth,  3  Wall.  20;  The 
Maud  Wehiter,  8  Ben.  547;  The  Neil  Cochran,  1  Brown,  162;  The 
Ottawa,  Id.  356.  It  must  have  been  with  this  view  of  the  law  that 
the  amended  libel  was  filed,  and  the  attempt  made  to  claim  that  the 
damages  arose  ex  contractu.  But,  taking  the  amended  libel  as  a 
whole,  I  am  unable  to  see  that  any  better  or  different  case  is  made 
therein  than  in  the  original  libel.  While  in  the  amendment,  in  di- 
rect contradiction  of  the  original  and  sworn  libel,  it  is  first  stated 
that  the  barkentine  was  lying  at  the  wharf  under  a  contiract  with 
libelant  for  the  discharge  of  ballast,  in  the  same  article  it  is  alleged 
"that  afterwards,  notwithstanding  the  information  first  given  touch- 
ing the  .uinafe  condition  of  said  portion  of  the  wharf,  and  in  disregbr|l 
of  frequent  subsequent  warnings,  tlie  master  removed  the  ship  to  the 
unsafe  portion  of  the  wharf."  And  in  the  next  article  it  is  alleged 
that  while  lying  at  that  portion  of  the  wharf  to  which  she  had  been 
removed,  as  set  forth,  (i.  e.,  without  authority  and  against  warnings,) 
there  came  on  a  violent  storm,  and  by  the  negligence,  want  of  proper 
care  and  diligence,  on  the  part  of  said  barkentine  and  her  master,  the 
damage  complained  of  was  committed,  etc.  From  such  a  state  of 
facts  I  cannot  see  how  it  can  be  claimed  that  the  alleged  damages  are 
the  result  of  any  breach  of  contract.  If  it  is  conceded  that  a  ship 
using  a  wharf,  and  while  lying  at  the  same  impliedly  contracts  to 
take  good  care  of  it  and  not  damage  it,  as  a  tenant  of  a  house  may 
be  said  to  contract,  the  case  is  not  helped  by  such  concession,  for  by 
the  very  terms  of  the  libel  the  barkentine,  in  this  case,  without  author- 
ity and  against  warnings,  moved  to  an  unsafe  and  forbidden  portion  of 
the  wharf,  and  hence  the  damage  by  reason  of  the  storm,  etc.,  followed. 

Taking  the  most  favorable  view  of  this  case  possible  under  the 
pleadings,  I  am  unable  to  distinguish  it  from  the  case  of  The  Ply- 
movth,  supra.  In  that  case  a  vessel  anchored  at  a  wharf,  and,  owing 
to  the  negligence  of  those  in  charge,  the  vessel  took  fire,  and  the 
flames,  spreading  to  the  wharf,  burned  it.  Here  the  ship  ties  up  at 
a  wharf  without  authority,  and,  owing  to  the  negligence,  want  of 
proper  care  and  diligence,  of  those  in  charge,  batters  the  wharf  down. 
There  was  as  much  of  an  implied  contract  in  the  one  case  as  the 
other.  If  any  difference  can  be  made,  the  present  case  shows  the 
plainer  case  of  trespass  and  tort. 

The  judgment  of  the  district  court,  dismissing  the  libel  and  amended 
libel,  was  clearly  right,  and  the  same  judgment  will  be  entered  in  this 
court. 
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CoBUKN  V.  Factors  &  Traders  Ins.  Co.  and  others.* 

[Chreuit  Court,  E.  D.  Louitiaiia.    April,  1884.) 

1,  ADHnUI/TT— StAUIS  CliAIH. 

The  libelant  sued  for  his  ahare  of  sal  rage  money  that  had  been  received  by 
respoadents  more  thaa  nine  years  previously,  during  which  time  libelant  had 
made  no  claim,  nor  pretended  any,  and  in  the  mean  time  the  rights  and  posi- 
tion of  the  respondents  had  materially  changed,  and  they  had  been  condemned 
to  pay  and  had  paid  to  others  more  ttian  the  salvage  money  that  they  bad  re- 
ceived. EM,  that  the  claim  of  the  libelant  was  stale,  and  could  not,  there- 
fore, be  enforced  in  ndmirallv. 

2,  BaHE — OhANQE  of   CtRCnMSXANCES. 

In  other  cases  where  this  court  has  allowed  similar  claims,  notwithstanding 
the  lapse  of  time,  it  was  a  potent  factor  that  the  delay  had  not  been  injurious 
to  the  respondent;  the  circumstances  had  not  changed, — the  party  defendant 
still  held  the  money. 
a.  Bamk— LAF8B  OF  Time. 

Whether  a  claim  will  be  held  stale  in  admiralty  does  not  depend  so  much 
npon  lapse  of  time  as  upon  change  of  circumstances  aSectiag  the  righls  and 
conditions  of  parties. 

Admiralty  Appeal. 

From  1871  to  1876  the  libelant  was  master  of  the  tag  Tyler,  owned 
by  the  Harbor  Protection  Company,  a  body  claiming  to  be  incorpo- 
rated by  a  namber  of  the  insurance  companies  of  New  Orleans,  the 
act  being  signed  by  their  respective  presidents,  and  the  stock  owned 
by  the  various  companies.  The  tug  was  employed  as  a  fire-boat  in 
the  harbor  of  New  Orleans,  extinguishing  fires  on  ships,  etc.,  throw- 
ing water  over  the  levees  for  the  use  of  the  fire-engines,  and  did  some 
towing  also.  During  this  period  she  had  earned  salvage  by  putting 
out  fires  on  ships,  steam-boats,  «tc.,  in  the  harbor,  amounting  to 
174,723.48.  In  1873  there  was  a  division- of  a  portion  of  the  salvage 
earned  to  that  date,  but  none  afterwards.  In  1S75, 1876, 1877,  and 
1878,  all  the  crew  except  libelant  brought  libels  against  the  Harbor 
Protection  Company,  and  the  various  insurance  companies,  alleging 
that  the  Harbor  Protection  Company  was  not  a  corporation,  and  that 
the  companies  were  bound  to  them  for  their  share  of  the  salvage. 
After  protracted  and  bitter  litigation  the  district  and  circuit  courts 
held  that  it  was  not  a  corporation,  and  that  the  companies  were 
bound.  The  libelant,  Colbum,  was  a  witness  in  nearly  all  the  cases 
for  the  company,  and  did  his  utmost  to  defeat  the  crew  in  their 
claims.  Subsequently,  in  1876,  another  company  was  formed,  called 
the  New  Harbor  Protection  Company,  and  a  new  boat  was  built  and 
employed  as  the  tug  Tyler.  The  libelant,  in  a  case  of  salvage  earned 
by  the  new  boat,  released  to  the  new  company  all  his  right,  title,  and 
claim  to  any  salvage  which  had  been  earned  by  the  tug  Tyler.  He 
filed  his  libel  for  his  share  of  the  salvage  as  master,  March  6,  1883, 
claiming  |1,238.62  from,  the  Factors'  &  Traders'  Insurance  Company, 
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and  $771.60  from  the  Home  Insnrance  Company.  The  defeneeb  set 
up  by  both  companies  are  (1)  that  the  libelant  contemplated  this  serv- 
ice when  he  was  hired  as  master,  and  that,  not  being  a  seaman,  within 
the  meaning  of  sections  4535,  4536,  Bev.  St.,  and  having  released 
his  claim,  if  any  he  had,  he  had  no  standing  in  court;  (2)  stale 
claim,  without  any  excuse  shown  for  delay.  And  the  Home  set  up 
the  farther  defense  that  the  corporation  of  the  Harbor  Protection 
Company  was  tdtra  vires ;  that  it  (the  Home)  was  a  new  corporatioi^ ; 
that  the  old  company,  the  Home  Mutual,  could  not  be  bound  beyond 
the  portion  of  the  salvage  it  had  received;  that  the' new  company  had 
paid  to  the  crew  more  than  the  old  Home  Insurance  Company  had 
ever  received. 

Richard  De  Oraif,  for  libelant. 

Charles  B.  Singleton,  Richard  H.  Browne,  B.  F.  Choate,  F.  T. 
Nicholt,  and  Chat.  Carroll,  for  respondents. 

Fabdee,  J.  After  much  deliberation  in  this  case  I  have  concluded 
that  it  makes  very  little,  if  any,  difference  whether  the  respondent 
companies  were  stockholders,  incorporators,  or  copartners  in  the  Har- 
bor Protection  Company.  In  either  case  they  were  beyond  their 
rights  and  powers  under  the  scope  and  effect  of  their  charters  as  in- 
surance companies,  and  what  they  have  done  has  been  ultra  vires. 
But  the  view  I  take  of  the  case  renders  it  unnecessary  to  determine 
the  responsibilities  devolving  on  them  by  reason  of  their  connection 
with  the  Harbor  Protection  Company,  but  for  the  case  concede  them 
to  be  as  claimed  by  libelant.  Nor  is  it  necessary  to  consider  as  to 
the  legal  force  and  effect  of  the  employment  of  libelant  by  the  Harbor 
Protection  Company,  and  the  several  agreements  by  and  between 
libelant  and  the  same  company.  Neither  the  Harbor  Protection  Com- 
pany nor  the  respondents  owe  the  libelant  by  reason  of  any  salvage 
services  rendered  to  or  for  them.  I'he  case  is  that  the  Protection 
Company,  in  the  first  instance,  and  the  respondent  in  the  second,  had 
received  moneys  for  salvage  services,  which,  in  law  and  in  fact,  be- 
longed to  the  officers  and  crew  of  the  tug-boat  on  which  libelant  was 
employed,  and  a  share  of  which  money  belonged  to  him.  It  may  be 
assumed,  and  perhaps  correctly  assumed,  that  libelant,  as  master  of 
the  tug-boat  earning  the  salvage  collected  by  the  Harbor  Protection 
Company  owners,  was  entitled  to  his  share  of  the  same,  as  claimed  in 
the  libel,  and  that  he  never  has  legally  waived  or  abandoned  his  right 
to  sue  for  and  collect  the  same.  As  the  respondents  did  not  owe 
libelant  this  money,  they  cannot  be  held  liable  for  it  beyond  the  re- 
sponsibility devolving  on  them  as  copartners  or  stockholders  in  the 
Harbor  Protection  Company,  and  that  which  they  incurred  when  they 
received  the  money,  or  part  of  it,  from  the  Harbor  Protection  Com- 
pany. In  short,  the  demand  libelant  has  in  this  is  one  for  money  had 
and  received,  either  by  the  Protection  Company,  for  which  respond- 
ents may  be  said  to  be  liable,  or  by  the  respondents  themselves. 
The  ease  shows  that  the  Harbor  Protection  Company,  owners  of  the 
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salving  fags,  from  December,  1871,  to  March,  1876,  received  large 
amoqnts,  say  174,723.48,  of  salvage,  a  portion  of  vrbioh  belonged  to 
the  libelant  as  master;  that  whatever  was  done  with  the  said  salvage 
money  by  the  Protection  Company,  only  the  sum  of  $2,144  thereof 
was  tamed  over  to  the  Home  Insurance  Company,  and  only  the  sum 
of  $3,863.20  thereof  was  tamed  over  to  the  Factors'  &  Traders'  In- 
surance Company.  The  case  forther  shows  that  these  sama  were 
tamed  over  in  December,  1873,  since  which  time  libelant's  claims 
have  been  exigible;  and  that  while  libelant  has  stood  by,  pretending 
no  claim,  rather  renouncing  any  claim,  other  persons  having  claims 
against  these  funds  on  the  same  account  of  salvage,  have,  by  suits 
instituted  in  the  admiralty  court  from  time  to  time,  recovered  from 
respondents  as  salvage  moneys  more  than  the  original  amounts  re- 
ceived by  respondents,  to-wit,  from  Home  Insurance  Company  the 
sam  of  $2,253.42,  and  from  Factors'  &  Traders'  Insurance  Company 
the  sum  of  $.3,939.50. 

And  this  brings  me  to  what  I  consider  as  certainly  a  meritorious 
defense  to  the  libelant's  demand,  i.  e.,  staleness  of  demand.  The  sum 
claimed  by  libelant  was  earned  nearly  all  prior  to  December,  1873, 
only  a  small  portion  having  been  earned  thereafter  to  March,  1876. 
In  December,  1873,  the  respondents  received  the  salvage  money  that 
furnishes  ground  for  liability  in  this  case.  This  suit  was  instituted 
March  6, 1883,  so  that  for  over  nine  years  the  libelant  made  no  claim, 
nor  pretended  any.'  In  fact,  the  evidence  in  the  case  shows  that  daring 
nearly  all  of  the  nine  years,  both  by  actions  and  words,  libelant  repu- 
diated and  renounced  any  and  all  claims.  His  justification  for  his 
silence  and  for  his  conduct  is  that  if  he  had  spoken  he  would  have 
lost  his  employment.  As  against  his  employers  this  is  a  very  strong 
excuse ;  and  I  believe  that  heretofore  in  this  coart  it  has  been  held 
sufficient,  bat  only  in  cases  against  employers,  and  where  the  substan- 
tial rights  of  the  parties  bad  undergone  no  change.  Sonderberg  Tow- 
boat  Co.  by  Justice  Bbadlet,  3  Woods,  146 ;  AveriU  v.  Yorke,  by  Judge 
Pabdeb,  (not  reported;)  Cohen,  Adm.  164.  Here  the  case  is  entirely 
different.  Even  conceding  that  the  respondents  stood  to  the  libelant 
in  the  relation  of  employers,  and  still  the  rights  and  position  of  re- 
spondents has  been  materially  changed,  while  the  libelant  has  stood 
idly  by,  making  no  claim. 
In  the  Sonderberg  Case,  supra,  Justice  Bbadlbv  said: 
"  I  do  not  see  that  an  action  in  personam,  such  tis  this  is,  against  those  who 
have  received  and  etill  hold  moneys  fairly  belonging  to  the  libelants,  can  be 
said  to  be  a  stale  demand,  in  the  admiralty  sense,  by  means  of  any  lapse  of 
time  (two  years)  which  has  taken  place  In  this  case." 

And  in  the  case  of  AveriU  v.  Yorke,  supra,  it  was  said : 
"And  where  the  salvage  money  was  withheld  by  the  owners,  and  certain  of 
the  salving  crew  remained  in  the  employ  of  the  ship-owners  without  making 
claim  to  their  share  of  the  salving  money  for  fear  of  discharge  and  loss  of  em- 
ployment, such  an  apprehension  waa  a  sufflcient  reason  for  not  prosecuting 
their  claim  sooner;  and  where  under  such  circumstances  the  claim  is  not  pros^ 
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ecuted  for  over  a  period  of  nine  years,  a  plea  of  stalenees  of  demand  oonsti- 
tutee  no  defense." 

In  these  oases  I  think  that  this  coart  has  gone  to  the  verge  of  reason 
and  equity  in  relieving  parties  who  have  slept  upon  their  rights,  but 
in  each  it  will  be  observed  that  a  potent  factor  was  that  the  delay  had 
not  been  injarious  to  the  respondent.  The  oircumstanoes  had  not 
changed.  The  party  still  held  the  money.  Here  the  case  is  very 
different.  The  Harbor  Protection  Company  deceased  in  1876.  Its 
assets  were  divided.  Some  of  its  partners  or  stockholders  have  be- 
come insolvent.  One  of  the  respondents  here  is  liable,  if  at  all,  only 
as  the  purchaser  and  successor  of  one  of  the  partners  or  stockholders. 
The  respondents  have  paid  out  on  similar  claims  to  libelants  more 
than  they  received  of  salvage  money.  Whether  a  claim  will  be  held 
stale  in  admiralty  does  not  depend  so  much  upon  lapse  of  time- as 
apon  change  of  circumstances  affecting  the  rights  and  conditions  of 
parties.  Three  months'  time  may  render  a  claim  stale,  as  where  a 
lienholder  has  stood  by  and  permitted  a  ship  to  pass  into  the  hands 
of  innocent  purchasers,  while  perhaps  three  years  would  not  be  snfiB- 
oient  without  change  of  ownership.  Here  both  lapse  of  time  and 
change  of  condition  are  factors,  and  I4bink  it  would  be  inequitable 
to  hold  the  respondents  liable,  and  this  particularly  in  view  of  the 
fact  that  libelant  has  not  simply  remained  silent  as  to  his  demands, 
but  has  openly,  notoriously,  and  in  writing  renounced  and  denied  his 
claims. 

The  assignment  of  May  5,  1879,  may  or  not  be  valid  as  A  transfer 
of  libelant's  claim  for  salvage  in  favor  of  the  New  Harbor  Protection 
Company,  but  in  favor  of  these  respondents  it  should  certainly  have 
effect  as  an  estoppel.  And  the  same  may  be  said  as  to  the  other  acts 
and  conduct  of  the  libelant. 

A  decree  will  be  entered  dismissing  the  libel,  with  costs  of  both  this 
and  the  district  court. 


The  Gbobob  L.  Gabuck. 

The  White  Fawn. 

[Diariti  Court,  8.  D.  New  York.    February  12, 1884. 

li  OoujmoK— Ahbwbhins  Hionau. 

A  steam-tug,  at  rest  in  the  stream  preparing  to  land  her  tow,  and  in  a  pIao» 
in  the  strcftia  where  she  leaves  room  for  other  vessels  to  pass,  being  required 
by  mie  to  answer  signals  from  other  vessels,  is  not  required,  in  consequence  of 
answering  with  two  whistles  a  signal  of  two  whistles  given  to  her  by  another 
tag,  to  suspend  the  business  in  which  she  is  engaged,  and  pull  away  to  the  left. 
Such  respooAd  is  only  a  signal  of  acquiescence  wuh  the  other  tug's  signal,  and 
an  agreement  that  she  will  do  nothing  to  embarrass  the  latter's  passing  to  the 
left. 
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a.  Same— Acts  m  Jsxtremtb. 

Where  a  steam-tug  put  herself  In  the  war  between  her  tow  and  a  schooner 
which  was  about  to  strike  the  tow,  so  as  to  fend  oS  the  schooner  from  the  lat- 
ter, and  damage  thereby  resulted  to  the  schooner,  ?ield  justified  as  an  act  <n 
extremi*,  to  prevent  a  more  injurious  collision,  for  which  the  tug  was  not  respon- 
sible. 

In  Admiralty. 

Beebe  d  Wilcox,  for  libelant. 

Owen  d  Oray,  for  the  Garlick. 

Goodrich,  Deady  d  Piatt,  tot  the  White  Fawn. 

Bbown,  J.  On  the  twelfth  of  May,  1881,  the  libelant's  sohooner 
Telegraph,  in  tow  of  the  steam-tug  White  Fawn,  npon  a  hawser  of 
about  20  fathoms,  oame  into  collision  near  the  middle  of  the  East 
river,  off  about  Fourteenth  street,  with  the  steam- tug  George  L.  Gar- 
lick.  The  tide  was  flood,  and  the  day  clear.  The  White  Fawn,  with 
her  tow,  was  proceeding  nearly  in  the  center  of  the  river.  The  Gar- 
lick  had  previously  been  taking  a  bark  of  about  1,000  tons,  not 
loaded,  in  tow,  upon  a  hawser  of  about  50  fathoms,  from  Gowanas 
creek,  bound  for  North  Tenth  street,  Brooklyn.  The  Garlick,  with 
her  tow,  had  turned  around,  so  as  to  be  heading  down  river  against 
the  tide,  and  had  slackened  her  hawser  preparatory  to  taking  it  in, 
and  going  along-side  the  bark  for  the  purpose  of  landing  her,  when  a 
signal  of  two  whistles  was  received  front  the  White  Fawn,  then  from 
an  eighth  to'  a  quarter  of  a  mile  further  down  the  river,  to  which  the 
Garlick  immediately  replied  with  two  whistles.  The  men  who  were 
at  the  time  engaged  in  taking  in  the  slack  hawser  of  the  Garlick,  con- 
tinued to  do  so  until  she  was  near  the  bows  of  the  bkrk.  At  that 
time  the  White  Fawn  had  crossed  the  bows  of  the  Garlick  to  the 
westward,  but  the  schooner  in  tow  was  not  able  to  cross  without  a 
collision,  and,  in  order  to  avoid  a  more  injurious  collision  with  the 
bark,  the  pilot  of  the  Garlick  started  ahead  to  fend  the  schooner  oS 
from  the  bark,  and  thereby  struck  the  starboard  bow  of  the  schooner 
with  the  port  bow  of  the  tug  a  considerable  blow,  from  which  some 
damage  arose,  to  recover  which  this  libel  was  filed  against  both  tags. 

The  evidence  leaves  no  question  in  my  mind  that  it  was  the  duty 
of  the  White  Fawn  to  keep  out  of  the  way  of  the  Garlick  and  her 
tow.  This  duty  rested  upon  her  equally,  whether  the  situation  were 
regarded  in  reference  to  the  heading  of  the  two  tugs,  or  in  reference 
to  their  actual  motion.  In  the  former  view  it  was  the  fifth  situation, 
and  the  Garlick  was  on  the  starboard  hand  of  the  White  Fawn.  In 
reality,  however,  the  Garlick,  though  beaded  down  river,  was  taking 
in  her  hawser  preparatory  to  going  along-side  of  the  bark  in  order  to 
land  her,  and  that  was  perceived  and  understood  on  the  White  Fawn ; 
and  while  doing  so,  the  Garlick,  though  headed  down  river,  was  drift- 
ing up  river  with  the  flood  tide.  Before  turning  around  she  had  been 
going  in  the  same  direction  as  the  White  Fawn,  and  ahead  of  her. 
The  White  Fawn  was  the  overtaking  vessel,  and  might  be  so  consid- 
ered, after  the  Garlick  had  headed  round,  as  before  stated.     The  Gar- 
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liok  first  began  to  head  round  towards  the  Brooklyn  shore,  bat  she 
afterwards  changed,  and  swang  round  to  the  westward.  There  was 
plenty  of  room  for  the  White  Fawn  to  have  passed  to  the  eastward 
of  the  Garlick,  and  nothing  in  the  way  of  her  doing  so.  Her  pilot 
saw  what  the  G-arlick  was  doing,  and  understood  it,  and  after  the  lat- 
ter had  headed  round,  and  when  the  White  Fawn's  first  signal  of  two 
whistles  was  given,  there  was  still  plenty  of  time  and  space  for  the 
White  Fawn  to  have  ayoided  her. 

I  do  not  discover  in  the  evidence  any  legal  fault  on  the  part  of  the 
Garlick.  At  the  time  of  the  cdlision,  and  for  some  considerable  time 
previous,  she  had  been  floating  with  the  tide.  After  heading  round 
against  the  tide  she  was  taking  in  her  hawser,  preparing  to  go  along- 
side the  bark  for  the  purpose  of  landing.  This  it  was  proper  for  her 
to  do  in  the  open  river,  where  she  occasioned  no  obstruction  to  other 
vessels;  she  was  not  navigating  at  the  time,  but  drifting;  and  this 
was  obvious  to  the  pilot  of  the  White  Fawn.  It  is  urged  that  her 
answer  to  the  whistles  given  by  the  White  Fawn  obligated  her  to  go 
to  port  under  a  starboard  helm.  I  do  not  perceive  the  ground  of  any 
such  obligation.  She  was  required  to  answer  the  White  Fawn's  two 
whistles,  and  she  did  so.  She  was  also  bound  "to  keep  her  course," 
and  her  course  was  then  simply  drifting.  All  that  her  answer  meant 
was  that  she  assented  to  the  White  Fawn's  passing  to  the  left,  and 
that  she  would  do  nothing  to  embarrass  the  White  Fawn  or  her  tow 
in  passing  on  that  side.  The  evidence  shows  that  she  did  not  do 
anything  to  embarrass  her.  The  answer  did  not  require  her  to 
tighten  her  hawser  and  pull  off  to  the  eastward,  instead  of  remaining 
still  and  drifting  as  she  was  doing.  The  responsibility  of  undertak- 
ing to  pass  to  the  left  rested  wholly  upon  the  White  Fawn;  and  so 
long  as  the  Garlick  was  not  going  ahead,  and  was  in  no  way  embar- 
rassing the  movements  of  the  White  Fawn  or  her  tow,  the  fault  in 
not  keeping  out  of  the  way  rested  upon  the  latter. 

The  movement  of  the  Garlick  at  the  last  moment,  to  prevent  a 
more  injurious  collision  between  the  schooner  and  the  bark,  was  an 
act  in  extremis,  rendered  necessary  by  the  previous  fault  of  the  White 
Fawn.  I  am  satisfied  that  it  did  not  increase  the  inevitable  damage 
of  the  impending  collision,  and  it  is  therefore  no  fault  and  no  ground 
of  damage  against  the  Garlick. 

The  libel  should  therefore  be  dismissed  as  against  the  Garlick, 
with  costs,  and  a  decree  entered  against  the  White  Fawn,  with  costs, 
with  a  reference  to  compute  the  amount  of  the  damage. 
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Tbb  Wh.  H.  FiniB. 

The  Yanderbilt. 

{DMrM  Court,  S.  V.  New  York.    Jane  U,  1884.) 

1.  OoujnoR— Tna  ksd  Tow — East  Riteb. 

A  steam-tag  has  a  right  to  remain  stationary  in  the  Tlast  river,  or  nearly  bo, 
while  making  up  a  tow  in  the  usual  place,  leaving-  room  for  vessels  to  pass  on 
either  side. 

3.  Samk— AHawaBiira  Siokaia 

An  assenting  respoDse  of  two  whistles  to  a  previous  signal  of  two  whistles 
from  another  tug  imposes  on  the  former  no  duty  to  move  away  to  the  left,  and 
she  is  not  liable  for  a  collision,  unless  fault  in  her  management  be  proved. 

t.  Sams— UBossma  Bows. 

Where  the  steam-tug  V.  was  making  up  a  tow  of  canal-boats  opposite  piers 
4  to  8,  East  river,  about  one  quarter  of  the  distance  across  from  the  New  York 
shore,  heading  against  a  strong  flood-tide  and  remained  nearly  stationary  by 
frequent  turns  of  h6r  engine,  and  the  steam-tug  W.  H.  P. ,  with  four  canal-boats 
in  tow,  two  lashed  upon  each  side  of  her,  came  round  the  Battery  from  the 
Korth  river,  about  400  feet  from  the  shore,  and  the  tugs,  when  first  seen  by 
each  other,  exhibited  each  to  the  6ther  her  red  light  a  little  on  the  port  bow, 
and  the  W.  H.  P.,  instead  of  keeping  to  the  right,  with  the  set  of  the  tide,  and 
towards  the  middle  of  the  river,  where  she  was  required  by  statute  to  go,  gave 
a  signal  of  two  whistles  to  the  V.,  to  which  the  V.  replied  with  two,  and  the 
W.  H.  P.  thereupon  crossed  the  bows  of  the  V.  to  go  between  her  and  the  New 
York  shore,  and  in  so  doing  the  port  quarter  of  her  starboard  tow  struck  the 
bows  of  the  V.,  the  latter  having  backed  in  the  mean  time  as  far  as  safe  to- 
wards her  own  tow,  held,  tlie  collision  was  solely  the  fault  of  the  W.  H.  P.,  in 
going  to  the  left  rather  than  to  the  right,  caused  by  miscalculation  of  either 
the  distance  of  the  Y.  or  of  the  sweep  of  the  flood-tide. 

In  Admiraltj. 

Edwin  G.  Davis,  for  libelant. 

Ludlow  Ogden,  for  Orient  Mat.  Ins.  Co. 

Jot.  K.  HiU,  Wing  <t  ShouAy,  for  the  Wm.  H.  Payne. 

Owen  <£  Gray,  for  the  Yanderbilt. 

Brown,  J.  The  libel  in  this  case  was  filed  by  the  owner  of  the 
canal-boat  Willis,  in  tow  of  the  steam-tug  Wm.  H.  Payne,  to  recover 
damages  sustained  by  a  collision  with  the  steam-boat  Yanderbilt,  in 
the  East  river,  on  the  evening  of  September  20,  1880.  The  Willis, 
with  her  cargo  of  235  tons  of  coal,  sank  almost  immediately  after  the 
collision,  and  the  owners  and  insurers  of  the  cargo  have  intervened  for 
their  interests. 

The  Yanderbilt,  a  powerful  steamer  about  300  feet  long,  was  en- 
gaged in  making  up  a  tow  of  canal-boats  in  the  East  river,  abreast  of 
piers  4  to  8.  Her  witnesses  describe  her  as  lying  about  midway  in 
the  river ;  but  I  am  satisfied  from  the  evidence  that  she  was  not  more 
than  a  quarter  of  the  distance  across  from  the  New  York  shore.  At 
the  time  of  the  collision  there  were  about  four  or  five  tiers  of  canal* 
boats,  four  in  each  tier,  already  attached,  and  others  still  remained 
to  be  added.  The  tide  was  about  half  flood,  and  strong,  running  from 
two  to  three  miles  an  hour.  The  Yanderbilt  had  a  hawser  about  100 
feet  long  between  her  stem  and  the  head  tier  of  the  tow.     She  had 
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been  thus  engaged  from  an  hour  to  an  hoar  and  a  half  prior  to  the 
oollision,  and  maintained  her  position,  heading  against  the  tide,  with> 
ont  aabstantial  change,  by  the  frequent  movement  of  her  engin'es  a  few 
turns  forward,  followed  by  short  stops. 

The  Payne  left  pier  4,  North  river,  bound  up  the  East  river,  with 
four  eanal-boats  in  tow,  two  lashed  upon  each  side.  The  Willis 
was  the  outer  boat  on  the  starboard  side.  She  proceeded  around  the 
Battery,  within  about  400  feet  of  the  New  York  shore,  and  about  the 
same  distance  from  the  barge-office  beyond,  when  she  perceived  the 
Yanderbilt,  which  was,  as  I  find,  off  about  pier  4,  and  gave  her  a 
signal  of  two  whistles,  indicating  that  she  would  go  between  her  and 
the  New  York  shore.  This  signal  was  not  answered  by  the  Yander- 
bilt, being  either  not  perceived,  or  misunderstood ;  for  at  the  same  time 
one  of  the  Hamilton  ferry-boats  was  approaching  towards  her  slip  on 
the  New  York  shore,  between  the  Yanderbilt  and  the  Payne;  and  al- 
most immediately  after  the  Payne's  signal  the  ferry-boat  gave  one 
whistle,  indicating  that  she  would  go  ahead  of  the  Payne.  The  latter 
replied  with  one  whistle,  and  immediately  slowed  her  engines  for  three 
or  four  minutes,  and  allowed  the  ferry-boat  to  pass  ahead  into  her 
slip.  Immediately  afterwards  the  Payne  repeated  her  signal  of  two 
whistles  to  the  Yanderbilt,  whose  two  colored  lights  were  then  visable 
still  a  little  on  the  Payne's  port  bow,  and  that  signal  was  immediately 
answered  by  two  from  the  latter.  The  Payne  put  her  wheel  hard 
a-starboard,  to  go  between  the  Yanderbilt  and  the  New  York  shore,  but 
did  not  quite  clear  the  Yanderbilt.  The  port  quarter  of  the  Willis, 
a  few  feet  from  her  stem,  struck  a  glancing  blow  against  the  Yan- 
derbilt's  bows,  causing  the  former  injuries,  from  which  she  sank  a 
few  minutes  afterwards. 

The  libelant's  witnesses  contend  that  the  Yanderbilt  was  moving 
forward  at  the  time  of  the  collision,  and  was  in  fault  for  not  going  to 
port,  according  to  the  mutual  signals  of  two  whistles.  The  weight  of 
evidence,  however,  satisfies  me  that  the  Yanderbilt  had  not  com-' 
menced  her  trip  at  the  time  of  the  collision.  She  had  made  no  for- 
ward movements,  except  the  occasional  turns  of  her  wheel  necessary 
to  maintain  her  position  against  the  tide ;  and  after  the  signal  of  two 
whistles  she  backed  and  came  as  near  to  the  head  of  her  own  tow  as 
was  safe.  The  men  on  board  the  latter  shouted  that  she  would  be 
into  them ;  she  then  started  up  her  engines  sufficient  to  prevent  a 
oollision  with  her  own  tow,  and  the  collision  with  the  Willis  hap- 
pened at  about  the  same  moment,  while  the  Yanderbilt  was  still  close 
to  her  own  tow.  Upon  these  facts  I  cannot  doubt  that  the  prime 
cause  of  the  oollision  was  the  Payne's  undertaking  to  cross  the  bows 
of  the  Yanderbilt,  and  to  go  to  the  left,  between  her  and  the  New  York 
shore,  instead  of  keeping  to  the  right,  towards  the  middle  of  the  river, 
where  there  were  no  obstructions,  but  plenty  of  room,  and  where  the 
state  statute  required  her  to  go.  As  the  Payne  passed  the  barge-office 
only  the  red-colored  light  of  the  Yanderbilt  was  visible  a  little  on  her 
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port  bow,  and  only  the  Payne's  red  light  was  at  the  same  time  visible 
to  the  pilot  of  the  Yanderbilt  a  little  on  his  port  bow.  The  situation, 
therefore,  plaiilly  required  the  Payne  to  go  to  the  right.  Some  wit- 
nesses from  the  latter  testify  that  the  Yandebilt  was  headed  towards 
the  ferry  slip.  If  this  were  so  it  would  render  going  to  the  left  still 
more  imprudent.  The  witnesses  from  the  Yanderbilt  say  she  was 
headed  towards  Castle  William.  It  is  probable,  however,  that  she 
was  headed  nearly  against  the  tide,  which  would  make  her  pointing 
somewhat  to  the  westward  of  Castle  William.  The  flood-tide  from 
the  barge  office  to  pier  2  sets  strongly  towards  the  Wall-street  ferry, 
on  the  Brooklyn  shore,  and  in  my  judgment  the  collision  was  caused 
through  the  miscalculation  of  the  pilot  of  the  Payne,  either  as  to  the 
distance  of  th^  Yanderbilt,  or  the  effect  of  the  flood-tide  in  sweeping 
the  Payne  towards  the  Brooklyn  shore,  when  he  undertook  to  pass 
the  Yanderbilt  to  the  left.  That  he  miscalculated  somewhat  the  dis- 
tance of  the  Yanderbilt  seems  probable  from  his  testimony  that  when 
first  seen  he  judged  her  off  pier  8,  whereas  she  was  not  far  from  pier  4. 

The  local  inspectors'  rules  required  the  Payne  to  pass  to  the  right, 
but  permitted,  for  good  reason,  going  to  the  left  on  proper  signals. 
There  was  not  in  this  case  any  good  reason,  so  far  as  the  evidence 
shows,  for  the  Payne's  going  to  the  left.  As  I  have  said,  each,  when 
first  seen,  exhibited  \o  the  other  her  red-colored  light  only,  and  on 
the  port  bow  of  each.  Three-fourths  of  the  East  river  was  available 
to  the  Payne  on  the  right.  The  tide  set  to  the  right,  and  every  con- 
sideration of  prudence,  as  well  as  the  statute,  required  ,her  to  pass 
that  way.  Her  course  to  the  left  must,  therefore,  be  held  to  have 
been  at  her  own  risk,  unless  it  be  shown  that  the  collision  arose 
through  some  fault  of  the  Yanderbilt. 

Careful  examination  of  the  evidence  fails  to  satisfy  me  that  any 
fault  is  shown  in  the  management  of  the  Yanderbilt.  She  was  en- 
gaged in  the  legitimate  business  of  making  up  her  tow,  in  a  place  in 
the  river  where  it  was  usual  to  make  up  such  tows,  and  abreast  of 
the  docks  specially  devoted  by  statute  to  the  use  of  canal-boats.  She 
was  sufficiently  far  from  the  New  York  shore  to  enable  boats  to  pass 
inside  of  her  that  had  any  legitimate  business  there,  or  that  needed 
to  land  at  those  docks.  She  was  not  in  the  middle  of  the  river, 
where  other  steam-boats  were,  by  statute,  required  to  go,  and  hence 
offered  no  obstructions  to  their  passage  there,  She  was,  therefore,  in 
the  most  proper  place  for  her  work  of  making  up  her  tow ;  and  she 
was  as  nearly  stationary  by  land  as  was  practicable  in  heading  a 
strong  flood-tide.  .  During  all  the  time  she  was  there  her  engine  was 
worked  by  the  engineer  by  hand.  Her  response  of  two  whistles  to 
the  Payne's  signal  of  two  was  a  proper  response;  because  there  was 
no  obstruction  to  the  Payne's  passing  to  the  left,  if  she  had  any 
business  which  called  her  inside.  The  rules  required  the  Yander- 
bilt to  respond  to  the  Payne's  signal;  and  the  response  given  meant 
only  that  she  acquiesced  in  the  Payne's  proposed  course,  and  would 
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do  nothing  to  embarrass  her.  The  Garlick,  ante,  647.  It  did  not 
mean  that  the  Vandeibilt  would  leave  her  bnsiness  and  pall  away 
to  the  left,  in  order  to  avoid  the  Payne.  In  aoqniescin;;  in  the 
Payne's  signal,  the  pilot  of  the  Yanderbilt  had  the  right  to  assume 
that  the  Payne  had  suffioient  power  and  speed  to  pass  to  the  left  as 
proposed,  if  the  former  did  nothing  to  embarrass  her.  Afterwards, 
when  he  saw  the  Payne's  green  light  approaching  rapidly  with  the 
sweep  of  the  tide,  be  backed  the  Yanderbilt  as  far  as  possible ;  and  the 
weight  of  evidence  shows  that  the  tarn  of  the  engines  forward,  made 
just  before  the  collision,  was  only  what  was  necessary  to  prevent  a 
collision  with  the  Yanderbilt's  own  tow.  In  that  position,  and  under 
those  circumstances,  no  mere  change  of  the  helm  of  the  Yanderbilt, 
at  the  last  moment,  could  have  been  of  any  avail  in  avoiding  the  col- 
lision. There  was  sufficient  room  to  pass  on  the  New  York  side,  as  is 
shown  clearly  by  the  fact  that  the  Payne  did  afterwards  pass  inside, 
about  75  feet  from  the  tow;  so  that  the  Yanderbilt  was  not  called  on 
either  to  give  dissenting  signals  or  any  signals  of  danger.  It  must 
be  inferred  from  the  evidence  that  the  pilot  of  the  Payne  either  knew 
that  the  Yanderbilt  was  not  under  way,  but  only  engaged  in  making 
up  a  tow,  or  else  that  she  was  very  probably  doing  so ;  because  the 
pilot  of  the  Payne  was  familiar  with  the  business  of  the  Yanderbilt, 
and  the  making  up  of  tows  in  that'  region,  and,  as  he  testifies,  he  no- 
tioed  canal-boats  moving  about  there. 

I  am  obliged  to  hold,  therefore,  that  .the  course  of  the  Payne  in 
going  to  the  left  was  wholly  at  her  own  risk;  that  there  was  no  fault 
in  the  Yanderbilt;  and  consequently  that  the  libel  against  the  latter 
must  be  dismissed,  with  costs,  atid  a  decree,  with  costs,  directed 
against  the  Payne.   A  reference  may  be  taken  to  compute  the  amount. 


Thb  Teaoeb. 
(Oireuit  Court,  D.  Louitiana.    April  Term,  1880.) 

CoLiiiBioiT— Damages — Satibfaction  of  Loss  by  Ikburbrb. 

Damages  caused  by  a  coUisioa  may  be  recoyered  by  the  owners  of  the  in- 
jured vessel  in  a  proceediog  against  the  vessel  in  fault,  notwithstanding  the 
fact  that  they  have  received  satisfaction  from  the  insurers  for  the  damages 
sustained. 

Appeal  in  Admiralty. 

J.  H.  Kennard,  W.  W.  Howe,  and  S.  S.  Prentiss,  for  libelant. 

C.  B.  Singleton  and  R.  H.  Browne,  for  claimant. 

Woods,  J.  It  is  established  by  the  decided  weight  of  testimony 
that  the  damage  sustained  by  the  Charles  Morgan  was  at  least  as 
great  as  the   sum  allowed  by  the  district  court.    The  question  of 
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damage  iras  twice  referred  to  a  oommissioner  in  the  district  court, 
and  his  report,  on  which  the  decree  of  the  district  oonrt  was 
founded,  appears  to  have  been  amply  sustained  by  the  evidence.- 
The  new  evidence  introduced  in  this  court  on  the  question  of  dam- 
ages does  not  meet  the  evidence  on  which  the  commissioner  based 
his  report.  I  am  of  opinion  that  the  damages  sustained  by  the  col- 
lision were  correctly  found  by  the  district  court.  The  defense  that 
the  insurance  companies  have  paid  Stein,  the  libelant,  for  the  dam- 
ages sustained  by  his  steam-boat  will  not  hold. 

It  was  decided  by  the  supreme  court  of  the  United  States,  in  a 
case  where  a  schooner  was  lost  by  a  collision  with  a  propeller,  the 
latter  being  in  fault,  that  the  fact  that  the  libelants  had  received 
satisfaction  from  the  insurers  for  the  schooner  destroyed,  furnished 
DO  ground  of  defense.  The  Monticello  v.  MallUon,  17  How.  15S. 
See,  also,  Althof  v.  Wolf,  'J  Hilt.  344,  and  case»  there  cited. 

There  must  be  a  decree  for  libelant  for  the  daoAges  sustained  by 
the  colision,  which  are  found  to  be  $3,087.27.  To  this  must  be 
added  interest  from  the  date  of  the  decree  in  the  district  court,  to- 
wit,  March  20,  1879,  and  costs. 


The  Richard  Vaux,  etc. 

iputriet  Oowrt,  S.  D.  Nm  York.    June  9, 1884.) 

Bbamkn'b  WAOKfr— BHiFFnra  Artici:b»— iKTBULnncATions— Rsv.  Br.  S  4S7S. 

Upon  a  dispute  concerning  the  rate  of  a  seaman's  wages,  where  the  shipping 
articles  show  alterations,  a  lesser  rate  being  written  over  a  larger,  and  the  sea- 
man testifies  to  the  larger  sura  as  the  rate  agreed  on,  and  the  evidence  beinr 
evenly  balanced,  and  the  alteration  not  otherwise  satisfactorily  explained.  Ma, 
the  amount  as  first  written  should  be  allowed,  in  accordance  with  section  4&75, 
as  a  salutary  rule  of  practice,  altliough  that  section  is  no  longer  in  force  as  an 
express  statute  applicable  to  vessels  engaged  in  the  coasting  trade 

In  Admiralty. 

Hyland  <t  Zabriskie,  for  libelant. 

Alexander  dt  Ash,  for  claimant. 

Brown,  J.  The  libelant  claims  wages  at  the  rate  of  $32  per  month ; 
the  claimant  alleges  that  he  shipped  at  the  rate  of  $15  a  month. 
The  crew  consisted  of  the  master,  cook,  and  three  seamen.  The 
shipping  articles  show  the  libelant's  signature,  by  his  mark,  and  in 
the  column  containing  the  rate  of  wages  the  figures  $15  are  written 
over  the  figures  $22,  the  latter  being  still  very  plainly  distinguishable. 
Section  4575  of  the  Revised  Statutes,  sub.  4,  provides  that  all  such 
interlineations  shall  be  deemed  fraudulent  alterations  unless  satis- 
factorily explained,  etc.  This  provision  was  not  in  force  as  an  ex- 
press statute  as  respects  the  schooner  in  question,  as  she  was  in  the 
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coastwise  trade,  and  by  the  act  of  June  9,  1874,  (18  St.  at  IJargB,  p; 
64,  c.  260,)  such  vessels  were  excepted  from  the  former  provisionB  ol 
that  statute.  I  cannot  doubt,  however,  that  the  principle  of  the  stat< 
nte  is  a  salutary  one,  and  should  be  followed  as  a  sound  rule  where 
the  evidence  is  conflicting.  The  libelant  swears  positively  that  he 
read  the  figures  22  when  be  signed  his  name  to  the  articles;  while  it 
is  claimed  for  the  defense  that  the  figures  22  were  inadvertently 
written,  and  immediately  corrected  before  the  libelant  put  his  mark 
to  the  articles.  The  appearance  of  the  paper  itself  does  not  accord 
with  the  explanation  given.  It  is  evident  the  figures  22  were  quite 
dry  when  the  figures  15  were  written  over  them.  In  the  case  of  ilUt< 
erate  seamen,  who  are  sought  to  be  held  by  the  shipping  articles,  it 
is  but  just  that,  in  case  of  doubt  and  of  alterations,  every  intendment 
should  be  made  against  those  who  write  out  the  articles.  If  a  line  is 
filled  out  erroneously,  a  new  line  ought  to  be  written  which  will  be 
free  from  alteration  and  ambiguity. 

In  the  utter  contradiction  which  exists  in  this  case,  there  is  no  im- 
portant circumstance  to  support  either  side.  It  is  simply  one  wit- 
ness' testimony  against  the  other.  The  object  of  requiring  written 
articles  was  to  avoid  such  disputes,  and  to  protect  the  rights  of  sea- 
men. This,  I  think,  can  only  be  done  in  such  cases  by  adhering  to 
the  articles  as  they  originally  stand,  unless  the  change,  before  signa- 
ture, and  the  seaman's  knowledge  of  it,-  are  conclusively  proved. 
That  has  not  been  done  here. 

Decree  for  the  libelant  for  $lb.l4,  with  costs. 


Thb  Wandbheb. 

fPirmtit  Covrt,  D.  Louisiana.    April  Term,  1880.) 

Seakkn'b  Waors— Liek— DiscuAitaE  or  Pdrbbb. 

A  purser  who  is  employed,  \>y  a  vessel  making  regular  trips  between  two 
ports,  for  a  year  has  a  lien  for  his  wages  for  the  entire  year,  and  may  enforce 
such  lien  against  the  vessel  if  discharged  without  cause  before  the  end  of  the 
term  for  which  be  was  employed. 

Appeal  in  Admiralty. 

Joseph  P.  Hornor  and  Francis  W,  Baker,  for  libelant. 

J.  W.  Gurley,  Jr.,  for  claimant. 

Woods,  J.  The  case  made  by  the  libel  is  an  action  by  a  seaman 
to  recover  his  wages.  The  libelant  had  made  a  contract  of  service 
for  one  year.  He  performed  part  of  the  contract,  and  was  ready 
and  willing  to  perform  the  residue,  but  was  prevented  by  the  master 
of  the  vessel,  who  discharged  him  without  cause.  He  sues  to  re- 
cover the  balance  due  on  his  salary  for  the  year.     If  he  performed 
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bisdnty  wbile  in  the  service  of  the  vessel,  and  was  ready  and  will- 
ing to  perform  it  for  the  residne  of  his  engagement,  and  was  dis- 
obar};ed  without  dne  cause,  and  was  unjustifiably  prevented  from 
completing  his  contract,  his  rights  are  the  same  as  if  he  had  com- 
pleted it.  He  is  entitled  to  his  wages  for  the  whole  year,  and  was 
entitled  to  sue  for  them  on  his  discharge.  He  has  been  paid  a  part 
of  his  wages,  and  sues  for  the  balance. 

In  the  case  of  a  contract  for  an  ordinary  seaman's  wages,  the  lien 
should  not,  perhaps,  be  extended  beyond  a  single  voyage,  as  that  is 
the  usual  time  for  which  his  engagement  is  made.  But  the  case  of  a 
purser  stands  somewhat  on  a  different  footing.  His  connection  with 
the  vessel  is  generally  more  permanent  than  that  of  a  common  sea- 
man. He  represents  to  some  extent  the  owners,  and  his  qualifica- 
tions are  of  such  a  character  that  a  competent  purser  cannot  usually 
be  employed  for  a  single  trip.  We,  therefore,  do  not  think  an  en- 
gagement of  a  purser  for  a  year  an  unreasonable  one,  and  such  an 
engagement,  we  think,  would  be  binding  on  the  boat. 

The  case  of  libelant,  therefore,  falls  within  the  thirteenth  admiralty 
rule,  ^hich  declares  that  "in  all  suits  for  mariner's  wages  the  libel- 
ant may  proceed  against  the  ship,  freight,  and  master,  or  against 
the  ship  and  freight,  or  against  the  owner  or  master  alone  in  per- 
sonam. 

The  cases  cited, by  claimant  are  to  the  effect  that  a  seaman  dis- 
charged in  a  foreign  port  may  sue  for  his  three  months'  extra  wages 
in  personam;  that  a  personal  action  for  wages  lies,  immediately  on 
the  discharge  of  a  seaman,  against  the  master  and  owner,  withoni. 
waiting  10  days  after  the  right  of  action  has  accrued,  as  required  in 
an  action  in  rem;  that  a  stevedore  has  no  maritime  lien  for  his  wages, 
and  that  an  action  in  rem  does  not  lie  for  refusal  on  the  part  of  the 
master  to  perform  a  contract  of  charter-party.  These  cases  do  not 
meet  the  question.  They  may  all  be  good  law,  yet  they  do  not  show, 
or  tend  to  show,  that  the  libelant  has  not  a  maritime  lien  for  the  de- 
mand set  out  in  his  libel.  On  the  other  hand,  the  case  of  The  Hud- 
son, 01c.  396,  cited  by  libelant,  is  an  authority  directly  in  support  of 
his  right  to  proceed  in  rem. 

We  are  of  opinion,  therefore,  that  the  exception  is  not  well  taken, 
and  must  be  overruled. 

Bbadley,  Justice,  concnrred. 
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BBmmKN  and  others  r.  Lomdoh  Assubamob  Cobp. 
{(Hreuit  Court,  D.  Minnetota.    June  26, 1884.) 

VlBM  iKBURAS'OBl— AVOIDAKOE  OF  PoiilCY— INTRODUCTION  OF  NeW  PABTHBR  ISTO- 

Vtbm  Absubbd. 

The  sale  or  tranamutation  of  the  various  interests  between  partners  them* 
selves,  and  nobody  else  having  the  control,  and  leaving  the  possession  where 
it  was,  does  not  invalidate  the  policy ;  but  the  introduction  of  a  new  partner, 
with  an  investiture  of  an  interest  in  him  which  he  did  not  have  before,  doe»  in- 
validate the  policy. 

On  Motion  to  Find  for  Defendant. 

L.  J.  C.  Drennen  and  Rea,  Kitchel  dt  Shaw,  for  plaintiffs. 

Cameron,  Losey  dk  Bunn  and  C  K.  Davis,  for  defendant. 

MniLEB,  Justice,  This  case  was  argned  upon  certain  questions  of 
law.  It  seems  that  the  plaintiffs,  who  have  brought  the  suit  upon 
two  policies  of  the  London  Assurance  Corporation,  were,  at  the  time 
the  policies  were  made,  the  owners  of  a  stock  of  goods  in  Minneap- 
olis, which  was  the  subject  of  the  insurance.  The  loss  by  ffre  is  ap- ' 
parently  admitted  as  stated,  and  the  only  issue  raised  by  the  defense 
grows  out  of  two  conditions  of  the  policies,  which  are  supposed  to 
relate  to  the  same  subject.  One  of  these  conditions  is  that  "if  the 
property  insured  be  sold  or  transferred,  or  any  change  takes  place  in 
the  title  except  by  succession,  by  reason  of  the  death  of  the  assured^ 
whether  by  legal  or  judicial  process,  or  voluntary  transfer  or  con- 
veyance, this  policy  shall  be  void."  The  other  provision.is  that  "if 
the  interest  of  the  assured  in  the  property  be  any  other  than  entire,, 
unconditional,  and  sole  ownership  in  the  property,  for  the  use  and 
benefit  of  the  assured;  or  if  the  building  insured  stands  upon  leased 
ground,  or  the  property  has  been  sold  and  delivered,  or  otherwise 
disposed  of,  so  that  all  interest  or  liability  on  the  part  of  the  assured 
has  ceased,  this  insurance  upon  all  such  property  shall  immediately 
terminate." 

A  point  raised  by  the  plaintiff  in  the  construction  of  this  policy  is 
that  the  clause  I  have  read  last,  in  the  fourth  paragraph  of  this  in> 
surance  policy,  is  a  limitation  and  a  qualification  of  the  one  I  have 
first  read.  The  first  one  is,  "and  if  the  property  be  sold  or  trans- 
ferred, or  any  change  takes  place  in  the  title  or  possession,  then  the 
policy  is  void."  The  last  one  is  that  "when  the  property  has  been 
sold  and  delivered,  or  otherwise  disposed  of,  so  that  the  liability  of 
the  assured  has  ceased,  this  insurance  shall  terminate."  I  do  not 
think  that  they  have  anything  to  do  with  each  other.  They  relate  to- 
distinct  phases  of  what  may  be  done  by  the  owners  of  the  property 
after  the  insurance  policies  are  executed.  The  latter  does  but  little 
more  than  explain  and  qualify  the  universal  principle  of  law,  that, 
when  a  man  has  insured  property  and  ceases  to  be  the  owner,  or  have 
any  interest  in  it,  although  it  may  be  burned  during  the  life  of  the- 
v.20,no.l0— 42 
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policy,  he  cannot  recover  anything,  for  the  very  obvions  reason  that 
he  has  nothing  to  recover;  he  has  no  interest  in  the  property;  he  hab 
sustained  no  loss,  and  therefore  can  recover  nothing ;  that  has  been 
decided  over  and  over  again.  It  is  also  one  of  the  conditions  of  these 
policies,  in  order  to  prevent  their  assignment  without  the  consent  of 
the  insnrance  company,  that,  when  a  man  sells  and  parts  with  his 
title  and  ownership  of  the  property,  he  ceases  to  be  insured,  and  has 
nothing  to  insure,  and  if  the  property  is  burned,  it  is  somebody  else's 
property.  This  provision  in  question  has  relation  to  that,  and  is  in- 
tended to  qualify,  and,  to  some  extent,  perhaps,  to  limit,  the  common 
law,  for  if  it  is  sold  and  not  delivered,  he  probably  could  recover. 

"When  the  property  has  been  sold  and  delivered,  or  otherwise  dis- 
posed of,  so  that  all  interest  or  liability  on  the  part  of  the  assured 
has  ceased,  this  insurance  on  such  property  shall  immediately  termi- 
nate." ,  This  is  rather  for  the  benefit  of  the  assured;  a  sale  of  part  of 
the  property  does  not  forfeit  his  right  to  insurance  on  the  balance. 
Possibly,  a  sale  without  a  delivery,  if  delivery  ^as  essential,  wonld 
not  forfeit  his  insurance ;  but  this  relates  simply  to  a  sale  of  property 
.  in  whole  or  in  part,  and  is  intended  to  qualify  the  rule  of  the  law  that 
would  prevail  without  it. 

The  other  relates  to  a  different  affair :  '"If  the  property  be  sold  or 
transferred,  or  any  change  takes  place  in  the  title  or  possession." 
Many  changes  may  take  place  in  the  title,  and  also  in  the  posses- 
sion, without  a  sale  or  transfer  of  the  property  to  another  party; 
for  instance,  a  sale  by  one  partner  to  another  has  been  held  by  the 
courts  not  jio  be  such  a  sale  or  transfer  as  is  included  in  this  policy, 
and  for  the  very  obvious  reason  that  the  possession  does  not  change; 
it  remains  where  it  was, — the  titl?  remains,  perhaps,  in  the  firm, 
although  one  member  of  the  firm  may  have  gone  out ;  but  the  ques- 
tion we  have  to  solve  is  itrhether  the  introduction  of  a  new  partner 
into  the  partnership  firm,  whose  goods  are  insured,  is  such  a  change 
as  vests  him  with  an  interest  which  he  did  not  have  before,  and 
vests  another  man  with  a  right  of  control  of  the  possession,  and  to 
have  charge  of  the  property,  and  will  avoid  this  policy.  Without 
going  on  to  cite  the  authorities,  we  are  both  of  the  opinion  that  this 
is  such  a  change  as  by  that  language  was  intended  to  avoid  and  for- 
feit the  policy. 

The  sale  or  transmutation  of  the  various  interests  between  the  part- 
ners themselves,  and  nobody  else  having  the  oontrol,  and  leaving  the 
possession  where  it  was,  does  not  invalidate  the  policy;  but  the  intro- 
duction of  a  new  partner,  with  an  investiture  of  an  interest  in  him 
which  he  did  not  have  before,  does  avoid  the  policy. 

There  are  two  things  with  regard  to  which  the' insurers  are  always 
cautious,  tenacious,  and  anxious:  one  of  them  is  the  character  of 
the  men  with  whom  they  make  the  contract,  and  the  other  is  the 
character  of  the  man  who  has  possession  of  the  property,  especially 
if  it  be  movable  property  that  is  insured ;  and  it  is  easy  to  see  why 
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this  iB  80.  They  may  very  well  know  that  the  man  or  men  with  whom 
they  deal  when  the  contract  is  made,  are  cautious,  prudent  business 
men,  honest,  and  for  a  long  time  successful  in  business;  with  those 
men  they  contract  without  hesitation.  They  have  the  right  to  know 
who  those  men  are  with  whom  they  contract,  aiid  the  character  of  the 
men  with  whom  they  contract  with  regard  to  the  possession  of  the 
property.  They  make  a  contract  with  A.,  because  they  know  him, 
or  because  they  have  have  heard  of  his  character;  because  they  un- 
derstand that  he  is  honest  and  fair;  and  they  deal  with  him  just  as 
you  would  deal  with  one  whom  you  know  to  be  reliable ;  you  will  seek 
to  deal  with  honest  men  only.  Now,  it  is  against  all  the  principles 
of  contracts  to  say  that  in  dealing  with  one  man  or  with  two  men, 
that  those  two  can  afterwards,  acting  without  the  consent  of  the  other 
party,  introduce  another  man  into  the  contract,  who  has  all  the  rights 
and  all  the  control  which  those  two  had  before,  because  that  man 
may  be  a  scoundrel,  may  be  known  to  be  a  scoundrel  by  the  insur- 
ance company;  and  if  that  rule  prevails,  the  other  parties  have  a  right ' 
to  introduce  the  veriest  scum  of  the  earth,  and  men  who  have  half  a 
dozen  times  been  engaged  in  iihe  destruction  of  property  to  get  the 
insurance.  So  you  may  sell  the  goods  insured,  but  you  cannot  sell 
the  policy  unless  the  company  agrees  to  it.  We  are  of  the  opinion 
that  if  Mr.  Amdt  was  within  the  meaning  of  that  policy,  introduced 
into  that  partnership,  and  became  a  member  of  it  before  the  loss, 
and  acquired  an  interest  in  the  goods,  that  the  policy  was  forfeited. 

The  question  whether  be  was  so  introduced,  as  presented  to  the 
jury  and  the  court  at  this  time,  rests  almost  entirely  upon  the  con- 
struction of  a  written  contract,  which  defines  the  relation  of  these 
parties.  There  is  some  verbal  testimony  on  this  subject  introduced 
by  defendant  before  the  policy  itself  was  introduced  by  the  plaintiffs. 
Ab  regards  that  testimony,  I  am  inclined  to  think  that  some  of  it  would 
be  pertinent,  even  after  the  introduction  of  the  policy;  and  to  that 
alone  I  will  advert  in  what  I  have  to  say  about  the  construction  of 
this  policy.  I  may  as  well  state  at  the  start,  however,  that  the  two 
opposing  views  which  are  taken  of  the  contract  are  these :  the  one  by 
the  plaintiff  is  that  it  was  simply  an  agreement,  not  for  a  partner- 
ship, but  for  the  future  organization  of  a  joint-stock  corporation,  in 
which,  when  completed  and  organized,  these  goods  shall  constitute  a 
part  of  the  capital  stock;  but  that,  not  having  done  so  before  the  fire, 
no  such  change  as  the  policy  alludes  to  was  made  in  the  ownership 
of  the  property  or  its  possession,  but  that  the  original  partners  were 
the  sole  owners  at  the  time  of  the  fire.  This  agreement,  therefore, 
requires  a  somewhat  critical  examination.     It  says: 

"This  agreement,  made  and  entered  into  this  twenty-fourth  day  of  May, 
1883,  by  and  between  E.  J.  A.  Drennen,  F.  W.  Starr,  and  Edward  Everett, 
who  are  members  and  constitute  the  firm  of  Drennen,  Starr  &  Everett,  all  of 
Minneapolis,  parties  of  the  first  part,  and  O.  M.  Amdt,  of  Sandusky,  Ohio, 
party  of  the  second  part,  witnesseth:  Said  parties  of  the  first  part  agree  to 
receive  into  their  businiss  said  Arndt,  on  the  following  conditions:   Said 
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Amdt  ia  to  pay  into  said  firm  for  its  use,  on  or  before  June  14, 1883,  Ato 
thousand  dollars,  and  said  Amdt  is  to  pay  into  said  firm,  for  its  use,  on  or 
before  January  1,  1885,  an  additional  sum  of  five  thousand  dollars,"  etc. 

— The  contract  being  aigned  by  E.  J.  A.  Drennen,  F.  W.  Starr,  and 
D.  M.  Arndt. 

It  1b  observed  that  Mr.  Everett's  name  is  not  signed  to  this  instm- 
ment;  and  if  nothing  more  had  been  said  about  it,  I  should  have  said 
the  instrument  was  void.  But  Mr.  Drennen  stated  on  the  stand  that 
Mr.  Everett  was  away  from  home  when  the  contract  was  signed,  and 
that  when  he  returned  home  he  was  informed  of  it  and  assented  to 
it.  Mr.  Drennen  and  other  witnesses  testified  that  Mr.  Amdt  was 
in  the  office  as  book-keeper,  and  on  this  point  there  is  no  contradict- 
ory evidence.  I  say  to  the  jury  now,  that  I  think  they  are  authorized 
to  assume  that  Mr.  Everett  was  a  party  to  this  contract;  so  that  ques- 
tion may  be  considered  out  of  the  way. 

Considering  this,  then,  to  be  the  instrament  of  Drennen,  Starr  & 
Everett  on  the  one  hand,  and  of  Mr.  Arndt  on  the  other,  we  are  of 
the  opinion  that  it  takes  Mr.  Arndt  into  the  partnership  on  the  day  he 
paid  $5,000  and  gave  his  note  for  the  other  $5,000.  It  provided  for 
his  having  an  interest  in  the  whole  firm,  as  I  understand  it,  upon  the 
payment  of  that  money.  The  testimony  is  that  his  cash  payment  of 
$5,000  was  made  on  the  fourteenth  of  June,  and  he  made  the  note  for 
$5,000  a  day  or  two  afterwards,  which  was  accepted  by  the  plaintiffs. 
The  language  of  this  instrument  is  "to  pay  into  the  firm" — the  firm 
then  in  existence — "for  its  use,"  on  or  before  June  14, 1883.  There 
was  no  firm  that  he  could  have  paid  it  into  except  the  firm  of  Dren- 
nen, Starr  &  Everett.  He  was  to  pay  into  that  firm  for  their  nse 
$5,000;  and,  that  there  may  be  no  mistake  about  it,  this  is  re- 
peated: "Said  Amdt  is  to  pay  the  said  firm  for  its  use,  on  or  before 
the  first  day  of  January,  1885,  an  additional  sum  of  $5,000,"  The 
books  of  the  partnership  and  the  book-keeper  are  introduced,  and  the 
payment  of  that  money  into  the  firm,  as  entered  on  their  books,  is 
found ;  the  execution  of  the  note  and  its  credit  is  found  onlhese  books 
of  the  firm  of  Drennen,  Starr  &  Everett.  I  cannot  resist  the  conclu- 
sion that  a  primary  object  of  this  contract  was,  in  its  own  language, 
that  the  said  parties  of  the  first  part  (that  is,  Drennen,  Starr  &  Ever- 
ett) were  to  receive  into  their  business  said  Arndt,  and  that  when 
he  paid  that  money,  as  a  condition  of  his  being  received  into  that 
business,  he  was  payiug  it  to  said  firm  for  its  use,  and  not  to  the  cor- 
poration to  be  formed;  that  it  was  to  the  firm  of  Drennen,  Starr  & 
Everett  he  was  to  pay  $5,000,  "for  its  use,"  on  or  before  June  14, 
1883,  which  he  did;  and  that  he  was  to  pay  into  such  firm  for  its  use, 
on  or  before  January  1,  1885,  an  additional  sum  of  $5,000  by  note, 
which  he  did,  and  which  note  they  might  have  sold  and  discounted, 
(although  it  is  testified  that  they  have  returned  it  to  him ;)  and  this 
was  the  formation  of  the  partnership.  He  was  received  into  their 
business, — not  a  future  business;  he  paid  the  money  into  them, — the 
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finn,-.-and  not  the  corporation  to  be  formed.  The  basis  of  his  inter- 
est is  not  calculated  on  wh$bt  may  have  been  the  intention  to  put  into 
the  joint-stock  corporation  to  be  afterward  formed,  but  it  was  based 
on  the  condition  of  the  firm  of  Drennen,  Btarr  &  Everett,  on  the  first 
of  January,  six  months  before,  when  they  had  taken  stock,  and  an  in- 
ventory  of  their  debts,  credits,  and  property,  and  they  said :  "We  have 
now  a  surplus  of  $65,000,  and  on  that  basis  we  take  you  into  this 
firm.  Tou  have  paid  your  money;  you  have  been  received  into  the 
.firm."  He  acted  as  a  member  of  the  firm  for  two  or  three  weeks  be- 
fore the  fire.  I  must  hold  that  by  this  contract  he,  came  into  and  be- 
came a  member  of  the  partnership  of  the  old  firm,  with  the  same 
rights,  in  proportion  to  the  amount  of  interest  which  he  had,  as  the 
other  three  members  of  the  firm.  His  money  had  been  invested  in 
the  goods  then  there.  He  purchased  an  interest  in  the  goods  and  in 
their  debts,  and  incurred  an  obligation  "for  debts  owing  on  the  first  of 
January,  1883.     That  is  our  view  of  the  case. 

I  shall  simply  say  to  the  jury  that  if  they  believe  this  testimony  of 
Miss  Alice  O'Brian,  and  the  books  that  have  been  produced ;  and  if 
they  believe  Mr.  Drennen's  testimony  that  Mr.  Everett  consented  to 
this  arrangement  made  by  his  two  partners  with  Mr.  Arndt,  that  that 
transaction  constituted  a  partnership  in  which  Mr.  Arndt  became  in- 
terested in  these  goods,  and  in  such  a  manner  as  to  avoid  the  policy, 
their  verdict  should  be  for  the  defendant. 

Jury  found  for  defendant. 


Edwards  v.  Travelers'  Life  Ins.  Co. 
Oireua  Court,  JT.  D.  New  York.    Juno  27, 1884.) 

Life  iNSDRAircB— ImroLUMTART  SuiomK. 

_  A  condition  in  a  policy  of  insurance  that  It  aliall  be  void  if  the  insured  shall 
die  by  suicide,  whether  the  act  be  yoluotary  or  involuntary,  haa  no  applica- 
tion where  the  insured,  a  sane  man,  kills  himself  by  accident. 
Same — Suicide — Intention  of  Inbuked  in  the  Act. 

In  case  of  death  of  insured  by  his  own  act  there  must  be  some  proof,  or  at 
least,  a  presumption  that  such  act  was  intentional  on  his  part. 
Same— New  Tbiai/— Evidence— Offeb  of  a  Papbb. 

A  new  trial  will  never  be  granted  because  defendant  offered  in  evidence  a 
paper  that  plaintifl  should  have  otfered.  , 

Same — Waivek  by  Company  . 

An  insurance  company  may  waive  a  strict  performance  of  the  contract.    Re- 
ceiving  and  acting  on  an  oral  notice  is  a  waiver  of  written  notice. 

Motion  for  New  Trial. 

William  N.  Cogswell,  for  plaintiff. 

Henry  M,  Field,  for  defendant. 
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CoxB,  J.  This  action  is  npon  a  policy  of  life  insnrance.  At  the 
January  circuit  the  plaintiff  had  a  verdict.  The  defendant  now  moves 
for  a  new  trial.  On  the  trial  the  principal  contention  had  reference 
to  the  defense  of  suicide.  The  defendant  succeeded  in  proving  t^at 
the  insured  died  in  circumstances  peculiar  and  suspicions  in  many  of 
their  aspects.  The  precise  cause  of  death  was  left  to  conjecture. 
Stated  as  strongly  for  the  defendant  as  the  evidence  warrants,  the 
facts  were,  perhaps,  sufficient,  had  the  jury  adopted  the  defendant's 
theory,  to  justify  them  in  the  presumption  that  the  insured  took  his' 
own  life.  They  did  not  so  find,  and  their  verdict  must  be  regarded  as 
conclusive  upon  this  issue. 

It  is  insisted  that  the  court  should  have  charged,  as  requested,  that 
the  evidence  was  clear  and  positive  that  the  insured  comihitted  sui* 
cide.  I  cannot  adopt  this  view.  The  evidence  was  not  clear  and 
positive.  The  insured  might'have  died  from  the  effects  of  poison  and 
he  might  have  died  from  apoplexy  produced  by  excessive  heat.  The 
defendants  proved  that  96  hours  after  death  prussic  acid  was  found 
in  his  stomach.  Whether  there  was  enough  to  produce  death  codld 
only  be  presumed.  No  quantitative  test  was  made.  Assuming,  how- 
ever, that  be  died  from  prussic  acid  poisoning,  there  was  no  evidence 
as  to  how  it  was  taken  or  that  it  was  taken  knowingly.  But  it  is 
argued  that  whether  taken  ignorantly  or  designedly  is  wholly  imma- 
terial, and  that  the  court  fell  into  error  in  charging  the  jury  that  in 
order  to  reach  a  verdict  for  defendant  they  must  tind  not  only  that 
there  was  poison  sufficient  to  cause  death  but  also  that  the  insured 
took  it  knowingly  and  not  by  mistake.  No  authority  is  produced  sus- 
taining this  position  which  seems  wholly  at  variance  with  justice  and 
common  sense.  Test  it  by  an  illustration.  A  sportsman  is  shot  to 
death  by  the  accidental  discharge  of  his  own  fowling-piece;  a  wood- 
man ,is  killed  by  the  premature  fall  of  a  tree  which  he  himself  has 
felled;  an  infectious  cut  from  his  own  scalpel  causes  the  death  of  an 
anatomist.  Strictly  speaking,  each  dies  by  his  own  hand,  but  can 
it  be  seriously  maintained  that  a  life  policy  providing  that  it  shall  be 
void  if  the  insured  "shall  die  by  suicide,  whether  the  act  be  volun- 
tary or  involuntary"  would  be  avoided  in  such  circumstances?  No 
court  has  yet  enunciated  a  doctrine  so  untenable,  and  it  is  believed 
none  ever  will.  Life  insurance  is  intended  to  cover  just  such  risks; 
its  chief  benefits  are  found  in  cases  of  sudden  death.  But  the  pre- 
cise question  was  determined  by  the  court  of  appeals  of  this  state  in 
Penfold  V.  Universal  Life  Ins.  Co.  85  N.  Y.  317. 

The  plaintiff  offered  in  evidence  a  receipt  for  the  first  annual  pre- 
mium, but,  relying  on  certain  admissions  of  the  answer,  did  not  pro- 
duce the  policy  of  insurance.  Defendant  objected  to  the  receipt  un- 
less read  in  connection  with  the  policy,  and  the  refusal  of  the  court 
to  so  rule  is  alleged  as  error.  The  answer  is  twofold:  First^  it  was 
not  incumbent  on  the  plaintiff  under  the  pleadings  to  produce  the 
policy;  and,  second,  the  question  at  best  relates  only  to  the  order  of 
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proof,  and  as  the  polioy  was  subseqaently  offered  and  ibe  jnry  prop* 
erly  instmoted  as  to  the  harden  of  proof  the  mistake' was  cured,  as* 
smning  that  there  was  a  mistake.  A  new  trial  will  hardly  be  granted 
because  the  defendant  o£fered  in  evidence  a  paper  which  the  plaintiff 
should  have  offered. 

It  is  also  argued  that  there  was  a  fraudulent  concealment  of  cer- 
tain facts  by  the  plaintiff  and  that  the  court  should  have  so  declared. 
Begarding  this  proposition  it  is  sufficient  to  say  that  all  the  evidence 
there  was  upon  this  subject,  and  there  was  but  little,  was  submitted 
to  the  jury  with  instructions  as  favorable  to  the  defendant  as  it  could 
fairly  ask. 

The  other  defenses  are  of  a  formal  and  technical  character  and  re- 
late to  the  alleged  failure  of  |:he  plaintiff  to  give  immediate  notice  in 
writing  of  the  death  of  the  insured,  and  to  furnish  proofs  of  death  in 
accordance  with  the  strict  letter  of  the  contract.  No  attempt  will  be 
made  to  conceal  the  fact  that  such  defenses  do  not  commend  them- 
selves to  the  court.  They  in  no  way  involve  the  merits,  and  it  is  not 
easy  to  see  how  the  omissions  referred  to  injured  the  defendant  or 
impaired  any  of  its  rights.  True,  the  parties  entered  understandingly 
into  the  agreement,  and  if  the  court  is  clearly  satisfied  that  it  has 
been  violated,  even  in  an  apparently  unimportant  particular,  it  should 
so  say.  But  where  a  life  insurance  company  seeks  to  avoid  the 
sacred  obligation  which  it  has  assumed,  because,  for  instance,  a  fact 
is  communicated  to  it  orally  instead  of  in  writing,  the  court  should 
be  very  sure  of  the  rectitude  of  such  a  defense  before  permitting  it  to 
succeed.  These  policies  are  prepared  with  great  care  by  those  in  the 
companies'  employ,  they  are  surrounded  by  agreements  and  warran- 
ties innumerable — a  labyrinth  of  conditions,  where  one  heedless  or 
uninformed  may  easily  go  astray.  To  construe  them  narrowly  and 
illiberally  is  not  the  policy  of  the  courts.  A  strict  construction  would 
often  work  injustice  to  both  parties  alike.  To  the  insured,  by  per- 
miting  nonessentials  to  defeat  an  equitable  claim;  to  the  insurer,  by 
shaking  the  confidence  of  the  people  in  the  system  of  life  insurance. 

The  condition  here  alleged  to  have  been  violated  is  in  thef^e  words : 

"That  in  the  event  of  the  death  of  the  person  insured,  then  the  party  as- 
sured, or  his  or  her  legal  represeiitatives,  shall  give  immediate  notice,  in  writ- 
ing, to  the  company,  at  Hartford,  Connecticut,  stating  the  time,  place,  and 
cause  of  death,  and  shall  within  seven  months  thereafter,  by  direct  and  relia- 
ble evidence,  furnish  the  company  with  proofs  of  the  same,  giving  full  par- 
ticulars, without  fraud  or  concealment  of  any  kind." 

The  facts  are  as  follows : 

The  insured  died  June  19, 1882.  A  day  or  two  afterwards  E.  M.  Phillips, 
who  is  described  in  the  receipt  referred  to,  as  "agent  of  this  company  at 
Southbrldge,  Massachusetts,"  met  one  of  the  family  of  the  deceased  on  the 
street,  informed  him  that  he  was  going  to  Hartford  and  would  give  the  com- 
pany the  requisite  notice  and  procure  the  necessary  blanks  for  the  proofs 
of  death.  He  did  go  to  Hai-tford  on  or  about  the  twenty-flrst  of  .June,  saw 
the  secretary  of  the  company,  gave  him  notice  of  the  death,  stating  all  the 
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the  particulars  which  he  then  knew  and  obtained  tlie  blank  pioofis.  On  his 
return  be  handed  the  blanks  to  one  of  the  plaintiff's  representatives  saying 
at  the  time,  "When  you  get  them  completed  I  want  you  to  return  them 
to  me."  They  were  filled  out  and  delivered  to  him  July  3,  1882.  He  re- 
tained them  for  several  months  and  then  returned  them  to  a  brother  of  the 
plaintiff  saying  that  they  were  incomplete,  and  demanded  additional  infor- 
mation. On  the  twenty-ninth  of  January,  1883,  they  were  again  delivered 
to  Phillips  and  by  him  sent  to  the  company  on  or  about  the  seventh  of  Feb- 
ruary. The  company,  in  acknowledging  the  receipt  of  the  proofs,  made  no 
objection  that  they  were  received  too  late  and  retained  them  in  its  posses- 
sion: they  were  produced  on  the  trial  by  the  defendant's  counsel. 

It  must  be  held  that  if  the  plaintiff  has  not  followed  the  contract 
literally  in  these  particulars  it  was  because  she  was  misled  by  the 
coarse  of  the  defendant,  and  that  the  defendant  is  not  now  in  a  po- 
sition to  take  advantage  of  the  plaintiff's  omissions,  having  waived  a 
strict  performance  of  the  contract. 

I  have  examined  other  exceptions  argued,  bat  do  not  think  any  of 
them  well  taken. 

The  motion  for  a  new  trial  is  denied. 


Mbbohamts'  National  Bank  ov  thb  Gitt  of  New  Tobe  9.  SAMUBit 

and  another.^ 

{Cireuit  Court,  B.  D.  Mitxntri.    April  10, 1884.) 

NBOOTiABiiB  iNBTRtJMBirrB— Payment  bt  Cebck — LiABn.rrT  of  Dbawbb. 

Where  the  indorsee  of  a  draft  accepts  the  drawee's  check  in  payment,  instead 
of  cash,  and  neglects  to  present  it  for  payment  or  certification  until  the  next 
day,  and  the  check  is  dishonored  in  consequence  of  the  delay,  and  the  draft 
has  to  be  protested  for  non-payment,  the  drawer  cannot  l>e  held  liable. 

Instruction  of  Court  on  Motion  to  Nonsuit. 

This  was  a  suit  by  the  plaintiff,  as  indorsee  of  a  draft,  against  the 
defendants  as  drawers.  The  draft  was  payable  at  sight.  It  was  re^ 
ceived  by  the  plaintiff  on  the  eighteenth  of  Jane,  1883,  and  presented 
for  payment  on  the  same  day.  Instead  of  paying  cash  the  drawers 
gave  the  plaintiff  a  check  on  their  bank  in  New  York,  which  was  ac- 
cepted without  direction  or  authority,  and  the  draft  w&s  delivered  ap 
to  the  payee.  The  check  was  not  presented  for  payment  antil  the 
next  day,  Jane  19th,  and  when  presented  was  dishonored.  Upon 
payment  being  refused,  the  plaintiff  went  to  the  drawees  of  said  draft 
and  returned  the  check  and  received  the  draft  back  again,  and  upon 
the  same  day  had  it  protested  for  non-payment.  Thereafter  it  insti- 
tuted this  suit. 

The  case  was  tried  before  a  jury,  and,  the  above  facts  appearing  in 

•Reported  by  BenJ.  P.  Rex,  Esq.,  of  the  St.  Louis  bar. 
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•eTidenoe,  the  defendants  moved  the  court  to  enter  a  nonsuit.  The 
■oonrt  thereupon  charged  the  jury  as  follows : 

Finkelnhurg  d  Battieur,  for  plaintiff. 

McKerghan  d  Jones,  for  defendants. 

Tbbat,  J.,  (charging  jury.)  The  draft  in  question  having  been  sent 
forward  to  New  York  for  acceptance  and  payment,  if  the  same  was 
■accepted,  being  a  sight  draft,  and  a  check  received  in  payment,  dur- 
ing bank  hours,  instead  of  cash,  and  the  said  check  was  retained  in 
plaintiff's  possession,  instead  of  having  the  same  collected  or  certified 
■on  the  same  day  during  bank  hours;  ii  said  check  could  have  been 
presented  for  payment,  or  certification  had,  during  the  banking  hours 
H>f  the  same  day ;  and  if  the  said  check  had  been  presented  on  the  same 
day,  and  would  have  been  paid  if  presented;  and  if  the  said  check 
was  not  presented  until  the  following  day,  and  in  the  intermediate 
time  the  funds  of  the  drawer  of  the  check  had  been  eiiiauBted,  and 
consequently  said  check  disbonored, — the  verdict  must  be  for  the  de- 
fendant. This  instruction  is  based  upon  the  proposition  that  when 
-a  loss  is  suffered  under  the  circumstances  stated,  the  loss  must  fall 
•upon  the  party  through  whose  negligence  the  same  occurs. 

The  payment  of  the  draft  was  to  be  in  cash ;  and  if  anything  except 
■cash  was  received,  and  in  consequence  thereof  the  drawer  of  the  draft 
was  damnified,  then  the  damages  sustained  he  has  a  right  to  be  in- 
demnified for  by  the  negligent  party.  In  this  case,  the  plaintiff  bank 
having  received  the  draft,  and  presented  the  same,  and  received  a 
check  for  the  amount  thereof  instead  of  cash,  the  drawee  having  had 
funds  to  meet  his  check,  which  would  have  been  paid  if  presented 
that  day,  and  before  the  said  check  passed  through  the  clearing  house 
on  the  next  day  the  drawers,  Parks  &  Co.,  whose  check  ha&  been  re- 
ceived, had  failed,  whereby  the  check  was  dishonored,  the  loss  so 
caused  must  fall  on  the  plaintiff,  and  not  on  the  defendant.  The 
draft  should  have  been  paid  in  cash ;  and  if  the  plaintiff  diose  to  re- 
ceive, instead  of  cash,  the  drawee's  check,  it  did  so  at  its  own  risk, 
and,  if  any  loss  followed,  the  plaintiff  must  bear  the  same. 

At  the  defendant's  request,  the  court  then  charged  the  jury  as  fol- 
lows :  "The  court  instructs  the  jury  to  find  for  the  defendants;"  and 
they  returned  a  verdict  for  the  defendant  accordingly. 

A  motion  for  a  new  trial  has  since  been  filed  by  the  plaintiff,  and, 
After  being  duly  considered,  has  been  overruled 
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MoBOAK  and  others  v.  Eoobbs. 

(Oireuit  Court,  D.  Indiana.    Jud«  24, 1884) 

1,  EUBOTHBirr — FnmiKa  and  Judombnt  ab  to  Pabt  op  Pkbkisbs. 

In  an  action  of  ejectment  tried  by  the  court,  the  finding  and  judgment  may 
be  given  (in  one  sentence)  for  the  plaintiff  for  a  part  of  the  premises  described 
in  the  complaint,  and  such  finding  will  not  be  construed  to  be  an  unqiialified 
finding  for  the  plaintiS  in  respect  to  the  entire  premises. 

2.  BaMB— OSB  OP  THB.  WOKD  "FeNCB." 

It  is  competent  for  the  court,  under  the  issue  in  ejectment,  to  find  to  what 
extent  the  defendant  is  gu'iliy,  and  if,  under  the  evidence.  U  appean  that  a 
fence  has  become  the  boundary  of  the  unlawful  occupation,  it  is  proper  that 
'    such  fact  should  be  mentioned  in  the  finding  and  judgment  of  the  court. 

Motion  to  Amend  Judgment. 

17.  J.  Ha'ihmond,  for  plaintiff. 

A.  C.  Harris,  for  defendant. 

Woods,  J.  Morgan  and  Smith  sned  Eggers  in  ejectment  for  the 
recovery  of  real  estate,  described  as  follows :  All  of  the  north  part 
of  lot  2,  in  section  36,  etc.,  which  lies  west  of  the  track  of  the  Lake 
Shore  &  Michigan  Southern  Railroad,  and  north  of  a  line  parallel  with 
the  north  line  of  said  lot  2,  and  753  feet  south  therefrom.  The  de- 
fendant answered  bj  a  general  denial ;  and,  upon  the  issue  so  joined, 
a  jury  being  waived  and  trial  had  by  the  coiut,  a  finding  and  jndg- 
ment  of  the  tenor  following  were  entered : 

"  Come  the  parties,  and,  by  agreement,  this  cause  is  submitted  to  the  court 
for  trial;  and  the  court,  having  heard  the  evidence,  and  being  fully  advised, 
finds  for  the  plaintiff,  and  orders  and  adjudges  that  they  are  entitled  to,  and 
shall  have  and  recover  of  defendant,  the  possession  of  so  much  of  said  lot  two 
(2)  as  lies  south  of  the  south  line  of  lot  one,  (1,)  as  indicated  by  a  fence  con- 
structed and  maintained  by  the  defendant  as  and  on  on  said  south  line,"  etc. 

The  plaintiffs  now  insist  that  there  is  an  unqualified  general  find- 
ing for  the  plaintiff,  and  that  in  conformity  with  this  the  judgment 
should  have  been  for  the  recovery  of  the  land  as  described  in  the 
complaint,  and  that  so  much  of  the  description  set  forth  in  the  judg- 
inent  as  refers  to  the  fence  constructed  by  the  defendant  should  be 
expunged.  It  was  competent  for  the  court,  under  the  issne,  to  find 
to  what  extent  the  defendant  was  guilty,  or  had  held  unlawful  posses- 
'sion  of  the  premises  described,  and  if,  nnder  the  evidence,  it  appeared 
that  a  fence  had  become  or  was  the  boundary  of  such  ooeopation,  it 
was  proper  that  the  fact  should  be  stated  in  the  finding  and  judgment 
of  the  court.  The  finding  and  judgment  in  this  instance  are  not  sepa- 
rate and  distinct,  as  perhaps  it  would  have  been  better  to  have  had 
them.  The  meaning  however  is  clear.  It  is  as  if  the  entry  read  in 
this  way:  "And  the  court  having  hoard  the  evidence,  etc.,  finds  and 
orders  and  adjudges  that  the  plaintiffs  are  entitled  to  and  shall  have 
and  recover  of  the  defendant, "  etc. 

The  motion  for  correction  is  therefore  overruled. 
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Banks  v,  Chas.  P.  Habbis  Manuf'o  Go. 
(Oiretut  Oowt,  D.  Vermont.    March  20, 1884.) 

tJrATUTB  OF  Prattds— CSoKTRAcrr  JOB  8at,ii  of  Goods — Mbuorakduit. 

The  traveling  agent  of  the  defendant  company  addressed  to  hia  principals  an 
order,,  "  Send  to  C.  W.  si.  Banks ;  terms,  net  3D  days ;  freight  allowed,"  siitncd 
by  him  as  agent  and  followed  by  a  list  of  the  merchaadise  desired,  with  prices 
and  directions  for  shipping,  signed  by  Banks,  the  plaintilT.  Held,  that  the 
paper  was  upon  its  face  mereljr  an  order,  and  not  a  memorandum  of  snle  signed 
oy  the  defendant  or  his  agent,  within  the  terms  of  the  staiute  of  frauds. 

At  Law. 

Aldiice  F.  Walker,  for  plaintifif. 

Waiter  C.  Dunton  and  EUiuer  R.  Hard,  for  defendant. 

Wheelbb,!  J.  One  Berry,  representing  the  defendant,  a.  manafac' 
turer  of  chairs,  either  as  salesman  or  as  a  solicitor  of  orders,  bar- 
gained to  the  plaintiff,  a  dealer  in  chairs  at  Baltimore,  Maryland,  two 
lots  of  anfimshed  chairs  at  an  agreed  price,  to  be  delivered  there, 
amounting  respectively  to  $1,274  and  $2,458,  and  by  manifold  writ- 
ing filled  dnplicates  of  blank  orders  for  each,  which  were  sabstantially 
alike,  and  when  filled,  read :  "Messrs.  0.  P.  Harris  M'f'g  Co.,  order 
No.  — .  Send  to  C.  W.  S.  Banks,  of  59  South  St.,  Baltimore,  Md.; 
terms,  net  30  days;  freight  allowed.  M.  D.  Bebby,  Agent."  Then 
followed  a  list  of  goods,  with  prices,  and  "to  be  shipped  after  two 
months  from  date  of  this  order,"  and  the  orders  were  signed  at  the 
foot  by  the  plaintiff.  One  of  each  he  left  with  the  plaintiff,  the  other 
he  sent  to  the  defendant,  and  a  copy  of  the  written  parts  he  kept 
himself.  The  defendant  received  the  orders,  refused  to  send  the 
goods  because  the  prices  were  so, low,  and  the  plaintiff  brings  this 
suit  for  the  non-delivery. 

A  principal  question  is  whether  this  order  is  a  sufiScient  memo- 
randum in  writing  of  the  bargain  to  charge  the  defendant,  within  the 
statute  of  frauds  (29  Car.  2,  c,  3)  still  in  force  in  Maryland.  There 
is  no  real  question  but  that  these  instruments  sufficiently  set  forth 
the  terms  of  the  sale,  if  they  show  a  sale,  nor  but  that  the  name  of 
the  agent  is  sufficiently  signed  to  the  memorandum,  if  it  is  a  memo- 
randum of  a  bargain  of  sale  and  he  had  authority  to  bind  tbd  defend- 
ant to  a  contract  of  sale.  Drury  v.  Young,  58  Md.  546.  The  mem- 
orandum must  set  forth  on  its  face  enough  to  gather  a  contract  of 
sale  from,  as  against  the  party  to  be  charged  with  the  consequences 
of  such  a  contract  in  the  action.  Egerton  t.  Mathews,  6  East,  307 ; 
Cooper  V.  Smith,  15  East,  103;  Bailey  v.  Bogert,  3  Johns.  399.  This 
memorandum  appears  to  be  of  an  order,  and  not  of  a  sale,  and 
would,  so  far  as  it  shows  for  itself,  fail  to  make  out  a  sale  without 
acceptance  of  the  order.  Chit.  Cont.  349.  The  acceptance  of  the 
order  might  be  by  a  delivery  or  forwarding  of  the  goods,  according 
to  its  terms,  so  as  to  charge  the  purchaser  with  the  price  without  ac- 
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ceptance  b;  him;  but  here  there  is  no  delivery;  the  action  is  for  want 
of  that. 

Inhere  is  nothing  from  the  defendant  to  help  this  memorandnm  ont 
at  all.  , There  was  a  letter  to  the  plaintiff  after  the  order  was  received, 
but  it  treated  the  memorandum  as  an  order,  and  did  not  in  any  way 
recognize  a  sale.  Cooper  v.  Smith,  supra.  In  Drury  v.  Young,  the 
memorandum  was,  "sold  W.  H.  H.  Young,"  etc.  No  case  has  been 
shown  or  observed  in  which  the  writing  did  not  show  a  sale,  or  that 
from  which  a  sale  could  be  gathered,  where  it  is  held  sufficient.  In 
this  instmment  the  name  of  the  defendant  itself  appears,  pnt  there 
by  its  agent,  but  as  being  requested  to  send  the  goods,  not  as  selling 
them.  The  name  of  the  agent  appears,  but  only  as  to  ordering  the 
goods.  If  he  joined  as  agent  in  the  order,  it  would  be  as  agent  of  the 
plaintiff,  for  that  comes  from  him  to  the  defendant,  and  does  not  pro- 
ceed at  all  from  the  defendant.  If  he  was  authorized  he  could  accept 
the  order  in  writing,  and  thus  the  whole  would  show  a  bargain  of  sale. 
But  the  acceptance  is  lacking,  and  the  memorandum  is  of  only  one 
side  of  a  bargain.  The  agent  has  testified  to  the  bargain,  and  that 
the  writing  delivered  to  the  plaintiff  was  intended  to  show  it.  This 
would  be  well  enough  if  the  writing  did  show  it.  Parol  evidence  is 
admissible  to  show  the  meaning  of  trade  expressions  and  to  apply  the 
writing  to  the  circumstances,  but  not  to  contradict  the  writing,  nor  to 
supply  any  part  required  by  the  statute  to  be  in  wiiting.  To  hold 
that  what  is  on  its  face  an  order  may  be  shown  to  be  intended  as  a 
sale,  or  that  an  acceptance  of  an  order  necessary  to  make  a  sale  may 
be  supplied  by  parol,  would  be  to  disregard  the  plain  provisions  of  the 
statute.  In  any  view  of  Berry's  authority,  the  statute  cuts  off  this 
action. 

Judgment  for  defendant. 


The  language  of  section  17  of  the  statute  of  29  Car.  I.  c.  8,  is  as  follows: 
"And  bee  it  further  enacted  by  the  authority  aforesaid,  tliat  from  and  after  the 
said  fewer  and  twentyeth  day  of  June  noe  contract  for  the  sale  of  any  goods, 
wares,  or  merchandises  for  the  price  of  ten  pounds  sterling  or  upwards  shall 
be  allowed  to  be  good  except  the  buyer  shall  accept  part  of  the  goods  soe  sold 
and  actually  receive  the  same,  or  give  something  in  earnest  to  bind  the  bar- 
gaine  or  in  part  of  payment,  or  that  some  note  or  memoraDdum  in  writeing 
of  the  said  bargaine  be  made  and  signed  by  the  partyes  to  be  charged  by  such 
contract,  or  their  agents  thereunto  lawfully  authorized. "  The  principal  case 
raises  the  main  question  under  thi^  section  of  the  act,  what  is  a  sufficient 
"note  or  memorandum  in  writing"  to  satisfy  the  statute?  And  its  conBider* 
ation  may  conveniently  be  divided  into  (I.)  the  form  of  the  memorandum, 
(11.)  the  contents,  and  (III.)  the  signature. 

I.  The  Fokm  of  the  MEstoBANDtm.  Lord  Ellenborough  said  that 
"anything  under  the  hand  of  the  party  expressing  that  he  had  entered  into- 
the  agreement  set  out  therein"  was  suf&cient.*  And  it  was  said  in  the  su* 
preme  court  of  the  United  States,  by  Oatbon,  J.,  in  construing  the  fourth 
section  of  the  statute,  the  language  of  which  is  similar:  "J3ut  aa  the  statute 


>Shippey  v.  Derrison,  5  Esp.  191. 
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does  not  prescribe  the  form  of  a  binding  agreement,  it  is  suflScient  that  the 
natural  parts  of  it  appear  either  expressed  or  clearly  to  be  implied."' 

"The  statute  of  frauds  does  not  require  the  contract  itself  to  be  in  writing, 
but  a  memorandum  of  it,  and  a  memorandum  properly  signed  of  a  by-gone 
contract  is  quit^  sufficient."' 

It  thus  appears  that  the  memorandum  is  not  the  contract,  but  only  the  evi- 
dence of  it,  and  this  is  true  as  to  both  the  fourth  and  seventeenth  sections.* 
Hence  letters  may  be  sufficient  memoranda  within  the  statute,  and  that,  too, 
whether  addressed  to  the  plaintiff  or  to  third  parties,  so  long  as  they  contain 
actually  intelligible  memoranda  of  the  contract;^  and  even  a  telegram  prop- 
erly identified  is  equivalent  to  a  letter,^  and  a  receipt  or  a  promissory  note 
may  be  a  sufficient  memorandum  to  show  the  price,  or  part  of  the  price,  of 
land,  if  the  contract  is  described  in  the  writing.^  An  account  stated  is  a  suf- 
ficient memorandum  within  the  statute  to  justify  a  suit  for  a  debt  included 
therein,'  and  it  has  more  than  once  been  held  that  a  will  may  be  a  sufficient 
memorandum  of  an  alleged  gift  or  contract  made  inter  vivos;^  and  this,  too, 
even  though  the  origiuaJ  paper  be*  lost  after  execution,  or  fall  short  of  the 
statutory  requirements  of  a  will,  and  hence  be  invalid  as  such;*  but  the  paper 
or  will,  whichever  it  may  be,  must  contain  the  whole  contract.'"  An  insuf- 
ficient deed  may,  like  an  invalid  will,  be  good  as  a  memorandum."  But  if 
the  deed  does  not  show  the  real  contract,  it  does  not  operate  as  a  memoran- 
dum of  that  contract. '^  A  bond  of  arbitration  and  a  reference  in  partition  are 
both  sufficient  memoranda.^*  So,  too,  is  an  affidavit."  It  is  Important  for 
litigants  to  remember  that  statements  or  admissions  in  equity  pleadings  may 
also  make  good  defects  In  their  contracts,  under  the  statute,  since  a  state- 
ment in  a  bill  in  equity  to  assume  an  incumbrance  and  an  answer  in  equity 
have  both  been  held  to  sufficiently  comply  with  the  statutory  requirements;** 
but,  if  the  statute  is  set  up  at  the  same  time  that  the  verbal  contract  is  ad- 
mitted, I  he  answer  will  not  then  be  binding  within  the  act."  Not  only  is  it 
immaterial  what  the  form  of  the  memorandum  may  be;  it  is  equally  unim- 
portant that  the  memorandum  should  be  all  contained  in  a  single  paper. 
Several  papers,  if  distinctly  connected  together  by  reference  to  each  other, 
may  form  a  sufficient  memorandimi.'' 


>  Bell  V.  Braen,  1  How.  169.  See,  also, 
Koore  v.  Hart,  1  Vem.  114 ;  Boys  v.  Ayerst, 
6  Madd.  323;  Hurley  t.  Brown,  08  Mass. 
M6 ;  McCarthy  v.  Kyle,  4  Cold.  354 ;  Sheid 
V.  Stamps,  2  Sneed,  172 :  Atwood  v.  Cobb, 
16  Pick.  230;  Cadwalador  v.  App,  81  Pa. 
St.  210;  Wood  V.  Davis,  82  111.  312;  Mc- 
Oonnell  v.  BriUhart,  17  111.  360 ;  Cushman 
V.  Burritt,  14  N.  Y.  Wkly.  Dig.  59,  (S.  C. 
N.  Y. ;)  Jenkins  v.  Harrison,  66  Ala.  355 ; 
Crockett  V.  Green,  3  Del.  Ch.  471 ;  Bcarritt 
V.  St.  John's  M.  E.  Ch.  7  Mo.  App.  178-9; 
Patton  V.  Rucker,  29  Tex.  407 ;  Martin  v. 
Weyman,  20  Tex.  466  :  Cosack  v.  IJeScon- 
dres,  1  McCord,  425 ;  Shoofstall  v.  Adams, 
2  Grant,  (PaJ  212;  Sherburne  v.  Shaw,  1 
N.  H.  159;  Parks  v.  Brinkerhoff,  2  Hill, 
663. 

'  Pollock,  C.  B.,  Black  v.  Gompertz,  7 
Exch.  867. 

'  Lemed  v.  Wannemacber,  0  Allen,  412 ; 
MirzeU  v.  Burnett,  4  Jones,  Law,  252; 
Bradford  v.  Eoulston,  8  Ir.  C.  L.  E.  472. 

♦  Reed,  St.  Frauds,  J  328.  « 

» McBlain  v.  Cross,  25  Law  T.  (N.  S.)  804 ; 
Murphy  v.  Thompson,  28  U.  C.  C.  P.  233; 
Conpland  v.  Arrowsmith,  18  Law  T.  (N. 
S.)  766;  Dilwortb  v.  Bostwick,  1  Sweeny, 


688;  Kinehome  v.  Montreal  Tel.  Co.  18 
V.  G.  Q.  B.  p.  66,  and  Reed,  St.  Frauds,  I 
339 

•Heed,  St.  Frauds,  ?|  328,  329. 
'Cocking  V.  Ward,  1  C.  B.  867. 

«Hart  V.  Hart,  3  Del.  595;  Argenbright 
V.  Campbell,  3  Hen.  &  M.  159. 

•Wiley  V.  MuUins,  22  Ark.  394;  Mad- 
doi  V.  Howe.  23  Ga.  433;  Hiatt  v.WUl- 
iams,  72  Mo.  215. 

'•Archer  v.  Scott,  17  Grant,  249. 

"  Reed,  St.  Frauds,  ?  337. 

i^Frazer  v.  Buder,  8  Law  &  £q.  Rep. 
622. 

"Cooth  V.  Jackson,  6  Ves.  Jr.  12;  Trice 
V.  Pratt,  1  Dev.  <t  B.  Eq.  628. 

'<  Scott  V.  Avery,  (Dom.  Proo.)  20 
Monthly  Law  Rep. ;  Fell,  Guar.  61;  Bark- 
worth  V.  Young,  4  Drew,  9;  26  L.  J.  Ch. 
153. 

i^Ives  V.  Hazard,  4  R.  I.  14;  Ivory  v. 
Murphy,  36  Mo.  539;  Packard  v.  Putnam, 
67  Nt  H.  50;  Collins  v.  Decker,  70  Me.  23. 

'« Jackson  v.  Oglander.  2  H.  &  M.  472. 

"Higginaon  v.  Clowes,  16  Ves.  521; 
Sandllanda  v.  Marsh,  2  Barn.  &  Aid.  680; 
Gaston  v.  Frankum,  2  De  G.  &  S.  507 ;  Hor- 
sey V.  Graham,  18  Wkly.  Reg.  141 ;  God- 
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n.  The  Contents  of  the  Mehobanduu.  The  memorandum  railed  on 
"must  contain  such  words  as  will  enable  the  court,  without  danger  of  mis- 
take, to  declare  the  meaning  of  the  parties.  It  must  obviate  the  necessity 
of  going  to  oral  testimony,  and  relying  on  treacherous  memory,  as  to  vrhak 
the  contract  itself  was."^  Another  test  is,  that,  if  specifla  performance  is 
sought,  the  terms  of  the  contract  must  appear  with  sufficient  certainty  to  en- 
able the  chancellor  to  make  a  definite  decree.^  The  memorandum,  whether 
it  be  found  in  a  single  paper  or  a  series  of  papers,  must  show  the  whole  con- 
tract; {.  «.,  the  promise,  the  parties,  the  subject-matter,  the  consideration,  and 
the  conditions,  if  any.^  An  illustration  of  the  failure  of  the  memorandam 
to  come  up  to  the  requirements  of  the  statute  in  this  respect,  is  found  in  Me- 
Elroy  V.  Buck,*  where  the  plaintiff  and  defendant  had  verbal  negotiations 
for  the  sale  of  some  hogs,  and  the  terms  were  then  and  there  agi'eed  upon, 
subject  to  the  defendant's  right  to  go  to  Ohio  first,  and  to  telegraph  his  de- 
termination from  there.  This  was  done,  and  he  sent  the  following  telegram 
to  plaintiffs:  "I  will  take  double-deck  car  hogs.  William  0.  Bryant  will  close 
contract.  [Signed]  Jahes  McElbot."  The  court  said:  "Standing  by  it- 
self, the  telegram  contained  none  of  the  elements  of  a  bargain  except  quan- 
tity, and  it  implied  that  there  had  been  some  communicauon  previously  in 
regard  to  terms  which  would  have  to  be  appealed  to,  to  explain  the  substance 
of  the  bargain.  Moreover,  it  did  not  purport  to  be  a  note  or  memorandam 
of  an  agreement  at  all,  but  only  a  simple  notification  of  adhesion  to  an  agree- 
ment which  had  been  previously  arranged  theretofore,  and  the  terms  of  which 
were  assumed  to  be  understood,  and  tlie  facts  show  that  the  previous  arrange- 
ment so  referred  to  was  one  which  rested  wholly  in  parol."  In  Lee  v.  Hills,* 
through  the  omission  of  the  clerk  who  made  out  an  intended  bill  of  sale,  the 
word  "sold"  was  omitted,  so  that  the  paper  of  itself  showed  no  contract, 
although  the  name  of  the  vendee,  and  the  quantity  and  prices  of  the  articles, 
appeared.  It  was  held  that  the  memorandum  was  insuliicient,  since  the  omis- 
sion could  only  be  supplied  by  parol  testimony.    So  it  was  not  enough  to  say: 

"This  is  to  certify  that  I  have  received  from  Robert  Irving, ,  the  sum 

of  £10. ,  and  have  applied  it  to  the  sale  of  lot  No.  9  in  the  fifth  conces- 
sion of  West  Oxford,  and  as  soon  as  I  get  a  bond  I  will  give  him  one  for  the 
lot,"  since  it  contains  neither  the  terms  and  conditions  of  the  contract  nor  the 
price.*  But  a  written  offer  of  sale,  which  merely  requires  acceptance  by  the 
other  party,  is  good  if  the  acceptance  can  be  proved  even  by  parol. 

In  Sanborn  v.  Flagler''  the  plaintiff  relied  on  the  following  memorandum: 
"Will  deliver  S.  K.  &  Co.  best  refined  iron,  50  tons,  within  90  days,  at  5  ct. 
per  lb.,  4  of  cash.  Plates  to  be  10  to  16  inches  wide,  and  9  ft.  to  II  long. 
This  offer  good  till  2  o'clock  Sept.  11,  1862.  J.  H.  P.,  J.  B.  R."  The  plain- 
tiff  proved  the  initials  to  have  been  afiixed  by  the  defendant  and  himself,  and 
the  acceptance  of  the  offer  by  himself,  before  2  o'clock  on  the  day  named. 
This  was  held  sufficient;  Biqelow,  J.,  saying:  "The  acceptance  of  the  con- 
win  V.  Francis,  L.  R.  5  C.  P.  295 :  Norris  >  Scarrltt  v.  St.  John's  M.  E.  Church,  7 
V.  Cooke,  7  Ir.  C.  L.  Rep.  41 ;  Williams     Mo.  App.  178. 

V.  Morris,  96  TI.  8.  454;  Byrne  v.  Mar-  'Neufville  v.  Stuart,  1  Hill,  Ch.  168; 

shall,  44  Ala.  357 ;  Esiuay  v.  Gorton,  18      Eargood's  Estate.  1  Pears.  400. 
111.  483;  Wills  V.  Boss,  77  Ind.l;  O'Don-  'Oakman   v.   Rogere,    120   Mass.    214; 

iiell  V.  LeeiHpn,  43  Me.  168;   Drury  v.      Reed,  St.  Frauds,  2  398  et  seq. 
Young,  58  Md.  553;  Atwood  v.  Cobb,  16  ♦35  Mich.  436. 

Pick.  230;  Packard  v.  Putnam,  67  N.  H.  »68  Ind.  474. 

43;  Wright  v.  Weeks,  25  N.  Y.  155;  Pea-  'Irving  v.Merrygold,  3  U.C.  Q.  B.  273; 

body  V.  Sjieyers,  56  N.  Y.  233;  Raubit-      Patterson   y.   Underwood,    29   Ind.    610; 
schek  V.  Blank,  80  N.  Y.  481 ;  Parish  v.      Riley  v.  Famsworth,  111  Mass.  153. 
Koons,  1  Pars.  Bq.  Cas.  84 ;  Ward  v.  Orr,  '9  Allen,  476. 

13  Pittsb.  L.  J.  (U.  8.)  416;  Buck  v.  Pick- 
well,  27  Vt.  163. 


Digitized  by 


Google 


BANKS  V.  OHAS.  P.  HABHIS   KiNUP'o  00.  671 

tiact  by  the  party  seeking  to  enforce  it  may  always  be  proved  by  evidence 
aliunde."  i^ 

But  if  the  alleged  memoiandum  was  not  at  the  time  intended  to  express  a 
contract  or  an  offer  for  acceptance,  so  as  to  complete  the  contract,  it  will  not 
satisfy  the  requirements  of  the  statute;  as,  where  an  agent  sent  a  circular  to 
tenants  announcing  the  landlord's  intention  to  grant  new  terms  at  an  in- 
creased rental,  and  inclosing  the  draft  of  an  agreement  which  the  tenants 
signed,  it  was  held  that  as  the  circular  was  not  a  contract,  bnt  a  mere  decla- 
ration of  intention,  and  the  landlord  did  not  sign  the  agreement,  the  statute 
was  not  satisfied.^ 

A  curious  question,  already  touched  upon  in  connection  with  admissions  in 
pleadings,  arises  upon  the  effect  of  a  letter  or  memorandum  referring  to  a 
previous  contract,  which  by  the  very  letter  itsplf  is  repudiated.  In  Bailey  v. 
iSweaMn^ '  there  was  an  action  for  goods  sold  and  delivered.  '  After  making 
an  oral  contract,  the  vendee  wrote  a  letter  to  the  vendor,  saying:  "The  goods 
selected  for  ready  money  was  the  chimney-glasses,  amounting  to  381.  10s. 
6d.,  [for  the  price  of  which  the  suit  was  brought,]  which  goods  I-bave  never 
received,  and  have  long  since  declined  to  have,  for  reasons  made  linown  to 
you  at  the  time."  It  was  held  that  this  was  of  itself  a  sufficient  memorandum 
of  the  contract  within  the  statute,  the  spirit  of  which,  being  to  prevent  per- 
jury, was  clearly  not  violated,  since  the  contract  was  proved  by  the  defendant 
himself.  A  different  view. had  previously  been  expressed  by  Lord  Black- 
'  BX7BN,  in  his  work  on  the  Contract  of  Sale,  p.  66,  but  he  himself  subsequently 
admitted*  that  his  opinion  there  expressed  had  been  overruled  by  the  later 
cases.'  Again,  in  Ockley  v.  Masson,^  a  case  in  many  respects  similar  to  the 
principal  case,  the  defendant's  agent,  Kerr,  made  a  parol  sale  of  groceries  to 
the  plaintiffs.  Kerr  entered  the  order  in  a  b(X)k  (which  was  not  produced  at 
the  trial)  and  reported  the  sale  to  the  defendants,  who  thereupon  wrote  to 
the  plaintiffs:  "Mr.  Kerr  reports  a  sale  that  we  cannot  approve  in  full,  but 
will  accept  for,  etc.,"  enumerating  certain  articles.  Plaintiffs  insisted  upon 
completion  of  the  order  in  full,  and  defendants  thereupon  canceled  the  whole 
order.    It  was  held  by  Pattbbson,  J.  A. — First,  that  the  agent's  letter  to  his 

Erincipal.  reporting  the  sale,  (which,  it  is  to  be  observed,  is  distinguishable 
rom  an  order  as  in  the  principal  case,)  was  a  sufficient  memorandum,  quot- 
ing therefor  Erle,  J.,  who  said,  in  Oibnon  v.  Holland:''  "Kow,  a  note  or 
memorandum  is  equally  corroborative,  whether  it  passes  between  the  parties 
to  the  contract  themselves,  or  between  one  of  them  and  bis  own  agent;"  but 
in  this  case  he  held  it  to  be  still  stronger  tliat  the  letter  acknowledging  the 
agent's  re|)ort  was  from  the  defendants  to  the  plaintiffs.  8eamd,  that  the 
effect  of  the  sale  was  not  impaired  by  the  disapproval  expressed  by  the  de- 
fendants. 

The  memorandum  must  show  a  completed  contract;  it  is  not  sufficient  if 
there  appear  tot  be  a  jtis  deliberandi  or  locus  pcenitentice,* — see  this  subject 
treated  at  length  in  Beed,  St.  Frauds,  §§  395,  396, — but  it  does  not  render 
the  memorandum  invalid  that  it  contains  an  agreement  for  a  more  formal 
contract  to  be  made,  if,  in  itself,  the  contract  is  clearly  made  out.*    If,  how- 

I  See,  also,  ffintotison  v.  KIssick,  4  Daly,  HcFarson's  App«al,  11  Pa.  St.  609 ;  Jack- 

146 ;  but,  contra,  Corbitt  v.  Salem  Gas  Co.  son  v.  Lowe,  1  Ifing  12 ;  McCaul  v.  Strauas, 

6  Or.  405.  1  Cab.  &  Ell.  108;   Johnson  v.  Trinity 

'ArchboTd  v.  Lord  Howth,  Ji  Ir.  Rep.  Church,  11  Allen,  123. 

C.  L.  619 ;  18  Ir.  Jar.  88 ;  and  to  the  same  <6  Ont.  App..  R.  108. 

effect,  Kurtz  v.  Cumniings,  24  Pa.  St.  37 ;  »  L.  E.  1  C.  F.  p.  5. 

Kicharda  v.  Porter,  6  B.  &  C.  437;  Cooke  •Williams  v.  Morris,  95  "CT.  S.  45B. 

V.  Tombs,  2  Anstruther,  424.  •Powle  v.  Freeman,  9  Ves.  364;  Ham- 

»  9  C.  B.  (N.  8.)  867.  ersly  v.  De  Biel,  12  Clark  &  F.  73 ;  Jones  v. 

'Boxton  V.  Rust,  L.  R.  7  Ex.  280.  Victoria  Graving  Dock  Co.  L.  R.  2  Q.  B. 

'See,  also,  Wilkinson  v.  Evans,  L.  R.  1  Div.  321;  Bonnewell  v.  Jenkins,  47  L.  J. 

iC.  P.  410;  Hicks  y.  Cocks,  67  Law  T.  380;  Ch.  758;  McFarson's  Appeal,  11  Pa.  St. 
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over,  It  appeals  that  it  waa  not  the  intention  ot  the  parties  to  be  bound  un- 
less the  final  and  formal  contract  is  made  oat,  then  the  memorandum  is  not 
-a  memorandum  of  a  consummated  contract.  Indeed,  this  rule  may  be  sus- 
tained by  invoking  that  already  referred  to,  that  there  must  be  no  locus  pceni- 
tetitice.  Thus,  in  Winn  v.  BuU,^  an  agreement  was  executed  expressly  "sab- 
Ject  to  the  preparation  and  approval  of  a  formal  contract,"  and  it  was  held  to 
be  insufficient.'  If  no  conditions  as  to  payment  are  contained  in  the  memo- 
randum, the  usual  or  a  reasonable  time  is  to  be  inferred,  and  proof  to  the  con- 
trary will  not  generally  be  allowed.* 

Apart  from  the  question  of  the  signature,  the  memorandum  must  contain 
the  names  of  the  parties  to  the  contract,  or  at  least  sufficient  to  identify  them. 
It  is  not  necessary  that  their  full  names  should  be  set  out — their  initials  may 
iserve  for  identification;  neither  is  it  necessary  that  the  names  of  the  real  par- 
ties in  interest  should  appear,  if  they  were  acting  through  agents,  and  the 
memorandum  identifies  the  agent,  and  the  agency  can  be  proven. 

In  Salmon  Falls  Manvfg  Go.  v.  Qoddard*  the  memorandum  was  as  fol- 
lows: 

"Sept.  19th.  W.  W.  Goddakd.    12  mos. 

"300  bales  S.  P.  drills, 

"100  cases  blue    do.,         -  -  -  -  -    "       - 

"Credit  to  commence  when  ship  sails.  Not  after  Dec.  Ist.  Delivered  free 
of  charge  for  truckage.    The  blues,  if  color  satisfactory  to  purchasers. 

,  "R.  M.  M. 

"W.  W.G." 

This  was  accompanied  by  a  bill  of  parcels,  sent  shortly  after  to  defendants. 
Suit  was  brought  by  the  Salmon  Falls  Manufacturing  Company  to  recover 
the  price  of  the  goods  named  in  the  memorandum.  It  appeared  that  the 
firm  of  Mason  &  Lawrence  were  the  agents  of  the  plaintiffs  in  Boston,  and 
that  the  memorandum  was  signed  with  the  initials  of  B.  M.  Mason,  one  of 
the  firm,  for  the  firm,  and  it  was  held  (two  judges  dissenting,  however)  that 
the  plaintiffs  could  recover." 

It  will  even  suffice  in  some  cases  that  the  parties  should  be  styled  by  some 
designation,  if  the  identification  can  be  proven.^  There  has  been  great  con- 
flict of  opinion  on  this  point,  however,  and  the  true  rule  appears  to  be  "that, 
where  a  description  points  directly  to  one  set  of  persons  and  but  one,  and 
their  identity  can  be  shown  from  the  writing  or  from  other  written  evidence, 
or  by  parol  evidence,  which  can  indicate  the  persons  described  in  the  writing 
without  involving  inadmissible  oral  proof  of  anything  in  the  contract  itself, 
the  writing  is  sufficient  under  the  statute  of  frauds." ' 

ni.  The  SiGNATtiBE.  The  seventeenth  section  of  the  statute  provides 
that  the  note  or  memorandum  shall  "be  made  and  signed  by  the  parties  to  be 
cnarged  by  such  contract,  or  their  agents  thereunto  lawfully  authorized."  la 

510;  Caborne  v.  Godfrey,  8  Des.  620;  Ran-  «14  How.  440. 

bitschek  v.  Blank,  80  N.  Y.  480.  'See,  on  the  same  point,  Bonrdtllon  v. 

1 L.  K.  7  Gh.  Div.  29.  OoUins,  2*  Law  T.  B.  (N.  8.)  MB ;  Barry  v. 

•See,  also,  Eidgway  v. Wharton,  6  H.  L.  Coombe.  1  Pet.  651 ;  Mordeoai  v  Gadsden, 

Cas.  255 ;  Wharton  v.  Stoutenburgh,  35  if.  2  Speer  568 ;  Cadwalader  v.  App.  81  Pa.  8t. 

J.  Bq.  274 ;  and  Tawney  v.  Crowther,  3  210 :  Irvine  v.  Dane,  2  Ir.  Jnr.  210 ;  Forbia 

Bro.  C.  C.  318.  V.  Shattler,  2  Cinn.  Kep.  95;  Lemed  t. 

'Atwood  T.  Cobb,  18-  Pick.  230;  Haw-  Wannemaoher,  9  Allen,  supra^  Ooasitt  t. 

kins  V.  Chace,  19  Pick.  504;  Greaves  v.  Hobbs,  58  111.  231;  WaUh  T.  Barton.  24 

Ashlin,  3  Camp.  316;  O'Donnell  v.  Lee-  Ohio,  39. 

man,  43  Me.  160;  Ide  v.  Stanton,  15  Vt.  'Hood  v.  Ld.  Barrinston,  L.  R.  SEq. 

689 ;  Smith  v.  Jones,  7  Leigh,  165 ;  Lockett  221 ;  Oommins  v.  Soott,  L.  B.  20  Eq.  16. 

V.  Mifflin,  2  Ex.  Oh.  92;  {"ord  v.  Yatej,  2  'Reed,  St.  Frauds,  2  407,  and  the  otues 

Man.  AG. 669.    Bat  see,  also,  Paul  v.  Ow-  therein  cited, 
ings,  32  Md.  406 ;  Hopkins  v.  Eoberts,  54 
Ma.  816. 
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one  TOspecfc  the  consideration  of  this  danse  has  been  anticipated  by  what  has 
immediately  pretieded,  but  it  waa  there  mentioned,  not  with  rej^^rd  to  the 
oharafiter  of  the  signature  of  tfie  party  to  be  charged,  but  to  illustrate  the  rule 
that  the  contract  must  be  so  far  complete  in  itself  as  to  require  no  parol  testi- 
mony to  show  who  are  the  parties  to  the  contract.  The  consideration  of  the 
signature  involves  {!)  the  meaning  of  the  word  "parties;"  (2)  the  requisites 
to  the  signature;  (3^  the  place  of  the  signature;  and  (4)  the  signature  of  an 
agent.  It  may  be  ooservol  in  passing  that  the  memorandum  itself  need  not 
be  in  the  handwriting  of  the  party  to  be  charged;  it  may  be  either  in  other 
liandwritlng  or  printed.' 

(1)  There  is  no  difference  between  the  fourth  and  seventeenth  sections  of 
the  statute,  caused  by  the  use  of  the  word  "party"  in  the  one  and  "parties" 
in  the  other;  in  either  case,  in  the  absence  of  special  provisions  in  local  stat- 
utes, the  memorandum  need  be  signed  only  by  the  "party"  to  be  charged.* 

(2)  In  Sanhom  v.  Flagler »  Bigelo#,  C.  J.,  said:  "It  is  hardly  necessary 
to  add  that  the  signature  is  valid  and  binding,  though  taade  with  the  initials 
of  the  party  only,  and  that  parol  evidence  is  admissible  to  explain  and  apply 
them."  *  So,  too,  the  statute  is  satisfied  by  the  mark  of  the  person  to  be 
charged,  or  any  figure  or  designation,  if  the  (Hirty  afiSxing  intends  to  be  bound 
thereby.*  Finally,  it  is  not  even  essential  that  the  party  to  be  charged  should 
have  affixed  either  signature,  initial,  or  mark  of  any  kind  with  his  own  hand, 
if  his  name  be  even  printed  With  bis  authority,  and  the  printed  signatuie  t>e 
intended  to  bind  it  will  be  sufficient.  In  Drury  v.  Towig,'  Stone,  J.,  said: 
"In  Schneider  v.  NorrW  Lord  Ellenbouough  decided  that  the  appropria- 
tion and  recognition  of  a  printed  name  was  sufficient."  In  Boardman  v. 
Spooner,*  however,  Posteb,  J.,  said:  "The  stamping  of  the  purchaser's 
name  and  a  date  on  the  bill,  and  memorandum  of  weights  at  some  time, 
while  these  papers  were  in  their  possession,  without  evidence  when  or  for 
what  purpose  this  was  done,  did  not  show  that  they  had  adopted  such  a  stamp 
as  a  signature  and  affixed  it  to  the  instruments  with  the  intent  to  bind  them- 
selves thereby.  *  *  *  We  do  not  regard  the  mere  fact  that  when  these 
papers  were  produced  at  the  trial  by  the  defendants  they  were  found  to  be  so 
stamped,  as  a  circumstance  which  either  a  court  or  a  jury  should  be  at  liberty 
to  treat  as  proof  of  a  signature  by  the  party  to  be  charged." 

(3)  It  is  quite  immaterial  in  what  part  of  the  memorandum  the  signature 
may  be,  if  it  sufficiently  appear  that  it  was  intended  to  govern  the  whole 
agreement  which,  it  authenticates;*  but  the  signature  must  be  intended  to 
govern  the  whole  contract,  otherwise  its  position  may  make  a  difference."* 

» Morton  T.  Copeland,  16  C.  B.  635.  ♦Soe,  also,  Chlcester  v.  Cobb,  14  Law  T. 

•  Morin  V.  Martz,  13  Minn.  192,  (Gil.  180 ;)  (N.  S.)  433 ;  Phillimore  v.  Barry,  1  Camp. 

Egerton  t.  Matthews.  6  East,  308 ;  Liver-  513 ;  but  see,  also.  Sweet  v.  Lee,  8  Man.  & 

pool  Borough  Bank  v.  Eccles,  4  H.  &  K.  Q.  453. 

143;  Bank  of  British  America  V.Simpson,  •Palmer   v.   Stephens,- 1    Denio,    471; 

24  U.  0.  C.  P.  357;  Kizer  v.  Locke,  9  Ala.  Brown  v.  Bntchera'  Bank,  6  Hill,  443; 

269 ;  Vaa-sault  v.  Edwards, 43Cal.  458 ;  Wei-  Weston  v.  Myers,  33  111.  432 ;  McParson's 

din  V.  Porter,  4  Honst.  239;  Linton  v.  Will-  Appeal,  11  Pa.  St.  503 ;  Madison  v.  Zabris- 

iams,  25  Oa.  391 ;  Perkins  v.  Hadsell,  50  111.  kie,  11  La.  251 ;  Helshaw  V.  Langley,  11 L. 

220 1  Cook  V.  Anderson,  20  Ind.  15 ;  Baloh  J.  Gh.  17. 

V.  Young,  23  La.  Ann.  272;   Getchell  v.  'SSMd.SIC. 

Jewett,  4  Greenl.  366 ;  Williams  v.  Robin-  /    ' 2  Manle  &  S.  286. 

son,  73  Me.  105 ;  Dresel  v.  Jordan,  104  Mass.  ;     *13  Allen,  358. 

407;  Scott  V.  Bush,  26 Mich .  420 ;  Margueze  •  Torrett  v.  Crippe,  27  W.  R.  700 ;  Drnry 

V.  Caldwell,  48  Miss.  30 ;  Luckett  v.  Will-  v.  Young,  58  Md.  547 ;  Penniman  v.  Harts- 

iamson,  37  Mo.  395;  Nat.  Fire  Ins.  Co.  v.  home,  13  Mass.  87;  Sayera  v.  Patterson, 

Loomis,  11  Paige,  431 ;  Mirzell  v.  Burnett,  2  W.  N.  C.  334 ;  Johnson  v.  Dodgson,  2 

.  4 Jones,  (N.  C.)  249 ;  Johhston  v.  Cowan,  69  Mees.  &  W.  653 ;  Bleakley  v.  Smith,  11  Sim. 

Pa.  St.  275;  Sheid  v.  Stamps,  2  8need,  172;  1.50;  Sannderson  v.  Jackson,  2  B.  &  P. 

•Brandon  Co.  v.  Morse,  48  Vt.  326;  Cape-  2;59;  Schneider  v.  Norris,  2  M.  &  8.  288; 

hart  v.  Hale,  6  W.  Va.  550.  Keed,  St.  of  Frauds,  3  385,  note  c. 

•9  Allen,  474.  "Caton  v.  Caton,  L.  R.  2  H.  L.  135 
T.20,no.lO — 43 


Digitized  by 


Google 


QH^  .         PEDEBAL  BKFOBTBB.. 

(4)  The  general  rule  is  that  the  same  person  cannot  be  agent  for  both  par- 
ties.* There  is  an  exception  to  this  rule,  however,  in  the  case  of  a  profes- 
sional broker,  who  is  usually,  apart  from  the  statute  of  frauds,  the  agent  of 
both  parties,  and  who  may  make  a  memorandum  under  the  statute  binding 
upon  both  of  his  principals.'  The  authority  of  the  agent  to  make  a  sale  of 
chattels  under  the  statute  may  be  given  orally.^ 

Before  closing  this  note,  the  annotator  must  add  an  acknowledgment  of 
the  assistance  which  he  has  received  from  N.  Dubois  Miller,  Esq.,  of  the 
Philadelphia  bar,  in  the  preparation  and  arrangement  of  the  points  of  law 
which  have  just  been  considered.  Henbt  Bekd. 

Philadelphia,  Pa. 

»  Wright  T.  Dannah,  2  Camp.  203 ;  Bal-  per.lOO ;  Pringle  v.  Spanlding,  53  Barb.  17 ; 

ley  ▼.  Ogden,  3  Johns.  418 ;  Hazard  v.  Day,  Hicka  v.  Hawkin,  4  Egp.  114 ;  Olengal  t. 

14  Allen,  494;  Baynerv.  Lintbome,  2C.  IX  Barnard,  1  Keen,  788;  Backer  v.  Oaiu- 

P.  124:  Johnson  r.  Buck,  3S  N.  J.  Lav,  meyer,  1  TSsp.  105;  Butler  v.  Thompson, 

840;  Man  v.  Bell,  48  Ala.- 499;  Strong  v.  92  U.  S.  412. 
Doddd,  47  Vt.  354.  »McBlaine  v.  Cross,  25  Law  J.  (N.  S.) 

•Lusk  V.  Hope,  17  Low.  Can.  Jur.  19;  804;  Shaw  v.  NudU,  8  Pick.  12;  Chapman 

Colvin  V.  WiUiaras,  8  Har.  &  J.  38;  Sale  v.  Portridge,  5  Bsp.  257;  Lawrence  v.  Qal- 

V.  Darragh,  2  Hilt.  196;  Hinckley  v.  Arey,  lagher,  73  N.  Y.  613. 
27  Me.  3C3 ;  Spyer  v.  Fisher,  37  N.  Y.  Su- 


In  re  Glen  Irok  Works,  Bankrupt.^ 
(Circuit  Court,  S.  D.  Pgntuylvania.    June  6, 1884.) 
I.  ConpoRATioHS— Insolvenct — OAPrrAi,  BuBsoRiPTioiro— Liabiutt  of  Stock- 

H0LDKB8— ATTAGHMKNT  ExECUTIOS. 

Unpaid  subscriptions  to  the  capital  stock  of  a  corporation  which  has  become 
insolvent,  may  be  levied  upon  under  writs  of  attachment  execution,  although 
no  assessment  has  been  made  by  the  board  of  directors.  Bunn't  Appeal,  14 
Wkly.  Notes  Gas.  193,  distinguished. 

!.  Bamk— SnBscKiPTioN  Notes — Assessments  and  CaiiLB. 

-Where  the  articles  of  association  of  a  corporation  provided  for  a  capital  stock 
of  (140,000,  and  stipulated  that  the  stockholders  should  give  their  notes,  with- 
out interest,  for  their  respective  subscripiioDs,  which  should  not  be  liable  at 
any  time  to  an  assessment  for  more  than  50  per  centum  of  their  face,  held  that, 
in  case  of  insolvency,  the  whole  capital  subscribed  was  liable  to  creditors;  and 
the  corporation  having  become  bankrupt  after  20  per  centum  of  the  capital  hau 
.  been  assessed  and  paid  in,  hM,  that  the  stockholders  were  liable  to  attaching 
creditors  for  their  respective  proportions  of  the  whole  unpaid  amount  of  the 
subscriptions.  •, 

I.  Same — Bankruptot— Lien  of  Prfoh  Attachments. 

The  corporation  having  been  declared  bankrupt,  upon  proceedings  instituted 
subsequently  to  the  service  upon  stockholders  of  such  writs  of  attachment  ex- 
ecution, and  the  unpaid  capital  having  been  awarded  to  and  collected  by  the 
assignee  in  bankruptcy,  without  prejudice  to  the  rights  of  the  attaching  cred- 
itors, and  with  leave  to  them  to  intervene,  held,  upon  the  intervention  of  such 
creditors,  claiming  the  amounts  of  their  judgments  out  of  .the  fund  in  the  hands 
of  the  assignee,  that  the  same  was  liable  to  the  lien  of  the  attachments,  and 
should  be  awarded  to  the  attaching  creditors. 

L  Bill  of  Review— Right  of  Assignee  to  Being— Rev.  Sn.  {  49S6. 

The  assignee  in  bankruptcy  is  a  proper  party  .to  bring  a  bill  of  review  where 
the  claim  of  attaching  creditors  is  put  forward  aa  paramount  to  the  rights  of 
the  assignee. 

IReported  by  Albert  B.  Gallbert,  Kaq.,  oftlis  Philadelphia  hu. 
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Bill  of  Eeview  to  the  Diatriot  Court,  bronght  by  B.  P.  Wilbur,  as- 
signee in  bankruptcy  of  the  Glen  Iron  Works,  bankrupt.  The  facts 
are  set  forth  in  the  report  of  the  decision  of  the  district  court,  17  Fed. 
Bep.  824,  and  in  the  following  opinion : 

W.  D.  Luekenbaeh,  Furman  Sheppard,  and  Oeo.  W.  Biddle,  for  pe- 
titioner. 

R.  E.  Wright,  Jr.,  P.  K.  Erdman,  and  R.  C.  MeMurtrie,  for  claim- 
ants. 

BbadiiBT,  Justice.  This  is  a  bill  of  review  under  the  bankrupt  law 
of  1867,  brought  by  the  assignee  in  bankruptcy  of  the  Glen  Iron 
Works  to  review  the  decision  of  the  district  court  upon  the  claim  of 
Charles  W.  Cooper  and  others  as  attachment  execution  creditors. 
Cooper  and  the  other  respondents  obtained  a  judgment  against  the 
corporation  of  the  Glen  Iron  Works  in  the  court  of  common  pleas  of 
Lehigh  county,  in  January  term,  1871,  for  $25,000,  on  which  an  at- 
tachment execution  was  issued  on  the  first  of  January,  1875,  with  a 
clause  of  scire  facias  against  stockholders  of  the  corporation  holding 
stock  therein,  on  which  only  20  per  centum  had  been  paid,  the  object 
of  the  attachment  being  to  garnishee  the  unpaid  balance.  The  at- 
tachment was  served  upon  the  corporation  and  the  garnishees  on  the 
second  of  January,  1875.  On  the  third  of  March,  1875,  a  creditor's 
petition  was  filed  in  the  district  court  of  the  United  States  to  have 
the  corporation  declared  bankrupt;  it  was  adjudicated  such  on  the 
thirtieth  of  March;  and  on  the  fifth  of  May,  Wilbur,  the  assignee, 
who  brings  the  present  bill  of  review,  was  appointed  assignee  in  bank- 
ruptcy. In  November,  1876,  the  assignee  brought  suits  at  law  in 
assumpsit  in  this  court  against  the  several  stockholders  of  the  corpo- 
ration to  recover  the  amount  of  their  unpaid  subscriptions  to  the  stock, 
to-wit,  the  remaining  80  per  cent.  The  soits  were  tried  and  disposed 
of  upon  affidavits  of  cause  of  action  and  aifidavits  of  defense  filed. 
It  was  alleged  in  the  former  that  the  corporation  was  insolvent,  and 
in  the  affidavits  of  defense  that  there  was  no  assessment,  either  by 
the  board  of  directors  of  the  corporation  or  by  a  court,  and  without 
snob  assessment  there  was  no  liability  on  the  part  of  the  defendants 
to  pay  the  unpaid  stock.  The  court  held  the  defense  good,  and  sug- 
gested that  the  proper  mode  of  proceeding  was  by  bill  in  equity  against 
all  the  stockholders.  The  actions  at  law  were  thereupon  discon- 
tinued, and  a  bill  in  equity  was  filed  in  the  district  court,  which  re- 
sulted in  a  decree  that  the  stockholders  should  pay  the  whole  amount 
of  their  unpaid  subscriptions.  One  of  the  defenses  set  up  by  the 
stockholders  in  the  equity  suit  was  the  service  upon  them  of  the  at- 
tachment executions,  which  they  allege  their  liability  to  pay,  if  they 
were  liable  at  all,  on  their  unpaid  subscriptions.  But  the  court, 
speaking  by  Judge  Cadwalladeb,  (Wilbur  v.  Stockholders,  35  Leg. 
Int.  346,)  decided  that  the  attachment  executions,  which  were  prior 
to  the  commencement  of  the  proceedings  in  bankruptcy,  could  not 
]^event  the  entering  of  the  decree  or  its  enforcement;  but  that  the 


Digitized  by 


Google 


676  gSDKBLh  BBFOETEB. 

deoree  wonld  be  made  withoat  prejndice  to  the  rights  (if  any)  of  tbe 
respective  attaching  creditors;  and  that  they  might,  if  so  advised,  in- 
tervene for  their  own  interests.  This  deoree  was  affirmed  by  the  ciz- 
ouit  court  on  appeal  the  twenty-sixth  of  April,  1879,  and  the  assignee 
collected  the  fund,  or  so  much  of  it  as  was  collectible.  On  the  sec- 
ond of  April,  1881,  the  attachment  execution  creditors,  acting  upon 
the  suggestion  of  the  court,  intervened  in  their  own  behalf,  presented 
before  the  register  in  bankruptcy  proof  of  their  judgment,  their  at- 
tachment execution,  and  the  service  thereof  on  the  stockholders,  and 
claimed  that  the  said  attachment  should  be  paid  out  of  the  money 
recovered  by  the  assignee.  The  register  decided  against  the  claim, 
holding  that  the  debt  arising  upon  the  unpaid  subscriptions  was  only 
due,  under  the  contract  of  subscription,  in  case  of  an  assessment,  and 
no  assessment  having  been  made  in  January,  1875,  when  the  attach- 
ment was  served,  there  was  nothing  in  the  hands  of  the  garnishees 
due  the  corporation,  and  nothing  passed  to  the  execution  creditors. 
The  register's  report  was  made  March  31,  1883.  17  Fan.  Ekp.  324. 
The  district  court  overruled  this  decision  of  the  register,  allowed  the 
claim  of  the  attachment  execution  creditors,  and  referred  the  matter 
back  to  the  register,  with  directions  to  make  a  new  report  in  accord- 
ance with  its  opinion.  This  being  done,  and  a  decree  in  favor  of  the 
execution  creditors  being  entered,  the  assignee  brought  the.  present 
bill  of  review  to  reverse  that  decree. 

A  preliminary  question  is  raised  as  to  the  right  of  tbe  assignee  to 
bring  the 'bill  of  review.  On  this  question,  however,  we  have  but 
little  difficulty.  The  section  of  the  bankrupt  law  which  gives  to  the 
circuit  court  power  to  review  the  decisions  of  the  district  court  in 
matters  of  bankruptcy  (Bev.  St.  §  4986)  declares  that  "the  circuit 
court  for  each  district  shall  have  a  general  superintendence  and  jn- 
risdiction  of  all  cases  and  questions  arising  in  the  district  court  for 
such  district  when  sitting  as  a  court  of  bankruptcy,  *  *  •  and, 
except  when  special  provision  is  otherwise  made,  may,  upon  bill, 
petition,  or  other  proper  process  of  any  party  aggrieved,  hear  and  de- 
termine the  case  as  in  a  court  of  equity."  It  is  contended  that  the 
assignee  is  not  "a  party  aggrieved"  within  the  meaning  of  the  law; 
that  it  is  a  question  of  distribution  of  proceeds  among  the  creditors, 
and  that  only  creditors,  namely,  general  creditors,  opposed  to  tbe 
claim  of  priority  on  the  part  of  the  attachment  creditors,  are  the  par- 
ties aggrieved.  But  while  the  general  creditors  may  be  proper  par- 
ties to  file  the  bill,  in  our  judgment,  the  assignee  is  also  a  proper 
party,  for  the  reason  that  the  claim  of  the  attaching  creditors  is  put 
forward  as  paramount  to  his  righl;s,  and  as  standing  upon  a  superior 
title.  The  assignee  represents  tbe  general  estate  of  the  bankrupt 
corporation ;  but  the  attaching  creditors  claim  that  they  have  a  lien 
on  portions  of  that  estate,  to  which  the  interest  of  the  assignee,  as 
transferred  to  him  from  the  corporation  by  operation  of  law,  is  sab- 
ject.     The  assignee,  in  the  interest  of  the  general  creditors,  opposes 
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this  lien,  and  olaima  to  hold  the  estate  free  from  it.  And  while  we 
think,  therefore,  that  he  is  a  proper  party  to  file  the  bill,  it  is  cer- 
tainly more  convenient  and  less  ezpensiTe  for  him  to  do  it  than  for 
the  creditors  to  do  it,  either  jointly  or  separately.  The  terms  of  the 
act  onght  to  be  construed  liberally  in  this  regard,  in  order  that  the 
proceedings  may  not  be  befeated  by  technical  objections  as  to  parties, 
and  that  the  interest  and  convenience  of  all  may  be  sabserved.  If 
it  be  apprehended  that  the  assignee  might  carry  on  litigation  when 
the  creditors  were  indisposed  to  do  so,  it  is  no  more  than  might  hap- 
pen in  reference  to  all  the  interests  of  the  estate  in  his  charge,  and 
their  wishes  oonld  at  any  time  be  made  known  to  the  court,  and 
would  undoubtedly  be  prevailing  when  expressed  by  those  entitled  to 
weight  and  importance  in  the  administration  of  the  estate. 

Another  matter  proper  to  be  disposed  of  before  proceeding  to  con- 
sider the  principal  question  in  the  case,  is  the  point  made  by  the  as- 
signee, that  the  attachment  proceedings  were  waived  by  the  issue  of 
tkji.fa.  and  levying  on  and  selling  the  real  estate  of  the  corporation 
pending  the  proceedings  in  bankruptcy.  But  ^^  ^^^  satisfied  that 
under  the  state  law  there  is  no  objection  to  the  suing  out  of  contem- 
poraneous executions.  And  so  far  as  the  bankrupt  law  is  concerned, 
if  a  judgment  creditor  levies  on  a  portion  of  the  bankrupt  estate  on 
which  his  judgment  is  a  prior  lien,  he  may,  perhaps,  be  enjoined  from 
proceeding ;  but  if  no  action  is  taken  by  the  bankruptcy  court  we  do 
not  see  how  such  a  levy  can  affect  a  fixed  lien  which  he  has  on  other 
property,  unless  he  makes  his  debt  out  of  that  levied  on.  In  the 
present  case,  the  real  estat«  being  incumbered  to  its  full  value,  only 
a  hundred  dollars  were  realized  by  the  sale,  and  neither  the  bank- 
ruptcy court,  nor  the  assignee,  nor  the  creditors,  seem  to  have  troubled 
themselves  about  the  matter.     We  think  there  is  nothing  in  the  point. 

The  main  ground  of  contention  of  the  appellant's  counsel  is  that 
the  liability  of  the  stockholders  on  their  unpaid  subscriptions  of  stock 
as  it  stood  in  January,  1875,  when  the  attachment  was  issued,  was 
not  a  debt  due  to  the  corporation,  attachable  under  process  of  execu- 
tion by  the  laws  of  Pennsylvania.  The  law  under  which  it  is  claimed 
by  the  execution  creditors  that  the  subscription  was  attachable  is  the 
"act  relating  to  executions,"  passed  June  16,  1836,  the  thirty-fifth 
section  of  which  declares  that  "in  the  case  of  a  debt  due  to  the  de- 
fendant, or  of  a  deposit  of  money  made  by  him,  etc.,  the  same  may 
be  attached  and  levied  in  satisfaction  of  the  judgment  in  the  manner 
allowed  in  the  case  of  a  foreign  attachment ;  and  by  the  thirty-seventh 
section  it  is  declared  that  "from  and  ^fter  service  of  the  writ  all  debts 
and  all  deposits  of  money,  and  all  other  effects  belonging  or  due  to 
defendant  by  the  person  or  corporation  upon  which  service  is  made, 
shall  remain  attached  in  the  hands  of  such  corporation  or  person" 
as  in  foreign  attachment. 

The  Glen  Iron  Works  was  incorporated  under  a  charter  granted  by 
act  ot  the  legislature,  approved  March  16,  1865,  which  declared  that 
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the  capital  stock  of  the  company  shonld  be  divided  into  shares  of 
$50  each,  and  should  consist  of  1,000  shares,  with  power  of  increas- 
ing it  to  3,000  shares.  Under  this  act  the  subscribers,  in  Jvly,  1870, 
entered  into  articles  of  association,  bj  which  they  agreed  to  associate 
themselves  together  for  the  purpose  of  manufacturing  iron,  under  a 
capital  of  $140,000,  divided  into  2,800  shares  of  $50  each,  and  to 
{ake  the  number  of  shares  set  opposite  their  respective  names,  giving 
their  notes,  without  interest,  for  the  full  amount  subscribed,  but  not 
liable  to  an  assessment  of  more  than  50  per  cent,  of  the  face  thereof, 
and  not  liable  to  an  assessment  of  more  than  20  per  cent,  within  18 
months  after  organization.  The  stock  notes  given  were  in  the  ordi- 
nary form  of  promissory  notes,  dated  August  1,  1870,  payable  one 
day  after  date  to  the  Glen  Iron  Works  or  order,  without  defalcation ; 
and  to  each  note  was  appended  a  memorandum  that  it  was  for  the 
full  amount  of  the  party's  subscription  to  the  capital  stock,  and  sub- 
ject to  assessments  from  time  to  time,  as  the  board  of  directors  might 
deem  necessary,  subject  to  the  condition  specified  in  the  agreement 
as  to  the  amount  of  assessments,  and  with  a  stipulation  that  divi- 
dends declared  from  profits  should  be  credited  upon  the  note  until 
the  note  should  be  paid.  It  is  this  condition — that  there  should  be 
no  liability  to  pay  the  notes  without  assessment,  and  that  the  assess- 
ments should  not  exceed  in  the  aggregate  50  per  cent,  of  their  face — 
upon  which  the  assignee  on  behalf  of  the  general  creditors  relies  for 
the  position  that  there  was  no  attachable  debt  due  to  the  corporation 
from  the  stockholders  when  the  attachment  execution  was  issued,  in- 
asmuch as  no  assessment  had  then  been  made  of  any  part  of  the  80 
per  cent,  still  unpaid.  A  resolution  for  a  call  of  30  per  cent,  had 
been  made,  it  is  true,  but  had  been  repealed  before  the  attachment 
issued ;  and  the  question  is  whether,  in  that  condition  of  things,  the 
liability  on  the  subscription  was  attachable  or  not? 

It  is  contended  that  there  was  no  debt  until  an  assessment  was 
made,  and,  in  proof  of  this,  reference  is  made  to  the  decision  of  this 
court  in  the  actions  at  law  brought  by  the  assignee  against  the  stock- 
holders, to  the  effect  that  such  actions  would  not  lie  in  the  absence 
of  an  assessment;  and  reference  is  also  made,  on  the  same  point,  to 
certain  recent  decisions  of  the  supreme  court  of  the  United  States, 
namely,  Scovlll  v.  Thayer,  105  U.  8.  143,  and  Patterson  v.  Lynde,  106 
U.  S.  519;  S.  C.  1  Sup.  Ct.  Rep.  432.  And,  if  it  be  true  that  no 
debt  can  be  attached  for  which  an  action  at  law  will  not  lie,  either  at 
the  suit  of  the  principal  debtor  or  that  of  his  assignee  in  bankruptcy, 
it  follows,  as  a  matter  of  course,  that  tiie  liability  of  the  stockholders, 
in  this  case,  could  not  be  attached  in  January,  1875.  But  this  does 
not  appear  to  be  universally  true,  since  it  has  been  repeatedly  de? 
cided  by  the  Pennsylvania  courts  that  the  efficacy  of  attachment 
process  is  not  confined  to  the  garnishment  of  legal  demands,  but  ex- 
tends to  those  of  an  equitable  nature  as  well.  Property,  assets,  debts, 
and  choses  in  action  assigned  by  the  principal  debtor,  in  a  manner 
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valid  and  binding  as  against  himself,  and  so  as  to  be  only  available 
to  his  creditors  by  an  equitable  proceeding,  are  nevertheless  subjeet 
to  an  attachment  execution,  as  where  assignments  or  conveyances  are 
made  in  fraud  of  creditors,  or  are  voi^  as  against  creditors  for  want 
of  being  recorded  as  required  by  law.  Whatever  is  done  in  fraud  of 
creditors,  or  calculated  to  hinder  and  delay  them  in  recovering  their 
debts,  is  not  allowed  to  stand  in  their  way.  Flanagin  v.  WetheriU, 
6  Whart.  280 ;  Stewart  v.  AfcMinn,  5  Watts  &  S.  100 ;  Watson  v. 
Bagaley,  2  Jones,  164;  Driesbaeh  v.  Becker,  10  Casey,  152;  French 
T.  Breidelman,  2  Grant,  819;  Bobinett  v.  Donnelly,  5  Phila.  361. 

'  By  the  flexibility  of  Pennsylvania  procedure,  long  deprived  as  it 
was  of  the  forms  of  chancery  pleading,  whereby  an  expansive  appli- 
oation  of  legal  remedies  to  equitable  rights  became  a  necessity,  it  is 
possible  that  some  of  the  cases  embraced  in  the  category  referred  to 
might  have  been  amenable  to  some  legal  remedy,  though,  as  between 
law  and  equity,  properly  speaking,  they  are  all  strictly  of  equitable 
cognizance.  Thus,  where  the  object  was  to  reach  goods  fraudulently 
assigned  and  still  in  the  hands  of  the  assignee,  that  learned  jurist, 
Judge  Hare,  in  the  case  last  cited,  said : 

"Although  a  conveyance  in  fraud  of  creditors,  with  intent  to  create  a 
secret  resulting  estate  or  interest  in  the  grantor,  vests  a  title  in  the  grantee 
which  is,  aa  between  himself  and  the  grantor,  as  absolute  as  if  the  transfer 
had  been  made  in  good  faith,  and  for  value,  it  will,  notwithstanding,  give 
rise  to  a  trust  in  favor  of  the  parties  who  are  meant  to  be  defrauded,  which 
may  be  enforced  in  this  state  through  the  medium  of  an  action  at  common 
law.  So  far  as  they  are  concerned,  the  trust  will  be  viewed  as  express,  and 
the  trustee,  if  privy  to  the  fraud,  made  answerable,  as  if  the  duty  of  holding 
the  property  for  their  benefit  had  been  set  forth  on  the  face  of  the  deed." 

But  a  mere  uncollected  debt  thus  assigned  conld  not  certainly  be 
reached  by  an  action  at  common  law,  but  only  by  a  proceeding  in 
equity,  or  an  attachment. 

6o,  generally,  any  debt  owing  to  the  principal  debtor,  but  not  yet 
due,  cannot  be  made  the  subject  of  an  action  at  common  law,  whether 
he  has  assigned  it  or  not.  It  can  only  be  reach^ed  by  his  creditors 
by  a  proceeding  in  equity,  or  by  an  attachment.  That  it  may  be 
reached  in  this  manner  is  very  clear  from  abundant  authority. 

It  cannot  be  said,  therefore,  that  the  existence  of  a  right  to  an  ac- 
tion at  law,  for  the  collection  of  a  claim,  is  the  criterion  for  determin- 
ing whether  it  is  or  is  not  attachable.  There  must  be  something 
more,  something  in  the  nature  of  the  obligation  itself,  to  put  it  out- 
side of  the  reach  of  an  attachment. 

It  is  contended  that  such  an  impediment  did  exist  in  the  case  now 
under  consideration;  that  at  the  time  of  issuing  the  attachment  no 
debt  existed ;  that  the  condition  (namely,  an  assessment  and  a  call) 
had  not  been  performed  to  give  it  existence;  and  that  those  condi- 
tions conld  only  be  performed  by  the  board  of  directors  of  the  corpo- 
ration, or  by  a  court  of  chancery.  But,  if  there  was  not  a  technical 
debt  in  existence,  it  must  be  conceded  that  there  was  an  obligation 
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in  existence,  which  only  required  the  happening  of  certain  eontin- 
genoies  to  make  it  a  technical  deht.  The  word  "debt,"  as  used  in 
the  statate  of  1836,  ia  of  verj  broad  application,  and  embraces  many 
obligations  which,  in  strict  speech,  are  not  debts.  This  is  shown  by 
the  cases  already  referred  to,  and  by  many  others  that  might  be 
cited.  A  contract  to  pay  money  at  a  future  day  is  not  strictly  a  debt 
until  the  day  of  payment  arrives,  although  it  is  called  debitutn  in 
proBenti,  solvendum  infuturo,  and  is  undoubtedly  attachable.  When 
the  condition  is  performed  (which  in  this  case  is  mere  lapse  of  time) 
it  will  be  a  strict  debt.  So  a  promise  to  pay  money  on  any  other  of 
many  conditions  that  might  be  specified,  comes  within  the  same  cat- 
egory. A  contract  to  pay  a  builder  so  much  money  when  a  house 
which  he  has  contracted  to  build  is  completed,  is  not  a  debt  until 
the  work  is  finished;  yet,  if  it  be  partly  completed,  and  requires  lit- 
tle more  to  be  done,  as,  for  example,  the  painting,  or  the  putting  of 
locks  on  the  doors,  or  weights  on  the  windows,  no  one  would  say  that 
such  an  obligation  is  not  attachable,  or  that  the  condition  may  not 
be  performed  after  the  attachment  had  been  laid,  either  by  the  builder 
himself,  or  by  the  party  interested  in  the  attachment.  This  would 
certainly  be  so  in  all  cases,  except  where  personal  trust  and  confi- 
dence are  reposed  in  the  contractor,  as  in  the  painting  of  a  picture, 
and  where  the  performance  of  the  condition  by  any  other  person 
would  make  a  material  difference  to  the  other  party  to  the  contract. 
Now,  what  was  the  condition  to  be  performed  in  the  present  case 
in  order  to  convert  the  obligation  of  the  stockholder  into  a  perfect 
and  complete  debt  ?  Nominally,  as  between  the  stockholders  them- 
selves, or  (which  is  the  same  thing)  between  them  and  the  corpora- 
tion, (which  consisted  of  themselves,)  the  condition'  was  that  there 
should  be  an  assessment  by  the  board  of  directors,  and  a  call,  and 
this  could  not  extend  beyond  50  per  cent,  of  the  whole  subscription . 
But  everybody  concedes  that  this  condition  need  not  be  strictly  and 
literally  performed,  and  that,  as  to  creditors  who  cannot  otherwise 
be  paid  than  by  a  tesort  to  the  stockholders,  it  is  void,  and  does  not 
require  strict  performance.  As  a  whole,  considering  it  in  all  its 
parts,  it  is  an  agreement  calculated  to  hinder  and  delay  creditors  in  the 
collection  of  their  debts  against  the  corporation;  for,  as  to  them,  the 
whole  subscribed  capital  of  a  corporation  is  a  trust  fund,  (as  is.8ome- 
times  said,)  but,  at  all  events,  it  is  a  sacred  fund,  absolutely  devoted  by 
the  law  to  the  payment  of  all  their  just  demands,  notwithstanding  any 
private  agreements  between  the  stockholders  themselves.  But  when 
such  an  agreement  is  adopted  in  good  faith,  and  without  any  real  in- 
tent to  defraud,  equity  will  carry  it  out,  or,  at  least,  will  pay  regard 
to  it  so  far  as  it  can  be  done  without  injury  to  the  creditors;  and 
hence  will  not  compel  any  stockholder  to  pay  more  than  his  propor- 
tionate share  of  what  may  be  necessary  to  pay  the  creditors;  and 
will,  through  the  judicial  machinery  at  its  command,  make  Eraoh  fair 
and  equitable  assessment  as  will  produce,  by  its  application  to  those 
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who  are  responsible  and  able  to  pay,  all  that  is  needed  to  pay  all  the 
debts  of  the  corporation.  This  gives  to  the  stockholders  the  substan* 
tial  benefit  of  their  mutual  agreement,  so  far  as  it  can  be  regarded 
at  all.  But  this  is  not  a  strict  performance  of  the  condition.  It 
is  only  paying  such  regard  to  the  terms  and  effect  of  it  as  will  secure 
to  the  stockholders  the  most  essential  benefits  of  it  consistent  with 
the  claims  of  the  creditors.  It  is  a  substituted  performance  which 
answers  all  the  purposes  of  justice. 

But  this  action  of  the  court  of  chancery  does  not  create  the  obliga- 
tion  to  pay.  It  only  ascertains  the  just  amount  to  be  paid  by  each 
stockholder.  The  obligation  to  pay  is  founded — First,  on  the  sub- 
scription to  the  stock;  secondly,  upon  the  existence  of  creditors  and 
debts  of  the  corporation  requiring  the  payment  of  the  subscription  to 
satisfy  them.  As  to  such  creditors  and  the  debts  due  to  them,  the 
condition  is  bat  a  spider's  web,  which  the  first  breath  of  the  law 
blo\(s  away.  Nevertheless,  where  the  judicial  constitution  of  the 
commonwpaltb  or  state  provides  a  forum  in  which  full  and  complete 
justice  may  be  done  to  both  creditors  and  stockholders,  as  is  the  case 
where  a  chancery  jurisdiction  is  established,  the  equity  courts  will 
assume  the  administration  of  the  estate,  and  will  divide  the  burden 
among  the  several  stockholders  in  accordance  with  the  agreement 
which  they  have  made  between  themselves.  This  is  what  is  effected 
by  the  interposition  of  a  court  of  chancery.  It  does  not  create  the 
duty  to  pay,  it  only  assesses  the  equitable  amount  to  be  paid  by  each. 
It  would  be  too  much  to  say  that,  in  a  state  where  no  chancery  pro- 
cedure exists,  the  courts  would  be  powerless  to  enforce  the  duty,  al- 
though they  might  be  unable  to  enforce  it  in  a  manner  so  convenient 
and  complete.  In  the  absence  of  any  other  method,  they  might,  per- 
haps, leave  it  to  the  stockholders  themselves  to  obtain  just  contribu- 
tion from  each  other,  thus  throwing  upon  them  the  burden  of  enforc- 
ing an  agreement  made  between  themselves,  which,  strictly  speaking, 
is  void  as  against  creditors. 

From  these  considerations  it  is  apparent  that  the  obligation  of  the 
subscribing  stockholder  becomes  a  debitum  in  prasenii  when  the  debts 
of  the  corporation  cannot  be  paid  without  jresort  to  the  unpaid  stock; 
bat  solvendum  in  futuro,  that  is,  when  the  fair  and  equitable  amount 
to  be  paid  has  been  ascertained  and  liquidated.  It  becomes  a  debt 
when  there  are  debts  of  the  corporation  to  pay, — ^the  law  discounten- 
ances any  contrary  idea, — though  the  amount  may  be  a  matter  of 
examination  and  adjustment.  The  courts  of  common  law,  not  hav- 
ing at  their  command  the  requisite  machinery  to  ascertain  the  amount 
in  an  ordinary  action,  will  not  entertain  sach  an  action  at  the  salt 
of  an  assignee;  especially  is  this  so  where  another  jurisdiction  exists 
which  has  all  the  machinery  for  effecting  complete  justice  between 
the  parties.  But  this  is  a  question  of  procedure,  rather  than  a  ques- 
Hon  of  right,  and  ought  not  to  affect  the  real  and  substantial  rights 
rt  parties.     We  are  aware  that  a  different  mode  of  speaking  in  rela- 
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tion  to  the  snbject  has  freqneittly  been  nsed, — a  mode  of  speaking 
more  in  aocordanoe  vith  the  viev  that  an  assessment  and  a  call,  to 
be  made  by  a  court,  or  some  officer  or  agent  of  a  court,  (if  not  made 
by  the  directors  themselves,)  are  necessary  in  6rder  to  create  the  debt 
as  well  as  to  ascertain  its  amount.  But,  looking  at  the  matter  in 
its  essence  and  true  reason,  it  seems  to  us  that  the  substantial  thing, 
in  addition  to  the  fact  of  subscription,  is  the  existence  of  corporation 
debts,  which  cannot  be  paid  without  a  resort  to  such  subscription. 
It  is  this  which  overrides  the  condition  on  which  the  subscription  is 
made,  by  bringing  the  case  within  the  paramount  edict  of  law,  which 
nullifies  all  devices  for  hindering  and  defrauding  creditors. 

If  we  are  right  in  this  view  of  the  subject,  the  question  then  arises 
whether  a  debt  of  this  nature,  before  being  liquidated  by  an  account 
showing  the  proportionate  amount  due  from  each  stockholder,  though 
not  in  a  situation  to  be  recovered  in  a  common  action  at  law,  may  be 
attached  on  execution.  The  law  gives  the  creditor  a  right  by  an 
attachment  execution  to  reach  the  debts,  property,  and  effects  of  his 
debtor,  however  skillfully  covered  up  or  concealed,  and  in  whatever 
hands  or  condition  they  may  be  found.  This  is  a  substantial  right, 
and  is  not  to  be  thwarted  unless  insuperable  difficulties  in  its  attain- 
ment present  themselves.  We  have  seen  that  it  is  not  confined  to 
legal  demands  of  the  debtor,  but  extends  to  those  of  an  equitable  na- 
ture; that  it  extends  to  debts  not  due,  as  well  as  to  debts  that  are 
past  due ;  that  it  extends  to  demands  not  yet  liquidated,  as  well  as 
to  those  which  are  certain  in  amount. 

And  at  this  point  it  is  pertinent  to  ask  whether  the  attachment  ex- 
«cution,  and  the  proceedings  which  are  proper  to  be  had  upon  it,  do 
not,  in  their  nature,  partake  of  an  equitable  character.  Inquiries 
are  instituted,  interrogatories  are  propounded,  and  it  is,  at  least, 
somewhat  difficult  to  assign  strictly  the  limits  of  the  investigation 
and  proceeding  which  may  ensue  under  the  direction  of  the  court. 
Had  not  chancery  powers  been  conferred  upon  the  courts  of  Pennsyl- 
vania, can  there  be  any  doubt  that  this  supplementary  proceeding  on 
execution  would  have  been  moulded  to  effect  all  the  results  in  regard 
to  the  satisfaction  of  creditors  which  are  conceded  to  be  available  in 
equity?  Why  is  not  the  service  of  an  attachment  with  scirt  facias 
as  much  of  a  call  as  is  a  formal  order  of  a  court  of  equity  ?  And 
why  may  not  the  court  from  which  the  execution  issues  inquire,  as 
well  as  a  court  of  equity  may,  as  to  the  percentage  necessary  to  be 
paid  by  each  stockholder  to  raise  the  amount  of  the  judgment?  At 
all  events,  if  it  should  be  shown,  as  in  many  cases  there  would  be  no 
difficulty  in  showing,  that  the  whole  subscription  would  be  necessary, 
what  would  there  be  to  hinder  the  establishment  of  such  a  fact?  But 
if,  after  serving  the  attachment,  it  should  be  found  necessary  to  re- 
sort to  an  equitable  proceeding  to  ascertain  the  proportional  amount 
which  ought  to  be  paid  by  each  stockholder,  this  need  not  necessarily 
have  the  effect,  and  we  see  no  reason  why  it  should  have  the  effect, 
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to  dissolve  the  attachment,  or  to  destroy  the  priority  acquired  by  the 
attaching  creditor.  It  would  be  an  ancillary  proceeding  in  aid  of  the 
attachment,  'and  a  proper  mode  of  giving  it  full  and  complete  effect. 
The  case  of  Hayt  v.  Lyeommg  Fire  Ins.  Co.,  lately  before  the  bu- 
preme  court  of  Pennsylvania  on  two  different  occasions,  (2  Outer- 
bridge,  184,  and  8  Outerbridge,  621,)  seems  to  as  directly  in  point. 
That  was  the  case  of  a  mutual  fire  insurance  company,  in  which  the 
members  gave  notes  for  their  premiums,  assessable  pro  rata  for  the 
payment  of  any  loss  that  might  occur,  and  only  payable  as  and  to 
the  extent  thus  assessed.  This  regulation  was  not  the  result  of  a 
mere  argeement  of  the  stockholders  between  themselves,  but  was  ex- 
pressly made  in  the  charter  of  the  company.  By  a  supplement  to 
the  charter,  the  company  was  further  authorized  to  issue  policies  for 
cash  premiums  to  outside  parties  not  becoming  members,  payable, 
in  case  of  loss,  by  assessments  on  the  premium  notes  of  the  members 
in  the  same  way  as  other  losses.  A  loss  occurred  on  a  cash  policy, 
and,  having  been  adjusted,  the  president  of  the  company,  by  order  of 
the  directors,  gave  the  insured  an  order  on  the  treasurer  for  the 
amount.  This  order,  not  being  paid,  was  sued  on,  judgment  was  re- 
covered, and  an  attachment  execution  issued,  with  a  scire  facias  di- 
rected to  various  members  of  the  company  who  had  given  premium 
notes.  The  directors  had  levied  an  assessment  on  all  notes  in  force 
on  a  certain  day,  to  provide  for  the  payment  of  losses  and  expenses 
up  to  that  date,  and  another  assessment  on  ^11  notes  in  force  on  a 
subsequent  day,  to  pay  losses  occurring  between  the  two  dates.  These 
assessments  were  insufficient  to  pay  more  than  30  per  cent,  of  the 
policies  due,  which  amount  was  offered  to  the  plaintiff  and  refused.. 
The  defense  was  that  an  attachment  execution  would  not  lie,  because 
claims  could  only  be  paid  by  way  of  assessment,  and  the  assessments 
levied  were,  appropriable  to  those  claims  for  which  they  were  levied 
pro  rata,  and  did  not  really  belong  to  the  company,  which  acted  as  a 
mere  trustee ;  that  prior  assessments  could  not  be  attached  to  pay 
subsequent  losses ;  and  that  subsequent  assessments  could  not  be  at- 
tached, because  moneys  in  the  hands  of  the  collectors  are  virtually 
in  the  hands  of  the  company  itself.  This  defense  was  sustained  by 
the  common  pleas,  but  the  supreme  court  reversed  the  judgment, 
holding  that,  as  to  cash  policies,  the  company  was  virtually  a  stock 
company,  and  that  its  premium  notes  represented  its  capital  stock, 
and  that  whenever,  by  an  assessment  regularly  made,  the  ^hole,  or 
any  part,  of  such  notes  becomes  due,  there  is  such  an  indebtedness 
in  favor  of  the  company  as  may  be  attached  by  any  of  its  creditors 
other  than  its  own  members.  The  case  came  before  the  court  the 
second  time  on  a  different  state  of  facts.  In  October,  1881,  the  in- 
surance company  was  dissolved  by  a  decree  of  the  common  pleas,  and 
a  receiver  was  appointed.  He  reported  that  the  assets  of  the  com- 
pany (almost  wholly  premium  notes)  amounted  to  over  $1,000,000, 
and  that  the  liabilities  (mostly  losses  by  hre)  amounted  to  over  $360,> 
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000.  The  court  therenpon  directed  the  receiver  to  levy  an  additional 
assessment  on  premium  notes,  to  meet  these  liabilities,  which  was 
don^.  The  plaintiff,  whose  judgment  still  remained  unsatisfied,  filed 
supplemental  interrogatories,  and  one  of  the  garnishees  admitted 
that  the  receiver's  assessment  on  his  note  was  $96,  which  he  was 
willing  to  pay  to  whomsoever  was  entitled  to  it.  The  court  of  com- 
mon pleas  again  decided  adversely  to  the  attachment,  principally  on 
the  ground  that  the  receiver,  being  an  oflScer  of  the  court  of  chan- 
cery, could  not  be  made  amenable  to  an  attachment.  But  the  su- 
preme court  again  reversed  the  judgment.  The  court,  by  Mr.  Jus- 
tice Trunkbt,  said : 

"The  question  now  presented  is  whether  assessments  on  the  premium  notes 
of  the  garnishee,  made  during  the  pendency  of  the  attachment  suit  by  the  re- 
ceiver of  the  company,  are  bound  by  the  attachment.  It  can  hardly  be  de- 
nied that,  if  so  bound,  the  plaintiff  is  entitled  to  recover  and  collect  the  money 
from  the  garnishee.  If,  by  virtue  of  the  writ  of  attachment,  he  is  entitled 
to  the  debt  attached,  neither  the  company  defendant,  if  still  in  being,  nor  the 
receiver,  If  the  company  has  been  dissolved,  can  collect  the  money  for  him 
against  his  will,  A  receiver  has  no  right  to  property  of  the  defendant  which 
was  taken  in  execution  before  his  appointment.  This  proceeding  was  peni- 
ing  at  the  time  and  before  the  civil  death  of  the  company.  It  is  by  no  means 
the  case  of  an  execution,  or  an  attachment,  issued  and  levied  after  the  ap- 
pointment of  the  receiver." 

The  court  then  goes  on  to  discuss  the  question  thus  presented,  and 
the  discussion  is  so  apt  to  the  case  before  us  that  we  cannot  do  bet- 
ter than  to  quote  its  exact  language.  The  learned  justice  proceeds 
to  say: 

"The  garnishee  gave  his  notes  to  the  defendant,  to  be  paid  in  such  portions 
and  at  such  times  as  the  directors  may,  agreeably  to  the  act  of  Incorporation, 
require.  The  losses  by  fire  occurred,  and  this  judgment  for  one  of  said  losses 
was  obtained  prior  to  the  proceedings  for  the  dissolution  of  the  company. 
Before  its  dissolution  the  garnishee  became  indebted  on  his  premium  notes 
for  the  proportionate  sum  necessary  for  payment  of  said  losses,  and  nothing 
remained  to  be  done  except  to  ascertain  the  proper  amount  of  his  indebted- 
ness, prior  to  his  liability  to  an  action  to  enforce  payment.  The  writ  of  at- 
tachment was  issued  and  served  before  the  dissolution  of  the  company,  and 
the  debt  owing  to  the  defendant  by  the  garnishee  became  bound  by  it.  After 
the  receiver  was  appointed  by  the  court  be  ascertained  the  measure  or  amount 
of  the  debt  which  had  been  levied  upon  by  the  attachment  of  the  plaintiff. 

"A  garnishee  is  liable  for  money  belonging  to  the  defendant  in  the  attach- 
ment which  is  received  by  him  after  service  of  the  writ.  SJieeUi  v.  Hohensack, 
20  Pa.  St.  412.  When  the  defendant  is  a  corporation,  and  has  been  dissolved, 
and  a  receiver  appointed,  the  case  would  be  difEerent  with  respect  to  money 
so  received  after  the  dissolution.  But  if  a  debt  was  attached  before  the  dis- 
solution and  appointment,  though  not  due,  it  will  be  held  as  if  due,  the  gar- 
nishee having  the  right  to  withhold  payment  till  it  becomes  due;  and  if  the 
debt  was  subject  to  a  condition  he  may  hold  the  money  until  the  performance 
of  the  condition.  In  such  ctises  an  existing  debt  is  attached,  though  not  pres- 
ently due,  or  some  action  is  necessary  to  ascertain  its  amount." 

As  before  said,  we  do  not  well  see  bow  a  case  could  be  more  di- 
rectly in  point  than  this.  The  question  now  before  us  was  directly  in 
issue,  and  was  the  only  material  question  in  the  case;  and  the  decis- 
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ion  appears  to  have  had  the  ananimoas  assent  of  the  court.  If  this 
decision  correctly  declared  the  lam  of  FenusylTania  as  it  vas  in  Feb* 
ruary,  1882,  the  time  when  it  was  pronounced,  it  was  certainly  the 
law  which  goTerned  the  rights  of  the  parties  in  the  case  before  us,  for 
those  rights  accrued  and  became  fixed  prior  to  that  date. 

We  are  referred,  however,  to  a  recent  decision  of  the  supreme 
court  of  Pennsylvania,  in  the  case  of  Sunn's  Appeal,  14  Wkly.  Notes 
Gas.  198,  announced  in  January  of  the  present  year,  which  seems 
adverse  to  the  views  expressed  in  Hays  v.  Lycoming  Ins.  Co.,  though 
it  professes  not  to  be  so,  but  to  be  distinguishable  therefrom.  We 
have  carefully  examined  the  opinion  in  the  case  of  Bunn's  Appeal, 
and  are  nnable  to  concur  in  that  part  of  it  which  relates  to  the  ques- 
tion under  consideration.  It  was  a  question  which  did  not  necessa- 
rily arise  in  the  case ;  for  the  jurisdiction  of  the  court  below,  as  a  cburt 
of  equity,  clearly  appeared  from  the  other  considerations  which  were  so 
ably  expounded  by  the  supreme  court ;  and  the  objection  that  one  of 
the  creditors  might  have  had  relief  by  an  attachment  execution  could 
not  have  prevailed  against  the  jurisdiction  of  equity  which  was  much 
more  adequate  and  complete,  and  was  competent  to  the  determina- 
tion of  the  whole  controversy  between  all  the  parties.  And  we  are 
unable  to  see  how  the  fact  o£  the  company's  insolvency  could  distin- 
guish the  case  from  Hays  v.  Lycoming  Ins.  Co.  Surely  the  substan- 
tial rights  of  an  attachment  creditor  cannot  depend  upon  the  question 
whether  the  company  is  solvent  or  insolvent.  The  obligation  of  the 
stockholder  is  the  same  in  either  case,  except  as  to  mere  amount,  and 
if  liable  to  be  attached  in  the  one  case,  it  must  be  liable  in  the  other. 
The  lien  acquired  by  the  attaching  creditor  equally  binds  the  debt, 
whatever  may  be  the  financial  condition  of  the  corporation.  With' 
all  due  respect  for  the  distinguished  court  which  rendered  the  decision 
in  the  case  of  Bunn's  Appeal,  we  feel  constrained  to  abide  by  its  pre- 
vious decision  in  Hays  v.  Lycoming  Ins.  Co.,  not  only  because  it  better 
accords  with  our  own  views,  but  because  it  is  declarative  of  the  law  of 
Pennsylvania  as  that  law  stood  in  the  jurisprudence  of  the  state  when 
the  rights  of  the  parties  before  us  were  acquired. 

The  decree  of  the  district  court  is  affirmed,  with  costs. 
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Baladbb  V.  Baoinb  Waqon  &  Gabbiasb  Go.  and  others. 
{CKrmUt  Churt,  B:  D.  WUcmtin.    April  28, 1884.) 

1.  PatSnt  Law— What  jb  Necbssart  Pkoof  op  Inpringemknt. 

To  make  the  defendant  liable  as  an  infringer  it  must  appear  tliat  he  has  appro- 
priated all  the  elements  of  the  plaintiff's  combination,  or  their  equivalenis. 

2.  Bamb— Bitbjbot-Maxtbh  or  thb  Ikybntion  Infsinobd  as  Auubobd. 

Alleged  infringement  of  reissued  patent  No.  9,729,  for  a  running  gear  for 
vehicles,  in  which  thuie  are  combined  an  endless  perch  and  an  equalizing  bar, 
connected  to  the  adjacent  ends  of  semi-elliptic  springs,  supporting  the  bodjr 
of  the  vehicle  between  the  perches,  hdi  not  established. 

In  Equity. 

Cotzhauaen,  Sylvester  A  Seheiber,  for  complainant. 

Fith  dt  Dodge,  for  defendants. 

Dyeb,  J.  This  is  a  bill  to  restrain  the  alleged  infringement  hy  the 
defendants  of  reissue  letters  patent  No.  9,729,  granted  to  the  com- 
plainant. May  81,  1881,  for  certain  improvements  in  running  gear  for 
vehicles.  The  original  patent  (No.  148,497)  was  issued  March  10, 
1874.  It  is  essential  to  determine,  first,  precisely  what  the  com- 
.  plainant's  invention  is.  The  specifications  and  claims  of  the  origi. 
nal  patent  are  as  follows : 

"The  first  part  of  my  invention  consists  in  bending  the  front  and  rear 
bolsters  and  side  perches  in  one  piece,  and  splicing  them  together  at  or  about 
the  cross-center  of  the  gearing  in  such  manner  as  to  make  literally  an  end- 
less perch  for  carriage  gearing.  The  second  part  of  my  invention  consists  in 
supporting  and  operating  two  half-elliptic  side  springy  between  the  two  out- 
side perches,  and  upon  two  separate  connecting  rods,  the  bearings  of  which 
latter  are  also  secured  to  the  perches.  Carriage  gearing  with  two  or  more 
perches  have  a  bolster  resting  upon  both  the  front  and  rear  axles,  and  in  or 
upon  which  are  secured  the  opposite  ends  of  the  two  outside  perches,  each 
comer  of  the  gearing  presenting  two  ends,  viz.,  the  end  of  the  perch  and  the 
end  of  the  bolster,  to  be  finished  with  a  scroll,  or  otherwise,  besides  involviug- 
the  cost  of  bolts  and  other  necessary  fastenings  to  make  these  connections 
secure.  To  obviate  all  this  I  proceed  to  unite  the  Iralsters  and  side  perches  as 
follows,  viz. :  In  the  first  place  I  take  two  pieces  of  wood,  of  the  required 
thickness  and  depth,  for  the  bolsters  at  their  heaviest  point,  and  of  a  length 
equal  to  the  length  of  one  bolster  and  the  half  length  of  each  perch.  These 
pieces  are  now  bent  into  substantially  the  form  shown  from  H  to  F  of  tlie 
drawing,  and  with  the  round  cornere,  8S,  SS.  The  opposite  ends  of  these 
pieces,  A  and  A',  are  then  finished  up  as  required,  and  are  spliced  together  at 
F  and  F,  after  which  the  side  perches,  *A  and  'A,  are  plated  with  iron  in  the 
usual  way.  It  will  now  be  seen  that  I  have  produc«l  an  endless  perch  by 
bending  the  bolsters,  A>,  with  the  side  perches,  A,  and  splicing  the  latter  at 
or  about  the  cross-center  of  the  gearing.  By  this  means  I  not  only  get  rid  of 
joining  the  perches.  A,  to  the  ends  of  the  bolsters,  A^  at  S,  and  the  work  of 
finishing  the  ends  of  each,  as  is  required  upon  the  old  plan,  but  I  produce  a 
cleaner  and  smoother  finish  at  these  points,  and  save  a  great  deal  of  work  in 
the  iron  connections,  otherwise  necessary  at  these  points.  In  all  cases  where 
elliptic  springs  are  to  be  used  over  the  front  and  rear  axles,  they  are  made  to 
rest  upon  the  ends  of  the  perches  or  liolsters.  A*,  between  the  dotted  lines,  E; 
but  in  this  case  the  front  twister,  A',  will  be  nlade  considerably  shorter  than 
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the  hind  one,  bo  that  the  rear  ends  of  the  perches.  A,  win  be  further  apart 
than  the  front  ends,  and  not  parallel  to  each  other,  as  seen  in  the  drawing. 
If  preferred  to  bend  the  perches  in  one  piece  only,  one  splice,  F,  will  be  nec- 
essary. 

"I  am  aware  that  two  perches  have  been  bent  in  one  piece,  as  showil 
and  described  in  the  patent  of  John  Cartis,  of  Cincinnati,  Ohio,  and  in  a 
former  patent  of  my  own.  In  the  former  case  the  perches  are  fclosed  by  the 
bend  in  front  of  the  head-block  over  the  front  axle,  with  the  rear  ends  of  the 
perches  left  open  and  framed  into  the  hind  axle-bed  or  bolster,  while  in  the 
latter  case  the  perches  are  closed  by  the  bend  in  the  rear  of  the  hind  axle,  and 
the  front  ends  left  open  and  framed  into  the  head-block  over  the  front  axle. 
But  my  present  invention,  let  it  be  well  understood,  diflers  materially  from 
both  of  the  forms  above  described,  as  well  as  from  all  other  kinds  of  bent 
perches  of  which  I  have  any  knowledge,  in  this:  that  both  ends  of  the  perches 
are  closed  by  the  bend  of  the  wood,  making  the  bolsters  and  perches,  when 
completed,  in  one  continuous  piece,  or,  in  other  terms,  an  endless  perch. 

"The  half-elliptic  side  springs,  B  and  B,  are  linked  to  two  separate  con- 
.  necting  rods,  C  and  G,  at  D,  between  the  two  opposite  perches,  A  and  A,  and 
the  body  of  the  vehicle  is  then  supported  upon  the  center  of  the  springs  in 
the  usual  way.  The  bearings,  in  which  the  connecting  rods  are  hung  and 
operate,  are  also  secured  to  the  perches,  and  not  to  the  bolsters,  as  is  the  gen- 
eral custom. 

"Two  advantages  are  attained  in  this  mode  of  suspending  the  springs  upon 
and  between  the  perches,  viz.:  First,  the  springs  being  suspended  and  oper- 
ating between  the  perches,  instead  of  on  the  one  side  of  them,  as  is  usual, 
the  body  can  never  strike'  the  perches  by  the  over-depression  of  the  springs. 
I  can  attach  the  steps  directly  to  the  perches  and  not  to  the  springs,  as  is 
usual,  by  which  I  g<iin  the  advantage  of  relieving  the  springs  of  the  strain 
imposed  upon  them  in  all  cases  where  the  steps  are  secured  to  either  the  body 
or  springs,  as  is  now  the  almost  universal  custom. 

"1  claim  as  my  invention  (1)  an  endless  perch,  A  and  A>,  substantially 
as  and  for  the  purpose  set  forth;  (2)  connecting  rods,' C  and  G,  pivoted  at 
or  near  the  opposite  ends  of  the  perches,  A  and  A,  and  provided  with  links, 
D,  and  springs,  B  and  B,  all  combined  to  operate  between  the  opposite 
perches,  A  and  A,  substantially  as  and  for  the  purpose  set  forth. " 

The  specifications  and  claims  of  the  reissue  patent  are  as  follows: 

"My  invention  relates  to  that  class  of  road  wagons  in  which  the  front  and 
rear  bolsters  or  axles  are  connected  by  side-bars  or  perches,  and  in  which  the 
body  is  hung  upon  semi-elliptic  springs;  and  the  object  of  my  invention  is  to 
hang  the  body  low  down  and  close  to  the  side-bars  without  being  liable  to 
strike  the  latter.  This  object  is  secured  by  arranging  the  side  springs  inside 
the  side-bars  or  perches  instead  of  outside,  as  heretofore,  and  by  connecting 
their  adjacent  ends  to  an  equalizing  device  arranged  to  operate  between  said 
bars,  as  fully  described  hereinafter. 

"The  frame  connecting  the  axles  is  made  of  one  or  more  strips  or  pieces, 
as  shown  in  the  accompanying  drawing,  which  is  a  plan  of  sufficient  of  a  road 
ws^^on  to  illustrate  my  invention.  It  consists  of  two  pieces.  A,  A',  each 
sufficient  to  form  one  lx>lster  and  the  half  of  each  perch,  and  bent  to  the  U 
shape  shown;  the  ends  of  the  two  bent  pieces  being  then  spliced  at  P,  F.  The 
frame  thus  formed  has  no  jointed  corners,  and  constitutes  an  endless  perch 
of  great  strength. 

"Heretofore,  in  hanging  the  bodies  between  side-bars  or  perches,  it  has 
been  necessary,  to  prevent  the  body  from  tilting  and  striking  said  bars,  to  ar- 
range the  latter  at  such  a  distance  from  the  body  that  they  limit  the  move- 
ment of  the  wheels  in  turning  so  that  a '  shorttum '  cannot  be  made.  I  obvi- 
ate this  by  hanging  tlie  springs  inside  the  perches,  and  by  bo  equalizing  the 
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action  of  the  springs  that  the  body  is  prevented  from  tilting  laterally,  per- 
mitting the  perches  to  be  arranged  much  closer  to  the  body  than  heretofore. 
To  secure  this  action  I  unite  the  adjacent  ends  of  the  side  springs,  arranged 
between  the  percbes  to  ears,  D,  of  an  equalizing  bar,  C,  turning  in  suitable 
bearings  so  that  any  excess  of  weight  upon  one  spring  turning  the  bar,  C, 
also  lowers  the  other  spring  to  an  equal  extent,  and  preserves  the  body  hori- 
zontal, so  that  it  will  not  strike  the  side  perches. 

"The  arrangement  of  equalizing  bars  in  combination  with  both  ends  of  the 
springs,  as  shown,  secures  a  lilce  effect  at  each  end  of  the  spring  platform. 
Another  result  of  this  arrangement  is  the  suspending  of  the  body  lower  down 
than  is  possible  when  the  springs  are  outside  of  the  perches,  which  would  be 
struck  by  the  body  if  it  were  not  raised  well  up  above  them.  I  am  aware 
that  equalizing  bars  have  been  used  in  connection  with  bodies  hung  £b  springs 
outside  the  perches;  but  in  such  cases  the  result  which  I  effect  is  not  alined, 
which  is  the  perfect  support  of  the  body,. while  allowing  all  deairable  vertical 
movement  without  unduly  spreading  the  springs  apart. 

"I  claim,  (1)  in  a  road  wagon,  the  combination,  as  set  forth,  of  a  body,  side 
perches,  semi-elliptic  springs  arranged  between  the  perches,  and  meiuis  for 
equalizing  the  action  of  such  springs,  as  set  forth;  (2)  the  combination, 
with  the  semi-elliptic  springy  supporting  a  body  between  tlie  side-bars  or 
perches  of  a  vehicle,  of  an  equalizing  bar  arranged  opposite  and  connected  to 
the  adjacent  ends  of  said  springs,  substantially  as  set  forth. " 

From  the  language  of  the  specifications  in  the  original  patent  and 
of  the  claims,  also,  it  is  plain  that  the  invention  of  the  complainant 
consisted  of  (1)  the  endless  perch;  and  (2)  the  connecting  rods  piv- 
oted at  or  near  the  opposite  ends  of  the  perches,  and  provided  with 
links  and  springs  so  as  to  operate  between  the  opposite  perches.  la 
the  reissue  patent  the  same  form  of  perch  is  described;  that  is,  it 
is  constructed  so  as  to  form  by  its  connection  with  the  bolster  an 
endless  perch  without  jointed  corners.  Neither  of  the  claims  in  the 
reissue  distinctly  specify  an  endless  perch,  as  in  the  original,  but 
the  claims  must  be  read  with  the  specifications;  and,  when  so  read, 
there  is  no  doubt  the  patentee  intended  to  claim  the  same  form  of 
perch  in  the  reissue  as  in  the  original  patent.  So,  too,  in  the  re- 
issue, the  parts  described  in  the  original  patent  as  connecting  rods, 
are  made  another  essential  element  in  the  patentee's  invention.  In 
the  reissue  they  are  described  as  equalizing  bars,  and  their  oper- 
ating effect  is  more  elaborately  stated  than  in  the  original  patent; 
but  in  both  it  is  evident  that  it  was  the  intention  of  the  patentee  to 
claim  that  the  effect  of  the  connecting  rods  or  equalizing  bars  is  to 
equalize  the  action  of  the  springs.  The  conclusion,  then,  must  be 
that  the  endless  perch  and  the  equalizing  bars,  constructed  as  de- 
scribed, are  alike  claimed  in  the  original  and  reissue  patents. 

These  devices  are  not,  either  separately  or  in  combination  with 
other  parts  of  a  vehicle,  anticipated  by  any  patent  here  exhibited. 
In  the  Curtis  patent,  No.  147,613,  dated  February  17,  1874,  two 
perches  bent  in  one  piece  are  shown,  but  the  perches  are  closed  by 
the  bend  in  front  of  the  head-block  over  the  front  axle,  with  the  rear 
ends  of  the  perches  left  open  and  framed  into  the  rear  axle  bed  or 
bolster.    In  the  Saladee  patent  of  February  20,  1872,  No.  123,937, 
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the  perohea  are  olosed  by  the  bend  in  the  rear  of  tbe  rear  axle,  and 
the  front  ends  left  open,  and  framed  into  the  head-block  over  the  front 
axle.  In  the  Miller  patent  of  September  6,  1870,  No.  107,076,  for 
an  improTement  in  buokboard  wagons,  the  buokboard  rests  upon  the 
Bprings,  which  are  attached  to  a  oross-bar  at  the  forward  end,  which 
is  fastened  to  the  reaches,  but  the  springs  at  the  rear  end  are  at- 
tached to  two  hangers,  fastened  to  tbe  under  side  of  the  axle.  In  the 
Miller  patent.  No.  134,916,  dated  January  14, 1873,  tbe  endless  perch 
is  not  shown,  nor  the  half-elliptic  side  spring.  In  the  Topli^  and  Ely 
patent,  No.  122,079,  of  December  19,  1871,  the  springs  are  outside 
the  perches  or  reaches,  and  are  arranged  upon  separate  rook-rods, 
secured  directly  to  tbe  front  and  rear  axles.  In  the  Curtis  patent  of 
March  26,  1867,  No.  63,223,  the  perches  are  open  at  the  rear  end 
and  mortised  into  the  rear  axle,  with  end  springs  attached  to  the 
axles.  But  these  various  inventions,  which  preceded  the  complain- 
ant's, show  the  state  of  the  art  when  the  complainant  obtained  his 
patents,  and  narrow  the  scope  of  bis  invention  to  such  extent  that 
the  defendants  cannot  be  adjudged  infringers  unless  they  have  appro- 
priated, in  substantial  form  of  construction,  the  identical  elements 
which  the  complainant  has  the  right  to  claim  as  new  in  bis  patent. 
Side  springs  placed  between  tbe  perches  are  shown  in  the  Curtis 
patent.  No.  147,613.  The  complainant,  in  the  specifications  of  his 
patent.  No.  123,937,  states  that  the  idea  of  equalizing  the  action  of 
springs  by  means  of  cross-bars  or  connecting  rods  was  at  that  date, 
February  20, 1872,  old  and  well  known,  although  tbe  particular  form 
of  construction  and  attachment  of  such  connecting  rods,  shown  in  the 
patents  in  suit,  was  not  exhibited  before  the  issuance  of  these  pat- 
ents. Perches  bent  at  one  end  were  also  old  when  the  complainant 
obtained  his  patents.  Assuming,  therefore,  that  tbe  reissue  patent 
sued  on  is  valid,  the  question  is,  do  the  defendants  make  a  running 
gear  for  vehicles  in  which  there  are  combined  an  endless  perch  and 
an  equalizing  bar  connected  to  the  adjacent  ends  of  semi-elliptic 
springs,  sapporting  the  body  of  the  vehicle  between  the  perches  ?  If 
they  do  not,  then  there  is  no  infringement.  In  other  words,  to  make 
the  defendants  liable  as  infringers  it  must  appear  that  they  have 
appropriated  all  tbe  elements  of  tbe  complainant's  combination,  or 
their  equivalents,  and  this  they  have  not  done. 

First,  the  gearing  made  by  tbe  defendants  does  not  exhibit  the  end- 
less perch.  It  is  true  that  in  their  gearing  two  perches  are  bent  in 
one  piece,  but  only  the  front  end  is  closed,  while  the  rear  ends  are 
open,  each  end  being  connected  with  the  rear  axle.  In  short,  instead 
of  making  the  Saladee  perches,  the  defendants  make  the  perches 
shown  in  the  Curtis  patent  of  1874. 

Secondly,  the  defendants  connect  the  springs  with  an  equalizing 
rod  at  tbe  rear  of  the  gearing,  substantially  as  is  shown  in  the  com- 
plainant's patents.  But  tbe  springs  are  connected  at  the  front  end 
of  the  gearing  directly  with  tbe  bent  end  of  the  perbhes,  and  there  is 
v.20,no,10— 44 
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no  equalizing  rod  at  that  end  of  the  running  gear.  That  the  com* 
plainant,  when  he  obtained  his  patent,  regarded  two  eqaalizing  bars — 
one  at  each  end  of  the  vehicle — as  essential  parts  of  his  invention, 
is'  apparent  (1)  from  the  drawings  which  be  submitted  to  the  patent- 
office;  and  (3)  from  the  language  of  the  specifications  and  second 
claim  of  the  reissae.  In  the  specifications  he  says  that  to  secure  an 
equalized  action  of  the  springs,  "I  unite  the  adjacent  ends  of  the 
side  springs,  arranged  between  the  perches,  to  ears,  D,  of  an  equaliz- 
ing bar,  C,  turning  in  suitable  bearings,  so  that  any  excess  of  weight 
upon  one  spring  turning  the  bar,  C,  also  lowers  the  other  spring  to  an 
equal  extent  and  preserves  the  body  horizontal,  so  that  it  will  not 
strike  the  side  perches.  The  arrangement  of  equalizing  bars  in  com- 
.  bination  with  both  ends  of  the  springs,  as  shown,  secures  a  like  effect 
at  each  end  of  the  spring  platform."  In  the  second  claim  there  is 
claimed  as  part  of  the  combination  "an  equalizing  bar  arranged  op- 
posite and  connected  to  the  adjacent  ends  of  said  springs."  From 
all  this  it  is  apparent  that  the  defendants  omit  from  their  running 
gear  one  of  the  parts  necessary  to  make  the  complainant's  combina- 
tion. And,  as  the  court  has  already  indicated,  the  field  of  invention 
with  reference  to  running  gear  for  vehicles  was  so  covered  prior  to 
the  complainant's  patents  that  npon  settled  principles  of  patent  law 
his  patents  cannot  have  the  broad  construction  to  which  a  patent  for 
a  wholly  new  and  original  device  might  be  entitled.  The  defendants 
make  a  vehicle  with  side-springs  between  the  perches,  which  are  as 
fully  shown  in  the  Curtis  patent  of  1874  as  in  the  complainant's  re- 
issue. They  make  the  Curtis  perch  and  not  an  endless  perch.  They 
omit  one  of  the  equalizing  rods  described  and  claimed  in  the  com- 
plainant's patent.  Upon  this  state  of  facts  can  the  defendants  be 
adjudged  infringers?  The  court  is  clearly  of  the  opinion  that  they 
cannot;  and  upon  the  ground  of  non-infiingement,  without  deciding 
the  points  made  by  defendant's  counsel  involving  the  validity  of  the 
reissue  patent,  the  bill  will  be  dismissed. 


Havbs  v.  Datton. 

((XreuU  Court,  S.  D.  ITtw  Fork.    June,  1884. 

Patent  Law— Reopenotq  Case  onck  Dscidbd  for  TtoFuxa  Rbasobs. 
Matter  having  been  once  decided  will  not  be  reheard  because  it  is  alleged 
that  certain  drawings  before  court  at  first  trial  were  defective,  and  that  evi- 
dence now  proposed  will. show  the  structures  in  the  original  and  the  reissue  to 
be  the  samt.',  unless  the  new  evidence  is  so  clear  and  positive  that  an  entirely 
different  case  is  presented. 
Jurisdiction  op  Co-obdinatk  Courts  with  Kbspect  to  Each  Othbb. 
One  court  does  not  reverse  or  review  judKment  of  a  court  of  co-ordinate  Ja- 
T^sdiction. 
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In  Equity. 

Jamet  H.  WhiteUgge,  for  complainant. 

C  Q.  Frelinghuysen,  for  defendant. 

GoxE,  J.  The  bill  alleges  infringement  of  six  reissued  letters  pat- 
ent. The  claimd  in  oontroversy  are  as  follows:  Claim  4  of  Nol 
8,697,  claims  6  and  10  of  No.  8,674,  claims  1  and  6  of  No.  8,675, 
claim  1  of  No.  8,676,  claims  2  and  6  of  No.  8,688,  and  claim  8  ot  No^ 
8,689.  The  decision  of  Judge  Benbdiot  in  Hayes  r.  Seton,  12  Fan. 
Bep.  120,  disposes  of  all  these  claims  with  the  exception  of  claim  6 
gf  8,688,  and,  possibly,  claim  2  of  the  same  patent,  and  daim  6  of 
No.  8,675.  Reissue  No.  8,676  was  not  before  the  court  in  that  action.. 
As  to  the  other  claims  referred 'to  it  was  decided  either  that  they  were 
void  as  enlarging  the  scope  of  the  original  patent,  or  that  devices 
identically  or  substantially  similar  to  those  introduced  here  did  not 
infringe. 

It  is  urged  by  the  complainant  that,  as  to  one  of  the  patents  tA 
least,  the  drawings  then  before  the  court  were  defective,  and  that  th» 
evidence,  now  for  the  first  time  presented,  indicates  that  the  structures 
described  in  the  original  and  in  the  reissue  are  substantially  th& 
same.  For  this  reason,  and  others  similar  in  character,  the  court  ia 
urged  to  re-examine  the  questions  involved  without  reference  to  the 
fact  that  they  have  already  been  disposed  of  by  the  decision  in  the 
Seton  Case.  No  sufficient  reason  has  been  suggested  to  induce  the- 
court  to  adopt  this  course.  It  cannot  be  said  that  in  that  case  a  dif- 
ferent conclusion  would  have  been  reached  had  all  the  proof  now  pre- 
sented been  introduced.  It  is  not  enough  to  show  that  in  the  orig- 
inal drawings  and  specifications  the  disputed  structure  is  described. 
It  must  be  claimed  also.  Mani^'g  Co.  v.  Stamping  Co.  27  0.  G. 
1131.  The  claims  of  the  reissues  referred  to  alone  were  dealt  with, 
and  after  a  careful  examination  and  comparison  thereof  with  th& 
originals  a  construction  adverse  to  the  complainant  was  placed  upon 
them.  So  long  as  this  decision  is  undisturbed  by  the  only  tribunal 
which  has  a  right  to  review  it,  it  must  remain  the  law  governing  the 
case.  The  spectacle  of  one  court  overruling  or  reversing  another 
court  of  co-ordinate  jurisdiction,  in  the  same  circuit,  would  certainly 
be  an  anomalous  one.  It  would  be  without  precedent  and  would 
lead  to  inextricable  confusion.  The  examination  here  must,  there- 
fore, be  confined  to  claims  2  and  6  of  reissue  No.  8,688,  claim  6  of  re- 
issue No.  8,675,  and  claim  1  of  reissue  No.  8,676. 

Regarding  claim  2  of  reissue  No.  8,6S8,  Judge  Bekediot  says : 

"I  am  unable,  therefore,  upon  the  testimony,  to  find  that  this  claim  has 
been  infringed,  unless  it  be  held  that  the  constraction  of  the  gutters  so  as  to 
keep  them  under  cover  of  tlie  bases  is  not  an  essential  feature  of  the  inven- 
tion. But  if  it  be  so  held,  then  I  must  hold  the  claim  void  for  want  of  nov- 
elty." 

In  the  case'  at  bar  the  complainant  in  his  testimony  mentions  no 
infringing  device,  and  there  are  no  such  devices  opposite  the  marginal 
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Nos.  23  and  M.  Upon  the  argument,  however,  other  devices  else- 
where  represented  were  pointed  out,  which,  it  was  insisted,  contained 
all  the  elements  covered  by  the  claim. 

With  the  claim  oonstraed  as  above  I  am  anable  to  find  any  testi- 
mony sufficiently  definite  and  certain  to  base  thereon  a  finding  that 
the  defendant  has  infringed. 

Claim  6  of  this  reissue  is  clearly  void  as  an  expansion  of  the  original 
patent.  The  movable  sashes  sought  to  be  secured  are  not  even  men- 
tioned in  the  claims  of  the  original. 

Of  claim  6  of  the  reissue  No.  8,675,  Judge  iJENBDicr  says: 

"Tbe  subject-matter  of  the  sixth  claim  of  this  reissue  is  not  found  in  the 
structures  claimed  to  be  infringing  structures.  In  those  structures  there  is 
but  one  set  of  openings,  and  those  from  the  gutter  direcUy  to  the  outside." 

The  claim  is  as  follows : 

"(6)  In  the  base  or  base-frame  of  a  metallic  skylight,  the  combination  of 
outlet«perture8,/and  g,  arranged  to  break-joint,  as  it  were,  or  form  an  in- 
direct escape  for  the  water  accumulating  in  the  bar-gutters,  co,  and  base-gut- 
ter, C,  witliout  permitting  the  passage  inward  of  wind,  dust,  rain,  snow,  etc., 
substantially  as  described  and  set  forth." 

I  have  looked  carefully  through  the  proofs  to  find  any  satisfactory 
evidence^of  infringement.  The  complainant  testified  that  in  some  of 
the  structures  which  he  examined  the  apertures  were  directly  oppo- 
site each  other,  and  he  was  not  sure  that  this  was  not  true  of  all. 
The  witness  Campbell  testified  positively  that  he  found  none  that  were 
not  direct.  As  the  break  joint  or  indirect  escape  is  an  essential  ele- 
ment of  this  claim  it  cannot  be  said  that  one  who  uses  a  direct  escape 
with  the  openings  opposite  each  other  is  an  infringer. 

Claim  1  of  reissue  No.  8,676  is  as  follows: 

"(1)  The  combination  of  an  internal  angle-piece  having  one  or  more  later- 
ally extending  flanges,  ribs,  or  wings  with  a  sheet-metal  bar  or  casing,  rasen- 
tially  as  and  for  tbe  purposes  described  and  set  forth." 

If  this  claim  is  construed  to  cover  the  device  shown  in  the  drawing 
attached  to  the  patent  and  described  in  the  specification  it  must  be 
said  that  the  defendant  does  not  infringe.  His  bar  is  flat  apon  the 
top.  The  upper  edges  are  not  bent  upward  in  juxtaposition  to  each 
other.  There  is  no  cap  plate.  There  is  no  metal  cap  at  the  bottom. 
It  is  said  that  the  cap  at  the  bottom  is  not  part  of  the  invention,  but 
it  will  be  observed  that  there  would  be  nothing  to  hold  together  the 
two  pieces  of  the  bar,  as  shown  in  the  drawing,  if  the  cap-plate  to 
which  the  bar  is  riveted  and  the  metal  cap  at  the  bottom  were  both 
omitted.  The  defendant  uses  neither.  If,  on  the  contrary,  the  claim 
is  construed  to  cover  broadly  the  combination  of  an  angle-piece  hav- 
ing two  laterally  extending  flanges  inclosed  in  a  sheet-m^tal  bar,  it 
must  be  held  void  for  want  of  novelty. 

For  these  reasons  the  bill  is  dismissed,  with  costs. 
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Thaybb  v.  Habt,  Jr.,  ana  others. 
{fiirouU  (hurt,  8.  D.  Nme  York.    Jane,  1884.) 

Patknt  Law— PBHm  Patbnt— Prior  Intibhtion— BtmDEw  of  Proof. 

Where  the  defendant,  In  an  infrinffment  suit,  proves  that  he  invented  the 
patented  device  before  the  date  of  the  plaintifl  s  application,  the  burden  is 
transferred  to  the  plaintifl  to  satisfy  the  court  bejtdnd  a  reasonable  doubt  that 
he  first  conceived  the  invention. 

In  Equity. 

Josiah  P.  Fiteh,  for  complainant. 

Frederic  H.  Betts  and  C.  Wyllya  Belts,  for  defendants. 

CoxE,  J.  The  complainant  is  the  owner  of  letters  patent  No.  202,- 
673,  dated  April  23, 1878,  for  an  "improvement  in  neck-tie  shields." 
The  application  was  filed  December  20,  1877.  The  defendants  are 
owners  of  letters  patent  No.  220,610,  dated  October  14,  1879,  for  a 
similar  invention.  Their  application  was  filed  August  28,  1879. 
Both  patents  are  designed  to  secure  a  pin  formed  with  a  shoulder, 
and  so  constructed  that  it  may  be  conveniently  and  firmly  attached  to 
a  neck-tie  shield  without  using  any  device  for  the  purpose  of  fasten- 
ing except  the  pin  itself.  The  only  difference  so  far  as  the  pin  in 
question  is  concerned,  irrespective  of  the  method  of  attaching  it,  is, 
that  in  complainant's  device  the  upper  end  of  the  pin  is  turned  away 
from  the  point,  and  in  defendant's  it  is  turned  towards  the  point. 
The  principal  controversy  relates,  therefore,  to  the  question  of  prior 
invention.  The  complainant's  patent  antedating  the  defendants',  it 
was  incumbent  upon  them  to  prove  beyond  a  reasonable  doubt  that 
theirs  was  the  prior  invention.  This  they  have  done  by  proof  so  pos- 
itive that  the  complainant's  counsel  conceded  on  the  argument  that 
the  date  of  their  invention  was  January  15,  1877;  11  months  prior 
to  the  filing  of  the  complainant's  application.  This  date  being  fixed 
the  burden  was  transferred  to  the  complainant  to  satisfy  the  court 
by  proof  as  convincing  as  that  required  of  the  defendant  that  his 
invention  preceded  theirs.  The  rule  in  such  cases  is  very  strict.  It 
is  so  easy  to  fabricate  or  color  evidence  of  prior  invention  and  so 
difficult  to  contradict  it,  that  proof  has  been  required  which  does  not 
admit  of  reasonable  doubt.  Where  interests  so  vital  are  at  stake, 
where  intervening  years  have  made  perfect  accuracy  well  nigh  im- 
possible, where  an  event,  not  deemed  important  at  the  time,  has 
been  crowded  from  the  memory  and  obscured  by  the  ever  varying 
incidents  .of  an  active  life,  it  is  not  diffioalt  to  imagine  that  even  an 
honest  man  may  be  led  erroneously  to  persuade  himself  that  the  fact 
accords  with  his  inclination  concerning  it. 

The  evidence  of  prior  invention  is  usually  entirely  within  the  con- 
trol of  the  party  asserting  it,  and  so  wide  is  the  opportunity  for  de- 
ception, artifice,  or  mistake,  that  the  authorities  are  almost  upani- 
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mooB  in  holding  that  it  must  be  established  by  proof  clear,  positive 
and  unequivocal;  nothing  mast  be  left  to  speculation  or  conjecture. 
In  Coffin  V.  Ogden,  18  Wall.  120,  Mr.  Justice  Swatnk  says : 

"The  invention  or  discovery  relied  upon  as  a  defense,  must  liave  been  com- 
plete, and  capable  of  producing  the  result  sought  to  be  accomplished;  and  this 
must  be  shown  by  the  defendant.  The  burden  of  proof  rests  upon  bira,  and 
every  reasonable  doubt  should  be.resolved  against  him." 

In  Webater  Loom  Co.  7.  Higgitu,  4  Ban.  &  A.  88,  the  court  (at 
page  98)  says : 

"The  burden  of  proof  rests  upon  the  defendants,  to  show,  beyond  a  fair 
doubt,  the  prior  knowledge  and  use  set  up;  but,  where  they  have  sustained 
that  burden  by  showing  such  knowledge  and  use  prior  to  the  patent,  the  bur- 
den of  showing  the  still  prior  invention  claimed,  by  at  least  a  fair  balance  of 
proof,  must  rest  upon  the  plaintiff." 

In  Wood  V.  Cleveland  Rolling-mill  Co.  4  Fish.  650,  the  court,  re- 
ferring to  the  witnesses  called  to  establish  prior  invention,  says,  at 
page  559: 

"Their  imagination  is  wrought  upon  by  the  influences  to  which  their  minds 
are  subjected,  and  beclouds  their  memory.  When  the  defense  is  made,  it  is 
the  duty  of  courts  and  juries  to  gi  ve  it  effect.  But  such  testimony  should  be 
weighed  with  care,  and  the  defense  allowed  to  prevail  only  where  the  evi- 
dence is  such  as  to  leave  no  room  for  a  reasonable  doubt  upon  the  subject." 

In  Howe  v.  Underwood,  1  Fish.  160,  Judge  Spraoue,  at  page  175, 
says: 

"How  invariable  is  it  that  after  a  great  invention  has  l>een  brought  before 
the  world,  has  become  known  to  the  public,  and  put  in  form  to  be  useful, 
that  people  start  up  in  various  places  and  declare  that  they  invented  the  same 
thing  before.  After  having  seen  what  has  l)een  done,  the  mind  is  very  apt 
to  blend  subsequent  information  with  prior  recollections,  and  confuse  tbem 
together.    Prophecy  after  the  event  is  easy  prophecy." 

Within  the  rule  thus  established  the  question  to  be  answered  here 
is:  Has  complainant  satisfied  the  court  beyond  a  reasonable  doubt 
that  be  conceived  his  invention  prior  to  January  15,  1877?  After 
making  every  allowance  for  the  inexperience  of  some  of  complainant's 
witnesses,  several  of  them  being  young  women  called  for  the  first 
time  to  the  witness  stand,  it  must  be  said  that  his  evidence  is  involved 
in  such  contradiction,  uncertainty  and  confusion  that  he  has  failed 
to  bring  himself  within  the  rule  above  adverted  to.  The  complainant 
fixes  the  middle  of  October,  1876,  as  the  time  of  his  invention.  The 
circumstances  which,  among  others,  lead  him  to  do  so,  are  as  follows :' 
During  his  absence  at  the  centennial  exhibition  in  October,  on  which 
occasion  his  wife  and  child  accompanied  him,  the  firm  of  Hubbs  & 
Klein  left  an  order  with  his  forewoman  for  five  gross  of  "Chancellor 
shields"  with  pins  attached.  On  his  return,  in  order  to  avoid  the  ex- 
pense of  purchasing  the  pins  then  in  the  market,  he  commenced  ex- 
perimenting with  a  common  pin  and  in  connection  with  Albert  M. 
Smith  succeeded  in  making  the  patented  invention.  A  shield  and 
pin  precisely  like  the  defendants'  device,  alleged  to  have  been  made 
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shortly  after  this  time,  was  produced  in  evidence.  In  the  latter  part 
of  the  same  month  or  early  in  November  another  order  for  similar 
shields  and  pins  was  filled  for  the  same  firm,  and  also  one  for  Anson 
Pitcher,  of  Boston.  The  pliers  and  other  tools  used  in  bending  and 
fastening  the  pins  and  a  memorandum  book  of  one  of  the  workwomen 
in  which  appears  an  entry  in  complainant's  handwriting,  under  date 
of  October  28,  1876,  alleged  to  refer  to  the  "Chancellor  shields"  in 
question,  were  also  exhibited  to  the  court. 

The  witnesses  are  further  enabled  to  locate  the  date  of  the  inven- 
tion by  the  circumstances, — First,  that  it  occurred  a  short  time  prior 
to  complainant's  removal  of  bis  place  of  business  from  Walker  street 
io  Center  street,  and  very  soon  after  some  fans,  known  as  "Centen- 
nial fans,"  were  finished.  Though  these  are  the  salient  features, 
there  are  several  other  circumstances  which  tend  to  corroborate  the 
complainant  in  fixing  upon  October,  1876,  as  the  time  when  the  idea 
of  the  patented  pin  first  entered  his  mind.  But  the  defendants  have 
succeeded  in  contradicting  or  casting  suspicion  upon  each  one  of  the 
principal  transactions  which  the  complainant  has  grouped  around  his 
invention  as  forming  the  data  by  which  he  locates  the  time.  It  is 
shown,  for  instance,  that  be  visited  the  exhibition  at  Philadelphia 
with  his  wife  and  child  in  August  and  not  in  October.  It  must,  there- 
fore, be  said  either  that  the  invention  was  not  immediately  after  that 
visit  or  that  it  was  not  in  October,  and  it  is  difficult  to  reconcile  either 
conclusion  with  the  other  testimony.  Being  recalled  the  complain- 
ant testified  that  he  again  visited  Philadelphia  in  October,  but  he 
went  alone  and  was  there  but  a  single  day.  This  could  hardly  have 
been  the  occasion  referred  to  by  the  witness  Cordelia  White,  as  her 
recollection  relates  to  the  former  rather  than  the  latter  visit. 

The  defendant  also  offered  evidence  proving  or  tending  to  prove 
the  following  facts :  That  although  Hubbs  &  Klein  were  associated 
together  in  business  no  partnership  between  them  ever  existed;  that 
"the  October  order  referred  to  was  never  given  and  no  entry  thereof 
appears  upon  complainant's  books  for  1876,  notwithstanding  the  fact 
that  it  is  alleged  to  have  been  given  in  circumstances  which  would 
ordinarily  require  an  entry  to  be  made.  Indeed,  no  mention  is  made 
in  the  ledger  of  1876  of  Hubbs  &  Elein,  either  as  a  firm  or  as  indi- 
viduals, and  there  is  no  entry,  either  that  year  or  the  next,  of  which 
it  can  be  positively  asserted  that  reference  is  made  to  the  patented 
pin.  The  books  do  show,  however,  that  for  a  year  and  more  after  the 
alleged  invention  of  this  cheap  and  simple  device  the  complainant 
purchased  of  the  defendant  Hart  large  quantities  of  a  mu(^  more  ex- 
pensive pin,  and  a  few  days  before  he  bought  25  gross  of  "barrel 
pins"  and  a  pair  of  pliers  for  attaching  them  to  the  shields.  There 
are  circumstances  which  strongly  connect  these  pliers  with  the  pair 
produced  by  the  complainant. 

No  satisfactory  evidence  is  offered  that  the  shields  sent  to  AnsOn 
Pitcher  had  pins  of  any  kind  attached. 
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The  proof  leaves  little  room  for  donbt  that  the  removal  to  Center 
street  did  not  take  place  until  November,  1877.  In  addition  to  com- 
plainant's letter  pointing  to  this  date,  bills  emanating  from  bis  es- 
tablishment are  produced,  dated  from  Walker  street  as  late  as  Octo- 
ber 13,  1877,  and  from  Center  street  November  10,  1877.  There  is 
certainly  a  strong  presumption,  in  the  absence  of  direct  proof,  that  in 
October  the  complainant  was  at  Walker  street  and  in  November  at 
Center  street. 

These  cironmstances,  taken  in  connection  with  the  testimony  that 
the  invention  was  conceived  jnst  before  removing,  and  that  the  pat- 
ented pin  was  first  manufactured  after  the  removal,  furnish  very 
persuasive  evidence  that  the  invention  was  in  the  fall  of  1877  instead 
of  the  fall  of  1876.  The  witnesses  were  testifying  to  events  which 
took  place  six  and  seven  years  before.  They  certainly  are  mistaken 
as  to  some  of  them.  Why  may  they  not,  without  any  wrongful  intent, 
have  mistaken  the  year  also? 

It  is  not  thought  necessary  to  enter  npon  a  more  extended  review 
of  the  evidence,  which  is  very  voluminous  and  is  discussed  with  great 
care  and  elaboration  upon  the  briefs  presented.  It  is  enough  to  say 
that  no  one  of  the  principal'circumstances  reUed  on  by  the  complain- 
ant is  free  from  perplexity;  either  its  own  date  is  uncertain  or  there  is 
difficulty  in  connecting  it  with  the  invention.  It  would  be  idle  to 
assert  that  all  this  does  not  create  the  doubt  which  the  authorities 
hold  must  be  absent  from  the  mind  of  the  court. 

The  result  has  been  reached  without  reference  to  the  declarations 
or  admissions  of  the  joint  inventor  Albert  M.  Smith,  either  in  writ- 
ing or  otherwise. 

It  follows  that  the  bill  must  be  dismissed,  with  costs. 


Habt,  Jr.,  and  others  v.  Thayer. 
'(Xreuit  Court,  3.  B.  Nm  York.    June,  1884.) 
Points  in  dispute  decided  in  preceding  case  of  Thayer  t.  Hart. 

In  Equity. 

Frederic  H.  Belts  and  C.  Wylly$  Belts,  for  oomplalnants. 

Josiah  P.  Fitch,  for  defendant. 

CoxB,  J.  This  action  involves  the  same  patents  examined  in  Thayer 
T.  Hart,  ante,  693.  Infringement  is  admitted,  and  the  question  of 
prior  invention  alone  is  involved.  The  result  reached  in  that  action 
disposes  of  this  also. 

There  should  be  a  decree  for  an  injunction  and  an  acooant,  with 
costs. 
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RuMSgy  and  others  v.  Buck.* 
{fHrcuU  Court,  B.  D.  MUaouH.   Hay  30,  1884.) 

L  Patbiits— AssreiroBS  Estoffbd  fbou  DisFUTraa  YALroiTT. 

A.,  B.,  and  0.,  who  were  tenants  in  common  of  an  interest  in  a  patent  on 
drilling  clamps,  obtained  another  patent  for  an  improvement  in  such  clamps. 
Thereafter  O.  transferred  his  interest  in  the  former  patent  to  A.  and  B.,  and 
they  transferred  their  interest  in  the  latter  patent  to  him,  and  hts  heirs  and 
assigna,  to  hold  and  enjoy  the  benefit  thereof  during  the  period  for  which  the 
letters  had  been  granted.  And  they  agreed  with  C.  upon  the  price  which  each 
<rf  the  parties  was  to  charge  for  the  clamps  to  be  manufactured  under  their 
respective  patents.  In  a  suit  subsequently  brought  by  A.,  B.,  and  another  to 
enjoin  the  manufacture  and  sale  of  clamps  under  O.'s  patent,  lield,  that  A. 
and  B.  are  estopped  from  claiming  that  their  patent  is  infringed  by  clamps 
manufactured  under  C.'s  patent, 

2.  SAUB— lUPBOVBUBRT  IS  OlAMFS  FOB  HoliDIKa  RATOHBT-DaiUiS  FOR  DRII.1,- 

iNa  Railboao  Kaiu. 

Letters  patent  granted  Louis  Beland,  January  16, 1877,  No.  186,225,  for  an 
improvement  in  clamps  for  holding  ratchet-drills  for  drilling  railroad  rails,  held, 
not  infringed  by  clamps  manufactured  under  letters  patent  g^nted  Flavius  J. 
Underwood,  Andrew  Warren,  and  Perrin  G.  March,  July  9, 1878,  Mo.  205,927, 
for  an  improvement  in  railroad  track-drills. 

In  Equity.  Salt  for  the  infringement  of  a  patent  lor  an  improve- 
ment in  drilling  olatnps  for  drilling  railroad  rails. 

Parkinson  A  Parkinson,  for  complainants. 

George  M.  Stewart  and  Britten  A.  Hill,  for  defendants. 

Treat,  J.,  {orally.)  It  appears  from  the  bill  that  complainants  War- 
ren and  March  derive  title  to  the  patent,  which  it  is  alleged  has  been 
infringed,  through  Flavius  J.  Underwood,  and  the  complainant  Ram- 
sey derives  his  title  direct  from  the  patentee,  Beland.  From  the  aver- 
ments of  the  bill  and  answer,  which  were  supported  by  the  evidence, 
it  appears  that  in  September,  1877,  Beland,  the  patentee,  under  whom 
complainants  claim  title,  leased  or  assigned  his  patent  to  Flavius  J. 
Underwood,  for  a  period  of  17  years  from  its  date,  subject  to  a  royalty 
of  two  dollars  for  each  track-drill  manufactured  by  Underwood.  Sub- 
sequently.  Underwood  assigned  to  Perrin  Q.  March,  one  of  the  com- 
plainants, one-third  of  the  interest  he  had  thus  acquired,  and  to 
Andrew  Warren  another  third,  and  the  three  added  to  this  tenancy 
in  common  of  the  patent  a  copartnership  to  operate  under  it.  Dar- 
ing the  existence  of  this  copartnership,  Underwood  invented  another 
track-drill,  and,  by  agreement  with  his  copartners,  secured  a  patent 
on  the  same  on  the  twentieth  of  April,  1878,  which  is  numbered  205,- 
927,  and  is  the  one  ander  which  the  defendant  in  this  case  is  oper- 
ating. This  patent  was  issued  to  Perrin  G.  March,  Andrew  Warren, 
and  Flavins  J.  Underwood.  In  November,  1878,  the  copartnership 
between  Underwood,  March,  and  Warren  was  dissolved  by  mutual  con- 
sent, and  the  agreement  of  dissolution  was  such  that  Underwood 
transferred  to  them  jointly  the  remaining  interest  which  he  held  in 

'Heported  by  BenJ.  F.  Rex,  ISsq.,  of  the  8t.  Louis  bar. 
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the  Beland  patent,  and  Warren  and  Marcli  transferred  to  Underwood 
their  interest  in  the  patent  No.  205,927.  This  is  a  fall  and  abso- 
lute  assignment  of  the  interest  of  March  and  Warren  to  Underwood, 
his  heirs  and  assigns.  On  the  sixteenth  day  of  November,  1878,  War- 
ren and  March,  then  lessees  of  the  Beland  patent,  and  Underwood, 
as  sole  owner  of  his  own  patent,  entered  into  an  agreement  as  to  the 
price  which  should  be  charged  for  drills  which  they  were  respectivly 
to  manufacture  under  the  two  patents.  Thereafter,  on  the  twenty- 
fifth  of  February,  1881,  Beland  assigned  the  interest  remaining  to 
him  in  his  patent  to  Bumsey.  Whether  this  transfer  was  made  to 
Bumsey  for  his  benefit,  or  was  merely  colorable,  and  for  the  benefit 
of  Warren  and  March,  is  a  question  apon  which  there  was  evidence 
both  ways.  The  defendants  claimed  that  the  eridence  established 
the  latter  statd  of  facts  conclusively. 

It  is  now  claimed  by  the  complainants  that  clamp-drills  manafac- 
tnred  ander  the  Underwood  patent  infringe  the  Beland  patent,  and 
they  ask  for  an  injunction  to  restrain  their  manufacture  and  sale, 
and  for  an  account. 

Under  this  state  of  facts,  the  defendants  insisted,  among  other 
things,  that  complainants  Warren  and  March  were  estopped  from 
claiming  that  drills  manufactured  under  the  Underwood  patent.  No. 
205,927,  are  in  infringement  of  the  Beland  patent,  and  that  in  any 
event  the  Underwood  patent  does  not  infringe  the  Beland  patent. 
The  Beland  patent  is  a  combination  consisting  of  the  following  parts : 
An  open  rectangular  iron  or  steel  frame,  at  the  open  end  of  which  the 
side  bars  are  bent  at  their  ends,  so  as  to  engage  the  lower  outer  flange 
of  the  rail,  and  are  offset  so  as  to  adapt  the  ratcbet-drill  to  the  proper 
position  for  use.  The  side  of  this  rectangle,  opposite  the  rail  to  be 
treated,  or  the  open  side,  consists  of  two  parallel  bars,  between  which 
a  flanged  nut  is  placed,  and  so  adjusted  as  to  slide  between  these 
parallel  bars  at  will.  This  nut  is  bored  and  threaded  to  receive  and 
hold  a  screw,  which  is  to  be  so  operated  as  to  furnish  the  motive 
power  of  the  drill  when  in  operation.  This  feed-screw  has  a  band 
wheel  or  lever  attached  at  the  outer  end,  by  means  of  which  the  mo- 
tive power  is  communicated  to  the  drill.  The  inner  end  of  this  drill 
is  made  concave  to  receive  the  outer  end  of  a  rachet-drill.  When 
thus  connected,  this  screw  may  be  turned  by  the  hand  when  the  drill 
is  being  operated,  and  the  drill  projected  forward  as  rapidly  as  nec- 
essary, until  it  has  pierced  the  rail.  Inasmuch  as  the  drill  must  re- 
ceive its  motive  power  from  this  feed-screw,  when  held  by  this  nut,  it 
becomes  indispensable  to  this  patent  that  the  nut  which  holds  this 
screw  shall  be  held  flrmly  in  position,  so  as  to  enable  the  screw  to 
force  the  drill  forward,  and  this  nut  must  be  so  held  that  it  can  carry 
and  permit  the  operation  of  the  feed-screw  through  its  center.  For 
this  reason  the  nut  is  placed  between  and  held  by  parallel  bars.  The 
machine  is  operated  by  working  the  ratchet-drill  with  one  hand,  and 
the  feed-screw  with  the  other.     No  one  of  the  parts  is  claimed  aa 
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new,  bnt  combination  of  all  these  parts  alone  is  secured  by  the  patent. 

The  Underwood  patent,  No.  205,927,  has  the  open  rectan^^alar  iron 
or  steel  frame,  with  the  ends  of  the  sides  which  approach  the  rail  so 
bent  as  to  engage  the  lower  and  outer  flange.  On  the  side  opposite 
the  rail  to  be  pierced,  and  iindemeath  the  single  bar  which  forms  that 
side  of  the  rectangle,  is  a  bail  so  attached  to  the  frame  as  to  swing 
oat  and  enable  the  frame  to  become  firmly  attached  to  the  rail,  and 
to  hold  the  frame  in  position  while  the  drill  is  in  use. 

In  place  of  the  parallel  bars  made  necessary  in  the  Beland  patent, 
there  is  here  a  single  bar,  which  forms  this  side  of  the  rectangle.  On 
this  bar  a  mortised  center-piece  is  placed,  and  made  to  slide  upon 
the  bar,  and  is  held  rigidly  in  position  by  a  key  or  set-screw.  On 
the  inside  of  this  center-piece  is  a  ooanter-sink  or  hole  to  receive  the 
center  of  the  ratchet-drill.  This  center-piece  is  moved  along  this 
single  bar  to  the  place  opposite  the  hole  to  be  drilled  in  the  raU  and ' 
then  made  fast,  and  the  ratchet-drill  applied.  In  this  device  the  mo- 
tive power  which  is  communicated  to  the  drill  is  in  the  drill  itself; 
that  is,  to  the  frame  adjusted,  as  described,  the  ordinary  ratchet-drill 
is  applied,  which  has  its  own  motive  power.  Besides  omitting  the 
parallel  bars  and  the  nnt  holding  the  feed-screw,  the  Underwood  pat- 
ent has  added  the  bail  and  the  device  for  holding  the  support  of  the 
drill  fast;  that  is,  the  set-sci«w or  key.  Thas  the  combination  found 
in  the  Beland  patent  is  not  fonnd  in  the  Underwood  patent. 

I  dismiss  this  bill  on  two  grounds :  First,  that  the  parties  plaintiff 
here — two  of  the  three,  at  least — are  estopped.  Second,  that  there 
is  no  infringement. 


Davis  Ihpsovkd  Wbouqht  Ibon  Waoon  WHxsii  Co.  v.  Davis 
WaouGHT  Iboh  Waoom  Co. 

(Cireuit  Court,  N.  D.  Nea  York.    June  21, 1884.) 

1.  Patent  Law — Lkoal  Titlk  as  Opposed  to  Equitable— Noticb. 

The  legal  title  to  a  patent  wilt  prevail  over  the  equitable  title,  unlem  the 
rights  of  the  holder  of  the  legal  title  were  acquired  with  aotlce  of  the  equities 
of  the  party  in  whom  the  equitable  title  is. 

2.  Cobpobation— Effect  of  Knowledos  of  Htooxhoij>er8. 

A  corporation  is  not  affected  with  notice  of  facts  because  some  of  the  pro- 
moters who  organized  the  corporation  had  knowledge  of  the  facts,  or  because 
some  of  its  stockholders  bad  notice. 

3.  Same— i'nEsuMPTioN  of  Knowledoe. 

A  corporation  is  charged  with  notice  of  facts  known  to  a  director  who  is  an 
active  a.eenl  of  the  corporation  in  the  transaction  affected  by  his  knowledge, 
although  he  acquired  his  knowledge  unofficially. 

4.  Same— Knowledoe  of  OpFfCBRs  or  Aoemts. 

A  corporation  is  not  charged  with  notice  of  facts  known  to  its  officer  or  agent 
in  a  transaction  between  him  and  the  corporation  in  whicti  he  ia  acting  for 
himself  and  not  for  the  corporation. 
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In  Equity. 

R.  H.  Dmll,  C.  H.  Duell,  aadO.  W,  Hey,  for  complainam. 

John  A.  Reynolds,  for  defendant. 

WaUi&ob,  3.  The  defendant  relies  upon  its  equitable  title  to  the 
patents  in  suit  to  defeat  the  oomplainant's  bill.  The  complainaut  has 
the  legal  title  to  the  patents,  having  taken  not  only  an  assignment  of 
the  inventions  from  the  Messrs.  Davis,  who  were  the  inventors,  but  also 
the  statutory  title,  the  letters  patent  being  issued  to  the  complainant. 
The  defendant  claims  to  have  succeeded  to  the  rights  of  the  Davis 
Iron  Wheel  Company,  under  an  agreement  made  by  that  company 
with  the  Davises,  by  the  terms  of  which  the  Davises  covenanted  to 
apply  in  the  name  of  that  corporation,  its  assigns  or  successors,  for 
all  patents  for  any  improvements  they  might  invent  in  iron  wagons 
or  any  wheeled  vehicle,  or  any  parts  thereof,  and  to  transfer  any  such 
'patents  which  they  might  procure  to  the  company,  its  successors  or 
assigns.  The  patents  in  suit  are  for  inventions  made  by  the  Davises 
after  this  agreement  was  executed. 

As  the  complainant  has  acquired  the  legal  title  to  the  patents,  its 
title  must  prevail  over  the  equitable  title  of  the  defendant,  unless  the 
oomplainant's  rights  were  acquired  with  notipe  of  the  equities  of  the 
defendant. 

Actual  notice  of  these  equities  is  not  shown,  but  the  defendant 
contends  that  the  complainant  is  chargeable  with  constructive  no- 
tice. The  defendant  was  incorporated  after  the  execution  of  the 
agreement  between  the  Davises  and  the  Davis  Iron  Wheel  Company, 
and  the  Davises  were  two  of  the  five  incorporators.  They  were  also 
two  of  its  five  directors  when  they  assigned  to  it  the  inventions 
patented,  and  when  the  letters  patent  were  issued  to  it.  The  cir- 
cumstance that  the  Davises  were  promoters  or  associates  with  others 
in  forming  the  corporation  is  not  material.  A  corporation  can  have 
no  agents  until  it  is  brought  into  existence,  and  after  that  it  acts 
and  becomes  obligated  only  throngh  the  instr  a  mentality  of  its  au- 
thorized representatives.  Stockholders  cannot  bind  it  except  by  their 
action  at  corporate  meetings,  and  it  is  undoubted  law  that  notice 
to  individual  stockholders  is  not  notice  to  the  corporation,. and  their 
knowledge  of  facts  is  not  notice  of  them  to  the  corporation.  In 
re  Carews  Act,  31  Beav.  39;  Union  Canal  Co.  v.  Loyd,  4  Watts  & 
S.  393;  Fairfield  Turnpike  Co.  v.  Thorp,  13  Conn.  182;  The  Ad- 
miral, 8  Law  Eep.  (N.  S.)  Mass.  91.  Instances  may  occur  where 
associates  combine  together  to  create  a  paper  corporation,  as  a  form 
or  shield  to  cover  a  partnership  or  joint  venture,  and  where  the  stock- 
holders are  partners  in  intention.  The  liberal  facilities  offered  by  the 
statutes  of  many  of  our  states  for  organizing  such  corporations  are 
undoubtedly  often  utilized  by  those  whose  only  object  is  to  escape 
liability  as  partners  by  calling  themselves  stockholders  or  directors. 
Where  such  a  concern  is  formed,  a  court  of  equity  might  treat  the 
associates  as  partners  in  fact,  disregard  the  fiction  of  a  corporate  re- 
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lation  between  them,  and  snbjeot  the  title  of  the  property  transferred 
to  it  by  the  promoters  to  any  equities  whiob  might  have  existed  as 
against  them.     If  it  had  been  shown  here  that  the  Davises  formed 
the  corporation  for  the  pnrpose  of  transferring  to  it  the  inventions 
and  patents  which  they  were  in  equity  obligated  to  transfer  to  another 
corporation,  and  that  they  contributed  the  capital  and  were  the  only 
persons  having  a  substantial  interest  in  the  corporation,  it  might  be 
successfully  urged  that  the  corporation  would  stand  in  no  better 
position  than  theirs.     Nothing  of  this,  however,  is  in  the  proofs;  and, 
in  the  absence  of  evidence,  the  court  cannot  assume  that  those  per- 
sons who  have  been  associated  with  the  Davises  as  corporators  and 
stockholders  have  i^ot  the  ordinary  rights  and  interests  of  stockholders. 
The  question  remains  whether  the  complainant  is  charged  with  con- 
structive notice  of  the  defendant's  rights  because  the  Davises  were 
directors  of  the  complainant  at  the  time  it  acquired  its  interest  in  the 
inventions,  and  when  the  letters  patent  yere  issued  to  it.    The  author- 
ities do  not  agree  whether  a  corporation  is  to  be  held  cognizant  of  facts 
which  have  come  to  the  knowledge  of  an  officer  or  director  unofficially; 
but  the  better  opinion  would  seem  to  be  that  if  the  officer  or  director 
is  an  active  agent  of  the  corporation  in  the  transaction  affected  by  his 
knowledge,  it  is  not  material  how  or  when  he  acquired  his  informa- 
tion.   There  is  no  evidence  here  to  show  what  took  place  between  thS' 
Davises  and  the  other  directors  or  officers  of  the  complainant  in  regard 
to  the  purchase  of  the  inventions,  or  whether  the  Davises  took  any, 
official  part  in  the  transaction  which  resulted  in  the  issuing  of  the 
letters  patent  to  complainant.     The  defendant  relies  on  the  mere 
fact  that  they  were  directors  when  the  corporation  derived  its  title, 
and  insists  that  this  circumstance  alone  is  notice  to  the  corporation 
of  the  infirmity  of  the  title  it  obtained.     This  is  not  enough.    It  can- 
not be  assumed  that  they  participated  as  directors  when  they  were 
representing  their  own  interests  as  parties  contracting  with  the  cor- 
poration ;  and  it  would  be  most  unreasonable  to  charge  the  corpora- 
tion with  notice  of  facts  within  their  knowledge,  but  which  it  was  not 
for  their  interest  to  communicate  to  the  officers  or  to  their  co-directors. 
They  were  selling  to  the  complainant  what  they  had  already  sold  to 
another,  and,  if  they  had  communicated  the  facts,  the  corporation 
would  have  purchased  only  a  worthless  title.    If  they  had  imparted 
their  knowledge  to  the  other  directors  or  officers  they  would  havel  de- 
feated the  object  in  view.    The  general  rule  which  charges  a  principal 
with  the  knowledge  of  his  agent  is  founded  on  the  presumption  that 
the  agent  will  communicate  what  it  is  his  principal's  interest  to  know 
and  the  agent's  duty  to  impart,    in  the  language  of  Mr.  Justice  Bbad- 
LEY,  the  rule  "is  based  on  the  principle  of  law  that  it  in  the  agent's 
duty  to  communicate  to  his  principal  the  knowledge  which  he  has 
respecting  the  subject-matter  of  the  negotiation,  and  the  presumption 
ihat  he  will  perform  that  duty."    The  Distilled  Spiritg,  11  Wall.  367. 
The  rule  has  no  application  when  an  agent  divests  himself  of  his  fidu- 
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oiary  eharaoter  and  becomes  a  contracting  party  with  bis  prmefpal, 
because  there  is  no  reason  to  presume  that  he  will  impart  informa- 
tion which  it  is  for  his  interest  to  suppress.  "When  a  man  is  about 
to  commit  a  fraud  it  is  to  be  presumed  that  he  will  not  disclose  that 
circumstance  to  his  colleagues."  Kennedy  v.  Oreen,  8  Mylne  &  K.  699. 
Accordingly,  it  has  been  repeatedly  adjudged  that  a  corporation  will 
not  be  charged  by  the  knowledge  of  a  director  in  a  transaction  in  which 
the  director  is  acting  for  himself,  because  he  represents  his  own  in- 
terests, and  not  those  of  the  corporation.  Com.  Bank  v.  Canningham, 
24  Pick.  370,  376;  Housatonic  dt  Lee  Bank*  t.  Martin,  1  Mete.  308; 
Winchester  v.  Bait,  d  S.R.Co.A^  Md.  389;  Seneca  Co.  Bank  v.  Neon, 
5  Denio,  337;  La  Farge  Fire  hu.  Co.  v.  BeU,  33  Barb.  54;  TerreU 
V.  Branch  Bank  of  Mobile,  13  Ala.  502. 

As  the  defendant  has  failed  to  show  that  the  complainant's  title  is 
affected  by  notice  of  the  facts  upon  which  the  defendant's  equities  rest, 
the  complainant  is  entitled  to  a  decree. 


Thb  E.  B.  Ward,  Jr. 
OtrevU  Court,  E.  D.  Lovislana.    June  6,  I8H. 

1.  Mabikx  Tort— Liabiutt  of  Ship — Nbouoenob  of  Pkllow-Skrvakt. 

In  the  admiralty,  no  more  than  elsewhere,  shoald  the  owner,  without  fault 
himself,  be  held  as  a  general  warrantor  of  the  competency  of  any  of  his  servants 
to  the  others,  all  alike  engaged  in  the  common  employment  of  navigating  the 
ship.  _  .  — 

a.  Saicu — OoirrRrBTJTORT  Keoliobscb.  ' 

Nor  in  the  admiralty  should  one,  as  a  general  mis,  be  compensated  In  dam- 
ages who  has,  by  hla  own  fault,  contributed  to  bring  about  hisown  injury.  The 
Wanderer,  ante,  140,  distinguished. 

Admiralty  Appeal. 

Emmet  D.  Craig,  for  libelant. 

J.  Ward  Gurley,  Jr.,  for  claimant. 

Pardee,  J.  James  Breslin,  in  April,  1888,  shipped  as  engineer 
on  the  steam-ship  E.  B.  Ward,  Jr.,  plying  between  New  Orleans  and 
Central  America.  The  ship  sailed  at  midday  on  the  twenty-eighth  of 
April,  1883,  and  on  the  first  night  out,  when  in  the  Gulf  of  Mexico, 
between  8  p.  m.  and  13  midnight,  he  went  on  watch  in  the  engine- 
room.  At  about  12  o'clock  be  called  a  fireman  to  take  his  place  un- 
til he  could  go  on  deck  to  the  lunch-room  and  get  his  lunch,  which 
was  set  out  from  6  p.  m.  to  daylight,  for  all  who  were  on  duty  during 
the  night.  In  ascending  from  the  engine-room  upon  the  deck,  on  his 
way  to  the  pantry,  he  stubbed  his  foot  against  the  curbing  of  the 
hatchway,  and  fell  over  into  the  open  space  several  feet  to  the  hot- 

i Reported  by  Joseph  P.  Homor,  Esq.,  of  the  New  Orleans  bar. 
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torn,  striking  against'  obstmotions  on  the  way  ini.  eatebing  h^  them 
until  he  reached  the  floor,  where  he  lay  stunned  a  short  time,  and 
then  attempted  to  alarm  the  crew  by  his  cries,  but,  failing  to  be  heard, 
he  scrambled  up  the  hatch  as  best  he  could,  and  reached  the  engine* 
room  in  an  exhausted  condition.  The  Ward  being  engaged  in  the 
fruit  trade,  although  at  the  time  having  no  fruit  on  board,  as  she  was 
boDud  to  the  fruit  islands  for  a  cargo,  was  provided  with  a  sort  of 
railing  some  three  and  a  half  or  four  feet  high,  called  a  booby  hatch, 
through  which  the  air  eould  pass,  and  which  at  the  same  time  served 
as  a  protection  around  the  hatchway  so  as  to  prevent  accidents  of 
the  kind  that  did  happen  to  Breslin.  The  officers  neglected  on  this 
occasion  to  place  this  hatch  on,  although  the  owner  testifies  that  it 
was  his  instructions  to  keep  this  booby  hatch  on,  and  adds  that  if  it 
had  been  on  this  accident  wonld  not  have  happened.  There  wete  no 
lights  about  the  hatch,  although  the  ship  had  her  regular  lights  for 
navigation,  and,  to  make  the  hatchway  more  obscure,  an  awning  was 
spread  over  it  some  distance  above.  Breslin  was  seriously  injured 
by  his  fall,  being  badly  bruised  and  having  a  rib  probably  fractured, 
and  he  was  laid  up  unfit  for  work  for  three  months  or  more.  The 
weight  of  the  evidence,  although  there  is  much  conflict,  is  that  it  was 
customary  on  the  Ward  for  the  engineer  on  duty  during  the  night- 
watches  to  leave  tL:>  engine  and  engine-room  to  go  to  another  part  of 
the  vessel  to  get  luuoU,  although  from  the  evidence  of  the  master  and 
ownef  such  custom  was  not  with  their  authority,  and  was  against  the 
rales  of  the  vessel. 

Upon  the  whole  case,  after  much  consideration,  I  conclude,  (1) 
that  the  booby  hatch  should  have  been  placed  over  and  aroand  the 
hatchway,  and  that  it  was  not  so  placed,  through  the  neglect  of  the 
officers  of  the  vessel;  (2)  that  it  was  not  the  duty  of  the  libelant, 
though  one  of  the  officers,  to  see  that  the  booby  hatch  was  properly 
placed;  (3)  that  notwithstanding  the  prevailing  habit  or  custom  on 
the  Ward  for  the  engineer  to  leave  his  duty,  without  competent  relief, 
in  the  night-time,  to  seek  lunch  or  anything  else,  in  a  distant  part  of 
the  vessel,  the  libelant  was  in  fault  in  leaving  his  post  for  the  purpose 
he  did,  and  that  his  so  leaving  his  duty,  as  aforesaid,  and  thus  endan- 
gering the  safety  of  the  vessel,  was  a  gross  breach  and  neglect  of  duty. 

In  tl^is  connection  it  is  proper  to  state  that  there  is  evidence  in  the 
record  tending  to  show  that  the  lunch  was  provided  on  the  Ward  for 
the  officers  to  partake  of  in  going  on  and  coming  off  watch  in  the  night- 
time, and  was  not  intended  as  an  invitation  for  officers  on  duty  to 
quit  their  stations.  And  it  wonld  seem  that  no  matter  how  slack  and 
easy-going  the  discipline  and  rules  may  be  on  steam-ships  on  the  high 
seas,  a  habit  or  practice  for  the  engineer  to  leave  his  post  without 
proper  relief  ought  not  to  be  countenanced. 

The  case,  therefore,  is  one  where  the  libelant  has  been  injured 
through  the  negligence  of  the  other  officers  on  the  vessel,  while  he 
himself  was  grossly  neglecting  bis  own  duty  to  the  ship  and  her  own- 
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«rB.  In  the  oonrts  of  lav  and  equity  the  mle  is  well  settled  thai  a 
master  is  not  liable  to  his  servant  for  the  negligence  of  a  fellow-serv- 
ant while  engaged  in  the  same  common  employment,  unless  he  has 
been  negligent  in  his  selection  of  the  servant  in  fault,  or  in  retaining 
him  after  notice  of  incompetency.  Nor  does  the  master  warrant  the 
competency  of  any  of  his  servants  to  the  others.  Shear.  &  B.  Neg. 
§  86.  See,  also,  Moak,  Underh.  Torts,  rale  14.  In  the  present  ease 
there  might,  perhaps,  be  a  qaestion  as  to  whether,  as  between  the 
libelant  and  the  master  of  the  ship,  there  was  that  common  employ- 
ment, as  the  master  commands  and  controls  the  whole  ship  and  crew; 
bat  then,  to  make  it  pertinent,  there  shoald  be  evidence  to  show  that 
the  negligence  resulting  in  injury  was  attributable  to  the  master.  It 
is  also  well  settled  in  the  same  courts,  as  a  general  rule,  that  one  who 
is  injured  by  the  mere  negligence  of  another  cannot  recover  any  com* 
pensation  for  his  injury  if  he,  by  his  own^negligence  or  willful  wrong, 
proximately  contributed  to  produce  the  injury  of  which  he  complains. 
See  Shear.  &  B.  Neg.  §  26.  Courts  of  admiralty  administering  mari- 
time law  are  not  bound  by  these  arbitrary  rules ;  but  so  far  as  they 
are  applicable  to  cases  arising  within  admiralty  jurisdiction,  the  rea- 
sons of  justice  and  equity  on  which  they  are  founded  are  proper  con- 
siderations for  the  court  that  in  such  cases  exercises  a  large  discre- 
tion under  all  the  circumstances  of  the  ease  in  giving  or  withholding 
damages  in  cases  of  maritime  torts  and  injuries.  In  the  admiralty, 
no  more  than  elsewhere,  shoald  the  owner,  without  fault  himself,  be 
held  as  a  general  warrantor  of  the  competency  of  any  of  his  servants 
to  the  others,  all  alike  engaged  in  the  common  employment  of  navi- 
gating the  ship.  Nor  in  the  admiralty  should  one,  as  a  general  rule, 
be  compensated  in  damages  who  has,  by  his  own  fault,  contributed  to 
bring  about  his  own  injury. 

In  the  present  case  I  am  clearly  of  the  opinion,  under  all  the  cir. 
eumstanoes,  that  it  is  not  one  where  the  libelant  is  entitled,  in  reason 
or  justice,  to  damages  against  the  claimant.  It  seems  that  the  libel- 
ant was  furnished  with  such  care  and  attendance  as  were  within  the 
means  of  the  ship,  and  was  brought  back  to  this  port  and  paid  his 
wages,  so  that  there  is  no  claim  of  any  neglect  of  duty  by  the  ship  in 
these  respects. 

In  the  case  of  The  Wanderer,  ante,  140,  recently  decided,  the  libel- 
ant was  given  costs,  but  the  contributory  fault  in  that  case  was  triv- 
ial compared  with  the  neglect  of  duty  in  this,  and  there  were  other  cir- 
cumstances to  distinguish  that  case. 

A  decree  will  be  entered  dismissing  the  libel  herein,  with  costs  <>f 
both  courts. 
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[Cireuit  Court,  N.  D.  lUinoHi    June  11, 1884.) 

JtiatavAXi  ov  Cattse — Trial — Ibsui!  Raised  by  DEUimBEB. 

The  trial  in  the  state  court  of  an  issue  raised  by  Is  demurrer,  which  involves 
the  merits  of  the  action,  is  a  trial  of  the  action  within  the  meaning  of  the  act 
of  March  3, 1875,  and  the  cause  cannot  thereafter  be  removed  into  the  United 
States  court. 

Motion  to  Bemand. 

O.  W.  Kretzinger,  for  plaintiff. 

Charles  M.  Osborne,  for  defendant. 

Dbumuond,  J.  The  Rock  Island  Paper  Company,  being  indebted, 
executed  two  deeds  of  trust  on  its  real  property  to  seenre  two  notes. 
These  deeds  of  trust  contained  certain  covenants  to  keep  the  prem- 
ises insured  for  the  benefit  of  the  creditor.  The  company  afterwards 
effected  insurance  with  various  underwriters  for  the  different  amounts, 
and  some  of  these  policies  were  made  for  the  benefit  of  particular 
creditors  for  specific  amounts.  The  policies  contained  the  usual  ap- 
portionment clause  in  case  the  loss  was  less  than  the  amount  insured. 
Afterwards  the  mill  and  machinery,  which  were  insured  and  upon  the 
land  covered  by  the  deeds  of  trust,  were  destroyed  by  fire,  so  that  the 
amount  of  loss  was  about  GO'per  cent,  of  the  amount  of  the  policies,  and 
this  amount  was  remitted  by  the  various  insurance  companies  to  their 
agents.  The  instruments  which  directed  the  payments  of  these  vari- 
ous amounts  were  in  the  hands  of  a  party  for  the  benefit  of  whom  it 
might  concern.  The  plaintiff  in  this  case,  being  the  creditor  under 
these  mortgages,  caused  the  property  to  be  sold.  He  bought  it  in  for 
an  amonnt  much  less  than  the  debt,  and  then  filed  a  bill,  by  which 
he  claimed  that  under  the  covenants  of  the  trust  deeds  he  had  a  lien 
upon  the  entire  insurance  fund  created  by  all  the  policies  of  insur- 
ance to  the  extent  of  the  debt  due  to  him ;  and  he  insists  that  these 
policies  of  insurance  became  a  security  for  the  payment  of  his  in- 
debtedness, and  that  he  had  an  equitable  lien.  To  this  bill  the  paper 
company  were  made  a  party,  and  all  the  insurance  companies,  and 
the  different  creditors  to  whom  the  policies  were  made  payable.  The 
plaintiff  is  a  citizen  of  Illinois,  and  the  paper  company  is  also  a  cor- 
poration of  Illinois,  and  some  of  the  creditors  to  whom  these  policies 
were  assigned  were  also  citizens  of  Illinois.  In  order  to  obtain  the 
relief  he  sought,  the  plaintiff  would  be  entitled  to  an  account  between 
himself  and  the  paper  company,  and  the  creditors  of  the  company, 
and  all  persons  who  claimed  any  interest  in  the  policies.  The  sum- 
mons in  the  case  was  returnable  to  the  September  term,  1888,  of  the 
Bock  Island  circuit  court.  At  that  time,  certain  of  the  defendants, 
some  of  the  creditors  for  whose  benefit  the  policies  were  made,  filed 
a  demurrer  to  the  bill,  and  on  September  2Sth  the  court  sustained 
the  demurrer,  and  the  plaintiff,  on  the  following  day,  took  leave  to 
v.20,no.ll— 45 
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amend,  and  thereapon  filed  the  amendment,  and,  at  the  same  time,  a 
petition  and  bond  for  the  removal  of  the  cause.  The  motion  is  now 
to  remand  the  case  to  the  state  court,  and  the  question  is  whether 
this  court  has  jurisdiction  of  the  case. 

It  may  be  doubted  whether  there  is,  within  the  meaning  of  the  act 
of  1875,  a  separate  and  distinct  controversy  between  the  plaintiff 
and  any  one  of  the  defendants,  and  which  can.be  fully  determined  as 
between  them.  The  bill  makes  the  various  defendants  named  parties 
for  the  purpose  of  enforcing  a  lien  which  the  plaintiff  claims  he  has 
upon  the  fund.  It  may  be  that  every  one  of  the  defendants  is  in- 
terested as  to  his  contributory  portion  for  which  he  may  be  liable, 
bat  that  controversy  is  one  which  may  effect,  more  or  less,  all  the 
other  parties.  But,  however  this  may  be,  it  seems  clear  that  the  ap- 
plication in  this  case  was  not  made  in  proper  time.  There  was  a 
general  demurrer  filed  by  some  of  the  defendants  to  the  bill.  Other 
defendants  filed  a  special  demurrer.  Upon  argument  the  court  held 
that  the  demurrers  were  well  taken,  because  there  was  no  equity  in 
the  bill,  and  afterwards  granted  leave  to  the  plaintiff  to  file  amend- 
ments to  the  bill,  and  after  that  the  plaintiff  filed  a  petition  for  the 
removal  of  the  cause.  There  had  been  some  difference  of  opinion  in 
the  courts  as  to  whether,  under  such  circumstances,  it  was  competent 
for  a  party  to  ask  for  the  removal  of  the  cause ;  but  that  question 
seems  to  have  been  decided  by  the  supreme  court  of  the  United  States 
in  the  case  of  Alley  v.  Nott,  111  U.  8.  472 ;  S.  C.  4  Sup.  Ct.  Eep. 
495.  In  that  case  the  court  says  that  an  issue  of  law,  such  as  was 
raised  in  this  case,  "is  the  trial  of  the  cause  as  a  cause,  and  not  the 
settlement  of  a  mere  matter  of  form  in  proceeding.  •  »  »  Un- 
der such  circumstances  the  trial  of  an  issue  raised  by  a  demurrer, 
which  involves  the  merits  of  the  action,  is,  in  our  opinion,  a  trial  of 
the  action  within  the  meaning  of  the  act  of  March  3,  187$.  To  al- 
low a  removal  after  such  a  trial  would  be  to  permit  a  party  to  exper- 
iment on  his  case  in  the  state  court,  and,  if  he  met  with  unexpected 
difficulties,  stop  the  proceedings  and  take  the  suit  to  another  tri- 
bunal." 

Now,  in  this  case,  the  bill  which  the  plaintiff  had  filed  had  become 
the  subject  of  a  general  demurrer.  On  that  issue  of  law  the  court 
decided  the  case  against  the  plaintiff.  He  had  thus  tried  an  experi- 
ment with  the  court,  and  had  found  it  against  him  on  the  merits  of 
his  case.  The  fact  that  he  had  asked  and  obtained  leave  to  amend  his 
bill,  as  the  case  of  Alley  v.  Nott  decides,  did  not  change  the  rule  upon 
the  subject.  So  that,  according  to  this  decision  of  the  supreme  court, 
the  application  in  this  case  was  made  too  late,  and  therefore  a  mo- 
tion to  remand  the  cause  will  be  granted. 
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Natiohai.  Bank  of  Gumton,  Iowa,  v.  Dobset  Fips  &  Payxng  Co. 
[Oireuit  Court,  N.  D.  JUinoi:    Janaaiy  17, 1884.) 

1.  RSKOVAL  OF  CAnSK— DlT>IOENCB  OF  AFFUOAKT. 

The  law  requires  diligence  on  the  part  of  the  applicant  for  removal.  He 
cannot  remain  passive,  and  then,  after  the  lapse  of  several  terms  of  the  state 
court,  make  an  application  for  removal. 

2.  Bamk— Matterb  not  ih  thb  Record. 

Court  cannot  take  judicial  notice  of  matters  that  do  not  appear  in  the  rec- 
ord. 

On  Bemovai  trom  tne  Superior  Coart  of  Cook  County. 

Dbuhhond,  J.  Ibi'B  is  a^uit  commeneed  in  the  superior  court  of 
Cook  county,  Illinois,  in  July  last.  The  declaration  was  filed  on  the 
twenty-fourth  of  July,  and  on  August  8th  the  defendant  filed  a  plea 
of  the  general  issue  and  three  special  pleas.  No  steps  seem  to  have 
been  taken  in  the  case  on  either  side  until  the  thirtieth  day  of  No- 
vember last,  when  a  demurrer  was  filed  to  the  third  special  plea,  and 
on  December  1st  this  demurrer  was  sustained. 

There  are  two  facts  assumed  by  the  counsel,  of  neither  of  which, 
I  think,  the  court  can  take  judicial  notice,  as  they  do  not  appear  in 
the  record.  The  first  is  that  the  case  was  put  upon  the  calendar  in 
October ;  the  second  is  that  there  was  no  court  held  at  a  particular 
time,  or,  rather,  that  there  was  a  vacation.  Neither  of  these  state- 
ments is  verified  by  the  record,  and  I  do  not  think  I  can  take  judicial 
notice  of  either  fact.  On  December  6th  the  third  special  plea  was 
amended,  and  on  the  15th  a  demurrer  to  the  special  plea,  as  amended, 
was  sustained. 

By  the  law  of  this  state  there  is  a  term  of  the  superior  court  of 
Cook  county  on  the  first  Monday  of  each  month.  The  declaration 
was  filed  in  July  and  the  pleas  were  filed  on  August  8tb.  There  was, 
then,  so  far  as  I  can  judge,  the  August  term,  the  September  term, 
the  October  term,  and  the  November  term.  It  does  not  appear  that 
any  issue'  was  made  on  the  other  special  pleas,  either  of  law  or  fact, 
and  it  does  not  appear  that  the  defendant  made  any  application,  after 
the  filing  of  the  pleas  on  the  eighth  of  August,  requiring  the  plaintiff 
to  reply  or  take  issue  on  the  other  pleas;  and  the  question  is  whether 
the  bond  and  petition  which  were  filed  on  the  twenty-fourth  of  De- 
cember were  filed  in  due  time,  under  the  act  of  1875,  so  as  to  au- 
thorize the  removal  of  the  cause,  and  I  am  of  the  opinion  that  they 
were  not  filed  in  time.  In  order  to  reach  this  conclusion  we  have  to 
hold  that  it  is  not  competent  for  the  party  who  makes  the  applica- 
tion for  removal  to  remain  passive  after  a  certain  act  has  been  done 
by  the  other  party;  namely,  when  the  pleas  were  filed  it  was  not  com- 
petent for  the  defendant  to  say — "provided  the  plaintiff  takes  no 
step,  makes  no  motion  in  the  case — I  will  not  make  any  motion; 
I  will  let  the  matter  rest  indefinitely,  always  reserving  my  right. 
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whenever  the  time  comes,  no  matter  how  far  it  may  extend,  and  an 
issue  is  made  up,  to  make  the  application  for  the  removal  of  the 
cause." 

I  decided  in  the  case  of  Public  Grain  d  Stock  Exchange  v.  Western 
Union  Telegraph  Co.  11  Biss.  568,  S.  C.  16  Fbd.  Rep.  289,  that  the  law 
required  the  exercise  of  diligence  on  the  part  of  the  applicant  for  re- 
moval; that  it  was  not  competent  for  him  to  lie  still;  or,  if  he  had  the 
right  under  the  law  or  practice  of  the  court  to  take  certain  steps  in 
order  to  bring  the  case  to  an  issue,  that  it  was  his  duty  to  take  them; 
and  that  he  could  not  lie  by  and  decline  to  act, — ^remain  passive,  in 
other  words, — and  then,  after  the  lapse  of  several  terms,  make  an  ap- 
plication for  removal.  I  am  satisfied  of  the  oorreotuess  of  that  de- 
cision,  and  must  hold  it  to  be  the  law  until  it  is  overruled  by  the  su- 
preme court  of  the  United  States. 

On  the  other  side,  there  has  been  cited  also  a  decision  made  by 
me,  (Scott  v.  Clinton  <i  S.  Ry.  Co.  6  Biss.  529,)  where,  although  a  term 
bad  elapsed  after  the  commencement  of  the  suit  before  the  issue 
was  made  up,  I  held  that  the  party  was  not  prevented  from  making 
the  application  on  that  account;  but  that  case  is  put  expressly  on  the 
ground  that  it  did  not  appear  that  the  applicant  had  been  guilty  of 
any  negligence,  and  therefore  he  was  in  time. 

Now,  in  this  case,  I  cannot  say  that  the  applicant  was  not  guilty 
of  any  negligence.  It  will  be  recollected  that  the  question  is  not 
whether  the  case  could  have  been  tried  absolutely,  but  only  whether 
the  case  was  triable;  whether  by  any  possibility  it  could  have  been 
tried.  For  instance,  it  might  happen  that  the  court,  owing  to  the 
pressure  of  other  business,  could  not  try  the  case;  but  that  is  not  a 
sufficient  reason  to  authorize  the  applicant  to  make  the  removal  after 
the  lapse  of  the  term.  So  that  the  true  question  is  whether  the  case 
was  in  a  position  where  it  could  have  been  tried,  or  could  have  been 
placed  in  that  position  by  the  exercise  of  reasonable  diligence.  Now, 
I  cannot  eay  but  that  this  case  could  have  been  in  a  position  where 
it  could  have  been  tried,  provided  the  defendant  had  exercised  reason- 
able diligence.  It  could  have  asked  the  plaintiff  to  reply  to  the  plea; 
that  is,  to  make  an  issue,  either  of  law  or  fact.  The  plaintiff  did 
make  an  issue  of  law  on  one  of  the  pleas.  The  defendant  did  not 
ask  that  anything  should  be  done  as  to  the  other  pleas.  That  issue  of 
law  was  decided  against  the  defendant.  Then  the  plea  was  amended 
and  demurrer  interposed,  and  that  issue  of  law  was  decided  against 
the  defendant.  Just  observe  what  is  the  effect  of  exercising  such 
great  liberality  as  it  is  claimed  by  the  defendant  should  be  exercised 
in  this  case,  so  as  to  authorize  a  removal.  It  may  be  that  the  whole 
case  turns  on  a  question  of  law.  The  defendant  goes  on,  so  to  speak, 
experimenting  with  the  state  court ;  makes  an  issue  with  the  plain- 
tiff on  one  of  the  pleas :  that  is  decided  against  him ;  it  makes  another ; 
that  is  decided  against  him.  It  may  be  that  that  is  substantially  the 
whole  issue  between  the  parties.    Having  thus  experimented  with  the 
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state  court,  and  that  court  being  against  the  defense  which  is  set  np, 
it  comes  to  the  conclusion  that  it  will  leave  the  state  court  and  trj 
the  federal  court,  and  thereupon  files  its  bond  and  petition,  and  asks 
for  the  removal  of  the  cause.  There  has  been  the  August  term,  the 
September  term,  the  October  term,  and  the  November  term  before 
the  application  was  made  for  the  removal  of  the  cause  on  the  twenty-i 
fourth  of  December.  I  think  it  comes  too  late ;  and  it  seems  to  me 
that  the  case  itself  furnishes  a  strong  reason  why  the  court  ought  to 
require  the  exercise  of  reasonable  diligence  on  the  part  of  the  appli> 
cant  for  removal,  otherwise,  unless,  as  in  this  case,  the  plaintiff  sought 
to  force  the  issue,  the  defendant  might  lie  by  indefinitely,  as  I  before 
said,  and  then  after  the  lapse  of  a  dozen  terms  might  ask  for  the  re< 
moval  of  the  cause.  I  do  not  think  that  was  the  meaning  of  the  act 
of  1875,  therefore  I  shall  remand  this  cause. 


SuTTH  V.  Baeeb. 

Oireuit  Court,  8.  D.  Neu)  York.    Jtly  5, 1884.) 

KBduaBinxY  BpREAOisa  ConTAOious  DisBABE—BoAitDnre-HonBB— Action  vok 
Damaqeb. 

Defendant  took  his  children  when  th^  had  whooping-cough,  a  contagious 
disease,  to  the  boarding-house  of  plaintiff  to  board,  and  by  reason  of  his  negli- 
gence her  child,  and  the  children  of  other  boarders,  contracted  the  disease, ' 
whereby  she  was  put  to  expense,  care,  and  labor  in  consequence  of  her  child's 
sickness,  and  sustained  pecuniary  loss  by  reason  of  boarders  being  kept  away. 
Held,  that  defendant  was  liable  for  damages. 

At  Law. 

Francis  S.  Turner,  for  plaintiff. 

Wheeler  H.  Peckham,  for  defendant. 

Wheeleb,  J.  The  defendant  took  his  children,  when  they  had 
whooping-cough,  a  contagious  disease,  to  the  boarding-house  of  the 
plaintiff  to  board,  and  exposed  her  child  and'  children  of  other  board; 
ers  to  it,  who  took  it.  The  jury  have  found  that  this  was  done  with- 
out  exercising  due  care  to  prevent  taking  disease  into  the  boarding- 
house.  She  was  put  to  expense,  care,  and  labor  in  consequence  of 
her  child's  having  it,  and  boarders  were  kept  away  by  the  presence 
of  it,  whereby  she  lost  profits.  Words  which  import  the  charge  of 
having  a  contagious  distemper  are,  in  themselves,  actionable,  because 
prudent  people  will  avoid  the  company  of  persons  having  such  dis- 
temper. Bac.  Abr.  "Slander,"  B  2.  The  carrying  of  persons  in- 
fected with  contagions  diseases  along  public  thoroughfares,  so  as  to 
endanger  the  health  of  other  travelers,  is  indictable  as  a  nuisance. 
Add.  Torts,  §  297;  Rex  v.  Vantandillo,  4  Maule  &  S.  73.  Spread- 
ing contagious  diseases  among  animals  by  negligently  disposing 
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of,  or  allowing  to  escape,  animals  infected,  is  actionable.  Add. 
Torts,  (Wood's  Ed.)  10,  note;  Anderaon  v.  Buckton,  1  Strange,  192. 
A  person  sastaining  an  injary  not  common  to  others  by  a  noisance 
is  entitled  to.an  action.  Go.  Litt.  56a.  Negligently  imparting  such 
a  disease  to  a  person  is  clearly  as  great  an  injary  as  to  impute  the 
having  it;  and  negligently  affecting  the  health  of  persons  injuri- 
ously as  great  a  wrong  as  so  affecting  that  of  animals. 

It  is  objected  that  the  jury  may  have  awarded  damages  for  what 
the  plaintiff  might  have  prevented  by  sending  the  children  away. 
But  the  jury  were  instructed  not  to  give  damages  for  anything  that 
the  plaintiff  might,  by  the  exercise  of  the  reasonable  care  of  a  pru- 
dent person,  have  avoided,  and  it  is  not  to  be  presumed  that  they 
did.  The  evidence  was  somewhat  conflicting;  and  it  does  not  ap- 
pear that  any  of  the  findings  are  without  evidence  to  support  them, 
or  are  against  the  substantial  weight  of  evidence;  nor  that  the  jury 
were  actuated  by  any  improper  motives.  There  must  be,  therefore, 
a  judgment  for  the  plaintiff  dn  the  verdict. 

Motion  overruled,  and  stay  of  proceedings  vacated. 


Ukited  Statks  v.  Hays,  alias  MoElfbesh,  and  otbers. 
[Oireuit  Courty  W.  D.  Missouri.    May  Term,  1884.) 

1.  PBNSIOI78 — Second  Marriaob — Firbt  Husband  Livino. 

A  second  marriage  by  a  deserted  wife  who  imagines  her  first  husband  dead, 
and  ber  continuing  to  live  with  the  other  party  to  such  marriage  after  discov- 
ering her  husband  to  be  alive,  precludes  her  from  claiming  a  pension,  such  bus- 
band  having  meantime  entered  and  died  in  the  service  of  the  United  States. 

2.  Marriaob — Leoal  Inient — PREscMrTioN  prou  Continded  Intercourbb. 

The  presumption  of  the  legal  intent,  with  which  parties  innocently  entered 
into  on  marriage,  continues  after  the  discovery  of  a  prior  husband  of  the 
woman,  still  alive;  and  their  continuing  living  together  and  holding  them- 
selves out  to  the  world  as  husband  and  wife  constitute  a  relation  to  which  the 
law  attachps  all  the  legal  rights,  obligations,  and  disqualiflcalions  which  flow 
from  a  marriage  entered  into  according  to  the  forms  oi  law. 

3.  Bame— Law  ov  the  Place— Act  op  Congress  of  1882. 

The  act  of  congress  of  1882  provides  that,  in  determining  the  fact  of  mar- 
riage, the  law  of  the  place  controls. 

At  Law. 

Mr.  Warner,  U.  S.  Diet.  Atty.,  for  the  United  States. 

Waters  A  Wyn,  for  defendants. 

Kbekel,  J.  The  United  States  brings  this  suit  to  recover  of  de- 
fendants the  sum  of  $1,887.06  paid  to  Lucinda  Hays,  as  widow  of 
Milton  Hays,  on  account  of  pension  moneys.  The  testimony  in  th« 
case  tends  to  show  that  Lucinda  Hays,  in  1840, was  married  in  the  state 
of  Illinois,  to  Milton  Hays ;  that  after  said  marriage  they  lived  together 
as  husband  and  wife  until  1859,  when  Hays  abandoned  his  family. 
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Mrs.  Hays  in  the  following  year  came  to  Grundy  county,  Missotiti, 
and  some  time  during  1860,  under  the  impression  that  her  husband 
had  died,  married  Absolom  McBlfresh.  About  two  years  after  this 
marriage,  in  1862,  Hays  not  being  dead,  as  supposed,  appeared  at  the 
residence  of  McBlfresh  and  wife,  in  Missouri,  and  caused  them  some 
annoyance,  but  finally  went  ofF  and  took  up  with  a  woman  in  Iowa. 
In  order  to  avoid  a  prosecution  for  this  illegal  conduct,  he  joined  the 
federal  army  in  March,  1864,  and  died  in  the  service  in  June  of  the 
same  year.  Mr.  and  Mrs.  McElfresh,  after  the  appearance  of  Hays 
at  their  home  in  1862,  continued  to  live  together  as  man  and  wife 
until  1865,  when  they  separated.  In,  1879,  Mrs.  McElfresh,  claiming 
to  be  the  widow  of  Milton  Hays,  applied  for  a  pension  for  herself  and 
two  minor  children,  alleging  and  proving  that  she  was  the  widow  of 
Milton  Hays,  and  had  not  married  again  since  Hays'  death.  A  pen- 
sion certificate  was  issued  to  her  on  the  sixteenth  of  December,  1881. 
This  certificate  was  assigned  by  her  to  her  daughter  Mrs.  Dyer,  and 
by  her  to  the  defendant  bank,  who  collected  the  money,  and  now 
holds  it  under  a  notice  of  claim  by  the  United  States.  The  question 
thereupon  arises :  Was  Mrs.  McElfresh  the  widow  of  Milton  Hays, 
and  as  such  entitled  to  a  pension  ?  It  is  claimed  for  Mrs.  Hays  that 
her  marriage  with  McElfresh  was  illegal  and  void,  the  statute  of 
Missouri  declaring  it  so,  because  Mrs.  Hays  bad  a  husband  living  at 
the  time.  There  can  be  no  question  of  tha  illegality  of  the  marriage  for 
the  reason  stated.  The  question  still  remains,  however,  what  was  the 
status  of  Mrs.  McElfresh  after  the  death  of  Mr.  Hays?  The  testi- 
mony (dearly  thows  that  after  the  appearance  of  Hays  in  1862,  Mc- 
Elfresh and  Mrs.  Hays  continued  to  live  together  as  husband  and 
wife  the  same  as  they  had  done  before  Hays'  appearance  in  1863, 
and  continued  so  to  live  up  to  1865,  when  they  separated.  There  is 
no  proof  that  any  new  or  different  relation  was  entered  into  after  the 
appearance  of  Mr.  Hays;  on'the  contrary,  it  has  been  stipulated  be- 
tween the  parties  litigant  "that  no  new  or  different  arrangement  or 
marriage  was  entered  into  between  them,  but  that  their  cohabitation 
and  reputation  continued  the  same  as  before."  Upon  this  it  is 
argued  that  the  first  relation  between  McElfresh  and  Mrs.  Hays,  be- 
ing illegal,  and  no  new  relation  having  been  entered  into,  the  relation 
remained  illegal,  as  it  was  from  the  first-  It  seems  to  us  that  this 
is  an  erroneous  view.  The  original  intention  of  McElfresh  and 
Mrs.  Hays  was  not  to  commit  an  illegal  act  by  their  marriage,  but, 
on  the  contrary,  they  attempted  to  conform  to  the  law.  This  must 
be  borne  in  mind  in  order  to  determine  the  status  of  the  parties. 
Their  intention  being  a  legal  one  at  the  tin^e  of  entering  into  the 
marriage,  the  presumption  of  this  intent  continues,  even  after  they 
know  that  Hays  was  alive,  though  after  that  time  their  relation  as 
husband  and  wife  became  to  them  a  known  illegal  relation.  Mc- 
Elfresh and  Mrs.  Hays  being  at  the  time  of  the  death  of  Hays  found 
in  the  relation  of  husband  and  wife,  the  presumption  of  the  legal  in- 
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tent  with  which  they  entered  into  the  marriage  continued,  and  their 
continuing  living  together  as  husband  and  wife,  and  holding  them- 
selves out  to  the  world  as  such,  constitutes  a'  relation  to  which  the 
law  attaches  all  the  legal  rights,  obligations,  and  disqualifications 
which  flow  from  a  marriage  entered  into  according  toH;he  forms  of 
law.  Holabird  v.  Int.  Co,  2  Dill.  167;  Dyer  y.  Brannoek,  66  Mo. 
401.  The  act  of  congress  of  1883  provides  that,  in  determining  the 
fact  of  marriage,  the  law  of  the  place  controls. 

The  foregoing  view  negatives  the  idea  that  any  new  or  different  ar- 
rangement between  McElfresh  and  Mrs.  Hays  became  necessary,  after 
.the  death  of  Hays,  to  remove  the  incipient  illegality  of  their  mar- 
riage. We  assume  it  to  be  true,  as  stipulated,  that  no  new  or  different 
arrangements  regarding  the  marriage  were  made  between  the  parties, 
and  that  they  continued  living  together  as  man  and  wife.  Their  so 
continuing  to  live  was  an  ever-recurring  affirmance  of  the  good  faith 
of  the  relation  into  which  they  had  entered  in  the  beginning.  The 
intent  with  which  relations  such  as  are  here  spoken  of  are  entered 
into  is  all  important.  As  to  Mrs.  McElfresh 's  own  views  regarding 
her  widowhood,  it  may  be  remarked  that  she  did  not  apply  for  the 
pension  until  1879, 14  years  after  the  death  of  her  husband,  and  that 
after  she  did  apply  she  bought  and  conveyed  property  in  the  name 
of  Lucinda  McElfresh,  the  name  by  which  she  was  known  where  she 
resided. 

The  conclusions  arrived  at  make  it  annecessary  to  determine  the 
correctness  of  the  ruling  of  the  pension  department,  by  which  widows 
who  lived  in  open  and  notorious  adultery  were  denied  pensions. 
Congress,  in  the  act  of  the  seventh  of  August,  1882,  seems  not  only 
to  have  affirmed  this  ruling,  but  to  have  gone  beyond  it  by  enacting 
"that  the  open  and  notorious  adulterous  cohabitation  of  a  widow 
who  is  a  pensioner,  shall  operate  to  determine  her  pension  from  tha 
commencement  of  such  cohabitation." 

The  judgment  of  the  court  is  in  favor  of  the  United  States. 

BfiEWEB,  J.,  concurs. 


NOBTHWEBTKRK   FUBL  Co.  V.  BUBUNOTON,  G.  B.  &  N.  B.  Go. 
{Oireuit  Court,  D.  Minnesota.    Jane,  1884.) 

OOKUOK  OARSIKSa — CONTRACT— TsifDSR  OF  Gk>01>8. 

A  railroad  corapany  is  not  reapoDsible  in  an  action  for  an  alleged  infriajte- 
ment  of  a  contract  to  carry  coal  for  tha  plaintiff,  unless  it  is  proved  that  the 
plaintiff  actually  tendered  the  coal  to  the  company  for  transportation,  and  tU« 
company  then  refused  to  carry  it. 

C.  D.  O'Brien,  I.  V.  D.  Heard,  and  Oeo.  B.  Young,  for  plaintiff. 
J.  D.  Springer  and  C.  K.  Davit,  for  defendant 
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MiLLEB,  Jastice.  At  my  saggestion,  at  the  end  of  aboat  a  three* 
days'  trial  befota  a  jary  at  a  term  of  this  oonrt,  held  a  year  ago,  the 
plaintiff  submitted  to  a  nonsuit,  with  leave  to  make  a  motion  to  set 
aside  the  same.  That  motion  was  made,  and  was  argued  very  elabo- 
rately by  counsel  on  both  sides,  and  since  that  time  I  have  given  th^ 
matter  due  consideration,  and  am  prepared  to  give  my  opinion  on  the 
case  at  this  present  time. 

In  my  view  of  the  case,  there  is  nothing  but  a  question  of  fact  in(t 
Tolvsd  in  this  motion  to  set  aside  the  nonsuit.  I  told  ooimsel  that 
they  pould  go  on  and  complete  the  case  to  the  jury,  in  which  case  I 
should  be  compelled  to  tell  the  jury  that  I  believed  there  was  no  evi; 
dence  upon  which  a  verdict  could  be  given  of  a  violation  of  the  con- 
tract; the  contract  being  one  by  which  the  defendant,  the  railroad 
company,  agreed  to  transfer  to  a  certain  place,  at  a  certain  rate,  a  cer- 
tain amount  of  ooal,  and  also  some  iron,  for  the  Northwestern  Fu^ 
Company.  I  was  of  the  opinion  that  no  tender  of  the  ooal  to  be  car- 
ried had  ever  been  made,  or  refused  by  the  railroad  company;  and  I 
permitted  counsel  for  two  days  to  make  efforts  to  prove  a  tender  of  the 
coal  by  the  fnel  company  to  be  carried  under  that  contract.  During 
that  time  a  good  many  bills  of  lading  were  offered  in  evidence  that 
were  intended  to  show  by  implication  that  the  fuel  company  had  ten- 
dered that  coal  to  the  railroad  company,  and  that  the  latter  bad  re- 
fused to  carry  the  same.  I  do  not  believe  that  any  tender  or  any  re- 
fusal was  ever  proved.  I  thought  so  then,  and  I  am  satisfied  of  it  now. 
It  would  be  idle — ^it  would  be  folly — to  allow  this  proceeding  to  go 
further.  This  sum  claimed  by  the  plaintiff — the  amount  of  money 
sought  to  be  recovered — is  enormous ;  and  if  the  kind  of  proof  which 
they  offered  of  the  violation  of  the  contract  could  have  been  permitted, 
they  could  have  recovered  of  the  railroad  company  millions  of  dollars. 
They  certainly  expected  to  recover  a  million  or  half  a  Bullion  of  dol- 
lars by  virtue  of  this  company  not  carrying  this  coal  under  the  con- 
tract. It  was  amazing  to  me — ^it  is  now — that  the  company  oonld  be 
held  liable  when  there  was  never  a  clear  tender,  saying,  "Here  16  the 
coal  of  the  fuel  company  which  I  want  you  to  carry  over  your' road." 
I  do  not  think  there  was  any  tender,  and  I  do  not  believe  that  there 
can  be  anything  substituted  for  it. 

The  motion  to  set  aside  the  nonsnit  is  denied. 
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Soorr's  Ex'bs  ».  Crrr  o»  Bhbbtbpobt.*  * 

{Oireuii  Covrt,W.  D.  Louiiiana.    May  Term,  1884.) 
L.  Prescbiftioh — Etfbct  of  Plkdob — Irtebbufts  Aaxnrar  Prinoipai.  Obusa- 

TIOR. 

The  pledge  of  a  thing,  legally  made,  in  Louisiana  is  a  tacit  acknowledgment 

of  the  debt,  and  interrupts  prescription  against  the  principal  obligation. 

%   MxmiCIPAL   CORFOKATIONB — PoWERS. 

A  mnnicipal  corporation  can  exercise  only  the  powers  expressly  granted  to  it, 
— ^thoee  fairlv  implied  from  the  granted  powers,  and  those  essential  and  indispen- 
sable to  its  aeclared  objects.  _         ^ 

S.  Same— Power  to  Pledge  Crrr  Propektt.      ~  ——-»-.. 

The  power  to  pledge  city  property  is  not  essentiiil  to  the  declared  objects  of  a 
municipal  corporation  in  Louisiana,  and  when  an  act  incorporating  a  city  con- 
tains no  rules  relating  to  the  pledging  of  municipal  property,  the  city  has  no 
power  to  do  so.    Civu  Code,  f  3161. 

4.  Plba  or  Prbbcbiptiok— TAorr  AcKROwuDDeimrF  op  Debt  bt  MObicipai. 

Corporation. 

Where  city  authorities  tiim  over  bonds  to  creditors,  the  act  not  being  that  of 
the  municipal  corporation,  because  illegal,  it  is  not  a  tacit  acknowledgment  of 
the  debt  so  as  to  preclude  the  city  .from  setting  up  a  plea  of  prescription. 

5.  MmnciPAi.  Cobporation— Adtboritt  or  AaBirr— Power  op  Citt — BuBaB- 

quBMT  Acn  cabrot  Make  Void  UBuaATioNs  Bimdimo. 

Where  an  agent  of  a  municipal  corporation  has  no  authority  to  bind  a  city 

by  giving  notes,  because  the  city  has  no  authority  to  raise  money  to  donate  to  a 

railway  company,  no  subsequent  act  of  the  municipal  authorities  can  make  the 

obligation  binding. 

C  Bamb— Power  to  Ooratb  Aid  to  Railway  Coicpart — OBLtoATiOK  not  Bom- 

INO  UNLESS  ArTEORITY  TO  ISSTTB. 

In  the  absence  of  express  power,  a  municipal  corporation  cannot  incur  any 
binding  obligation  when  its  authorities  liorrow  money  in  the  name  of  the  ci^ 
for  the  purpose  of  donating  pecuniary  aid  to  a  railway  company. 

At  Law. 

Wise  d  HerndoH,  for  plaintiff. 

W.  A.  Seay,  for  defendant. 

BpABHAN,  J.  The  defendant  is  a  manioipal  eorporation ;  the  official 
zepresentatiTes  thereof  being  desirons  of  donating  certain  city  lots  to 
the  Texas  Pacific  Railway  Company  for  depot  parposes,  issned  260 
$1,000  bonds.  The  bonds  recite  the  porpose  for  which  they  were 
issned. '  In  order  to  raise  the  money  for  the  purchase  price  of  the 
several  lots,  the  260  bonds  were  placed  in  the  hands  of  a  special  agent, 
to  be  sold  or  used  by  him  in  any  way  he  thought  best  to  secure  the  sum 
required.  At  Philadelphia  he  executed  a  promissory  note  with  him- 
self, individually,  and  Thomas  A.  Scott,  as  the  drawers,  for  $67,590, 
"payable  to  the  order  of  ourselves,  90  days  after  date."  He  pledged 
the  260  bonds  as  collateral  security  to  secure  the  holder  thereof,  and 
by  discounting  the  note,  about  $67,000  were  realized  and  paid  as  a 
part  of  the  purchase  price  of  the  several  lots  which  were  donated  to 
the  company.  This  note  not  being  paid  at  maturity,  an  extension  of 
90  days  was  effected  by  the  agent,  who  gave  a  new  note  similar  in 

>  We  are  indebted  to  Talbot  Utillman,  Esq.,  of  the  Monroe,  Looi^ana,  bar,  for  this 
opinion. 
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every  particular  as  to  the  first  note,  except  as  to  the  amoant.  Tuomas 
A.  Scott,  now  deceased,  Yrhom  the  plaintiff  represents,  after  the  ma- 
turity of  the  second  note,  paid  the  holder  thereof  $22,359,  and  the 
matter  remained  without  settlement  until  in  A.  D.  1875,  a  eompro- 
mise  settlement,  in  pursuance  of  a  city  ordinance,  was  entered  into  by 
all  the  parties  in  interest.  In  making  this  settlement  the  mayor  was 
directed  by  an  ordinance  of  the  city  to  execute  and  sign  the  three 
notes  now  sued  on,  which  are  as  follows :  One  note  for  $8,373.20,  due 
90  days  after  date;  one  for  $13,292. §4,  due  one  year  after  date;  one 
for  $14,162.59,  due  two  years  after  date;  all  amounting  to  $36,328.73, 
and  bearing  date  February  20,  1875.  The  first  of  these  notes  was 
made  payable  to  Jemeson  &  Co.,  and  the  others  to  Scott,  who  now 
holds  all  of  them.  Four  thousand  dollars  were  paid  on  the  sum  of 
these  notes  December  20,  1875;  the  last  of  the  notes  became  due 
February  20,  1877,  and  this  suit  was  filed  April.  15,  1882. 

Defendant  pleads  the  prescription  of  five  years  against  the  notes; 
besides,  he  presents  several  strong  grounds  of  defense  on  the  merits 
of  the  suit.  The  only  payment  made  on  the  notes  was  made  more 
than  five  years  before  the  institution  of  the  suit;  it  follows  that  the 
plea  of  prescription  must  protect  the  defendant,  unless,  as  is  contended 
by  plaintiff's  counsel,  the  pledge  of  the  bonds  was  a  tacit  acknowl- 
edgment of  the  debt  and  a  complete  interruption  of  prescription  dur- 
ing the  time  the  thing  pledged  remains  in  the  hands  of  the  pledgee. 
The  authorities  in  Louisiana  are  clear  enough  that  the  pledge  of  a 
thing,  legally  made,  is  a  tacit  acknowledgment  of  the  debt,  and  in- 
terrupts prescription  against  the  principal  obligation.  But,  in  answer 
to  this  view,  defendant  holds  that  the  bonds  were  never  legally  pledged 
to  the  holder  of  the  notes,  or  to  any  one  else.  The  Civil  Code,  after 
laying  down  a  number  of  rules  on  the  subject  of  pledge,  showing 
what  formalities  are  required  in  giving  a  valid  pledge,  in  article  3150, 
provides :  "The  property  of  cities  and  other  corporations  can  only  be 
given  in  pledge  according  to  the  rules,  and  subject  to  the  restrictions, 
prescribed  on  their  heads  by  their  respective  acts  of  incori>oration.'' 

The  acts  incorporating  the  city  of  Shreveport  contain  no  rules  or 
restrictions  relating  to  the  pledging  of  municipal  property ;  and  in 
these  acts,  so  far  as  I  have  been  advised,  no  power  to  pledge  prop- 
erty is  anywhere  granted.  The  defendant  corporation,  like  all  mu- 
nicipal governments,  can  exercise  the  following  powers  and  no  others : 
"Firgt,  those  granted  in  express  words;  second,  those  necessarily  or 
fairly  implied  in  or  incident  to  the  powers  expressly  granted;  third, 
those  essential  to  the  declared  objects  and  purposes  of  the  corpora- 
tion, not  simply  convenient,  but  indispensable. "  Dill.  Mun.  Corp.  173 ; 
Wilson  V.  City  of  Shreveport,  29  La.  Ann.  674.  The  power  to  pledge 
the  property  of  the  city  is  not  an  expressed  power,  and  it  is  not  one 
of  the  powers  which  the  Louisiana  courts  have  ever  held  to  be  essen- 
tial to  the  declared  objects  and  purposes  of  at  corporation. 

If  no  rules  or  restrictions,  such  as  are  suggested  in  article  3150, 
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appear  in  any  of  the  several  acts  affecting  the  defendant  city,  it  fol- 
lows that  the  power  to  pledge  these  bonds  never  lawfully  belonged  to 
the  authorities  representing  the  city  in  making  the  compromise  set- 
tlement. 

It  is  further  contended  by  the  city  attorney  that  the  things  pledged — 
the  160  city  bonds — were  not  then  and  are  not  now,  in  law,  of  any 
value.  While  it  is  true  that,  so  far  as  they  bind  the  city  to  pay  any- 
thing, they  are  wholly  worthless,  it  is  hardly  necessary  to  discuss  the 
point  as  to  whether  a  city  bond  that  no  one  is  bound  in  law  to  pay, 
can,  when  it  is  given  in  pledge  under  legal  formalities  to  secure  the 
payment  of  a  valid  note,  interrupt  the  running  of  prescription  against 
the  note;  for,  it  is  now  sufficient  to  say  that  the  city  authorities,  exer- 
cising only  the  limited  powers  of  a  municipal  corporation,  were  wholly 
without  the  power,  in  law,  to  pledge  or  put  in  pledge  anything  belong- 
ing to  the  corporation;  that  no  legal  effect,  such  as  is  claimed  by 
plaintiff's  counsel,  is  deducible  from  the  placing  of  these  bonds  into 
the  hands  of  the  holder  of  the  notes.  The  city  authorities,  mak- 
ing the  compromise  settlement  in  1875,  had  no  lawful  power  to  put 
these  bonds  in  the  hands  of  the  creditors  as  a  pledge.  The  creditors 
knew  this  fact,  and  they  must  have  known,  even  if  the  debt  for  which 
the  notes  were  given  was  a  valid  debt  against  the  corporation,  that 
the  city  authorities,  with  whom  the  creditors  coinpromised,  could  not, 
in  the  absence  of  an  expressed  power,  make  a  valid  pledge  of  the  bonds 
which  they  now  claim  to  hold  as  collateral  security.  The  act  of  the 
city  authorities  in  turning  the  170  bonds  over  to  the  holders  of  the 
compromise  notes  was  not  the  act  of  the  municipal  government,  and 
ther^  could  have  been  no  tacit  acknowledgment  of  the  existence  of  the 
debt,  even  if  it  is  valid,  caused  by  the  fact  that  these  bonds  remained 
in  the  hands  of  the  holders  of  the  notes.  The  city,  by  these  unauthor- 
ized acts  of  the  authorities,  cannot  be  precluded  from  successfully 
setting  up  the  plea  of  prescription.  While  there  can  be  but  little  room 
for  doubt  that  the  obligation,  if  there  ever  was  any,  evidenced  by 
these  three  notes  has  been  extinguished  by  prescription,  yet  I  prefer 
to  discuss  and  pass  upon,  as  the  turning  point  in  this  suit,  the  fact 
that  the  special  agent  at  Philadelphia,  in  1873,  acting  for  defendant, 
in  the  matter  in  which  the  first  and  second  notes  were  given,  was 
without  authority  to  bind  the  defendant,  because  the  corporation  had 
no  authority  in  law  to  raise  money,  or  to  expend  the  money  of  the  city, 
for  the  purpose  of  making  a  donation  to  the  railway  company;  and 
no  subsequent  action  of  the  authorities  novating  or  compromising  the 
debt  can  vitalize  it  into  a  binding  obligation. 

It  is  in  proof  in  this  case  that  90  of  the  said  260  bonds  came  into 
the  hands  of  C.  E.  Lewis,  who  sued  defendant  in  the  United  States 
circuit  court  for  the  interest  thereon ;  that  the  supreme  court  affirmed 
the  judgment  of  the  circuit  court,  which  was  for  the  defendant.  Lewis 
V.  City  of  Shreveport,  1,08  U.  S.  282;  S.  C.  2  Sup.  Ct.  Eep»  634. 
^3!he  supreme  court  said  i 
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"ITnless  specific  authority  has  heen  given  by  the  legislature  to  the  munici- 
pal corporation  to  grant  pecuniary  aid  to  railroads,  all  bonds  purporting  on 
their  face  to  be  for  such  purposes  are  void.  In  this  case  no  such  power  has 
been  granted,  and  there  is  nothing  in  the  charter  of  Shreveport  from  which 
any  such  power  can  be  inferred." 

This  decision  of  the  supreme  coart  cannot  be  limited  to  the  view 
that  it  merely  declares  the  want  of  authority  to  issne  the  bonds,  which 
are  only  evidences  of  a  debt;  but  it  reaches  farther,  and,  in  the  ab- 
sence of  this  expressed  power,  denies  that  a  monicipal  corporation 
incurs  any  bin^ng  obligation  when  its  authorities  raise  or  borrow 
money  in  the  name  of  the  city  for  the  purpose  of  donating  pecuniary 
aid  to  a  railway  company.  If  the  authorities  of  the  city  could  not 
incur  a  debt  for  the  purpose  mentioned,  it  follows  that  no  action  or 
effort  on  their  part,  however  repeatedly  or  persistently  made,  to  ratify, 
settle,  or  compromise  a  debt,  unlawfully  incurred  as  this  was,  can  re- 
sult in  imposing  any  obligation  on  the  city  which  the  law  will  enforce. 

The  proof  shows  that  the  notes  given  by  the  city's  agent  in  1873 
are  the  evidences  of  a  loan  made  to  the  city  for  the  purpose  of  enabling 
the  city  to  donate  pecuniary  aid  to  a  railway  company;  and  the  three 
notes  now  sued  on  were  given  in  compromise  of  the  debt  evidenced 
by  the  said  note.  All  these  transactions  were  without  legal  effect 
against  the  defendant,  and  no  recovery  can,  be  had  on  this  cause 
against  the  corporation. 


Obeoon  &  Tbanscontinental  Co.  V.  HiLMEss  and  others. 
[Circuit  Court,  8.  D.  New  York.    June  21, 1884.) 

PlEDOE — SkCITRITIBS — RKHTPOTHECATrON  BY   BrOKBB. 

Where  the  owner  of  (securities  pledges  them  with  a  stock-broker  as  collat- 
eral to  a  loan,  the  latter  has  no  right  to  rehypothecate  them  in  such  a  way 
that  they  cannot  be  restored  to  the  owner  upon  payment  of  the  loan,  although 
both  parties  understood  that  the  broker  would  have  to  use  the  securities  to 
obtain  the  loan.    Usage  is  inadmissible  to  destroy  a  contract. 

Order  of  Arrest. 

Holmes  d:  Adams,  for  complainant. 

Chamberlain,  Carter  db  Hornblower,  for  defendants. 

Wallace,  J.  By  the  contract  of  pledge  entered  into  between  the 
plaintiff's  assignor  and  the  defendants,  the  former  deposited  with  the 
latter  certain  shares  of  stock  as  collateral  security  for  the  payment 
of  $1,000,000  in  one  year,  with  interest,  with  authority  to  the  de- 
fendants to  sell,  assign,  and  deliver  the  collaterals  on  the  failure  of 
the  pledgeor  to  fulfill  his  agreement.  It  is  probably  true,  as  alleged 
by  the  defendants,  that  the  pledgor  understood  that  the  defendants, 
who  were  stock  brokers,  could  not  advance  this  large  loan  out  of  their 
own  funds,  but  would  be  obliged  to  hypothecate  the  collaterals  to  ob- 
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^ain  the  money.  Upon  this  theory,  if  they  bad  hypothecated  the  coI> 
laterals  as  bis  agents,  or  in  such  a  way  that  they  could  be  restored 
to  him  upon  payment  of  the  sum  loaned  on  them,  the  defendants 
would  not  be  liable  for  conversion.  Such  a  use  of  the  stock  might 
not  be  inconsistent  with  the  intention  of  the  parties,  and  would  not 
subvert  the  ultimate  rights  of  the  pledgeor,  and,  if  sanctioned  by  usage, 
or  if  within  the  contemplation  of  the  parties,  would  not  be  a  conver- 
sion. But  the  defendants  assert  that,  according  to  the  understand- 
ing between  them  and  the  pledgeor,  they  were  to  be  at  liberty  to  mingle 
the  securities  with  their  own,  and  raise  money  on  them  generally  as 
though  they  were  their  own.  Such  a  use  is  utterly  inconsistent  with 
the  contract  of  pledge.  No  evidence  of  usage  is  admissible  which 
would  destroy  the  contract.  If  the  defendants  have  used  the  collat- 
erals in  such  manner  that  they  could  not  at  once  regain  them  and 
restore  them  to  the  pledgeor,  when  the  obligation  of  the  latter  is  dis- 
charged, they  are  liable  for  conversion.  As  this  seems  to  be  the  case, 
the  order  of  arrest  is  granted. 


United  States  v.  Howell.^ 
Cireuit  Court,  W.  D.  Louiiiana.    May  Tenn,  1884. 

1.  RsvENtTE  Laws — Liquob  Licbnsb  —  FnuciiAaB  fob  Asothkb  without  Rb- 

CBiviNO  Profit. 

A  KTocer  who,  without  obtniniDg  a  license  for  selling  liquor,  purchases  a 
barrel  of  whisliy  for  a  customer,  and  enters  on  his  boolcs  a  charge  against  the 
customer  for  the  price  at  which  it  was  actually  obtaineil  from  the  liquor  dealer, 
does  not  transgress  the  spirit  of  the  revenue  laws. 

2.  Bamb— Onk  not  Prksdjikd  to  Offend  on  Account  of  bbino  a  "Oroceb." 

The  fact  that  one  is  a  grocer,  rather  than  in  any  other  ,line  of  business, 
should  not  raise  a  presumption  of  wrong-doing  against  him,  in  case  of  bis  pur- 
chasing a  barrel  of  whislcy  to  oblige  a  customer,  and  his  entering  on  his  booka 
a  charge  therefor. 

3.  Same— Not  Intendbd  to  be  Odious  ob  Oppressivb. 

The  revenue  laws  are  for  the  purpose  of  aiding  the  collection  of  the  govern- 
ment revenue  and  taxes,  and  thoy  should  not  be  construed  by  the  courts  so  as 
to  become  odious  or  oppressive  to  the  people 

Violation  of  Section  3242,  Rev.  St. 

M.  Elstner,  U.  S.  Dist.  Atty.,  for  the  United  States. 

BoABMAN,  J.,  {charging  jury  oraUy.)  The  facts  admitted  in  this  case 
preclude  a  dispute  on  any  matter  of  importance  on  this  trial.  The  de- 
fendant,  a  member  of  a  large  commercial  firm  in  this  city,  makes  the 
admissions,  and  the  government  submits  the  case  on  his  admissions. 

>  We  are  indebted  to  Talbot  Btillman,  Esq.,  of  the  Monroe,  Louisiana,  bar,  for 
this  opinion. 
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He  says  he  has  no  Hoense  as  a  wholesale  Kqaor-dealer ;  that  be  is  not 
in  fact  such  a  dealer,  and  he  is  not  so  in  law  onless  his  further  ad- 
missions impose  saoh  a  oharacter  upon  him.  He  is  a  groeer  mer- 
chant, but  never  sells  liquor  in  small  or  large  quantities.  He  says 
that  B.,  living  in  the  country,  wrote  him  a  letter  telling  him  to  par- 
chase  for  him  a  barrel  of  whisky  of  a  certain  brand  and  quality  and 
for  a  fixed  price,  and  send  it  to  him;  that  he  accordingly  purchased 
a  barrel  of  whisky  from  C,  a  liquor-dealer  in  this  city,  and  forwarded 
it  direct  to  B. ;  that  he  made  an  entry  in  his  books  against  B.  for  tbe 
amount  which  he  paid  G.  for  the  whisky,  not  charging  him  any  profits 
or  commissions  thereon :  that  the  liquor-dealer,  G.  had  him,  defend- 
ant, charged  in  his  books  in  the  same  amount,  and  the  revenue  cbl-) 
lector,  finding  such  a  charge  on  G.'s  books,  came  to  him  and  found 
on  his  firm's  books  the  charge  against  B.  for  the  whisky.  He  is  now 
on  trial  for  violating  section  3242,  Bev.  Bt.,  which  provides  a  pen- 
alty for  every  person  who  carries  on  the  business  of  a  wholesale 
liquor-dealer  without  first  obaining  a  license.  On  this  statement  tbe 
district  attorney  advises  you  to  find  the  defendant  guilty,  and  snggests 
that  the  chief  of  the  revenue  department  at  Washington  holds,  in  his 
advices  to  the  agents  of  the  department,  that  such  a  statement  of 
facts  shows  defendant  to  be  a  wholesale  dealer  in  liquor. 

The  fact  that  the  dealer,  G.,  had  on  his  books  an  entry  or  charge 
°  against  the  defendant  for  a  barrel  of  whisky,  and  that  defendant  had 
a  charge  on  his  firm's  books  against  B.  for  tbe  same  barrel,  when 
coming  to  the  knowledge  of  tbe  revenue  agent,  was  sufficient  to  cause 
him  to  report  defendant  as  wholesale  liquor-dealer;  but  such  a  find- 
ing by  the  agent  makes,  at  best,  bat  a  prima  facie  case  against  de- 
fendant. The  revenue  laws,  which  provide  penalties  for  ofiFenses  like 
the  one  charged  here,  are  for  the  purpose  of  aiding  in  enforcing  the 
collection  of  the  government  licenses  and  taxes,  and  they  should  not 
be  constmed  by  the  courts  so  as  to  become  odious  or  oppressive  to 
the  people.  In  my  view  of  the  law  tbe  fact  that  the  defendant's  firm 
were  dealers  in  groceries  is  of  no  special  consequence;  and  when  this 
fact  is  considered,  in  connection  with  the  other  facts  stated  by  him, 
it  should  not  in  any  way  damage  his  defense;  indeed,  under  my  view 
of  tbe  law,  he  is  on  that  account  no  more  to  be  considered  a  wholesale 
liquor-dealer  than  a  milliner  would  be  if  B.  had  written  to  such  a  per- 
son or  dealer  for  the  whisky.  The  statement  submitted  shows  that  the 
defendant  was  a  special  agent  to  purchase  the  barrel  of  whisky  for  B., 
under  special  instructions  as  to  the  price  and  quality.  The  barrel 
went  directly  from  the  store  of  G.,  the  liquor-dealer,  to  B.,  and  it  was  not 
at  any  time,  or  in  any  way,  the  goods  of  defendant.  C.,  the  liqnor- 
dealer,  it  is  presumed,  had  his  license;  and  the  defendant,  without  con- 
sidering whether  he  was  a  grocery  merchant  or  miUiner,  or  a  black- 
smith, under  the  facts,  cannot  be  considered  a  wholesale  liquor-dealer. 
Congress,  in  passing  these  laws  could,  if  it  had  chosen  to  do  so,  have 
made  the  sections  of  the  Bevised  Statutes  cover  such  a  case  as  tb^ 
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^roseontton  now  presents;  bat  I  do  not  think  suob  a  donstiticMon  as 
now  contended  for  is  warranted  by  any  of  the  rnles  of  law  which  should 
control  the  Dnited  States  courts  in  construing  such  laws. 

Yerdiot,  not  guilty* 


United  Stitbb  v.  Btafvobd. 
(DUtriel  Court,  E.  D.  Arkanms.    October  Term,  1883.) 

It  iHTBItKAl.  RBVKNUJC— SjUJ!  OP  DiSTIIXED  BFIRITS  AND  WiNEB. 

Distilled  sqirits  and  wines  cannot  lawfully  be  sold  in  any  quantity,  or  for  any 
purpose,  by  any  person  who  has  not  paid  the  special  tax  required  by  law. 

2.  SAME— Sale  by  Physicians  and  Dhugoibts. 

The  law  does  not  treat  distilled  spirits  ad  a  drug  or  medicine,  and  doctors 
and  druggists  are  not  privileged  to  sell  it  as  such  without  first  paying  the  spe- 
cial tax  required  of  dealers  in  liquor. 

3.  Same— Sale  of  Packaobs  Oontainino  Distilled  Spinrrs— Special  Tax. 

Where  packages  contain  distilled  spirits  in  a  form  to  be  got  at  by  squeezing, 
suction,  or  any  other  process,  and  the  spirits,  and  not  the  frait,  or  other  in- 
gredients contained  in  the  packages,  is  the  inducement  to  their  sale,  purchase, 
and  use,  one  selling  such  packages  must  pay  a  special  tax  as  liquor  dealer. 

This  was  a  criminal  information  filed  by  the  United  States  attor> 
sey  charging  the  defendant  with  selling  liquors  at  retail  without  pay- 
ment of  the  special  tax.  The  defendant  plead  not  guilty.  By  the  proofs 
it  appeared  that  the  defendant  conducted  business  in  a  one-story 
ftanie  building  in  the  town  of  Clarendon.  That  the  room  had  been 
used  as  a  saloon  until  the  state  local  Option  law  suppressed  saloons  in 
Clarendon,  siniie  which  time  it  had  been  used  as  a  billiard-ball,  in 
the  rear  part,  and  in  front  several  articles  werd  sold  behind  a  bar, 
among  them  tobacco,  cigars,  sardines,  and  chiefly  "brandy  cherries." 
Several  witnesses  testified  as  to  the  contents  of  the  bottles  alleged  to 
contain  "brandy  cherries,."  as  appeared  by  the  printed  labels  pasted 
thereupon,  and  the  method  of  dealing  in  them.  They  stated  that  the 
bottles,  when  purchased,  were  almost  invariably  opened  at  once  on 
the  counter,  and  the  contents  were  not  eaten,  but  drank  upon  the 
spot;  that  the  bottles  were  usually  opened  by  the  customer,  but  in 
some  instances  had  been  opened  by  defendant  or  his  clerk  or  bar> 
tender;  that  the  "cherries"  were  usually  left  behind,  and  was  some- 
times thrown  out  for  the  hogs.  In  one  instance,  the  "cherries, "  after 
the  liquor  had  been  drank  up,  were  given  to  the  deputy  sheriff,  upon 
the  suggestion  that  bis  prisoners  in  the  county  jail  near  by  might 
like  them  for  their  stimulating  qualities.  The  witnesses  testified  tbat 
the  liquid  contained  in  the  bottles  was  whisky, — one  witness,  that  it 
was  mean  whisky,  and  another  witness  that  he  drank  several  drinks 
of  it  and  it  made  him  "very  drnnk,"  and  that  he  saw  other  persons 
made  drunk  by  drinking  the  contents  of  such  bottles.  The  witnesses 
also  testified  that  they  bought  the  bottles  for  the  liquor  they  con- 
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tained,  and  not  ota  aeootint  of  tlie  frait,  and  that  they  knew  of  no  oae 
poiohasing  them  for  any  other  reason.  It  also  appeared  in  test!' 
mony  that  there  was  no  trade  in  Clarendon  in  these  artioles  nntil 
after  prohibition  had  been  established,  and  since  the  decision  of  the 
supreme  conrt  {Raht  v.  StaM,  89  4rk.  204)  on  the  subject  of  "brandy 
peaches." 

Cha$.  O.  Water;  U.  S.  Alty,,  for  plaintiff. 

8.  P.  Hughes,  for  defendant. 

GiLLDWEu:.,  J.,  ^charging  jury.)  A  portion  of  the  revenne  to  snp' 
port  the  f^ovemment  and  pay  the  public  debt  is  derived  from  a  tax  on 
distilled  spirits,  and  a  license  tax  imposed  on  dealers  therein.  The 
act  of  congress  provides  that  "every  person  who  sells  or  offers  for  <3ale 
foreign  or  domestic  distilled  spirits  or  wines,  in  any  less  quantities 
than  five  gallons  at  the  same  time,  shall  be  regarded  as  a  retail  dealer 
in  li(|nors ;"  and  peraons  engaging  in  that  bqsiness  are  required  to 
pay  a  license  tax  to  the  United  States  at  the  rate  of  $85  a  year.  Ton 
will  observe  this  license  tax  is  required  of  "every  person  who  sells  or 
offers  for  sale  foreign  or  domestic  distilled  spirits  or  wines."  The 
quantity  sold,  whether  a  gill  or  a  gallon,  or  the  purpose  for  whioh  it 
is  sold,  whether  as  a  beverage  or  a  medicine,  or  for  any  other  pur* 
pose,  is  not  material.  Distilled  spirits  or  wines  cannot  be  sold  in  any 
quantity,  or  for  any  purpose,  by  any  person  who  has  not  paid  the  re- 
quired special  tax.  It  is  a  popular  error  that  doctors  or  druggists 
can  sell  liquors  without  paying  the  special  tax.  Doctors  and  drug- 
gists have  no  greater  privileges  in  this  business  than  other  people. 
The  law  does  not  treat  liqnor  as  a  drug  or  medicine.  If  a  doctor 
prescribes  liquor  for  a  patient,  neither  he  nor  a  druggist  can  sell  the 
liquor  to  fill  such  prescription  unless  be  has  paid  the  special  tax  re-> 
quired  of  liqnor  dealers. 

In  this  state  there  seems  to  be  a  strong  incentive  to  evade  the  {Pay- 
ment of  the  license  tax.  The  state  has  a  local  option  law  combined 
with  a  high  license.  Under  the  operation  of  the  loca^  option  law  it 
is  unlawful  to  sell  liquor  for  any  purpose  in  many  localities;  and 
where  prohibition  does  not  prevail  it  is  unlawful  to  sell  without  the 
payment  of  a  high  license  to  the  state,  county,  and  towns,  amount- 
ing in  the  aggregate  from  |600  to  $1 ,000  a  year.  The  United  States 
laws  require  dealers  who  have  paid  their  special  tax  for  the  privilege 
of  selling  liquor  to  "place  and  keep  conspicuously  in  his  establish- 
ment or  place  of  business"  the  license  which  he  receives  from  th» 
United  States  collector.  The  state  law  provides  that  the  finding  in 
any  house,  room,  or  place  of  business  of  such  a  license  shall  be  prima 
facie  evidence  that  the  person  doing  business  in  tha  house  is  selling 
liqnor  in  violation  of  the  state  law,  unless  he  h&s  a  state  license.  It- 
will  thus  be  seen  that  tkere  is  a  strong  motive  on  the  part  of  those 
selling  in  violation  of  the  state  law  to  evade  the  payment  of  the 
license  tax  required  by  the  laws  of  the  United  States,  not  so  much  on 
account  of  the  amount  of  the  United  States  tax  as  the  effect  of  ita 
v.20,no.ll — 46 
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payment  in  disoovering  them  to  the  state  authorities.  The  tesult  is 
that  numeroQB  fraudulent  devioes  have  been  resorted  to  from  time  to 
time  to  evade  the  payment  of  the  lioense  tax  to  the  United  States  and 
the  state,  or  to  eucape  the  payment  of  the  license  tax  to  the  United 
States,  and  sell  in  prohibition  districts  in  violation  of  the  state  law. 

Tou  have  all  heard  of  "blind  tigers."  One  of  the  most  common 
of  these  fraudulent  devices  is  to  pat  a  few  drugs,  barks,  or  extracts 
into  very  common  liquor  and  put  it  on  the  market  for  sale  as  a 
pretended  medicine,  under  the  name  of  "cordial,"  "tonic,"  or  "bit- 
ters." "Hostetter'B  Bitters,"  "Fitzpatrick's  Bitters,"  "Home  Bitters," 
"Hom3  Sanitive  Cordial,"  "Beed's  Gilt-Edge  Tonic,"  and  other  com- 
pounds were  of  this  character,  and  have  aU  rightly  been  adjudged  to 
be  mere  shams  as  medicines,  because  they  were  sold  and  used  as  in- 
toxicating beverages,  and  for  the  liquor,  and  not  for  the  drugs  and 
barks  they  contained ;  and  dealers  in  them  have  been  dealt  with  pre- 
cisely as  if  they  had  sold  plain  whisky  without  any  disguise.  WUl- 
iams  v.  State,  85  Ark.  430;  Foster  v.  State,  36  Ark.  258 ;  OoMtorfv. 
State,  39  Ark.  450 ;  V.  S.  v.  Cota,  17  Fed,  Rbp.  734.  Mere  names  go 
for  nothing.  The  law  outs  through  frauds  and  shams  of  every  char- 
acter, and  regards  only  the  substance  of  things. 

The  so-called  "brandy  peaches"  and  "brandy  cherries"  seem  to  be 
the  latest  and  most  popular  device  for  dealing  in  spirits  without  pay- 
ing the  special  tax.  This  is  particularly  the  case  in  the  districts  in 
which  the  sale  of  liquor  is  prohibited  by  state  law.  The  witnesses 
tell  you  there  is  little  or  no  demand  for  these  articles  in  localities 
where  there  are  licensed  dealers  in  liquor,  and  where  it  can  be  had 
without  the  incumbrance  of  peaches  or  cherries.  The  introduction  of 
peaches  or  cherries  into  liquor  does  not  necessarily  change  its  char- 
acter any  more  than  did  the  introduction  of  drugs  in  the  cases  of  the 
"tonics"  and  "bitters"  which  I  have  mentioned.  There  is  probably 
not  a  package  of  genuine- brandied  peach  or  cherry  preserves  in  the 
state,  outside  of  those  put  up  by  housewives  for  family  use.  Between 
the  genuine  brandied  peach  or  cherry  preserves  put  up  for  legitimate 
domestic  use  as  confectionery,  and  the  so-called  "brandy  cherries," 
described  by  the  witnesses  in  this  case,  and  sold  by  the  defendant, 
there  is  not  the  faintest  resemblance.  One  is  an  edible  and  palatable 
preserve,  and  used  as  such ;  the  other,  as  the  proof  shows,  is  neither 
edible  nor  palatable,  and  is  not  used  as  a  preserve  or  for  food,  but  as 
a  stimulating  beverage,  and  for  the  spirits  it  contains.  The  method 
of  making  brandied  peach  preserves  is  laid  down  in  the  standard  au- 
thorities on  the  subject  of  the  preservation  of  food.  The  fruit,  after 
being  properly  prepared,  is  boiled  in  a  syrup  made  of  refined  sugar, 
and  is  then  placed  in  a  bottle,  the  syrup  poured  over  it,  and  a  suffi- 
cient  quantity  of  pure,  pale  brandy  added  to  impart  to  it  the  desired 
brandy  flavor,  just  as  brandy  is  used  as  an  ingredient  in  our  pudding 
sauce  or  mince  pies,  for  the  purpose  of  improving  their  flavor.  It  ia 
obvious  the  defendant  sold  no  such  preserves.     Alcohol  is  used  to 


Digitized  by 


Google 


UNITED   BTATBS   V.  STAFFOBD.  798 

preserve  specimens  of  frnits  for  exhibitions  at  fairs,  or  to  advertiee 
the  products  of  the  country,  but  frnits  so  preserved  are  not  put  ap  for 
sale,  and  are  not  knovrn  in  the  trade. 

It  is  quite  clear  the  so-called  brandy  cherries  described  by  the  wit- 
nesses in  this  case  are  not  an  edible  preserve,  and  are  not  put  np  for 
ornament.     What,  then,  is  the  proper  definition  of  the  brandy  peaches 
and  brandy  cherries  now  so  popular  in  the  prohibition  districts  in  this 
state  ?    If  they  are  not  used  as  confectionery,  nor  as  food,  nor  for  orna- 
ment, what  is  their  use  ?    I  know  not  what  definition  yon  gentlemen 
may  give  of  them,  and  it  rests  with  yon  to  define  them  in  the  light  of  the 
evidence;  but  from  the  proof  in  the  case,  I  confess  it  seems  to  me  the 
proper  definition  would  be :  a  compound  of  drugged  whisky  and  poor 
peaches  or  cherri^,  the  fruit  being  added  as  a  mere  disguise,  and  with  a 
view  to  evade  the  payment  of  tbe  license  tax  imposed  on  liquor  dealers 
by  the  United  States,  and  to  escape  the  penalties  of  the  state  law  for 
selling  liquor  in  districts  where  its  sale  is  prohibited.     I  repeat  that  the 
quantity  of  liquor  sold  is  not  material,  nor  is  the  size,  form,  or  chem- 
ical composition  of  the  vessel  or  other  thing  that  contains  the  spirits 
material.    If  a  cocoa-nut  or  gourd  was  filled  with  spirits  and  labeled 
brandy  cocoa-nut  or  brandy  gourd,  it  would  be  idle  to  say  that  one  sell- 
ing liquor  in  that  way  could  escape  payment  of  the  license  tax.     So, 
if  one  were  to  stuff  sponges  in  bottles  and  then  fill  them  with  liquor 
and  label  them  brandy  spoiiges,  he  could  not  escape  payment  of  the 
tax  on  the  plea  that  the  sponges  absorbed  the  liquor  and  that  there 
was  therefore  no  liquor  in  the  bottles.     Such  a  plea  would  not  be 
entitled  to  respectful  consideration.     It  is  then  wholly  immaterial 
whether  the  liquor  sold  is  contained  in  a  bottle,  cocoa-nut,  gourd, 
sponge,  peach,  or  cherry,  or  what  label  is  put  upon  it,  if  the  package 
contains  distilled  spirits  in  a  form  to  be  got  at  by  squeezing,  suction, 
or  any  other  process,  and  the  spirits  in  the  package,  and  not  the  other 
ingredients,  are  the  inducement  to  its  sale  and  purchase; 

To  sum  up  the  law  applicable  to  the  case,  I  instruct  you  that  if  you 
find  from  the  evidence  that  the  bottles  of  so-called  "brandy  cherries," 
sold  by  the  defendant,  contained  whisky  or  other  distilled  spirits,  and 
that  they  were  purchased  by  his  customers,  not  for  the  fruit  in  them, 
but  on  account  of  the  distilled  spirits  they  contained,  and  for  the  pur- 
pose of  using  the  spirits  contained  therein  as  a  beverage,  and  that 
the  contents  of  the  bottles  were  in  fact  used  as  a  beverage,  and  for 
the  purpose  of  obtaining  the  effects  produced  by  the  use  of  intoxicat- 
ing liquor,  and  that  such  effects  were  in  fact  produced  by  their  use,  and 
that  the  defendant  knew  these  facts, — then  you  will  find  him  guilty. 
If  yon  find  these  facts,  it  makes  no  difference  whether  the  derendant 
opened  the  bottles  or  not  when  he  sold  them,  nor  whether  the  pur- 
chaser drank  the  contents  of  the  bottle  at  the  defendant's  counter  or 
took  it  elsewhere  for  that  purpose,  and  it  makes  no  difference  that 
the  bottles  were  sealed  np,  and  that  the  sales  were  made  in  what  has 
been  spoken  of  in  the  course  of  the  trial  as  original  packages. 


Digitized  by 


Google 


724  rZDSRKh  BEFOBTSB. 

I  have  diseaBsed  with  yoa  the  facta  and  the  law  bearing  on  Qjfa 
oase  at  greater  length  than  is  usual  in  oases  of  no  more  importance, 
because  your  verdict  will  probably  be  accepted  as  settling  all  other 
«ases  of  like  character.  Of  coarse,  you  upderstand  yoa  are  the  sola 
judges  of  the  facts  in  the  case,  and  that  any  fair  or  reasonable  donbt 
in  your  minds  as  to  the  defendant's  guilt  should  be  xesolved  in  His 
favor. 


BoosETBLT  o.  Wkstern  Eleotbio  Co. 

[Oimttt  Oowt,  a.  n.  ir»u  Tork.    July  7, 1884.) 

Patbrt  Law— Salb  of  Patbnted  Articlb— Vendor  and  "VmrDEB. 

The  purchase  of  a  patented  article  from  the  patentee  or  owner  of  the  patent 

confers  upon  the  buyer  the  right  to  use  the  article  to  the  same  extent  as  though 
/      it  were  not  the  subject  of  a  patent;  but  the  sale  does  not  import  the  pemm- 

sion  of  the  vendor  that  it  may  be  used  in  a  way  that  will  violate  liis  exclusive 

property  in  another  invention. 

In  Equity^ 

Dickereon  dt'  Diekenon,  for  complainant. 

Oeo.  P.  Barton,  for  defendant. 

Wauaob,  J.  The  case  made  by  the  motion  papers  is  this :  The 
complainant's  patent  is  for  an  improvement  in  electric  batteries,  con- 
sisting of  a  prism  and  other  elements,  and  the  claims  are  for  the 
prism,  and  for  various  elements  in  combination  with  it.  The^efend- 
ant  is  selling  an  electric  battery  which  contains  the  prism  in  combi* 
nation  with  the  several  other  elements  which  are  covered  by  the 
claims  of  the  patent;  having  parehased  the  prisms  from  complain- 
Ant,  but  having  obtained  the  other  elements  of  the  battery  from 
«ther  sources. 

If  it  were  true  that  the  prisms  are  not  capable  of  any  use  except 
in  combination  with  the  other  elements  covered  by  the  several  claims 
of  the  patent,  the  complainant  can  nevertheless  insist  that  the  pur- 
chaser shoald  only  be  permitted  to  use  them  as  sabstitutes  for  prisms 
which  have  been  deteriorated  or  destroyed,  or  to  sell  to  others.  They 
could  be  used  in  this  way  without  infringing  the  complainant's  rights. 

The  purchase  of  a  patented  article  from  the  patentee  or  owner  of 
the  patent  confers  upon  the  buyer  the  right  to  use  the  article  to  the 
same  extent  as  though  it  were  not  the  subject  of  a  patent;  but  the 
sale  does  not  import  the  permission  of  the  vendor  that  it  may  be 
used  in  a  way  that  will  violate  his  exclusive  property  in  another  in- 
vention. Where  the  article  is  of  such  peculiar  characteristics  that 
it  cannot  be  dealt  in  as  a  trade  commodity,  and  cannot  be  used  prao» 
tically  at  all,  unless  as  a  part  of  another  patented  article  of  the  vend- 
ors, it  would  be  preposterous  to  suppose  that  the  parties  did  not  ooiv> 
template  its  use  in  that  way.  It  would  be  against  good  conscience 
to  allow  an  injuncUon  to  a  vender  under  suoh.oircumstanoes.     H* 
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would  be  estopped  from  asserting  a  right  whioh  the  purchaser  nanst 
have  understood  him  to  waive. 

Upon  the  argument  of  the  motion,  the  ease  seemed  to  be  like  the 
one  last  stated,  but  it  is  not  such  a  case. 

The  motion  for  an  injunction  is  granted. 


Nsw  Process  Fskmentation  Co.  v.  Maus  and  others. 
(Cireuii  Court,  N^  D.  Indiana.    June,  1884./ 

1.  Patents  fob  In  vbhtioss— PRooaaa — Riohtb  of  Holder  of  Patent. 

A  part^  is  not  entitled  to  the  exclusive  right  to  have  his  beer  ferment  or  be 
come  clarified,  by  stopping  up  the  bung-holes  of  the  casks  and  making  the  car 
bonic  acid  gas  escape  some  other  way. 
a.  Bame — Pkooesb— Patentability. 

A  person  cannot  patent  a  result,  but  only  the  means  or  art  by  which  the  re- 
sult may  be  effected. 
3.  Same— Chemical  CJombination  —  Meohanical  Coubhtation— No  Conflict. 
If  a  process  consists  of  a  (Chemical  combination,  by  which  the  particular  re- 
sult is  produced,  its  existence  does  not  prevent  another  inventor  trom  making 
a  mechanical  combination  which  produces  the  same  result. 

This  was  a  bill  filed  against  the  defendants  for  an  alleged  infringe- 
ment of  a  patent  granted  May  20,  1879,  to  Bartholomae,  as  assignee 
of  MeUer  &  Hofmanu.  Bartholomae  has  assigned  his  interest  to  the 
plaintitf,  a  corporation  of  the  state  of  Illinois.  Meller  &  Hofmann 
bad  previously  (1876  and  1877)  taken  out  patents  in  France  and  Bel« 
gium.  The  specifications  give  a  description  of  the  manner  in  which 
beer  had  been  brewed  previously,  viz. :  That  after  cooking  and  cool- 
ing it  was  put  in  open  vessels  for  fermentation,  and  after  a  certain 
number  of  days  it  was  drawn  oS  from  the  yeast  into  large  casks  nearly 
closed,  where  it  remained  for  a  considerable  time,  in  some  instances 
for  months,  to  settle ;  that  the  beer  was  then  pat  into  shavings  casks 
and  mixed  with  young  beer  or  kraausen ;  that  during  the  process  of 
fermentation  the  carbonic  acid  gas  rose,  so  that  often  the  lighter  par- 
ticles of  yeast  and  solid  matter  were  thrown  to  the  top  and  escaped 
over  the  edges  of  the  cask,  some  portion  of  the  beer  being  thus  wasted, 
which  had  to  be  replaced  daily  by  new  beer.  This  wastage  was  sup- 
posed to  be  about  one  barrel  in  40 ;  the  escape  of  the  beer  in  this 
manner,  falling  upon  the  fioor  of  the  cellar  where  the  casks  were,  af- 
fected the  air  so  as  to  be  injurious  to  persons  there  working,  and 
the  flavor  of  the  beer.  In  remedying  this,  by  the  washing  of  the  out* 
side  of  the  barrels,  the  temperature  of  the  cellar  was  raised.  After 
the  beer  had  been  in  the  shavings  casks  from  10  to  15  days,  the  clar- 
ifying substance  was  introduced  and  the  beer  became  clear^  The 
casks  were  then  closed,  in  order  to  confine  the  last  portions  of  the  ris- 
ing' carbonic  acid  gas;  that. then  it  must  be  immediately  drawn  ofE 
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into  kegs  and  used.  At  the  time  of  drawing  off  the  beer  from  the 
shavings  casks,  the  beer  was  never  to  be  auder  more  than  a  certain 
pressure.  If  the  beer  were  not  put  upon  the  market  at  once,  the  bangs 
had  to  be  removed,  and  the  escaping  gas  then  stirred  op  the  yeast  and 
the  impurities  that  were  settled  at  the  bottom,  and  it  bad  to  be  again 
put  through  the  shavings  casks.  According  to  a  process  then  in 
use  it  required  about  20  days  to  put  the  beer  on  the  market  after  it 
had  been  placed  in  the  shavings  casks,  and  this  delay  required  a  large 
amount  of  capital  to  be  invested  during  the  time. 

The  specitications  then  proceed  to  state  that  the  object  of  the  inven- 
tion was  to  overcome  these  difficulties,  and  to  produce  in  a  shorter 
time  a  better  quality  of  beer,  containing  more  sugar  and  less  alcohol ; 
and  they  state  further  that  the  invention  consists  in  treating  the  beer, 
when  in  the  shavings  casks  step  of  operation,  in  one  or  more  closed 
casks  under  carbonic  acid  gas  pressure,  automatically  controllable, 
and  caused  by  the  fermentation  of  the  beer.  The  pressure  in  the  cask 
is  thus  equalized,  and  the  effervescing  quality  of  the  beer  in  all  the 
casks,  when  two  or  more  are  connected  together,  is  uniform.  The  casks 
being  closed,  none  of  the  beer  wastes,  and  the  foul  smell  and  washing 
of  the  casks  are  avoided.  The  escaping  carbonic  acid  gas  is  con- 
ducted from  a  relief-valve  to  the  open  air;  and  further,  the  invention 
consists  in  treating  the  beer  in  the  same  way  at  the  kraeusen  stage,  or 
subsequently  thereto,  or  both;  that  is  to  say,  the  invention  consists  in 
so. treating  the  beer  at  any  time  or  times  previous  to  racking  off,  or 
bunging  and  bottling.  And  then  the  specifications  proceed  to  give 
an  account  of  the  manner  in  which  the  invention  becomes  useful  and 
practicable  by  describing  the  drawings  which  are  annexed.  There  are 
three  shavings  casks  with  faucets  and  valves  inserted  in  their  bungs. 
These  faucets  are  connected  to  what  is  called  the  main  pipe,  by  means 
of  flexible  sections  provided  with  couplings.  The  connections  have 
valves.  The  pipe  bends  upward  and  passes  above  the  level  of  a  water 
column,  and  then  passing  downward  enters  the  base  of  the  column, 
at  the  top  of  which  a  cup  is  provided.  The  water  column  has  a  faucet 
to  draw  off  the  water  when  it  is  desired  to  decrease  the  pressure.  A 
branch  pipe  serves  to  discharge  any  condensed  moisture,  and  there  is 
a  pressure-gauge  to  indicate  the  pressure.  There  is  a  gas  generator 
connected  with  the  pipe,  which  is  so  constructed  as  to  test  the  joints 
of  the  apparatus  and  drive  all  atmospheric  air  from  the  pipes  when 
the  operation  begins.  A  pipe  is  projected  out  of  the  building  and 
leads  all  the  gas  into  the  open  air,  and  there  is  a  device  by  which, 
when  the  gas  in  its  escape  becomes  so  rapid  as  to  lift  the  body  of 
water  upward,  the  water  will  be  arrested  by  a  "diaphragm." 

This  general  description  is  supplemented  by  reference  to  the  Tarions 
parts  of  the  apparatus,  by  letters,  so  as  to  designate  particularly  the 
manner  in  which  it  is  constructed  and  operates.  It  is  declared  that 
the  pressure  in  all  the  shavings  casks  connected  with  the  pipe  will  be 
equal,  and  will  be  kept  so  indefinitely;  whereas,  in  the  process  before 
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praotieed,  the  beer  had  to  be  banged  at  a  particular  time,  for  a  partio< 
ular  day's  market.  Bat  thia  process  ettables  the  brewer  to  keep  on 
hand  merchantable  beer  which  can  be  shipped  at  onoe,  or,  if  not  then 
desired,  a  stock  can  be  kept  on  hand  for  fatare  use.  And  it  is  alleged 
that  what  is  true  of  a  series  of  shavings  casks,  applies  equally  to  a 
single  cask.  The  specifications  declare  that  other  means  than  a  water 
column  may  be  adopted  for  equalizing  the  pressure  of  the  gas,  as  by 
safety-valves  and  the  like,  and  that  the  apparatus  is  susceptible  of 
many  other  variations.  A  description  is  then  given  of  tlie  result  of 
what  is  alleged  to  be  this  new  method.  They  then  refer  to  the  intro- 
duction of  what  is  called  "clarifying  gelatine"  into  the  shavings  casks, 
and  they  state  what  is  done  when  it  is  desired  to  make  beer  for  bot- 
tling. There  are  annexed  to  the  specifications  eight  distinct  claims, 
all  of  which  are  qualified  by  the  terms  "substantially  as  described," 
the  first  of  which  refers  to  holding  the  beer  under  controllable  press- 
ure of  carbonic  acid  gas  when  in  the  krsBusen  stage ;  the  second,  to 
the  mode  of  treating  beer  when  in  the  kreeusen  stage,  by  holding  it  in 
a  vessel  under  automatically  controllable  pressure  of  carbonic  acid 
gas;  the  third  refers  to  holding  it  under  controllable  pressure  of  car* 
bonie  acid  gas  from  the  beginning  of  the  krwusen  stage  until  such 
time  as  it  is  transferred  to  kegs  and  bunged ;  the  fourth,  to  the  method 
of  preserving  the  beer  after  it  has  passed  the  kreusen  stage,  which 
consists  in  holding  it  under  pressure  of  carbonic  acid  gas,  the  press- 
ure automatically  regulated  by  a  contracting  hydrostatic  pressure; 
the  fifth,  to  the  treatment  of  the  beer  when  it  is  in  the  second  ferment- 
ing stage,  "ruh  beer,"  which  consists  in  holding  it  under  automatic- 
ally controllable  pressure  of  carbonic  acid  gas;  the  sixth,  to  the 
treatment  of  beer  in  holding  it  in  closed  connected  vessels  under  au- 
tomatically controllable  pressure  of  carbonic  acid  gas;  and  the  sev- 
enth refers  to  the  process  of  clarifying  and  settling  the  beer  in  a  series 
of  shavings  casks  equalising  the  rate  of  fermentation,  etc.,  as  before ; 
the  eighth  refers  to  the  machinery  or  apparatus  by  which  the  process 
is  carried  into  effect. 

Among  other  defenses  set  up  in  the  answer  it  is  alleged  that  Meller 
&  Hofmann  were  not  the  original  and  first  inventors  of  the  process  of 
preparing  beer  for  the  market  by  holding  it  under  automatically  con- 
trollable carbonic  acid  gas  pressure  when  in  the  kreeusen  stage,  nor  of 
the  process  of  treating  beer  when  in  the  kreusen  stage  by  holding  it 
in  a  vessel  as  described,  under  the  pressure  of  carbonic  acid  gas;  that 
this  had  been  known  long  before,  and  as  to  some  parts  or  divisions 
of  the  apparatus  described,  the  defendants  say  they  do  not  infringe ; 
and  various  patents  are  set  forth,  granted  to  others,  which  it  is  alleged 
show  that  the  same  principle  and  combination,  or  substantial  and  ma-, 
terial  parts  thereof,  described  in  the  plaintiff's  letters  patent,  had  been 
described  in  the  patents  of  other  parties  issued  prior  to  the  plaintiff's. 
The  answer  then  proceeds  to  state,  and  describe  the  apparatus  and 
processes  used  by  the  defendants,  which  they  say  is  an  entirely  differ-; 
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ent  ftppar&tusfrom  that  described  in  the  letters  patient  of  the  plaintiff, 
and  in  the  specifications  annexed  thereto. 

F.  W,  Gotzkausen,  P.  C.  Dyrenfortii,  and  Banniag  A  Banning,  for 
complainant. 

C.  P.  Jaeobt  and  Duncan,  Smith  d  Duncan,  for  defendants. 

Druhmond,  J.  Nearly  all  the  claims  in  this  case,  as  well  as  the 
Bpecifioations,  speak  of  the  beer  in  what  is  called  the  krasusen  stage. 
The  specifications  term  "kraeusen"  young  beer,  and  also  use  the  words 
"krseusen  stage,"  the  inference  being  that  it  refers  to  that  condition 
of  the  beer  when  it  is  considered  young.  Bat,  in  the  evidence  of  the 
plaintiff,  one  of  the  witnesses  particularly  describes  what  the  krssnsen 
stage  is.  He  calls  krssasen.a  fermenting  sweet-beer  wort  during  the 
first  stage  of  the  main  fermentation,  in  which  a  foam  of  a  very  dense, 
curly  white  appearance  is  formed  on  the  surface,  and  it  is  so  termed 
because  the  beer  has  the  appearance  of  curling,  as  krsBusen  in  Ger- 
mail  means  "curls."  The  krsaasen  stage,  he  declares,  is  the  new 
fermentation  which  sets  in  aftsr  the  "krsBusen  beer"  has  been  added. 
Under  the  old  method,  when  the  beer  was  in  this  condition  in  shavings 
casks,  and  the  bung  was  left  open,  the  foam  and  some  of  the  ingre- 
dients of  the  beer  escaped  through  the  bung-hole.  As  claimed  in  the 
plaintiff's  patent,  this  was  avoided  by  stopping  up  the  bung-holes, 
and  devising  a  method  by  which  the  carbonic  acid  gas  formed  in  the 
fermentation  was  permitted  to  escape  upon  a  certain  pressure,  which 
removed  the  danger,  that  otherwise  would  exist,  of  bursting  the  casks, 
or  of  injuring  the  beer  when  in  fermentation,  or  while  being  clarified. 

All  the  claims  except  the  last,  it  is  insisted  by  the  plaintiff,  are  for 
a  process,  and  that  as  to  them  the  particular  manner  or  instramen- 
talities  by  which  the  process  is  accomplished  are  immaterial. 

It  is  well  known  that  the  term  "process"  is  not  used  in  the  statute, 
but  it  has  been  uniformly  held  that  there  may  be  a  patent  for  a  process, 
because  it  is  regarded  as  an  art,  which  is  a  word  used  in  the  statute. 
But  it  must  be  confessed  that  it  is  often  one  of  the  most  difScolt 
questions  to  decide,  in  the  practical  application  of  claims  made  in  a 
patent,  what  is  a  process  which  may  be  the  subject  of  a  patent.  To 
illustrate  and  prove  this,  it  is  only  necessary  to  refer  to  the  case  of 
Mitchell  V.  Tilghman,  19  Wall.  287,  which  was  most  elaborately  argued 
and  fully  considered,  and  where  a  majority  of  the  court  held  that  al- 
though the  manufacture  of  fat  acids  and  glycerine  from  fatty  or  oiJy 
substances  by  the  action  of  water  at  a  high  temperature  and  pressure 
was  a  process,  yet  that  the  patentee  was  limited  to  the  particular 
method  or  means  of  applying  highly-heated  water  under  pressure, 
pointed  out  in  the  specifications,  although  the  claim  was  on  its  face 
broader  than  that,  and  to  the  case  of  Tilghman  v.  Proctor,  103  U.  S. 
707,  where  the  same  patent  was  in  question,  and  where  the  court 
held  that  it  was  a  patent  for  a  process,  irrespective  of  the  particular 
mode  or  form  of  apparatus  for  carrying  it  into  effect.  If.  then,  we 
now  consider  this  last  case  in  connection  with  one  of  the  first  oases 
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decided  by  the  supreme  oonrt,  (Corning  t.  Burden,  16  How.  252,)  and 
some  of  the  intervening  cases  where  patents  have  been  sustained  for 
a  process,  we  oagbt  to  be  able  to  determine  the  role  established  by 
that  court  as  to  what  is  a  process  for  which  a  patent  can  issue. 

In  Coming  v.  Burden  the  court  said  that  one  might  discover  a 
new  and  useful  improvement  in  the  process  of  dyeing,  tanning,  etc., 
irrespective  of  any  particular  form  of  machine  or  mechanical  device, 
and  another  might  invent  a  labor-saving  machine,  by  which  the  same 
process  might  be  performed,  and  each  might  be  entitled  to  his  pat- 
ent; that  one  by  exposing  India  rubber  to  a  certain  degree  of  heat, 
in  mixture  or  connection  with  certain  metallic  salts,  might  produce 
a  valuable  product  and  be  entitled  to  a  patent  for  his  discovery  as  a 
process  or  improvement  in  the  art,  irrespective  of  mechanical  devices. 
And  another  might  invent  a  furnace  or  stove,  or  some  apparatus  by 
which  the  same  process  might  be  carried  on  with  a  saving  of  labor 
and  of  expense,  ahd  he  would  be  entitled  to  a  patent  for  his  machine 
as  an  improvement  in  the  art,  and  yet  one  could  not  have  a  patent 
for  a  machine,  nor  the  other  for  a  process.  Each  wduld  be  entitled 
to  a  patent  for  the  method  of  producing  certain  results,  but  not  for 
the  result  itself.  And  the  ootirt  further  stated  that  it  was  when  the 
term  "process"  was  used  to  represent  the  means  of  producing  a  result 
that  it  was  patentable,  and  it  would  include  all  methods  or  means 
not  effected  by  mechanism.  This  definition  is  intelligible.  A  part 
of  it,  bat  not  the  whole,  is  cited  in  Tilghman  v.  Proctor, 

In  Corning  v.  Burden  the  court  held  that  Burden  had  not  discov- 
ered any  new  process,  but  a  new  machine  or  combination  of  mech- 
anism by  which  the  result  was  produced. 

In  'McClurg  v.  Kingsland,  1  How.  202,  where  the  only  change  made 
in  the  method  of  casting  iron  rolls  was  by  directing  the  metal  into 
the  mould,  when  in  a  liquid  state,  at  a  tangent,  the  patent  was  sus- 
tained, although  there  does  not  seem  to  have  been  much  discussion 
directly  upon  the  patentability  of  the  claim.  All  that  was  done  in 
that  case  was  simply  to  change  the  direction  of  the  tube  which  car- 
ried the  metal  into.the  mould,  the  old  method  being  to  convey  it  from 
the  furnace  to  the  mould  in  a  horizontal  or  perpendicular  direction. 

In  Mowryv.  Whitney,  14  Wall.  620,  and  T'dgkmany.  Proctor,  supra, 
the  court  sustained  the  claim  in  each  as  a  patent  for  a  process.  In 
the  latter  case,  the  court  says  that  the  patent  law  is  not  confined  to 
new  machines  and  new  compositions  of  matter,  but  extends  to  any 
new  or  useful  art  and  manufacture,  and  that  a  manufacturing  process 
is  an  art. 

Goodyear's  patent  was  for  a  process;  namely,  vulcanizing  India 
rubber.  The  apparatus  for  performing  the  process  was  not  material, 
and  was  not  patented,  and  the  court  then  refers  to  Neilson's  English 
patent.  Neilson's  patent  was  for  the  discovery,  which  he  made,  of 
applying  a  blast  of  hot  air,  instead  of  cold,  to  a  smelting  furnace, 
and  fpr  describin^r  a  method  by  which  that  was  accomplished,  that 
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method  not  being  material,  and  the  court  declares  that  Keilson's  pat- 
ent was  sustained  as  a  process  patent,  and  quotes  the  language  of 
the  court  of  exchequer,  "that  the  plaintiff  did  not  merely  claim  a 
principle,  but  a  machine  embodying  a  principle,  aild  a  very  vala- 
able  one;"  and  also  the  language  of  Lord  Campbell,  in  the  hoase 
of  lords,  that  "the  patent  must  be  taken  to  extend  to  all  machines,  of 
whatever  construction,  whereby  the  air  is  heated  intermediately  be- 
tween the  blowing  apparatus  and  the  blast  furnace;"  and  therefore 
it  was  unnecessary  to  compare  one  apparatus  with  another. 

The  court,  in  Tilghman  v.  Proctor,  also  quotes  the  language  of 
Chief  Justice  Taney  in  O'Reilly  v.  Morse,  15  How.  112,  where  he  says, 
in  commenting  on  Neilson's^Case,  8  Mees.  &  W.  806, — 
"That  the  manner  in  which  air  might  be  heated  waa  immaterial.  His  pat- 
ent WHS  supported  because  he  (Keiison)  had  invented  the  mechanical  appa- 
ratus by  which  the  current  of  hot  air  could  be  thrown  in.  The  interposition 
of  a  heated  receptacle  in  any  form  was  the  novelty  he  invented." 

And,  after  qaoting  still  further  from  the  opinion  of  the  Chief  Jos- 
tice  in  O'Reilly  v.  Morse,  the  court  states: 

"It  seems  to  ns  that  this  clear  and  exact  summary  of  the  law  affords  the 
key  to  almost  every  case  that  can  arise.  '  Whoever  discovers  that  a  certain 
useful  result  will  be  produced  in  any  art  by  the  use  of  certain  means,  is  enti- 
tled to  a  patent  for  it,  provided  he  specifies  the  means.'  It  is  very  certain 
that  the  means  need  not  be  a  machine  or  an  apparatus;  it  may  be,  as  the  court 
says,  a  process.  A  machine  is  a  thing.  A  process  is  an  act,  or  a  mode  of 
acting.  *  *  *  The  mixing  of  certain  substances  together,  or  the  heating 
of  a  substance  to  a  certain  temperature,  is  a  process.  If  the  mode  of  doing 
it,  or  the  apparatus  in  or  by  which  it  may  be  done,  is  sufficiently  obvious 
to  suggest  itself  to  persons  skilled  in  the  particular  art,  it  is  enough  in  the 
patent  to  point  out  the  process  to  be  performed,  without  giving  supererogatory 
directions  as  to  the  apparatus  or  method  to  be  employed. " 

The  majority  of  the  court  in  O'Reilly  v.  Morse  refused  to  sustain 
the  eighth  claim  of  Morse,  because  he  disavowed  the  specific  machin- 
ery or  means  mentioned,  but  claimed  the  use  of  the  motive  power  of 
the  electric  current,  however  developed ;  and  this  was  held  to  be  a 
principle  simply. 

There  has  always  been  some  difference  of  opinion  as  to  the  true 
grounds  upon  which  this  rejection  of  the  eighth  claim  of  Morse  was 
placed,  it  being  maintained  by  some  that  Morse  was  not  entitled  to 
have  a  patent  including  all  applications  of  what  he  termed  electro- 
magnetism  in  the  transmission  of  words,  letters,  and  signs,  but  only 
his  own  particular  application. 

It  has  been  uniformly  held  that  a  patent  for  a  mere  principle,  or 
what  is  sometimes  called  a  law  of  nature,  cannot  be  sustained;  but 
in  all  the  cases  referred  to,  from  the  Neilson  to  the  Tilghman  patent, 
the  law  or  laws  of  nature  discovered  were  utilized,  and  it  is  said  that 
in  giving  this  construction  to  principle  and  process,  a  patent  for  a 
process  leaves  the  field  open  to  future  inventors ;  whereas  a  patent 
for  a  principle  or  a  law  of  nature  would  give  a  monoply  to  the  per- 
son making  that  discovery.    So  that  the  rule  established  by  the  sa- 
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preme  court  is  said  to  be  that  the  patent  for  a  process  will  inolode 
every  application  of  the  principle  that  involves  the  use  of  the  ptocess 
described  and  claimed  by  the  patentee,  and  this  does  not  include  the 
particular  machine  or  apparatus  described  by  the  patentee,  but  the 
mode  of  operation  irhich  is  carried  out  by  means  of  the  apparatus. 
Walk.  Pat.  §  14. 

In  NeiUon'g  Case  the  defendant  did  not  use  the  means  employed 
by  Neilson  in  throwing  the  hot  air  to  the  smelting  furnace,  for  it  was 
admitted  he  used  a  better  device ;  but  it  was  assumed  that  when  once 
the  idea  existed  in  the  mind  of  the  superiority  of  a  hot-air  blast  to  a 
cold  one,  any  person  skilled  in  smelting  could  devise  his  own  mode 
of  introducing  the  hot  air  to  the  furnace.  And  see  Cochrane  v.  Deener, 
94  U.  S.  780,  and  Rubber  Co.  v.  Goodyear,  9  Wall.  796. 

It  is  to  be  regretted  that  the  difficulty  inherent  in  the  subject  is  so 
great  that  a  more  intelligible  distinction  has  not  been  made,  for  it 
must  be  admitted  that  the  application  of  the  rule  which  has  been 
established  by  the  supreipe  court  to  other  cases,  as  they  hereafter 
arise,  may  cause  embarrassment,  for  there  must  be  a  method  by 
which  the  principle  or  law  which  has  been  discovered  is  applied;  and, 
if  that  method  is  immaterial,  then  it  is  difficult  to  understand  why  it 
does  not  become  substantially  a  patent  for  the  discovery  of  the  prin- 
ciple or  the  law  of  nature.  Such  seems  to  have  been  the  opinion 
of  Mr.  Justice  Nklson.  See  Foote  v.  SUsby,  1  Blatchf.  445,  and  2 
Blatchf.  260;  and  the  case  on  appeal,  20  How.  S78;  Le  Hoy  r.  Tat- 
ham,  14  How.  156,  and  22  How.  132. 

If  it  be  true  that  the  defendants  have  used  the  mechanical  devices 
of  the  plaintiff,  the  question  is  whether,  within  these  cases  and  the 
rules  which  have  been  established  upon  the  subject,  the  plaintiff  is 
entitled  under  his  patent  to  the  claims  which  he  has  made  and  as 
set  forth ;  namely,  the  process  of  preparing  beer  for  the  market  by 
holding  it  under  controllable  pressure  of  carbonic  acid  gas  when  in 
the  krseusen  stage ;  the  process  of  treating  it,  when  in  the  krtensen 
stage,  by  holding  it  in  a  vessel  under  automatically  controllable 
pressure  of  carbonic  acid  gas ;  the  process  of  preparing  and  preserv- 
ing beer  for  the  market,  holding  it  under  controllable  pressure  of  car- 
bonic acid  gas  from  the  beginning  of  the  krseusen  stage  until  it  is 
transferred  to  kegs  and  bunged;  to  the  method  of  preserving  beer; 
to  the  process  of  treating  it  when  in  the  secdnd  fermenting  stage,  and 
the  process  of  treating  it  in  the  course  of  its  manufacture ;  and  to  the 
process  of  clarifying  and  settling  beer  in  a  series  of  shavings  casks 
and  equalizing  the  rate  of  fermentation  in  all  of  them,  whereby  the 
beer  is  more  rapidly  and  thoroughly  clarified,  irrespective  of  the  me- 
chanical means  by  which  the  specifications  declare  these  various 
processes  can  be  accomplished.  That  is  to  say,  were  Meller  &  Hof- 
'  mann  the  first  persons  to  hold  the  beer,  when  in  its  krausen  stage, 
under  controllable  pressure  of  carbonic  acid  gas,  and  were  the  means 
by  which  that  result  was  accomplished  immaterial  ? 
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There  is  not  entire  aocord  among  the  witnesses  as  to  what  consti- 
tutes the  krseusen  stage,  but  we  may  assume  that  it  was  understood 
to  be,  when  the  beer  was  in  that  condition  in  the  shavings  casks  that 
young  beer  was  added,  upon  which  fermentation  was  produced,  and 
during  which  the  process  of  clarification  was  going  on,  in  addition  to 
other  results  caused  by  the  mode  adopted  to  act  upon  the  beer;  be- 
cause, as  soon  as  the  fermentation  began  by  the  introduction  of  the 
krsBusen,  the  shavings  operated  upon  the  ingredients  contained  in  the 
beer. 

Where,  in  a  process,  there  is  a  combination  of  different  substances, 
and  to  that  combination  another  substance  or  element  is  added,  by 
which  a  new  result  is  obtained,  that  is  a  process  which  we  can  easily 
understand ;  and  if  unknown  before,  and  it  is  useful,  the  person  de- 
vising it  may  be  entitled  to  a  patent.  Where  there  is  a  result  pro« 
duced  by  machinery,  which  result  may  be  brought  ab6ut  by  a  process, 
and  which  may  consist  of  different  steps  caused  by  a  combination  of 
different  parts  of  the  machine,  and  another  part  is  added,  before  un- 
known, and  by  which  a  useful  result  is  produced,  that  we  can  under- 
stand. The  difficulty  is  to  comprehend  a  process  which  may  consist 
partly  of  a  combination  of  different  substances  operating  chemically, 
and  the  combination  of  different  parts  of  a  machine  operating  me- 
chanically. 

If  a  process  exists  which  consists  of  different  steps  created  by  ma- 
chinery, and  there  is  an  improvement  in  that  process  caused  by  a 
new  element  added  to  or  taken  away  from  the  machinery,  then,  the 
process  existing  and  being  known,  the  party  who  added  or  took  away 
the  part  of  the  machinery  might,  if  it  were  useful,  be  entitled  to  a 
patent,  not  for  the  process  which  formerly  existed  and  was  well 
known,  but  only  for  that  which  had  been  added  to  or  taken  from  the 
mechanism. 

To  apply  the  principle  to  this  case :  the  process  of  manufacturing 
beer  was  not,  at  the  time  this  patent  was  issued,  per  »«,  patentable, 
for  beer  had  long  been  manufactured ;  in  the  first  place  by  the  pre- 
liminary steps  which  are  referred  to  in  the  specifications,  and  which 
have  already  been  mentioned,  and  by  adding  to  the  beer  the  krsBusen 
while  it  was  in  shavings  casks,  and  then  permitting  fermentation  to 
proceed,  then  clarifying  it  so  as  to  retain  in  the  beer  some  of  the  car- 
bonic acid  gas,  which  of  itself  constituted  an  important  ingredient 
in  the  beer,  and  then  preparing  it  for  the  market,  so  that  whatever 
was  patentable  in  the  process  of  manufacturing  beer  must  consist  of 
something  new  and  useful  being  added  to  the  process  chemically  or 
mechanically,  and  for  whatever  was  new  and  nseful  the  inventor 
might  be  entitled  to  a  patent,  whether  it  was  connected  with  the  chem- 
istry or  the  mechanism  of  the  process.  It  is  very  important  to  ob- 
serve this  distinction  in  discnssing  the  patentability  of  a  process. 

It  seems  to  be  admitted  in  the  various  process  cases  decided  in  the 
supreme  court,  which  have  been  referred  to,  and  others  which  might 
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be  named,  if  the  process  oonBiets  of  a  chemical  combination  by  vhich 
the  particular  result  is  produced,  that  does  not  prevent  another  in-* 
ventor  from  making  a  mechanical  combination  which  produces  the 
same  result.  Otherwise,  there  vfould  be  a  revolution  in'what  has  al- 
ways been  understood  to  be  a  principle  of  the  patent  law,  that  a  per- 
son could  not  patent  a  result,  but  only  the  means  or  acts  by  which 
the  result  was  produced ;  and  that  certainly  should  be  true  as  well  of 
a  chemical  as  a  mechanical  combination. 

It  will  be  borne  in  mind  that  the  patentee  in  this  case  insists  that 
the  invention  is  not  limited  to  the  particular  instrumentalities  de- 
scribed, by  which  the  beer  is  held  under  controllable  pressure  of  car- 
bonic acid  gas  when  in  the  kraeusen  stage,  because  it  is  said  that 
other  means  than  a  water  column  may  be  adopted  for  equalizing  the 
pressure  of  the  gas,  without  departing  from  the  spirit  of  the  inven- 
tion,— as,  for  example,  safety-valves,  springs,  and  the  like ;  and  it  i» 
added  that  the  apparatus  is  susceptible  of  many  other  variations 
without  affecting  the  process  itself.  Now,  a  water  column  had  been 
previously  used  to  regulate  the  pressure  of  the  oarbonio  acid  gas, 
and  valves  and  springs  had  often  been  used  for  the  same  purpose; 
and,  indeed,  some  of  the  witnesses  of  the  plaintiff  seem  to  imply  that 
the  Wallace  and  Hicks  devices,  in  use  long  before  the  plaintiff's  pat- 
ent, were,  in  their  application  to  the  manufacture  of  beer,  like  those 
of  the  plaintiff.  I  am,  therefore,  not  prepared  to  concede  that  Meller 
&  Hofmann  were  the  first  to  hold  under  controllable  pressure  of 
carbonic  acid  gas  the  beer  when  in  the  krsusen  stage,  for,  as  already 
stated,  that  had  been  done  as  well  by  a  column  of  water  as  by  springs 
and  valves  when  the  shavings  casks  were  bunged  and  stopped;  and 
the  gas  was  permitted  to  escape  when  the  pressure  became  so  great 
as  to  raise  the  valve  or  force  the  spring.  This  is  shown  by  the  evi- 
dence of  Maus  and  Sturm.  It  may  be  admitted  that  the  mode 
adopted  by  the  plaintiff  is  valuable,  and  that  it  has  facilitated  the 
manufacture  of  beer,  both  as  to  quality  and  as  to  time.  But  it  seems 
to  me  that  this  has  been  caused  by  the  more  complete  mechanical 
devices  of  the  plaintiff,  without  really  changing  the  principles  upon 
which  beer  had  been  theretofore  manufactured. 

No  new  principle  or  scientific  fact  has  been  discovered,  as  was  true 
in  the  process  patents  which  have  already  been  referred  to.  The 
most  that  can  be  claimed  is,  and,  indeed,  the  chief  merit  ascribed  to. 
the  patent  by  the  plaintiff's  counsel  is,  that  it  applies  the  controllable 
pressure  created  by  the  carbonic  acid  gas,  in  a  state  of  fermentation, 
at  an  earlier  stage  than  was  before  known.  But  the  essential  parts 
of  the  apparatus  used  by  the  patentee  were  known  before,  and  the 
same  controllable  pressure  had  been  applied  at  various  stages  of 
the  manufacture,  and  the  application  at  one  stage  of  the  condition 
of  the  beer,  instead  of  another,  would  seem  not  to  involve  anything 
more,  than  a  mere  mechanical  change,  which  could  be  employed  by 
any  one  skilled  in  the  art. 
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If  we  assnme  that  the  inTention  of  a  prooesa  always  anthorizes  a 
patent,  irrespeotive  of  the  means  by  which  the  result  is  prodaced,  it 
wonld  seem  to  be  attended  with  very  important  and  far-reaching  con- 
sequences, and  to  involve  substantially  a  monopoly  of  the  principle, 
or  of  the  discovery  of  a  new  scientific  fact ;  and  in  this  way  we  would 
impair,  if  not  destroy,  the  effect  given  by  the  supreme  court  to  the 
various  rules  which  have  been  heretofore  referred  to  as  established 
by  that  court,  one  of  which  has  always  been  held  to  be  firmly  fixed ; 
namely,  that  a  person  should  only  have  a  patent  for  the  means  by 
which  the  result  is  produced,  and  not  for  the  result  itself. 

It  follows,  therefore,  from  what  has  been  said,  that  the  claims  of 
the  plaintiff  for  a  particular  process,  irrespective  of  the  means  by 
which  that  process  has  been  reached,  cannot  be  sustained ;  and  that 
the  effort  made  to  enlarge  the  construction  of  the  patent  law  so  as  to 
cover  any  means  which  may  be  used  in  the  process  of  the  manufacture 
of  beer — ^namely,  by  the  methods  which  have  been  heretofore  substan- 
tially employed — cannot  succeed,  it  being  a  process  well  known  before. 
A  person  could  only  have  a  patent  for  that  by  which  the  process  was 
improved  or  cheapened;  and  it  cannot  be  successfully  claimed,  I 
think,  that  the  defendants  have  used  the  various  mechanical  devices 
which  are  set  forth  in  the  specifications.  It  is  not  necessary  to 
declare  in  this  case  that  those  devices,  taken  in  the  aggregate,  might 
not  be  the  subject  of  a  patent  as  mechanical  devices. 

The  result  is,  the  plaintiff's  case  -fails  on  both  grounds  on  which  it 
is  put :  First,  as  a  patent  for  a  process,  as  described  and  claimed;  and, 
secondly,  for  an  infringment  of  the  mechanical  devices  of  the  patent. 

The  bill  must  be  dismissed. 


GoMiLA  and  others  v,  GuUiIfobd  and  another.' 

{Dittriet  Court,  E.  D.  Louitiana.    June  4, 1884.) 

1.  Admiraltt— LtabiiiITt  of  Ci<aimamt8— Admiralty  Rmi.%  No.  2. 

Wher>-  two  parties  appear  and  claim  to  lie  the  owners  of  a  vessel  arrested  un- 
der an  admiralty  warrant  of  arrest,  containing  the  attachment  clause,  accord- 
ing to  admiralty  rule  No.  2,  and  give  a  joint  bond  for  her  release,  one  of  them 
cannot  avoid  liability  by  afterwards  pleading  that  he  was  not  an  owner. 

2.  Samr — CoMTnACTS. 

When  a  contract  is  silent  as  to  time  of  performance,  and  performance  is 
tendered,  without  reservation,  which  is  ndmitted  to  be  defective,  and  the  obli- 
gee acts  irreparably  upon  such  admitted  non-performance,  the  contract  is  vio- 
lated and  damages  result. 

3.  Bamb — Chabtek-Pakty. 

Where,  under  a  contract  of  charter-party  to  furnish  a  ve8.<«l  of  a  certain 
capacity,  a  vessel  is  tendered  which,  after  loading,  is  admitted  to  be  of  less 
than  the  guarantied  capacity  and  is  declined  and  the  charterer  suffers  loss,  be 
is  entitled  to  recover  damages. 

I  Reported  by  Joseph  P.  Hor«or,  K«q ,  of  the  Xew  Orleans  t>sr. 
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In  Admiralty. 

J.  Ward  Ourley,  Jr.,  John  D.  Rotue,  and  Wm.  Grant,  for  libelants. 

James  MeConneU  and  Jamea  R.  Beckwith,  for  respondents. 

BiiiLiKos,  J.  This  is  an  action  for  damages  for  the  breach  of  a 
charter-party,  brought  by  the  charterers  against  the  owners.  On 
June  19,  1883,  Gomila  &  Co.,  the  libelants,  chartered  the  steamer 
Deronda.  The  charterers  were  to  load  the  vessel.  She  was  gaar- 
antied  to  carry  not  less  than  10,000  quarters  of  com,  of  480  pounds. 
The  loading  was  commenced  on  June  2Stb.  On  June  30th  the  ves- 
sel  was  declared  by  the  inspectors  to  be  full.  She  then  contained 
9,635  quarters,  i.  e.,  365  quarters  less  than  the  guarantied  quantity. 
Upon  the  communication  of  this  fact  to  the  libelants,  and  by  them  to 
the  parties  with  whom  they  had  a  contract  to  fill  which  the  charter 
of  the  Deronda  was  entered  into,  they  refused  to  accept  of  the  deliv- 
ery of  the  amount  of  9,685  quarters,  their  contract  being  for  not  less 
than  10,000  quarters,  and  not  more  than  13,000  quarters.  A  settle- 
ment was  made  with  these  purchasers  by  libelants  by  the  payment 
of  some  $3,100.  Negotiations  were  entered  into  between  libelants 
and  respondents — First,  to  have  the  respondents  take  the  cargo  at 
the  price  at  which  the  libelants  had  contracted  to  sell,  and  afterwards 
to  adjust  the  damages  by  iixing  the  value  of  the  grain  laden  by  what 
could  be  obtained  by  offer  at  private  sale  from  other  European  par- 
ties, and  no  agreement  as  to  the  damages  could  be  effected.  Corn 
had  declined,  and  after  advertising  the  sale  in  the  two  leading  morn- 
ing New  Orleans  newspapers,  in  one  for  five  days  and  in  the  other 
for  three  days,  and  in  one  of  the  evening  newspapers  for  three  days, 
the  cargo  was,  on  July  7th,  sold  at  public  auction  by  an  auctioneer 

at  a  price  which  would  be per  quarter.     On  the  sixth  of  July 

De  Wolf  &  Hammond,  as  agents  of  the  owners  of  the  Deronda,  pro- 
tested against  the  sale  at  auction  as  ■  advertised,  both  to  the  libel- 
ants anid  their  purchasers,  E.  Forestier  &  Co.,  through  a  notary  pub- 
lic, and  with  the  two  witnesses  required  by  the  statute  of  the  state  of 
Louisiana.  On  the  following  day,  July  7tb,  through  the  same  for- 
mality, the  captain  of  the  Deronda  and  De  Wolf  &  Hammond,  agents, 
in  behalf  of  the  owners,  gave  a  notice  both  to  the  libelants,  as  char- 
terers, and  E.  Forestier  &  Co.,  transferees,  that  the  said  vessel  would 
on  that  day,  at  10  o'clock  a.  h.,  be  ready  to  receive  "the  balance  of 
the  said  cargo  as  per  charter-party."  On  July  13th,  the  sale  at  auc- 
tion having  taken  place  and  the  remainder  of  the  cargo  having  been 
fnmished  by  the  purchasers  at  the  auction  sale,  the  Deronda  received 
the  remaining  367  quarters,  making  the  quantity  guarantied,  namely, 
10,00(>  quarters,  her  coal  bunks  having  meanwhile  been  taken  out 
and  other  space  having  been  furnished  by  the  representatives  of  the 
vessel;  and  with  the  cargo  she  sailed  to  the  port  of  delivery  men- 
tioned in  the  charter-party,  where  she  delivered  the  same. 

There  are  two  matters,  which  relate  (1)  to  the  manner  in  which  the 
action  is  brought,  and  (2)  to  the  effect  of  what  was  done  as  to  trans- 
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ferring  the  charter-party  to  Forestier  &  Co.,  which  have  been  set  oat 
fully  in  the  answer  of  respondents,  and  have  been  strongly  urged  in 
the  argument  by  their  proctors,  which  I  will  now  consider. 

1.  It  is  urged  that  the  real  and  sole  owner  of  the  Deronda  was  Mr. 
GuUiford,  one  of  the  defendants'  firm,  and  not  Culliford  &  Clark, 
against  whom  jointly  this  suit  is  brought.  It  is  not  necessary  to  con- 
eider  what  effect  should  be  given  to  such  a  defense  presented  in  an 
answer  where  it  appears  that  the  suit  was  commenced  and  jurisdic- 
tion acquired  by  a  seizure  of  the  Deronda  under  a  warrant  of  arrest 
containing  the  attachment  clause  according  to  admiralty  rule  No.  2, 
and  that  the  attachment  was  dissolved  by  the  defendants  appearing 
in  the  cause  and  giving  their  joint  bond  or  stipulation,  and  filing  their 
joint  answer  upon  the  merits,  pleading  performance  of  an  alleged  con- 
tract. If  the  defense  could  be  allowed  to  avail  at  all,  it  would  be  only 
to  cause  judgment  to  go  against  the  defendant  Culliford  alone.  But 
upon  the  merits  I  think  the  court  must  find  against  both  defendants, 
upon  the  ground  that  they  held  themselves  out  as  owners  for  the  pur- 
pose of  making  this  charter-party,  and  as  owners  subsequently  ratified 
the  charter  made  by  De  Wolf  &  Hammond  as  agents  of  the  owners. 
See  telegram  A  17  from  Culliford  to  his  firm,  dated  June  18,  1883, 
and  letter  from  Culliford  &  Clark  to  Hammond,  June  19th,  and  letters 
from  defendants  to  plaintiffs,  dated  June  23d,  and  marked  A  No. 
20  and  A  No.  21.  It  does  not  appear  how  the  vessel  was  connected 
with  defendants'  business,  but  the  whole  evidence  with  reference  to 
the  transaction  shows  that  the  charter-party  was  executed  by  De  Wolf 
&  Hammond  as  agents  for,  and  for  the  benefit  of  and  under  the  direc- 
tion of,  the  defendant's  firm  as  owners.  As  in  case  of  a  question  as 
to  liability  as  a  partner,  the  holding  out  may  create  the  liability  inde- 
pendently of  the  fact  of  ownership.  It  operates  as  an  estoppel.  The 
holding  out  of  themselves  as  owners  by  Culliford  &  Clark  is  abundantly 
established.  • 

2.  As  to  the  transfer  there  is  no  conflict  in  the  testimony.  The 
charter-party  was  executed  to  the  libelants,  who  were  willing  to  sub- 
stitute E.  Forestier  &  Co.  in  case  the  guaranty  was  complied  with, 
but  who  objected  to  any  such  substitution  before  it  was  ascertained 
whether  the  guaranty  would  be  fulfilled.  De  Wolf  and  the  repre- 
sentative of  Forestier  &  Co.  made  the  canoellation.  It  is  agreed  to 
by  all  that  Gomila  never  assented  to  it.  It  was  possible  in  law  and 
necessary  for  Gomila  &  Co.  to  retain  their  contract  rights  as  char- 
terers, with  the  defendants,  of.  the  Deronda,  while  they  also  desig- 
nated her  as  the  vessel  which  should  receive  the  10,000  quarters  of 
grain  from  E,  Forestier  &  Co.  under  the  contract  of  June  7th, 
(marked  "Bengston  No.  1.")  The  market  had  fallen,  and  thay  must 
place  themselves  in  such  a  position  that  they  could  fulfill  the  contract 
with  Forestier  and  still  hold  the  defendants  to  their  guaranty.  Had 
this  obligation  of  guaranty  been  transferred  to  Forestier  &  Co.,  upon 
the  default  under  it  Gomila  &  Co.  might  have  lost  the  sale  of  the  10,- 
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000  quarters  of  grain  at  2Ss.  3d.  The  motive  for  Gomila  &  Co.  not 
consenting  to  cancel  is  manifest,  and  the  testimony  of  both  Gomila 
and  Bengston  and  Forestier  is  concurrent  that  they  did  not  consent. 
Indeed,  the  protests  made  by  the  defendants  tbroagh  their  captain  and 
agents,  two  npon  July  6th  and  one  upon  July  7tb,  m'arked  "B,  Nos. 
2,  8,  and  4,"  are  inconsistent  with  the  idea  that  the  original  charter- 
party  had  been  canceled  and  another  substituted  in  its  stead.  Go- 
mila &  Go.  are,  in  those  documents,  treated  as  retaining  their  rights 
under  the  charter-party,  with  a  designation  of  Forestier  &  Go.  as 
parties  who,  under  them,  were  to  accept  a  fulfillment  of  the  contract 
of  purchase  from  them  by  means  of  it.  There  is  but  one  charter- 
party  referred  to,  and  the  firm  of  Forestier  &  Co.  are  spoken  of  as 
"transferees."  So,  too,  the  negotiation  and  correspondence  and  tele- 
grams, as  to  an  adjustment  of  the  loss  after  the  vessel  was  thought 
to  be  fully  loaded,  recognize  Godiila  &  Co.,  the  charterers,  as  being 
the  persons  who  still  hold  all  their  rights  under  the  guaranty.  In- 
deed, all  the  evidence  confirms  Gomila  and  Bengston,  and  the  so- 
called  cancellation  was  efi'ected  without  the  assent,  and  with  the 
expressed  dissent,  of  Gomila  &  Co.,  and  therefore  their  rights  under 
the  charter-party  and  guaranty  have  not  been  annulled,  and  remain 
in  full  force. 

Upon  the  merits,  the  first  question  to  be  considered  is,  was  there  a 
breach  in  the  undertaking  of  the  owners  whereby  they  guarantied 
that  the  Deronda  would  carry  10,000  quarters  of  grain? 

It  has  been  urged  with  great  force  that  inasmuch  as  the.representa- 
tives  of  the  owners  of  the  Deronda  knew  that  the  charter-party  was 
entered  into  by  Gomila  &  Co.,  the  libelants,  in  order  to  carry  out  their 
contract  to  furnish  a  shipment  in  the  month  of  June,  this  fact  should 
control  or  influence  the  interpretation  of  the  charter-party  as  to  the 
time  of  performance.  On  the  other  hand,  the  respondents,  with 
equal  earnestness,  urge  that  when  a  contract  is  silent  as  to  the  time 
of  performance,  the  only  qualification  or  limitation  which  the  law  will 
infer  or  supply  is  that  the  time  of  performance  shall  be  reasonable. 
It  is  possible  that  these  two  propositions  might,  as  applied  to  this 
case,  be  harmonious,  for  in  determining  what  was  reasonable,  regard 
must  be  bad  not  alone  to  the  subject-matter  of  the  contract,  but  the 
extrinsic  circumstances,  and  among  these  would  be  the  known  object 
of  the  contract,  and  I  think  that  the  inquiry  as  to  the  exact  carrying 
capacity  of  the  Deronda,  the  insertion  into  the  contract  of  the  guar- 
anty on  that  subject,  and  the  negotiation  as  to  the  time  of  the  com- 
mencement of  the  loading  and  the  manner  in  which  it  was  to  be  done, 
conclusively  establish  that  the  charter-party  was  avowed  by  the  char- 
terers and  recognized  by  the  agents  of  the  owners  as  being  the  means 
of  fulfilling  a  prior  contract.  In  order  to  reach  a  decision  of  the  case 
it  is  not  necessary  to  consider  the  question  of  interpretation  as  a  sep- 
arate inquiry,  but  rather  to  apply  the  established  facts  to  the  matter 
of  attempted  performance,  and  admitted  inability  to  perform.  There 
v.20,no.ll— 47 
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can  be  ne  doubt  but  that  if  it  appears  that  after  an  attempt  to  load 
the  Deronda  with  .10,000  quarters  of  grain,  in  accordance  with  the 
guarantj,  the  owners  admitted,  without  reservation,  their  ability  to 
place  in  her  no  more  than  9,635  quarters,  and  notified  Gomila  &  Go.  of 
that  fact ;  that  in  consequence  of  such  unreserved  admission  and  no- 
tification Gomila  &  Go.  were  induced  to  abandon  their  sale  to  E.  For- 
estier  &  Co.,  thereby  retaining  on  their  hands  the  grain,  with  the 
market  price  so  conditioned  that  a  heavy  loss  ensued, — it  would  not  be 
possible  for  the  owners  afterwards  to  revive  the  charter-party,  except 
upon  the  condition  of  being  responsible  for  such  loss.  This  is  just 
what  the  evidence  shows.  And  the  principle  of  law  which  is  to  be 
controlling  is  not  one  exclusively  of  interpretation,  but  that  when  a 
contract  is  silent  as  to  time  of  performance,  and  performance  is  ten- 
dered without  reservation,  which  is  admitted  to  be  defective,  and  the 
obligee  acts  irreparably  upon  such,  admitted  non-performanoe,  the 
contract  is  violated  and  damages  result. 

This  is  well  settled  as  the  law  of  Louisiana.  The  reason  given  by 
the  court  in  numerous  cases  is  that  a  putting  in  default  would  have 
been  a  vain  thing.  In  Cable  v.  Leeds,  6  La.  Ann.  293,  the  ''court 
held  that  where  a  merchant  agrees  to  make  and  deliver  a  piece  of  ma- 
chinery as  soon  as  possible,  and  actually  does  deliver  the  machinery, 
but  so  defective  that  it  will  not  answer  the  purpose  intended,  "he  put 
himself  into  an  irretrievable  default,  which  superseded  the  necessity 
of  being  put  into  default  by  the  other  party."  The  same  question  is 
dealt  with  in  Knight  v.  Heinnes,  9  Eob.  377,  where  the  court  says, 
(p.  379,)  the  defendant's  acknowledged  inabUity  to  comply  with  his 
contract,  rendered  it  unnecessary  for  the  plaintiff  to  put  him  regularly 
in  default.     See,  also,  Nicholson  v.  Desohry,  14  La.  Ann.  81. 

As  to  whether,  in  point  of  fact,  there  was  this  acknowledged  ina- 
bility to  load  the  stipulated  amount  of  grain,  I  shall  derive  the  evi- 
dence from  the  correspondence  and  telegrams  which  passed  between 
the  defendants  and  their  agents. 

On  June  30th  the  agents  of  the  defendants  telegraphed  to  the  de- 
fendants as  follows : 

"June  30th.    To  CuUiford  di  Clark,  Sunderland :    Deronda  loaded ;  car- 
ries 9,63o  quarters.    Cargo  sold,  not  less  than  ten  thousand  quarters.     Co- 
penhagen, twenty-eight,  three;  present  value,  twenty-five.     Buyers  refuse 
acceptance,  as  cargo  falls  short.    Charterers  hold  ship  responsible.    Advise. 
[Signed]  «Db  Wolf  &  Hammond." 

Under  date  of  July  5th,  the  defendants  having  answered  by  tele- 
gram, also  replied  by  letter,  as  follows : 

«A  No.  22. 
"(Copy.)  SUNDEBLAND,  5th  Julv,  1888. 

"Messrs.  De  Wolf  *  Hammond,  New  Orleans — Dbar  Sies:  We  received 
your  cable  on  Sunday,  informing  us  that  the  Deronda  had  loaded  9,635  quar- 
ters, and  the  cargo  sold  not  less  than  10,000  quarters  @  288.  8d. ;  present 
value  258. ;  buyers  refuse  acceptance,  as  cargo  falls  short;  charterers  hold  ship 
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responsible.  In  reply  to  this,  we  cabled  at  once  for  you  to  compromise  the 
claim  and  pay  the  difference  of  Sa.  3d.  per  quarter,  as  between  the  quantity 
stated  to  be  shipped  and  the  10,000  quarters.  We  were  astonished  on  Tues- 
day to  find,  on  receipt  of  your  cable,  "charterers  trying  to  resell  cargo," 
that  you  had  evidently  misconstrued  the  purport  of  our  message;  but  how 
this  could  be  done  by  any  sane  person  into  meaning  that  we  were  willing  to 
pay  the  difference  of  Ss.  8d.  per  quarter  upon  the  whole  cargo  we  are  at  a 
loss  to  understand,  and  can  only  come  to  the  eondosion  that  such  a  meaning 
of  our  cable  has  been  construed  purposely.  How  a  business  man,  supposed 
BO  be  acting  on  behalf  of  an  owner,  could  think  that,  when  a  difficulty  like  the 
present  arose,  he  (the  owner)  should  right  off  agree  to  give  up  more  than  half 
his  total  freight  on  such  a  voyage,  is  too  much  even  for  any  stretch  of  imag- 
ination, and  if  our  interests  can  only  be  protected  in  the  way  yuu  have  man- 
aged this  business,  the  less  we  place  in  your  hands  the  better.  In  the  begin- 
ning of  the  negotiations  for  the  charter  of  this  ship  there  was  a  considerable 
muU,  at  which  we  expressed  ourselves  pretty  strongly  to  your  Mr.  Hammond 
when  in  Liverpool,  and  when  you  offered  us  this  freight  we  accepted  it,  sub- 
ject to  the  captain  being  satisfied  he  could  carry  the  requisite  quantity,  and 
your  cable  of  the  nineteenth  ult.  distinctly  told  us  she  could  carry  about 
10,000  quarters,  from  which  we  concluded  you  had  consulted  with  the  captidn; 
in  fact,  his  letter  informs  us  you  had  seen  him  with  our  cable;  but  we  must 
call  your  attention  to  the  fact  that  in  the  same  cable  you  informed  us  about 
10,000  quarters,  and  how  you  could  insert  in  the  charter  not  less  than  10,000 
quarters,  we  are  at  a  loss  to  comprehend. 

"While  writing,  your  reply  has  come  that  you  were  consulting  McConnell 
and  trying  to  arrange,  but  no  mention  about  the  ship's  sailing;  we  therefore 
cabled  you  why  the  delay  to  give  bail  and  get  the  ship  away.  We  are  at  a 
loss  to  understand  why  the  ship  should  be  detained  during  these  negotiations. 
The  whole  business  is  sickening.  If  you  had  understood  your  business  at  all 
you  would  have  dispatched  and  settled  the  question  after  she  had  left;  but 
how  you  have  allowed  the  charterer  to  detain  the  ship  in  the  way  he  has  done 
we  have  yet  to  learn;  but  we  certainly  can  come  to  no  other  conclusion  than 
that  you  have  grossly  neglected  our  interest.    Yours,  truly, 

"CtTLLiFOBD  &,  Clark." 

Under  date  of  Aagnst  13tb  the  defendants  give  a  rttum*  of  the 
eventa  attending  the  tender  of  the  vessel,  as  follows: 

«A  No.  25. 

"Sunderland,  18th  August,  1883. 
"MessTi.  De  Wolf  <E  Hammond,  New  Orleans: 

'DEKONDA.' 

"Dear  Sirs:  Your  letters  regarding  tliis  wretched  business  have  all  been 
received  and  well  noted,  but,  we  regret  to  say,  they  do  not  much  alter  our 
opinion  of  the  manner  in  which  this  case  has  been  handled  by  you.  The  cap- 
tain's protest,  although  probably  correct,  is  about  as  weak  a  document  as  we 
ever  read,  unless  your  object  was  to  disclose  our  hand,  and  so  strengthen  that 
of  the  parties  taking  the  action  against  the  ship.  Will  you  tell  us  why  yon 
and  the  captain  rushed  away  to  Gomila  as  soon  as  it  was  found  the  ship  had 
not  taken  the  guarantied  quantity?  What  other  position  could  you  possibly 
expect  him  to  take  than  holding  tlie  ship  responsible  for  a  breach  of  the  char- 
ter? Both  you  and  the  captain  knew  the  ship  was  guarantied  to  c<irry  10,- 
000  quartei-8,  and  also  knew  tliero  was  no  guaranty  as  to  the  time  of  ship- 
ment. With  these  two  facts  will  you  tell  us  why  the  ship  was  allowed  to  be 
so  hurriedly  loaded,  and  why  it  did  not  dawn  upon  you  at  once  to  take  bunk- 
ers out,  (which  should  never  have  been  put  in?)   In  running  away  to  Gomila 
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yoQ  really  played  into  bis  bands.  If  our  captain  was  not  competent  for  such 
a  matter  as  tMs  we  would  have  thought  ordinary  common  sense  would  have 
told  you  that  care  must  be  taken  to  get  the  guarantied  quantity  into  the  ship, 
and,  to  do  this,  how  did  you  proceed  actually,  with  the  doubt  in  your  minds 
about  the  ship  carrying  the  quantity?  You  allow  her  to  coal  for  Sydney;  or- 
dinaiy  caution  for  our  interest  should  have  prevented  this,  and  told  you  the 
ship  must  coal  for  Newport  News." 

This  correspondence,  coming  from  the  defendants  themselves,  shows 
that  it  was  admitted  that  the  vessel  could  only  carry  9,635  qnarters, 
when  that  amount  had  been  placed  on  board,  and  that,  as  having 
that  limit  in  her  capacity,  she  was  without  reservation  tendered  to 
the  plaintiffs  under  the  charter-party.  These  facts  bring  the  case 
within  the  principle  of  the  cases  above  cited,  and  establish  a  violation 
of  the  guaranty  of  the  defendants  that  the  Deronda  would  carry  10,- 
000  quarters  of  grain. 

The  remaining  question  is  as  to  the  amount  of  recoverable  dam- 
ages which  have  been  shown.  The  amount  of  damages  woald  be  the 
difference  between  the  contract  price  and  the  market  price,  June  30tb, 
the  date  of  the  defendants'  admission  of  their  inability  to  perform  the 
contract,  whereby  the  plaintiffs  lost  their  opportunity  of  selling  to 
Forestier  &  Co.  The  com  was  laden  on  board,  and  the  quantity  was 
so  great  that  it  would  be  difficult  to  find  a  purchaser  except  in  con- 
nection with  the  charter-party.  Of  course,  the  auction  price  is  evi- 
dence of  value.  Where  the  thing  could  naturally  be  bought  and  sold 
at  auction,  the  price  is  high  evidence  of  value.  Considering  the  pecul- 
iar situation  of  this  property, — 10,000  quarters  of  grain,  laden  on 
board  a  vessel, — and  the  increased  price  which  it  was  reasonably  pos- 
sible the  grain  "would  bring  if  sold  in  connection  with  the  charter-, 
party,  I  think,  as  gestor  negotiorfim,  the  libelant  was  justified  in 
incurring  the  expense  of  an  advertisement  and  attempted  sale  at 
auction ;  though  I  think  be  was  not  justified  in  permitting  a  sale  at 
lower  terms  than  the  evidence  shows  were  the  ruling  terms.  The 
difference  between  the  contract  price  and  the  market  price  appears 
clearly  in  the  telegram  of  De  Wolf  &  Hammond  to  the  defendants, 
dated  June  30th,  which  is  translated  and  fully  assented  to  in  the  re- 
ply by  letter  of  defendants,  under  date  of  July  5th.  They  say  the 
price  of  cargo,  28s.  3d.,  present  value  25s.,  making  a  difference  of 
Is.  3d.  per  quarter.  To  this  must  be  added  3d.  per  quarter,  the  dif- 
ference between  the  allowed  freight  (which,  if  diminished,  was  to  be 
for  account  of  seller)  in  the  contract  of  sale  with  Forestier,  and  the 
rate  fixed  by  the  charter-party, — 6s.  and  58.  9d., — in  all  3s.  6d.  ner 
quarter,  which  would  make  the  loss  $8,426.25.  To  tljiis  should  be 
added  the  charges  which  were  paid  the  auctioneer  for  advertisement 
and  fees,  $934.72,  making  a  total  of  $9,360.97,  for  which  amount, 
with  interest  from  June  30,  18S3,  libelants  must  have  judgment. 
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The  Mabt  loi^ 

The  Maooie  Bubke. 

{DUtriet  Court,  8.  D.  Alabama.    June,  1881.) 

1.  KvanBLiSJFt — Ookltbion— Bobdkn  of  Proof. 

in  an  action  growing  out  of  a  collision  of  yessels  consequent  upon  a  foilnre 
of  one  to  respond  agreeably  with  the  signal  of  the  other,  as  directed  in  the 
navigation  laws,  (Rev.  St.  4405  and  4412,)  the  burden  of  proof  is  on  the  vessel 
that  fails  80  to  respond  to  explain  the  failure  satisfactorily  to  the  court 

2.  Bamk— Pabtt  OpKFiiAisiNa  Must  Hikself  Keep  within  the  L&w. 

A  vessel  cannot  evade  M  responsiliility  for  damage  given  or  received  in  a 
collision  by  showing  that  the  other  vessel  did  not  respect  her  signal  as  the  laws 
require,  unless  she  further  shows  that  she  herself,  in  prudence,  afterwards 
endeavored  to  avoid  the  peril  imminent  by  checking  her  speed  and  backing 
water,  as  directed  by  the  same  laws. 
8.  Same— Appoktionmknt  of  Damages. 

In  cross-suits  growing  out  of  a  collision  of  vessels,  there  being  proved  fault 
on  both  sides,  damages  will  be  apportioned  according  to  the  disparity  of  fault. 

In  Admiralty. 

G.  B.  Clock  and  Q.  M.  Duskin,  for  libelants. 

I.L.  dt  (?.  L.  Smith,  for  respondents. 

Bbuok,  J.  These  cases  are,  b;  agreement,  heard  together.  On  the 
night  of  the  nineteenth  day  of  January,  1884:,  between  10  and  11 
o'clock,  the  Mary  Ida,  a  steam  tow-boat,  with  three  barges  in  tow,  J. 
W.  McDowell  master  and  pilot  on  watch,  while  descending  the  Mo- 
bile river  at  a  point  about  a  mile  and  a  half  below  Chestang's  bluff, 
collided  with  the  steamer  Maggie  Burke,  ascending  the  river  on  one 
of  her  regular  trips,  with  freight  and  passengers,  James  D.  Yick  be- 
ing the  pilot  on  duty  at  the  time.  The  result  of  the  collision  was 
the  sinking  of  the  steam-boat  Mary  Ida,  in  some  56  feet  of  water,  with 
her  freight  on  board  at  the  time,  consisting  of  a  lot  of  cotton-seed  and 
a  small  lot  of  hard  wood. 

The  owners  of  the  Mary  Ida,  Bobinson  &  McMillan,  bring  this  suit, 
and  libel  the  steamer  Maggie  Burke,  alleging  and  charging  that  the 
collision  and  the  resulting  loss  of  the  boat  Mary  Ida  and  her  freight 
was  caused  by  the  negligence,  want  of  skill,  recklessness,  and  im< 
proper  conduct  of  the  officers  and  persons  in  control  of  the  Maggie 
Burke  at  the  time,  and  that  it  was  without  fault  on  the  part  of  the 
officers  and  crew  of  the  Mary  Ida. 

The  cross-libel  of  the  owners  of  the  Maggie  Burke  allege  and  charge 
that  the  collision  and  consequent  loss  of  the  Ida  and  freight  resulted 
a'ao  in  large  damage  to  the  Burke,  and  was  brought  about  solely  and 
exclusively  by  the  fault,  negligence,  and  unskillfnlness  of  the  officers 
and  crew  of  the  Mary  Ida,  particularly  by  the  fault,  negligence,  and 
unskillfnlnesB  of  her  pilot,  J.  W.  McDowell,  and  without  any  fault 
whatever  on  the  part  of  the  officers  and  crew  of  the  Burke.  These 
libels  are  both  answered  by  the  respective  parties  respondent,  and 
the  question  for  solution  and  decision,  upon  which  a  large  mass  of 
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testimony  has  been  taken,  is,  who  was  at  faalt,  if  any  one,  and  at 
whose  door  does  the  responsibility  fat  this  collision  and  consequent 
loss  lie  ? 

That  the  collision  was  brought  about  by  the  fault  of  one  or  both 
of  the  colliding  vessels  seems  to  be  clear,  for  the  portion  of  ihe  river 
in  which  the  collision  occurred  is,  by  the  testimony,  neith^  difficult 
or  dangerous  for  navigation,  and  the  testimony  discloses  no  reason 
for  the  conclusion  that  this  collision  was  the  result  of  circumstances 
beyond  the  control  of  skillful  and  careful  navigators.  The  night  was 
neither  dark  nor  stormy.  Borne  of  the  witnesses  testified  it  was  a  gray 
night,  others  say  it  was  star-light,  a  little  windy,  and  the  wind  from 
the  north.  Assuming,  then,  that  the  collision  was  brought  about  by 
the  negligence  or  unskillfulness  of  the  officers  charged  with  the  navi- 
gation of  one  or  both  of  these  vessels,  we  proceed  now,  from  the  law 
and  the  facts  in  proof  in  the  case,  to  ascertain  where  the  fault  lay, 
and  so  fix  tho  responsibility  for  the  loss  resulting  from  the  collision. 

In  this  inquiry,  attention  must  be  given  to  the  rules  and  regula- 
tions for  the  government  of  pilots  of  steamers  navigating  the  rivers 
flowing  into  the  Gulf  of  Mexico  and  their  tributaries,  adopted  by  the 
board  of  supervising  inspectors,  under  the  authority  of  sections  4405 
and  4412  of  the  Revised  Statutes  of  the  United  States.  The  author- 
ity of  these  rules  is  not  questioned,  but  the  counsel  for  the  respond- 
ents denominate  these  rules  supplemental  rules,  and  call  attention 
to  the  rules  established  by  acts  of  congress  set  forth  in  section  433, 
e.  5,  of  the  Bevised  Statutes,  which  provides  that  "the  following  rules 
for  preventing  collisions  on  the  water  sbaU  be  followed  in  the  navi- 
gation of  vessels  of  the  navy,  and  of  the  mercantile  marine  of  the 
United  States."  An  examination  of  these  rules,  however,  shows  that 
they  are  primarily  for  the  government  of  sea-going  vessels,  and  they 
are  little  applicable  to  steamers  navigating  rivers  whose  waters  flow 
into  the  Gulf  of  Mexico. 

The  rules  and  regulations  first  mentioned  above  were  adopted  by 
the  board  of  United  States  inspectors  of  steam-vessels  Jane,  1871, 
amended  January,  1875,  February,  1880,  and  1883,  and  approved 
March  10,  1883,  by  the  secretary  of  the  treasury,  so  that  they  were 
in  force  on  the  nineteenth  day  of  January  last,  when  this  collision 
occurred,  and  were  the  paramount  rules  for  the  government  of  the 
pilots  on  these  two  colliding  vessels. 

Eule  1  provides:  Where  steamers  are  approaching  each  other 
from  opposite  directrions,  the  signals  for  passing  shall  be  one  blast  of 
the  steam- whistle  to  pass  to  the  right,  and  two  blasts  of  the  steam- 
whistle  to  pass  to  the  left.  The  pilot  on  the  ascending  steamer  shall 
be  the  first  to  indicate  the  side  on  which  he  desires  to  pass;  but  if  the 
pilot  on  the  descending  steamer  shall  deem  it  dangerous  to  take  the 
side  indicated  by  the  pilot  of  the  ascending  steamer,  he  shall  at  once 
indicate  with  his  steam-whistle  the  side  on  which  he  desires  to  pass, 
and  the  pilot  on  the  ascending  steamer  shall  govern  himself  accord- 
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ingly.  tbe  descending  steamer  being  deemed  to  have  the  right  of  yfaj. 
Bat  in  no  case  shall  pilots  on  steamers  attempt  to  pass  each  other 
until  there  has  been  a  thorough  understanding  as  to  the  side  each 
steamer  shall  take;  the  signals  for  passing  must  be  made,  answered, 
an'd  understood  before  the  steamers  have  arrived  at  a  distance  of  800 
yards  of  each  other. 

The  Ida,  the  descending  steamer,  J.  W.  McDowell  pilot  on  duty 
at  the  time,  when  at  a  point  below  Ghestang's  bloff,  saw  the  Burked 
ascending  the  river,  and  blew  two  blasts  of  her  whistle,  indicating  her 
piirpose  to  pass  to  the  left,  that  is,  on  the  east  side  of  the  river.  The 
steamer  Burke  responded,  bat  whether  promptly,  as  was  her  duty,  or 
not,  is  a  point  on  which  there  is  much  conflict  of  testimony,  and  her 
response  was  one  whistle,  which  indicated  that  she  did  not  accept  the 
signal  of  the  Ida  for  the  east  side  of  the  river.  Th^  Ida  blew  two 
whistles  again,  and  the  Burke  again  responded  with  one  whistle,  and 
in  a  very  short  time  the  vessels  collided,  with  the  result  before  stated. 

Between  Seymour's  bluS  and  Ghestang's  bluff  the  distance  is  about 
three  miles,  and  in  which  distance  there  are  two  bends  of  the  river, 
and  at  a  point  on  the  west  bank,  nearly  opposite  the  point  of  col- 
lision, there  is  a  point  covered  with  trees  extending  a  short  distance 
out  into  the  river,  but  not  far  enough  to  change  the  current  in  the 
river,  and  is  for  that  reason  called  by  river  men  a  false  point.  The 
Burke  came  np  the  river  in  the  usual  place  where  it  is  navigated  by 
ascending  steamers,  and  below  that  point  hugging  the  west  shore, 
and  was,  consequently,  under  the  false  point,  which  obstructed  the 
view,  and  this  was  doubtless  the  reason  why  the  boats  approached 
so  near  to  each  other  before  signals  were  exchanged  as  soon  as  re- 
quired  by  the  rule  cited  heretofore.  The  Burke,  however,  did  not  ac- 
cept the  signal  of  the  Ida,  but  blew  a  cross-whistle,  and  thus  refusing 
to  govern  herself  according  to  the  signal  of  the  Ida,  the  burden  is  on 
her  to  show  good  reason  for  her  failure  or  refusal  to  comply  with  the 
terms  of  the  rule.  The  reason  given  is  that  she  was  crossing  from 
the  point  on  the  west  bank  of  the  river  to  the  point  on  the  east  bank, 
and  thus  was  complying  with  a  rule  and  custom  in  the  navigation  of 
the  river;  that  is,  that  ascending  boats  run  the  points  to  evade  as 
much  as  possible  the  force  of  the  current,  while  descending  boats  fol- 
low the  current  in  the  middle  of  the  river  around  the  bends ;  that 
after  she,  the  Burke,  had  started  on  her  crossing  she  could  not  change 
her  course  and  pass  the  Ida  on  the  west  side  of  the  river,  and  that  an 
effort  to  have  done  so  would  have  increased  the  danger  and  hazard  of 
a  collision ;  that  the  Ida  was  approaching  her  in  such  position  in  the 
river  that  an  effort  on  her  part  to  change  her  course  and  pass  on  the 
west  side  of  the  river  wonld  have  resulted  in  the  Ida  striking  her  on 
the  starboard  side;  whereas,  if,  when  the  boats  were  approaching 
each  other  end  on,  each  bad  ported  her  helm,  as  required  by  rule  16, 
§  4233,  of  the  Revised  Statutes,  the  Ida  would  have  passed  under  the 
stern  of  the  Burke,  on  the  west  side  of  her,  and  a  collision  been  avoided. 
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This  defence  rests  upon  the  fact,  if  it  be  a  fact,  that  at  the  first  sig- 
nal of  the  Ida.  the  steamers  were  so  close  together  and  the  danger  so 
imminent  that  the  ofScers  of  the  Barke  cannot  be  held  to  a  strict 
compliance  with  the  rale. 

It  is  therefore  important  to  inqnire  bow  near  the  steamers  wfere 
when  the  Ida  blew  her  first  two  whistles  for  the  east  side  of  the  river, 
where  she  was  in  the  rirer  when  she  blew,  and  where  the  Barke  was 
in  the  river  at  that  time;  and  upon  these  two  points  there  is  mncb 
discrepancy  and  uncertainty  in  the  testimony.  The  testimony  as  to 
where  the  Ida  was  when  she  blew  her  first  signal  is  by  some  of  the 
witnesses  that  she  was  well  up  to  the  east  bank,  others  the  middle  of 
the  river,  and  others  that  she  was  on  the  west  side  of  the  river,  oat 
in  the  cove  or  bend  of  the  river.  The  weight  of  the  evidence  is,  and 
I  so  find  the  fact  to  be,  that  she  was  between  the  center  and  eastern 
bank  of  the  river  when  she  signalled  the  Burke,  at  considerable  dis- 
tance above  the  point  of  collision,  to  estimate  which  would  be  very 
difficult.  At  this  time,  that  is,  at  the  first  signal  of  the  Ida,  where 
was  the  Barke  ?  Gapt.  Finnegan  testifies  that  be  was  on  deck  at  the 
time.  He  thinks  the  Barke  was  at  the  time  pretty  well  on  the  cross- 
ing, and  the  steamers  were  150  to  200  yards  apart,  but  he  says  it 
was^a  very  hard  thfng  to  estimate.  James  D.  Yick,  pilot  at  the  time, 
says:  "I  had  just  started  on  my  crossing;  did  not  see  the  Ida  when 
she  first  blew,  on  account  of  the  smoke,  but  saw  her  very  soon."  And 
be  does  not  make  a  very  clear  statement  of  the  matter,  but  estimates 
the  distance  at  from  150  to  200  yards.  Benham,  the  mate  on  the 
Barke,  says :  "When  I  heard  the  signal  of  the  Ida,  the  Barke  was 
coming  around  the  port  point,  western  shore ;  was  quite  up  to  make 
the  crossing  from  the  west  to  the  east  shore;  was  on  the  crossing;  and 
had  gone  the  length  of  the  boat  out  from  the  shore ;  that  by  the  time 
the  Ida  blew  her  second  two  whistles  the  Burke  was  in  the  middle  of 
the  river."  McDowell  testifies  that  he  blew  his  first  two  whistles 
when  he  saw  the  smoke  of  the  Burke  above  the  trees  on  the  point  be- 
low him ;  that  the  Burke  was  then  eight  or  nine  hundred  yards  from 
him.  And  be  is  sustained  by  the  witness  Dan  Williams,  who  was 
on  board  the  Ida ;  heard  the  whistle  of  the  Ida ;  went  into  the  pilot- 
house some  seconds  afterwards,  and  estimates  the  distance  between 
the  boats,  after  be  arrived  in  the  pilot-house,  at  450  yards.  Mc- 
Dowell testifies  that  it  was  from  one-half  to  one  minute  before  the 
Burke  responded  to  his  signal,  and  he  is  sustained  in  that  by  Will- 
iams and  other  witnesses,  though  Gapt.  Finnegan  and  others  testify 
the  response  of  the  Burke  was  given  immediately. 

It  is  difficult  to  say  from  the  testimony  how  far  the  boats  were  apart 
at  the  first  signal  of  the  Ida ;  but  the  river  at  the  point  of  collision — 
which  is  its  narrowest  point  in  that  vicinity — is  528  feet  wide,  and  the 
Ida,  coming  down  from  above,  between  the  middle  and  east  bank  of 
the  river,  and  the  Burke  ascending  and  commencing  her  crossing,  they 
must  have  been  considerable  distance  apart ;  and  the  estimate  of  150 
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to  460  feet  is  muob  more  likely  to  have  been  the  distance  between  the 
boats  at  the  second  two  blasts  of  the  Ida  than  at  the  first;  and  an 
error  of  this  kind,  under  the  ciroumstances,  is  no  reflection  upon  the 
truthfulness  of  the  witnesses.  This  distanoe  being  difficult  of  determi- 
nation, the  testimony  of  the  witnesses  called  as  experts  in  the  naviga- 
tion of  the  river  could  not,  in  the  nature  of  things,  be  very  definite 
for  the  conduct  of  the  officers  of  both  boats,  particularly  that  of  the 
Burke,  depended  largely  upon  the  distance  she  was  from  the  descend- 
ing  boat  when  she  first  became  aware  of  her  presence.  If  the  Burke 
had  entered  upon  or  was  upon  her  crossing  at  the  first  signal  of  the 
Ida,  and  could  not  with  safety  have  changed  her  course  and  passed 
on  the  west  side  of  the  Ida,  stilly  what  is  there  in  the  face  of  the  sig- 
nals of  the  Ida  to  justify  the  Burke  in  cross- whistles  and  persistence 
in  her  course  ?  Why  did  she  not  stop  and  back  her  engines  ?  She 
was  the  ascending  steamer,  and  could  more  readily  check  her  speed 
than  the  steamer  descending  with  the  current.  This  would  seem  to 
be  the  dictate  of  common  prudence,  and,  if  she  could  not  accept  the 
signals  of  the  Ida,  then  the  rule  No.  2  prescribed  the  means  that  shall 
be  used  to  avoid  collisions.    It  provides : 

"If,  for  any  cause,  the  signals  for  passing  are  not  made  at  the  proper  time, 
as  provided  in  rule  1,  or  should  the  signals  be  given  and  not  properly  under- 
stood, from  any  cause  whatever,  and  either  boat  become  imperiled  thereby, 
the  pilot  on  either  steamer  may  be  the  first  to  sound  the  alarm  or  danger  sig- 
nal, *  *  *  when  the  engines  of  both  steamers  must  be  stopped  and 
backed  until  their  headway  has  been  fully  checked."- 

The  point  of  the  collision  was  well  up  to  the  eastern  bank  of  the 
river ;  some  of  the  witnesses  say  within  20  feet  of  it.  The  bow  of 
the  Burke  struck  the  Ida  on  the  starboard  side,  forward  of  the  wheel- 
house,  at  an  angle  between  the  bows  of  the  boats  of  less  than  a  right 
angle,  and  the  Ida  swung  around  on  the  left  of  the  Burke,  her  tows 
behind  her  making  a  circle  in  the  river,  and  in  a  few  minutes  the 
Ida,  probably  by  the  force  of  her  tows,  passed  to  the  rear  of  the  Burke 
out  into  the  river  for  a  short  distance  and  sunk.  So  that  the  boats 
must  have  come  together  with  oonsiderable  force  in  order  to  have 
produced  such  a  result,  and  the  bow  of  the  Burke  was  seriously  dam- 
aged by  the  collision;  and  it  is  perhaps  sayiug  no  more  than  the  evi- 
dence shows  that  the  Burke,  with  her  freight  and  passengers,  was 
saved  from  more  serious  disaster  by  the  vigorous  and  skillful  conduct 
of  her  officers. 

Conceding  that  at  the  second  two  blasts  of  the  Ida  it  was  then  too 
late  for  the  Burke  to  change  her  course  and  go  to  the  westward  of  the 
Ida,  without  imminent  danger  of  exposing  her  starboard  side  to  the 
Ida  in  such  manner  as  to  endanger  her  and  the  lives  of  her  passen- 
gers on  board,  still  the  question  remains,  why  did  she  not  stop  and 
back  instead  of  persisting  in  her  course  ?  The  witness  Walker,  engi- 
neer on  the  Burke,  on  duty  at  the  time,  when  asked  what  his  engines 
were  doing  at  the  time  of  the  collision,  says:    "I  think  they  were 
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backing."  And  in  reply  to  the  direct  questioQ,  "Was  the  Barke  back- 
ing at  the  time?"  he  says:  "I  gave  her  steam  before  she  strnek;  I 
tuppose  she  was  backing."  The  most  that  can  be  said  of  this  is  that 
her  engines  had  commenced  backing  at  the  instant  or  jast  before  the 
collision. 

My  conclusion  on  this  point  is  that  althongh  at  the  first  signal  of 
the  Ida  the  Burke  rang  a  slow  bell,  that  at  the  time  of  the  collision 
her  beading  had  not  been  fully  'checked,  and  that  she  did  not  com- 
ply with  rule  No.  2  in  that  behalf. 

There  is  a  great  deal  of  testimony  to  show  that  the  Burke,  just  be- 
fore and  at  the  time  of  the  collision,  was  just  where  she  ought  to  have 
been  by  the  customary  course  of  navigation  of  the  river  at  that  point; 
that  she  was  making  her  crossing  in  the  usual  place  and  in  the  usual 
manner;  and  the  conclusion  seems  to  be  deduced  from  that  that  she 
was  therefore  not  at  fault.  This  conclusion,  however,  rests  upon  the 
assumption  that  the  appearance  of  the  descending  steamer  Ida,  and 
her  signal  to  pass  on  the  left  side  of  the  river,  made  no  change  in  the 
navigation  of  the  Burke  necessary.  This  view  of  the  subject,  how- 
ever, is  in  conflict  with  a  just  and  fair  application  of  rules  Nos.  1  and 
2,  supra,  and  I  find  that  on  the  occasion  in  question  the  Burke  vio- 
lated both  of  those  rules,  and  that  such  violation  of  the  rules  was  the 
proximate  and  immediate  cause  of  the  collision. 

A  question,  however,  remains,  which  is,  whether  the  fault  of  the 
Burke  was  the  sole  cause  of  the  collision,  or  whether  the  Ida  was  also 
at  fault  ?  There  are  many  points  made  against  the  Ida.  It  is  said 
she  was  towing  barges  in  her  rear,  and  in  a  manner  that  the  custom 
and  usage  of  the  navigation  of  the  river  forbid ;  that  it  interfered  with 
her  ability  to  back  in  the  face  of  danger,  and  therefore  she  was  at 
fault.  It  is  claimed  that  she  should  have  laid  up  at  night,  especially 
when  her  officers  knew  that  on  Saturday,  as  that  was,  she  would  meet 
the  regular  packets  ascending  the  river.  It  is  also  claimed  that  she 
was  not  properly  manned;  that  one  and  the  same  person  was  acting 
as  master  and  pilot  at  the  same  time;  but  these  points  are  not  well 
taken,  and  I  do  not  stop  to  discuss  them. 

It  is  claimed  that  the  pilot  of  the  Ida  was  at  fault  because  he  did 
not  pursue  the  usual  course  in  coming  down  the  river;  that  is,  follow- 
ing the  current  and  pass  close  under  the  false  point,  and  that  had  he 
done  so  a  collision  would  have  been  avoided.  True  it  is,  he  must  be 
held  to  have  known  the  river  and  the  mode  of  navigating  it.  And  it 
may  be  conceded  that  he  had  no  right,  doggedly,  as  the  oonnsel  say, 
to  insist  upon  his  right  of  way  and  insist  upon  the  rule  when  it  would 
have  been  the  part  of  good  judgment  to  waive  it,  still  the  rule  was  on 
his  side,  and  the  Burke  seems  to  have  insisted  upon  her  usual  course 
in  violation  of  the  rule,  and  in  defiance  of  the  signal  of  the  Ida.  Rule 
No.  2,  Bupra,  was  as  much  binding  upon  the  Ida  as  upon  the  Burke, 
and  McDowell  says  he  did  not  stop  her  engines  until  after  the  second 
orosB-Uow  of  the  Burke.    The  Ida  was  coming  down  the  river,  »nd 
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the  ourrent  added  to  her  speed,  and  thongh  she  had  a  right  to  aBsnme 
that  the  Burke  would  accept  her  signal,  yet  when  that  was  not  done, 
and  a  misunderstanding  arose,  the  dictate  of  prudence,  as  well  as  the 
terms  of  the  rule,  required  that  every  effort  should  be  made  to  stop 
the.  headway  of  his  boat. 

'  In  coimection  with  this  point  may  be  considered  the  failure  of.  the 
Ida  to  answer  the  cautionary  whistle  of  the  Burke,  which  she  blew  just 
after  she  passed  the  steamer  Alabama,  which  had  stopped  at  Sey- 
mour's bluff.  McDowell  says  he  heard  the  whistle  when  he  was  in  the 
reach  above  Ghestang's  bluff,  but  he  says  he  did  not  respond  because 
he  thought  if  he  did  the  ascending  boat  would  take  bis  signal  as  in- 
dicating  a  purpose  on  his  part  to  pass  on  the  west  side  of  the  river, 
when  his  purpose  was  to  pass  on  the  east  or  left  side  of  the  river. 
The  boats  must  have  been  some  three  miles  apart  at  that  time,  and 
the  reason  given  scarcely  seems  satisfactory.  It  may  not  be  clear  that 
the  failure  of  McDowell  to  respond  to  the  cautionary  whistle  of  the 
Burke  contributed  in  a  direct  way  to  the  collision,  but  he  was  thereby 
advised  of  the  approach  of  the  ascending  steamer,  and  aware  also  of 
the  usual  manner  in  which  the  river  was  navigated  at  that  point,  and 
should  therefore  have  sooner  stopped  the  headway  of  his  boat,  espe- 
cially after  he  found  his  signal  was  not  accepted  by  the  Burke. 

I  find,  however,  that  there  was  a  great  disparity  of  fault,  and  that 
the  burden  of  it  lies  with  the  Burke,  as  we  have  already  seen,  and  the 
loss  is  apportioned  in  the  ratio  of  one-fourth  against  the  Ida  and  three- 
fourths  against  the  Burke. 

The  decree  is  therefore  for  the  libelants,  Bobinson  &  McMillan, 
against  the  Burlte,  her  tackle,  etc.,  for  the  sum  of  $7,023.85,  and  the 
costs  in  both  cases  are  divided  in  the  same  proportion. 


Thb  C&aioallion. 

(Diftriet  Court,  D.  Maryland.    May  20, 1884) 

Bhiffikci — Chabtkk-Partt— Damage  to  Cargo — LiABn,rr?  of  Ownkrs. 

A  steam-ship  was  chartered  at  a  certain  liire  per  month,  the  owners  to  ap- 
point and  pay  the  master,  ofBcers,  and  crew,  and  the  charterers  to  direct  wliat 
voyages  the  ship  should  make,  and  pay  for  the  coals.  The  charterers  sent  the 
ship  to  Kingston,  Jamaica,  to  bring  back  a  cargo  of  .green  bananas  to  a  port  in 
the  United  States,  and  instructed  the  captain  to  pay  attention  to  the  tempera- 
ture, and  close  the  hatches  whenever  the  thermometer  fell  to  SO  deg.  Fahren- 
heit, or  else  the  fruit  would  become  chilled  and  injured.  This  insi  ruction  waa  . 
neglected,  and  the  fruit  was  chilled  and  injured  in  consequence  of  the  neglect 
to  close  the  batches.  Jleld,  that  the  master  and  crew  were  servants  of  the  own- 
ers for  the  purpose  of  navigating  the  vessel,  and  that,  as  it  was  part  of  the  duty 
of  those  in  charge  of  the  navigation  to  take  usual  and  proper  care  of  the  cargo, 
the  owners  were  liable  to  the  charterers  foir  the  damage. 

In  Admiralty 
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John  n.  Thomas,  for  Henry  Bros. 

A.  Stirling,  Jr.,  for  steam-ship. 

MoRBis,  J.  The  British  steam-ship  GraigalHoD,  of  978  tons  gross 
register,  was,  by  charter-party  dated  September  13,  1883,  chartered 
by  the  owners  to  Messrs.  Henry  Bros.  &  Co.,  of  Baltimore,  importers 
of  fruit,  to  be  placed  at  their  disposal  on  arrival  at  New  York ;  she  to  be 
then  tight,  stanch,  and  every  way  fitted  for  the  service,  with  a  fall 
complement  of  officers,  seamen,  engineers,  and  firemen  for  a  vessel 
of  her  tonnage;  the  vessel  to  be  employed  by  the  charterers  in  carry- 
ing lawful  merchandise  between  the  United  States,  the  West  Indies, 
and  South  America.  The  charterers  were  to  pay  for  the  use  and 
hire  of  the  vessel  for  two  months  at  the  rate  of  610  pounds  sterling 
per  calender  month,  payable  monthly  in  advance,  and  to  have  the 
option  of  continning  the  charter  for  a  further  period  of  10  months ; 
the  hire  to  commence  on  the  day  of  deliveyf  and  to  continue  until 
redelivery  of  the  vessel  in  like  good  order  and  condition  to  the  own- 
ers, fair  wear  and  tear  excepted,  (unless  lost,)  at  a  port  in  the  United 
States  north  of  Hatteras.  The  owners  were  to  provide  the  captain, 
officers,  engineers,  firemen,  and  crew,  and  to  pay  their  wages  and 
provisions,  also  the  insurance  on  the  vessel,  all  engine-room  stores, 
and  to  maintain  the  steamer  in  a  thoroughly  efficient  state  in  hull 
and  machinery  during  the  service.  It  was  agreed  that  the  captain, 
although  appointed  by  the  owners,  should  be  under  the  orders  and 
direction  of  the  charterers  as  regards  employment,  agency,  or  other 
arrangements,  and  charterers  agreed  to  indemnify  owners  from  con- 
sequences of  captain  signing  bills  of  lading,  or  oth^wise  complying 
with  the  same.  The  captain  was  to  prosecute  his  voyage  with  utmost 
dispatch,  and  render  all  customary  assistance  with  ship's  crew  and 
boats.  The  master  was  to  be  furnished  by  charterers,  from  time  to 
time,  with  all  requisite  instructions  and  sailing  directions,  and  was  to 
keep  a  full  and  correct  log  of  the  voyages,  which  was  to  be  patent  to 
the  charterers  or  their  agents.  It  was  agreed  that  if  the  charterers 
should  have  reason  to  be  dissatisfied  with  the  conduct  of  the  captain, 
officers,  or  engineers,  the  owners  should,  on  receiving  the  particulars 
of  the  complaint,  investigate  the  same,  and,  if  necessary,  make  a 
change  in  the  appointments. 

The  charterers  were  to  have  permission  to  appoint  a  supercargo  to 
accompany  the  steamer  and  see  that  the  voyages  were  prosecuted 
with  utmost  dispatch.  All  derelicts  and  salvage  to  be  for  owners'  and 
charterers'  equal  benefit.  In  case  of  loss  of  time  from  deficiency  of 
men  or  stores,  break-down  of  machinery,  or  damage,  preventing  the 
working  of  the  vessel  for  more  than  48  hours,  the  payment  of  hire  to 
cease  until  steamer  should  be  again  in  an  efficient  state  to  resume 
her  service;  but,  if  steamer  was  driven  into  port  or  anchorage  by 
stress  of  weather  or  from  accident  to  cargo,  the  detention  was  to  be 
at  charterers'  risk  and  expense.  In  case  vessel  was  lost,  freight  paid 
in  advance  and  not  earned  to  date  of  loss  to  be  returned.     Charterers 
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were  to  have  at  their  disposal  the  whole  reach  of  the  Tessel's  holds, 
decks,  and  usual  places  of  loading,  (not  being  more  than  she  could 
reasonably  stow  and  carry,)  reserving  proper  space  for  officers,  crew, 
tackle,  stores,  fuel,  etc.  The  charterers  agreed  to  pay  for  all  coals, 
port  charges,  pilotages,  agencies,  and  other  charges  except  such  as 
owners  had  agreed  to  pay.  The  owners  were  to  have  a  lien  upon  all 
cargoes  and  all  subfreights  for  any  amounts  due  them,  and  the  char- 
terers  to  have  a  lien  on  the  ship  for  all  moneys  paid  in  advance  and 
not  earned. 

Under  this  charter-party  the  steamer  was  placed  at  charterer's  dis- 
posal in  New  York  on  the  nineteenth  of  September,  1882,  and  under 
their  direction  took  on  a  cargo  of  locomotive  machinery  and  delivered 
it  at  Aspinwall.  Thence  she  went  to  several  ports  in  Jamaica,  tak- 
ing in  cocoa-nuts  and  oranges,  and  completed  her  retnm  cargo  at 
Kingston  by.taking  on  board  6,400  bunches  of  bananas.  There  was 
no  supercargo  put  on  board,  and  before  leaving  New  York  the  char- 
terers explained  to  the  -master  that  the  bananas,  which  he  was  to 
bring  back  as  part  of  the  return  cargo,  would  be  injured  if  they  be- 
came chilled,  and  instructed  him  to  close  the  hatches  if  the  tempera- 
ture at  any  time  on  the  voyage  fell  below  50  deg.  Fahrenheit.  Be- 
fore the  steamer  left  Kingston  the  charterers  telegraphed  their  agents 
there  to  repeat  this  instruction  to  the  master,  which  they  did.  The 
steamer  arrived  at  the  capes  of  the  Chesapeake  about  the  fifteenth  of 
November.  From  the  time  of  leaving  Kingston  until  the  steamer 
took  a  pilot  inside  Gape  Henry  the  captain  himself  gaveattention  to 
the  thermometer,  and  it  stood  at  60  outside  the  capes,  but  when  the 
pilot  took  charge,  the  captain,  being  sick  and  suffering  from  a  fever,' 
went  below,  having  given  instructions  to  his  first  officfer  to  observe 
the  temperature  and  close  the  hatches  if  the  thermometer  fell  below 
50  deg.  Puring  that  night  on  the  Chesapeake  bay  the  temperature 
.fell  to  38  deg.,  and  the  first  officer  neglected  to  have  the  hatches 
closed.  When  the  steamer  was  ready  to  discharge  on  the  17th,  it 
was  found  that  the  bananas,  although  otherwise  in  exceptionally  fine 
condition,  had  been  chilled.  This  was  evidenced  to  observation  by  a 
slight  brown  discoloration  on  the  green  skins  where  the  bananas 
touched  each  other,^and  was  proved  conclusively  by  the  fact  that  the 
bananas  did  not  ripen,  but  turned  black  and  rotted,  becoming  so  ut- 
terly worthless  that  quantities  of  them  had  to  be  carted  outside  of  the 
city  and  thrown  away.  The  actual  net  loss  sustained  by  the  char- 
terers, from  this  damage  to  the  bananas,  was  |7,383. 

These  are  cross-libels,  the  owners  of  the  ship  having  sued  for 
the  hire  of  the  ship,  and  the  charterers  for  the  damage  sustained  by 
the  fruit.  There  is  no  difficulty  whatever  as  to  the  facts  of  the  case* 
and  the  only  question  is  as  to  the  legal  liability.  This  is  a  charter 
by  which  the  ship,  fully  equipped  and  manned,  is  let  to  hire,  and  it 
must  be  regarded  as  settled  that  under  such  an  instrument  as  the 
present  charter  the  possession  and  the  responsibility  for  the  naviga-< 
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tion  of  the  ship  remains  with  the  ovners.  Leary  v.  U.  S.  14  Wall. 
607;  Reed  v.  U.  S.  11  Wall,  600;  Macl.  828;  Abb.  (12th  Ed.)  36. 
The  officers  and  crew  were  appointed  and  paid  by  the  owners,  and 
they  were  their  servants  to  see  to  the  navigation  and  direct  the  mo- 
tions of  the  ship;  the  charterers  were  only  to  direct  to  what  places 
she  should  go. 

The  case  of  Onoa  d  Cleland  Coal  rf  Iron  Co.  v.  Huntley,  L.  R.  2 
C.  P.  Div.  464,  (1877,)  arose  upon  a  charter  in  substance  identical  with 
the  present  one.  In  that  case,  while  upon  a  voyage,  by  the  negli- 
gence of  the  master  and  c^ew,  the  vessel  was  stranded  and  went  to 
pieces,  and  the  cargo  was  totally  lost.  It  was  held  that  the  master 
and  crew  were  the  servants  of  the  owner  for  the  porpose  of  navigat- 
ing the  vessel,  and  that  he  was  liable  to  compensate  the  charterers  for 
the  loss  of  the  cargo  sustained  by  them.  Mr.  Justice  Dbmman,  in 
pronouncing  judgment  in  the  common  pleas  division,  said : 

"A  person  who  contracts  to  provide  workmen  or  seamen  to  perform  a 
specified  undertaking  is  bound  to  make  good  any  injuty  which  the  other  party 
to  the  contract  may  sustain  from  omission  to  perform  their  duty  in  a  proper 
manner.  Here,  these  who  were  employed  by  the  defendant  (the  owner)  have, 
by  their  negligence,  inflicted  an  injury  upon  the  plaintiffs,  who  are  entitled 
to  recover  from  him  compensation  for  the  loss." 

Taking  this  to  be  the  law  applicable  to  such  a  charter-party,  the 
only  question  is,  was  the  duty  with  regard  to  this  cargo  of  fruit 
which  the  master  of  the  ship  undertook  to  perform,  and  which  his 
subordinates  neglected,  one  of  the  usual  and  proper  duties  to  be  per- 
formed by  those  in  charge  of  the  navigation  of  the  ship,  in  relation 
to  such  a  cargo. 

It  is  stated  by  Abbott,  (12th  Ed.  p.  316,  pt.  4,  «.  6,  §  4:) 

"Moreover,  the  master  must,  during  the  voyage,  take  all  possible  care  of 
the  cargo.  If  it  require  to  be  aired  or  ventilated,  as  fruit  and  some  other 
things  do,  he  must  take  the  usual  and  proper  methods  for  this  purpose." 

It  is  urged  that  there  is  no  express  contract  to  carry  safely,  and 
that  there  is  no  breach  of  any  clause  of  the  charter-party,  but  almost 
every  contract  establishes  duties  which  are  not  specifically  mentioned, 
and  the  neglect  of  which  gives  an  action.  There  was  not  in  this  case, 
it  is  true,  the  obligation  of  a  common  carrier  to  carry  safely,  but 
sorely  there  was  the  obligation  resting  on  those  in  charge  of  the  nav- 
igation of  the  ship  to  use  ordinary  care  and  diligence  in  the  care  of 
the  fruit.  It  was  a  well-known  duty  to  open  the  hatches  for  ventila- 
tion, and  how  can  it  be  contended  that  it  was  not  equally  a  duty,  and 
within  the  usual  and  necessary  scope  of  their  employment,  to  close 
the  batches  when  necessity  arose.  If  the  batches  had  been  negli- 
gently left  open  when  'the  violence  of  the  sea  required  them  to  be 
closed,  that  duty  could  not  be  said  to  be  beyond  the  usual  duties  of 
those  charged  with  the  navigation  of  the  ship;  and  in  the  present 
case,  having  been  instructed  that  a  certain  and  easily  observable  de- 
gree of  cold  would  destroy  the  value  of  the  bananas,  and  having  nn- 
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taken  to  give  the  necessary  attention  to  guard  against  this  danger  by' 
a  timely  olosing  of  the  hatches,  ho-w  can  it  be  said  that  this  was  not 
as  maoh  within  the  duty  of  proteoting  the  cargo  as  to  close  the  hatches 
to  keep  out  the  sea. 

In  The  Regidua,  18  f  bd.  Bbp.  880,  under  a  charte(r-party  in  which 
it  was  provided  that  the  ship  should  be  "in  every  way  fitted  for 
the  voyage,  and  that  the  hatches  were  to  be  taken  off,  whenever  prac- 
ticable, as  usual  for  the  ventilation  of  green  fruit,"  it  was  held  a  breach 
of  the  charter  for  the  owner  to  load  the  vessel  with  other  cargo  so 
deeply  that  in  rough  weather  the  hatches  had  to  be  kept  on  more 
than  was  fit  or  usual  with  such  cargoes.  If,  then,  it  be  the  law,  as  I 
think  clearly  it  is,  that  the  owners  were  liable  for  the  neglects  of  the 
officers  and  crew  in  any  duty  appertaining  to  the  navigation  of  the 
ship,  and  the  proper  care  of  a  fruit  cargo  is  such  a  duty,  I  see  no 
escape  from  the  conclusion  that  in  the  present  case  the  ship  is  liable. 

A  decree  will  be  entered  for  the  amount  of  the  damage  to  the  ba« 
nanas,  less  the  freight  claimed  in  the  cross-libel. 


Thb  Sterling. 

ilHtMct  Court,  D.  Oonneetieut.    June  5, 1884.) 

1.  SAipVAOB — REIiTEF    Of     GBOUNDBD    VeSSKI,    AT    OWNBR'S     RbQUBST,    WITHOUT 

Contract  as  to  CoMPENaATiou  for  Bbrvicks. 

The  aeryicc  of  one  in  the  steatn-to-wing  and  wrecking  business  who  is  souglit 
by  tlie  owner  of  a  j^rounded  sctiooner,  and  at  bis  request  relieves  the  vessel 
from  its  distress  after  thiee  days'  contiouous  effort,  are  salvage  services,  the 
trork  being  successful,  and  no  contract  as  to  compensation  having  been  made 
previously  to  the  undertaking  it. 

2.  8aMB — LtEK  NOT  WaIVKD  THROCaE  Baltor'b  Inoulobncb. 

Almndonment  or  waiver  of  a  salvage  lien  is  not  to  be  inferred  from  the  fact 
of  the  owner  being  allowed  the  possession  of  the  vessel.  The  mere  forbear- 
ance of  tlie  libelant  to  distress  the  claimant,  when  nobody  baa  been  injured' 
by  the  delay,  is  not  to  be  considered  as  a  waiver  of  the  lien. 

Libel  in  Rem  for  Salvage. 

David  F.  HolUster,  for  libelant. 

Morris  W.  Seymour,  for  claimant. 

Shipvai?,  J.  This  is  a  libel  in  rem  for  salvage.  On  the  night  of 
May  10, 1883,  or  early  in  the  morning  of  May  11, 1883,  the  schooner 
Sterling,  of  the  value  of  $1,200,  went  ashore  on  a  sandy,  pebbly 
beach  near  Point  no  Point,  in  Long  Island  sound,  and  about  two  miles 
from  Bridgeport  light-house,  and  lay  parallel  with  the  beach.  The 
owner  applied  first  to  the  agent  of  the  libelant,  who  is  the  owner  of 
steam-towing  and  wrecking  tugs  in  Bridgeport  harbor,  and,  being  by 
the  agent  directed  to  the  captain  of  one  of  the  tugs  owned  by  the 
libelant,  asked  him  to  go  down  and  pull  the  schooner  off,  and  how 
much  he  would  charge.  The  captain  said  that  he  guepsed  he  would 
go,  but  that  he  did  not  know  what  he  would  charge.  No  bargain  was 
made.    On  the  same  day  the  agent  of  the  libelant  went  w|th  one  of 
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his  steam-tngs  and  tried  unsuocessfully  to  poll  the  eobooaer  o£F,  and 
made  two  more  unsuccessful  attempts  on  the  same  and  on  the  follow- 
ing day.  On  the  third  occasion  he  took  also  another  tug  owned  by 
the  libelant,  and  both  tugs  made  the  attempt.  At  this  time  a  hawser 
of  one  of  the  tugs  was  broken,  and  her  rail  was  broken,  and  she  was 
thereby  damaged  from  eight  to  ten  dollars.  On  the  third  day  one  of 
the  tugs  went  alone,  and  this  fourth  attempt  wad  successful,  and  the 
schooner  was  towed  within  the  harbor  of  Bridgeport.  The  agent  of 
the  libelant  went  with  the  tugs  on  each  occasion  for  the  purpose  of 
doing  the  work.  The  attempts  could  only  bo  made  at  high  tide,  and 
the  work  was,  in  effect,  a  continuous  undertaking.  The  schooner 
was  not  in  immediate  peril  when  the  help  was  furnished,  but  she  was 
fast  aground,  and  help  was  indispensable  and  was  greatly  wanted  by 
the  owner,  who  was  anxious  to  get  her  o£P  before  a  high  south  wind 
should  drive  her  further  on  the  beach.  On  the  last  day  be  was  afraid 
that  the  tug  was  not  coming,  and  sent  for  her,  and  also  displayed  in 
the  schooner's  rigging  a  signal  for  a  tow-boat.  The  claimant  promptly 
asked  the  libelant  for  bis  bill,  and  that  it  be  made  as  low  as  could 
be,  because  he  had  had  bad  luck  that  season.  A  bill  of  $50  for  tow- 
ing the  schooner  off  the  beach  was  rendered,  was  approved,  and  pay- 
ment was  promised.  It  was,  and  was  considered  by  the  owner  to  be, 
a  reasonable  bill  for  the  service.  Payment  has  been  frequently  de- 
manded of  the  claimant,  but  he  had  no  money,  and  could  not  pay. 
The  libelant  offered  to  let  the  claimant  work  out  the  bill,  bat  he  was 
unable  to  do  the  work  that  was  wanted.  He  did,  however,  make 
some  repairs  for  the  libelant,  which  were  worth  $2.25,  and  which 
both  parties  intended  should  be  applied  upon  the  salvage. 

The  services  were  salvage  services.  The  schooner  was  in  distress 
and  must  have  help;  the  assistance  of  the  libelant's  boats  was  asked 
by  the  owner  of  the  schooner,  but  the  services  were  not  rendered  upon 
an  agreement  for  payment  for  the  use  of  the  tug  in  any  event.  There 
is  nothing  in  the  case  to  show  that  the  services  of  the  libelant's  tugs 
were  to  be  paid  for  in  case  of  non-success.  The  success  of  the  serv- 
ice and  the  distress  of  the  vessel  are  the  ground  of  the  libel. 

There  has  been  neither  abandonment  nor  waiver  of  the  lien.  It 
was  not  lost  by  permitting  the  owner  to  be  in  possession  of  the 
schooner,  (The  H.D.  Bacon,  Newb.  274;  Cutler  v.Iiae,  7  How.  729,) 
nor  by  the  subsequent  conduct  of  the  salvor.  Payment  has  been  fre- 
quently demanded,  and  has  been  promised  when  the  schooner  should 
be  sold.  The  mere  forbearance  of  the  libelant  to  distress  the  claim- 
ant, when  nobody  has  been  injured  by  the  delay,  is  not  to  be  consid- 
ered as  a  waiver  of  the  lien.  The  owner  of  the  schooner  appears 
alone  as  claimant,  and  no  bona  fide  purchaser  seems  to  have  been  in- 
jured by  the  delay  in  bringing  the  libel.  Under  the  circumstances  of 
the  promise  and  the  delay  of  payment,  interest  should  be  allowed 
from  May  16, 1883,  to  May  31,  18S4,  from  which  $2.25  and  interest 
should  be  deducted. 

Let  there  be  a  decree  in  favor  of  the  libelant  for  $60.80,  and  costs.. 


Digitized  by 


Google 


BUALL  V.  NOBTBBBN  PAC.  B.  00.  753- 

SUALL   V.  NOBTHERN   PaO.  B.  Oo. 
VXreua  Oeurt,  D.  Minnetota,    June,  1884.) 

3.  Bbai.  Ebtatb— Statutk  of  Fbauim-<Pakoi.  Oontraot— Pabt  Pbbvobuakob. 

The  BtAtute  of  Minnesota  providing  thai  contracts  as  to  real  estate  must  bfr 
in  writing  continues :  "Nothing  in  this  chapter  contnined  shall  be  construed 
to  abridge  the  power  of  courts  of  equity  to  compel  the  spociflc  performance  of 
agreements  in  cases  of  part  performance  of  such  agreements."  Whenever  a 
parol  contract  for  the  sale  of  real  property  is  shown  to  be  within  this  excep- 
tion, a  court  of  equity  will  not  hesitate  to  enforce  and  decree  speciflc  perform- 
ance by  a  conveyance  from  the  vendor. 

8.  Sahb— Bfecific  Perfokuancb. 

Whenever  it  appears  that  a  vendee,  who  is  seeking  the  enforcement  of  the 
agreement,  has  been  permitted  by  the  vendor  to  treat  the  agreement  as  bind- 
ing, and  to  do  positive  acts,  amounting  to  part  performance,  based  upon  the  as- 
sumption that  the  agreement  is  bindiug,  specific  relief  will  be  granted  and  the 
vendor  compelled  to  perform  his  part. 

8.  Same— Separatk  Parcei-s  ok  £and. 

When,  under  an  arrangement  between  two  parties,  by  which  one  is  to  convey 
land  to  the  other,  the  payments  for  the  land  are  not  to  be  applied  upon  the 
contracts  generally,  but  always  to  speciflc  sections  or  parcels,  then,  when  a  pay- 
ment is  made,  it  is  payment  in  full  only  to  the  extent  of  the  land  upon  which 
the  application  is  made.  And  where  the  lands  within  the  parol  contract  are- 
of  many  distinct  parcels  and  each  tract  separate  from  all  the  remainder,  and 
the  purchase  price  is  not  a  gross  sum  for  the  whole  quantity  fof  land,  and 
all  the  tracts  upon  which  valuable  improvements  were  made,  and  all  of  which 
possession  has  been  taken,  is  conveyed  to  the  vendee,  equity  wiU  not  decree  a 
specific  performance. 

lb  Equity. 

J.  M.  Shaw,  lor  complainant. 

W.  P.  Clottgh,  for  defendant. 

Nelson,  J.  This  action  was  heard  before  the  circuit  judge  and 
myself.  It  was  removed  from  Hennepin  county  to  this  court,  and  the 
hearing  is  upon  the  testimony  taken  in  the  case. 

This  is  an  action  brought  by  the  plaintiff  to  compel  specific  per- 
formance of  a  parol  contract  for  the  sale  of  real  property  by  the  de- 
fendant. There  were  but  two  witnesses  on  the  part  of  the  plaintiff. 
The  defendant  introduced  no  testimony,  but  reUed  upon  the  settled 
equity  doctrine  to  defeat  the  right  of  action  on  the  part  of  the  com- 
plainant.    The  facts  of  the  case  are  these : 

That  in  May,  1880,  the  plaintiff  and  the  commissioner  of  the  land  depart- 
ment of  the  Northern  PaciBc  Railroad  Company  entered  into  a  contract  by 
parol  for  the  sale  of  about  50,000  acres  of  land ;  at  least,  for  all  the  land  owned 
by  the  railroad  company  in  four  govornment  townships  In  the  territory  of 
Itakota,  that  were  granted  to  the  railroad  company  in  its  land  grant  by  the 
general  government.  A  large  portion  of  this  land  was  surveyed  into  sections 
and  quarter  sections,  or  government  subdivisions.  The  price  agreed  upon 
for  this  land  was  82.50  per  acre  for  all  of  the  land  in  three  of  the  townships, 
and  1^2.75  for  all  of  the  land  in  the  other  township.  The  purchase  price  stipu- 
lated under  the  contract  was  that  payments  should  be  made  in  the  preferred 
stock  of  the  company  at  par,  from  time  to  time,  as  fast  as  the  plain  lift  could 
prociure  and  tender  it  to  the  company;  and  the  same  should  be  payment  for 
such  portions  of  the  land  as  the  amount  of  said  preferred  stock  would  pay  for 
T.20,no.l2— 48 
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at  the  time  of  delivery  of  the  stock.  The  defendant  agreed  to  convey  to  plain- 
tiff sacti  portions  of  lands  so  paid  for  by  said  stock,  provided  the  stock  should 
be  delivered  within  a  reasonable  time.  It  w^  also  stipulated  that  the  plain- 
tiff should  go  upon  this  land  and  survey  it,  and  make  field-notes  of  such  por- 
tions of  the  land  as  were  not  subdivided.  It  was  further  stipulated  that  tliis 
plaintiff  should  locate,  at  a  point  as  near  the  center  of  that  large  tract  of  land 
as  possible,  a  town,  and  that  he  should  erect  upon  this  town-site  a  hotel  of 
sufficient  capacity  to  accomodate  50  gueats;  also  that  he  should  erect  a  build- 
ing for  a  grocery  store,  and  one  for  a  post-office,  and  procure  a  post-office  to 
be  established  by  the  proper  authorities.  He  was  also  to  establish  a  stage- 
route  from  this  place  to  some  other  point,  which  is  immaterial.  There  is  also 
a  provision  that  there  should  be  a  hundred  acres  broken  during  the  year  1881 
on  each  of  five  sections  of  land,  with  a  view  of  cultivation.  Finally  it  was 
further  stipulated  tliat  he  should  devote  all  his  time  to  advertising  this  prop- 
erty, and  the  locality  generally,  and  should  devote  his  time  to  the  sale  of  this 
land  in  parcels  to  actual  settlers.  This  is  the  substance  of  the  parol  con- 
tract. 

The  plaintiff  procured  from  time  to  time  preferred  stock  and  tendered  it  to 
the  company,  and  as  fast  as  it  was  tendered  he  received  deeds  for  the  land, 
until  some  time  in  1881,  when  all  the  land  had  been  deeded  and  paid  for,  ex- 
cept the  land  which  eight  or  nine  thousand  dollars  of  preferred  stock  would 
pay  for.  He  then  made  atender  of  preferred  stock  to  the  amount  of  between 
eight  or  nine  thousand  dollars,  but  the  land  commissioner  of  the  company 
refused  to  comply  any  further  with  the  contract,  claiming  that  it  could  not  be 
enforced,  and  declined  to  do  anything  further  in  the  matter.  The  plaintiff's 
evidence  shows  that  he  performed  all  that  he  alleges  in  his  complaint,  and  all 
that  he  was  required  to  perform.  The  land  commissioner  of  the  Northern 
Pacific  Railroad  Company,  having  refused  to  receive  the  eight  thousand  and 
odd  dollars  of  stock  tendered,  and  refusing  to  convey  the  land,  the  plaintiff 
brings  this  action  to  enforce  the  specific  performance  of  the  parol  contract  for 
the  .sale  of  the  remaining  portion  of  the  land. 

The  case  was  very  fully  and  exhaustively  argued  by  plaintiff's  coun- 
sel, who  has  gone  over  all  of  the  authorities  bearing  upon  the  question 
of  the  specific  performance  of  parol  contracts  for  the  sale  of  real  estate, 
both  in  England  and  in  this  country.  He  relies  to  a  large  extent  on 
the  exception  in  our  statute  of  frauds  with  reference  to  parol  con- 
tracts for  the  sale  of  real  estate,  and  claims  that  the  provision  of  the 
statute  which  he  cites  tends,  to  a  certain  extent,  to  enlarge  the  doc- 
trine with  reference  to  such  contracts. 

The  land  which  the  plaintiff  contracted  to  buy  is  not  in  a  ooniin- 
uous  solid  tract,  but  is  embraced  within  the  odd-numbered  sections 
of  the  townships  described,  and  forms  a  portion  of  the  land  granted 
by  the  United  States  government  to  the  Northern  Pacific  Railroad 
Company.  The  contract  being  by  parol  is  invalid  under  the  statute 
of  frauds  of  the  state  of  Minnesota,  unless  there  has  been  part  per- 
formance of  the  contract  by  the  vendee,  which  would  make  it  an  ex- 
ception to  the  statute,  and  bring  it  within  the  rule  in  equity  govern- 
ing such  cases.  The  statute  of  Minnesota,  after  enacting  the  provision 
that  contracts  of  this  kind  must  be  in  writing,  provides  that  "nothing 
in  this  chapter  contained  shall  be  construed  to  abridge  the  powers  of 
courts  of  equity  to  compel  the  specific  performance  of  agreements  in 
cases  of  part  performance  of  such  agreements."     Whenever  a  parol 
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contract  for  the  sale  of  real  property  is  sho'wn  to  be  within  this  ex« 
ception,  a  ooart  of  equity  will  not  hesitate  to  enforce  and  decree  spe- 
cific performance  for  a  conveyance  from  the  vendor ;  and  why  ?  The 
reason  given  by  eminent  jurists  and  text  writers  is  that  equity  will 
interpose  to  prevent  a  fraud  being  practiced  by  one  party  upon  an- 
other, and  when  the  enforcement  of  the  statute,  which  enacts  that 
said  contract  mast  be  in  writing,,  would  permit  a  vendor  to  obtain 
wrongfully  something  from  the  vendee,  or  wrongfully  to  withhold  from, 
him  something  already  obtained  without  consideration,  and  in  viola- 
tion of  good  conscience,  a  court  of  equity  will  interpose  and  prevent 
the  perpetration  of  such  wrong,  and  the  commission  of  a  fraud.  Thi» 
is  the  rale  which  guides  courts  of  equity,  and  the  statute  of  Minne- 
sota only  enunciates  that  doctrine.  Whenever  it  appears  that  a  vendee 
who  is  seeking  the  enforcement  of  the  agreement  has  been  permitted 
by  the  vendor  to  treat  the  agreement  as  binding,  and  to  do  positive 
acts  amounting  to  part  performance,  based  apon  the  assumption 
that  the  agreement  is  binding,  specific  relief  will  be  granted,  and  the 
vendor  compelled  to  perform  on  bis  part.  It  woald  be  manifest  in- 
justice to  permit  a  vendor  to  escape  from  bid'  engagement  when  the 
vendee  has  been  put  in  a  position  which  makes  it  against  conscience 
in  the  vendor  to  say,  "The  contract  is  not  in  writing  and  signed  by 
me,  and  the  statute  is  a  bar  to  yonr  relief." 

Whenever  courts  have  been  called  upon  to  enforce  parol  agree- 
ments for  the  sale  of  real  estate,  on  the  ground  of  part  performance, 
they  have  invariably  declined  to  do  so,  unless  the  case  is  clearly 
within  the  principles  of  equity  jurisprudence,  as  above  defined.  And 
it  is  only  when  the  vendee  has  entered  into  possession  of  the  prop- 
erty, and'  made  valuable  improvements  thereon,  upon  the  faith  of  the 
contract,  that  a  court  will  usually  enforce  and  decree  specific  perform- 
ance of  the  contract.  The  struggle  of  the  courts  is  to  prevent  wrong 
and  injustice,  and  they  will  not,  under  such  circumstances,  permit 
the  vendor  to  withdraw  from  the  contract.  But  if  the  purchase  price 
has  been  paid  without  taking  possession,  this  is  not  generally  deemed 
such  a  part  performance  of  the  parol  contract  as  entitles  the  pur- 
chaser to  specific  performance.  This  principle  or  rule  in  equity  has 
never  been  extended,  and  the  statute  of  frauds  held  not  to  apply. 

In  this  case,  the  lands  embraced  within  the  parol  contract  are  of 
many  distinct  parcels.  They  are  made  up  of  the  odd-numbered  sec- 
tions in  four  townships,  designated  by  the  government  land  laws. 
Each  section  is  a  tract  separate  from  all  the  remainder  of  the  land. 
The  price  was  apportioned  to  the  land  by  the  acre  in  each  township, 
and  distributed  between  the  various  tracts.  The  price  was  no<t  a 
gross  sum  for  the  whole  quantity  of  land.  The  plaintiff  has  had  all 
the  land  that  he  paid  for,  and  deeds  have  been  given  him  for  all  the 
tracts,  as  fast  as  he  furnished  the 'requisite  quantity  of  preferred 
stock.  Under  the  arrangement  with  the  representative  of  the  defend- 
ant company,  payments  were  not  applied  upon  the  contract  gener- 
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ally,  but  always  to  specific  sections  or  parcels;  and  when  the  pre- 
ferred stock  was  presented,  and  a  payment  made,  it  was  payment  in 
full  only  to  the  extent  of  the  land  upon  which  the  application  was 
made.  All  the  lands  upon  which  valaable  improvements  were  made, 
and  all  of  which  possession  has  been  taken  by  the  plaintiff,  have  been 
conveyed  by  the  defendant.  Upon  none  of  the  tracts  for  which  the 
plaihtiff  made  his  tender,  and  now  seeks  specific  conveyance,  has  he 
made  any  improvements ;  neither  has  he  taken  possession  of  them. 

It  is  urged  that  as  the  plaintiff  has  taken  possession  of,  and  made 
valuable  improvements  on,  and  made  payments  for,  and  received  con- 
veyances of,  some  of  the  ixAota  covered  by  the  parol  contract  and 
agreement,  that  these  acts  constitute  part  performance,  so  as  to  take 
the  case  oat  of  the  statute  of  frauds.  If  the  contract  price  had  been 
a  gross  sum  for  the  whole  quantity,  then,  to  prevent  fraad,  the  follow* 
ing  doctrine,  adopted  in  some  instances  by  courts  of  equity,  might 
apply :  that  the  possession  of  one  of  several  tracts  forming  the  sub- 
ject-matter of  a  parol  contract  for  the  sale  of  lands  will  be  regarded 
as  sufficient  part  performance  to  take  such  contract  of  sale  out  of  the 
statute  of  frauds,  as  to'  the  other  tracts  of  which  possession  has  not 
been  taken.  In  this  case  no  necessity  exists  for  applying  such  a  rule ; 
the  exception  to  the  statute  does  not  require  it,  and  we  are  not  willing 
to  enlarge  the  equity  doctrine.  No  loss  is  inflicted  upon  the  plain- 
tiff, for  he  has  received  deeds  for  all  the  lands  paid  for. 

Bill  dismissed. 


Edwabds,  Trustee,  v.  Davenport  and  others. 
lOireuit  Court,  S.  D.  Iowa.    May,  1883.) 

1.  MORTOAOB— COTENAKTS    OF   "WARRAirTT— AFTER-ACQtjniEP    TrTLE— MARRIED 

Woman. 

A  mortgage  containing  covenants  of  general  warranty  will,  as  between  the 
mortgagor  and  mortgagee,  pass  an  after-acquired  title ;  but  this  rule  does  not 
apply  to  covenants  in  the  deed  of  a  married  woman,  for  they  amount  to  noth- 
ing more  than  a  release  of  dower,  and  do  not  estop  her  to  daim  an  after-ac- 
quired interest. 
a.  Deed — ^Mbittal  Capacity. 

To  constitute  such  unsoundness  of  mind  as  should  avoid  a  dped  at  law,  the 
person  executing  such  deed  must  be  incapable  of  understanding  and  acting  in 
the  ordinary  affairs  of  life. 
8.  SuBROOATio-N — Advances  to  Pat  Lien. 

A  party  who  advances  money  to  another  that  is  used  to  discharge  a  valid 
pre-existing  lien  on  real  estate,  if  not  a  mere  volunteer,  is  entitled  by  subroga^ 
tion  to  all  the  remedies  which  the  original  lienholder  possessed  as  against  the 
property. 

4.  CoKTKAOT  BY  Inbanb  Pahty— Noticb. 

A  contract  made  by  an  insane  person  Is  not  merely  voidable,  but  absolutely 
void;  and  a  contract  of  surety  by  such  a  party  will  not  bind  him  or  his  estate, 
*   even  if  the  other  party  to  the  contract  is  ignorant  of  his  incapacity  and  acts  in 
good  faith. 
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5.  Bahb — ^VALiomr  of  Contbact  of  Irsanb  Party. 

The  decisions  of  a  state  BQpreme  court  as  to  the  responsibility  of  a  lunatic, 
or  person  rum  eonipog  mentis,  upon  his  contracts  do  not  establish  a  rule  relating 
to  land  titles  within  such  state  which  the  federal  courts  should  follow,  not- 
withstanding a  contrary  decision  by  the  United  States  supreme  court. 

6.  Dbcibionb  of  Btatb  GonBTs— How  Far  Butdinq  on  Fbobraij  Courts. 

Where  any  principle  of  law  establishing  a  rule  of  real  property  has  been  set- 
tled in  the  state  courts,  that  rule  will  be  applied  by  the  federal  courts  within 
the  same  state ;  and  it  makes  no  difference  whether  such  rule  of  property  grows 
out  of  the  constitution  or  statutes  of  the  state,  or  out  of  the  principles  of  the 
cpmmon  law  adapted  and  applied  to  such  titles. 

7.  Sahk — Wheh  a  Rttle  of  Pbopertt. 

The  decisions  of  the  highest  court  of  a  stat^  may  be  said  to  constitute  a  rjale' 
of  property  when  they  relate  to  and  settle  some  principle  of  local  law  directly 
applicable  to  titles. 

In  Equity. 

George  L.  Davenport  and  wife  and  George  A.  Davenport,  their 
son,  executed  a  mortgage  to  secure  the  payment  of  certain  bonds  on 
real  estate  in  the  city  of  Davenport,  the  debt  to  be  apportioned  upon 
the  different  pieces  mortgaged.  Jonathan  Edwards,  to  whom  the 
mortgage  had  been  executed  as  trustee  for  the  Equitable  Trust  Com- 
pany of  New  London,  Connecticut,  from  whom  the  money  was  bor- 
rowed, sought  to  foreclose  the  mortgage,  and  defendants  claimed 
that  the  mortgage  was  void  as  to  the  property  of  George  A.  Daven- 
port because  he  was  non  compos  mentis  at  the  time  of  the  execution 
of  the  bonds  and  mortgage.  Pending  the  suit,  George  A.  Davenport 
died,  and  a  bill  of  revivor  was  filed  setting  up  that  George  L.  Daven- 
port and  Sarah  G.  Davenport,  the  other  defendants,  were  his  heirs, 
and  claiming  that  as  they  joined  in  the  mortgage  their  after-acquired 
title  by  inheritance  from  him  inured  to  the  benefit  of  the  mortgagees, 
and  that  they  were  estopped  from  setting  up  his  want  of  mental 
capacity. 

Brannon  d  Jayne  and  J.  Carskaddan,  for  complainants. 

George  E.  HubbeU,  BUls  <t  Block,  and  Martin,  Murphy  A  Lynch, 
for  respondents. 

MoCrabt,  J.  Upon  the  death  of  George  A.  Davenport,  the  title  to 
his  real  estate  included  in  the  mortgage  passed  to  bis  father  and 
mother,  George  L.  Davenport  and  Sarah  G.  Davenport,  to  each  an 
undivided  one-half;  and  as  they  both  joined  in  the  mortgage  and  in 
the  convenants  of  general  warranty  therein,  we  are  to  determine,  in 
the  first  place,  how  far  either  or  both  are  estopped  to  set  up  the  in- 
capacity of  George  A.  to  make  the  contract  sued  on. 

The  title  acquired  by  the  respondent  George  L.  Davenport  through 
the  death  of  his  son,  George  A.  Davenport,  undoubtedly  inures  to 
the  benefit  of  the  mortgagee  by  virtue  of  the  covenants  embraced  in 
the  mortgage. 

A  mortgage  containing  convenants  of  general  warranty  will,  as  be« 
tween  the  mortgagor  and  mortgagee,  pass  an  after-acquired  -  title. 
Rice  V.  Keho,  7  N.  W.  Eep.  3;  S.  C.  10  N.  W.  Eep.  335;  Jones, 
Mortg.  §§  561,  682,  825,  and  numerous  cases  cited.    But  at  common 
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law  this  rale  does  not  apply  to  oovenauts,  contained  in  the  deed  of  a 
married  woman.  They  amount  to  nothing  more  than  a  release  of 
dower,  and  do  not  estop  her  to  claim  an '  after-acquired  interest. 
Bishop,  Mar.  Worn.  §  603;  Childg  v.  McChemey,  20  Iowa,  431.  And 
the  same  rule  prevails  under  the  statute  of  Iowa,  which  provides 
(Code,  §  1937)  as  follows: 

"In  cases  where  either  the  husoana  or  wife  join  in  a  conveyance  of  real 
property  owned  by  the  other,  the  husband  or  wife  so  joining  shall  not  be 
bound  by  the  convenants  of  such  conveyance,  unless  it  is  expressly  so  stated 
on  the  face  thereof. " 

There  is  upon  the  face  of  ttie  mortgage  no  express  statement  that 
the  wife  shall  be  boand  by  the  covenants  contained  therein.  O'Neil 
7.  Vanderburg,  25  Iowa,  104: ;  Thompson  v.  Merrill,  10  N.  W.  Kep.  796. 

It  follows  that,  independently  of  any  question  as  to  the  mental 
capacity  of  George  A.  Davenport,  the  complainants  are  entitled  to 
decree  as  against  all  the  property  embraced  in  the  mortgage  and 
which  belonged  to  George  L.  Davenport  at  the  time  that  the  mort- 
gage was  given,  and  as  to  the  undivided  one-half  of  that  portion 
which  belonged  to  George  A.  Davenport. 

As  to  the  remaining  undivided  half  of  said  last-mentioned  prop- 
erty, the  right  of  complainant  depends  upon  the  determination  of  the 
question  of  the  mental  capacity  of  said  George  A.  Davenport  at  the 
time  that  the  bonds  and  mortgage  were  executed. 

It  is  necessary  in  the  first  place  to  determine  what  is  the  test  by 
which  the  question  of  the  capacity  to  contract  is  to  be  decided. 
Some  of  the  earlier  cases,  and  a  few  comparatively  recent  ones,  hold 
that,  in  order  to  set  aside  a  contract  upon  this  ground,  it  mast  ap- 
pear that  there  was  a  total  deprivation  of  reason.  Ex  parte  Bam$- 
ley,  8  Atk.  168 ;  Stewart's  Ex'r  v.Lispenard,  26  Wend.  255.  The  more 
modem  rule  is  that  it  is  only  necessary  to  show  that  the  party  exe- 
cuting the  contract  was  of  such  weak  and  feeble  mind  as  to  be  in- 
capable of  comprehending  its  nature.  The  rule  is  sometimes  stated 
in  another  form,  thus : 

"To  constitute  such  unsoundn^s  of  min-^  as  should  avoid  a  deed  at  law, 
the  person  executing  such  deed  must  be  incapable  of  understanding  and  act- 
ing in  the  ordinary  affairs  of  life." 

This  statement  of  the  rule  is  given  in  the  opinion  of  the  house  of 
lords,  in  Ball  v.  Manning,  1  Dowl.  &  0.  254,  and  is  quoted  with  ap- 
parent approval  by  the  supreme  court  of  the  United  States  in  Dexter 
V.  Hall,  15  Wall.  9.  In  the  former  of  these  cases  the  court  below  re- 
fused to  -charge  that  the  unsoundness  of  mind  must  amount  to 
idiocy;  and  this  ruling  was  sustained  first  by  the  court  of  king's 
bench  in  Ireland,  afterwards  by  the  exchequer  chamber,  and  finally 
by  the  house  of  lords. 

The  rule  is  thus  stated  in  Dennett  v.  Dennett,  44  N.  H.  581 : 

"The  question,  then,  in  all  cases  where  incapacity  to  contract  from  defect 
of  mind  is  alleg«l,  is  not  whether  the  person's  mind  is  impaired,  nor  if  he  is 
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affected  oy  any  form  of  Insanity,  but  whether  the  powers  of  his  mf nd  have 
been  so  far  affected,  by  bis  disease  as  to  render  bim  incapable  of  transacting 
bosinees  like  that  in  question." 

And  again: 

"£very  person  is  to  be  deemed  of  unsound  mind  who  has  lost  his  memory 
and  understanding  by  old  age,  sickness,  or  other  accident,  so  as  to  render  him 
Incapable  of  transacting  his  business  and  of  managing  his  property. 

"When  it  appears  that  a  grantor  had  not  strength  of  mind  and  reason  to 
understand  the  nature  and  consequences  of  his  act  in  making  a  deed,  it  may 
be  avoided  on  the  ground  of  insanity."    B«  Barker,  2  Johns.  Gh.  232. 

In  Converse  v.  Converse,  21  Vt.  168,  it  is  said  that  a  person  is  of 
unsound  mind  if  "the  mind  is  inert,  the  memory  is  unable  to  recall 
and  the  mind  to  retain  in  'one  view  all  the  facts  upon  which  the 
judgment  is  to  be  formed  for  so  long  a  time  as  may  be  reqaired  for 
their  due  consideration." 

I  am  constrained  to  hold  that  within  the  role  established  by.  these 
anthorities,  George  A.  Davenport  was  not  at  the  time  of  signing  the 
bonds  and  mortgage  in  question  of  sound  mind,  or  capable  of  making 
a  valid  contract.  That  he  was  not  totally  bereft  of  reason  may  be 
admitted;  but  that  he  was  incapable  of  understanding  the  nature 
and  consequences  of  his  act  in  executing  these  instruments  is,  I 
think,  equally  clear.  The  powers  of  his  mind  had  been  so  far  af- 
fected by  disease  as  to  render  him  incapable  of  transacting  business 
like  that  in  question.     < 

Without  attempting  a  review  of  the  evidence,  an  abstract  of  which 
covers  nearly  900  printed  pages,  it  must  sufSce  to  say  that  it  shows 
that  he  was  attacked  by  a  violent  disease  when  about  7  years  of  age, 
which  produced  convulsions  and  a  state  of  unconsciousness,  lasting 
several  weeks,  and  which  caused  a  suspension  of  mental  development 
from  that  time,  and  obliterated  from  his  memory  all  that  he  had 
learned  at  school  prior  thereto.  The  family  physician  who  attended 
liim  testifies  that  this  sickness  left  him  in  a  state  "comparatively 
idiotic."  A  few  years  later  he  was  attacked  with  epileptic  convul- 
sions, which  continued  to  afflict  bim  and  to  constantly  impair  and 
farther  weaken  his  intellect  until  the  day  of  his  death,  which  oc- 
curred in  1881,  while  an  inmate  of  the  insane  hospital  at  Mt.  Pleas- 
ant, Iowa.  At  the  time  of  the  execution  of  the  instruments  in  ques- 
tion be  bad  suffered  with  this  malady  for  about  20  years.  The  effect 
of  epileptic  convulsions  is  always  to  impair  the  intellect,  and  when 
it  is  remembered  that,  after  the  illness  suffered  in  childhood,  George 
A.  Davenport  never  possessed  at  his  best  anything  more  than  the  in- 
tellect of  a  child  of  7  years,  it  is  apparent  that  this  long  process  of 
impairment  must  have  left  him  in  a  state  of  such  imbecility  as  to 
render  him  utterly  incapable  of  understanding  the  nature  and  con- 
sequences of  his  act  in  executing  the  bonds  and  mortgage  sued  upon. 

It  is  in  such  cases,  of  course,  impossible  to  fix  the  exact  point 
where  the  disposing  mind  disappears,  and  incapacity  to  contract  be- 
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gins;  bat  here  all  the  facts  and  circnmstanees,  and  the  decided 
veight  of  the  direct  testimony,  show  that  in  the  case  of  George  A. 
Davenport  this  point  had  been  reached  and  passed  prior  to  the  date 
of  the  instruments  sued  on.  His  conduct  for  years  prior  to  the  exe- 
cution of  said  instruments — ^in  fact,  daring  all  the  period  after  his 
illness  in  childhood — was  that  of  a  mere  child,  or  of  a  thoroughly 
imbecile  lan.  He  was  never  permitted  to  manage  or  care  for  his 
estate.  All  his  business  transactions  of  any  importance  were  con- 
ducted by  his  father.  He  was  often  violent,  sometimes  dangerously 
80.  Some  70  reputable  witnesses  who  knew  him  well,  testify  to  such 
habitual  conduct  and  deportment  on  his  part  as  would  seem  to  dem- 
onstrate the  want  of  capacity  to  contract ;  and  nearly,  if  not  quite, 
all  of  them  declare  that  he  was  incapable  of  comprehending  the 
nature  and  character  of  the  contract  embodied  in  the  mortgage  and 
notes  sued  upon  in  this  case. 

It  follows  that  the  defense  interposed  by  the  respondent  Sarah  G. 
Davenport,  as  to  the  undivided  half  of  the  south  half  of  said  block 
59,  must  be  sustained,  except  in  so  far  as  the  money  borrowed  from 
the  trust  company  was  used  to  remove  valid  liens  from  said  prop- 
erty. To  the  extent  of  any  such  liens  actually  paid  off  out  of  said 
money,  the  trust  company  is  entitled  to  relief.  The  doctrine  of  sub- 
rogation may  well  be  applied  to  such  a  case.  If  the  money  ad- 
vanced by  the  trust  company  was  used  to  discharge  a  valid  pre-exist- 
ing lien,  to  that  extent  the  respondent  has  been  benefited.  The 
trnst  company  was  not  a  mere  volunteer;  and  having  discharged  a 
valid  lien,  it  is  entitled  by  subrogation  to  all  the  remedies  which  the 
original  holder  of  such  lien  possessed  as  against  the  property.  Cot- 
treU'a  Appeal,  23  Pa.  St.  295;  Mosier's  Appeal,  56  Pa.  St.  80. 

It  is  alleged  that  the  money  advanced  by  the  trust  company  was 
ased  to  discharge  (1)  certain  mortgages  to  Richardson,  Mrs.  Hilton, 
and  John  Littig;  and  (2)  certain  delinquent  taxes.  As  to  these 
mortgages,  I  find  from  the  evidence  that  they  were  executed  to  secure' 
the  payment  of  debts  of  George  L.  Davenport,  and  that  George  A. 
received  no  benefit  from  them;  and  as  they  cannot  be  upheld  as  con- 
tracts binding  upon  him  on  account  of  his  want  of  mental  capacity, 
I  cannot  hold  that  they  constituted  valid  liens.  As  to  the  taxes  it  is 
otherwise.  They  constituted  a  valid  lien,  which  was  removed  with 
funds  obtained  from  complainants.  They  were  paid  on  the  twenty- 
eighth  day  of  June,  1875,  and  the  sum  paid  was  $695.10.  For  one- 
half  of  this  sum,  with  6  per  cent,  per  annum  interest  from  the  date 
of  payment,  complainant  is  entitled  to  decree  against  the  said  undi- 
vided half  of  the  south  half  of  block  59,  the  property  of  respondent 
Sarah  G.  Davenport. 

Counsel  for  complainant  have  exhaustively  argued  the  question 
whether  it  is  necessary  for  the  respondents  to  prove  that  the  trust 
company  had  notice  of  the  incapacity  of  George  A.  Davenport,  and 
they  cite  numerous  authorities  to  support  the  affirmative  of  thir 


Digitized  by 


Google 


SDWABOS  V.  DATENPOBT.  761 

qaestioii.  Ifost  of  them  are  cases  in  which  the  estate  of  the  lunatic 
has  received  the  benedt  of  the  contract  which  is  assailed;  and  it  is 
doabtfol  whether  any  well-considered  ease  has  gone  so  far  as  to  hold 
that  a  contract  of  suretyship  entered  into  by  a  person  of  unsound 
mind  will  bind  him  or  his  estate,  even  when  the  other  party  to  the 
contract  is  ignorant  of  his  incapacity  and  acts  in  good  faith.  How- 
ever this  may  be,  I  must  hold  that  the  rule  in  a  case  like  the  present 
lb  settled,  so  far  as  this  court  is  concerned,  by  (he  case  of  Dexter  v. 
Hall,  supra,  which  decides  that  such  a  contract  is  absolutely  void  and 
not  merely  voidable.  In  that  case  the  facts  were  that  Hall,  while  an 
inmate  of  a  lunatic  asylum  in  Philadelphia,  had  executed  a  power  of 
attorney  to  one  Harris,  authorizing  him  to  sell  and  convey  certain 
real  estate  belonging  to  Hall,  in  San  Francisco,  California.  By  vir- 
tue of  this  power,  Hall  sold  the  real  estate  to  persons  under  whom 
Dexter  claimed  title.  After  Hall's  death  his  widow  and  heirs  brought 
ejectment  for  the  property,  on  the  ground  that  the  power  of  attorney 
to  Harris  was  void  for  want  of  mental  capacity  of  Hall  to  execute  it. 
There  was  testimony  for  plaintiff  tending  to  show  that  Hall  was  in- 
sane at  the  date  of  the  power  of  attorney,  and  on  the  part  of  the  de- 
'  fendant  tending  to  show  that  he  was  sane.  It  appears  from  the 
statement  of  the  case  that  "the  defendant  in  rebuttal  offered  to  prove 
that  he  bad  purchased  the  premises  in  good  faith,  for  a  full  consid- 
eration, and  without  notice  of  the  alleged  insanity  of  Hall;  bdt  the 
court  rejected  the  testimony."  The  court  instructed  the  jury  as  fol- 
lows: 

"If  at  the  time  that  Hall  executed  the  power  in  question  be  was  insane, 
and  his  insanity  was  general,  the  instrument  was  a  nullity,  and  no  title  could 
be  transferred  under  it. 

"In  that  case  the  plaintifFs  are  entitled  to  a  verdict. 

"It  matters  not,  if  such  were  the  case,  what  consideration  may  have  been 
paid  to  the  attorney,  or  with  what  good  faith  the  parties  may  have  purchased. 

"The  instrument,  in  such  a  case,  is  no  more  to  be  regarded  as  the  act  of ' 
Hall  than  if  he  was  dead  at  the  time  of  its  execution." 

The  jury  found  for  plaintiffs,  and  the  judgment  is  affirmed  by  the 
supreme  court  in  an  elaborate  opinion  by  Mr.  Justice  Stbono,  in 
which  the  authorities  are  reviewed,  and  the  conclusion  reached  that 
the  ruling  and  instructions  were  correct.  "The  fundamental  idea  of 
a  contract,"  says  the  court,  "is  that  it  requires  the  assent  of  two 
minds.  But  a  lunatic,  or  person  non  compos  mentis,  has  .nothing  which 
the  law  recognizes  as  a  mind;  and  it  would  seem,  therefore,  upon 
principle,  that  he  cannot  make  a  contract  which  may  have  any  effi- 
cacy as  such." 

It  is  suggested  by  counsel  that  a  different  rule  prevails  in  equity, 
but  I  know  of  nothing  in  authority  or  reason  upon  which  to  base 
Huch  a  distinction.  The  rule  as  to  the  responsibility  of  a  lunatic  or 
person  non  compos  mentis,  upon  his  contracts,  is  the  same  in  equity 
as  in  law ;  and  if  this  court  is  bound  to  follow  the  ruling  in  Dexter  v. 
Hall,  it  is  conclusive  of  the  question  now  under  consideration.    It  is 
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insisted,  however,  that  a  different  doctrine  has  been  established  in 
this  state  by  several  decisions  of  its  supreme  court,  and  that  these 
decisions  constitute  a  rule  of  property  here,  which  this  court  should 
adhere  to.  It  is  true  that  the  supreme  court  of  this  state  has  held 
that  "equity  will  not  interfere  to  set  aside  a  conveyance,  on  the 
ground  of  the  insanity  of  the  grantor,  to  one  who  shall  have  pur- 
chased in  good  faith,  and  for  value,  in  ignorance  of  the  mental  condi- 
tion of  the  grantor."  Ashcraft  v.  De  Armond,  44  Iowa,  229.  And  also 
that  "persons  of  unsound  mind  will  be  bound  by  their  executed  con- 
tracts, where  such  contracts  are  fair  and  reasonable,  and  were  entered 
into  by  the  other  parties  without  knowledge  of  the  mfental  unsoundness, 
in  the  ordinary  course  of  business,  and  where  the  parties  cannot  be 
placed  in  statu  quo."  Abbott  v.  Creal,  56  Iowa,  175 ;  S.  C.  9  N. W.  Bep. 
116.  And  see,  to  the  same  effect,  Behrens  v.  MeKeiizie,  23  Iowa,  333. 
These  cases  undoubtedly  hold  a  different  doctrine  from  that  laid  down 
in  Dexter  v.  Hall;  and  the  question  is  whether  they  establish  a  rule  re- 
lating to  land  titles  within  the  state  of  Iowa  which  this  court  should 
follow,  notwithstanding  a  contrary  decision  by  the  supreme  court  of 
the  United  States.  It  is  true  that  where  any  principle  of  law,  es- 
tablishing a  rule  of  real  property,  has  been  settled  in  the  state 
courts,  that  rule  will  be  applied  by  the  federal  courts  within  the  same 
state;  and  it  makes  no  difference  whether  such  rule  of  property 
grows  out  of  the  constitution  or  statutes  of  the  state,  or  out  of  the 
principles  of  the  common  law  adopted  and  applied  to  such  titles. 
Jackson  v.  Chew,  12  Wheat.  153.  It  may  be  doubted  whether  the 
question  here  presented  is  not  a  question  of  equity  law,  and  if  it  is, 
this  court  is  not  bound  by  the  decision  of  the  state  court.  Nevens  v. 
Scott,  13  How.  268;  V.  S.  v.  Rowland,  4  Wheat.  115 ;  Boyle  y.Zach- 
arie,  6  Pet.  658.  But,  waiving  the  consideration  of  that  question,  I 
am  of  the  opinion  that  the  decisions  of  the  supreme  court  of  Iowa 
above  cited  do  not  establish  a  rule  concerning  land  titles.  They  re- 
late, not  to  land  titles  especially,  but  to  a  question  of  general  juris- 
prudence, to-wit,  the  effect  to  be  given  to  the  contract  of  a  lunatic, 
or  person  non  compos  mfntis.  It  is  true  that  the  doctrine  announced 
in  these  cases  may,  when  applied  to  conveyances,  affect  titles  to  land 
in  this  state;  but  it  is  only  necessary  in  the  present  case  to  determine 
the  validity  of  the  bonds  executed  by  George  A.  Davenport.  If  these 
are  held  invalid  as  to  him,  the  mortgage,  which  is  a  mere  incident, 
falls  with  them.  Can  it  be  said  that  a  rule  respecting  the  validity, 
force,  and  effect  of  a  contract  entered  into  by  a  person  of  unsound 
mind  is  a  rule  of  property?  It  is  a  rule  which  may  indirectly,  in  & 
certain  class  of  cases,  affect  title  to  property ;  but  the  same  may  be 
said  of  any  ruling  of  th^  state  courts  respecting  contracts.  If  the 
sum  claimed  as  due  upon  a  contract  is  sought  to  be  fastened  as  a 
lien  upon  real  estate,  either  by  mortgage  or  attachment,  a  decision  of 
the  question  of  its  validity  will  undoubtedly  affect  the  title  to  such 
property.    But  it  has  never  been  claimed  that  for  this  reason  the  dQ- 
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cisions  of  state  ooarts  npon  the  validity  of  any  class  of  contracts 
can  be  regarded  as  a  rule  of,  property.  If  the  complainant  had  sued 
at  law  upon  the  bonds,  it  would  not  have  been  claimed  that  the  state 
decisions  in  question  were  binding  on  this  court. 

It  is  difficult  to  see  upoil  what  principle  we  can  apply  one  rule  to 
the  bonds  when  suit  is  brought  upon  them  at  law,  and  another  when 
suit  is  brought  npon  them  in  equity.  The  decisions  of  the  highest 
court  of  a  state  may  be  said  to  constitute  a  rule  of  property  when 
they  relate  to  and  settle  some  principle  of  local  law  directly  applica* 
ble  to  titles.  A  rule  of  property  is  one  thing ;  a  rule  respecting  the 
validity  of  a  class  of  contracts  which,  may  or  may  not  affect  titles  to 
property,  is  another  and  a  different  thing. 

It  has  been  held  that  the  federal  courts  are  not  bound  by  the  de- 
cisions of  the  state  courts  determining  whether  an  instrument  is  a 
promissory  note,  ( Bradley  v.  Lill,  4  Biss.  473,)  and  I  suppose  it  would 
make  no  difference  if  such  an  instrument  were  secured  by  mortgage. 
The  federal  courts  would  still  maintain  the  right  to  decide  for  them- 
selves all  questions  as  to  its  validity,  and  its  force  and  effect,  except 
such  as  are  determined  by  local  statute. 

Again,  let  us  suppose  that  the  state  courts  establish  a  rule  respect* 
ing  the  right  of  purchasers  and  assignees  of  negotiable  paper,  which 
is  contrary  to  a  rule  upon  the  same  subject  established  by  the  su- 
preme court  of  the  United  States.  It  is  well  settled  as  a  general 
proposition  that  this  being  a  rule  of  general  commercial  law,  the 
federal  courts  decide  upon  it  for  themselves.  Would  the  rule  be 
otherwise  in  a  case  where  such  an  instrument  happens  to  be  secured 
by  a  mortgage? 

The  case  of  Thomas  v.  Hatch,  3  Samn.  170,  is  instructive  upon  the 
question,  what  is  to  be  understood  by  the  phrase  "rule  of  property?" 
The  case  turned  largely  upon  the  construction  of  a  deed.  The  su- 
preme court  of  the  state  (Maine)  bad  in  another  case  construed  the 
same  instrument;  but  Mr.  Justice  jjtoby  refused  to  adopt  that  con- 
struction, saying : 

"If  this  were  a  question  of  purely  local  law,  we  should  not  besitato  to  fol- 
low the  decision  of  that  learned  court,  for  which  we  entertain  tlie  greatest 
respect.  But  the  interpretation  of  a  deed  of  this  sort  is  in  no  just  sense  a 
part  of  tlie  local  law.  It  must  be  interpreted  everywiiere  in  the  same  man- 
ner; that  is  to  say,  according  to  the  force  of  the  language  used  by  the  grantor, 
and  the  apparent  intentions  of  tlie  parties  deducible  therefrom." 

My  conclusion  upon  this  branch  of  the  case  is  that  the  question 
whether  a  contract  entered  into  by  a  lunatic  or  person  of  unsound 
mind  is  absolutely  void,  or  only  voidable,  in'case  the  other  party  can 
be  charged  with  notice  of  the  want  of  mental  capacity,  is  a  question 
of  general  jurisprudence,  to  be  determined  by  general  principles  of 
law  applicable  alike  to  all  the  states ;  and  that,  therefore,  this  court  is 
bound  to  follow  the  decision  of  the  supreme  court  of  the  United 
States  in  deciding  it.     It  follows,  from  these  considerations,  that 
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there  mast  be  decree  for  complainant  against  George  L.  Davenport 
for  the  whole  amount  of  the  bonds  sued  on,  with  interest  and  costs; 
and  as  against  all  of  the  respondents  for  the  foreclosure  of  the  mort- 
gage sued  on,  as  against  all  the  property  except  the  undivided  half  of 
the  south  half  of  block  59,  in  the  city  of  Davenport,  Iowa;  and  as 
against  respondent  Sarah  G.  Davenport,  to  be  enforced  as  a  lien  upon 
said  last-mentioned  property,  a  decree  for  one-half  of  the  sum  paid 
to  remove  the  tax  lien  upon  said  half  block,  and  6  per  cent,  interest 
thereon  from  the  time  of  payment. 


Pabes  v.  Watson  and  others. 
[Oireuit  Court,  D.  Nebratka.    July  12, 1884.) 

1.  Tax  Tttlb  —  Opinion  of  Btatk  Sdpbeue  Coubt— Authobitt  vs  Fbdbbai. 

Court. 

The  opinion  of  the  supreme  court  of  Nebraska  is  a  conatruction  by  the  high- 
est tribunal  of  the  state  of  the  effect  of  its  statutes  upon  its  tax  proceedings, 
and  as  such  should  be  followed  by  a  federal  court  sitting  in  Nebraska. 

2.  Same— Equity— State  Lien — Owner — Party  Paying. 

In  actions  in  equity  the  courts  will  inquire,  not  simply  into  legal,  but  also  into 
equitable  rights.  l!n  such  actions  each  party  must  be  required  to  do  equity. 
The  state  has  a  lien  upon  land  until  all  taxes  are  paid.  Wheh  paid  by  other 
than  the  owner  of  the  land,  the  state  must  be  considered  as  transferring  its  lien 
to  such  party,  and  the  only  way  that  equity  should  relieve  the  owner  from  the 
burden  of  such  lien  is  by  payment. 
8.  Same- RroHTs  op  the  State — Transfer  to  Party  Paying  Tax. 

If  one,  without  stopping  to  question  the  validity  of  the  proceedings,  comes 
forward  and  pays  the  tax,  he  ought  to  be  entitled,  not  merely  to  the  benefit 
of  the  proceedings  then  already  had,  but  also  the  full  benefit  of  all  the  stale's 
rights. 

Exceptions  to  Master's  Report. 

0.  M.  LamberteoH,  for  complainant. 

W.  T.  Wodehouse,  for  defendants.  , 

Bbeweb,  J.  This  is  an  action  to  quiet  title.  Complainant  shows 
a  regular  chain  of  title  from  the  government.  Defendants  claim  un- 
der four  tax  deeds.  On  February  15,  1884,  the  case  came  on  for 
hearing  upon  the  bill,  answer,  and  replication  and  the  testimony 
taken  on  behalf  of  the  respective  parties,  when  an  interlocutory  de- 
cree was  entered  finding  for  the  complainant,  quieting  his  title,  de- 
creeing the  tax  deeds  null  and  void,  and  referring  the  case  to  a  master 
to  report  the  amount  of  legal  taxes  paid  by  defendants  and  their 
grantors.  The  report  of  the  master  was  filed  March  8,  1884.  Ex- 
ceptions were  filed  by  both  parties,  and  the  case  comes  on  now  for  the 
hearing  of  such  exceptions^  and  final  decree. 

1.  It  is  insisted  that  the  statute  of  limitations  had  run  in  favor  of 
the  tax  deeds,  and  therefore  that  the  title  of  defendants  should  be 
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held  perfect  and  the  bill  dismissed.  It  is  conceded  that,  according  to 
the  opinion  expressed  by  the  supreme  court  of  the  state  of  Nebraska 
in  a  case  lately  decided,  to-wit,  Taylor  t.  Courtney,  reported  in  16 
N.  W.  Bep.  842,  the  statute  of  limitations  would  not  protect  the 
deeds;  but  it  is  claimed  by  counsel  for  defendants  that  such  decision 
is  erroneous,  and  not  binding  on  this  court.  I  cannot  agree  with 
counsel  in  this.  The  decision  is  a  construction  by  the  highest  tribu- 
nal of  the  state  of  the  effect  of  its  statutes  upon  its  tax  proceedings, 
and  as  such  I  think  should  be  followed  by  this  court.  The  interloc- 
utory decree  in  this  respect  was  right,  and  must  be  adhered  to. 

2.  The  master  in  his  conclusions  seems  to  have  been  of  the  opin- 
ion that  the  defendants  were  entitled  to  be  reimbursed  only  such 
taxes  paid  by  them  as  were  supported  by  proceedings  technically 
perfect,  resting,  perhaps,  upon  the  language  of  the  reference  to  him 
to  report  "the  amount  of  legal  taxes. "  In  this  I  think  he  is  mistaken. 
This  is  an  equitable  action,  and  in  it  each  party  must  be  required  to 
do  equity.  The  court  will  inquire,  not  simply  as  to  the  legal,  but 
also  as  to  the  equitable,  rights.  Every  owner  of  property  owes  the 
duty  of  contributing  in  taxes  his  just  proportion  of  the  expenses  of 
maintaining  the  government.  The  complainant  in  this  case  neglected 
that  duty,  and  the  defendants  discharged  it  for  him.  The  state  has 
a  lien  on  the  land  for  all  taxes  until  they  are  paid.  Gomp.  St.  Neb. 
p.  426,  §  138.  When  paid  by  other  than  the  owner  of  the  land,  the 
state  must  be  considered  as  transferring  its  lien  to  such  party ;  apd 
the  only  way  in  which  equity  should  relieve  the  owner  from  the  bur- 
den of  such  lien  is  by  payment.  It  will  not  do  to  say  that  if,  in  con- 
sequence of  the  defects  in  the  proceedings,  the  lien  was  in  no  condi- 
tion to  be  enforced  by  the  state,  the  purchaser  at  the  tax  sale  took 
nothing;  because  it  is  within  the  undoubted  power  of  the  state,  if 
tax  proceedings  are  defective,  to  renew  them  again  and  again,  and 
antil  they  result  in  the  payment  of  the  tax.  If  one,  without  stopping 
to  question  the  regularity  of  the  proceedings,  comes  forward  and  pays 
the  tax,  he  ought  to  be  entitled,  not  merely  to  the  benefit  of  the  pro- 
ceedings then  already  had,  but  also  to  the  full  benefit  of  all  the  state's 
rights.  The  inquiry,  therefore,  is  not  whether  the  taxes  are  legal  in 
the  sense  that  the  proceedings  are  all  regular  and  correct,  and  such 
that  a  full  title  to  the  land  could  be  obtained  by  carrying  them  on 
to  completion,  but  whether  they  are  legal  in  the  sense  that  they 
are  just  and  equitable  impositions  upon  the  land.  In  other  words, 
was  the  land  subject  to  taxation?  was  the  tax  authorized  by  law  and 
imposed  by  the  proper  tribunal  ?  were  the  proceedings  so  far  in  sub- 
stantial compliance  with  the  statute  that  the  court  can  see  that, 
equitably,  the  lot-owner  should  have  paid  the  taxes, — that  they  were 
simply  his  just  contribution  to  the  support  of  the  government  ?  If 
so,  before  the  court  will  relieve  him  from  the  cloud  of  a  tax  deed,  it 
should  require  payment  by  him  of  such  taxes  and  interest. 

For  these  reasons  the  exceptions  of  the  defendants  will  be  sustained 
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io  the  report  of  the  master,  so  far  as  it  disallows  them  any  taxes  on 
the  ground  of  mere  irregularity  in  the  tax  proceeding;  in  all  other 
respects  it  wiU  be  confirmed.     The  account  will  then  staiid  thus : 

Amount  of  taxes  paid  and  interest  to  February  25,  1884,     -    •I.IS^  03 
Less  912  of  tlie  tax  of  1876.  and  interest  tliereon  to  Febm- 
ai7  25, 1884.97,  -  .....  1900 


•1.163  08 
Due  complainant  for  rent  and  interest,  ...         826  09 


Balance 0836  94 

The  deoree  will  therefore  be  entered  quieting  oomplainant's  title, 
upon  the  payment  of  this  balance,  with  interest  at  7  per  cent,  from 
Febraazy  25, 1884,  within  60  days ;  and,  in  default  of  such  payment, 
the  defendants  will  be  entitled  to  an  order  of  sale  therefor.  The  cost! 
of  this  case  will  be  divided  equally  between  the  parties. 


FiTTOii  and  Wife  v.  Fata  Insubamct  Abb'h  and  others. 

{OireuU  Churt,  D.  Vtmont.    July  10. 1884.) 

I.  Bquirr — Ii?comfi.etb  Coktract — Oonsueration — Ikburanob. 

An  agreement  to  pay  the  premium  at  the  rate  specified  is  a  sufficient  conald. 
eratlon  to  make  the  agreement  a  binding  contract.  Gtenarally,  whatever  it 
agreed  to  be  done  is  considered  in  equity  as  done.  The  agreement  to  insure 
may  be  considered  in  equity  as  insurance. 

3.  Saiib — Remedies. 

When  a  contract  is  made  out  In  any  mode  to  be  a  preliminary  contract  of  in- 
surance instead  of  a  completed  contract  of  insurance,  the  remeidies  upon  it  are 
the  same,  and  may  be  enforced  in  the  same  way.    The  right  to  proceed  in 
equity  in  such  case  cannot  be  denied. 
8.  Bake— Inburakcb  Aoest — Dbuybrt  of  P01.10T. 

If  the  agents  of  five  insurance  companies  make  an  agreement  with  a  party  to 
insure  her  premises  in  four  of  their  companies,  naming  them,  such  party  naa 
not  after  destruction  01  her  premises  by  fire,  and  before  any  policies  are  oieliT- 
ered  to  her,  a  claim  against  the  fifth  company  for  the  loss,  even  though  each 
of  tlie  five  companies  had  written  out  policies  for  her. 

4.  Same — Pabtieb  Defendant. 

If  the  agents  of  fire  insurance  companies  make  an  agreement  with  a  party 
to  insure  her  premises  in  four  of  those  companies,  naming  them,  such  party 
has,  after  destruction  of  her  premises  by  fire,  a  claim  against  the  four  compa* 
nies  named  for  the  loss,  even  thou>;h  there  have  as  yet  no  policies  been  deliv- 
ered tu  her,  and  such  companies  are  proper  parties  In  a  suit  to  recover  the  ioui 

In  Equity. 

Martin  H.  Ooddard,  for  orators. 
Aldaee  F.  Wallcer,  for  Fire  Insurance  Association. 
W.  S.  B.  Hopkins,  for  other  defendants. 

Wheelbr,  J.     From  the  allegations  in  the  bill,  whiob,  on  these 
demurrers,  are  to  be  taken  as  true,  it  appears  that  the  duly-author< 
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ized  agents  of  all  the  defendants  agreed  to  bind,  from  Angust  20, 
1883,  $12,000  of  insurance  against  loss  by  fire  in  the  latter  four 
of  the  defendant  companies,  at  3  per  cent.,  on  tlie  property  of  the 
oratrix,  and  sent  her  a  writing  to  that  effect,  without  specifying  any- 
thing about  distribution  of  the  risk  among  these  companies.  After 
a  loss  of  the  property  the  agents  wrote  policies  in  each  of  the  defend- 
ant companies,  dividing  the  amount  into  five  equal  parts  among  them, 
but,  after  learning  of  the  loss,  refused  to  deliver  any  of  them,  and  all 
the  defendants  refuse  to  pay  the  loss. 

On  these  facts  the  oratrix  has  not  anj  claim,  either  at  law  or  in 
equity,  against  the  first  defendant.  The  agents  never  entered  into 
any  preliminary  contract  to  insure  the  oratrix  in  behalf  of  that  com- 
pany. If  no  companies  bad  been  named  in  the  agreement  with  the 
oratrix,  she  probably  might  have  held  those  which  the  agents  in- 
tended to  act  for  in  that  transaction,  and  the  writing  of  the  policies 
afterwards  would  be  evidence  of  the  intention.  But  here  the  com- 
panies bound  are  expressly  named ;  and  the  contract  of  the  oratrix 
was  expressly  with  them,  without'leaving  any  room  for  implying  any 
contract  between  her  and  other  companies  out  of  any  intention  or 
understanding  of  the  agents,  not  known  to  or  relied  upon  by  her. 
And  that  company  did  not  insure  her,  for  the  policy  was  not  deliv- 
ered to  her,  nor  known  of  by  her,  until  after  the  loss.  She  was  not 
bound  to  receive  it,  and  neither  the  agents  or  the  company  stood  un- 
der any  obligation  to  deliver  it.  Without  delivery  it  was  the  act  of 
but  one  party  to  it,  which  amounted  to  no  contract  at  all  as  between 
the  two,  even  if,  with  delivery,  it  would  have  been  good  after  a  loss 
not  known  at  the  time,  without  any  contract  providing  for  it  previous 
to  the  loss.  The  contract  with  the  other  companies  was  an  agree- 
ment to  insure,  not  a  contract  of  insurance. 

The  agreement  to  pay  the  premium  at  the  rate  specified  was  a  suf- 
ficient consideration  to  make  the  agreement  a  binding  contract.  Gen- 
erally, whatever  is  agreed  to  be  done  is,  in  equity,  considered  as  done. 
The  agreement  to  insure  may  in  equity  be  treated  as  insurance.  At 
law  there  could  only  be  an  action  for  the  breach  of  the  contract  to 
effect  the  insurance.  This  might  not  be  so  full  and  complete  a  rem- 
edy as  that  which  can  be  afforded  in  equity.  The  right  to  proceed  in 
equity  is  well  settled  in  such  cases,  in  the  courts  of  the  United  States, 
notwithstanding  the  statute  establishing  the  boundaries  of  equity  ju- 
risdiction which  has  been  in  force  from  the  beginning.  Bev.  St.  § 
723;  Tayloe  v.  Merchants'  Ins  Co.  9  How.  390;  Commercial  Ins.  Co. 
V.  Union  Ins.  Co.  19  How.  321.  The  jurisdiction  depends  upon  the 
nature  of  the  contract,  and  not,  as  has  been  argued,  upon  the  diffi- 
culty or  nature  of  the  proof. 

In  this  case  the  evidence  is,  apparently,  in  writing,  and  easy  of 
production,  while  in  some  oases  it  has  been  in  corref  pondenoe  and 
oral  communications,  not  so  readily  at  hand  for  the  purpose.  But 
when  the  contract  is  made  out,  in  any  mode,  to  be  a  preliminary  oon- 
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iract  for  insnranoe,  instead  of  a  completed  contract  of  inBiiranoe,  the 
remedies  upon  it  are  the  same,  and  may  be  enforced  in  the  same  way. 
The  right  to  proceed  in  eqnity  in  this  case  cannot  be  denied,  without 
disregarding  these  decisions  of  the  highest  court. 

The  contract  is  an  entire  one  with  the  authorized  agents  of  all  the 
companies.  The  meaning  of  it  may  turn  out  to  be  that  each  Bhould 
insure  for  one-fourth;  or  that,  as  to  the  oratriz,  all  were  bound  in 
ti^ido  to  the  effecting  of  the  insurance ;  or  some  other  construction 
may  provail;  but,  whatever  may  be  the  ultimate  result,  all  these  de- 
fendants are  liable  upon  it  to  the  oratrix,  and  have  a  common  inter- 
est in  regard  to  it  as  between  themselves,  and  all  appear  to  be  proper 
parties  to  this  suit  to  enforce. 

The  demurrer  is  sustained,  and  the  bill  adjudged  insufficient  as  to 
the  Fire  Insurance  Association;  and  the  demurrers  are  overruled  as 
to  the  other  defendants,  with  leave  to  answer  over  by  the  sixteenth 
day  of  August. 


Dow  and  others.  Trustees,  v.  Memphis  &  L.  B.  B.  Co.,  as  reorgan- 
ized.^ 

(Circuit  Court,  E.  D.  Arkanta*.    April  Term,  1884.) 

1.  MOKTOAOOIl    AND    MORTaAGEE — DEFAULT  —  PO8BB88ION    AITBK — ReNTB    AND 

Profits— Right  to — Accountiso  for. 

When  a  mortgagee  allows  a  mortgagor  to  remain  in  possession  of  the  mort- 
gaged property  after  default,  the  latter  takes  the  rents  and  profits  to  his  owa 
use,  and  the  former  cannot  require  him  to  account  therefor,  nor  recover  them 
from  him. 

2.  Same— Railroad  Compant— Mortgage  Description — Costbuction  of. 

When  a  railroad  company  mortgages  its  "income,  earnings,"  etc.,  the  words 
being  prospective  in  their  operation,  the  use  of  the  word  "  moneys  "  in  connec- 
tion with  them  does  not  enlarge  the  rights  of  the  mortgagee,  so  as  to  convey  to 
liim  sucli  moneys  as  are  simply  past  income  and  earnings. 

3.  S.\»fB— EQurrABLE  Action  to  Foreclose  Mortoage— Appointuent  of  Rb- 

CEtVER— RtOHTB  of  MORTGAGOR. 

Wliere  cettain  provisions  in  the  order  of  a  court  appointing  a  receiver  of 
mortgaged  property  flow  from  the  more  discretion  of  the  chancellor,  they 
cannot  be  made  the  basis  of  invading  the  absolute  right  of  the  mortgagor. 

4.  Same — Preference  of  Creditors — Right  of  Corpohation— Effect  of  Or- 

der OF  Court  on. 

The  right  of  a  corporation  to  prefer  its  creditors  cannot  be  defeated  by  the 
order  of  a  court,  in  an  equitable  action  to  foreclose  a  mortgage,  by  taking  into 
its  possession  property  not  covered  by  the  mortgage,  which  ought  to  have  been 
left  in  the  hands  of  the  company. 

5.  Sake — Practice  and  Procedure — Motion  to  Strike  Out. 

A  motion  to  strike  out  from  the  order  of  a  court,  in  an  equitable  action  to  fore- 
close a  mortgage  given  by  a  railroad  company  so  much  as  requires  the  corpo- 
ration to  deliver  to  a  receiver  moneys  on  hand,  being  unexpended  earnings  of 
the  mortgaged  property  not  included  in  the  mortgage,  will  be  granted. 

On  Defendant's  Motion  to  Modify  the  Order  appointing  the  Beoeiver. 

iBeeS.  0.  ante,  260. 
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U.  M.  d  O.  B.  Rose,  for  plalnti£fs. 

B.  C.  Broten,  for  defendant. 

Bbewsb,  J.  The  defendant's  mortgage,  in  terms,  conveyed  "all  the 
income,  rents,  issues,  tolls,  profits,  receipts,  moneys,  rights,  benefits, 
and  advantages  had,  received,  or  derived  by  the  said  railroad  com- 
pany from  its  railroad  or  other  property,  or  in  any  other  way  what- 
soever." There  was  also  in  the  mortgage  a  stipulation  for  the  reteji- 
tion  of  possession  by  the  mortgagor  until  default  in  the  payment  of 
interest.  On  April  15th  a  receiver  was  appointed,  and  the  defend- 
ant was  required  by  the  order  of  this  court  to  deliver  to  him  all  its 
property,  including  therein  the  moneys  then  on  hand.  At  that  time 
it  had  in  its  possession  $32,216.20.  Thereafter,  the  defendant  moved 
to  strike  trojn  the  order  so  much  as  required  it  to  deliver  to  the  re- 
ceiver these  moneys.  It  is  admitted  that  these  moneys  were  derived 
solely  from  the  operation  of  the  road  and  the  use  of  the  mortgaged 
property. 

This,  therefore,  is  the  question  presented :  Gould  the  mortgagor, 
having  in  his  possession  unexpended  earnings  of  the  mortgaged  prop- 
erty, be  compelled  to  turn  those  earnings  over  for  the  benefit  of  the 
mortgagee?  The  general  proposition  is,  of  course,  beyond  dispute, 
that  when  a  mortgagee  allows  a  mortgagor  to  remain  in  possession 
after  default,  the  latter  takes  the  rents  and  profits  to  his  own  use, 
and  the  former  cannot  require  him  to  account  therefor,  nor  recover 
them  from  him.  It  were  mere  affectation  of  learning  to  go  into  any 
extended  investigation  of  this  question.  The  doctrine  is  fully  stated 
in  Jones,  Mortg.,  as  follows : 

"So  long  as  the  mortgagor  is  allowed  to  rem^n  in  possession  he  is  entitled 
CO  receive  and  apply  to  his  own  use  the  income  and  profits  of  the  mortgaged 
estate.  He  is  not  liable  for  the  rent.  His  contract  is  to  pay  interest,  and  not 
rent.  Although  the  mortgagee  may  have  the  right  to  take  possession  upon  a 
breach  of  the  condition,  if  he  does  not  exercise  the  right  he  cannot  clium  the 
profits.  Upon  a  bill  in  equity  to  obtain  foreclosure  and  sale,  he  may,  in  proper 
cases,  apply  for  the  appointment  of  a  receiver,  to  take  for  his  benefit  the  earn- 
ings of  the  property.  If  he  neglect  to  do  this,  the  final  decree,  if  silent  upon 
this  subject,  does  not  affect  the  mortgagor's  possession  or  right  to  the  earn- 
ings in  the  mean  time.  The  sale  under  the  decree,  except  where  statutes 
provide  otherwise,  wholly  divests  him  of  title,  and  consequently  of  right  to 
possession. 

"These  principles  are  the  same  whatever  be  the  subject  of  the  mortgage. 
Although  the  mortgage  be  given  by  a  railroad  company,  and  by  its  terms  in- 
cludes not  only  its  property  and  franchises,  but  also  '  the  tolls,  rents,  and  prof- 
its to  be  had,  gained,  or  levied  therefrom,'  but  it  is  implied  from  the  mort- 
gage that  the  company  is  to  bold  possession  and  reueive  the  earnings  of  the 
road  until  the  mortgagee  takes  it,  or  the  proper  judicial  authority  should  in- 
terpose, the  possession,  so  long  as  it  is  continuous,  gives  the  right  to  receive 
the  income  of  the  road,  and  to  apply  it  to  the  general  purposes  and  debts  of  the 
company.  So  long  as  the  company  is  allowed  to  receive  the  income  of  the 
road  it  is  within  its  discretion  to  decide  what  shall  be  done  with  it.  The 
mortgage  does  not  affect  the  application  of  it.  If  the  mortgagees  want  it  they 
must  take  possession  of  the  road;  or,  pending  a  bill  to  foreclose  tlie  mortgage, 
apply  for  the  appointment  of  a  receiver.  Upon  the  appointment  of  a  receiver 
V.20,no.l2 — 49 
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he  cannot  maintain  a  suit  to  recover  earnings  of  the  road  in  the  hands  of  an 
agent  which  accrued  before  the  receiver's  appointment. 

"In  like  manner,  if  the  mortgage  be  of  leasehold  premises,  and  the  mort- 
gagor hold  over  after  breach  of  the  condition,  the  law  does  not  imply  an  obli- 
gation on  his  part  to  pay  rent  previous  to  an  entry  by  the  mortgagee."  Sec- 
tion 670. 

"The  mortgagor,  while  in  possession,  is  entitled  to  the  rents.  So  long  as 
the  mortgagor  is  allowed  to  remain  in  possession  without,  an  actual  entry  by 
the  mortgagee,  although  there  has  been  a  breach  of  the  condition  of  the  mort- 
gage, he  is  entitled  to  receive  tlie  rents  and  profits  to  his  own  use,  and  is 
not  liable  to  account  for  them  to  the  mortgagee.  If  the  premises  are  under 
lease,  the  right  of  the  mortgagor  in  possession  to  the  rents  is  the  same, 
whetlier  the  lease  was  made  before  or  after  the  mortgage.  He  may  lawfully 
receive  the  rents  until  the  mortgagee  interferes,  and  he  receives  them  to  his 
own  absolute  use,  and  not  to  the  use  of  the  mortgagee."    Section  771. 

See,  also,  the  following  authorities  cited  by  counsel  for  the  defend- 
ant :  2  Washb.  Beat  Prop.  156 ;  Higgins  t.  Building  Co.  2  Atk.  107 ; 
Mead  v.  Orrery,  3  Atk.  244;  Colman  v.  St,  Albans,  3  Ves.  Jr.  35; 
Hughet  v,  Edwards,  9  Wheat.  500;  Wilder  v.  Houghton,  1  Pick.  87; 
Bank  v.  Reed,  8  Pick.  461;  Mayo  v.  Fletcher,  14  Pick.  525;  Field  v. 
Swan,  10  Mete.  112;  Cliase  v.  Palmer,  25  Me.  341;  Long  v.  Wade, 
70  Me.  368. 

This  being  the  general  doctrine,  I  do  not  think  the  use  of  the  word 
"moneys"  enlarges  the  rights  of  the  mortgagee,  and  if  a  mortgage  of 
the  income  and  earnings  does  not  convey  past  income  and  earnings, 
a  mortgage  of  moneys  will  not  convey  such  moneys  as  are  simply  in- 
come and  earnings.  Such  words  as  these, — income,  earnings,  moneys 
— are  prospective  and  not  retrospective  in  their  operation. 

The  case  of  Noyes  t.  Rich,  52  Me.  115,  is  in  point.  In  that  case 
the  plaintiff  had  been  appointed  receiver  of  a  railroad.  The  defend- 
ant bad  been  superintendent,  and  had  moneys  in  his  possession  which 
had  accrued  from  running  the  road.  The  mortgage  conveyed,  among 
other  things,  the  income.  The  plaintiff  sought  to  recover  this  money. 
The  court  says : 

"The  right  of  the  plaintiff  cannot  extend  beyond  the  property  mortgaged; 
and  t?ie  right  of  the  receiver  must  necessarily  have  the  same  limitation. 
*  *  •  It  will  hardly  be  contended  that,  while  mortgagors  remain  in  pos- 
session, they  can  be  compelled  to  pay  the  rents  and  prottts  of  the  property  to 
the  mortgagees.  And  yet  that  is  just  what  is  attempted  in  the  case  at  barl 
No  one  had  ever  rightfully  taken  possession  under  the  mortgage  until  it  was 
done  by  the  receiver,  in  March,  1860.  The  money  In  the  defendant's  hand» 
accrued  from  the  earnings  of  the  road  prior  to  that  time.  The  mortgage  did 
not  attach  to  it.  Therefore,  it  was  not  embraced  in  the  subject-matter  of  the 
suit  in  equity,  and  the  receiver  was  not  entitled  to  it."  See,  also,  Railioad 
Co.  v.  Cowdrey,  11  Wall.  482. 

In  Qilman  v.  The  Telegraph  Co.  91  U.  8.  615,  the  contest  was  be- 
tween a  general  creditor  of  a  railroad  company  and  the  mortgagee, 
as  to  moneys  in  possession  derived  from  the  operation  of  the  road, 
and  the  rights  of  the  creditor  were  held  paramount.  The  court,  by 
SwAyiiE,  J.,  thus  states  the  law: 
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"A  mortgagor  of  real  estate  is  not  liable  for  rent  while  in  possession.  2 
Kent,  Comra.  172.  He  contracts  to  pay  interest  and  not  rent.  In  Chinnery 
V.  Slai:kman.  3  Doug.  391,  the  mortgagor  of  a  ship  sued  for  freight  earned 
the  mortgage  was  given,  but  unpaid.  Lord  Mansfield  said :  '  Until  the  after 
mortgagee  takes  possession  the  mortgagor  is  owner  to  all  the  world,  and  is 
entitled' to  all  the  profit  made.'  It  is  clearly  implied  In  these  mortgages  that 
the  railroad  company  should  hold  possession  and  receive  the  earnings  until 
themortgagees should  take  possession,  or  the  proper  judicial  authority  should 
interpose.  Possession  draws  after  it  the  right  to  receive  and  apply  the  in- 
come. Without  this  the  road  could  not  be  operated,  and  no  proUt  could  be 
made.  Mere  possession  would  have  been  useless  to  all  concerned.  The  right 
to  apply  enough  of  the  income  to  operate  the  road  will  not  be  questioned. 
The  amount  to  be  so  applied  was  within  the  discretion  of  the  company.  The 
same  discretion  extended  to  the  surplus.  It  was  fbr  the  company  to  decide 
what  should  be  done  with  it.  In  this  condition  of  things  the  whole  fund  bo- 
longed  to  the  company,  and  was  subject  to  its  control.  It  was  therefore  liable 
to  the  creditors  of  the  company  as  if  the  mortgages  did  not  exist.  They  In 
nowise  affected  it." 

In  Bridge  Co.  v.  Heidelbach,  94  U.  8.  800,  there  was  a  similar 
controversy  with  the  same  resalt,  and  in  that  case  the  court  says: 

"The  mortgage  could  have  no  retrospective  effect  as  to  previous  income 
and  earnings.  The  bill  of  the  trustees  does  not  affect  the'rigbts  of  the  par- 
ties. It  is  an  attempt  to  extend  the  mortgage  to  what  it  cannot  be  made  to 
reach.  Such  a  proceeding  does  not  create  any  new  right.  It  can  only  en- 
force those  which  exist. already.  The  bill  of  the  trustees  is  as  ineffectual  as 
if  the  fund  were  any  other  property,  real,  personal,  or  mixed,  acquired  by  the 
mortgagee  aliunde,  and  never  within  the  scope  of  the  mortgage."  See,  also, 
Kountze  v.  Omaha  Motel  Co.  107  U.  S.  378;  8.  C.  2  Sup.  Ct.  Hep.  911. 

It  is  true,  in  the  cases  from  91  and  94  U.  S.,  supra,  the  contest 
was  between  a  creditor  of  the  mortgagor  and  the  mortgagee ;  but  if 
the  income — the  moneys — passed  by  the  mortgage,  then,  of  course,  the 
rights  of  the  mortgagee  must  have  been  adjudged  paramount,  for  in 
both  cases  the  lien  of  the  mortgage  was  prior  to  that  of  the  judgment; 
so,  when  the  court  held  that  the  judgment  bad  preference,  it  clearly 
affirmed  that  the  mortgage  did  not  cover  the  moneys. 

In  the  case  from  62  Me.,  supra,  no  rights  of  a  creditor  had  inter- 
vened, and  the  question  was  solely  between  the  mortgagee  and  the 
mortgagor. 

Suppose,  in  this  case,  the  mortgagor  were  an  individual,  instead  of 
a  corporation,  and  that  he  had  in  his  pocket,  at  the  time  of  the  ap- 
pointment of  the  receiver,  moneys  which  he  had  received  from  the 
operation  of  the  road ;  would  it  not  seem  a'  strange  order  to  compel 
him  to  pay  over  such  moneys  to  the  receiver.  Could  such  an  order 
be  entered  without,  in  effect,  making  him  responsible  for  profits,  in- 
come, moneys  received;  and  if  he  is  liable  for  any  of  tdem,  is  that 
liability  limited  to  the  amount  which  he  has  failed  to  expend  ?  If 
he  is  liable  at  all,  why  is  he  not  liable  for  all  the  profits,  income,  and 
moneys  received?  It  would  seem  that  no  jast  discrimination  can 
be  made,  and  that  the  addition  of  the  word  "moneys"  in  'the  mort- 
gage does  not  mean  anything  beyond  the  words  "income  and  profits. 
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tolls  and  rents,"  and  must,  like  them,  be  adjudged  to  have  simply  a 
prospectire  operation.  It  is  true  that  there  is  a  large  equity  in  fa- 
vor of  turning  over  this  money  to  the  receiver,  because  the  court,  by 
other  provisions  of  its  order,  required  the  receiver  to  pay  certain  past 
indebtedness  of  the  company;  but  such  provisions  flow  from  the  mere 
discretion  of  the  chancellor,  and  cannot  be  made  the  basis  of  inyad- 
ing  the  absolute  right  of  the  mortgagor.  If  the  rents,  the  profits,  the 
income,  received  by  the  mortgagor  prior  to  the  taking  possession  were 
his  absolutely,  and  he  not  liable  to  account  for  what  he  has  received, 
— and  that  such  is  the  law  seems  to  be  settled  by  the  authorities, — I 
oannot  think  the  rights  of  the  parties  are  at  all  changed  by  the  addi- 
tion of  the  word  "moneys."  Of  course  that  term  would  have  opera- 
tion distinct  from  the  word  "income, "  if  there  should  chanco  to  be  in 
the  possession  of  the  mortgagor  moneys  received  from  the  sale  of  roll- 
ing stock,  lands,  or  other  tangible  property. 

My  conclusion,  therefore,  is  that,  notwithstanding  the  term  "mon- 
eys" is  used  in  this  mortgage,  moneys  which  are  in  the  possession  of 
the  mortgagor,  and  received  solely  from  the  prior  operation  of  tbe 
road,  belong  absolutely  to  him,  and  oannot  be  appropriated  by  the 
mortgagee. 

Again,  it  is  insisted  that,  inasmuch  as  the  application  for  a  receiver 
was  made  some  days  before  the  appointment,  and  on  application  of 
the  defendant,  the  hearing  of  the  application  was  postponed  and  the 
ttatus  quo  preserved  by  the  following  order : 

"It  is  now  ordered  that  both  parties  have  leave  until  the  seventh  day  of 
April  next  to  file  printed  briefs  on  the  motion  for  the  appointment  of  a  re- 
ceiver herein;  and  it  is  further  ordered  that  the  defendant,  until  farther  or- 
der herein,  hold  the  property  mentioned  in  the  bill  herein  subject  to  the  order 
of  the  court;  and  tlie  defendant  has  leave  to  plead,  answer,  or  demur  to  the 
bill  or  complaint  herein  on  the  seventh  day  of  April." 

And  as  it  further  appears  that  on  the  day  this  order  was  made  the 
defendant  had  on  hand  $42,123.68,  and  had  between  that  time  and 
the  appointment  of  the  receiver  paid  out  $46,458.16,  it  is  apparent 
that  the  money  on  hand  was,  in  fact,  money  earned  during  the  pend- 
ency of  this  motion,  and  while  the  directors  of  the  defendant  were, 
in  effect,  receivers  of,  this  court.  I  do  not  think  this  claim  can  be 
sustained,  because  the  moneys  paid  out  were  paid  out  for  operating 
expenses,  and  could  more  properly  be  charged  to  the  earnings  of  the 
road  during  that  time  than  to  those  funds  accumulated  at  the  time 
the  first  order  was  made.  In  fact,  the  mortgagee  is  benefited  by 
the  action  of  the  company,  for,  at  the  time  the  application  was  first 
made,  it  had  $46,000  on  hand  which  it  could  have  used  as  it  saw  fit, 
and  which,  to  the  amount  of  $14,000,  it  has  expended  in  the  pay- 
ment of  those  debts,  which,  by  the  final  order  appointiag  the  re- 
ceiver, were  chargeable  on  the  future  earnings  of  the  road,  and  to 
to  that  extent  postponed  the  mortgagees. 

Still,  again,  it  is  insisted  that  certain  judgment  creditors  have  in- 
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tervened,  and  the  court  is  asked  to  turn  this  money'over  to  the  inter- 
venors  instead  of  back  to  the  company.  I  think  not.  Doubtless  in 
the  hands  of  the  company  it  can  be  reached  by  creditors,  but  I  think 
the  right  of  the  corporation  to  prefer  its  creditors  should  not  be 
defeated  by  the  action  of  the  court  in  taking  in  the  first  instance 
moneys  into  its  possession  which  ought  properly  to  have  been  left 
with  the  company.  In  this  equitable  suit  to  foreclose  a  mortgage,  it 
is  not  the  province  of  the  court  to  determine  what  creditors  the  com- 
pany should  pay  with  such  moneys  or  property  as  do  not  fall  within 
the  terms  of  the  mortgage,  and  which  should  have  been  left  within 
the  absolute  dominion  of  the  debtor,  subject  to  its  own  appropriation, 
or  to  seizure  by  creditors  in  the  ordinary  processes  of  the  law. 

I  think,  therefore,  the  motion  of  the  defendant  should  be  sustained, 
And  the  moneys  ordered  returned  to  the  company  defendant;  and  it 
is  so  ordered. 


TzBBT  and  others  v.  Pbksident  and  Dibbotobs  of  the  Bank  of 
Cape  Feab  and  others. 

{Oireuit  Court,  W.  D.  North  Carolina.    May  Term,  1884. 
L  ExECUTOBs  AKo  Aduikibtbatobs — E^niTT — Tbdstbb — KbiiAtioh  to  OBBDny 

OBS. 

In  coarts  of  equity,  executors  and  administrators  are  coi^sidered  in  almost 
every  respect  as  trustees,  and  the  proper  representatives  of  all  persons  interested 
in  the  personal  estate.  The  duty  is  imposed  upon  them  of  protecting  such  es- 
tate from  all  improper  demands,  and  pei'sons  interested  cannot  properly  be 
made  parties  in  a  suit  against  such  executors  or  administrators  for  an  account 
of  the  personal  estate,  although  such  person  may  be  greatly  interested  in  con- 
testing the  demands  vrhich  have  occasioned  the  suit. 
2.  Bame— Refebencb— Waivkb— Failube  to  Answeb — Legai.  Infebencb. 

The  privilege  of  a  reference  allowed  by  law  to  an  executor  or  administrator 
may  be  waived  by  him.  if,  upon  the  occasioa  presenting  itself,  such  executor 
oradminislratordocs  not  appearand  answer,  and  avail  himself  of  the  privilege 
of  a  reference  as  to  the  condition  of  the  assets  in  his  hands  after  due  8ervi<:e  of 
process,  the  court  may  presume  that  his  silence  and  inaction  are  equivalent  to 
a  waiver  of  a  reference,  and  an  admission  of  assets  sufficient  to  satisfy  the  as- 
certained claims  of  the  plaintiifs. 

In  Equity.    Motion  in  the  cause. 

James  E.  Boyd,  for  motion. 

J.  H.  Dillard  and  W.  8.  Ball,  contra. 

Dick,  J.  This  is  a  motion  made  on  behalf  of  a  creditor  of  the  es- 
tate of  Talbot  Selby,  deceased,— now  in  the  hands  of  his  executors, — 
for  an  order  of  reference  to  ascertain  whether  there  are  assets  in  the 
hands  of  said  executors  sufficient  to  pay  all  the  debts  against  said 
estate ;  and  that  execution  in  said  cause  be  stayed  until  such  fact  is 
ascertained,  and  .that  the  creditors  of  the  estate  be  allowed  to  be 
heard  before  the  master,  and  before  the  court,  as  to  the  application 
of  assets  to  the  satisfaction  of  the  decree  in  this  case. 
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Some  of  the  facts  and  the  general  nature  of  the  proceedings  in 
this  salt  have  been  stated  in  an  opinion  delivered  at  this  term,  in 
determining  a  motion  made  by  Thomas  W.  Strange,  administrator, 
and  I  deem  it  unnecessary  to  restate  them,  as  such  opinion  is  on  file 
and  easily  accessible.     See  post,  777. 

The  said  Selby  was  duly  constituted  a  defendant  in  this  suit,  and 
he  made  appearance  and  joined  in  the  answer  filed.  At  April  term, 
1877,  a  preliminary  decree  was  made  declaring  the  rights  of  the 
plaintiffs  and  the  respective  obligations  of  the  defendants,  and  a 
reference  was  made  to  ascertain  the  necessary  facts  which  would  en- 
able the  court  to  adjust  and  determine  the  rights  and  liabilities  of 
parties  in  a  final  decree.  At  April  term,  1878,  a  report  was  made, 
exceptions  were  filed  on  both  sides,  and  were  set  down  for  argument. 
During  the  pendency  of  these  exceptions  Selby  died,  and  a  bill  of 
revivor  was  filed  in  September,  1881,  and  proper  process  was  issued 
and  served  on  his  executors,  W.  S.  Primrose  and  J.  W.  Crowder,  and, 
as  they  filed  no  answer  showing  cause  to  ,the  contrary,  the  suit  stood 
revived  as  of  coarse.  Eq.  Rule  56.  At  October  term,  1882,  after 
the  revival  of  the  suit  as  to  the  executors  of  Selby,  the  pending  ex- 
ceptions to  the  report  of  the  master  were  disposed  of,  and  a  decree 
was  made  confirming  said  report,  and  adjudging  that  the  plaintiflFs  do 
recover,  respectively,  from  the  defendants,  including  the  executors  of 
Selby,  the  sums  severally  assessed  and  reported  against  them,  and 
execution  was  ordered'  as  to  all  the  defendants  except  the  executors 
of  Selby.  The  money  was  soon  paid  into  conrt,  and  oonatitates  a 
large  part  of  the  fund  for  distribution  among  the  creditors. 

After  due  notice  to  the  executors  of  Selby,  a  motion  was  made  at 
April  term,  1884,  that  execution  issue  against  them  for  the  sum  stated 
in  the  decree.  At  that  term  James  E.  Boyd,  as  counsel  of  one  of  the 
creditors  of  the  estate  of  Selby,  made  the  motion  set  forth  in  the  first 
part  of  this  opinion.  The  motion  of  plaintiffs  for  an  execution  was 
continued  until  the  adjourned  term  of  this  court,  with  leave  for  a 
written  answer  to  be  filed  in  the  mean  time,  suggesting  a  want  of 
assets  to  pay  all  the  debts  of  the  testator,  or  maldng  any  other  de- 
fense  to  the  pending  motion  for  execution.  As  no  answer  has  been 
filed,  and  no  one  appears  to  oppose  the  motion  at  this  adjourned 
term,  the  court  regards  the  failure  of  said  executors  to  file  an  answer, 
suggesting  a  want  of  assets  and  asking  for  a  reference  to  take  an  ac- 
count, to  be  a  waiver  of  the  privilege  allowed  them  by  law,  and  equiv- 
alent to  an  admission  of  assets  to  meet  the  demand  of  the  plaintiffs 
against  the  estate  of  their  testator. 

The  plaintiffs  had  no  other  remedy  for  the  relief  which  they  seek 
except  in  a  court  of  equity.  Pollard  v.  Bailey,  20  Wall.  520.  ThiB 
court  acquired  jurisdiction  to  afford  equitable  relief  against  the  de- 
fendant Selby  by  due  service  of  process  and  his  aj>pearance  daring 
his  life,  and  before  his  death  had  proceeded  to  a  preliminary  decree 
declaring  his  liability  to  the  equitable  claims  of  the  plaintiffs.    Such 
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jurisdiotioD  tbas  acquired  was  only  temporarilj  abated  by  tbe  death 
of  Selby,  and  this  court  was  not  prevented  from  administering  fulf 
relief  in  the  matter  by  tbe  jurisdiction  subsequently  acquired  by  the 
state  probate  court  over  the  estate  of  the  testator.  Ellis  v.  Davis, 
109  U,  S.  485;  S.  C.  3  Sup.  Ct.  Eep.  327. 

When  a  non-resident  creditor  commences  an  action  at  law  against 
an  executor  6i  administrator  to  recover  a  debt  due  from  the  estate  of 
a  deceased  person,  he  may  carry  on  such  action  to  judgment  for  the 
purpose  of  ascertaining  his  debts;  but  tbe  judgment  must  be  collected 
in  conformity  with  the  local  law  of  tbe  domicile.  He  is  on  the  same 
footing  with  a  resident  creditor.     Yonley  v.  Lavender,  21  Wall.  276. 

This  suit  is  in  a  court  of  equity,  and  is  for  strictly  equitable  relief, 
and  was  commenced  before  any  of  the  rights  of  the  executors  were 
acquired.  The  bill  of  revivor  was  not  a  new  suit  against  the  execu- 
tors, but  it  merely  put  in  motion  the  proceedings  which  had  been 
suspended  by  the  death  of  tbe  testator,  and  the  executors  were  thus 
made  parties  to  tbe  original  bill,  and  the  suit  was  placed  in  the  situ- 
ation in  which  it  stood  at  the  time  of  the  death  of  th%  testator.  It 
has  been  settled  by  numerous  decisions  that  the  equity  jurisdiction 
and  remedies  conferred  by  the  constitution  and  statutes  of  the  United 
States,  cannot  be  limited  or  restrained  by  state  legislation,  so  long 
as  the  equitable  rights  themselves  remain.  Payie  vs  Hook,  1  Wall. 
425.  As  a  general  rule,  courts  of  equity  will  not  assume  jurisdiction 
to  adjust  and  enforce  the  rights  of  parties  when  they  have  a  plain 
and  adequate  remedy  at  law;  but  when  they  righfully  acquire  juris- 
diction tliey  afford  complete  relief,  as  to  the  subject-matter  and  the 
parties,  over  which  they  have  obtained  control,  to  the  full  extent  of 
their  power,  and  such  power  cannot  be  arrested  or  reiAricted  by  pro- 
ceedings in  another  court.     Peek  v.  Jennesa,  7  How.  634. 

The  motion  made  by  the  creditor  of  Selby's  estate  for  leave  to  in- 
tervene, and  ask  a  reference  to  ascertain  the  debts  and  liabilities  of 
such  estate,  and  the  condition  of  the  assets,  cannot  be  allowed.  In 
courts  of  equity,  executors  and  administrators  are  considered,  in  al- 
most every  respect,  as  trustees,  and  the  proper  representatives  of  all 
persons  interested  in  the  personal  estate.  The  duty  is  imposed  upon 
them  of  protecting  such  estate  from  all  improper  demands,  and  per- 
sons interested  cannot  properly  be  niade  parties  in  a  suit  against  such 
executors  or  administrators  for  an  account  of  tbe  personal  estate,  al- 
though such  persons  may  be  greatly  interested  in  contesting  the  de- 
mands which  have  occasioned  the  suit.  Tbe  court  would  afford  a 
remedy  to  such  persons  if  it  should  be  shown  by  satisfactory  evidence 
that  there  was  collusion  between  the  executors  and  the  parties  claim- 
ing tbe  demand,  or  that  the  executors  are  insolvent,  and  unable  to 
meet  the  responsibility  incurred  by  willful  misconduct.  2  Will.  Es'rs, 
1723. 

I  will  now  briefly  state  the  reasons  why  a  personal  decree  was 
made  against  the  .executors  of  Selby.     When  the  bill  of  revivor  was 
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filed,  and  process  was  served  on  them  to  show  cause  why  the  salts 
shoald  not  be  revived,  they  could  have  appeared  and  filed  an  answer 
as  to  the  condition  of  the  assets  in  their  hands,  and  thus  have  pro- 
tected themselves  from  anj  personal  loss.  If  they  bad  made  an  ap- 
pearance and  filed  an  answer,  and  had  not  admitted  assets,  the  court 
would  have  directed  a  reference  to  ascertain  the  extent  of  the  assets. 
As  they  made  no  appearance,  the  plaintiffs  could  have  compelled  an 
answer  making  discovery  as  to  the  assets,  by  process  of  contempt, 
but  they  preferred  to  ask  for  a  decree  against  them  for  the  amount 
claimed. 

In  common-law  actions  commenced  against  an  executor  apon  a 
contract  of  his  testator,  when  a  devastavit  is  not  alleged  and  proved, 
a  judgment  de  bonis  propriis  is  erroneous.  Smith  v.  Chapman,  93 
n.  S.  41.  In  such  actions  the  rule  is  uniform  that  an  executor  or 
administrator  shall  be  made  liable  only  to  the  amount  of  the  assets 
shown  to  be  in  his  hands  when  he  pleads  the  usual  protecting  pleas. 
If  he  fails  to  thus  plead,  or  he  admits  assets,  or  is  fixed  with  assets 
upon  a  trial,  or  he  pleads  a  plea  false  within  his  own  knowledge, 
which  would,  if  true,  be  a  bar  to  the  action,  and  it  is  proved  against 
him,  judgment  shall  be  in  the  alternative,  d«  bonis  testatoris  si,  et  si 
non  de  bonis  propriis.  Where  suits  in  equity  are  commenced  against 
executors  or  administrators  upon  contracts  of  the  deceased,  the  same 
rule  should  be  ooserved,  and  decrees  should  be  against  th^n  in  their 
representative  capacity. 

In  the  case  of  Mitchell  v.  Robarda,  3  Dev.  Eq.  478,  the  supreme 
court  of  this  state  established  a  rule  which  I  have  observed  in  the 
case  before  me.  The  case  referred  to  was  a  suit  in  equity  which  had 
been  revived  against  the  executor  by  scire  facias,  and  not  by  bill,  and 
Chief  Justice  Bdffin,  for  the  court,  used  the  following  lainguage : 

"The  sot. /a.  does  not  suggest  assets  in  the  hands  of  the  executor,  nor  call 
for  an  answer;  nor  could  it.  Upon  the  hearing,  a  decree  was  made  that 
Washington  (the  testator)  was  indebted  to  the  plaintiffs  in  a  certain  sum,  and 
that  they  might  have  execution  therefor  against  the  assets  in  the  hands  of 
the  executor.  Such  decrees  have  crept  into  use  of  late,  unadvisedly,  owing  to 
the  manner  of  reviving  hy  scire  facias,  which  does  not  admit  of  an  answer 
by  the  executor  acknowledging  assets,  or  stating  an  account.  But  they  are 
against  principle,  and  will  not  iu  future  be  passed.  The  primary  jurisdiction 
of  the  court  is  in  per^sonam,  and,  although  our  statutes  allow  executions  in 
equity,  the  nature  of  the  decree  is  not  altered,  but  only  that  process  is  sub- 
stituted, at  the  election  of  the  party,  for  that  of  contempt.  The  decree  is 
against  the  defendant  personally,  regarding  him  as  a  trustee  by  reason  of  the 
fund  in  his  hands  applicable  to  the  plaintiff's  satisfaction.  And  no  decree 
ought  ever  to  be  given  for  raising  the  money  unless  the  assets  be  admitted 
by  the  defendant,  or  found  upon  a  reference." 

In  subsequent  cases  the  same  court  clearly  intimate  that  the  privi- 
lege  of  a  reference  allowed  by  law  may  be  waived  by  the  executor.  Dw- 
mas  V.  Powell,  2  Dev.  «fe  B.  Eq.  122;  Moody  v.  Sitton,  2  Ired.  Eq.  382. 

As  the  executors  in  the  case  before  us  did  not  appear  and  file  an 
answer,  and  avail  themselves  of  the  privilege  of  a  reference  as  to  the 
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condition  of  the  assets  in  tbeir  hands,  after  dae  service  of  process  I 
think  the  oonrt  was  right  in  presuming  that  their  inaction  and  silence 
in  the  matter  was  equivalent  to  a  waiver  of  a  reference,  and  an  ad- 
mission of  assets  sufficient  to  satisfy  the  ascertained  claims  of  the 
plaintiffs.  In  order  that  no  injustice  or  injury  might  be  done  to  the 
executors,  when  this  motion  was  made,  after  due  notice,  at  April 
term,  the  motion  was  continued  by  the  court  to  this  adjourned  term, 
with  leave  for  the  executors  to  file  answer  as  to  the  assets  in  their 
hands,  or  show  any  other  cause  why  the  motion  for  execution  should 
not  issue.  After  such  long  indulgence,  and  frequent  opportunities 
afforded,  the  executors  can  have  no  cause  of  complaint  as  to  the 
granting  of  the  motion  of  the  plaintiffs. 

Let  an  order  for  execution  be  drawn  by  plaintiffs'  counsel. 


Tebbt  and  others  v.  Pbksident  akd  Dibeotobs  of  xhb  Bank  of 
Cafe  Feab  and  others. 

pWeuU  Oourt,  W.  D.  North  Carolina.    June  Torm,  1884.) 

1.  Cbbditors— iNsoiiVEST  Bank— CoNTBiBtTTiow— Creditor  Stockhoi.dbrb. 

In  proceediDgs  in  the  nature  ol  a  creditor's  bill,  to  force  certain  acceasibla 
stockhnldera  to  contribute  in  order  to  satisfy  creditors  of  an  insolvent  bank,  in 
the  court's  decree  was  considered  the  amount  of  the  whole  indebtedness,  the. 
number  of  shares  of  stock,  and  the  liability  of  all  the  stockholders,  In  effect  re- 
ducing the  pro  rata  amount  of  liability  of  each  defendant.  The  stockholder 
creditors,  although  quaai  parties  in  that  their  interests  were  represented  by  the 
defendants  in  resisting  the  demands  of  the  plaintiffs,  were  not  actual  parties, 
and  so  cannot  be  included  in  the  decree  and  made  to  contribute  their  part.  But 
if,  thereafter,  they  come  as  creditors  to  claim  a  part  of  the  fund,  the  plain 
principles  of  equity  and  justice  would  deny  their  right. 

2.  Same— Partieb  beforb  Master. 

in  order  to  become  a  party  to  an  action  by  simply  proving  a  claim  before  the 
master,  the  person's  rights  must  have  existed  at  the  commencement  of  the  suit 
and  been  represented  by  the  original  plaintiff.  He  cannot  be  considered  as 
thus  represented.  If,  at  the  time  of  the  filing  the  bill,  he  was  a  debtor,  and  hi« 
rights  inconsistent  with  and  adverse  to  the  rights  of  the  plaintiff. 
i.  Same— He  who  Seeks  Equitt  most  Do  Equity. 

If  one  seeks  equitable  relief  against  another  ho  must  perform  or  offer  to  per- 
form an  equitable  duty  in  relation  to  the  subject-matter  in  controversy. 
i.  Same — Note. 

Stockholder  creditors  who  have  contributed,  admitted  to  the  benefit  of  the 
f and,  and  the  bar  of  limitations  removed  as  to  them. 

In  Equity. 

Tho8.  W.  Strange,  for  motion. 

J.  H.  DUlard  and  W.  8.  Ball,  contra. 

DrcK,  J.  At  the  April  term  of  this  court  a  motion  in  this  cause 
was  made  by  Thomas  W.  Strange,  administrator  of  Robert  Strange, 
leceased,  and  of  Thomas  H.  Wright,  deceased,  to'be  allowed  to  par- 
iicipate  in  the  distribution  of  a  fund  in  the  hands  of  the  cotrt,  for 
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the  benefit  of  oreditors,  to  the  extent  of  bank-billa  proved  by  him  be- 
fore the  master  as  belonging  to  the  estates  of  his  intestates,  who 
were  reported  as  stockholders  in  the  Bank  of  Gape  Fear  at  the  time 
of  the  hling  of  the  bill. 

In  order  that  my  opinion  in  this  matter  may  be  more  readily  in- 
telligible, I  deem  it  necessary  to  make  a  brief  statement  of  some  of 
the  material  facts  and  previous  proceedings  in  this  cause. 

The  Bank  of  Gape  Fear  was  duly  constituted  and  organized  as  a 
corporation  under  the  laws  of  this  state.  In  the  coarse  of  business 
it  became  insolvent,  and  was  duly  declared  a  bankrupt,  and  the  de- 
fendant N.  H.  D.  Wilson  was  appointed  assignee.  It  was  soon  as- 
certained, by  the  proceedings  in  the  court  of  bankruptcy,  that  the 
assets  of  the  corporation  would  pay  only  a  very  small  part  of  its  in- 
debtedness. The  plaintiff,  in  behalf  of  himself  as  a  biliholder,  and 
aU  other  creditors  in  like  situation,  brought  this  suit  against  the 
stockholders  to  subject  them  to  their  individual  liability,  under  a  pro- 
vision in  the  charter  of  said  bank.  As  the  stockholders  were  liable 
to  a  common  obligation,  and  were  so  numerous  that  a  suit  could  not 
be  brought  and  conducted  against  all  of  them  without  great  inconven- 
ience, expense,  and  vexatious  delay,  the  bill  was  filed  against  about 
25  of  them,  that  number  being  deemed  sufficient  to  represent  the 
common  interests  of  all  against  the  demands  of  the  plaintiff  and  other 
creditors.  Process  was  duly  served  upon  all  the  defendants  named 
in  the  bill,  and  thoy  entered  an  appearance  and  filed  a  joint  answer. 
In  due  course  of  the  court  the  cause  was  set  for  hearing,  and  was 
heard  at  the  April  term,  1877,  when  a  preliminary  decree  was  made, 
declaring  and  adjudging  the  right  of  the  plaintiffs  and  other  creditors 
to  recover  their  debts,  and  that  each  stockholder  was  liable  to  pay 
such  debts  in  the  proportion  of  twice  the  amount  of  his  stock.  He 
must  pay  a  sum  which  shall  hafve  the  same  proportion  to  the  whole 
indebtedness  of  the  corporation  that  twice  his  stock  bears  to  the  whole, 
number  of  shares  of  stock.  A  reference  was  made  to  John  N.  Sta- 
ples, as  a  commissioner,  and  he  was  directed,  after  giving  due  notice, 
to  ascertain  and  report  the  names  of  the  creditors  and  the  amounts 
of  their  respective  debts,  the  whole  number  of  the  shares  of  stOck,  and 
the  names  of  the  stockholders,  and  the  number  of  shares  owned  by 
each  of  them  at  the  time  of  the  filing  of  the  bill,  and  make  a  pro  rata 
estimate  of  the  indebtedness,  and  assess  each  defendant  with  the 
amount  of  his  proportionate  liability,  as  indicated  in  the  decree. 

At  the  April  term,  1878,  the  commissioner  made  his  report,  when 
exceptions  were  filed  on  both  sides  and  were  set  down  for  argument. 
Sometime  during  the  course  of  these  proceedings  an  order  was 
granted,  on  motion  of  the  plaintiffs'  counsel,  that  a  notice  be  issued  to 
the  stockholders  mentioned  in  the  commissioner's  report,  who  were 
not  already  actual  parties,  to  show  cause  why  they  should  not  be 
made  parties  defendant,  and  be  bound  by  the  orders  and  decrees  made 
in  tbe,court.     The  counsel  of  plaintiff,  after  seeing  and  oonsidering 
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the  decision  of  the  supreme  coart  in  the  case  of  Godfrey  v.  Terry,  97 
XJ.  8.  171,  concluded  to  abandon  the  proceeding,  as  such  stockhold- 
ers could  avail  themselves  of  the  statute  of  limitations  as  a  defense. 
Many  of  these  stockholders  had  proved,  and  afterwards  proved,  claims 
as  bill  holders  before  the  master. 

'  At  the  October  term,  1882,  the  court,  after  hearing  argument  as  to 
the  exceptions  filed,  confirmed  the  report  of  the  master,  and  made  an 
appropriate  decree  for  enforcing  the  rights  of  the  plaintiff  and  other 
creditors.  In  obedience  to  this  decree  nearly  all  of  the  defendants 
paid  the  amount  of  their  assessed  indebtedness  into  court,  and  the. 
sum  thus  realized  was  placed  in  the  hands  of  B.  H.  Battle  and 
Thomas  Bnffin  to  make  full  distribution  when  some  outstanding  diffi- 
culties were  adjusted.  An  order  was  made  that  a  3  per  cent,  divi- 
dend be  paid  to  all  the  creditors  before  the  court,  except  the  stock- 
holders who  are  not  parties  defendant  and  have  not  contributed  their 
proportionate  shares  to  the  fund ;  and  the  question  as  to  their  rights  to 
share  in  the  distribution  as  creditors  was  reserved  for  future  deter- 
mination. 

The  motion  made  at  the  April  term,  1884,  by  Thomas  W.  Strange, 
administrator  of  Bobert  Strange,  and  of  Thomas  H.  Wright,  who 
were  stockholders  and  not  parties  defendant,  presented  the  guestion 
which  had  been  reserved  in  the  first  order  of  distribution.  After 
hearing  argument,-  the  motion  was  continued  to  this  adjourned  term 
for  decision,  with  the  request  that  the  counsel  furnish  briefs  for  the 
consideration  of  the  court. 

I  will  first  consider  the  rights  of  billholders,  who  are  also  stock- 
holders, to  share  in  the  distribution  of  a  fund  collected  from  their  co- 
stockholders, — conceding  that  such  billholders,  by  simply  proving 
their  claims  before  the  master,  are  properly  constituted  as  parties 
plaintiff  under  a  bill  filed  by  a  creditor  who  had  no  connection  with 
the  corporation.  As  a  general  rule,  a  court  of  equity  will  not  enter- 
tain a  bill  which  requires  it  to  ascertain  and  adjust  conflicting  claims 
between  plaintiffs,  for  their  rights  must  be  consistent  when  the  bill  is 
filed.  Bnt  in  a  creditor's  bill,  where  the  rights  of  the  plaintiffs  are 
consistent  and  similar  as  against  defendants,  and  a  common  fund 
has  been  realized  under  a  decree,  and  such  fund  is  insufficient  to 
pay  all  the  debts,  each  creditor  is  allowed  to  dispute  the  claim  of 
any  other,  and  such  disputed  claim  must  be  proved  de  novo  before 
the  master,  for  in  such  case  the  disputing  creditor  has  a  direct  in- 
terest in  the  question  of  debt  or  no  debt,  inasmuch  as  its  allowance 
will  diminish  the  iand- pro  tanto.  A  disputing  creditor  may  show 
that  a  claim  previously  proved  is  barred  by  the  statute  of  limitations, 
even  though  the  claiming  creditor  had  filed  the  bill  and  obtained  the 
decree  for  the  administration  of  the  fund.  Ad.  Eq.  258;  Words- 
worth v.  Davis,  75  N.  C.  159.  In  administering  such  a  common 
fund  a  court  of  equitf  will  also  ascertain  and  adjust  questions  of  pri- 
ority of  one  creditor  over  another.     In  the  case  before  us  the  general 
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creditors,  ki  the  time  of  filing  the  bill,  were  entitled  to  sach  relief 
against  all  the  stockholders  of  the  insolvent  bank,  to  the  extent  of 
their  liability  under  the  charter,  and  if  all  had  been  made  defendants 
by  personal  service  of  process,  they  might  have  been  made  liable  by 
decree. 

We  will  now  consider  the  question  whether  the  stockholder  cred- 
itors have  equal  equities  with  the  general  creditors  who  filed  the  bill 
to  enforce  the  individual  liability  of  the  stockholders  under  the  pro- 
vision of  the  charter  of  the  insolvent  corporation.  The  bill  was  filed 
against  the  defendants  as  the  representatives  of  a  nameroas  class, 
who  were  under  a  common  but  several  liability,  and  equally  interested 
in  resisting  the  demands  of  the  plaintiffs.  In  entertaining  the  bill 
the  court  departed  from  the  general  rule  of  courts  of  equity  requiring 
the  presence,  as  parties,  of  all  persons  materially  interested  in  the 
subject-matter  involved,  as  a  sufficient  number  to  meet  the  ends  of 
justice  were  before  the  court  to  represent  the  rights  of  all  who  "were 
liable  to  the  demands  of  the  plaintiffs.  In  framing  the  decree  the 
court  considered  the  amount  of  the  whole  indebtedness  of  the  insolv- 
ent corporation,  the  number  of  the  shares  of  stock,  and  the  liability 
of  all  the  stockholders,  and  decreed  only  a  pro  rata  contribution  by 
the  defendants  towards  the  payment  of  the  entire  indebtedness,  in 
the  proportion  that  the  stock  held  by  the  defendants  bore  to  the  whole 
number  of  shares  of  stock.  In  adopting  this  ratio  of  proportionate 
liability  the  court  indicated  the  rights  of  the  general  creditors  and 
the  several  liabilities  of  all  the  stockholders.  This  rule  operated 
against  the  general  creditors,  and  in  favor  of  the  defendants,  to  the 
extent  of  the  shares  of  the  stockholders  who  were  not  actunlly  before 
the  court,  as  it  reduced  the  pro  rata  amount  of  liability  of  each  de- 
fendant. The  stockholder  creditors,  although  their  common  interests 
were  represented  by  the  defendants  in  resisting  the  deoiands  of  the 
plaintiffs, — and  for  that  purpose  they  were  quasi  parties, — could 
not  be  included  in  the  decree,  and  be  compelled  to  pay  their  propor- 
tionate amount  to  the  fund  for  the  benefit  of  creditors,  as  they  were 
not  actual  parties.  Now,  when  they  come  to  claim  a  part  of  such 
fund,  which  is  wholly  insufficient  to  pay  all  the  debts  of  the  general 
creditors,  it  seems  to  me  that  the  plainest  principles  of  equity  and 
common  justice  require  the  court  to  disallow  their  claims.  At  the 
commencement  of  this  suit  they  were  liable  to  the  general  cred- 
itors to  contribute  to  the  fund  for  the  payment  of  the  outstanding 
bills  of  the  insolvent  bank,  and  that  liability  has  not  been  discharged 
by  payment,  but  the  remedy  of  the  creditors  has  been  barred  by  the 
statute  of  limitations.  "He  who  seeks  equity  must  himself  do  equity," 
is  a  well-established  maxim.  The  stockholders  who  are  creditors 
must  contribute  their  proportionate  indebtedness  to  the  common  fund 
before  they  can  equitably  claim  to  participate,  on  equal  terms,  with 
the  other  creditors  in  the  distribution  of  money  obtained  from  theii 
less  fortunate  co-stockholders.    It  is  only  when  parties  have  equal 
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rights  that  a  court  of  equity  acts  upon  its  favorite  ma'bum,  "Equality 
is  equity.  The  object  of  courts  of  equity  in  devising  the  liberal  and 
inexpensive  rules  of  procedure  in  creditors'  bills  was  to  administer 
justice,  and  they  will  not  suffer  such  rules,  founded  in  their  own 
sense  of  propriety  and  convenience,  to  become  the  means  of  working 
injustice  to  parties  who  have  sought  equitable  relief.  Story,  Eq. 
PI.  96. 

We  will  now  proceed  to  consider  the  question  whether  the  stock- 
holders  who  are  billholders  can  properly  be  regarded  as  parties  plain- 
tiff, under  the  decree,  by  simply  proving  their  claims  before  the  mas- 
ter. It  is  a  well-settled  general  rule  in  equity  that  all  persons  who 
have  a  material  interest  in  the  subject  of  the  litigation  should  be 
joined  as  parties,  either  as  plaintiff  or  defendant,  so  that  the  court 
may  fully  adjust  and  determine  the  matters  in  controversy.  This 
rule  has  been  modified  where  the  interested  parties  are  too  numerous 
for  all  to  be  personally  before  the  court  without  great  expense  and 
inconvenience.  In  such  cases  a  court  of  equity  will  proceed  to  act 
when  suf&cient  parties,  either  plaintiff  or  defendant,  are  before  it  to 
fairly  represent  all  the  interests  involved.  In  the  case  of  a  creditor's 
bill  some  of  the  creditors  may  prosecute  a  suit  in  behalf  of  themselves, 
and  all  others  standing  in  the  same  situation  and  having  a  common  in- 
tereit  in  ail  the  objects  of  the  bill,  who  may  afterwards  elect  to  come 
in  and  claim  as  parties,  and  bear  their  proportion  of  the  expenses  of 
the  litigation.  The  legal  and  equitable  rights  and  liabilities,  as  to  the 
subject-matter  of  the  suit,  must  be  common  to  all  before  a  part  can 
represent  the  whole.  Smith  v.  Swormstedt,  16  How.  288.  The  in- 
terests .of  the  plaintiffs  must  be  identical,  similar,  and  in  no  way 
inconsistent.  They  must  occupy  the  same  relation  to  the  controversy, 
and  be  alike  interested  in  the  relief  sought.  If  such  is  not  the  case, 
but  the  suit  be  one  that  will  bring  into  controversy  their  mutual 
rights,  they  must  all  jbe  personally  before  the  court,  and  be  made 
parties  under  the  rules  and  orders  of  the  court,  so  that  their  adverse 
interests  may  be  ascertained  and  adjusted.  Ad.  Eq.  321.  In  a  cred- 
itor's bill  all  creditors  who  are  entitled  to  be  represented  by  the  plain- 
tiffs are,  for  some  purposes,  deemed  quasi  parties,  and  have  an  in- 
choate interest  in  the  suit,  which  prevents  the  operation  of  the  statute 
bf  limitations  from  the  time  of  the  iiling  of  the  bill,  but  they  have 
no  control  of  the  suit  until  a  decree  is  obtained,  and  in  the  United 
States  courts  any  decree  made  shall  be  without  prejudice  to  the  rights 
and  claims  of  the  absent  parties.  Equity  Bule  48.  After  the  decree, 
the  creditors  who  are  entitled  to  prove-  their  claims,  and  actually 
prove  them  before  the  master,  have  a  direct  interest  and  equal  con- 
trol in  further  proceedings.  If  the  fund  for  distribution  is  sufScient 
to  pay  all  claims,  one  creditor  has  no  interest  to  dispute  the  debt  of 
another;  but  if  the  fund  is  insnfSclent  to  meet  all  demands,  one  cred- 
itor can  contest  the  claims  of  others  in  the  same  manner  as  if  it  were 
an  adversary  suit.     1  Story,  Eq.  Jur.  §  548.     Such  contests  between 
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creditors  are  pHmarily  conducted  before  the  master,  and  his  findings 
are  deemed  prima  facie  correct.  "Only  such  matters  of  law  and  of 
fact  as  are  brought  before  the  court  by  exceptions  are  to  be  consid- 
ered, and  the  burden  of  sustaiaing  the  exception  is  on  the  objecting 
party."  Medtker  v.  Bonebrake,  108  U.  8.  66;  S.  G.  2  Sop.  Ct.  Kep. 
351. 

In  the  case  before  us  the  report  of  the  master  shows  who  were 
stockholders,  which  of  them  claim  as  creditors,  and  what  was  their 
proportionate  liability  with  their  co-stockholders  who  are  defendants. 
As  no  exception  is  made  to  these  findiugs,  and  the  parties  have  had 
their  day  before  the  master,  we  may  take  the  report  as  correct,  for 
the  purpose  of  determining  the  equities  of  the  claimants.  In  order 
to  afford  to  all  creditors,  properly  represented  by  the  plaintiffs  in  a 
creditor's  bill,  an  opportunity  of  asserting  their  rights  and  partici- 
pating in  the  beneffts  of  a  decree,  the  master  is  directed  to  ^ve  due 
notice,  and  to  ascertain  and  report  the  claims  of  all  persons  inter- 
ested; and  reasonable  time  is  allowed  for  all  such  claims  to  be  pre- 
sented and  passed  upon  in  the  due  course  of  the  court  before  a  dis- 
tribution is  ordered.  So  anxious  are  courts  of  equity  to  do  full  justice 
to  all  parties  interested,  that  they  will  often  reserve  a  portion  of  the 
common  fund  to  satisfy  the  claims  of  persons  who  appear  from  the 
proceedings  to  be  entitled  to  share,  but  who,  by  absence  from  the  lim- 
its of  the  jurisdiction  of  the  court,  or  for  other  good  cause,  have'not 
had  a  convenient  opportunity  of  presenting  their  claims.  Btory,  Eq. 
PI.  101. 

Having  briefly  stated  the  nature  of  a  creditor's  bill,  we  will  proceed 
farther  to  consider  the  position  of  the  stockholder  creditors  before  the 
court,  and  their  right  to  share  in  the  common  fund.  I  am  of  opinion 
that  the  stockholders  who  have  proved  their  claims  before  the  master 
are  not  entitled  to  be  regarded  as  parties  under  the  decree.  To  be- 
come parties  by  simply  proving  their  claims^before  the  master,  their 
rights  must  have  existed  at  the  commencement  of  this  suit,  and  have 
been  represented  by  the  original  plaintiff.  They  cannot  be  considered 
as  thus  represented,  as  at  the  time  of  the  filing  of  the  bill  they  were 
debtors,  and  their  rights  were  inconsistent  with  and  adverse  to  the 
rights  of  the  plaintiff.  In  every  bill  in  equity  parties  having  conflict- 
ing interests  in  the  subject  of  litigation  cannot  rightfully  be  joined 
as  plaintiffs  in  a  suit. 

We  will  consider  the  claims  of  these  stockholder  creditors  from  an- 
other point  of  view.  In  a  creditor's  bill,  every  creditor  who  claims 
to  be  represented  by  the  plaintiff  must  have  such  an  equitable  right 
as  would  have  entitled  him  to  have  commenced  such  suit  at  such 
time.  A  creditor  who  acquires  an  interest  after  the  filing  of  the  bill 
cannot,  by  right  of  representation,  go  before  the  master  and  prove  his 
claim ;  but  the  court,  upon  special  leave  asked,  may  allow  such  cred- 
itor an  opportunity  of  presenting  and  supporting  his  claim,  and  will 
adjust  the  equities  that  may  be  against  him.    The  stockholders  of 
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tbe  bank  entered  into  a  common  undertaking,  with  a  view  to  a  com- 
mon benefit,  and  thereby  incurred  common  liabilities  in  proportion  to 
their  several  interests,  and  one  cannot  properly  obtain  from  another 
an  advantage,  as  each  must  fulfill  bis  obligations  before  a  benefit  can 
be  had.  If  one  seeks  equitable  relief  against  another,  he  must  per- 
form, or  o£Fer  to  perform,  an  equitable  duty  in  relation  to  the  subject- 
matter  in  controversy.  In  this  suit,  in  which  they  insist  that  they 
are  entitled  to  be  considered  as  parties^  relief  was  demanded,  not 
against  their  co-plaintiffs,  but  against  the  defendants,  their  co-stock- 
holders, with  whom  they  were  under  common  and  proportionate  ob- 
ligations to  pay  the  outstanding  bills  of  the  insolvent  bank.  In  a 
court  of  equity  they  cannot  insist  that  the  statute  of  limitations  shall 
bar  the  remedy  of  their  creditors,  and  claim  that  it  shall  not  operate 
against  their  demands.  In  adjusting  equitable  rights,  courts  of  equity 
will  never  allow  the  statute  of  limitations  to  have  a  manifestly  in- 
equitable and  unjust  operation.  As  these  stockholders  were  not  rep- 
resented by  the  plaintiff,  I  am  of  opinion  that  their  rights  as  credit- 
ors did  not  have  relation  to  the  commencement  of  this  suit,  and  the 
statute  of  limitations  was  not  preveqted  from  operating  as  to  their 
claims  presented  to  the  master,  and  proved  since  the  decree.  A<i  I 
am  desirous  of  administering  complete  and  equal  justice  to  all  bill- 
holders,  I  will  not  regard  the  statute  of  limitations  as  a  bar,  but  will 
allow  all  stockholders  to  share,  in  the  distribution  of  the  fund,  where 
the  amount  of  their  proportionate  liability  has  been  paid,  and  where 
they  hold  bills  they  may  claim  as  other  creditors,  after  deducting  the 
assessments  made  against  them  in  the  master's  report. 

The  foregoing  opinion  as  to  the  rights  and  liabilities  of  the  stock- 
holders who  are  creditors,  disposes  of  the  motion  before  us. 

I  have  considered  with  care  the  able  and  elaborate  brief  of  Thomas 
W.  Strange  in  support  of  his  motion,  and  now  decide  that  he  cannot 
share  in  the  fund  in  the  hands  of  the  court  as  administrator  of  Col. 
Bobert  Strange,  as  the  proportionate  liability  of  the  intestate's  estate 
has  not  been  contributed  to  such  fund. 

The  claim  in  behalf  of  the  estate  of  Thomas  H.  Wright,  deceased, 
who  was  a  stockholder,  is  allowed.  The  bills  were  not  in  the  posses- 
sion of  the  intestate  at  the  time  of  his  death,  but  were  subsequently 
received,  in  discharge  of  a  bona  fide  debt,  by  the  administrator  from 
the  executor  of  W.  A.  Wright,  deceased,  who  was  a  stockholder  and 
defendant,  and  paid  the  amount  of  proportionate  liability  as  ascer- 
tained by  the  master. 

Let  an  order  be  drawn  as  above  indicated. 
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SiBLET  and  others  v.  Sihomton,  Ex'x. 
OireuH  Court,  W.  D.  IfortA  Oarolina.    June  Term,  1884. 

1.  EsTATEg  OF  Dbcbdests— CsEDrroBS— Dbvtseb. 

It  U  well  settled  that  the  claims  of  creditors  of  a  deceased  person  must  be 
satisfied  before  a  devisee  can  derive  any  benefit  from  the  bounty  of  the  devisor. 

2.  Same— Creditor's  Bill. 

A  devisee  can ,  by  a  creditor's  bill,  be  charged  with  the  rents  and  profits  of  (he 
property  taken  under  the  will  of  a  decedent. 

In  Equity. 

Jones  <i  Johnston,  for  plaintiffs, 

Thos.  S.  Tucker,  for  defendant. 

Dic£,  J.  This  is  a  creditor's  bill  filed  against  the  defendant,  as 
executrix  and  sole  devisee  under  the  will  of  B.  F.  Simonton,  for  the 
purpose  of  administering  the  assets  of  the  estate  of  the  testator.  Un- 
der previous  orders,  decrees,  and  proceedings,  the  proceeds  arising 
from  the  sale  of  the  personal  property  and  the  lands  have  been  inad- 
equate to  satisfy  the  claims  of  the  plaintiffs.  A  motion  is  now  made, 
after  due  notice,  to  charge  the  defendant,  as  devisee,  with  the  rents 
and  profits  which  she  admits  she  has  received  since  the  death  of  her 
testator.  The  plaintiffs  are  entitled  to  the  relief  they  seek,  as  it  is 
well  settled  that  the  claims  of  creditors  of  a  deceased  person  must  be 
satisfied  before  a  devisee  can  derive  any  benefit  from  the  bounty  of 
the  devisor.  2  Story,  Eq.  1216;  Ad.  Eq.  268.  In  the  case  of 
Washington  t.  Sasser,  6  Ired.  Eq.  336,  the  state  supreme  court  has 
decided  that  when  the  personal  estate  of  a  deceased  debtor  has  been 
exhausted,  and  the  lands  have  also  been  sold,  creditors  whose  debts 
remain  unsatisfied  have  a  right  in  equity  to  have  satisfaction  decreed 
out  of  the  rents  and  profits  derived  from  the  lands  by  the  heirs;  at 
least,  of  so  much  as  remain  in  their  hands  unexpended  by  them  for 
their  maintenance.  This  decision  is  sustained  by  cited  authorities 
in  England  and  this  country,  and  has  been  affirmed  in  Moore  v. 
Shields,  68  N.  G.  827,  and  otber  subsequent  cases. 

I  am  of  opinion  that  the  defendant  is  entitled  to  retain  out  of  such 
rents  and  profits  the  costs  which  she  has  paid  for  proceedings  in  ob- 
taining her  dower,  and  for  the  sums  expended  for  repairs,  taxes,  and 
other  expenses  mentioned  in  her  answer  in  the  motion  before  the 
court. 

An  order  may  be  drawn  in  oonfonm|y  with  this  opinion. 
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In  re  Fbaktzen,  Baokrapt. 

[Circuit  Court,  IT.  D.  lUinoii.    May  3, 1884.) 

Baitescftct— Fbauduucnt  Pkefkbknoe— Kktukh  o»  Tbttst  Fdkds. 

The  motiTes  of  a  bankrupt,  as  well  as  all  the  pecnliar  circumstances  con- 
nected with  the  transaction,  must  be  taken  into  consideration  in  order  to  de- 
termine whether  he  thereby  gave  a  fraudulent  preference  to  one  creditor  over 
others;  and  if  he  believed,  and  such  was  the  fact,  that  money  received  by  him 
from  such  creditor  was  in  the  nature  of  trust  funds,  so  that  it  would  not  create 
the  ordinary  relation  of  debtor  and  creditor  between  the  parties,  but  a  claim 
upon  which  there  was  a  peculiar  and  special  obligation  on  his  part  in  the  na- 
ture of  a  trust  to  settle,  a  settlement  thereof  cannot  be  considered  a  fraudulent 
preference  within  the  meaning  of  the  bankrupt  law. 

Petition  on  Beview  from  the  Distriot  Court. 

Miller,  Lewis  d  Bergen,  for  petitioners. 

Drumhond,  J.  On  the  application  of  the  bankrupt  for  a  discharge, 
objections  were  made  by  one  of  his  creditors  who  had  proved  his 
debt,  and  thereupon  the  case  was  referred  to  the  register  in  bank- 
ruptcy,  with  a  stipulation  that  his  finding  should  be  entered  op  by 
the  distriot  court  as  its  order  in  the  case.  On  an  examination  by  the 
register,  he  found  that  the  objections  were  not  sustained ;  and  au  or« 
der  to  that  effect  being  made  by  the  district  court,  and  that  the  bank- 
rupt  was  entitled  to  bis  discharge,  the  creditor  filed  a  petition  for  re- 
view in  this  court. 

There  were  various  objections  made  in  the  district  court,  but  they 
had  been  reduced  simply  to  this :  that  he  gave  a  fraudulent  prefer- 
ence, contrary  to  the  provisions  of  the  bankrupt  act,  to  one  Julius 
Ablefeldt,  for  the  purpose  of  preventing  his  property  from  coming  to 
the  hands  of  his  assignee,  and  being  distributed  according  to  law  for 
the  payment  of  his  debts.  This  is  the  onljr  allegation  which  this 
court  can  consider. 

There  is  no  doubt  that  the  bankrupt,  for  some  time  before  he  filed 
bis  petition  in  bankruptcy,  was  in  fact  insolvent,  but,  having  made 
a  sale  of  some  property  sometime  previous  to  the  filing  of  his  peti- 
tion, the  eyidence  shows  that,  in  all  probability,  if  the  vendee  had 
complied  with-  the  contract  which  he  made  with  the  bankrupt,  the 
latter  might  not  have  been  insolvent;  in  fact,  the  contract  was  never 
complied  with.  The  circumstances  connected  with  the  alleged  fraud- 
ulent preference  seem  to  be,  in  substance,  as  follows : 

Some  considerable  time  before  the  bankrupt  failed,  Julius  Ahlefeldt  gave 
him  a  draft  for  collection,  amounting  tp  S66.1.8.  It  seems  that  the  bankrupt, 
and  a  partner  with  whom  he  was  doing  business  sometime  before,  bad  been 
in  the  habit  of  receiving  money  as  bankers,  and  that  they  issued  pass-books 
to  their  depositors,  among  whom,  at  the  time,  Ahlefeldt  was  one.  This  busi- 
ness had  all  been  closed  up  long  before  the  failure;  but,  at  the  time  this  draft 
was  given  to  the  bankrupt,  the  amount  was  entered  in  an  old  pass-book  which 
Ahlefeldt  had.  Some  of  the  money  was  paid  to  Ahlefeldt  at  the  time,  and 
some  afterwards.  A  day  or  two  bbfore  the  filing  of  this  petition  in  bank- 
ruptcy, and  after  his  failure,  he  gave  Ahlefelt  orders  on  two  of  his  debtors 
v.20,no.l2— 50 
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for  the  balance  of  what  was  due  to  him  on  this  draft  that  had  thus  been  left 
for  collection.  He  says  that  be  had  indulged  a  hope  all  along,  up  to  a  time 
immmediately  preceding  the  Hling  of  his  petition  in  bankruptcy,  that  the 
party  to  whom  he  had  sold  the  property  already  mentioned  would  be  able  to 
meet  the  obligations  of  his  contract;  and  when  he  ascertained  that  this  could 
not  be  done,  he  at  once  flled  a  petition  in  banlcruptcy.  But  it  must  be  as- 
sumed, I  think,  that,  at  the  time  he  gave  these  orders  to  Ablefeldt,  he  knew, 
or  bad  every  reason  to  believe,  that  be  was  insolvent.  He  bad  told  Ahlefeldt 
that  be  had  failed. 

The  question  is  whether  tliis  was  a  fraudulent  preference  within 
the  meaning  of  the  bankrupt  law.  The  claims  proven  up  against  the 
estate  were  over  $8,000.  1  think  it  must  be  assumed  that,  in  order 
to  BO  constitute  it,  there  must  have  been  an  intention  on  the  part  of 
the  bankrupt  to  give  Ahlefeldt  an  illegal  preference,  or  an  unfair  ad- 
vantage over  his  other  creditors.  In  other  words,  there  must  have 
been  a  wrongful  intent  9n  the  part  of  the  bankrupt.  If,  for  example, 
he  believed,  and  such  was  the  fact,  that  this  was  money  received  by 
him  in  the  nature  of  trust  funds,  so  that  it  would  not  create  the  or- 
dinary relation  of  debtor  and  creditor  between  them,  but  a  claim  upon 
which  there  was  a  peculiar  and  special  obligation  on  his  part,  in  the 
nature  of  a  trust,  to  return  the  money  which  had  thus  been  received 
on  this  draft,  then  it  would  not  be,  I  apprehend,  within  the  meaning 
of  the  bankrupt  law,  a  fraudulent  preference.  The  motives  of  the 
bankrupt,  as  well  as  all  the  peculiar  circumstances  connected  with 
the  transaction,  must  be  taken  into  consideration  in  order  to  deter- 
mine whether  he  was  giving  a  fraudulent  preference.  Now,  the  bank- 
rupt states  expressly  that  he  regarded  this  in  the  nature  of  a  trust 
fnnd.  While  it  may  be  admitted  that  a  banker  on  receiving  deposits 
becomes  a  debtor,  in  the  ordinary  sense  of  the  word,  of  the  depositor, 
still,  this  was  a  special  and  isolated  case,  where  he  was  intrusted  by 
Ablefeldt  with  a  draft,  and  thus  became,  in  one  sense,  his  agent  for 
the  collection  of  this  money,  and  when  he  collected  it,  he  seems  to 
have  so  regarded  himself,  and  to  have  believed  that  it  was  his  duty, 
at  all  events,  acting  for  Ahlefeldt,  to  return  the  money  to  him  which 
he  had  collected  on  this  draft,  and  therefore  it  was  he  felt  it  incom- 
bent  on  him  to  give  him  these  orders  on  persons  who  were  his  debt- 
ors. The  money  was  paid  on  these  orders,  and  so  Ahlefeldt  received 
what  the  bankrupt  had  collected  for  him. 

The  only  portion  of  the  evidence  which  seems  to  militate  against 
this  view  of  the  facts  is  what  is  stated  by  Ahlefeldt,  who,  after  saying 
he  could  not  give  the  words  Frantzen  used,  distinctly,  because  it  was 
near  five  years  since  the  statement  was  made,  adds :  "He  said  to  me 
that  I  had  better  keep  quiet  about  this  business,  because  that  might 
lead  him  and  myself  into  trouble,  and  he  wanted  to  do  the  best  for  me 
he  could."  Now,  clearly,  if  the  bankrupt  meant  at  that  time,  by  doing 
what  be  did,  he  was  giving  to  Ahlefeldt  an  nnjust  and  illegal  advan- 
tage over  his  other  creditors,  then  it  might  be  said  it  would  show  a 
fraudulent  intent ;  but  this,  I  think,  may  be  construed  differently,  ad< 
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nutting  that  the  -^tness  is  not  mistaken  in  the  words  used  by  the 
bankrupt.  He  may  have  thought  and  believed  that  it-was  all  right 
and  jnst,  and  something  which  he  ought  to  do,  and  which  was  not  giv- 
ing an  unfair  advantage  to  Ahlefeldt ;  yet  that  it  might  be  miscon- 
strued by  other  creditors  of  his  who  might  possibly  hear  of  it,  and 
therefore,  on  that  account,  he  wanted  nothing  said  about  it.  It  must 
necessarily  appear,  I  think,  under  the  circumstances  of  this  case,  that 
the  language  used  is  susceptible  only  of  the  construction  that  he  in- 
tended to  do  something  that  he  believed  to  be  wrong,  and  contrary  to 
the  principles  of  justice  and  equity.  It  may  be  admitted  that  the  case 
is  not  free  from  difficulty,  and  while  it  is  insisted  that  the  amount 
involved  ought  not  to  make  any  difference,  still  it  is  impossible  for 
the  court  to  disregard  the  fact  that  the  only  creditor  who  files  the  pe- 
tition reviewed  in  this  case  is  one  whose  claim  amounts  to  $57.70, 
and  that  the  only  amount  which  was  paid  to  Ahlefeldt,  immediately 
preceding  the  filing  of  the  petition  in  bankruptcy  and  after  he  bad 
failed,  was  $34.20. 

On  the  whole,  I  feel  inclined,  I  admit  with  some  hesitation,  to  affirm 
the  ruling  of  the  distribt  court. 


Dbndbl  v.  Suttok,  Assignee  of  Craig,  Bankrupt. 
Idreuit  Court,  S.  D.  Ittinoi*.    1884.) 

BAWmtUPl'CT — MOHTGAGK — HOMEBTBAS — FORECLOSOBB — DEFENDANT. 

If  a  mortgage  is  executed  by  one  who  afterwards  becomes  bankrupt,  and  in 
his  schedule  states  the  premiavs  to  be  his  homestead,  the  mortgagor  must  be 
made  a  parly  defendant  in  the  foreclosure  proceedings,  and  cannot  be  made  to 
appear  by  his  assignee  unless  the  mortgage  of  the  homestead  iraa  aclcnowledged 
according  to  the  siatute  of  Illinois  providing  for  the  acknowledgment  of  mort- 
gages of  homestead. 

Appeal  from  District  Court. 

Dbumhond  J.  The  leading  facts  in  this  case  are  that  the  bank- 
rupt mortgaged  to  Dendel  a  lot  of  land  in  Jacksonville,  which  was 
.his  homestead;  that  the  acknowledgment  did  not  contain  a  relin- 
quishment of  the  homestead  right,  as  was  required  by  the  statute. 
After  having  made  this  mortgage,  be  filed  a  voluntary  petition  in 
bankruptcy  and  was  declared  a  bankrupt.  In  his  schedule  he  said 
that  he  had  a  homestead  right  in  this  lot  of  land  in  Jacksonville. 
The  bankrupt  case  went  on  in  the  usual  manner,  and  an  assignee 
was  appointed.  Dendel,  the  mortgagee,  afterwards  filed  a  bill  in  the 
district  court  to  foreclose  the  mortgage,  and  made  Sutton,  the  assignee, 
and  the  wife  of  Craig,  who  was  also  a  party  to  the  mortgage,  parties 
to  the  bill,  but  did  not  make  the  bankrupt  a  party,  unless  he  became 
such  through  his  assignee.     A  default  was  rendered  in  the  case 
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against  the  defendants,  and  a  sale  made  of  the  property,  and  Dendel 
became  a  purchaser.  There  was  nothing  said  in  the  bill  or  in  the 
decree  about  the  right  of  homestead  of  Craig  in  the  property.  The 
time  for  the  redemption  from  the  sale  having  expired,  a  deed  was 
made  to  Dendel,  the  purchaser  under  the  sale,  and  then  he  applied 
to  the  district  court  for  a  writ  of  assistance  to  dispossess  Craig  from 
the  property,  which  the  court  refused  to  allow,  and  from  the  order 
refusing  the  writ  Dendel  has  appealed  to  this  court. 

I  think  the  decision  of  the  district  court  was  right.  Under  the 
conceded  facts  of  the  case,  the  bankrupt  had  a  homestead  in  the  prop- 
erty. The  mortgage  not  being  acknowledged  in  conformity  with  the 
statute,  the  foreclosure  proceedings  and  sale  did  not  divest  him  of 
this  right.  That  was  an  independent  proceeding  not  connected  with 
the  proceedings  in  bankruptcy.  The  bankrupt  law  did  not  destroy 
the  homestead  right.  The  fact  that  neither  the  bankrupt  nor  the  as- 
signee  interposed  to  the  proceedings  of  foreclosure  the  homestead 
right,  did  not  deprive  the  bankrupt  of  the  right.  If  the  bankrupt  as 
to  that  interest  was  independent,  as  he  clearly  was,  of  the  assignee 
in  bankruptcy,  then  he  should  have  been  made  a  party  in  order  to 
affect  his  interest;  and  it  can  hardly  be  assumed  that  it  was  the  duty 
of  the  assignee  to  bring  before  the  court  the  right  of  the  bankrupt  in 
property  with  which  he,  the  assignee,  had  no  connection.  It  seems 
clear  that  the  act  of  congress  reserving  the  interest  of  the  bankrupt 
in  the  property  means,  when  it  refers  to  1871,  the  amount  or  value 
of  that  interest.  So  that  I  think  the  decree  of  the  district  court  was 
correct,  and  it  will  be  affirmed. 


Hall  and  others  v.  Stesn  and  others. 

(Oireuit  Court,  8.  D.  Jfeu  York.    July  10, 1884.) 

Pateht  Mibbors— Meabitre  of  DiJf  aobs. 

The  defendants,  retail  dealers  In  fancy  articles,  had  supplied  themselves,  up 
to  a  certain  time,  with  a  style  of  mirror  of  wliicb  the  complainants  had  a  mo- 
nopoly in  the  United  States,  by  purchasing  the  mirrors  of  complainants :  they 
then  began  to  import  a  like  sort  from  Europe  and  sell  them  at  a  figure  belo-vir 
complainants' price.  They  sold  them  at  a  loss.  £«2d  that,  in  estimating  com- ' 
plaiuants'  damages,  the  measure  should  be  the  profits  they  wonld  have  made  on 
the  trade  which  defendants  diverted.  The  sales  made  by  defendants  are  not 
the  criterion  of  complainants'  loss,  because  it  cannot  be  legitimately  inferred, 
under  the  particular  circumstances,  that  the  complainants  would  have  sold  as 
many  mirrors  as  the  defendants  sold. 

In  Equity. 

Edmund  Wetmore,  for  complamants. 
Delos  MeCurdy,  for  defendants. 

Wallace,  J. ,  The  proofs  in  this  accounting  do  not  show  that  the 
complainants  lost  the  sale  of  their  patented  mirrors  to  the  extent  that 
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Bimilar  mirrors  were  sold  by  the  defendants.  Both  parties  were  mer- 
chants in  the  city  of  New  York.  The  complainants  sold  the  mirrors 
mainly  to  retailers  in  that  city.  The  defendants  were  retailers  of 
general  fancy  goods.  Up  to  the  time  when  the  defendants  began  to 
import  mirrors  and  compete  in  the  retail  trade  with  complainants' 
customers,  they  had  bought  exclusively  of  the  complainants,  and  their 
purchases  were  from  $1,000  to  $1,200  annually.  They  imported 
similar  mirrors  at  a  cost  much  below  the  price  the  complainants  had 
charged  for  them,  and  sold  them  at  greatly  reduced  prices  to  their 
customers,  and  sold  three  times  as  many  as  they  had  formerly  sold 
during  the  same  period  of  time.  They  made  no  profits  on  these 
sales,  but  sold  at  a  loss.  The  proofs  show  that  complainants  would 
have  bad  a  moaopoly  of  the  sale  of  the  mirrors  in  the  United  States 
during  the  period  covered  by  the  accounting  if  they  had  not  been 
interfered  with  by  the  defendants ;  and  that  the  defendants,  by  their 
conduct  in  importing  similar  mirrors  and  selling  them  at  retail  at 
a  reduced  price  in  the  same  market,  prevented  sales  which  com- 
plainants would  otherwise  have  made  to  other  retailers.  The  dam- 
ages to  which  complainants  are  entitled  is  the  loss  which  they  sus- 
tained by  the  diversion  of  trade  which  they  would  have  enjoyed  if  the 
defendants  had  not  supplanted  them  in  the  market,  and  their  conse- 
quent loss  of  profit  on  such  trade.  The  master  has  awarded  them 
damages  on  the  theory  that  they  lost  the  sale  of  all  the  mirrors  im- 
ported and  sold  by  the  defendants  during  the  period  U^  question.  The 
proofs  do  not  justify  this  conclusion. 

The  question  is  not  what  speculatively  the  complainants  may  have 
lost,  but  what  they  actually  did  lose.  If  the  defendants  had  not  sold  the 
patented  mirrors  to  their  customers,  it  does  not  follow  that  the  com- 
plainants would  have  sold  them  to  the  same  customers  or  to  retail 
merchants.  Seymour  v.  McCormick,  16  How.  480.  If  it  had  been 
shown  that  the  ordinary  sales  of  the  complainants  for  the  same  market 
fell  off  during  the  period  of  the  defendants'  sales  in  an  amount  equal 
to,  or  even  approximating  reasonably  to,  the  amount  of  the  defendant's 
sales,  the  master's  findings  could  be  approved.  Hostetter  v.  Vowinkle, 
1  Dill.  329.  But  the  proofs  do  not  furnish  satisfactory  dato  from 
which  to  estimate  the  extent  of  the  diversion  of  the  complainants' 
trade  in  the  mirrors,  although  enough  appears  to  indicate  that  their 
sales  fell  off  to  the  extent  of  the  usual  purchases  of  the  defendants. 
The  competition  of  the  defendants  had  ceased  so  recently  at  the  time 
of  the  accounting  that  the  effect  upon  complainants'  sales  afterwards 
could  not  be  satisfactorily  established.  For  aught  that  appears,  the 
defendants  created  a  market  by  their  own  enterprise,  and  by  selling 
the  mirrors  at  a  reduced  price,  that  otherwise  would  not  have  existed. 

It  cannot  be  legitimately  inferred  that  the  defendants  would  have 
sold  the  same  number  of  mirrors  if  they  had  maintained  the  higher 
price ;  on  the  contrary,  it  is  fair  to  presume  that  the  usual  law  of  trade 
operated,  and  that  the  reduction  in  price  attracted  purchasers  and  in- 
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creased  the  number  of  sales.  Especially  is  this  so  in  view  of  the  fact 
that^be  defendants  sold  two  or  three  times  as  many  mirrors  annually 
aher  they  reduced  the  price  as  they  had  sold  before. 

The  remarks  of  Johnson,  J.,  in  Burek  v.  Inphaueser,  14  Blatchf.  21, 
are  applicable : 

"It  was  not  made  to  appear  that  the  plaintiff  could  have  sold  his  watchea 
to  the  persons  who  purchased  from  the  defendants.  •  •  •  It  cannot  be 
known  that  those  who  bought  the  infringing  article  would  have  bought  the 
plaintiff's  watches  under  any  circumstances.  The  difference  in  structure  aa 
well  as  the  difference  in  price  enters  into  tliat  question,  and  no  means  ate 
afforded  for  determining  it. " 

It  may  be  reasonably  assumed,  in  view  of  the  steady  demand  in  the 
market  for  these  mirrors  at  the  original  price,  and  in  view  of  the  exi- 
gencies of  the  defendants'  trade  as  dealers  in  general  articles  of  this 
description,  that  the  defendants  would  have  continued  to  deal  in  them 
as  they  had  been  accustomed  to,  and  the  amount  of  their  annual  pur- 
chases of  the  complainants  in  the  past  might  stand  as  a  fair  criterion 
of  their  probable  purchases  in  the  future  if  they  bad  not  supplied 
themselves  from  other  sources.  Upon  this  basis,  as  the  complain- 
ants' sales  fell  off  to  the'  extent  substantially  of  the  former  purchases 
of  the  defendants,  they  are  entitled  to  damages  for  the  loss  of  profits 
which  would  have  accrued  to  them  upon  sales  which  they  would  have 
made  to  the  defendants.  The  sum  allowed  by  the  master  is  far  in 
excess  of  such  profits. 

As  a  sufficient  time  has  now  elapsed  to  ascertain  to  what  extent 
the  ceasing  of  the  defendants'  competition  increased  the  subsequent 
sales  of  the  complainants,  an  element  in  the  computation  which  was 
wanting  at  the  time  of  the  accounting  may  now  be  supplied.  The 
case  will  be  sent  back  to  the  master,  with  leave  to  the  parties  to  re- 
open the  proofs. 

The  exceptions  are  sustained. 


Shaw  v.  SouiiE  and  others. 
(Circuit  UouTt,  D.  Vermont.    July  10,  1884.) 

Patert  Law— AssroNMENT— Alleged  FuAm) 

An  inventor  wishins;  to  astsign  and  receive  royalties  upon  a  patent  for  im- 
provements in  window-curtain  fixtures,  for  which  he  had  spphed,  mentioned 
as  an  inducement  a  wci£;hted  stick  to  be  a  fenture  in  the  patent,  witlioui  say- 
ing thai  a  third  party  had  a  patent  covering  the  same.  The  assignment  being 
made,  and  the  patent  obtained,  without  covering  ihe  stick,  however,  except  in 
combination,  after  the  assignee  has  manufactured  under  the  patent  and  paid 
royalties,  and  after  the  other  man's  patent  of  the  stick  has  been  adjudged  in- 
valid through  the  efforts  of  the  assignor,  the  assignee  cannot  escape  liability 
for  arrears  on  the  plea  of  fraud. 

Same— Qdabanty. 

No  guaranty  of  title  is  binding  against  the  setting  up  of  invalid  dauos. 
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Beferee's  Beport. 

Jas.  D.  Denison,  for  pUintiff. 

Ouy  C.  NobU,  for  defendant. 

WhbeiiEb,  J.  According  to  ^he  referee's  report,  the  plaintiff  repre- 
sented to  the  defendants  that  his  invention  of  improvements  in  onr- 
-tain  fixtures,  for  which  he  had  applied  for  a  patent,  covered  a  weighted 
stick,  to  induce  them  to  take  an  assignment  of  the  patent,  manafao- 
ture  under  it,  and  pay  hnn  a  royalty;  and  did  not  inform  them  that 
one  Knapp  bad  a  patent  purporting  to  cover  the  stick,  which  he  knew, 
and  which,  if  disclosed,  would  prevent  the  arrangement.  The  plain- 
tiff's patent,  when  obtained,  did  not  cover  the  weighted  stick  itself, 
hut  only  the  combination  of  it  with  other  parts,  and  Enapp's  patent 
appears  to  be,  and  has  been  adjudged  to  be,  invalid  as  to  that  part. 
Kntipp  T.  Shaw,  15  Fed.  Bbp.  115.  The  defendants  took  an  assign- 
ment of  the  patent,  covenanted  to  manufacture  under  it  and  pay  a 
royalty  to  the  plaintiff,  did  manufacture,  and  have  been  defended  by 
the  plaintiff  against  Knapp's  patent,  and  have  paid  the  royalties  stip- 
ulated  for,  except  an  arrear  for  which  this  suit  is  brought. 

The  question  now  is  whetl\,er  the  misrepresentation  and  conceal- 
ment as  to  the  weighted  stick  constitute  a  defense  to  this  suit  for  this 
arrear.  It  is  quite  clear  that  the  defendants  could  not,  after  manu- 
facture and  sale  under  the  patent,  rescind  the  contract,  and  treat  it, 
and  have  it  treated,  as  void,  on  any  ground  of  fraud  in  its  making. 
They  had  proceeded  upon  it  so  far  as  to  affirm  it;  and  it  is  not  ar- 
gued but  that  they  had.  The  question  is  therefore  narrowed  down  to 
whether  they  are  entitled  to  damages  arising  out  of  the  making  of  the 
contract  which  should  be  applied  by  way  of  recoupment  to  meet  the 
sum  due.  The  case  does  not  show  but  that  the  defendants  have  en- 
joyed as  much,  nor  but  that  the  patent  was  worth  as  much,  as  if  it 
.had  covered  the  weighted  stick  by  itself.  They  have  suffered  noth- 
ing, so  far  as  appears,  except  through  Enapp's  patent  purporting  to 
cover  it,  and  Enapp's  claim  that  his  patent  was  valid  to  cover  it. 
Had  the  plaintiff's  patent  covered  it,  Enapp's  claim  might  not  have 
been  prevented;  and  whether  it  would  or  not,  under  his  repftsenta- 
tion  and  the  assignment  of  the  patent  he  would  have  been  bound  to 
defend  it  only  against  lawful  claims. 

No  guaranty  of  title  is  binding  against  the  setting  op  of  unfounded 
claims.  Underwood  v.  Birchard,  47  Vt.  307.  There  is  nothing,  there- 
fore, to  show  that  the  defendants  have  any  claim  for  damages  grow- 
ing out  of  the  transaction  which  could  be  applied  if  ascertained ;  and, 
further,  no  amount  of  damages  is  found,  nor  basis  for  ascertaining 
them  is  stated.     The  plaintiff  is  therefore  entitled  to  judgment. 

Judgment  on  report  for  plaintiff;  damages,  $732.90. 
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IiAOD,  as  Trustee,  etc.,  t;.  MiliiS  and  others. 
{Oircuit  (hurt,  S.  D.  Ifeu  Fork.    July  6, 1884) 

1.  PKKPBTITITIES— REALTT — PSBaOKALTT. 

The  laws  of  New  York  prohibit  the  suspension  of  the  power  of  alienation  of 
both  real  and  personal  property  by  any  limitation  or  condition  wliaterer  for  a 
longer  period  than  during  the  couUnuatioa  and  until  the  termination  of  not 
more  than  two  lives  in  being. 

2.  Bamk— "Power  o»  Alienation" — "U'sq.vu.iftD  Ownership." 

The  statutes  of  New  York  use  the  term  "power  of  alienation "  In  reference 
to  real  estate,  and  "  unqualifled  ownership  "  in  reference  to  personal  property, 
in  prohibiting  perpetuities,  but  the  meaning  of  the  terms  is  ^nonomoos. 

3.  Same— Personal  Pbopebtt. 

The  prohibition  upon  suspending  the  absolute  ownership  of  personal  prop- 
erty for  a  longer  period  than  during  two  lives  in  being  is  directed  to  the  accu- 
mulation of  interest  and  income  upon  trusts  in  expectancy,  and  does  not  apply 
where  all  the  eeiiui  que  trust  are  in  being  and  may  lawfully  join  with  the  trustee 
in  an  alienation  of  the  property. 

4.  Baxb — Patent— TBtTSTBB — Resuke  of  Facts. 

If  two  parties,  one  having  exclusive  patent-rights  in  certain  territory,  the 
other  similar  rights  in  certain  other  territory,  and  the  two  jointly  as  to  still 
other  territory,  join  in  an  instrument  giving  a  third  party  the  sole  powers  (1) 
to  convey  rignts,  etc.,  in  states  and  territories,  with  certain  exceptions ;  (2)  to 
do  likewise  as  to  the  excepted  states  and  territories;  (3)  to  collect  money  and 
royalties :  and  (4)  to  bring  certain  suits  at  request  of  either  party, — all  under 
certain  restrictions  and  in  trust  for  the  benefit  of  the  owners,  the  trust  to  con- 
tinue for  the  unexpired  term  of  the  letters  patent, — the  legal  effect  of  such  an 
instrument  is  to  make  the  assignee  an  agent  to  carry  out  the  joint  instructions  of 
the  makers,  so  that  it  may  be  out  of  the  power  of  either  of  the  two  to  injure  or 
be  injured  by  the  other  or  his  representatives  after  his  death;  and  the  statutes 
prohibiting  perpetuities  have  no  application,  as  no  person  has  any  interest  in 
the  trust,  present  or  in  expectancy,  except  the  persons  who  create  it  for  their 
own  benefit. 

In  Equity. 

Rodman  d  Adams,  for  complainant. 

Bartlett,  WiUon  dk  Hayden,  for  defendants. 

Wallace,  J.  At  the  bearing  of  this  cause  the  qaestion  was  reserved 
for  further  consideration  whether  the  complainant  acquired  title  to 
the  lediferB  patent  granted  to  Clements  &  Fowler  under  the  trust  as- 
signment to  him  executed  by  the  owners  of  the  patents. 

It  is  insisted  for  the  defendants  that  the  trust  estate  created  by  the 
assignment  is  void  because  the  absolute  ownership  of  the  patent  is 
suspended  for  a  longer  period  than  two  lives  in  being,  and  as  the 
main  intent  and  object  of  the  assignment  is  thus  to  suspend  illegally 
the  power  of  alienation,  the  assignment  is  inoperative.  If  no  efficacy 
can  be  given  to  the  assignment  without  sanctioning  a  prohibited  trust, 
the  complainant's  title  is  null. 

As  the  trust  was  created  and  its  pbj'ects  are  to  be  carried  out  in 
this  state,  the  defendants'  position  that  the  validity  of  the  transfer  is 
to  be  tested  by  the  rules  of  the  local  law  is  correct.  The  laws  of  this 
state  prohibit  the  suspension  of  the  power  of  alienation  of  both  real 
and  personal  property  by  any  limitation  or  condition  whatever  for  a 
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longer  period  than  during  the  continaanoe  and  until  the  termination 
of  not  more  than  two  lives  in  being.  The  statates  use  the  term 
"power  of  alienation"  in  reference  to  real  estate,  and  "anqaalified 
ownership"  in  reference  to  personal  property,  in  prohibiting  perpetu- 
ities, bat  the  meaning  of  the  terms  is  synonymous.  Oott  v.  Cook,  7 
Paige,  642;  Everitt  v.  Everitt,  29  N.  Y.  71. 

The  trust  assignment  by  which  the  letters  patent  were  transferred 
to  the  complainant  is  an  indenture,  by  thO'terms  of  which  Fowler  & 
Barrows,  as  parties  of  the  first  part,  sell  and  assign  to  the  complain- 
ant, as  party  of  the  second  part,  all  their  interests  in  the  patent,  to 
be  held  and  owned  by  him,  not  for  his  own  benefit,  but  as  trustee  upon 
oertain  enumerated  trusts.  These  trusts  may  be  summarized  as  fol- 
lows :  (1)  To  sell  rights  and  grant  Koenses  in  and  under  the  patent 
for  any  state  or  territory,  (excepting  certain  specified  states,)  upon  any 
bona  fide  application  made  to  him  therefor,  at  a  price  equal  to  $1.50 
for  each  1,000  inhabitants  of  the  state  or  territory,  according  to  the 
last  official  census  of  the  United  States;  (2)  to  sell  rights  and  grant 
licenses  for  all  the  excepted  states  upon  the  joint  request  of  the  par- 
ties of  the  first  part,  and  upon  such  terms  as  they  signify;  (3)  to  col- 
lect all  moneys  and  royalties  accruing  from  sales  and  licenses,  and 
at  stated  times  divide  the  same,  after  paying  disbursements  and  com- 
missions, into  two  equal  parts,  and  pay  over  one  part  to  Fowler,  or 
his  executors,  administrators,  or  assigns,  and  the  other  part  to  Bur- 
rows, or  bis  executors,  administrators,  or  assigns;  (4)  upon  the  re- 
quest of  either  of  the  first  parties,  but  not  otherwise,  to  institute, 
«arry  on,  and  defend  suits  and  proceedings  to  protect  the  patent  and 
the  interests  vested  in  him,  or  to  enforce  or  annul  any  license  or  sale. 
By  further  conditions  of  the  instrument  the  parties  provide  for  the 
selection  of  a  successor  in  the  trust  to  the  complainant  in  case  of  his 
resignation  or  death ;  the  first  parties  covenant  to  save  the  second 
party  and  his  successors  harmless  from  all  loss  and  liability  by  reason 
of  the  execution  of  the  trust;  and  the  second  party  covenants  to  faith- 
fully discharge  the  duties  of  the  trust.  The  instrument  also  provides 
for  the  continuance  of  the  trust  daring  the  unexpired  term  of  the  let- 
ters patent;  and  each  of  the  parties  of  the  first  part  covenants  that 
before  he  sells  the  rights  and  interest  which  he  has  in  the  trust  created 
by  the  instrument,  he  will  offer  the  same  to  the  othfer,  his  executors 
or  administrators,  upon  the  terms  upon  which 'he  proposes  to  sell. 

From  the  recitals  in  the  instrument  it  appears  that  Fowler  owned 
the  exclusive  interest  in  the  patent  for  certain  territory,  and  Burrows 
owned  the  exclusive  interest  for  certain  other  territory,  while  as  to 
still  other  territory  they  were  joint  owners;  and,  upon  reading  the 
whole  instrument,  it  is  quite  apparent  that  it  was  designed  to  restrict 
the  power  of  either  to  deal  with  his  exclusive  interests  to  the  preju- 
dice of  the  other,  and  to  affect  a  community  of  interest  in  the  whole 
property.  With  this  view  a  third  person  was  selected  as  trustee  and 
invested  with  the  title  of  each,  for  the  joint  use  and  benefit  of  both. 
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Each  pat  it  beyond  his  power  to  sell  nghta  or  grant  licenses  in  bis 
own  territory,  bat  authorized  the  trustee  to  do  so  on  speoiiied  terms, 
while  in  the  territory  which  they  owned  jointly  the  trustee  was  au* 
thorized  to  sell  rights  and  grant  licenses  only  upon  their  joint  request. 
The  legal  effect  of  the  instrument  was  to  make  complainant  their 
agent,  his  powers  being  coupled  with  an  interest  to  carry  out  their 
joint  instructions.  Borne  of  these  instructions  were  given  in  advance, 
so  that  neither  one  of  the-  parties  could  revoke  them,  and  as  to  these 
he  had  full  power  to  act.  Others  were  reserved,  and  as  te  these  he 
was  only  to  act  upon  their  joint  request.  The  instrument  is  undoubt- 
edly effectual  to  prevent  either  of  the  parties  of  the  first  part  from 
transferring  any  interest  in  the  legal  title  to  the  patent  daring  the 
unexpired  term  of  the  patent  to  third  persons,  and  in  the  event  of  the 
death  of  either  party  to  prevent  his  legal  representatives  from. doing 
so;  and  to  this  extent  it  operates  to  suspend  the  power  of  alienation 
for  a  period  longer  than  the  two  lives  of  the  parties  who  created  the 
trust. 

Sach  a  restriction  upon  the  right  of  the  joint  owners  to  deal  with 
their  property  is  not  objectionable,  and  the  statutes  prohibiting  per- 
petuities  have  no  application  to  the  case.  These  statutes,  which  add 
some  qualifications  to  the  rule  at  common  law,  relate  only  to  future 
estates.  The  prohibition  upon  suspending  the  absolute  ownership  of 
personal  property  for  a  longer  period  than  during  two  lives  in  being 
is  directed  to  the  accumulation  of  interest  and  income  upon  trusts 
in  expectancy.  The  power  of  alienation  can  only  be  suspended  when 
there  are  no  persons  in  being  by  whom  an  absolute  title  to  the  prop- 
erty  can  be  transferred.  It  is  suspended  when  it  cannot  be -exercised. 
It  may  be  suspended  by  the  creation  of  future  contingent  estates, 
which  are  not  to  vest  within  the  prescribed  period,  or  by  the  creation 
of  a  trust  for  beneficiaries  who  cannot  join  with  the  trustee  in  a  con- 
veyance which  will  not  be  in  contravention  of  the  trust.  But  unless  a 
future  estate,  contingent  or  in  trust,  is  created,  the  power  of  aliena- 
tion is  not  suspended,  because  an  unqualified  title  can  be'  transferred 
at  any  time  when  the  parties  in  being  choose  to  join  in  a  conveyance 
of  their  several  legal  or  equitable  interests.  No  such  estate  was  cre- 
ated here  by  the  trust  agreement,  because  no  person  had  any  interest 
in  the  trust,  present  or  expectant,  except  the  persons  who  created  it 
for  their  own  benefit.  It  is  competent  for  them  at  any  time  to  join 
with  the  trustee  and  make  a  valid  transfer  of  the  whole  property  in  the 
patent.  Moreover,  the  trustee  is  merely  their  agent  to  carry  out  their 
joint-instructions,  and  upon  tendering  him  any  commissions  to  which 
he  may  be  entitled,  Fowler  &  Burrows  can  at  any  time  revoke  his 
powers,  so  far  as  they  have  not  been  exeented,  tod  insist  upon  a  trans- 
fer of  the  legal  title  to  the  patent. 

A  decree  is  ordered  for  complainant. 
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Httssbt  Manuf'o  Go.  v.  Dkebino  and  others. 

{Cireuit  Court,  W.  D.  Penntylwinia.    June  23, 1884.) 

1,  FOBEIGN  COBPOBATION— PaNSBrLVAaiA  Btatdtb— Sbrticb  oir  Prockss. 

Under  the  statutes  of  Pennsylvania  a  foreign  corporation  which  transacts 
business  in  that  state  through  its  authorized  agents  is  amenable  to  suit  there, 
and  service  of  process  upon  said  agents  is  good  service  upon  it. 
a.  Patents  fob  Invkntfons — Pdbuo  AcQaiEsosircB — Injitnction. 

When  an  invention  is  both  new  and  useful,  the  want  of  pnblio  acqutescenoe 
cannot  nvail  infringing  parties  to  defeat  a  motion  for  a  prolimiaary  injunction. 
3.  Same— Inprinqemknt— Patents  Nos,  233,035  akd  2!)3,249. 

Letters  patent  Nos.  233,035  and  295,249,  granted  October  5, 1880,  and  May  6, 
1884,  to  Bpliraiin  Smith,  construed,  sudtaiaed,  and  heid  to  be  infringed. 

In  Equity.     Sur  motion  for  a  prelimiQary  injunction. 

George  Harding  and  Francis  T.  Chambers,  for  complainants. 

West  dt  Bond,  for  defendants. 

AcBESON,  J.  Although  the  defendant  William  Deering  St,  Go.  is  a 
corporation  of  the  state  of  Illinois,  it  yet  appears  that  it  has  estab> 
lished  a  business  agency  at  Allegheny  city,  in  the  state  of  Pennsyl- 
vania, for  the  sale  of  its  manufactures.  The  written  contract  between 
the  corporation  and  White  &  Wallace,  the  resident  defendants,  ex- 
pressly creates  the  latter  the  "agents"  of  the  former.  By  the  terms 
of  their  employment  White  &  Wallace  are  not  mere  factors,  but  agents 
to  represent  and  act  for  the  corporation.  It  is  quite  plain  that  under 
the  statutes  of  Pennsylvania,  as  authoritatively  expounded,  the  corpo- 
ration transacts  business  within  this  state  and  is  amenable  to  suit 
here,  and  that  service  of  process  upon  its  said  agents  is  a  good  service 
/Tit)on  it.  Act  of  April  8, 1851,  §  6,  Pamph.  Laws,  354;  Act  of  March 
21. 1849,  §  3,  Pamph.  Laws,  216;  Hagerman  v.  Empire  Slate  Co.  97 
Pa.  St.  534;  Ex  parte  Schollenberger,  96  U.  S.  369. 

The  bill  charges  the  defendants  with  the  infringement  of  two  letters 
patent  for  improvements  in  mowing-machines,  issued  to  Epbraim 
Smith,  respectively  numbered  233,035  and  293,249,  and  dated  Oc- 
tober 5,  1880,  and  May  6,  1884,  of  which  patents  the  plaintiffs  are 
the  assignees.  The  invention  embraced  in  the  second  and  third 
claims  of  the  patent  of  1880  consists  in  a  lever  mounted  on  the  binge- 
bar,  arranged  in  combination  with  a  finger-bar,  the  lifting-chain  hav- 
ing a  yielding  support,  and  mechanism  for  adjusting  the  chain  and 
securing  it  in  any  desired  position,  whereby  the  weight  of  the  iinger- 
bar  is  partly  sustained,  and  its  outer  end  counterbalanced  when  the 
machine  is  in  operation;  and  the  combination  of  the  lifting-chain,  a 
spring-sheave,  lever,  and  finger-bar  operating  together,  whereby  the 
action  of  the  spring-sheave  is  constant  ,upon  the  finger-bar  through 
the  said  lever.  The  invention  covered  by  the  Smith  patent  of  1884 
(which  is  capable  of  conjoint  use  with  the  invention  of  1880)  is  de- 
signed to  promote  the  successful  use  of  finger-bars  and  cutter-bars  of 
extraordinary  length,  by.  making  the  finger-bar  with  a  slight  down- 
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ward  curvatnre  In  the  middle  safficient  to  make  the  finger-bar  straight 
when  it  is  sustained  at  its  inner  end  ready  for  operation;  thus  obvi- 
ating  a  difficulty  which  arose  from  the  springing  and  onrving  upward 
of  the  finger-bar  in  the  middle  by  its  unsupported  weight,  and  that  of 
the  outter-bar  mounted  thereon,  so  that  the  ontter-bar  wonld  bend 
downward  at  the  outer  end,  and  not  work  freely  in  its  guards  or  ways. 

Now,  it  is  certainly  true,  as  appears  from  the  numerous  patents 
which  the  defendants  produce,  that  many  devices  have  been  contrived 
to  overcome  the  serious  imperfection  existing  in  mowing-machines,  by 
reason  of  the  cutter-bar  and  attached  mechanism  resting  on  the  ground 
at  th&  one  side  of  the  machine,  thus  causing  side  draught,  and  increas- 
ing the  draught  upon  the  team  by  the  friction  of  the  cutter-bar  upon 
the  ground.  But  the  evidence  adduced — a  most  important  part  of 
which  is  found  in  the  defendants'  own  circular,  extolling  the  excel- 
lencies of  the  Deering  Giant  mower,  the  machine  complained  of  as 
infringing — satisfies  me  that  no  practical  mechanism  to  overcome 
these  evils,  especially  where  the  cutter-bar  proposed  to  be  used  is  six 
or  seven  feet  long,  was  devised  until  Smith's  invention  of  1880.  A 
patient  study  of  the  prior  patents  has  brought  me  to  the  conclusion 
that  neither  of  his  inventions  was  anticipated  by  any  of  them.  And 
while  he  was  by  no  means  a  pioneer  in  this  field  of  invention,  he  is 
fairly  entitled  to  claim  the  merit  of  successfully  overcoming  a  long- 
felt  difficulty  by  operative  devices  securing  the  desired  results. 

It  only  remains,  then,  to  determine  whether  the  defendants'  machine 
embodies  Smith's  invention.  Undoubtedly,  some  differences  of  mech- 
anism between  the  Deering  Giant  mower  and  the  plaintiff's  machine 
are  observable.  The  Giant  mower  does  not  have  a  spring-sheave,  but^ 
in  lieu  thereof,  and  as  a  mechanical  equivalent,  it  has  a  long,  straight 
spring  secured  to  the  frame  of  the  machine.  Again,  in  the  Smiith 
machine  there  is  but  a  single  chain,  which  is  connected  at  one  end  to 
the  lifting  lever,  and  at  the  other  to  the  lever  mounted  on  the  hinge- 
bar,  whereas,  in  the  Giant  mower,  the  defendants  employ  two  inde- 
pendent chains.  One  of  them  is  the  lifting  chain,  which  is  attached 
directly  to  the  hinge-bar,  and  has  no  yielding  support  nor  mechanism 
for  adjusting  and  securing  it  in  any  desired  position.  The  other  of 
these  chains,  however,  is  connected  at  one  end  with  the  lever  mounted 
on  the  hinge-bar,  and  at  the  other  end  to  the  straight  spring,  and  it 
possesses  both  a  yielding  support  and  provision  for  adjusting  and  se- 
curing it  in  the  desired  position.  The  differences  in  the  devices  above 
alluded  to,  in  my  judgment,  are  formal  merely,  and  my  conclusion  is 
that,  substantially  and  for  all  practical  purposes,  the  Giant  mower 
embodies  Smith  invention,  as  shown  and  claimed  in  the  second  and 
third  claims  of  his  patent  of  1880. 

That  the  finger-bar  in  the  defendants'  machine  has  the  downward 
middle  curvature  described  in  Smith's  patent  of  1884,  and  embraced  in 
the  first  three  claims  thereof,  is  not  seriously  controverted.  As  we 
have  already  seen,  this  invention  is  both  new  and  useful.    Therefore. 
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ihe  want  of  public  aoqaiescepoe  oannot  avail  infringing  parties ;  and, 
indeed,  in  such  a  ease  as  this,  it  ia  a  matter  of  no  moment  whatever. 
A  preliminary  injunction,  as  moved  for,  mast  issue;  and  it  is  so 
ordered. 


The  Delawabe. 
[Cflrevtt  Court,  8.  D.  New  York.    July  1, 1884.) 

1.  Abmikaltt— Boat  nr  Tow— Coixibion— Tno— NBauoBKCB— Prksumptiow. 

A  boat  in  tow  beiDg  powerless  to  help  herself  and  wholly  under  the  control 
of  the  tug,  if  it  is  brought  into  a  collision,  the  occurrence  presents  an  infer- 
ence of  negligence  on  the  part  of  the  tug. 

2.  Same— Facts  of  thb  Oasb. 

The  facts  in  the  case  of  a  powerful  tug  with  a  tow  of  29  canal-boats,  endeav- 
oring to  meet  the  tide,  and  meantime  passing  between  an  island  and  a  steam- 
boat at  anchor,  while  doing  which  one  of  the  boats  in  the  tow  is  thrown  by  the 
tide  against  the  anchored  vessel  and  sunk,  raise  a  presumption  of  negligence 
on  the  part  of  the  tug  which  it  must  repel,  when  libeled. 

3.  Bahe — Tug — Duty — Perils  op  the  TroK. 

A.  tug  with  a  tow  of  boats  in  chargn  is  in  duty  bound  to  anticipate  the  time 
and  place  which  are  perilous  from  the  ordinary  action  of  the  tide. 

In  Admiralty. 

Beebe,  Wilcox  dt  Hobbs,  for  libelant. 

Benedict  Taft  d  Benedict,  for  claimant. 

WaiiLaob,  J.  The  libelant's  canal-boat,  while  being  towed  by  the 
Delaware  on  the  afternoon  of  July  13,  1877,  was  brought  into  col- 
lision with  the  steamer  Carolina,  then  lying  at  anchor  o£f  Governor's 
island,  in  the  bay  of  New  York.  The  Delaware  was  a  large  and 
powerful  tog.  Her  tow  was  composed  of  29  canal-boats  in  six  tiers, 
five  in  each  tier  except  the  last,  which  had  four.  The  libelant's  boat 
was  the  port  boat  of  the  fourth  tier.  The  tug  and  tow  reached  the 
bay  after  the  ebb-tide  from  the  East  river  had  been  running  about 
an  hour  and  a  half,  and  in  order  to  avoid  the  force  of  the  tide  as 
much  as  was  practicable,  the  tug  made  for  Governor's  island  and 
proceeded  northerly  along  the  west  shore  within  a-prudent  distance 
of  from  200  to  300  feet,  with  her  tow  straightened  out  behind  her, 
covering  a  distance  of  about  1,200  feet.  As  she  reached  the  north 
shore  of  the  island  she  encountered  the  tide  which  was  running  strong 
to  the  westward,  and  put  her  wheel  to  port  for  the  purpose  of  heading 
to  the  tide.  The  Carolina  was  lying  at  anchor  at  a  point  about  700 
feet  west  of  the  line  of  the  tow,  and  between  the  north-westerly  end 
of  the  island  and  Ellis  island.  As  soon  as  the  forward  tiers  of  the 
tow  felt  the  force  of  the  tide,  the  whole  tow  began  to  swing  rapidly  to 
the  westward  and  towards  the  Carolina.  The  Delaware  put  her  wheel 
hard  port  and  endeavored  to  swing  her  tow  clear  of  the  Carolina,  but 
ineffectually;  and  the  libelant's  boat  struck  the  Carolina  and  soon 
after  sunk. 
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Upon  this  state  at  facts  it  is  inoumbent  apon  tbe  Delaware  to  re- 
pel the  presumption  that  she  was  negligent.  As  the  libelant's  boat 
was  wholly  under  control  of  the  tag  and  powerless  to  help  herself, 
and  was  brought  into  collision  with  a  vessel  at  anchor,  the  occurrence 
suggests  an  inference  of  negligence  on  the  part  of  the  tug  which  it 
devolves  on  her  to  .repel.  The  immediate  cause  of  the  collision  was 
the  ordinary  action  of  the  tide  at  a  place  and  in  the  manner  which  it 
was  the  duty  of  the  tug  to  anticipate. 

No  fault  is  attributed  to  any  of  the  boats  of  the  tow.  If  the  Car- 
olina was  anchored  too  near  Governor's  island  to  permit  the  tug  to 
take  her  tow  safely  between  the  island  and  the  steamer,  in  view  of  the 
tide  which  was  to  be  encountered,  the  tug  was  in  fault :  either  because 
those  in  charge  neglected  to  observe  the  steamer  in  due  season,  or, 
if  they  observed  her,  because  they  attempted  to  proceed  when  they 
should  have  known  the  danger  to  the  tow.  Obviously,  the  only  reason- 
able excuse  which  could  be  made  for  the  tug  is  the  one  which  is  made; 
that  is,  that  the  Carolina  came  up  astern  of  the  tow,  passed  by, 
and  without  warning  dropped  anchor  suddenly  in  such  near  proxim- 
ity to  the  tow  as  to  render  a  collision  not  only  imminent,  but  so  inev- 
itable that,  although  the  tug  performed  her  whole  duty  in  the  emer; 
gency,  the  collision  could  not  be  avoided.  This  theory  is  fortified  by 
the  testimoby  of  a  large  number  of  witnesses  on  the  part  of  the  claim- 
ant, and  is  refuted  by  positive  testimony  on  the  part  of  the  libelant, 
to  the  effect  that  the  Carolina  had  cast  her  anchor  half  an  hour  be- 
fore the  tug  came  abreast  Castle  William. 

It  will  not  be  useful  to  recapitulate  or  attempt  to  analyze  the  state- 
ments of  the  witnesses ;  it  must  suffice  to  say  that  the  impression  de- 
rived from  a  careful  reading  of  the  proofs  is  cogent  that  the  Carolina 
had  been  anchored  where  she  lay  for  some  time  before  those  in  charge 
of  the  tug  noticed  her  presence ;  that  their  attention  was  in  part  occu- 
pied by  their  preparations  to  encounter  the  tide;  that  when  they  first 
noticed  her  they  did  not  realize  that  she  was  in  dangerous  proximity 
to  the  tow ;  and  it  was  not  until  the  boats  began  to  feel  the  strong 
drift  of  thb  tide,  and  began  to  swing  rapidly  in  the  direction  of  the 
steamer,  that  they  realized  the  danger  of  the  situation.  Then  it  may 
have  been  too  late  to  avoid  the  collision. 

Upon  any  view  of  the  facts  it  cannot  be  held  that  the  tug  was  not 
guilty  of  negligence  which  contributed  to  the  collision. 

The  decree  of  the  district  court  is  affirmed,  with  interest  and  costs 
of  appeaL 
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GitkTtos  and  otbei;s  v.  Fottb  Hundbed  and  Ten  Tons  of  Coal. 
[District  Court,  8.  D.  New  York.    June  17, 1884.) 

DXXDBnAOB — CONBTONEB  TO  FlND  BERTH — DdTT  OP  VeBSEI,. 

Where  a  consignee  is  bound  to  provide  a  berth  for  the  ship  or  pay  demurrage 
for  the  delay,  the  vessel  is  not  bound  to  enter  upon  a  struggle  with  other  ves- 
sels for  the  possession  of  the  berth,  or  upon  a  race  to  obtain'it.  The  consignee 
must  find  a  berth  accessible  to  the  ship  without  difficulty  or  struggle,  and  in 
default  thereof  must  pay  for  the  delay. 

In  Admiralty. 

Owen  <t  Oral/,  for  libelants. 

William  M.  Hoes,  for  claimant. 

Bbown,  J.  The  libelant  claims  demurrage  for  the  detention  of  his 
▼essel  during  11  working  days,  from  the  time  of  his  arrival  on  the 
twenty-eighth  of  December  to  the  time  of  completing  his  discharge 
on  the  fourteenth  of  January.  The  bill  of  lading  pijovided  for  the 
delivery  of  the  coal  at  the  rate  of  100  tons  a  day,  commencing  24 
hours  after  notice  of  arrival,  excluding  Sundays  and  holidays,  and 
for  demurrage  at  the  rate  of  eight  cents  a  day  per  to.n  for  detention 
beyond  such  time.  When  the  libelant's  vessel  arrived  at  the  claim- 
ant's dock  at  Haverstraw,  on  the  twenty-eighth  of  December,  he  gave 
notice  to  the  consignee.  There  was  a  sunken  wreck  immediately  in 
front  of  bis  wharf,  which  appeared  to  be  in  the  way,  but  which,  on 
measnrement,  was  found  to  leave  sufficient  room  for  the  libelant's 
boat  to  get  in.  The  place  was  occupied,  however,  by  another  boat ; 
and  when  that  boat  was  ready  to  move  away,  the  place  was  claimed 
for  pontoons  of  the  wrecking  company  to  move  the  wreck.  The  pon- 
toons were  nearer  than  the  libelant's  boat,  and  the  latter  could  not 
have  obtained  her  place  without  a  struggle  for  the  possession.  No 
such  duty  was  obligatory  upon  the  boat.  It  was  the  consignee's  duty 
to  provide  a  place  for  the  discharge  of  the  cargo  peaceaoly,  and  with- 
out either  a  race  or  a  struggle  for  a  berth.  The  libelant  offered  to 
go  to  other  places  near  by  to  discharge,  but  /the  respondent  refused 
to  receive  the  coal  elsewhere.  Tbe  pontoons  having  first  got  along- 
side bis  dock,  the  libelant's  boat  was  not  able  to  obtain  a  berth  there 
until  the  fifth  of  January;  one  of  the  intervening  days  was  Sunday, 
leaving  six  days'  detention  since  the  boat's  arrival,  exclusive  of  the 
first  day. 

The  libelant  also  contends  that  there  was  delay  on  the  part  of  the 
consignee  in  receiving  the  coal  after  the  discharge  was  commenced. 
The  evidence  on  this  point  is  very  conflicting.  This  was  the  first  coal 
the  libelant  bad  undertaken  to  discharge.  Changes  were  twice  made 
in  the  means  of  discharging,  which,  I  think,  the  weight  of  evidence 
shows  was  not  as  free  from  embarrassment  as  it  should  have  been. 
On  the  whole.  I  cannot  find  that  the  three  days'  delay  after  the  dis- 
charge was  commenced  was  occasioned  through  any  fault  of  the  re- 
spondent.    He  is  liable,  however,  for  the  six  days'  detention  before 
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the  discharge  was  commenced,  which,  at  the  rate  provided  by  the 
bill  of  lading,  amounts  to  f  196.80,  making,  with  interest  to  date, 
$237.51,  for  which  the  libelant  is  entitled  to  a  decree,  with  costs. 


Tbb  Bbistol. 
(OireuU  Court,  S.  D.  New  Ttrk.    Svlj  1, 1884.) 

1.  ASMTRAI/rr— OOLLIBION — LlBBL— IimOCBRT  PURCHABBRS. 

A.  vessel  which  has  collided  with  another,  and  not  been  subjected  to  a  libel 
therefor  within  two  years,  after  which  it  passed  into  the  hands  of  innocent 
purchasers,  who,  before  the  purchase,  took  every  means  to  ascertain  the  exist- 
ence of  any  liens,  cannot  be  libeled  on  account  of  that  collision,  as  against  tb« 
new  owners,  four  years  after  the  damage  was  done. 

2.  Bake — Liss — Lack  of  Diuobnob  in  Enforoing — Irhocbbt  Third  PAKrnta. 

Admiralty  denies  the  privilege  of  enforcing  a  lien  which  has  been  suffered 
to  lie  dormant,  without  excuse,  until  the  rights  of  innocent  third  parties  would 
be  prejudiced  if  it  should  be  recognized. 

In  Admiralty. 

Beebe,  Wilcox  d  Hobbs,  for  libelants. 

Pritohard,  Smith  <6  Dougherty,  for  claimants. 

Wallace,  J.  The  court  below  properly  dismissed  the  libel  in  this 
case  because  of  the  laches  of  the  libelant  in  not  asserting  its  claim 
seasonably.  The  collision  took  place  July  5,  1872.  The  Bristol  at 
that  time  was  owned  by  the  Narraganaett  Steam-»bip  Company. 
June  9, 1874,  that  company  sold  the  steamer  to  the  Old  Colony  Steam- 
ship Company,  the  present  owner.  During  this  period  of  nearly  two 
years  that  intervened  between  the  time  of  the  collision  and  the  sale 
of  the  steamer,  the  Bristol  could  have  been  libeled  at  any  time.  The 
Old  Colony  Steam-ship  Company  was  not  only  an  innocent  purchaser 
for  a  valuable  consideration,  but  its  officers  took  unusual  pi'ecautions 
to  ascertain  whether  there  were  any  claims  asserted  against  the 
steamer  by  diamining  the  records  of  all  the  admiralty  courts  which 
might  acquire  jurisdiction  in  rem,  and  for  several  months  after  it 
took  possession  and  exercised  notoriously  the  rights  of  an  owner,  it 
retained  control  of  a  fund  as  security  in  its  bands  against  any  latent 
liens  upon  the  vessel.  The  libelant  did  not  assert  any  claim  so  as  to 
reach  the  knowledge  of  the  purchaser  until  more  than  four  years  had 
elapsed  after  the  collision ;  and  in  the  mean  time,  the  Narraganaett 
Steam-ship  Company  had  become  practically  defunct,  and  was  rep- 
resented by  its  officers  to  be  irresponsible. 

Admiralty  denies  the  privilege  of  enforcing  a  lien  which  has  been 
suffered  to  lie  dormant  without  excuse  untU  the  rights  of  innocent 
third  persons  would  be  prejudiced  if  it  should  be  recognized.  The 
application  of  the  rule  to  this  case  is  eminently  just,  and  the  opinion 
of  the  district  judge  is  fully  approved. 

In  this  view,  it  is  unnecessary  to  consider  whether  (he  Bristol  was 
culpable  in  the  collision. 
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Habn  V.  Salmon  and  others. 

(OVreuA  Gouri,  D.  Oregon.    July  18, 1884.) 

1.  Attaohiro  Crzditor. 

The  lien  of  an  attachment  is  ButUcient  to  enable  a  creditor  to  maintain  a  suit 
in  equity  to  set  aside  a  fraudulent  assignment  of  the  property  attaclied ;  par- 
ticularly under  section  148  of  the  Oregon  Code  of  Civil  Procedure,  which  makes 
an  attaching  creditor  a  bona  fide  purchaser  for  a  valuable  consideration. 

a.  ASSIONBB,  FCWER  OF. 

The  assignee  in  a  voluntary  assignment  is  the  mere  instrument  of  the  debtor 
for  the  distribution  of  his  property,  and  unless  the  power  is  conferred  upon 
him  speciallv  by  statute,  he  cannot  maintain  any  action  or  suit  concerning  the 
same,  that  the  debtor  could  not,  In  case  no  assignment  had  been  made. 

8.   COMBTHUCTION   OF   AOT— TlTIiB  AND  PkEAMBLB. 

In  the  construction  of  a  statute,  both  the  title  and  preamble  may  be  consid- 
ered in  doubtful  cases. 
4.  Act  to  Pbbvbnt  Fbattd  a»d  Injostic^;— Constbuctiow  of. 

An  act  to  prevent  fraud  and  injustice,  as  the  assignment  act  of  1878,  (Or. 
Sess.  Laws,  3(i,)  should  be  liberally  construed  to  that  end. 
6.  Case  in  Judombnt. 

The  Oregon  assignment  act  of  1878  (9e^.  Laws,  36)  declares  a  general  assign- 
ment by  an  insolvent  debtor  invalid,  unless  made  for  the  equal  bnnetit  of  all 
the  creaitors  of  the  debtor;  but  when  so  made,  it  shall  have  the  effect  to  dis- 
solven  prior  attachment  in  an  action  in  which  judi;ment  is  not  then  talccn, 
but  does  not  afiect  a  prior  judgment  again.<it  the  delitor  or  an  execution  thcroon. 
8.,  an  insolvent  debtor,  whose  debts  equaled  $38,UOO,  and  assets  did  not  exceed 
(30,000,  confessed  judgment  in  favor  of  his  Portland  creditors  for  $6,690,  and 
had  execution  issued  tnereon  and  levied  on  bis  stock  of  goods,  worth  $27,OiiO, 
and  sold  thereby  $25,000  worth  of  them  to  said  Portland  creditors,  with  the  in- 
tent to  prefer  them  to  his  Ban  Francisco  ones,  and  with  the  understanding  that 
they  would  return  the  same  to  him  as  soon  as  ho  was  able  to  settle  with  the 
latter  on  terms  sufficiently  favorable  to  himself.  The  day  after  this  jud.i;meiit 
wns  conceded  an  action  was  commenoe'l  against  8.  on  the  claims  of  the  tjnn 
Francisco  creditors,  amounting  to  829,205.40,  and  an  attachment  issued  therein 
and  levied  on  said  stock  of  goods  then  in  the  hands  of  the  sheriff  on  said  exe- 
cution. Boon  after,  and  before  juds;ment  could  be  had  in  the  latter  action,  S. 
made  a  general  assignment,  for  the  benefit  of  his  creditors,  in  pursuance  of 
which  the  assignee  therein  claimed  the  possession  of  the  remaimlcr  of  the 
goods— about  $2,000  in  value— still  held  under  the  attachment,  on  the  ground 
that  the  same  was  dissolved  by  the  assignment,  and  threatened  to  take  the 
same  and  dispose  of  them  thereunder;  thereupon  the  attaching  creditor  tiled 
a  bill  to  restr.iin  the  assignee,  and  have  the  assignment  set  aside  as  fraudulent, 
to  which  there  was  a  demurrer.  Held,  (1)  that  the  attaching  creditor  could 
maintain  the  suit;  and  (2)  that  the  confession  of  judgment  and  assii^nment  be- 
ing parts  of  one  common  purpose  and  transaction,  by  which  the  Portland  cred- 
itors were  preferred  to  the  Bun  Francisco  ones,  in  the  distribution  of  the  in- 
solvent debtor's  property,  the  assignment  was  fraudulent  and  void. 

Suit  to  Set  Aside  a  Fraudulent  Assignment. 

M.  W.  Fechheivier,  for  plaintiff. 

Joseph  Simon,  for  defendants. 

Dbadt,  J.  This  suit  is  brought  by  the  plaintiff,  a  citizen  of  Gali- 
fomia,  against  the  defendants  A.  Salmon  and  L.  Bettman,  citizens 
of  Oregon,  to  have  declai^d  void  and  set  aside  an  assignment  made 
by  the  former  to  the  latter,  on  March  1,  1884,  with  intent  to  hinder 
and  delay,  cheat  and  defraud,  the  plaintiff  and  others,  his  San  Fran- 
v.20,no.l3— 51 
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Cisco  creditors.  By  section  1  of  the  act  of  October  18,  1878,  (Sesa. 
Laws,  36,)  entitled  "An  act  to  secure  creditors  a  just  division  of  the 
estates  of  debtors  who  convey  to  assignees  for  the  benefit  of  creditors," 
it  is  provided  that  "no  assignment  of  property  by  an  insolvent,  or  in 
contemplation  of  insolvency,  for  the  benefit  of  creditors,  shall  .be 
valid,  unless  it  be  made  for  tl\e  benefit  of  all  his  creditors  in  propor- 
tion to  the  amount  of  their  respective  claims;  and  such  assignment 
shall  have  the  effect  to  discbarge  any  and  all  attachments  on  which 
judgment  shall  not  have  been  taken  at  the  date  of  such  assignment." 
Provision  is  made  in  the  act  for  the  administration  of  the  debtor's 
estate  by  the  assignee,  and  the  distribution  of  the  proceeds  ratably 
among  his  creditors.  And,  in  the  discharge  of  this  duty,  section  13 
provides  that  he  "shall  have  as  full  power  and  authority  to  dispose 
of  all  estate,  real  and  personal,  assigned,  as  the  debtor  had  at  the 
time  of  assignment,  and  to  sue  for  and  recover,  in  the  name  of  such 
assignee,  everything  belonging  or  pertaining  to  said  estate,  and  gen- 
erally do  whatever  the  debtor  might  have  done  in  the  premises."  The 
act  also  provides  that  the  assignment  must  be  in  writing,  and  ac- 
knowledged and  recorded  as  a  conveyance  of  real  property,  and  have 
annexed  to  it  a  sworn  inventory  of  the  debtor's  assets  and  liabilities; 
but  the  same  shall  not  be  declared  fraudulent  or  void  for  want  of 
such  inventory.  The  assent  of  the  creditors  to  the  assignment  is  to 
be  presumed ;  and  the  same  "shall  vest  in  the  assignee  the  title  to 
any  other  property  belonging  to  the  debtor  at  the  time  of  making  the 
assignment."  Section  15  declares  "there  is  urgent  need"  of  a  law 
for  "the  equal  distribution  of  assets  among  creditors,"  and  therefore 
the  act  shall  go  into  effect  at  once. 

From  the  bill  it  appears  that  on  and  before  February  14, 1884,  the 
defendant  Salmon  was  indebted  to  sundry' firms  and  partnerships, 
composed  of  citizens  of  California,  doing  business  in  San  Francisco, 
in  divers  sums  amounting  in  the  aggregate  to  $29,205.40,  for  goods, 
wares,  and  merchandise  sold  and  delivered  to  said  defendant  between 
January  1, 1882,  and  February  1, 1884,  among  which  firms  was  Kahn 
Bros.  &  Co.,  composed  of  the  plaintiff  and  £.  Kahn,  to  whom  $8,098.20 
of  said  sum  was  due,  which  debts  were,  on  February  14,  1884,  duly 
sold  and  assigned  by  said  several  firms  and  partnerships  to  the  plain- 
tiff, who  is  now  the  owner  of  the  same;  that  on  said  last-mentioned 
day  the  defendant  Salmon  was  the  owner  and  in  the  possession  of  a 
stock  of  dry  and  fancy  goods  in  tbe  store  numbered  69  and  71  Mor- 
rison street,  Portland,  of  the  value  of  $27,000,  and  the  fixtures  therein, 
of  the  value  of  $500,  and  was  indebted  to  Fleischner,  Mayer  &  Co., 
and  others,  doing  business  in  Portland,  in  the  sum  of  $6,690.37,  and 
was  insolvent ;  that  being  so  indebted  and  insolvent,  and  intending 
and  contriving  to  prevent  an  "equal"  and  "just"  division  of  his  prop- 
erty among  his  creditors,  and  to  cheat  and  defraud,  hinder  and  delay, 
his  creditors  not  doing  business  in  Portland,  and  to  perpetrate  and 
commit  a  fraud  upon  the  act  aforesaid,  the  defendant  caused  and 
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prooored  the  debts  dae  said  Fleia^ohner,  Mayer  &  Co.,  and  othet 
Portland  creditors,  as  aforesaid,  to  be  assigned  to  Ivan  fi.  Dawson, 
and  an  action  to  be  brought  thereon  hj  said  Dawson,  wherein  be  at 
once  Toluntarily  appeared  and  confessed  judgment  for  the  amount 
claimed,  and  also  caused' and  procured  an  execation  to  issue  thereon, 
and  the  same  to  be  levied  on  the  stock  of  goods  aforesaid,  and  about 
$25,000  worth  thereof  to  be  sold  thereon  to  said  Portland  creditors 
in  satisfaction  of  said  judgment  and  execation, — ^the  said  sale  being 
made  in  pursuance  of  an  understanding  between  the  said  defendant 
Salmon  and  said  Portland  creditors,  to  the  effect  that  the  latter  would, 
bid  in  said  goods  and  take  them  into  and  retain  them  in  their  posses- 
sion,  so  as  to  aid  said  defendant  in  compelling  the  plaintiff  to  com- 
promise his  demands  for  a  sum  much  less  than  their  face,  and  then 
return  them  to  said  defendant  and  allow  him  to  commence  business 
therewith. 

On  February  15, 1884,  the  plaintiff  commenced  an  action  in  this 
court  against  the  defendant  Salmon  and  one  E.  Salmon,  as  partners, 
under  the  name  of  "A.  Salmon,"  to  recover  said  sum  of  $29,205.40, 
and  on  the  same  day  caused  a  summons  and  writ  of  attachment  to 
issue  therein,  the  former  of  which  was  then  duly  served  on  the  de- 
fendant Salmon,  while  the  latter  was  duly  levied  on  said  stock  of 
goods  and  fixtures,  which  attachment  is  still  in  force,  and  prior  in 
time  and  right  to  any  other  lien  on  said  goods  or  fixtures,  except 
the  attachment  lien  on  said  goods  in  the  action  of  Alex.  Mayer  v. 
A.  Salmon,  to  recover  $1,300.30,  commenced  on  said  February  15th, 
and  levied  on  said  goods  prior  to  the  attachment  of  the  plaintiff.  On 
March  1,  1884,  said  defendant  Salmon,  in  furtherance  of  the  unlaw- 
ful and  fraudulent  scheme  aforesaid,  executed,  and  caused  to  be  re- 
corded and  delivered  to  the  defendant  Bettman,  a  writing  purporting 
to  be  an  assignment  under  the  act  aforesaid,  for  the  benefit  of  his 
creditors,  which  assignment,  for  the  reasons  stated,  is  alleged  to  be 
fraudulent,  and  to  have  been  made  and  accepted  in  violation  thereof. 
It  is  also  alleged  in  the  bill  that  the  defendant  Salmon,  in  furtherance 
of  this  scheme  to  hinder  and  delay,  cheat  and  defraud,  his  San  Fran- 
cisco creditors,  filed  a  false  and  frivolous  answer  to  the  complaint. in 
the  action  brought  by  the  plaintiff  against  him,  in  which  he  denied 
the  indebtedness  alleged  therein,  although  he  has  since  admitted  the 
same  in  said  assignment,  and  offered  to  pay  it  at  the  rate  of  25  cents 
on  the  dollar ;  and  that  about  the  time  said  judgment  was  confessed, 
he  assigned  and  transferred  to  one  Bowman,  without  any  considera- 
tion therefor,  a  horse  and  buggy,  and  all  his  "good  and  collectible" 
accounts  and  choses  in  action. 

A  supplemental  bill  was  filed,  making  said  Alex.  Mayer  a  party  de- 
fendant to  the  suit,  and  alleging  that  since  the  filipg  of  the  original 
bill  the  "attachment  lien"  in  favor  of  said  .Mayer  upon  said  goods 
has  been  "extinguished,"  but  that  he  still  claims  some  interest  or 
right  therein,  wherefore  he  is  made  a  party  defendant;  that  since  the 
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commencement  of  this  snit  the  plaintiff  has  become  the  assignee 
and  owner  of  the  claims  and  demands  of  sundry  other  creditors  of 
the  defendant,  citizens  of  California,  amounting  to  the  sum  of 
$117.52;  and  that  he  is  now  the  owner  and  holder  of  all  the  un- 
satisfied  claims  and  demands  against  said  defendant  Salmon,  except 
the  sum  of  $2,255.79,  of  which  amount  $1,800.88  is  the  claim  of  tbs 
defendant  Mayer. 

The  bill  prays  for  a  final  decree  that  the  assignment  to  the  de- 
fendant Bettman  is  fradulent  and  void  as  to  the  plaintiff,  and  that  in 
the  mean  time  said  defendant  be  restrained  by  injunction  from  inter- 
fering  with  or  disposing  of  any  of  the  property  attached  in  the  action 
at  law. 

The  case  was  argued  orally  upon  an  application  for  a  provisional 
injunction,  as  upon  a  demurrer  to  the  bill  which  has  since  been  filed 
by  Jibe  defendants  Salmon  and  Bettman,  with  an  understanding  that 
the  briefs  subsequently  prepared  and  submitted  should  be  considered 
as  equally  applicable  to  the  motion  and  demurrer.  And  as  it  is  ad- 
mitted that  if  the  demurrer  is  not  sustained  the  injunction  must  is- 
sue, the  case  will  be  considered  in  this  opinion  as  standing  upon  the 
demurrer  to  the  bill.  On  the  argument  of  the  demurrer  counsel  for 
the  defendants  made  the  following  points :  (1)'  A  creditor  cannot 
maintain  a  suit  to  control  the  disposition  of  his  debtor's  property  un- 
til he  has  reduced  his  claim  to  judgment;  and  (2)  the  assignee,  under 
the  act  of  1878,  has  the  sole  right  to  impeach  a  conveyance  made  by 
the  debtor  which  is  fraudulent  and  void  as  to  creditors. 

Upon  the  first  point,  Pbmeroy  (3  Eq.  Jur.  §  1415)  says,  "the  Amer- 
ican courts  have  given  directly  conflicting  answers;"  and  in  a  note 
to  this  section  he  collates  these  authorities  pro  and  con  as  follows : 

The  decisions  in  New  Jersey,  New  Hampshire,  Texas,  and  Califor- 
nia affirm  the  right  of  a  creditor  who  has  a  lien  by  attachment  to 
maintain  a  suit  in  equity  to  set  aside  a  fraudulent  judgment  or  con- 
veyance affecting  the  property  attached,  and  those  in  Maine,  Kansas, 
Illinois,  and  Missouri  deny  the  same;  while  the  decisions  in  New 
York,  as  usual  in  such  cases,  are  on  all  sides  of  the  question.  See 
Thurhery.  Blanck,  50  N.  Y.  80;  M.  dt  T.  Bank  of  Jersey  City  v.  Da- 
kin,  51  N.  Y.  519. 

In  case  the  creditor's  claim  has  passed  into  judgment,  it  is  ad- 
mitted that  equity  will  give  him  relief  against  a  fraudulent  convey- 
ance or  transaction  of  the  debtor  which  hinders  or  impairs  his  right 
to  enforce  the  same  by  subjecting  the  property  of  the  latter  to  sale 
on  execution;  but  if  the  relief  is  sought  with  reference  to  property 
not  subject  to  levy  and  sale  on  execution,  the  creditor  must  also  show 
that  an  execution  issued  and  was  returned  nuUa  bona.  Wiggins  v. 
Armstrong,  2  Johns.  Ch.  144;  Brinckerhoff  v.  Brown,  4  Johns.  Ch. 
671;  William  v.  Brown,  Id.  682;  McDermutt  v.  Strong,  Id.  687. 

The  rule  requiring  the  claim  of  the  creditor  to  be  established  by 
judgment  is  based  on  the  idea  that  a  court  of  equity  having  no  jaris- 


Digitized  by 


Google 


HABN  V.  SALMON.  805 

diotion  of  the  simple  question  whether  A.  owes  B.  or  not,  that  fact 
must  first  be  established  in  a  court  of  law,  where  such  matters  are 
properly  cognizable,  before  A.  can  invoke  the  aid  of  a  court  of  equity, 
as  the  creditor  of  B.  The  power  of  equity  to  investigate  the  alleged 
fraudulent  impediment  to  the  application  of  the  debtor's  property  in 
satisfaction  of  the  creditor's  claim,  and  to  relieve  against  it,  is  ad* 
mitted ;  bat  the  fact — the  indebtedness — npon  which  rests  the  plaint 
tiff's  right  to  sne  in  the  character  of  a  creditor,  most  be  first  and  else- 
where established.  The  rule  is  a  technical  and  arbitrary  one,  and 
has  not  always  been  regarded  as  inflexible,  or  its  maintenance  of 
more  importance  than  the  ends  of  justice.  In  Seott  v.  McMillen,  1 
Litt.  302,  the  Kentucky  court  of  appeals  disregarded  it  in  favor  of  a 
creditor  whose  debtor's  absence  from  the  state  prevented  a  judgment 
at  law  from  being  obtained  against  him.  And  in  Rtutell  v.  Clark's 
Ex'rs,  7  Cranoh,  89,  Mr.  Chief  Justice  MA.B8HALii  said : 

"Ha  claim  is  to  be  satisfied  out  of  a  fund  which  Is  accessible  only  by  the 
aid  of  a  court  of  chancery,  application  may  be  made  In  the  first  instance  to 
that  court,  which  will  not  require  that  the  claim  should  be  first  established 
in  a  court  of  law." 

But  the  right  of  the  plaintiff  to  sue  in  equity  as  the  creditor  of  the 
defendant  may  be  established  at  law,  otherwise  than  by.  a  final  judg- 
ment in  an  action  at  law  brought  to  recover  the  amount  of  his  claim. 
It  may  be  thus  established  in  the  proceeding  for  an  attachment  in 
such  an  action.  Under  the  law  of  this  state,  an  attachment  can  only 
issue  upon  due  proof  of  the  defendant's  claim.  Code  Civil  Proc,  § 
143.  As  between  the  parties  to  the  action  the  fact  of  the  indebted- 
n«Bs  is  thereby  established,  until  the  attachment  is  Vacated  or  dis- 
charged. Upon  the  strength  of  it,  the  plaintiff  is  authorized  to  seize 
the  property  of  the  defendant  and  hold  it  to  satisfy  the  judgment  it 
is  presumed  he  will  obtain  in  the  action.  And  in  the  mean  time  he 
has  a  specific  lien  on  the  property,  and  is  "deemed"  by  the  law  of  this 
state,  as  against  third  persons,  to  be  "a  purchaser  in  good  faith  and 
for  a  valuable  consideration"  of  the  same.  Id.  §  148.  Undoubtedly, 
such  a  purchaser  might  maintain  a  suit  to  relieve  the  property  pur- 
chased from  the  effect  of  a  fraudulent  conveyance  by  the  grantor. 

The  argument  against  the  right  of  an  attaching  creditor  to  be  con- 
sidered on  the  same  footing  in  this  respect  as  a  judgment  creditor,  is 
in  a  measure  applicable  to  the  latter  as  well  as  the  former.  It  is, 
that  the  attachment  being  only  provisional,  the  fact  established  in 
the  process  of  obtaining  it,  and  the  lien  acquired  by  it,  may  be  an- 
nulled and  lost  by  its  discharge.  But  whenever  a  judgment  is  sub- 
ject to  review  on  error  or  appeal,  as  are  most  judgments  for  which 
this  aid  is  likely  to  be  invoked,  there  is  a  possibility,  and  even  more, 
that  it  may  be  reversed  and  annulled.  But  this  circumstance  or  con- 
tingency does  not  affect  the  right  of  the  judgment  creditor  to  main- 
tain a  suit  in  the  mean  time  to  aid  in  its  enforcement.  In  either 
case,  and  in  one  as  much  as  the  other,  the  fact  that  the  plaintiff  is  a 
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creditor  of  the  defeadant  being  established  in  dne  eotirae  of  law,  it  is 
taken  for  trne,  until  the  evidence  thereof  is  annulled  by  the  discharge 
of  the  attachment  or  the  reversal  of  the  judgment. 

In  support  of  the  demurrer,  the  defendant  cites  on  this  point,  High, 
Inj.  §§  26,  27,  94, 150;  Martin  v.  Michael,  23  Mo.  50;  and  Shufeldt 
V.  Bothm,  96  111.  660.  But  in  my  judgment  the  argument  and  weight 
of  authority  support  the  right  of  the  attaching  creditor  to  maintain 
this  suit.  It  is  so  held  in  the  following  cases :  Tappan  v.  Evans,  11 
N.  H.  311 ;  Williams  v.  Mickenor,  1 1  N.  J.  Eq.  620 ;  Robert  v.  Hodget, 
16  N.  J.  Eq.  299;  Curry  v.  Glass,  25  N.  J.  Eq.  108;  Davis  v.  Dean, 
26  N.  J.  Eq.  436;  Heyneman  v.  Dannenberg,  6  Gal.  876;  Sealet  v. 
Seott,  18  Cal.  76. 

In  Tappan  v.  Evans,  supra,  327,  the  role  deducible  from  the  an* 
thorities  was  stated  as  follows : 

"Where  property  is  subject  to  execution,  and  a  creditor  seeks  to  have  a 
fraudulent  conveyance  or  obstruction  to  a  levy  or  sale  removed,  he  may  file 
a  bill  as  soon  as  lie  has  obtained  a  specific  lien  upon  the  property,  whether  the 
lien  be  obtained  by  attachment,  judgment,  or  the  issuing  of  an  execution. 
But  if  the  property  is  not  subject  to  levy  or  sale,  or  if  the  creditor  has  ob- 
tained no  lien,  he  must  show  his  remedy  at  law  exhausted,  by  an  actual  re- 
turn upon  his  execution  that  no  goods  or  estate  can  be  found,  (which  is  pur- 
suing his  remedy  at  law  to  every  available  extent,)  before  be  can  file  a  bill  to 
reach  the  equitable  property  of  the  debtor." 

And  in  Robert  v.  Hodges,  supra,  304,  the  chancellor,  after  stating 
the  rule  to  be  that  before  a  creditor  can  interfere  with  the  debtor's 
disposition  of  bis  property  he  must  establish  bis  title  to  or  lien  upon 
the  same,  says: 

"Such  lien  the  creditor  does  acquire  under  our  law  by  the  service  of  the 
writ  of  attachment.  The  law  recognizes  the  claim  of  the  attaching  creditor, 
after  it  has  been  verified  by  affidavit,  as  prescribed  by  statute,  as  a  subsisting 
debt,  for  the  purpose  of  creating  the  lien.  Having  that  lien  by  the  authority 
of  the  statute,  prior  to  the  recovery  of  judgment,  he  is  entitled  to  the  aid  of 
a  court  of  equity  to  enforce  his  legal  right." 

But  in  this  case  the  claim  of  the  plaintiff  is  also  established  by  the 
formal  adnfission  of  the  defendants.  It  is  admitted  by  the  demurrer, 
for  the  time  being,  of  course,  but  it  is  also  explicitly  acknowledged 
in  the  assignment, — ^the  deliberate  and  formal  act  of  the  defendant 
Salmon,  and  the  very  instrument  under  which  the  defendant  Bettman 
claims.  Upon  these  aathorities  and  this  admission  as  to  the  defend* 
ant's  claim,  as  well  as  his  right  as  a  purchaser  in  good  faith  and  for 
a  valuable  consideration,  and  upon  every  argument  of  convenience 
and  right  applicable  to  the  question,  the  plaintiff  must  be  considered 
as  a  creditor  of  the  defendant  Salmon,  with  a  specific  lien  upon  the 
property  in  question,  for  the  protection  of  which  he  is  entitled  to  the 
aid  of  a  court  of  equity. 

Upon  the  second  point,  counsel  for  the  plaintiff  denies  the  right  of 
the  as.signee  to  impeach,  for  fraud,  a  conveyance  or  assignment  made 
by  his  assignor  to  the  exclusion  of  a  creditor,  or  at  all;  and  also  con* 
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tencis  ihtki  there  is  no  snch  question  in  this  ease,  beeanse  the  conten- 
tion here  is  solely  as  to  the  validity  of  the  assignment  itself,  the  very 
instrument  under  which  the  assignee  claims.  The  Oregon  statute  of 
frauds  (Gen.  Laws,  p.  523,  §  51)  is  substantially  the  same  as  chapter 
5,  13  Eliz.  Among  other  things,  it  provides  that  every  assignment 
of  "goods  *  •  •  made  with  the  intent  to  hinder,  delay,  or  de- 
fraud creditors  or  other  persons  of  their  lawful  suits,  •  •  •  debts, 
or  demands,  and  every  •  •  *  judgment  suffered  with  the  like 
intent,  as  against  the  persons  so  hindered,  delayed,  or  defrauded,  shall 
be  void."  But  such  an  assignment  is  only  void  as  against  creditors, 
and  is  binding  on  the  assignor  and  his  representatives.  As  between 
the  parties,  the  title  passes  and  vests  in  the  assignee,  subject  only  to 
the  right  of  the  injured  creditor  to  have  it  set  aside,  i  Bac.  Abr. 
"Fraud,"  e.  413;  In  re  Estes,  6  Sawy.  467;  8.  C.  3  Fed.  Rep.  134. 

The  act  of  1878  is  not  coercive.  An  assignment  by  a  debtor  is 
still  his  voluntary  act,  and  its  validity  and  effect  must  be  determined 
by  the  common  law,  except  as  the  act  otherwise  provides.  It  declares 
that  a  general  assignment  in  contemplation  of  insolvency  shall  not 
be  valid  unless  made  for  the  benefit  of  all  the  assignor's  creditors, 
and  that  it  shall  have  the  effect  to  discharge  an  attachment  in  an  ac- 
tion against  the  assignor,  if  made  prior  to  judgment  therein.  The 
power  of  the  assignee  over  and  concerning  the  estate  of  the  assignor 
is  limited  to  such  acts  as  the  debtor  himself  might  have  done  if  there 
had  been  no  assignment. 

In  Jaeohs,y.  Ervin,  9  Or.  67,  the  supreme  court  of  the  state  held 
that  "when  a  mere  lien  or  incumbrance,  fraudulent  and  void  as  to 
creditors,  but  valid  as  between  the  parties,  has  been  created  by  the 
assignor  npon  property  remaining  in  his  possession,  and  the  title  to 
which  passes  to  and  vests  in  the  assignee  for  the  benefit  of  creditors," 
the  assignee,  as  the  representative  of  such  creditors,  may  resist  the 
assertion  or  enforcement  of  such  fraudulent  lien  or  incumbrance. 
But  neither  the  opinion  nor  the  case  goes  further  than  this,  and  in 
the  former  it  is  plainly  implied  that  this  power  of  the  assignee  only 
extends  to  the  defense  or  protection  of  property  of  which  he  has  both 
the  possession  and  title,  from  the  effect  of  a  fraudulent  lien  or  in- 
cumbrance. 

In  the  case  of  an  assignee  or  representative  of  a  debtor,  who  claims 
title  by  a  paramount  act  of  the  law,  as  an  assignee  in  bankruptcy,  or 
when  by  law  such  power  is  expressly  conferred  upon  an  assignee  cre- 
ated by  the  voluntary  act  of  the  debtor,  then  such  representative  or 
assignee  may,  on  behalf  of  the  creditors,  contest  and  impeach  the 
fraudulent  acts  of  the  debtor  in  respect  to  his  property,  to  the  same 
extent  they  could  if  there  had  been  no  assignment.  But  in  this  case 
the  assignment  is  the  voluntary  act  of  the  debtor,  and  confers  no 
other  power  upon  the  assignee  than  that  possessed  by  the  assignor. 
An  insolvent  debtor,  who  has  made  a  fraudulent  transfer  of  his  prop- 
erty for  the  purpose  of  defrauding  his  creditors,  cannct  reclaim  it; 


Digitized  by 


Google 


808  FBDEBAL   BEPOBTEBi 

nor  can  be  confer  a  right  in  this  respect  upon  another  vbibh  be  does 
not  himself  possess.  As  was  said  bj  Chief  Justice  Gibson  in  Vari' 
dyke  v.  Christ,  7  Watts  &  S.  374,  in  speaking  of  an  assignment  at 
common  law : 

"The  assignee  is  the  debtor's  instrument  for  distribution,  and  stands  in 
relation  to  the  property  as  stood  the  debtor  himself.  It  has  been  transferred 
to  him  as  it  would  tiave  been  transferred  to  the  debtor's  right  hand,  had  it 
pleased  him  to  exercise  his  common-law  right.  As  be  stands  in  no  privity 
to  the  creditors,  he  cannot  arrogate  to  himself  any  of  their  attributes  and 
rights." 

It  follows  that  the  creditors  of  Salmon  have  the  same  right  to  at- 
tack and  impeach  any  fraudulent  disposition  of  bis  property  as  if  the 
act  of  1878  bad  not  been  passed.  It  does  not  undertake,  in  any  par- 
ticular, to  limit  their  right  in  this  respect,  nor  to  enlarge  that  of  the 
assignee.  On  the  contrary,  it  expressly  states  that  be  shall  have  the 
same  power  over  the  property  assigned  "as  the  debtor  bad  at  the 
time  of  the  assignment,"  and  may  do  concerning  it  "whatever  the 
debtor  might  have  done  in  the  premises." 

These  conclusions  are  fully  supported  by  the  following  authorities : 
Haggerty  v.  Palmer,  6  JohnB.-Cb.  437;  Van  HasetiY.  Radcliff,  17  N, 
Y.  582;  Pillabury  v.  Kingon,  31  N.  J.  Eq.  619. 

On  the  other  band,  this  assignment  could  not  be  impeached  by  the 
defendant  Bettman,  as  the  assignee,  under  any  circumstances.  It  is 
the  title  under  which  he  claims,  and  he  is  estopped  to  deny  its  valid- 
ity. He  has  no  standing  in  court  or  elsewhere  in  relaJ;ion  to  this 
property,  except  as  the  creature  of  this  instrument;  and  were  he  to 
undertake  to  contest  its  validity  be  would  be  cutting  the  ground  from 
under  bis  feet, — denying  bis  own  existence.  But  this  suit  is  brought 
upon  the  theory  that  there  is  no  valid  assignment  or  assignee  in  this 
case,  and  that  the  instrument  under  which  the  defendant  Bettman 
claims  to  act  as  such,  is  fraudulent  and  void.  Of  course,  if  the 
plaintiff  cannot  maintain  a  suit  to  set  this  instrument  aside  on  this 
ground,  no  one  can  for  him,  and,  least  of  all,  the  person  named  therein 
as  assignee.  It  is  really  immaterial  whether  the  assignee,  in  a  valid 
assignment  under  this  act,  has  the  right  to  maintain  a  suit  to  impeach 
a  prior  fraudulent  conveyance  of  bis  assignor  or  not.  For  that  is  not 
this  case.  But  this  is  a  controversy  as  to  whether  there  is  any  as- 
signment or  assignee  of  the  defendant  Salmon  or  not,  and  the  plain- 
tiff, who  is  threatened  with  injury  to  his  legal  rights  by  the  claim  of 
the  defendant  Bettman  that  be  is  such  assignee,  is  the  proper  party 
to  bring  a  suit  for  its  determination. 

Is  the  assignment  valid,  is  the  only  other  question  in  the  case.  On 
February  14, 1884,  the  defendant  Salmon  was  insolvent.  His  assets, 
consisting  mainly  of  a  stock  of  goods  in  Portland,  were  not  worth  to 
exceed  $30,000,  while  his  indebtedness  amounted  to  $38,000,  of 
which  $6,690  was  due  to  Portland  creditors,  and  the  remainder  to 
those  of  San  Francisco.    On  that  day  the  Portland  demands  were  as- 
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signed  to  one  person,  put  in  snit,  judgment  confessed  for  the  amount, 
execution  issued  thereon  and  levied  upon  the  stock  of  goods.  On  the 
following  day  the  plaintiff  and  the  defendant  Mayer,  as  assignees  of 
the  claims  of  San  Francisco  creditors,  commenced  action  thereon, 
and  caused  attachments  to  issue  therein*and  be  levied  on  said  goods. 
Soon  after,  and  before  the  plaintiff  could  take  judgment  in  his  action, 
$25,000  of  said  goods  were  sold  upon  said  execution  to  satisfy  the 
judgment  of  the  Portland  creditors, — they  being  the  purchasers  of 
the  same,  in  effect,  for  the  benefit  of  the  defendant  Salmon.  The  lat- 
ter, having  now  succeeded  in  putting  the  bulk  of  his  assets  beyond 
the  reach  of  the  bulk  of  bis  creditors,  proceeds  on  March  1st  to  assign 
what  little  remained  for  the  benefit  of  his  creditors  generally,  under 
the  act  of  1878.  And  if  this  assignment  is  valid,  it  has  the  effect 
under  that  act  to  dissolve  the  plaintiff's  attachment,  and  thus  deprive 
him  of  the  lawful  advantage  which  by  his  diligence  he  had  obtained. 
At  the  passage  of  this  act  an  insolvent  debtor  might  dispose  of  his 
property  so  as  to  prefer  one  creditor  over  another  of  equal  or  even 
more  merit.  To  prevent  this  injustice,  this  act  was  doubtless  passed. 
This  plainly  appears  from  the  title  and  emergency  clause  of  the  act 
— ^the  latter  being  equivalent  to  a  preamble — as  well  as  the  body  of  it. 

According  to  the  English  rale,  the  title  of  an  act,  being  affixed  by 
the  clerk  after  its  passage  by  the  parliament,  is  not  regarded  as  a 
part  of  it,  and  therefore  cannot  be  considered  in  its  construction. 
But  this  rule  does  not  apply  in  the  United  States,  where  the  title  of 
an  act  is  the  language  of  the  legislature  as  well  as  the  preamble  or 
body  of  it.  Being,  however,  in  the  nature  of  things,  a  mere  brief  epit- 
ome or  short  description  of  the  act,  the  title  is  very  liable  to  be  in- 
correct or  incomplete,  and  therefore  it  can  never  be  used  to  control 
the  operation  of  any  plain  provision  of  the  body  of  the  act.  Yet  it 
may,  in  doubtful  cases,  aid  in  the  construction  of  the  act  by  throwing 
light  on  the  cause  and  purpose  of  its  passage.  Pumpelly  v.  Owego, 
45  How.  Pr.  257;  Cumines  v.  Jefferson  Co.  63  Barb.  293;  Ogden  v. 
Strong,  2  Paine,  C.  C.  587;  U.  S.  v.  Fisher,  2  Cranch,  358 ;  U.  S.  v. 
Palmer,  8  Wheat.  631 ;  Hadden  v.  The  Collector,  5  Wall.  110 ;  U.  S. 
V.  a:  Ardle,  2  Sawy.  370;  Smith,  Comm.  §§  556-559.  And  so  of 
the  preamble.  It  may  be  resorted  to  in  cases  of  doubt  to  show  the 
intention  of  the  legislature ;  and  particularly  to  ascertain  the  causes 
which  led  to  the  passage  of  the  act,  and  the  mischiefs  intended  to  be 
remedied  by  it.  Jackson  v,  Gilchrist,  15  Johns.  116;  Holbrook  v. 
Holhrook,  1  Pick.  250;  Smith,  Comm.  §§  560-573. 

The  body  of  the  act  plainly  forbids  a  preference  in  case  of  a  general 
assignment  by  an  insolvent  debtor,  when  it  declares  that  the  same 
shall  be  invalid  unless  made  for  the  benefit  of  all  the  creditors  in  pro- 
portion to  the  amount  of  their  respective  claims.  In  the  title  the 
same  purpose  is  manifest.  It  describes  the  act  as  one  to  secure  a 
"just  division  of  the  estates  of  debtors"  who  assign  for  the  benefit 
of  creditors.    The  emergency  clause,  or  section  16,  which  is  in  effect 
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a  preamble,  Btates  that  there  ia  no  lav  providing  "for 'the  equal  dis- 
tribution of  assets  among  creditors;"  and,  as  "there  is  argent  need"  of 
one,  provides  that  the  act  shall  take  effect  at  onoe.  The  prevention 
of  preferences  by  an  insolvent  debtor  making  an  assignment  being 
the  purpose  of  the  act,  it  also  very  properly  undertook  to  prevent  any 
creditor  from  obtaining  a  preference  in  such  cases,  against  the  viU 
of  the  debtor,  and  to  that  end  provided  that  sach  an  assignment  shall 
have  the  effect  to  dissolve  a  prior  attachment  on  the  same  property. 
But  the  act  should  have  gone  further  in  the  same  direction.  In  tbia 
respect  it  is  very  lame  and  incomplete,  and  if  a  mere  literal  compli- 
ance vith  its  terms  is  held  sufficient,  it  may  be  need  as  a  convenient 
contrivance  by  an  insolvent  debtor  to  distribute  bis  property  among 
his  creditors  unequally  and  unjustly.  To  all  such  creditors  as  he 
wishes  to  prefer  he  may  make  payments  or  confess  judgments,  and  if 
the  unfavored  creditor  seeks  to  protect  himself  in  the  only  way  he  can, 
by  an  attachment,  in  most  cases  the  lien  of  the  judgment  will  be  found 
prior  thereto,  and  hold  the  real  property ;  and,  if  necessary,  an  ex- 
ecution may  issue  thereon  and  be  levied  on  the  personal  property  be- 
fore the  attaching  creditor  can  obtain  judgment  in  his  action.  And 
now,  the  debtor  having  by  this  means  put  his  property  practically  into 
the  control  of  those  whom  be  wishes  to4>refer,  he  may  in  their  interest 
make  an  assignment,  and  thereby  free  the  property  from  the  attach- 
ment of  the  unfavored  creditor,  even  if  the  same  was  prior  in  time  to 
the  judgment  and  execution  of  the  favored  one. 

A  party  cannot  obtain  judgment  in  an  action,  even  where  there  is 
no  defense  made,  under  10  days.  In  the  mean  time  his  debtor  may 
confess  judgment,  with  or  without  action,  in  favor  of  any  or  all  of  his 
other  creditors,  and  have  his  property  taken  on  execution,  and  then 
make  a  formal  assignment  in  time  to  dissolve  the  attachment  in  the 
first  action  and  defeat  the  claim  of  the  plaintiff  therein  altogether. 
The  act  should  provide  that,  in  case  of  an  assignment  for  the  benefit 
of  creditors,  all  payments  or  mortgages  made  or  judgments  confessed 
by  the  debtor,  or  taken  against  him  for  want  of  an  answer,  on  account 
of  a  pre-existing  debt  or  liability,  within  some  reasonable  time  prior 
thereto,  should  be  null  and  void.  It  should  also  provide  for  the  ap- 
pointment of  an  assignee  by  the  creditors,  or,  failing  this,  by  the 
county  court.  As  it  is,  the  debtor  names  his  assignee,  and  thereby 
puts  his  estate  into  the  hands  of  some  serviceable  friend,  to  be  ad- 
ministered in  bis  own  interest  or  that  of  some  favored  creditor. 

The  experience  of  the  business  community  with  this  act  has  veri- 
fied, I  think,  what  was  predicted  by  this  court  concerning  its  practi- 
cal working  in  Mayer  v.  Cahalin,  5  Sawy.  357.  "The  object  of  the 
act  was  to  prohibit  insolvent  debtors  from  preferring  one  creditor  to 
another.  *  *  *  But  it  must  be  admitted  that  in  practice  it  will 
not  accomplish  such  purpose,  and  that,  most  probably,  it  will  operate, 
as  counsel  contend,  to  secure  an  unequal,  and  therefore  an  unjust, 
distribution  of  a  debtor's  property."    But,  defective  as  it  may  be  in 
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these  respects,  its  purpose  is  plain  and  just ;  and  I  do  not  think  it 
oaght  to  be  so  construed  as  to  uphold  an  assignment,  whioh,  while  it 
may  conform  to  the  mere  letter  of  the  law,  was  deliberately  made 
with  the  intention  of  circumventing  it,  and  does  in  effect  actually 
contravene  its  spirit  and  purpose,  and  grossly  defeat  the  good  inten- 
tion of  the  law-maker.  If  an  insolvent  debtor  undertakes  to  make 
an  assignment  under  this  law,  and  in  so  doing  does  any  act  with  the 
intent  to  circumvent  the  law  or  thwart  its  purpose  in  that  respect, 
be  commits  a  fraud  upon  the  law,  and  the  assignment  is  void.  Har- 
rison V.  SUrry,  5  Cranoh,  301;  The  William  King,  2  Wheat.  153; 
Lee  T.  Lee,  8  Pet.  60;  Keiffer  v.  Ehler,  18  Pa.  St.  391;  Receivers, 
etc.,  V.  Paterson  S.  Bank,  10  N.  J.  Eq.  16;  Kerr,  Fraud,  388.  The 
purpose  and  intent  of  the  act  is  to  prevent  preferences  in  assignments ' 
by  insolvents.  Preferences  are  generally  fraudulent  and  unjust,  and 
are  now  regarded  with  disfavor,  even  in  states  where  they  have  not 
been  actually  prohibited  by  statute;  and  the  determination  of  the 
courts  is  to  support  them  no  further  than  a  respect  for  adjudged  cases 
requires.  Ogden  v.  Jackson,  1  Johns.  870;  Receivers,  etc.,  v.  Pater- 
.  son  S.  Bank,  supra;  Nicholson  v.  Leavitt,  4  Sandf.  279;  Broadman 
v.  Halliday,  10  !Paige,  229;  1  Amer.  Lead.  Cas.  76.  To  prevent  these 
preferences  in  the  case  of  a  general  assignment  of  an  insolvent  debt- 
or's  property,  the  act  of  1878  declares  invalid  any  such  assignment 
whioh  does  not  in  effect  provide  for  a  "just"  and  "equal"  distribution 
of  such  debtor's  property  among  his  creditors.  In  Jacobs  v.  Ervin, 
supra,  69,  the  supreme  court,  in  considering  this  act,  said :  "Its  whole 
design  clearly  shows  that  it  was  the  intention  of  the  framers  to  pro- 
vide a  simple  and  effectual  mode  of  making  an  equitable  distribution 
of  the  insolvent  debtor's  estate  among  all  his  creditors;  and  such  con- 
struction should  be  given  it,  if  consistent  with  established  legal  prin- 
ciples, as  will  make  it  effectual  for  that  purpose."  In  short,  the  act 
is  remedial  in  its  character.  It  is  intended  to  prevent  fraud  and  in- 
justice, and  in  all  cases  of  doubt  should  be  liberally  construed  to 
that  end.  Sharp  v.  New  York,  31  Barb.  577;  White  v.  Steam-tug, 
6  Cal.  470. 

The  allegation  of  the  bill  is  that  the  confession  of  judgment  and 
the  assignment,  together  with  the  transfer  of  the  book-accounts  and 
the  horse  and  buggy,  were  parts  of  one  fraudulent  scheme  to  prefer 
the  Portland  creditors  over  the  San  Francisco  ones,  and  such  appears 
to  have  been  the  result.  The  confession  of  judgment,  as  such,  the  law 
permitted.  But  the  assignment,  considering  the  judgment  and  trans- 
fer of  the  accounts  as  a  part  of  it,  was  prohibited  by  the  law,  and 
therefore  void.  The  scheme,  as  a  whole,  was  intended  to  produce, 
and  resulted  in,  an  unequal  distribution  of  the  debtor's  property 
among  his  creditors. 

Under  an  act  regulating  assignments  and  forbidding  preferences 
thereby,  the  supreme  court  of  Massachusetts,  in  Perry  v.  Holden,  22 
Pick.  275,  held  that  a  mortgage  of  his  property  by  a  debtor  to  secure 
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certain  creditors,  followed  by  a  general  assignment  for  the  benefit  of 
creditors, — the  two  instruments  being  in  contemplation  at  the  same 
time  and  made  in  furtherance  of  one  scheme, — constituted  one  trans- 
action ;  and  as,  taknn  together,  they  gave  the  creditors  named  in  the 
mortgage  a  preference,  the  assignment  was  void.  See,  also,  on  this 
point,  Mackie  v.  Cairns,  5  Cow.  547. 

In  conclusion,  this  assignment,  in  my  judgment,  is  void,  because 
(1)  it  was  not  made  or  intended  for  the  benefit  of  all  the  assignor's 
creditors  in  proportion  to  their  claims,  and  does  not  so  operate,  but 
the  contrary;  (2)  it  is  and  was  intended  to  be  a  fraud  on  the  assign- 
ment act;  and  (3)  it  was  made  with  intent  to  hinder,  delay,  and  de- 
fraud the  plaintiff  of  his  lawful  suit  and  demand,  contrary  to  the 
-  statute  of  frauds. 

The  bill  does  not  seek  to  have  the  confession  of  judgment  set  aside, 
but  only  the  assignment.  The  judgment  was  permitted  by  the  law, 
and,  considered  by  itself,  is  valid;  and  so  was  the  plaintiff's  attach- 
ment. But  this  assignment,  if  allowed  to  standi  will  dissolve  the 
attachment,  and  leave  the  judgment,  which  was  really  used  to  dis- 
tribute the  defendant  Salmon's  property,  to  stand. 

There  being  no  valid  assignment  or  assignee  in  this  case,  the  plain- 
tiff is  entitled,  on  the  case  made  in  the  bill,  to  the  relief  prayed  for. 

The  demurrer  is  overruled. 


In  re  Extradition  of  Tullt. 

(Oireuit  (hurt,  8.  D.  Hem  Fork.    June  18, 18844 

I 

1.  Extradition— FoBGKRT 

Checks  or  diafts  drawn  by  an  agent,  and  signed  with  the  name  of  the  princi- 
pal, and  by  the  agent,  "  per  procuration,"  are  not  forgeries,  whether  the  agent 
lias  or  has  not  authority  to  draw  them,  since  in  either  case  they  are  nothing 
different  from  what  they  purport  to  be. 

2.  Same— Embezzlement— False  Accounts. 

False  entries  made  in  the  usual  books  of  account,  or  memoranda  on  slips 
directing  such  entries  by  others,  made  by  an  officer  or  employee  of  a  bank  for 
the  purpose  of  concealing  his  emltezzlements,  do  not  constitute  forgery,  as  de- 
fined and  recognized  bv  the  courts  of  England ;  and  where  a  person  is  held  for 
extradition  to  England  for  forgery  on  gucti  proofs  only  of  acts  committed  in 
England,  he  should  be  discharged  on  habeas  corpus. 
8.  Same- Lex  Loci  Contractus. 

Falsification  of  written  evidence  against  another  is  forgery  at  common  law ; 
and  where,  by  the  law  of  the  place,  a  clerk's  or  paying  teller's  daily  entries  in 
the  course  of  his  duty,  supplemented  by  his  own  oath,  in  the  absence  of  his 
recollection  on  the  subject,  are  admissible  in  evidence  in  his  own  discharge,  in 
respect  to  moneys  received  by  him,  semble,  that  the  falsification  of  such  en- 
tries for  the  fraudulent  purpose  of  concealing  embezzlements  should  be  deemed 
forgery. 

Extradition.     Habeas  corpus  and  certiorari. 
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F.  F.  Marlury,  for  the  British  goveivment. 

A.  P.  Whitehead,  for  the  Preston  bank. 

C.  S.  Luecomh,  for  the  accused. 

Brown,  J-.  Gerald  Thomas  TuUy  having  been  held  by  a  United 
States  commissioner  for  extradition  to  England  on  a  charge  of  for- 
gery, the  accused  has  been  brought  before  this  court,  together  with 
the  proceedings  upon  which  he  was  held,  upon  writs  of  habeas  corpus 
and  certiorari.  There  is  no  dispute  about  the  facts.  The  only  ques- 
tion presented  is  whether  the  offense  constitutes  the  crime  of  forgery 
under  the  treaty  with  Great  Britain.  The  record  shows  that  TuUy 
was  the  submanager  of  the  Preston  Banking  Company,  (Limited,)  a 
banking  company  in  Preston,  England;  that  the  bank  nad  various 
banking  agencies  in  the  vicinity  accustomed  to  have  funds  on  its  ac- 
count ;  that  it  was  the  duty  of  Tnlly,  as  submanager,  to  regulate  the 
balances  standing  to  the  bank's  credit  with  its  various  agents,  and 
when  the  amount  of  any  particular  agent  was  considered  too  high 
it  was  his  duty  to  make  some  withdrawal  of  funds  and  apply  them 
for  other  bank  purposes  \  that  the  bank  had  been  accustomed  to  make 
advances  of  money  on  security  to  Messrs.  Bail  ton,  Sons  &  Leedham, 
of  Manchester;  that  TuUy  "had  a  general  authority  from  the  Pres- 
ton Bank  to  draw  checks  upon  its  agents  in  reducing  their  balances;" 
the  practice  on  doing  so  was  for  TuUy  to  fill  out  a  printed  memoran- 
dum, termed  a  "blue-slip,"  showing  the  amount  drawn,  and  from 
whom,  and  how  the  proceeds  were  disposed  of.  These  printed  blanks 
were  in  the  foUowing  form : 

"Pkbsxon, , 

"Preston  Banking  Oo. 

"Debit, . 

"Credit, .»    '  , 

When  puch  slips  were  filled  out  Tully  signed  them  with  the  letter 
P.  simply,  which  stood  as  his  signature  and  authentication  of  the 
transaction  stated  in  the  memorandum.  The  blue-slips  were  then 
handed  to  the  accountant's  department,  from  which  the  proper  entries 
were  made  in  the  books  of  the  bank,  and  the  slips  were  preserved  as 
vouchers. 

The  complaint  charges,  and  the  proof  shows,  that  Tully,  upon  three 
occasions,  drew  checks  upon  the  bank's  agents,  received  the  money 
from  them,  and  rendered  to  the  bank  blue-slips  crediting  the  drafts 
to  the  agents,  and  dh-ecting  the  debit  of  the  amounts  to  certain  cus- 
tomers of  the  bank.  The  proof  warrants  the  inference,  however,  that 
the  money  was  appropriated  by  Tully  to  his  ownnse,  and  not  invested 
with  the  persons  against  whom  it  was  charged.  •  Three  transactions 
of  this  kind  are  mentioned  in  the  complaint,  all  similar,  one  of  which 
is  as  foUows:  On  the  twenty-third  of  October,  1882,  TuUy  drew  a 
check  upon  the  Manchester  &  Salford  Bank,  (Limited,)  for  ^81,000, 
payable  to  selves  or  bearer  signed  per  pro.  the  Preston  Bank  Com- 
pany ;  G.  T.  Tully,  submanager."    The  drawee  was  one  of  the  agents  of 
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the  PreBton  Bank.  Tally  rectived  the  money  in  person,  and  on  the 
fourth  of  November  following  rendered  to  the  aooountaut's  bureau  of 
the  Preston  Bank  the  following  blue-slip : 

"Preston,  4:-11-1882. 
"The  Preston  Banking  Company. 

"Debit,  investment  ac.  to  Bailtons. 
"Credit.  M.  &  S.  Bk.  Man.      do. 
"£1,000.00. 

In  October,  1883,  TuUy  absconded.  On  examination  of  the  books 
and  accounts  several  leaves  of  the  investment  ledger  were  found 
missing,  and  Bailtons'  account  was  missing.  Evidence  from  the 
Bailtons  shows  that  no  such  moneys  were  received  by  theni.         ^ 

The  complaint  charges  forgery  in  respect  to  the  drafts,  and  also 
forgery  in  respect  to  the  blue-slips,  in  uttering  a  "certain  written  in- 
strument purporting  to  be  an  accountable  receipt,  acquittance,  and 
receipt  for  money,  dated  on  the  fourth  day  of  November,  1882,  for  the 
sum  of  £1,000,  purporting  to  be  invested  with  Bailton,  Sons  &  Leed- 
ham." 

The  commissioner  held  that  the  crime  of  forgery  was  not  made  ont 
in  repesot  to  the  checks  or  drafts  upon  which  the  money  was  pro- 
cared  by  TuUy ;  but  he  has  held  the  prisoner  for  forgery  on  the  ground 
that  the  blue-dips  were  accountable  receipts. 

Forgery  is  defined  by  Blackstone  as  "the  fraudulent  making  or  al- 
teration of  a  writing  to  the  prejudice  of  another  man's  right."  i  El. 
Gomm.  247.  I  have  not  found  any  more  succinct  or  accurate  defini- 
tion than  this. '  Greenleaf  adds :  "It  may  be  committed  .of  any  writ- 
ing which,  if  genuine,  would  operate  as  the  foundation  of  another 
man's  liability,  or  the  evidence  of  his  right."  3  Greenl.  Ev.  §  103. 
In  one  of  the  latest  English  cases  (The  Queen  v.  Ritson,  L.  E.  1  Cr. 
Gas.  200)  it  is  defined  as  including  "every  instrument  which  fraudu- 
lently purports  to  be  that  which  it  is  not ; "  and  in  that  case  it  was 
held  that  a  false  date  inserted  in  a  deed  by  the  grantor,  prior  to  the 
time  of  its  execution,  for  the  fraudulent  purpose  of  overreaching  an 
intervening  incumbrance,  was  forgery  on  the  part  of  the  grantor,  be- 
cause it  was  a  false  deed  purporting  to  be  what  it  was  not;  namely, 
a  deed  of  the  date  stated,  designed  to  cut  off,  by  means  of  a  false 
date,  an  existing  right. 

As  respects  the  checks,  the  evidence  shows  that  Tully  had  authority 
to  draw  them  upon  the  bank's  agents  in  the  precise  form  in  which 
these  were  drawn;  and  there  is  no  proof  that  the  circumstances  of 
the  agent's  accounts 'were  not  such  as  warranted  the  drafts.  The  act 
was  done  in  his  ordinary  course  of  bi^sin^ss;  it  was  an  act  which  he 
was  authorized  to  do;  and  there  was  nothing  false  or  irregular  about 
the  checks  themselves ;  his  acts  in  drawing  these  checks  were  there- 
fore rightly  held  not  to  constitute  forgery.  Even  if  Tully  had  had 
no  authority  to  draw  these  checks,  they  would  not,  according  to  the 
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J  -  ^  ■'^  BngUsfa  law,  bare  oonstitated  forgery,  as  was  held  by  the  15  jndges  in 
-'  ^K-::;  Retina  t.  White,  2  Gar.  &  K.  404,  because  the  signature  by  him  in  his 
own  name  "per  prooorstion,"  etc.,  showed  on  its  face  all  that  ifr  pur- 
'^''    ported  to  be,  and  was  not  a  false  making. 
'•/■■'•i-  As  respects  tbe  blue-slips,  if  I  were  at  liberty  to  consider  the  ques- 

tion presented  as  an  original  one,  in  connection  with  the  law  of  evi- 
dence prevailing  in  this  state,  I  should  be  inclined  to  hold  that  they 
might  possibly  constitute  forgery  at  common  law;  on  the  ground  that, 
under  the  usage  of  the  bank  and  the  coarse  of  dealing,  these  blue- 
'^'■~r:':      slips,  as  between  TuUy  and  tbe  bank,  when  supplemented  by  his  own 
a:  .r;       oath,  as  correct  entries  made  at  the  time  of  the  transaction  and  in  the 
:■  E' :      course  of  his  ofBcial  duty,  might,  in  the  absence  of  his  own  recollection, 
i'ri:;:       become  evidence  in  his  favor,  admissible  under  our  rules  of  evidence, 
c :!;  .V       to  show  an  investment  by  him  of  the  moneys  he  had  received  as  stated 
3  '■:::z       in  the  slips,  and  hence  tending  to  show  an  acquittance  to  him  therefor 
Ti:  -       as  gainst  the  bank;  that  these  slips  were  precisely  equivalent  to  en- 
rr::,         tries  in  tbe  books  of  the  bank  by  Tully,  and  of  the  same  effect  as  if  it 
i.; :  ■         had  been  the  practice  for  Tully  to  make  entries  in  the  books  of  the  bank 
instead  of  rendering  the  blue-slips  for  the  purpose  of  such  entries  by 
t;;.  others.    Such  entries  in  the  books  of  the  bank,  in  the  course  of  his  daily 

]i^--         duties,  would,  in  connection  with  his  own  oath,  I  think,  afford  some 
corroborative  evidence  in  themselves,  as  against  the  bank,  in  favor  of 
the  person  making  them  as  parts  of  the  ret  gesta.    Whart.  Grim.  Law, 
§§  663-668;  1  Greenl.  Ev.  §  118?n;  McOoldrick  v.  Traphagen,  88  N. 
,".r  Y.  834 ;  Chaffee  v.  U.  S.  18  Wall.  5 1 6,  541 ;  Bank  of  Monroe  v.  Culver,  3 

:r  HQl,  631 ;  Conklin  v.  Stamler,  2  Hilt.  423,  428;  Burke  v.  Wolfe,  38  N. 

Y.  Super.  263;  Biles  v.  Com.  32  Pa.  St.  529;  1  Tay.  Ev.  §§  697-712. 
When  such  entries  are  made  falsely  and  fraudulently  in  order  to  con- 
ceal embezzlements,  they  might  well,  I  think,  under  our  law,  be  held 
to  be  forgeries  at  common  law,  as  papers  falsely  made  to  the  preju- 
dice of  the  bank ;  because  capable  of  being  made  use  of,  in  connection 
with  bis  own  oath,  as  evidence  against  it :  and  the  false  manufacture 
of  written  evidence  against  another  is  clearly  forgery.  Herein,  as 
it  seems  to  me,  lies  tbe  distinction  between  papers  or  documents  ca- 
pable of  such  a  use,  and  others  which  are  merely  false  statements 
and  can  have  no  such  legal  effect  to  another's  prejudice.  A  letter 
written  by  an  agent  to  his  principal  containing  a  false  and  fraudu- 
lent account  of  a  business  transaction  is  not  forgery,  because  it  has 
not,  and  cannot  be  made  to  have,  any  legal  force  or  validity  in  itself 
against  any  other  person  than  the  writer.  However  false  its  state- 
ments, it  is  precisely  what  it  purports  to  be,  and  nothing  else,  and 
not  capable  of  any  other  use.  State  v.  Young,  46  N.  H.  266.  But 
if  the  principal  should  insert  in  the  letter  an  alteration  injurious  to 
the  agent,  the  alteration  would  be  forgery  on  his  part,  because  false, 
and  because  the  letter  would  be  prima  facie  evidence  against  the  agent. 
So  if  a  check  delivered  in  payment  of  goods  purchased  be  drawn 
fraudulently  against  a  bank  where  the  drawer  has  no  funds,  and  has 


Digitized  by 


Google 


816  FEDE&AI.   REPOBTEB. 

no  reason  to  expect  payment,  such  a  check  is'  not  forgery,  since  it 
binds  nobody  but  the  drawer,  and  is  precisely  such  as  he  made  it  and 
intended  it  to  be ;  but  if  the  holder  fraudulently  increase  the  amount 
payable  after  the  check  has  been  signed,  that  is  forgery  on  his  part, 
because  the  check  is  evidence  and  apparent  authority  for  drawing  an 
amount  of  money  which  the  maker  never  authorized.  In  all  these 
oases  the  distinction  seems  to  me  to  turn  upon  the  question  whether 
the  instrument  has,  or  can  be  made  to  have,  any  legal  force  or  effect, 
in  itself  considered,  against  any  other  person  than  him  who  makes 
the  false  statement  or  alteration.  If  it  has,  and  is  designed  and  cal« 
oulated  to  deceive,  it  is  forgery ;  otherwise  not.  This  distinction,  I 
think,  is  well  shown  in  the  case  of  Regina  t.  White,  above  referred  to. 
2  Gar.  &  E.  404.  There  the  accused  was  held,  at  nisi  prius,  guilty 
of  forgery  for  indorsing  a  check  "per  procuration  Thomas  Tomlin- 
Bon, "  adding  his  own  name ;  upon  which  he  drew  the  amount  of  the 
check,  stating  at  the  time  that  he  was  authorized  .to  sign  in  that  man- 
ner.  He  had  in  fact  no  authority  to  sign  in  that  manner.  On  ap- 
peal  before  the  15  judges,  the  verdict  was  set  aside  as  erroneous, 
on  the  ground,  as  I  understand,  that  there  was  nothing  in  the  sig- 
nature  that  purported  to  be  anything  different  than  what  it  was; 
and  though  the  indorsement  "per  pro.,"  etc.,  was  false,  that  signa- 
tnre  was  no  evidence  whatever  against  Tomlinson  of  any  authority 
from  him,  and  could  not  be  made  such;  but  was  merely  a  naked  false 
Btatement  in  writing.  Entries  in  pass-books,  on  the  other  hand,  pur* 
port  to  bind  the  parties,  and  are  evidence  of  accountability  for  the 
amounts  entered,  and  hence  a  subject  of  forgery.  Regina  v.  Moody, 
9  Cox,  Cr.  Cas.  166,  168. 

In  this  case,  if  the  blue-slip  were  nothing  more  than  a  mere  direc- 
tion to  the  accountants  to  credit  the  agent  and  charge  Bailton,  although 
it  contained  by  implication  a  representation  of  the  investment  of  the 
amount  named  with  the  Bailtons,  that  would  not  have  constituted 
forgery,  but  merely  a  false  representation  in  writing.  It  could  only 
become  forgery  by  virtue  of  some  quality  as  evidence  which  it  might 
possibly  acquire  in  Tally's  favor,  under  the  usage  and  practice  of  the 
bank  and  the  law  of  the  place,  tending  to  acquit  him  for  the  money 
which  he  had  drawn  from  the  agent. 

For  the  purposes  of  this  bearing,  however,  on  a  claim  of  extradi* 
tion  by  the  British  government,  I  am  precluded  from  passing  upon 
this  as  an  original  question,  in  connection  with  the  rules  of  evidence 
prevailing  here,  because  this  transaction  was  in  England,  where  a 
different  rule  of  evidence  seems  to  prevail,  (3  Bl.  Comm.  368;  3  Barn. 
&  Aid.  142;)  and  also  because,  in  a  case  identical  with  the  present, 
as  it  seems  to  me,  in  all  essential  particulars,  the  court  of  appeal  in 
England  has  held  this  offense  not  to  be  forgery.  I  refer  to  the  case 
of  Charles  Windsor,  6  Best  &  S.  522,  who,  in  1866,  was  arrested  in 
London  on  the  charge  of  forgery  upon  the  Mercantile  Bank  of  this 
Tity,  in  making  false  and  fraudulent  entries  in  the  books  of  the  bank. 
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Windsor,  tbe  paying  teller  of  the  bank,  had  embezzled  upwards  of 
$200,000,  and  concealed  bis  crimes  by  entering  upon  the  bank's  booka 
some  $200,000  as  coin  and  cash  in  vault,  which  was  not  there.  By 
these  fictitious  entries,  carried  along  for  a  period  of  two  years,  be  con- 
cealed his  embezzlements.  In  tbe  argument  before  tbe  court  of  ap- 
peal, on-  habeas  corpus,  counsel  called  tbe  attention  of  tbe  court  to  the 
claim  that  such  an  entry  "is  virtually  a  statement  by  the  bank,  and 
would  be  evidence  against  them."  Tbe  point  was  overruled,  although 
the  rules  of  evidence  prevailing  here  wwe  not  considered.  Opinions 
were  delivered  by  Gookbubn,  C.  J.,  and  Blaokbubn,  J.,  with  Shek,  J., 
concurring.     Cookburn,  G.  J.,  says : 

"Ko  doubt  this  was  a  false  entry,  and  made  for  fraudulent  purposes;  but 
it  is  clear  that  tlie  offense  did  not  amount  to  forgery.  We  must  take  the  term 
'forgery'  in  the  extradition  act  to  mean  that  which  by  unive^-sal  acceptation  it 
is  understood  to  mean,  namely,  the  making  or  altering  a  writing  so  as  to 
make  the  writing  or  alteration  purport  to  be  the  act  (^  some  other  peraon, 
which  it  is  not." 

BiiAOKBURN,  J.,  says : 

"Forgery  is  the  falsely  making  or  altering  a  document  to  the  prejudice  of 
another,  6y  making  it  appear  as  the  document  of  that  person;  telling  a  lie 
does  not  become  forgery  because  it  is  reduced  to  writing." 

The  statute  of  tbe  state  of  New  York,  making  the  offense  forgery 
in  tbe  third  degree,  was  held,  and  no  doubt  rightly,  not  to  extend  the 
force  of  tbe  treaty  to  offenses  not  embraced  within  the  definition  of 
forgery  at  the  time  when  the  treaty  was  executed.  The  prisoner  was 
accordingly  discharged.  There  has  been  no  change  in  tbe  laws  or 
statutes  of  either  country,  in  this  respect,  so  far  as  I  know,  since  this 
decision. 

It  is  immaterial  what  my  own  judgment  might  be,  whether  as  an 
original  question  tbe  Case  of  Windsor  or  that  of  TuUy  constitutes 
forgery  at  common  law,  so  long  as  tbe  point  has  been  adjudicated  to 
tbe  contrary  in  England,  in  whose  behalf  tbe  extradition  is  here 
sought.  The  blue-slips  in  this  case  cannot  by  possibility  have  any 
greater  effect  than  Tully's  own  entries  in  tbe  books  of  tbe  bank,  ac- 
cording to  the  usages  of  the  bank,  would  have  bad.  It  is  only  as 
some  possible  evidence  in  Tully's  favor  that  such  entries,  or  these 
blue-slips  as  the  equivalent  of  such  entries,  could  be  anything  more 
or  different  than  they  purport  to  be.  Tbe  attention  of  the  English 
court  of  appeal  being  called  to  this  point,  they  overruled  it  as  insuffi- 
cient. This  adjudication  must  be  deemed  to  be  the  settled  law  of 
England  until  in  some  way  modified  or  reversed,  and  I  have  not  found 
any  contrary  or  inconsistent  adjudication.  While  the  definitions  of 
forgery  there  given  are  in  some  respects,  I  think,  too  limited,  the 
Case  of  Windsor,  as  an  authority,  determines  tbe  English  law  as  re> 
gards  forgery  in  this  particular.  By  that  adjudication  TuUy  could 
not  be  convicted  or  lawfully  charged  with  the  offense  of  forgery  in 
respect  to  tbe  transactions  here  complained  of ;  and  it  would  evidently 
v.20,no.l3— 52 
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be  impropef  to  order  his  extradition  upon  a  charge  which  the  law  of 
that  country  declares  cannot  be  maintained  as  constituting  forgery 
under  the  treaty. 

The  prisoner  should  therefore  be  discharged. 


FVFBBS  V.  BOBXBTBOK.         ' 

{OircuU  Court,  S.  D.  If»io  York.    July  6, 188^ 

CnsTom  Ddtibb— Bowe-Black. 

The  article  known  as  bone-black  is  subject  to  a  duty  of  25  per  cent. 

/  •  . 

At  Law. 

William  W.  McFarland,  for  Plaintiff. 

Elihu  Root,  U.  S.  Dist.  Atty.,  and  S.  B.  Clarke,  Asst.  U.  S.  Dist. 
Atty.,  for  defendant. 

Weeeleb,  J.  The  importation  in  question  was  made  in.^eptem- 
ber,  1881.  The  article  is  well  known  as  bone-black.  By  section 
2504,  Rev.  St.,  "black  of  bone,  or  ivory-drop  black,"  is  made  subject  to 
a-  duty  of  25  per  cent.  The  duty  was  assessed  at  this  rate.  The 
plaintiff  made  protect  that  this  article  was  free  under  the  provision 
of  section  2505,  exempting  "bones  crude  and  not  manufactured, 
burned,  calcined,  ground,  or  steamed."  "Animal  carbon  (bone- 
black)"  was  made  free  by  the  act  of  March  2, 1861.  12  St.  at  Large, 
p.  178,  §  23.  A  duty  of  25  per  cent,  was  laid  upon  "bone  or  ivory- 
drop  black"  by  the  act  of  June  30,  1864,  (13  St.  at  Large,  p.  202,  § 
10',)  an  "Act  to  increase  duties."  Animal  carbon  and  bone-black, 
by  name,  disappeared  from  the  free-list.  Ivory-drop  black  is  a  pig- 
ment, and  derives  its  name  of  drop  from  the  mode  of  manufacture. 
Bone-black  is  not  shown,  nor  known,  to  be  anything  like  a  pigment. 
There  is  no  such  thing  as  bone-drop  black,  as  there  is  ivory-drop 
black ;  nor  is  ivory-drop  black  ever  known  as  bone-black.  The  ex- 
pression in  the  act  of  1864  of  bone  or  ivory-drop  black  could  hardly 
mean  bone,  or  in  other  words,  ivory-drop  black.  The  more  natural 
meaning  under  the  circumstances  would  seem  to  be  that  either  bone- 
black  or  ivory-drop  black  should  be  subject  to  a  duty  of  35  per  cent. 
Still  more  would  the  expression  of  "black  of  bone,  or  ivory-drop  black, " 
in  the  Bevised  Statutes,  seem  to  have  that  meaning.  Black  of  bone 
could,  so  far  as  shown,  be  nothing  but  bone-black. «  The  expression 
is  the  equivalent  of  "bone-black  or  ivory-drop  black,  26  per  centum." 
In  this  view  the  assessment  was  correct. 

The  protest  raised  the  question  whether  this  article  came  under  the 
description  of  bones  crude  and  not  manufactured,  burned,  ground,  cal- 
cined, or  steamed.  It  was  shown  not  to  be  bones  ground  or  steamed. 
The  question  whether  the  description  of  bones  crude  and  not  man- 
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ufactured,  or  bnmed  or  calcined,  would  cover  it,  was  submitted  to  tie 
jury  and  found  for  the  defendant.'  That  was  the  question  to  be  tried. 
Davies  v.  Arthur,  96  U.  S.  148.  The  verdict  should  stand  unless  it  is 
without  evidence  to  support  it,  or  is  against  the  substantial  weight  and 
effect  of  the  evidence. 

In  Schriefer  v.  Wood,  5  Blatchf.  215,  it  is  held  that  bone-black  is 
a  manufacture  of  bones.  That  decision  is  decisive  of  this  question^ 
unless  bone-black  is  specifically  burned  or  caloined-bone.  Bones  are 
exposed  to  ^  eat  in  close  vessels,  and  charred  to  make  bone-black.  The 
process  is  a  distillation,  and  not  a  combustion.  The  bones  are  heated, 
but  are  not  burned.  The  product  is  ground  and  assorted  for  use. 
Bones  are  calcined  by  being  burned  or  heated  accessible  to  air.  There 
was  some  conflict  on  the  evidence  as  to  how  these  terms  were  under- 
stood in  commerce.  The  whole  was  submitted  to  the  jury  to  find 
whether  this  article  was  included  in  the  terms  "burned  or  calcined 
bone."  The  finding  was  well  founded  upon  evidence,  the  effect  of 
which  was  for  the  jury. 

Under  the  circumstances,  the  verdict  cannot  be  set  aside  without  an 
arbitrary  exercise  of  the  power  of  the  court.  The  motion  must  there- 
fore be  denied. 


Pbentioe  v.  Steabns  and  olbers. 

{(Xreuit  Court,  D,  Minnetota.    June  24, 1884.) 

1.  Laud— Trbatt  with  Indians— CoKVKTANCK—TiTiiB. 

A  treaty  between  the  United  States  and  an  Indian  tribe  having  been  fulfllled 
by  a  conveyance  of  land,  no  question  can  arise  as  to  the  character  of  th«  con- 
veyance,— whether  a  gift,  donation,  or  grapt  for  value. 

2.  Same— Dbscription — Mistake. 

An  appointment  by  an  Indian  chief  of  a  party  to  receive  title  to  certain  lan^ 
intended  to  be  conveyed  under  treaty,  may  be  valid ;  but,  unless  the  conveyance 
describes  the  land  as  it  really  lies,  no  title  to  it  can  pass  to  the  appointee,  what- 
ever may  have  been  the  Indian's  impression  as  to  what  its  situation  was. 
8.  Bame— KiGHT  OF  Appointee  to  Sell — AccnRACT  of  Description. 

The  appointee  of  an  Indian  chief  to  receive  title  to  certain  land  may  after- 
wards alisorb  the  interests  of  his  co- beneficiaries;  but, in  a  subsequent  convey- 
ance by  him,  he  must  use  language  appropriate  to  his  purpose,  Or  no  title  will 
pass. 

At  Law. 

Rea,  Kitchell  d  Shaw,  C.  K.  Davis,  and  J.  W.  WiUis,  for  plaintiff. 

0.  P.  Stearns,  per  se;  Gordon  E.  Cole,  John  M.  OUman,  and  W. 
TV.  Bilson,  for  defendants. 

MrLLER,  Justice.  This  is  an  action  of  ejectment  for  land  in  the 
city  of  Duluth.  The  contest  arises  out  of  the  reservation  or  stipula- 
tion in  the  treaty  of  the  thirtieth  of  September,  1854,  between  the 
Chippewa  Indians  and  the  United  States.  That  stipulation  declares 
that  Buffalo,  one  of  the  chiefs  of  the  tribe,  should  be  authorized  t& 
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designate  some  of  his  relatives  who  bad  supported  him,  who  should 
receive  a,  section  of  land.  It  seems  that  Buffalo,  on  the  day  of  the 
making  of  the  treaty,  and,  of  course,  before  it  was  ratified  by  the 
United  States,  made  an  attempt,  both  to  appoint  persons  who  should 
receive  the  land,  who  should  be  beneficiaries  of  the  donation,  if  you 
should  call  it  a  donation,  or  of  the  reservation,  if  you  should  call  it 
a  reservation,  (I  do  not  think  it  is  material  which,}  and  to  designate 
the  land  which  he  assigned  to  them,  which  was  as  follows : 

"I  hereby  select  a  tract  of  land  one  mile  square,  the  exact  boundsiy  of 
which  may  be  defined  when  the  surveys  are  made,  lying  on  the  west  shore  of 
St.  Louis  bay,  Minnesota  territory,  immediately  above  and  adjoining  Minne- 
sota point;  and  I  direct  that  patents  be  issued  for  the  same,  according  to  the 
atmve-recited  provisions,  to  Sliaw-bwaw-shung,  or  Benjamin  G.  Armstrong, 
my  adopted  son,  '  and  then  to  the  nephew,  whose  name  is  given,  and  to  bis 
iwo  sons,' — one  quarter  section  to  each." 

One  of  the  questions  that  arises  is  whether  that  was  a  valid  selec- 
tion,— a  valid  exercise  of  the  power  of  selection  and  appointment  by 
Buffalo  under  that  treaty.  The  treaty  was  afterwards  ratified  without 
qualification  in  regard  to  this  particular.  We  are  of  opinion  that,  so 
far  as  the  appointment  of  the  persons  to  receive  this  land  is  con- 
cerned, it  was  a  valid  appointment ;  and  the  right,  so  far  as  it  could 
then  vest,  was  vested  by  that  paper  in  Benjamin  Armstrong,  and  in 
the  other  beneficiaries  who  have  conveyed  their  interest  in  said  land 
to  Benjamin  Armstrong,  and  he  has  received  the  patent  from  the 
United  States  for  the  land  under  that  treaty.  Buffalo  died  before  any- 
thing was  done  in  the  matter.  Armstrong  undertook  to  convey  to. 
Frederick  Prentice,  the  plaintiff  in  the  action,  an  undivided  one-half 
of  the  section  of  land  which  had  been  selected  by  Buffalo.  The  United 
States  afterwards,  coming  through  the  land-office  and  interior  depart- 
ment, to  execute  this  treaty  by  making  a  deed  of  a  section  of  land, 
found  a  difficulty  in  locating  it  under  Buffalo's  directions.  I  do  not 
know  whether  the  difficulty  was  insuperable;  probably  it  was.  It  was 
easy  to  see  that  a  large  discretion  was  left  in  the  officers  of  the  United 
States,  because  both  the  treaty  and  Buffalo's  directions  say,  "the 
boundary  of  which  may  be  defined  when  the  surveys  are  made."  It 
was  therefore  dependent  upon  future  -  surveys,  whether  that  meant 
regular  congressional  surveys  of  land  for  public  purposes,  or  whether 
it  meant  a  special  survey  of  the  land  of  Buffalo's  selection.  And  the 
same  question  goes  back  to  the  treaty,  whether  Buffalo  was  to  select 
a  section  after  these  surveys  were  made,  or  whether  he  was  to  select 
the  amount  of  a  section,  which  is  a  square  mile.  These  are  questions 
which  are  not  easy  to  solve,  neither  is  it  necessary  to  do  so.  In  either 
event  we  think  that  the  treaty  was  valid,  and  we  think  that  the  patent 
which  the  United  States,  after  encountering  these  difficulties,  made  to 
Armstrong  of  certain  parts  of  sections  regularly  surveyed,  as  found 
in  the  congressional  plats  and  surveys  of  the  United  States,  was  a 
valid  execution  of  the  treaty.    And  as  the  patent  issued  to  Arm* 
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strong  under  that  selection  of  the  United  States,  and  as  appears  by 
the  correspondence  accepted  by  Armstrong,  we  are  of  the  opiDiou 
that  the  treaty  was  fully  executed  between  Armstrong  and  the  United 
Stales,  and  was  valid  as  to  them. 

Now,  that  presents  the  main  question  in  this  case;  and  that  ques- 
tion is,  whether  Armstrong  made  such  a  conveyance  to  Prentice  of 
the  undivided  one-half  of  any  particular  piece  of  land,  or  of  the  in- 
terest which  he  bad  acquired  by  what  had  taken  place,  so  that  Pren- 
tice could  recover  this  specific  piece  of  land  in  ejectment.  That  is 
the  main  question;  and  the  one  upon  which  we  feel  ourselves  com- 
pelled to  decide  this  case. 

It  will  be  remembered  that  the  deed  from  Armstrong  to  Prentice 
was  made  on  the  eleventh  of  September,  1856,  two  years  after  the 
treaty  was  made, — after  Buffalo  h^d  made  Armstrong  the  appointee  of 
what  he  was  to  receive  from  the  government,  and  after  he  bad  made 
his  attempt  at  the  selection  of  the  land;  which  selection  was  de- 
scribed as  "a  section  one  mile  square,  the  exact  boundary  of  which 
may  be  defined  when  the  surveys  ^re  made,  lying  on  the  west  shor^ 
of  St.  Louis  bay,  Minnesota  territory,  immediately  aboye  and  adjoin- 
ing Minnesota  point."  Now,  Armstrong  conveys  to  him  "the  undi- 
vided half  of  the  following  described  piece  or  parcel  of  land,"  which 
language  itself  is  important;  he  conveys  to  him  the  undivided  one- 
half  of  the  following  described  piece  or  parcel  of  land,  situated  in  the 
county  of  St.  Louis  and  territory  of  Minnesota,  described  as  follows : 

"Beginning  at  a  large  stone  or  rock  at  the  head  of  St.  Louis  river  bay, 
nearly  adjoining  Minnesota  point;  commencing  at  said  ro£k,  and  running 
east  one  mile,  north  one  mile,  west  one  mile,  south  one  mile,  to  the  place  of 
beginning;  and  being  the  land  set  off  to  the  Indian  chief,  Buffalo,  at  the  In- 
dian treaty  of  September  30,  1854,  and  was  afterwards  disposed  of  by  said 
Buffalo  to  said  Armstrong,  anir  is  now  recorded  in  the  government  docu- 
ments." 

The  main  question  to  be  decided  here  is  whetner  this  is  an  attempt 
to  convey  the  specific  piece  of  land  one  mile  square,  definitely  located, 
and  supposed  to  have  come  to  Armstrong  through  means  of  the  treaty 
and  the  appointment  of  Buffalo,  or  whether  the  true  meaning  of  it 
was  that  it  was  intended  to  convey  such  interest  as  Buffalo  had  ac- 
quired and  had  transmitted  to  Armstrong,  whatever  that  interest 
might  be,  and  wherever  it  might  be  found,  whether  it  was  one  square 
mile  in  solido,  or  whether  it  was  one  square  mile  taken  in  different 
sections  and  subdivisions.  Because  if  it  was  the  purpose  of  Arm- 
strong to  convey  to  Prentice  this  specific  piece  of  land  by  metes  and 
bounds,  of  which  the  location  was  known  and  understood,  or  supposed 
to  be  known  and  understood,  then  the  plaintiff,  suing  upon  this  deed, 
and  nothing  else, — which  does  not  describe  the  land  in  controversy 
between  the  parties  to  the  suit, — cannot  recover,  because  the  deed 
does  not  describe  the  particular  land, — the  specific  land,  or  piece  or 
parcel  of  land, — now  held  by  defendant.     It  is  not  the  piece  ox  parcel 
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of  land  which  this  plaintiff  is  suing  for,  and  which  this  defendant  is 
charged  with  being  in  possession  of.  On  the  other  hand,  if  it  was  an 
attempt  to  convey  the  interest,  whatever  it  was,  that  had  come  to 
Armstrong  by  reason  of  the  treaty,  and  by  reason  of  the  action  of 
Buffalo  under  it,  then  another  consideration  prevailed,  and  we  can 
inquire  whether  the  plaintiff  is  in  a  position  to  question  the  title  to 
that  unascertained  piece  of  land.  The  consideration,  outside  of  the 
language  of  the  deed,  is  very  strongly  in  favor  of  the  first  view,  and 
is  repelled  by  nothing  in  it,  that  the  parties  intended  to  convey,  and 
understood  the  deed  described  a  piece  of  land,  so  that  it  could  be 
identified.  The  presumptions  are  very  strong,  and  the  language  is 
in  favor  of  this  view.  The  deed  describes  a  mile  square,  with  a  given 
starting  point,  which  can  be  identified,  and  which  has  been  identified 
in  this  proof.  And  then,  taking<into  consideration  the  language, 
"Commencing  at  said  rock,  and  running  east  one  mile,  north  one 
mile,  west  one  mile,  south  one  mile,  to  the  place  of  beginning."  This 
is  a  specific  description  of  a  described  piece  or  parcel  of  land.  This 
is  a  piece  of  land  that  a  surveyor  can  go  to  to-morrow  and  lay  off 
easily,  by  showing  him  the  rook  which  waB  proved  to  be  at  an  ascer- 
tained point.  He  can  go  there  and  lay  it  off  easily,  (except  that  it 
runs  into  the  water,)  and  he  can  make  that  selection  of  the  section 
of  land  described  there,  and  make  a  survey  of  it,  and  it  will  not 
touch  the  land  in  controversy  by  half  a  mile.  It  therefore  requires 
the  entire  rejection  of  that  first  part  of  the  description  as  so  much 
surplusage,  and  as  inconsistent  with  whttt  the  plaintiffs  now  claim, 
in  order  that  we  may  find  the  suflScienoy  of  that  deed.  The  lan- 
guage following  does  not  fairly  negative  that;  it  merely  implies 
that  this  section  of  land  which  we  have  above  described, — this  mile 
square, — it  is  "the  lands  set  off  to  the  Indian  chief  Buffalo,  at  the  In- 
dian treaty  of  September  30,  1854,  which  was  afterwards  disposed  of 
by  said  Buffalo  to  said  Armstrong,  and  is  now  recorded  in  the  govern- 
ment documents. "  If  we  read  that,  as  it  seems  to  me  it  should  be 
read,  that  on  that  date,  Buffalo  having  first  made  the  treaty,  and 
made  the  selection  of  the  mile  square,  according  to  the  description  of 
his  selection  which  we  have  read, — which  does  not  mention  the  rock, 
nor  does  it  mention  the  lines  east  and  west,  but  undertakes  to  describe 
where  it  is  by  saying,  "that  it  is  lying  on  the  west  shore  of  St.  Louis 
bay,  Minnesota  territory,  immediately  above  and  adjoining  Minnesota 
point," — ^now,  if  we  suppose  that  when  Armertrong  undertook  to  con- 
vey the  undivided  half  of  his  property  to  Prentice  that  no  government 
surveys  had  been  made,  no  attempt  made  to  identify  the  land,  that 
Armstrong  as  well  as  Buffalo  were  satisfied  at  the  time  of  making 
the  designation  that  he  had  designated  a  mile  square  of  land  within 
that  treaty  limits,  which  could  be  easily  ascertained  and  laid  off  by 
the  surveyors  when  they  come  to  make  the  United  States  surveys, 
and  that  Armstrong  was  undertaking  to  convey  that  piece  of  land  so 
selected,  and  you  have  all  that  is  necessary  to  fill  every  requirement 
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of  the  descriptiTe  part  of  this  grant.  Bnt  there  is  no  description  of 
the  land,  except  the  implication  which  may  arise  from  the  language 
in  the  deed,  which  conveys  |o  Prentice  whatever  may  he  coming  to 
Armstrong  by  reason  of  this  transaction.  This  is  the  meaning  of  the 
language,  and  to  put  any  other  constrnotiou  npon  it  is  to  strain  a 
point,  and  to  suppose  it  possible  to  strike  out  that  first  portion  of  the 
deed  which  gives  a  clear  description  of  the  land  and  its  location  and 
boundaries. 

Without  elaborating  this  view  of  the  subject,  we  are  of  the  opinion 
that  that  deed  from  Armstrong  to  Prentice  conveys  no  interest  in  the 
land  in  controversy  here  upon  which  the  action  of  ejectment  can  be 
sustained.  We  further  find  that  this  deed  to  Prentice,  which  we  find 
did  not  convey  the  land,  is  otherwise  a  good  deed.  There  is  an  ob- 
jection to  the  want  of  two  witnesses,  but  that  is  cured  by  a  subsequent 
act  of  the  Minnesota  legislature.  And  we  are  of  opinion  that  it  was 
sufficiently  acknowledged  to  have  admitted  it  to  record,  and  was  so 
acknowledged  and  recorded,  so  that,  with  regard  to  the  deed,  its  only 
defect  was  its  want  of  description. 

We  are  of  the  opinion  that,  under  the  statutes  of  Minnesota,  the  deed 
made  by  Mr.  Oilman,  under  which  the  defendants  claim,  is  merely  a 
quitclaim  deed.  It  is  equivalent  to  the  conveyance  of  such  interests 
as  Armstrong  had  when  he  made  it.  Secondly,  if  Armstrong,  as  we 
find,  had  conveyed  the  other  undivided  one-half  by  a  valid  deed  for 
the  land  now  in  controversy,  Mr.  Oilman  and  his  grantee  would  take 
nothing  under  his  conveyance,  because  Armstrong  had  nothing  to  con- 
vey. But  since  the  grantees  under  Oilman,  the  defendants,  are  in 
possession,  it  is  for  the  plaintiff  to  show  that  he  himself  has  a  ^ood 
title.  He  has  not  made  out  any  title  to  this  particular  piece  of  land, 
and  he  is  in  no  condition  to  inquire  into  defects  in  the  defendant's 
title. 

We  are  of  opinion,  in  the  first  place,  as  to  the  law  of  the  case,  that 
the  treaty,  having  been  fulfilled  by  the  United  States  by  the  convey- 
ance of  the  land,  that  no  question  arises  about  there  being  a  dona- 
tion, or  gift,  or  grant  for  value,  or  anything  of  that  kind.  Secondly, 
we  are  of  opinion  that  Buffalo's  attempt  in  the  designation  and  ap- 
pointment, as  to  the  appointment  was  valid.  In  point  of  fact,  that  the 
United  States  never  granted,  and  never  pointed  out,  that  particular  ' 
piece  of  land  which  it  seems  he  supposed  he  had  selected.  In  the 
third  place,  we  are  of  opinion  that  Armstrong,  by  this  conveyance, 
after  be  had  become  entitled  to  the  interest  which  Buffalo  had  ap- 
pointed to  all  four  of  them, — that  being  a  quarter  section  to  each, — that 
that  conveyance  he  made  to  Prentice  might  have  been  a  valid  deed 
assigning  the  undivided  one-half  of  Armstrong's  interest,  tmder  the 
treaty,  had  he  used  language  appropriate  to  that  purpose,  but  that  he 
did  not  do  so.  We  also  find  that  the  undivided  half  of  this  property  is 
worth  the  sum  of  $10,000. 

Judgment  is  ordered  for  the  defendants. 
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In  re  Cross. 
(Dittriet  Churl,  D.  Maryland.    June  28, 1884.) 

BLA.BBA8  CoRPCB — Rbmoval  OF  Prisohbh — Tbial  bt  Jury— Police  Court  of 
THB  District  ok  CoLnHBiA. 

The  petitioner,  a  citizen  of  Maryland,  having  been  committed  by  a  commis- 
sioner of  the  Maryland  district  fur  an  offense  against  the  law  to  prevent  the 
sale  of  lottery  tickets  in  the  District  of  Columbia,  au  order  for  his  removal  to 
be  tried  in  the  police  court  of  that  district  was  refused,  and  the  commissioner 
directed  to  talce  bail  requiring  him  to  answer  the  charge  in  the  supreme  court 
of  that  district,  being  a  court  in  which  ho  would  be  tried  by  jury.  The  fact, 
that  the  accus^  lias  to  be  brought  from  another  district  to  be  tried,  field  almost 
conclusive  that  the  offense  charged  cannot  be  of  that  class  to  wliich  the  con- 
stitutional  guaranty  of  trial  by  jury  has  been  held  not  to  apply. 

Habeas  Corpus. 

A,  B.  Williarm  and  Joseph  White,  for  petitioner. 

A.  Stirling,  Jr.,  for  the  United  States. 

MoBRis,  J.  This  is  an  application  to  stay  the  passing  of  an  order 
of  removal,  and  for  a  writ  of  habeas  corpus.  The  petitioner.  Cross, 
a  citizen  of  Maryland,  having  been  charged  with  being  a  person  who 
has  kept,  set  up,  promoted,  and  been  concerned  in  a  policy  lottery  or 
policy  shop  within  the  district  of  Columbia,  contrary  to  the  act  of 
April  29,  1878,  to  prevent  the  sale  of  policy  or  lottery  tickets  in  the 
District  of  Columbia,  was  arrested  and  brought  before  Commissioner 
Bogers,  in  this  district,  and,  after  an  examination  of  witnesses  and 
a  heari;ig  before  him,  was,  in  default  of  $1,0U0  bail  to  answer  the 
charge  before  the  police  court  of  the  District  of  Columbia,  committed 
to  jail  by  the  commissioner. 

The  petitioner  now  asks  that  no  order  may  be  passed  for  his  re> 
moval  to  the  District  of  Columbia  to  answer  the  charge  in  the  police 
conrt,  and  that  he  be  released.  It  is  urged  on  his  behalf  (1)  that 
the  act  of  congress  authorizing  the  removal  of  persons  charged  with 
crime  against  the  United  States  provides  for  their  removal  for  trial 
before  such  court  of  the  United  States  as  by  law  has  cognizance  of 
the  offense;  and  it  is  contended  that  the  police  court  of  the  District 
of  Columbia  is  not  a  court  of  the  United  States,  but  is  a  local  munic- 
ipal court  of  that  district  for  the  trial  of  petty  offenses.  (2)  That 
the  trial  of  the  petitioner  before  the  police  court  of  that  district  will 
be  in  a  manner  forbidden  by  the  federal  constitution,  because  the 
conrt  is  held  by  a  judge  without  a  jury,  and  the  offenses  are  tried 
therein  upon  information  merely,  and  that  although  a  right  of  ap- 
peal and  retrial  is  provided  in  a  superior  court  with  a  jury,  the  con- 
stitutional right  of  the  petitioner  to  a  trial  by  jury  is  not  thereby 
preserved. 

These  are  substantially  the  grounds  urged  by  the  learned  counsel 
for  the  petitioner.     In  support  of  them,  be  relies  upon  Dana's  Case, 
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7  Ben.  1,  and  I  am  asked  to  pass  upon  the  important  constitutional 
question  -with  regard  to  the  right  of  the  polioe  court  of  the  District  of 
Columbia  to  try  any  person  for  the  offense  charged  against  this  peti- 
tioner. But  this  general  question  is  one  of  such  importance  and  del< 
ioacy,  that,  upon  an  application  for  a  writ  of  habeas  corpus,  a  single 
judge  should  be  reluctant  to  pass  upon  it,  and  I  do  not  think  this 
case  presents  to  me  that  duty. 

There  is  a  court  of  the  District  of  Columbia  having  cognizance  of 
this  offense,  with  regard  to  the  jurisdiction^  and  constitutionality  of 
which  there  is  no  doubt.  The  supreme  court  of  that  district,  sitting  in 
special  term  for  the  trial  of  crimes,  has  jurisdiction  of  all  crimes  and 
offenses  within  that  district.  It  has  a  grand  jury  and  a  petit  jury; 
and  none  of  the  objections  urged  against  the  constitutionality  of  a 
trial  of  the  petitioner  in  the  police  court  are.  applicable  to  it. 

Under  section  1014  of  the  Bevised  Statutes,  the  removal  of  the  pris- 
oner can  be  ordered,  in  default  of  bail,  to  any  court  within  the  dis- 
trict which,  ,by  law,  has  cognizance  of  the  offense.  I  shall  therefore 
direct  the  commissioner  to  accept  bail  from  the  petitioner  for  his  ap- 
pearance before  the  supreme  court  of  the  District  of  Columbia,  and, 
in  default  of  bail,  to  commit  him  to  answer  in  that  court. 

I  should,  perhaps,  briefly  indicate  my  reason  for  refusing  to  ordei 
the  petitioner's  removal,  to  be  tried  by  the  police  court.  The  decla- 
ration of  the  constitution  that  the  accused  shall  have  a  speedy  trial 
by  jury  is  imperative.  The  only  exceptions  are  crimes  and  accusa- 
tions of  that  class,  which,  at  the  time  of  the  adoption  of  the  constitu. 
tion,  were,  by  the  regular  course  of  the  law  and  the  established  modes 
of  procedure,  not  the  subjects  of  jury  trial.  State  v.  Olenn,  54  Md. 
600.  These  are  found  to  have  been  those  offenses  against  police  reg- 
ulations for  the  protection  of  society  against  the  vicious,  idle,  va- 
grant, and  disorderly  portion  of  its  members.  Such  offenses  of  ne- 
cessity must  be  speedily  and  summarily  disposed  of,  as  wall  for  the 
relief  of  the  offender  as  of  the  community.  The  object  to  be  accom- 
plished is  the  immediate  suppression  of  the  offense,  that  decency, 
good  order,  and  morality  may  be  maintained.  The  ]jplice  court  of 
the  District  of  Columbia  is  primarily  a  court  for  this  purpose.  It  is 
*  held,  without  a  jury,  by  one  judge,  learned  in  the  law,  but  in  case  of 
his  sickness,  absence,  or  disability  either  of  the  justices  of  the  su- 
preme court  of  the  district  may  designate  a  justice  of  the  peace  to 
discharge  his  duties.  ' 

Looking,  then,  to  the  reason  for  the  exceptions  to  the  constitutional 
guaranty  of  trial  by  jury,  it  seems  to  me  an  almost  conclusive  pre- 
sumption that  when  the  alleged  offender  is  not  arrested  in  thQ  com- 
munity where -the  offense  was  committed,  when  he  has  to  be  brought 
back  from  another  jurisdiction  to  be  tried,  or  when  the  charge  against 
him  is  that,  without  ever  having  been  present,  he  has  from  a  distance 
been  concerned  in  or  promoted  the  offense  complained  of,  then  the 
reason  fails,  and  it  is  apparent  that  the  offense,  at  least  so  far  as  that 
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offender  is  ooncemed,  cannot  be  one  which  oomes  within  the  above- 
mentioned  olasa  of  petty  offenses,  for  the  summary  suppression  of 
which  police  regulations  are  invoked,  and  to  whioh  the  ooustitational 
declaration  has  been  held  not  to  apply. 


Brush  and  another  v.  Oondit  and  otbera. 

(Oireua  Oourt,  8.  D.  New  York.    July  12, 1884.) 

t 

Patbht— Elkctric  Light— Ahnular  Clakp— Invention  Astioipatkd. 

The  invention,  in  the  first,  third,  fifth,  and  sixth  claims  of  the  patent  to 
Charles  F.  Brush  known. as  "  the  clamp  patent,"  and  which  consisted  in  the 
described  means  of  moving  the  carbon  rod,  holding  it  by  the  angular  impinge- 
ment of  the  clamp,  and  continuously  regulating  the  distance  between  the  car- 
bons by  a  continuous  and  gradual  feed  through  the  annular  clamp,  was  antic- 
ipated by  the  invention  of  Charles  H.  Hayes. 

In  Equity. 

Oeo.  H.  Cristy,  Causten  Browne,  and  E.  N,  Dickerson,  for  plain- 
tiffs. 

Edmund  Wetmore  and  Chauneey  Smith,  for  defendants. 

Shipuan,  J.  This  is  a  bill  in  equity,  brought  by  the  owner  and 
the  exclusive  licensee  of  ttro  letter?  patent  to  Charles  F.  Brush, — one, 
granted  October  23, 1877,  for  an  improvement  in  illuminating  points 
for  electric  lights,  and  known  as  the  carbon  patent;  and  the  other, 
reissued  May  20, 1879,  having  been  originally  granted  May  7, 1878, 
for  an  improvement  in  electric  lamps,  and  known  as  the  clamp  pat- 
ent,^-charging  the  defendants  with  the  infringement  of  each  patent. 
The  bill  was  filed  December  3, 1880.  The  defendants  were  charged 
with  infringing  the  second  claim  of  the  carbon  patent,  and  the  eight 
claims  of  the  clamp  patent,  except  the  fourth  and  the  eighth.  Tes- 
timony was  taken  and  closed,  on  both  sides,  in  respect  to  the  carbon 
patent,  but  t^^  plaintiffs,  after  the  cause  was  set  down  for  hearing, 
gave  notice  to  the  defendants  that  they  would  move  for  leave  to  dis- 
continue so  much  of  the  bill  as  relates  thereto.  The  decree  should 
be  fir  a  dismissal,  upon  the  plaintiff's  motion,  of  so  much  of  the  bill 
as  relates  to  said  patent,  with  costs.  As  this  does  not  amount,  under 
the  practice  in  the  federal  courts,  to  a  dismissal  upon  the  merits, 
{Badger  v.  Badger,  1  Cliff.  237,)  the  decree  should  contain  the  condi- 
tion that  the  evidence  taken  by  the  defendants  in  relation  to  the  pat- 
ent may  be  stipulated  into  any  future  suit  upon  the  same  patent  by 
the  plaintiffs  against  the  defendants,  or  the  company  whioh  has  de- 
fended this  suit. 

The  preparation  of  the  case  relating  to  the  clamp  patent  was  made 
on  both  sides  with  groat  and  exhaustive  care  and  learning,  and  at 
large  expense,  and  as  a  result  the  issues  were  much  simplified  by 
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the  disclaimers  which  the  plaintiffs  filed  during  tiie  process  of  the 
testimony,  and  which  will  be  hereafter  recited. 

An  automatic  electric  arc  lamp  first  establishes  an  electric  arc,  and 
then,  as  the  electrodes  are  consumed,  regulates  the  arc  by  automat- 
ically controlling  the  distance  between  the  carbons,  or  rather  by  en- 
abling the  strength  of  the  current  and  the  length  of  the  arc  to  mutu- 
ally control  each  other.  The  automatic  lamps  which  contain  this 
principle  of  the  mutual  control  of  the  length  of  the  arc  and  the 
strength  of  the  current  are  divided,  says  Mr.  Pope,  one  of  the  defend- 
ants' experts,  into  two  classes : 

"In  the  first  class,  a  positive  motion  of  one  or  both  of  the  electrodes,  caus- 
ing them  to  approach  or  recede  from  each  other,  as  the  case  may  be,  is  de- 
rived from  clock-work  mechanism,  impelled  by  a  spring,  or  ite  equivalent; 
the  direction  of  the  motion  to  l>e  communicated  to  the  electrodes  being  deter- 
mined by  the  greater  or  less  attractive  force  of  an  electro-magnetic  apparatus 
included  in  the  electric  circuit  of  which  the  luminous  arc  forms  a  part.  In 
the  second  class,  the  clock-work,  or  other  extraneous  power,  is  dispensed  with, 
and  the  necessary  movements  are  effected  solely  by  the  action  of  the  electric 
current  itself.  The  electrodes  tend  to  move  towards  each  other  at  all  times 
under  the  influence  of  a  constant  force,  usually  that  of  gravity,  although  a 
spring  is  employed  in  some  cases.  This  tendency  is  opposed  by  the  electro- 
magnetic action,  which  tends  to  resist  the  movement  of  the  electrodes  to- 
wards each  other,  and  to  separate  them.  These  opposing  forces  are  designed 
to  be  in  equilibrium  when  the  electrodes  are  at  a  proper  distance  from  each 
other  to  produce  the  maximum  development  of  light  with  a  given  electric 
current." 

Is  this  general  state  of  the  art,  Mr.  Brush  was  an  original  inventor 
of  mechanism  belonging  to  the  second  of  these  two  classes,  and 
thought  that  his  invention  was  exhibited  in  two  forms,  which  are  de- 
scribed in  the  original  and  reissued  patents,  and  are  respectively  shown 
in  the  drawings  1  and  6. 

So  much  of  figure  1  as  is  important  in  this  connection  was  con- 
structed as  follows : 

A  helix  of  insulated  wire,  the  helix  being  in  the  form  of  a  tube  or  hollow 
cylinder,  rests  upon  an  insulated  plate.  An  iron  core  and  the  carbon  holder, 
which  passes  loosely  through  the  core,  are  within  the  cavity  of  the  helix. 
The  core  is  made  to  move  very  freely  within  this  cavity,  and  is  partially  sup- 
ported by  springs.  Just  below  the  core  is  a  ring  of  metal  surrounding  the 
carbon  holder,  and  resting  upon  a  floor  or  support.  One  edge  of  the  ring  is 
over  a  finger  or  lifter  which  is  attached  to  the  core,  while  the  opposite  ^ge 
of  the  ring  is  a  short  distance  below  the  crown  of  an  adjustable  set-screw. 

Quoting  now  from  the  descriptive  part  Qf  the  specification  of  the 
reissued  patent,  which  is  substantially  identical  with  the  correspond- 
ing portion  of  the  original,  and  omitting  only  the  letters  where  they 
can  be  omitted, — 

"The  core,  by  the  force  of  the  axial  mi^netism  thus  created,  is  drawn  up 
within  the  cavity  of  the  helix,  and,  by  means  of  the  finger,  it  lifts  one  edge 
of  the  ring,  until,  by  its  angular  impingement  against  the  rod,  it  clamps  said 
rod,  and  also  lifts  it  up  to  a  distance  limited  by  the  adjustable  stop. 

"While  the  ring  retains  this  angular  relation  with  and  impingement  against 
the  rod,''  said  rod  will  be  firmly  retained  and  prevented  from  moving  througli 
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said  ring.  Tlie  adjustable  stop  is  fixed  so  that  it  shall  arrest  the  lifting  of 
the  rod  when  the  carbons  are  sufAciently  separated  from  eacli  other.  While 
the  electric  current  is  not  passing,  the  rod  can  slide  readily  through  the  loose 
ring  and  the  core,  and  it  will  be  readily  seen  that  in  this  condition  the  simple 
force  of  gravity  will  cause  the  carbon,  F,  to  rest  down  upon  the  carbon,  F', 
thus  bringing  the  various  parts  of  the  device  into  the  position  of  closed  cir- 
cuit. Now,  if  a  current  of  electricity  is  passed  through  the  apparatus  it  will 
instantly  operate,  as  just  explained,  to  lift  the  rod  and  thus  separate  the  car- 
bons and  produce  the  electric  light.  *  *  *  As  the  carbons  burn  away, 
thus  increasing  the  length  of  the  voltaic  arc,  the  electric  current  diminishes 
in  strength,  owing  to  the  increased  resistance.  This  weakens  the  magnetism 
of  the  helix,  and  accordingly  the  core,  rod,  and  carbon  mpve  downward  by 
the  force  of  gravity  until  the  consequent  shortening  of  the  voltaic  arc  in- 
creases the  strength  of  the  current  and  stops  this  downward  movement. 
After  a  time,  however,  the  clutch-ring  will  reach  its  floor  or  support,  and  its 
downward  movement  will  be  arrested.  Now,  any  further  downward  move- 
ment  of  the  core,  however  slight,  will  at  once  release  the  rod,  allowing  it  to 
slide  through  the  ring  until  it  is  arrested  by  tlie  upward  movement  of  the 
core,  due  to  the  increased  magnetism. 

"In  continued  operation  the  normal  position  of  the  ring  is  in  contact  with 
its  lower  supports,  the  office  of  the  core  being  to  regulate  the  sliding  of  the 
rod  tlirough  it.  If,  however,  the  rod  accidentally  slides  too  far,  it  will  in- 
stantly and  automatically  be  raised  again,  as  at  first,  and  the  carbon  points 
thus  continued  in  proper  relation  to  each  other.    •    *    * 

."[I  do  not  limit  myself  narrowly  to  the  ring,  D,  as  other  devices  may  be 
employed  which  would  accomplish  the  same  result.  Any  device  may  be  used 
which,  while  a  current  of  electricity  is  not  passing  through  the  helix.  A,  will 
permit  the  rod,  B,  to  move  freely  up  and  down,  but  which,  when  a  current 
of  electricity  is  passed  through  the  helix,  will,  by  the  raising  of  the  core,  C, 
operate  both  to  clamp  and  to  raise  the  rod,  B,  and  thereby  separate  the  car- 
bon points,  F,  F>,  and  retain  them  in  proper  relation  to  each  other.]" 

The  paragraph  which  is  inclosed  in  brackets  was  snbseqnently 
disclaimed.  The  patentee  then  described  another  form  of  his  device, 
shown  in  figure  6  of  the  drawings,  and  which  was  applicable  to  a 
lamp  which  moves  both  carbons.  This  form,  he  said,  contained  his 
invention,  and  was  substantially  like  figure  1  in  construction  and 
operation.  In  figure  6  the  core  is  rigidly  connected  with  and  directly 
communicates  its  motion  to  the  carbon  rod.  The  clamp  surrounds 
the  carbon  rod  and  is  lifted  as  the  rod  is  lifted,  while  it  is  tilted  or 
held  in  its  angular  clamping  position  by  a  spring  which  is  not  at- 
tached  to  the  corei 

The  application  for  the  original  patent  contained  five  claims,  as 
follows : 

"  (1)  In  an  electric  lamp,  ftie  clamp,  D,  or  its  equivalent,  by  means  of  which 
the  Ciirbon  liolder,  B,  is  firmly  held,  and  permitted  to  gradually  feed  the  car- 
bon point,  as  the  same  is  consumed,  substantially  as  specified. 

"(2)  In  an  electric  lamp,  the  combination  of  the  clamp,  D,  and  adjustable 
stop,  1)1,  or  their  equivalents,  by  means  of  which  the  carbon  points  are  pre- 
vented from  becoming  so  far  separated  as  to  break  the  electric  current  and 
extinguish  the  light,  substantially  as  specified. 

"(3)  In  an  electric  lamp,  the  combination  of  the  core  or  armature,  C,  and 
the  clamp,  D,  by  means  of  which  the  carbon  points  are  separated  from  each 
other  as  soon  as  an  electrical  current  is  established,  and  held  asunder  during 
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fhe  continuance  of  the  current,  and  then  permitted  to  come  togetber  as  soon 
as  the  current  ceases,  substantially  as  and  for  the  purposes  specified. 

"S  (4)  In  an  electric  lamp,  the  combination  of  the  core  or  armature,  G, 
the  clamp,  D,  and  adjustable  stop,  D',  or  their  equivalents,  whereby  the  points 
of  the  carbons  are  separated  from  each  Other  when  an  electrical  current  is 
established,  prevented  from  separating  so  far  as  to  break  the  current,  and 
gradually  fed  together  as  the  carbons  are  consumed,  substantially  as  described. 

"4  (6)  In  combination  with  the  core,  C,  one  or  more  sustaining  springs,  o, 
substantially  as  and  for  the  purpose  shown. 

The  first  and  tbirdi  claims  wer&  rejected  by  the  examiner  upon  the 
ground  that  they  were  anticipated  by  the  English  patent  of  Slater 
and  Watson,  of  1852.  The  application  was  thereapon  amended  by 
the  erasure  of  these  two  claims,  and  by  the  insertion  of  the  following, 
which  became  the  first  claim  of  the  original  patent,  and,  as  amended, 
the  patent  was  granted. 

"(1^  In  an  electric  lamp,  the  combination  with  the  carbon  holder  and  core 
of  a  clamp  surrounding  the  carbon  holder,  said  clamp  being  independent  of 
the  core,  byit  adapted  to  be  raised  by  a  lifter  secured  thereto,  substantially  as 
set  forth." 

The  first  four  claims  of  the  reissued  patent  are  identical  with  the 
four  claims  of  the  original  patent. 

The  filth  and  sixth  claims  of  the  reissue  are  as  follows : 

"(5)  In  an  electric  lamp,  the  combination  with  a  carbon  holder  of  an  an- 
nular  clamp  surrounding  the  carbon  holder,  said  clamp  adapted  to  be  moved, 
and  thereby  to  separate  the  carbon  points  by  electrical  or  magnetic  action, 
substantially  as  herein  set  forth. 

"(6)  In  an  electric  lamp,  an  annular  clamp  adapted  to  grasp  and  move  a 
carbon  holder,  substantially  as  shown." 

It  is  not  necessary  to  quote  the  seventh  and  eighth  claims,  as  thay 
relate  to  a  different  part  of  the  invention  and  have  been  disclaimed. 

On  October  14, 1881,  the  patentee  disclaimed  the  paragraph  in 
the  descriptive  part  of  the  specification  which  has  been  quoted  and 
inclosed  in  brackets.  On  April  6, 1883,  the  patentee  disclaimed  "so 
much  or  such  part  of  the  invention  described  in  said  letters  patent. 
and  coming  within  the  general  language  of  the  third  claim  thereof, 
as  may  cover  or  include  as  elements  thereof  the  core  or  armature, 
C,  and  the  clamp,  D,  excepting  when  the  core  or  armature  raises 
the  clamp  by  a  lifter  secured  to  such  core  or  armature,  substantially 
as  described  in  said  patent."  The  specific  combinations  forming  the 
subject-matter  of  the  second,  seventh,  and  eighth  claims  were  also  at 
the  same  time  disclaimed. 

The  second  disclaimer,  so  far  as  it  relates  to  the  second  and  third 
claims,  was  filed  in  consequence  of  the  testimony  which  was  intro- 
duced by  the  defendants  respecting  the  lamps  invented  by  Leroy  S. 
White  in  1874  and  1876,  and  manufactured  by  Wallace  &  Sons,  of 
Ansonia,  and  which  anticipated  figure  6.  The  second  claim  mani- 
festly related  to  figure  6,  and  the  third  claim  might  have  been  con- 
strned  to  include  a  lamp  in  which  the  clamp  was  raised  bv  the  rod, 
as  well  as  by  a  lifter  secured  to  the  armature. 
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The  question  next  arises  whether  the  disclaimer,  having  attempted 
to  disclaim  figure  6  and  to  retain  figure  1,  had  left  an  invention  in 
the  patent;  in  other  words,  whether  the  difference  between  the  two 
£gures  are  those  merely  of  detail,  not  involving  any  principle.  The 
important  thing  in  each  lamp  is  the  office  of  the  clamp  in  connection 
with  the  carbon  holder  and  the  core.  In  figure  6  the  clamp,  when  it 
comes  in  contact  with  the  stop,  arrests  the  upward  movement  of  the 
rod,  and  thereby  limits  the  distance  between  the  carbons.  But,  says 
Mr.  Pope,  "it  does  not  produce  any  material  effect  in  connection  with 
the  downward  or  forward  movement  of  the  core  or  carbon."  The 
clamp  in  figure  1  acts,  "first,  to  permit  a  descent  of  the  carbon  rod, 
and  then  to  check  such  descent,"  or  to  control  the  intermittent  forward 
motion ;  but  in  figure  6  there  is  no  "such  alternate  permission  and 
descent  of  the  carbon  rod  by  any  action  of  the  clamp."  The  clamp. in 
figure  6  does  not  regulate  the  descent  of  the  rod,  whereas  in  figure 
'  1  it  keeps  a  continuous,  intermittent  feeding  or  forward  motion  of 
the  rod.  The  experts  upon  the  opposite  side  do  not  differ  in  regard 
to  this  feeding  motion. 

Mr.  Pope  says : 

"It  is  accomplished  by  the  contact  of  the  clamping  ring  with  the  floor, 
whloh  tilts  the  former  into  a  position  which  permits  the  carbon  holder  to  slip 
through  it  a  sufficient  distance  to  accomplish  the  object." 

Mr.  EUcks  says : 

"When  the  carbon  rod,  the  clamp,  and  the  core  have  settled  enough  to 
bring  the  lower  portion  of  the  angular  clamp  in  contact  with  the  upper  sur- 
face of  the  lower  portion  of  the  frame  at  the  top  of  the  lamp,  which  is  its  nor- 
mal position  in  continued  action,  any  farther  lengthening  or  tendency  to  the 
lengthening  of  the  electric  arc  will  cause  the  side  of  the  clamp  which  is  held 
by  the  lifter  of  the  core  to  fall  an  almost  imperceptible  amount  by  the  minute 
weakening  of  current.  As  the  end  of  the  clamp  which  is  in  contact  with  the 
frame  cannot  descend  any  further,  the  other  end  of  the  clamp  descends  and 
the  angular  grip  is  slightly  relaxed,  which,  no  longer  able  to  sustain  the 
weight  of  the  rod  and  carbon,  allows  the  rod  and  the  carbon  to  descend  a  trifle, 
which  brings  the  carbon  points  slightly  nearer  together,  shortening  the  arc  a 
trifle,  which  gives  a  proportionate  increase  to  the  strength  of  the  current 
passing  through  the  helix,  causes  the  core  slightly  to  rise,  carrying  the  lifter 
and  one  side  of  the  ring  instantly  upward,  which  checks  the  further  descent 
of  the  carbon  holder  through  the  clamp,  and  brings  the  annular  clamp  into 
the  same  angular  position  in  regard  to  the  carbon  holder  and  the  floor  which 
it  had  before  the  last  feeding  adjustment." 

The  invention  of  figure  1  consisted  in  the  described  means  of  mov- 
ing the  rod,  holding  it  by  the  angular  impingement  of  the  clamp,  and 
continuously  regulating  the  distance  between  the  carbons  by  a  con- 
tinuous and  gradual  feed  through  the  annular  clamp.  The  means 
by  which  the  effect  is  produced  are  the  lifting  of  the  clamp,  which  is 
not  fixed  to  the  core  and  which  surrounds  the  rod,  by  a  lifter  secured 
to  the  core,  so  that  the  olamp  will  angularly  impinge  against,  bite, 
and  arrest  the  upward  movement  of  the  rod,  and  then,  as  the  current 
diminishes  and  the  core  drops,  the  consequent  descent  of  the  clamp 
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and  the  loosening  of  its  grasp  upon  the  rod  by  its  contact  with  the 
■  floor. 

It  is  next  claimed  by  the  defendants  that  if  this  was  the  invention 
of  the  patentee,  it  was  not  described  nor  claimed  in  bis  patent  prior 
to  the  disclaimer,  and  that,  neither  having  been  described  nor  claimed, 
it  is  an  invention  which  was  not  shown  in  the  patent,  and  therefore 
cannot  be  introdaoed  into  it  by  means  of  a  disclaimer.  The  law 
upon  this  subject  is  clearly  stated  in  HaUet  v.  Stove  Go,  16  Fed. 
Bbp.  240. 

The  doctrine  of  the  Hailet  Case  is  not  applicable  here,  becanse 
the  efifect  of  the  disclaimer  is  to  disclaim  fignre  6  from  the  patent  and 
to  retain  figure  1,  which  was  clearly  described,  and  all  whose  mechan- 
ical features  were  pointed  out,  although  the  distinctive  principle  of 
the  invention  was  neither  known  nor  stated.  The  object  of  the  dis- 
claimer was  to  limit  the  patent  to  clamp  D  of  figure  1,  with  the  ele- 
ments necessarily  connected  therewith  or  specified  as  in  combination 
therewith;  and,  as  will  hereafter  be  stated,  the  natural  construction 
of  the  first  claim  is  and  was  that  it  relates  to  figure  1,  and  does  not 
include  figure  6. 

The  next  point  to  be  considered  is  the  construction  of  the  varioua 
claims.  * 

The  defendants  strongly  insist  that  the  first  claim  refers  to  figure 
6,  and  that  the  clauses  "said  clamp  being  independent  of  the  core, 
but  adapted  to  be  raised  by  a  lifter  secured  thereto,"  mean  that  the 
clamp  is  independent  of  and  not  in  any  way  dependent  for  its  motion 
upon  the  core,  but  is  adapted  to  be  raised  by  a  lifter  secured  to  itself. 
The  plaintiffs  insist  that  this  language  was  intended  to  describe  a 
clamp  independent  of,  i.  e.,  not  fixed  to,  the  core,  but  adapted  to  be 
raised  by  a  lifter  secured  to  the  core.  The  latter  construction  is  in 
accordance  with  the  natural  meaning  of  the  words  used,  and  the 
claim,  as  thus  construed,  includes  the  invention  which  the  patentee 
made,  and  what  he  desires  to  hold,  while  the  defendant's  construc- 
tion describes  an  invention  which  he  admits  that  he  was  not  the  first 
to  make,  and  which  he  has  endeavored  to  disclaim.  The  natural 
construction  is  the  one  which  should  be  adopted. 

It  is  next  insisted  by  the  defendants  that  the  first  claim  includes 
the  adjustable  stop,  D,  of  the  third  claim,  because  it  is  said  that  the 
clamp  will  be  inoperative  without  a  stop.  The  first  claim  includes 
the  combination  of  the  clamp,  core,  and  rod,  and  the  described  ele- 
ments  which  are  necessary  to  cause  an  angular  impingement  upon 
the  rod,  and  an  intermittent  downward  feeding  of  the  rod.  The  stop 
is  not  one  of  those  elements,  but  its  office  was  to  arrest  the  upward 
motion  of  the  clamp.  This  claim  is  not  limited  to  the  described  sole- 
noid and  core,  and  to  no  other  motor,  but  by  the  words  "solenoid" 
and  "core"  are  meant  an  armature,  or  "any  magnetically  moving 
part  whose  property  or  law  of  motion  is  substantially  that  of  a  core 
in  a  solenoid." 
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The  oonstruction  of  the  third  claim  does  not  reqnire  examination. 

The  clamp  of  the  sixth  claim  is  not  any  annular  clamp  adapted  to 
grasp  and  move  a  carbon  holder.  If  it  was,  the  claim  would  be 
larger  than  the  invention,  and  larger  than  the  patent  with  the  dis- 
claimers. On  the  contrary,  the  claim  means  to  describe,  in  general 
terms,  the  clamp  of  the  first  claim,  which  raises,  clamps,  and  feeds 
downwardly  the  rod,  preserving  a  practically  uniform  length  of  are 
by  the  described  means,  or  an  annular  clamp  surrounding  the  car- 
bon holder,  independent  of  the  core,  but  adapted  to  be  raised  by  a 
lifter  secured  to  the  core  or  magnetic  motor,  and  some  suitable  agency 
to  allow  the  clamp  to  be  tripped. 

The  fifth  claim  includes  the  clamp  of  the  first  and  sixth  claims, 
the  carbon  holder,  the  motor,  and  the  tripping  device. 

The  next  question  is  that  of  novelty.  Neither  one  of  the  Slater  and 
Watson  lamps  anticipated  either  claim  as  thus  construed.  Their 
clamps  raise,  bite,  and  release  the  rod,  but  do  not  have  the  gradual, 
intermittent  feeding  motion  produced  by  the  contact  of  clamp  with 
floor.  The  clamp,  in  combination  with  the  other  necessary  elements, 
which  was  made  by  Charles  H.  Hayes,  of  Ansonia,  Connecticut,  and 
was  a  part  of  a  lamp  which  he  constructed,  about  the  end  of  June, 
1876,  as  an  improvement  upon  the  White  lamp,  is  the  combination  of 
the  first  and  third  claims  of  the  Brush  patent.  The  carbon  rod  was 
square  or  rectangular,  and  therefore  was  surrounded  by  a  rectangular 
clamp,  which  was  independent  of  the  core.  It  is  not  denied  that 
this  clamp  is  the  equivalent  of  an  annular  clamp.  It  was  raised 
by  a  lifter  secured  to  the  core,  and  was  tripped  by  coming  in  contact 
with  a  floor,  while  the  ascent  of  the  rod  was  checked  by  the  contact  of 
the  clamp  with  an  adjustable  stop.  The  plaintiffs'  answer  to  the 
anticipatory  character  of  this  clamp  is  that  it  was  an  abandoned  ex- 
periment, and  never  was  a  perfected  invention.  The  facts  in  regard 
to  its  character  and  position  as  an  invention  are  as  follows : 

Mr.  Hayes  was  in  1876,  and  has  been  continuously  since,  in  the  employ 
of  Wallace  &  Sons,  who  are  large  manufacturers  of  brass  goods  in  Ansonia. 
In  1876  this  firm  was  trying  to  find  a  successful  electric  lamp  to  manufac- 
ture. Mr.  White  furnished  them  with  his  device,  which  they  sent,  as  a  part 
of  their  exhibit,  to  the  centennial  exposition  at  Philadelphia.  Mr.  Hayes  tes- 
tified as  follows:  "Experiments  with  the  White  lamp  showed  its  defects  so 
strongly  or  plainly  that  I  designed  this  (the  Hayes)  lamp  to  oveixiome  those 
defects.  I  made,  rough  drawings  in  the  middle  or  latter  part  of  May,  1876, 
commenced  building  the  lamp  at  once,  and  finished  it  about  the  end  of  June 
following;  tested  it,  tried  it,  and  made  some  minor  alterations,  and  run  it 
from  time  to  time,  when  a  lamp  was  needed,  until  the  sixteenth  of  Septem- 
ber following."  At  this  time  he  was  in  Philiulelphia,  and  a  fellow-employe 
by  the  name  of  King,  thinking  that  he  could  improve  upon  the  clutch,  and 
make  the  feeding  of  the  carbons  answer  more  promptly  to  changes  of  the  cur- 
rent, or  make  the  feeding  less  "jerky,"  obtained  permission  from  Wallace  & 
Sons,  who  owned  the  lamp,  to  make  an  alteration.  The  "King  clutch,"  con- 
structed upon  a  different  principle  from  that  of  the  Hayes  or  the  Brush  clamp, 
was  put  into  the  lamp,  which  has  remained  in  use  in  the  mill,  and,  since  the 
end  of  1876,  has  been  "used  in  the  electrical  room  for  testing  machinea,  car- 
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bona,  etc.,  and  has  been  used  for  that  purpose  more  or  less  ever  sinice."  But 
one  Hayes  lamp  was  made,  until  a  duplicate  specimen  was  made  for  use  in  this 
case.  The  Hayes  clamp,  it  will  be  obiierved,  was  used  in  the  lamp  only  until 
September  16th.  Prior  to  that  date,  the  use  of  the  lamp  with  the  original 
clamp  is  thus  described  by  Mr.  Hayes  upon  cross-examination:  "It  (the  lamp) 
was  moved  about  and  burned  in  different  places,  in  the  mill  and  outside,  and 
it  Wiisalso  burned  in  our  other  shop  occasionally. "  This  shop  was  known  as 
the  skirt-shop,  the  third  floor  ^f  which  was  used  for  electrical  work.  The  mill 
and  skirt-shop  were  ordinarily  lighted  by  gas.  Question.  "On  what  occasions 
did  you  use  ttie  lamp  out  of  doors?  Awtioer.  The  lamp  was  used  out  of  doors 
on  several  occasiocs,  when  gangs  of  men  required  light  unloading  freight 
from  railway  ears,  digging  for  some  work  connected  with  the  water-power, 
lam  unable  to  specify  positively  any  particular  date,  but  have  a  general  rec- 
ollection of  being  frequently  called  upon  to  make  a  light  for  some  such  pur- 
poses. Q.  Did  you  use  it  sometimes  to  test  dynamos  with  in  June — Septem- 
ber, 1876?  A.  I  think  not  during  that  time.  Q.  What  other  use  did  you 
put  it  to  during  those  months,  except  the  occasions  out  of  doors  which  you 
have  mentioned?  A.  It  was  used  about  the  mill,  more  particularly  around 
the  muffles,  on  occasions  when  it  was  necessary  to  work  during  the  evening. " 

The  use  was  a  public  one,  in  the  presence  of  the  employes  of  the 
factory.  The  Hayes  clamp  has  been  preserved,  and  was  an  exhibit 
in  the  case.  Wallace  &  Sons  thereafter,  after  muoh  experimenting, 
went  to  a  limited  extent  into  the  manufactare  of  what  were  known  in 
the  case  as  "plat^  lamps,"  or  lamps  having  two  carbon  plates  instead 
of  rods,  but  did  not  continue  the  business  long.  They  say  that  the 
discontinuance  was  due  to  the  fact  that  they  did  not  have  a  satisfao- 
tory  generator.  The  Hayes  clamp  was  used  upon  the  plate  lamps, 
but,  as  has  been  said,  was  used  upon  bat  one  carbon  pencil  electrio 
lamp. 

The  plaintiffs  vigorously  insist  that  the  Hayes  clamp  was  not  a 
completed  and  successfal  invention,  but  that  its  use  was  merely  ten- 
tative and  experimental,  and  was  permanently  abandoned  because' 
the  device  did  not  promise  to  be  successful.     Two  facts  are  manifest : 

(1)  That  the  Hayes  clamp  was  the  clamp  of  the  Brash  patent ;  and 

(2)  that  it  became,  after  September  16th,  a  disused  piece  of  mechan- 
ism in  connection  with  carbon  points.  The  question  then  is,  was 
it  a  perfected  and  publicly  known  invention,  the  use  of  which  was 
abandoned  prior  to  the  date  of  the  Brush  invention,  or  was  its  use 
merely  experimental,  which  ended  in  an  abandoned  experiment  on 
September  16th  ? 

The  plaintiffs,  in  support  of  their  view,  say  that  Wallace  &  Sons 
were  searching  for  a  successful  lamp,  and  were  exhibitors  of  an  elec- 
tric lamp  at  the  centennial  exhibition;  that  inventors  were  in  their 
employ,  who  were  encouraged  to  make  experiments  and  trials,  in  the 
hope  that  something  good  might  be  produced,  and,  under  this  stimu- 
lus, one  Hayes  lamp  was  made ;  that  improvements  in  the  location  of 
the  spring  were  made.  Then  it  gave  a  "jerky"  light,  and  when  the 
inventor  was  away  another  clamp  was  put  on,  by  the  permission  of 
the  owners,  to  remedy  this  irregular  feeding,  but  that  afterwards  no 
other  lamp  was  ever  constructed,  and  the  Hayes  clutch  was  left  among 
v.20,no.l3— 53 
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other  "odds  and  ends,"  and  that  the  indifference  with  wfaioh  it  was 

received,  its  confessed  faalts,  the  attempted  improvements,  and  its 
disuse,  show  that  the  Hayes  clamp  never  was  anything  more  than  an 
attempt  to  invent  something  which  proved  to  be  a  failure. 

The  question  of  fact  in  this  part  of  the  case  must  turn  npon  the 
character  of  the  use  of  the  lamp  prior  to  September  16tb,  beeanse  it 
is  established  that  the  Hayea  clamp  and  the  firnsh  clamp,  in  its  pat- 
ented features,  were  substantially  alike,  and  that  the  point  in  which 
they  differ,  viz.,  the  length  of  the  arms,  is  not  a  part  of  the  principle 
of  the  device.  Was  the  lamp  with  this  clutch  used  merely  to  gratify 
cariosity,  or  for  purposes  of  experiment,  to  see  whether  the  feeding 
device  was  successful,  or  whether  anything  more  was  to  be  done  to 
perfect  it '/  or  was  it  put  to  use  in  the  ordinary  business  of  the  mill 
as  a  thing  which  was  completed,  and  was  for  use,  and  was  neither 
upon  trial  nor  for  show  ? 

Hayes  made  the  lamp  for  Wallace  &  Sons  as  an  improvement  upon 
the  White  lamp,  and  apparently  turned  it  over  to  them  to  be  used 
when  they  chose.  An  alteration  was  subsequently  made  in  the  loca- 
tion of  the  spring.  The  lamp  was  used  at  different  times  in  the  work 
of  the  mill  at  night,  in  doors  and  out  of  doors.  Its  use  at  these  times 
does  not  seem  to  have  been  for  the  purpose  of  testing  the  machine,  or 
of  calling  attention  to  its  qualities,  or  of  gratifying  curiosity,  but  it 
was  used  to  furnish  light  to  the  workmen  at  their  work.  I  have 
queried  whether  this  use  was  not  that  of  a  thing  which  might  be  of 
help  in  an  emergency,  and  which  was  thought  to  be  better  than 
nothing,  though  not  of  much  advantage.  But  it  was  apparently  used 
to  accomplish  the  ordinary  purposes  of  an  electric  light  in  a  mill,  to 
enable  the  workmen  to  see  at  night,  although  it  was  not  uniformly 
nsed,  because  the  mill  was  lighted  by  gas. 

But  the  plaintiffs  press  the  question,  why,  then,  was  the  farther 
nse  of  the  Hayes  clamp  and  lamp  discontinued?  This  question  is 
significant,  because  the  abandonment  of  a  thing  which  is  greatly 
wanted  is,  ordinarily,  a  very  suggestive  circumstance  to  show  that  it 
was  defective,  and  that,  before  the  invention  could  be  completed, 
something  was  to  be  done  which  never  was  done. 

I  think  that  Wallace  &  Sons  did  not  push  the  electric-lamp  busi- 
ness because  they  had  no  generator,  and  I  also  think  that  the  Hayes 
lamp,  either  with  or  without  the  Hayes  clutdb,  did  not  impress  them 
favorably,  for  they  contented  themselves  with  making  only  one  speci- 
men, whereas  they  made  six  White  lamps,  and  after  much  experi- 
menting, and  after  the  invention  of  the  Hayes  lamp,  they  made  50  or 
00  plate  lamps.  For  some  reason  they  did  not  manufacture  the 
Hayes  lamp,  but  turned  away  to  the  plate  lamps.  But  the  facts  that 
the  anticipatory  device  was  the  device  of  the  patent,  and  did  do  prac- 
tical work  and  was  put  to  ordinary  use,  and  that  it  does  not  appear 
that  the  Hayes  clamp  was  the  cause  of  the  neglect  with  which  Wal- 
lace  &  Sons  treated  the  Hayes  lamp,  seem  to  me  to  Outweigh  the 
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lOabts  which  arise  from  the  ehortnesa  of  its  existence,  and  its  per- 
manent disappearance  from  a  carbon  pencil  lamp.  The  case  is  that 
of  the  public,  well-known  practical  ase  in  ordinary  work,  with  as  much 
success  as  was  reasonable  to  expect  at  that  sta$;e  in  the  development 
of  the  mechanism '  belonging  to  electric  arc  lighting,  of  the  exact  in- 
vention which  was  subsequently  made  by  the  patentee;  and  although 
only  one  clamp  and  one  lamp  were  ever  made,  which  were  used  to- 
gether two  and  one-half  months  only,  and  the  invention  was  then 
taken  from  the  lamp  and  was  not  afterwards  used  with  carbon  pen- 
cils, it  was  an  anticipation  of  the  patented  device  under  the  estab- 
lished rules  upon  the  subject.  With  a  strong  disinclination  to  permit 
the  remains  of  old  experiments  to  destroy  the  pecuniary  value  of  a 
patent  for  a  useful  and  successful  invention,  and  remembering  that 
the  defendants  must  assume  a  weighty  burden  of  proof,  I  am  of  the 
opinion  that  the  patentee's  invention  has  been  clearly  proved  to  have 
been  anticipated  by  that  of  Hayes.  Coffin  v.  Ogden,  18  Wall.  120; 
Reed  v.  Cutter,  1  Story,  590;  Pickering  v.  McCullough,  18  0.  G.  818; 
Curt.  Pat.  §§  89-92. 
The  bill,  so  far  as  it  relates  to  the  clamp  patent,  is  dismissed. 


CuBRAH  and  others  v.  Bubosalii. 
{Vistriet  (hurt,  If.  D.  lainoit.    July  16, 18S3.J 

1.  Patkht  Law — Assignor  asd  Assioneb — Othbb  Parties. 

The  assignee  of  a  pateat  is  clothed  with  the  right,  as  against  the  assignor, 
to  malce  articles  covered  by  the  patent,  although  the  patent  may  be  Tola  for 
want  of  novelty  as  against  the  rest  of  the  world. 

2.  Bame — Estoppel — License — Joint  Patentees — Rights  Inter  Sesk. 

If  one  of  several  joint  patentees  assigns  to  a  third  party,  the  estoppel  upon  the 
assignor  must  work  a  license  to  the  assignee  to  use  the  patent,  and  the  joint 
owners  of  the  patent  must  look  to  the  one  who  assigns  for  an  accounting. 
8.  Same — WAHRANTy— After-Acquirbd  Rights. 

The  warranty  of  a  title,  or  right  to  it,  draws  to  it  any  after-acquired  right 
or  title  of  the  warrantor,  and  carries  it  to  the  benefit  of  the  person  to  whom  the 
warranty  runs. 
1.  Same — Warranty  Obnerallt  as  to  Kiohts  SirBse:qnENTi.T  Acquired. 

A  patentee  cannot  sell  his  right  to  another,  and  then  buy  or  obtain  control 
of  an  older  patent,  and  through  such  older  patent  dispossess  bis  assignee  of  the 
full  benefit  of  what  he  purchased. 

In  Equity. 

O.  L.  Chopin  and  Elbridge  Haneey,  for  complainant. 

Wf8t  d  Bond,  for  defendant. 

Blodgett,  J.  This  is  a  bill  to  restrain  the  alleged  infringement  by 
defendant  of  letters  patent  No.  76,661,  dated  July  7;  1868,  issued  to 
Richard  P.  Johnson  and  Eli  J.  Sumner,  for  an  improvement  in  lum- 
ber-driers, which  it  is  claimed  has  been  assigned  to  complainants. 


Digitized  by 


Google 


.886  FEDEBAIi   BEPOBTfiO. 

The  hill  also  charges  the  infrin|;ement  of  three  other  patents,  claimed 
to  be  owned  by  complainants,  but  as  no  proof  in  regard  to  them  has 
been  put  into  the  record  no  further  notice  will  be  taken  of  them.  No 
question  is  made  as  to  complainants'  title  to  the  Johnson  and  Sum- 
ner patent. 

The  main  matter  of  defense  relied  upon  by  defendant  is  that  two 
patents, — one  numbered  161,490,  dated  March  30, 1875,  which  is  re- 
issued as  No.  8,846,  and  the  other  numbered  189,482,  dated  April 
10,  1877,  which  is  reissued  as  No.  8,840, — were  duly  issued  to  com- 
plainant John  J.  Curran  for  improvements  in  lumber-driers,  and  that 
the  right,  title,  and  interest  in  and  to  said  patents  in  and  for  the  state 
of  Wisconsin  has  been  duly  assigned  and  transferred  to  and  vested 
in  defendant,  and  that  all  the  lumber-driers  built  by  defendant  in  the 
state  of  Wisconsin  have  been  constructed  in  accordance  with  said  two 
letters  patent  so  as  aforesaid  issued  to  complainant  Curran. 

Defendant  further  insists  that  all  of  complainants'  interest  in  the 
patents  set  out  in  the  bill  of  copaplaint  has  been  acquired  since  the 
issue  of  said  two  patents  to  Curran,  and  since  Curran  assigned  his 
interest  in  his  said  two  patents  in  and  for  the  state  of  Wisconsin, 
and  that  defendant  acquired  and  holds  his  title  to  said  two  patents 
under  assignments  from  complainant  Curran  and  one  Wilcox,  who 
was  interested  with  Curran  as  owner  thereof. 

One  element  of  the  Johnson  and  Sumner  patent,  No.  79,661,  was 
a  series  of  curtains  suspended  from  the  stanchions  of  the  car  on 
which  the  lumber  was  held  in  the  drying-room,  the  function  of  these 
curtains  being  to  arrest  and  turn  down  the  flow  of  the  hot-air  current, 
so  as  to  compel  the  passage  of  the  hot  air  upon  and  about  the  lumber 
on  the  cars,  while  it  passes  through  from  the  rear  to  the  front  of  the 
kiln;  and  the  second  claim  is: 

"(2)  Tlie  providing  the  cars  with  curtains,  or  like  device,  in  the  manner 
and  for  the  purposes  set  forth." 

The  Curran  patent,  No.  189,432,  being  reissue  No.  8,840,  the  right 
of  which,  for  Wisconsin,  is  held  by  defendant,  contains,  as  one  of  its 
elements  or  features,  provision  for  curtains  to  be  suspended  from  the 
ceiling  of  the  drying-room,  the  description  of  which  in  the  specifica- 
tion is  as  follows : 

"I  also  place  curtains,  h  h,  of  canvas,  or  ifeqnivalenfc  material,  at  intervals 
along  tlie  celling  of  the  drying  chamber,  to  hang  loosely  down  about  eighteen 
inches,  to  rest  upon  the  top  of  the  cars  of  lumber,  thus  preventing  the  hot  air 
from  rushing  along  the  ceiling,  and  forcing  it  downward  to  pass  through  the 
lumi)er  and  under  the  same." 

The  curtain  or  sliding  door,  N,  at  the  front  end  of  the  kiln  and  ex- 
tending down,  as  described,  to  form  the  lower  draught,  causes  the  air 
\vt  its  passage  through  the  kiln  to  move  along  the  floor  and  through 
the  lower  courses  of  the  lumber.  To  further  facilitate  this  move- 
ment, the  smaller  curtains,  h,  are  also  hung  from  the  ceiling  at  inter- 
vals of  about  12  feet,  extending  about  18  inches  down  to  and  resting 
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tipon  the  oars  or  lumber,  thus  preventing  the  hot'air'fromrashing 
along  the  ceiling  and  out  the  chimney,  and  forcing  it,  by  a  lower 
draught,  to  pass  through  and  underneath  the  lumber.  Nearly  over  the 
inner  edge  of  the  opening,  e,  by  which  the  hot  air  is  admitted  to  the 
kiln,  the  longer  curtain,  ft',  is  suspended,  hanging  free  from,  but  near, 
the  adjacent  lumber-pile,  as  shown  in  the  drawings.  This  curtain  re- 
ceives the  hot  air  and  directs  it  horizontally  against  the  lower  portioq 
of  the  nearest  lumber-pile.  Once  given  a  horizontal  direction,  and 
finding  egress  only  beneath  the  lowered  curtain  or  door,  N,  with  the 
strong  draught  that  usually  prevails  through  the  kiln,  the  air  has  much 
less  tendency  to  rise  to  the  ceiling  in  its  passage  to  the  chimney. 
Such  tendency  being,  however,  still  sufficient  for  the  purpose  of  the 
distribution  of  the  air  and  its  action  upon  the  lumber,  is  essentially 
uniform  throughout  the  heighth  and  breadth  of  the  drying  chamber. 
And  this  feature  is  oovered'by  claim  No.  7,  which  is  in  these  words : 

"(7)  The  combination  with  the  drying  chamber.  A,  curtain,  N,  forming 
a  downward  extension  of  the  chimney,  and  the  opening,  e,  for  the  admission 
of  the  hot  air  from  below,  of  the  curtain,  A\  depending  from  the  ceiling  at  a 
point  nearly  over  the  inner  edge  of  the  opening,  e,  and  reaching  from  side  to 
side  of  the  kiln,  substantially  as  and  for  the  purpose  set  forth." 

The  only  lumber-driers  built  by  defendant  were  «o  built  in  the 
state  of  Wisconsin,  and  are  provided,  as  the  proof  shows,  with  oar- 
tains  suspended  from  the  roof  in  the  manner  called  for  by  the  Gurran 
patent.  The  proof  shows  that  the  Johnson  and  Sumner  patent  was 
acquired  by  complainants  after  the  issues  of  the  Curran  patents,  and 
after  Gurran  bad  assigned  his  interest  therein  for  the  state  of  Wisr 
consin. 

Complainant  Gurran,  having  set  forth  in  his  patent  No.  189,432 
the  curtain  suspended  from  the  ceiling,  is  now  estopped  from  defeat; 
ing  the  right  of  defendant  to  construct  lumber-driers  in  accordance 
with  the  terms  of  the  patent  by  the  purchase  of  the  older  patent  of 
Johnson  and  Sumner.  Gurran  has  held  himself  out  to  the  world  as 
the  inventor  of  this  peculiar  curtain  device,  and  it  would  be  grossly 
nnjust  and  inequitable  to  allow  him  to  defeat  bis  assignee's  rights  to 
the  full  enjoyment  of  this  patent  by  acquiring  the  ownership  of  this 
older  patent,  even  if  the  older  patent  clearly  anticipated  the  Curran 
device.  By  becoming  the  owner  of  this  Gurran  patent  defendant  is 
clothed  with  the  right  as  against  Curran  to  make  driers  as  directed 
in  that  patent,  although  the  patent  may  be  void  for  want  of  novelty, 
against  the  rest  of  the  world.  It  is  true,  two  other  persons  are  associ- 
ated with  Curran  in  the  ownership  of  the  Johnson  and  Sumner  patent, 
but  it  seems  to  me  the  estoppel  upon  Gurran  must  operate  as  a 
license  from  Gurran  to  defendant  to  use  the  Johnson  and  Sumner  pat- 
ent in  the  state  of  Wisconsin,  and  Gurran's  co-owners  must  look  to 
him  for  an  accounting  as  to  this  territory. 

It  would  hardly  seem  necessary  to  cite  authorities  in  support  of 
this  palpable  equity  of  defendant  against  Curran  and  his  co-com- 
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plainants,  bat  reference  to  a  few  oases  where  questions  analogous  to 
this  have  arisen  may  not  be  oat  of  place. 

In  Fauikg  t.  Kamp,  3  Fed.  Bep.  898,  the  court  said : 
"It  is  argued  for  the  defendants  that  as  the  conveyances  were  of  the  right, 
title,  and  interest  of  the  grantors,  the  warranty  would  only  extend  to  what- 
ever right  they  might  have  which  did  pass,  and  that  the  warranty  was  kept, 
but  the  conveyances  were  made  to  carry  out  the  sale  in  the  manner  required 
by  law  for  passing  the  title,  and  the  warranty  g^rew  out  of  the  sale,  and  not 
oat  of  the  form  of  the  conveyance,  and  the  patent  subsequently  purchased 
by  the  defendants  may  be  better  than  this  for  covering  this  invention,  but, 
if  it  is,  it  cannot  help  the  defendants  as  against  the  orators.  It  is  a  familiar 
law,  and  has  been  for  a  long  time,  that  a  warranty  of  title  or  right  to  it  draws 
to  it  any  after-acquired  right  or  title  of  the  warrantor,  and  carries  it  to  the 
benefit  of  the  person  to  whom  the  warranty  runs.  So,  whatever  right,  if 
any,  the  defendants  acquired  to  the  invention  covered  by  this  patent,  inured 
to  the  benefit  of  the  orators.  It  is  also  urged  that  the  purchasers  knew  of 
the  defects,  and  were  not  deceived,  and  that,  therefore,  the  defendants  are  not 
estopped.  But  tlie  rights  of  the  orators  do  not  rest  on  estoppel  merely;  they 
rest  upon  the  purchase,  which  must  ^operate  so  that  tho  orators  may  have 
what  they  bought,  and  so  that  the  defendants  shall  not  both  sell  and  keep 
the  same  thing." 

In  Oottfried  v.  Miller,  104  U.  8.  521,  the  court  says : 
"It  remains  to  consider  whether  the  sale  by  Stromberg  to  the  defendant. 
Miller,  of  one  of  the  pitching-machines  containing  the  improvement  described 
in  the  patent,  protects  him  from  liability  for  its  u)e  in  this  suit.  By  the 
contract  of  sale  Stromberg  warranted,  not  only  the  title  to  the  machine  itself, 
but  of  the  right  to  use  it.  If,  at  the  time  of  the  sale,  he  had  been  the  owner 
of  the  patent,  the  sale  would  have  constituted  a  license  to  Miller  to  use  the 
machine  as  long  as  it  lasted;  but  Stromberg  did  not  acquire  any  interest  in 
the  patent  until  long  after  the  date  of  his  sale  to  Miller.  If  he  had  subse- 
quently become  the  sole  owner  of  the  patent,  his  previous  sale  to  Miller  of  a 
machine  embodying  his  patented  invention  would  have  estopped  him  from 
prosecuting  Miller  for  an  infringement  of  the  patent  by  the  use  of  the  ma- 
chine." 

The  rule  deducible  from  these  authorities  is  that  a  patentee  cannot 
sell  his  rights  to  another  and  then  buy  or  obtain  control  of  an  older 
patent,  and  through  such  older  patent  dispossess  his  assign  of  the  full 
benefit  of  what  he  purchased.-  Therefore,  without  discussing  the 
question  whether,  by  the  suspension  of  the  curtains  from  the  ceiling  of 
the  drying-room,  defendant  infringes  the  second  claim  of  the  Johnson 
and  Sumner  patent,  which  speciQcally  provides  for  suspending  the 
curtains  from  the  stanchions  of  the  car,  I  am  of  opinion  that  com- 
plainants cannot  enforce  the  Johnson  and  Sumner  patent  against 
defendant,  because  defendant,  as  owner  of  the  Gnrran  patent,  has  the 
right  to  use  the  Gurran  curtains  in  the  state  of  Wisconsin. 

The  bill  is  therefore  dismissed  for  want  of  equity. 
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Bx7BDSAt.L  V.  GoRBAN  and  others.  ' 

(UireuU  Court,  N.  D.  lUinoU.    July  16, 1883  ) 

Patent  Lumbrr  Driers — Infiungement. 

Comparison  made  of  the  patent  unud  by  the  complainant  with  that  previoiuly 
assigned  by  hira  to  Burdsall,  as  to  the  state  of  Wisconsin.  Infringement  found 
as  to  the  first,  second,  fifth,  sixth,  and  seventh  claims  of  the  reissue  patent  No. 
8,846,  and  the  first,  second,  third,  fifth,  sixth,  and  seventh  cUima  of  reissue 
No.  8,840,  including  the  projecting  platform  for  loading  and  unloading ;  flex- 
ible self-adjusting  car;  partition  located  for  the  purpose  of  confining  pass- 
ing air  close  to  the  pipes ;  dead-air  chamber ;  horizontal  and  vertical  partitions- 
in  the  8,846;  and  the  steam-pipes  arranged  upon  the  inclined  ground  floor; 
the  steam-pipes  in  "gate  form,"  with  expansion  joints  and  headers;  the  broad 
chimney,  with  tite  two  small  chimneys,  separated  by  inclined  deflecting  boards ; 
the  curtain  or  sliding  door;  and  the  curtain  depending  from  tbe  top  of  the 
drying  chamber  to  the  lumber  in  the  drying-roou. 

In  Equity. 

West  &  Bond,  for  complainant. 

G.  L.  Chapin  and  E.  G.  Hanecy,  for  defendants. 

Blodobtt,  J.  This  suit  is  brought  for  infringement  of  letters  patent' 
No.  161,490,  dieted  March  30,  1875,  issued  to  John  J.  Gurranand 
Carlos  Wilcox,  which  was  reissued  Augnst  12,  1879,  to  John  J.  Cur- 
ran  and  Carlos  Wilcox,  being  reissue  No.  8,846,  and  of  letters  pat- 
ent No.  189,432,  dated  April  10,  1877,  issued  to  John  J.  Curran  and 
Carlos  Wilcox,  assigaor,  and  reissued  August  12,  1879,  to  ike  same 
parties,  reissue  No.  8,840.  Both  of  these  patents  are  for  devices  ap- 
plicable to  lumber-driers.  Complainant  claims  ownership  of  all  the ' 
rights,  title,  and  interest  in  and  to  these  patents,  by  mesne  assign- 
ments from  Curran  and  Wilcox  to  himself,  for  the  state  of  Wisconsin 
and  other  states;  but  the  infringement  claimed  in  this  suit  is  only 
for  the  state  of  Wisconsin.  The  validity  of  the  patents  and  of  the 
reissue  is  admitted  by  the  defendants'  answer,  although  it  would  prob- 
ably not  lie  in  the  mouth  of  Curran,  the  defendant,  who  was  the  origi- 
nal patentee,  to  whom  the  orignal  patents  and  reissues  were  issued, 
to  deny  their  validity.  The  only  issues  in  the  case,  therefore,  are  as 
to  the  complainant's  title,  and  the  question  of  infringement.  The 
complainant's  title,  as  shown  by  the  proof,  comes  through  a  series  of 
mesne  assignments,  and  seems  to  me  clearly  to  clothe  the  complain- 
ant with  the  entire  title  for  the  state  of  Wisconsin.  I  have  not 
deemed  it  necessary,  for  the  purposes  of  this  suit,  to  examine  the 
chain  of  title  as  to  the  other  states  claimed  by  complainant. 

Complainant  claims  an  infringement  of  the  first,  second,  fifth,  sixth, 
and  seventh  claims  of  reissue  No.  8,846,  and  of  the  first,  second,  third, 
fifth,  sixth,  and  seventh  claims  of  reissue  No.  8,840.  The  proof  upon 
the  question  of  infringement  consists  in  -the  prodaction  of  a  model 
whi«h  the  proof  shows  correctly  represents  three  lumber-driers  built 
by  defendants, — two  at  Oshkosh  and  one  at  Neenah,  Wisconsin. 

The  first  claim  of  reissue  No.  8,846  is — 
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"(1)  In  a  kiln  for  drying  lumber,  the  Inclined  floor,  B,  extending  beyond 
the  ends  of  the  kiln  to  form  the  loitding  and  unloading  platform,  and  pro- 
vided with  the  openings,  e,  and  sheet-metal  part,  /,  substJintially  as  and  for 
tlie  purpose  herein  set  forth." 

An  inspection  of  the  model  certainly  exhibits  the  inclined  floor,  B, 
as  described  in  the  original  and  reissued  Carran  patent,  with  the  ex- 
tensions beyond  the  end  of  the  kiln,  so  as  to  form  a  loading  and  un- 
loading platform,  with  the  opening,  e,  and  sheet-metal  part,  /. 

As  to  the  second  and  third  claims,  which  refer  to  the  flexible  self- 
adjusting  car  for  lumber-driers,  particularly  described  in  the  specifi- 
oations,  the  infringement  of  these  claims  is  not  specifically  alleged 
in  the  bill,  nor  does  the  model  produced  show  the  form  of  car  used 
by  the  defendant;  but  I  find  in  the  proofs,  as  I  read  them,  evidence 
showing  that  the  defendants  have  used  substantially  the  same  car 
which  is  described  in  the  complainant's  patent. 

The  fifth  claim  of  the  patent  is  as  follows : 

"(5)  In  a  hot-air  lumber-drier,  the  combination,  with  the  inclined  car- 
track,  and  heating-pipes  located  beneath  tlie  track,  of  a  partition,  a',  placed 
below  the  track-bed,  and  proximate  to  the  heating-pipes,  for  the  purpose  of 
confining  the  passing  air  close  to  the  pipes,  substantially  as  set  forth." 

The  model  in  evidence  certainly  shows  this  partition,  a*,  almost  in 
precisely  the  locality  and  performing  necessarily  the  function  that  is 
provided  for  in  the  fifth  claim. 

The  sixth  claim  is  as  follows : 

"(6)  In  a  hot-air  lumber-drier,  the  combination,  with  the  drying-chamber, 
located  above  the  floor,  B,  aiid  the  heating-chambers,  located  below  said  floor, 
of  the  dead-air  chamber,  I,  substantially  as  shown  and  described." 

This  dead-air  chamber  is  the  space  between  the  track  floor  and  the 
partition,  a',  and  is  found  in  the  model  in  evidence  before  me,  there 
performing  the  function  of  the  dead-air  chamber  in  the  patent. 

The  seventh  claim  is : 

"(7)  In  a  hot-air  lumber-drier,  the  combination,  with  inclined  bottom,  B, 
and  steam-pipes,  E,  E,  of  the  horizontal  partition,  a>,  and  the  vertical  parti- 
tions, io,  arranged  alternately  above  and  below  the  pipes,  substantially  as 
and  for  the  purpose  herein  set  forth." 

The  pipes  shown  in  the  drawings  of  the  complainant's  patent  are 
arranged  longitudinally,  while  the  defendants,  in  the  construction  of 
their  driers,  as  shown  by  their  model  in  evidence,  set  their  pipes 
transversely  across  the  heating  chamber,  so  that  they  form  gates  or 
obstructions  to  the  passage  of  the  air,  thereby  compelling  the  air  to 
pass  around  and  between  each  bank  of  pipes,  so  that  in  its  passage 
from  its  point  of  entrance  to  the  exit  from  the  heating  chamber  the 
air  comes  in  contact  with  all  the  pipes,  and  therefore  becomes  thor- 
oughly heated.  In  the  arrangement  shown  in -the  patent,  the  pipes 
running  lengthwise  of  the  heating  chamber,  it  was  deemed  necessary 
to  force  the  air  into  contact  with  the  pipes  by  means  of  these  parti- 
tions. I  do  not  construe  this  patent  as  requiring  the  heating-pipes 
to  run  lengthwise  of  the  heating  chamber;  but  they  may  be  arranged 
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in  the  heating  chumber  in  any  way  so  as  to  secure  the  largest  ainoutft 
of  radiation  upon  the  air  which  it  is  designed  to  heat  in  its  passage 
through  the  chamber  from  its  point  of  introduction  to  its  exit;  and, 
undoubtedly,  the  defendant,  by  the  transversa  coils  of  pipes,  has 
avoided  the  necessity  for  the  partitions,  w.  They  have  used  all  the 
other  parts  of  tbe  combination  described  in  the  seventh  claim;  but, 
there  being  no  necessity  for  the  specific  use  of  the  partitions,  w,  they 
have  used  in  place  thereof  the  ^transverse  coils  of  pipes,  which  per- 
form the  same  function  in  the  organization,  and  therefore,  in  my 
opinion,  do  infringe  this  claim,  so  that  they  practically  use  the  entire 
combination. 

The  claims  in  reissue  No.  8,840,  which  it  is  insisted  that  the  de- 
fendants infringe,  are  as  follows : 

"(1)  In  a  kiln  for  drying  lumber,  the  steam-pipes,  C,  arranged  upon  the 
inclined  ground  floor,  B,  and  underneath  the  inclined  floor,  O,  of  the  drying 
chamber  on  which  the  cars  run,  as  and  for  the  purpose  herein  set  forth. 

"(2)  The  steam-pipes,  C,  set  up  In  gate  form  across  the  kiln,  with  free  ex- 
pansion joints  and  headers  running  across  and  lengthwise  of  the  kiln,  sub- 
stantially aa  and  for  the  purpose  herein  set  forth. 

"(3)  Tlie  broad  chimney,  M,  extending  entirely  across  the  kiln,  and  pro- 
vided with  the  two  chimneys,  M',  M',  separated  by  inclined  deflecting  boards, 
as  set  forth." 

"(5)  In  combination  with  a  drying  chamber  and  a  chimney  which  opens 
therefrom  at  the  top  and  at  one  end  of  said  chamber,  the  curtain  or  sliding 
door,  N,  located  as  shown,  and  extending  across  the  chamber  to  form  a  down- 
ward extension  of  the  chimney  of  the  full  width  of  the  drying  chamber,  sub- 
stantially as  and  for  the  purpose  as  set  forth. 

"(6)  In  combination  with  the  broad  chimney,  M, kiln,  A,  and  heating  cham- 
ber underneath,  the  sliding  door  or  curtain,  N,  arranged  in  the  mouth  of  the 
diimney,  and  leaving  an  opening  at  the  bottom,  whereby  the  hot  air  is  com- 
pelled to  descend  to  the  floor  of  the  kiln  before  passing  out  through  the 
chimney,  as  set  forth. 

"(7)  The  combination  with  the  drying  chamber.  A,  cUrtain,  N",  forming  a 
downward  extension  of  the  chimney,  and  the  opening,  E,  for  the  admission 
of  the  hot  air  from  below,  of  the  curtain,  II',  depending  fr<Hn  the  ceiling  at  a 
point  nearly  over  the  inner  edge  of  the  opening,  E,  and  reaching  from  side  to 
side  of  the  kiln,  substantially  its  and  for  tbe  purpose  as  set  forth." 

The  mode]  shows  certainly  the  steam-pipes,  C,  arranged  npon  the 
inclined  ground  floor,  B,  and  underneath  the  inclined  floor,  0,  of 
the  drying  chamber,  in  every  essential  particular  as  called  for  by  the 
first  claim.  It  also  shows  the  steam-pipe,  C,  set  up  in  gate  form, 
and  with  expansion  joints  and  headers,  substantially  as  provided 
in  the  second  claim,  although  specific  technical  expansion  joints  may 
not  be  used,  the  return  bends  of  the  pipes  answering,  perhaps,  as 
a  substitute  for  the  technical  expansion  joint;  but  all  the  practical 
purposes  in  the  heating  device  shown  and  described  in  the  second 
claim  are  necessarily  involved,  it  seems  to  me,  in  the  form  of  con- 
struction shown  in  the  model  in  tlie  proof.  So,  too,  the  model  shows 
the  broad  chimney,  M,  with  the  two  small  chimneys  separated  by  in- 
clined deflecting  boards,  sabstimtially  as  described  in  the  third  claim 
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of  the  letters  patent.    There  is  proof  in  the  record  tending  to  shov 

that  defendants  have  not,  in  all  oases,  used  the  broad  chimney  with 
the  double  flues  and  two  small  chimneys,  but  have  nsed  only  one 
large  chimney  with  a  single  flae;  but  I  deem  this  a  mere  colorable 
evasion.  One  broad  chimney  with  a  single  flue  may  do  all,  or  sub- 
stantially all,  that  the  double-flued  chimney  does,  and  I  think  Mr. 
Curran  cannot  be  permitted  to  violate  his  own  patent  by  so  slight  a 
variation  in  the  structure.  I  also  find  in  this  model  the  curtain  or 
sliding  door,  N,  described  in  the  fifth  claim,  and  which  is  claimed  in 
combination  with  the  other  parts  of  the  machine.  It  is  tme,  there 
is  no  special  sliding  door-,  but  in  place  of  it  there  is  a  suspended  cur- 
tain; but  it  seems  to  me  to  perform  just  the  function  which  the 
claim  provides  shall  be  performed  by  the  sliding  door,  N;  that  is,  it 
forms  a  downward  extension  of  the  chimney  of  the  full  width  of  the 
drying  chambe):,  and  is'  evidently  for  the  purpose  of  forcing  the  air 
down  to  the  bottom  of  the  chamber  before  it  escapes  through  the  chim- 
ney, thereby  compelling  it  to  pass  along  and  among  the  lumber  to  be 
dried. 

What  I  have  said  in  regard  to  the  fifth  claim  applies  with  equal 
force  to  the  sixth  claim,  which  covers  substantially  the  same  curtain 
or  sliding  door,  N.  arranged  in  the  mouth  of  the  chimney. 

The  seventh  claim  covers  the  curtain  depending  from  the  top  of  the 
drying  chamber,  and  whose  function  is  to  deflect  the  air  from  the  top 
of  the  drying  chamber  onto  the  lumber  in  the  drj-ing-room,  and  it  only 
needs  an  inspection  of  the  model  to  see  that  this  feature  of  the  device 
is  most  palpably  infringed.  There  may  be  and  probably  are  some 
slight  mechanical  deviations  from  the  specific  directions  given  in  both 
of  these  patents  for  the  construction  of  the  Inmber-dryers  therein  de- 
scribed; but  it  is  evident  that  the  main  features  of  both  these  devices 
are  involved  in  the  construction  of  the  defendants'  drier.  They  have 
copied  substantially  all  that  is  covered  by  the  patents,  and  have  made 
a  drier  which  is,  in  principle,  the  same  as  the  patents  were  intended 
to  describe  and  protect. 

The  finding  of  the  court,  therefore,  is  that  the  defendants  infringe 
the  first,  second,  fifth,  sixth,  and  seventh  claims  of  the  reissue  patent 
No.  8,846,  and  the  first,  second,  third,  fifth,  sixth,  and  seventh  claims 
of  reissue  No.  8,840.  There  will  be  a  decree  enjoining  defendants 
from  the  further  use  of  these  patents,  and  a  reference  to  ascertain 
and  report  damt^es. 
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Sttttz  v.  Abmbtbonq  and  anomer. 

(Xrcutt  Court,  W.  D.  Penntglvania,    July  1, 1884. 

1.  Patents  for  Inventiosi — RErssuB — Delat. 

There  is  no  unbending  rule  by  which  to  determine  what  is  unreasonable  de- 
lay in  applying  for  ihe  reissue  of  a  patent  to  correct  a  mistake  in  the  claimby 
br<)adening  it ;  and  each  case  must  be  decided  upon  its  special  facts  and  merits. 
SL  Bake — iisisscTB  Bdstatned.  . 

In  this  case,  where  the  original  letters  patent  were  dated  March  20, 1877,  and 
upon  an  application  filed  on  January  28,  187s),  a  reissue,  which  broadened  the 
claim,  was  granted  on  Decemi)er  30, 1879,  no  adverse  rights  having  accruod  in 
the  mean  time,  the  court  sustain  the  reissue. 

3.  Bamk— CoMBraATioN — Patehtabilitt. 

There  is  no  patentable  combination  in  a  nere  aggregation  of  old  devices 
which  produce  no  new  effect  or  result  due  to  their  concurrent  or  successive 
joint  and  co-operating  action ;  but  it  is  by  no  means  essential  to  a  patentable 
combination  that  the  several  devices  or  elements  thereof  should  coact  upon 
each  other.  It  is  sufficient  if  all  the  devices  co-operate  with  respect  to  the 
■work  to  be  done  and  in  furtherance  thereof,  although  each  device  may  per- 
form its  own  particular  function  only. 

4.  Same— DiecLAiHBR— Rbt.  Bt.  i  4922. 

A  disclaimer  under  section  4922,  Kev.  St.,  need  not  be  filed  (except  where 
costs  are  sought  to  be  recovered)  until  the  court  has  passed  upon  the  contested 
claims  alleged  to  contain  that  of  which  the  patentee  was  not  the  inventor. 

5.  Same— PATBirt  Ko.  194,059  amd  UxissDa  Ko.  9,011  Construed  —  ImFBraaie- 

HENT. 

Reimued  patent  No.  9,011,  dated  December  30, 1879,  and  letters  patent  Nos. 
194,059  and  198,432,  dated  respectively  August  14, 1877,  and  December  16, 1677, 
for  improvements  in  coal-washinit  machinery,  construed,  sustained,  and  hdd 
to  be  infringed. 

In  Equity. 

Oeorge  H.  Christy,  for  complainant. 

D.  F.  Patteraon,  for  respondents. 

AoHBSON,  J.  The  plaintiff's  inventions,  for  whioh  the  patents  in 
snit  were  granted  to  him,  relate  to  improTements  in  machinery  for 
washing  coal,  an  operation  whereby  the  mined, and  broken  coal  is 
freed  and  separated  from  the  stones,  slate,  and  other  objectionable 
substances  with  which  it  is  intermixed.  The  patents  are  three  in 
number.  One  is  reissue  No.  9,011,  dated  December  30, 1879,  granted 
apon  an  application  filed  January  28,  1879,  the  original  letters  pat- 
ent No.  18«,691  having  issued  March  20, 1877.  The  defendants  are 
charged  with  the  infringement  of  the  fourth  and  fifth  claims  of  the 
reissue.  The  other  patents  are  numbered  194,059  and  198,432,  and 
bear  date  August  14,  1877,  and  December  18,  1877,  respectively. 
The  defendants  are  charged  with  the  infringement  of  the  third  claim 
of  each  of  these  latter  patents. 

It  is  a  fact  worthy  of  mention,  not  by  way  of  raising  any  estoppel, 
but  as  indicating  the  relations  of  the  parties,  and  as  plenary  proof  of 
infringement,  that,  under  a  written  agreement,  which  recognizes  the 
plaintiff  as  inventor,  the  plaintiff  built  for  the  defendants,  in  1877, 
two  ooai'washing  machines,  embodying  his  said  patented  improve- 
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ments.  These  two  machines  the  defendants  paid  for.  Afterwards, 
without  license  from  the  plaintiif,  the  defendants  built  six  more  of 
the  same  identical  machines.  The  present  suit  is  for  the  unauthor- 
ized construction  and  use  of  these  six  machines. 

The  improvements  covered  by  the  four  above-specified  claims  are 
susceptible  of  conjoint  use,  and  they  are  so  used  by.  the  defendants 
in  the  machines  complained  of. 

The  first  question  in  the  case  arises  upon  the  reissue,  and  touches 
the  validity  of  the  fifth  claim  thereof,  which  was  not  in  the  original 
patent.     It  is  as  follows : 

(5)  "In  a  coal-washing  apparatus,  the  combination  with  the  cam,  P,  fixed 
upon  the  shaft,  u,  of  the  guide,  m,  connected  to  the  piston-rod,  r,  and  closely 
embracing  said  cam  and  shaft,  as  set  forth." 

For  the  proper  understanding  of  the  claim  a  brief  explanation  is 
necessary.  The  separation  of  the  coal  from  the  foreign  substances  is 
effected  by  the  action  of  a  current  of  water  forced  by  means  of  a  box- 
shaped  piston,  P,  below  a  sieve  supporting  the  layer  of  crushed  coal. 
The  material  upon  the  sieve  being  lifted  up  by  the  action  of  the  water 
current,  settles  with  more  or  less  rapidity,  according  to  the  specific 
gravity  of  the  coal  and  its  impurities,  so  that  the  latter  are  first  de- 
posited. In  order  to  obtain  a  complete  separation  the  uplifting  ac- 
tion of  the  water  must  be  a  sudden  one,  and  the  interval  between  two 
consecutive  strokes  of  the  piston  must  be  safficient  to  allow  the  neces- 
sary time  for  the  material  to  deposit.  This  movement  is  accom- 
plished by  means  of  a  differential  cam,  F,  fixed  upon  the  shaft,  u,  and 
receiving  its  rotary  movement  through  a  pulley.  The  piston  is  raised 
up  by  a  slow  and  uniformly  progressing  speed  until  it  has  attained  its 
highest  position.  This  is  done  by  the  aid  of  the  guide-piece,  m, 
which  is  forked,  or  composed  of  four  legs  or  standards  placed  a  suf- 
ficient distance  apart  to  admit  the  cam,  F,  in  one  direction,  and  the 
cam-shaft,  u,  in  the  other,  and  is  fixed  to  the  piston-rod,  r,  and  upon 
which  the  action  of  the  cam,  F,  is  transmitted.  The  cam,  F,  hav- 
ing lifted  up  the  piston,  F,  to  its  utmost  extent,  will  soon  let  escape 
the  fork-shaped  guide-piece,  m,  so  that  the  piston,  becoming  free, 
falls  down  upon  the  body  of  water.  The  shock  to  the  latter  will  pro- 
duQe  a  current  which  acts  with  great  force  below  the  layer  of  coal, 
etc.,  at  the  sieve. 

Undoubtedly,  the  combination  which  is  the  subject  of  the  fifth  claim 
of  the  reissue  is  the  plaintiff's  invention,  and  its  utility  in  a  coal- 
washing  machine  is  not  denied.  Its  omission  from  the  original  pat- 
ent, it  is  alleged  by  the  plaintiff,  was  owing  to  the  mistake  of  hia  then 
solicitors.     Upon  this  point  he  now  testifies: 

"I  claimed  tl»e  cam  with  the  four-legged  yoke,  right  from  the  start,  and  I 
think  the  ri'oord  of  tlio  papers  sent  to  tlie  attorney  prove  this;  I  think  it  was 
simply  overlooked  I)y  tlio  party  wlio  took  the  patent  out." 

Now,  turning  to  the  file-wrapper  and  its  contents  in  the  matter  of 
the  original  grant,  there  is  to  be  found  therein  abundant  evidence,  it 
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seems  to  me,  to  establish  the  alleged  mistake.  The  guide,  m,  and 
its  function  are  described  in  the  origiua)  specification  substautiallj 
as  in  the  reissue;  and  ^hile  no  claim  was  then  made  for  the  precise 
combination  now  in  question,  it  does  certainly  appear  that  the  guide- 
piece,  m,  as  a  valuable  element  in  a  patentable  combination,  was  within 
the  contemplation  of  the  inventor.  Hence,  one  of  his  claims  as  orig- 
inally framed  was  as  follows : 

"The  box,  B,  with  the  box-shaped  piston,  P,  to  receive  additional  weight; 
the  valve,  V,  the  differential  cam,  F,  with  the  guide-piece,  m,  and  piston- 
I'od,  r,  as  shown  and  described." 

The  examiner,  in  his  letter  to  the  inventor's  solicitors,  suggesting 
divers  corrections  and  amendments,  pointed  out  that  the  earn  was 
old.  The  solicitors  then  substituted  a  aew  set  of  claims,  from  which 
the  guide-piece,  m,  was  omitted  altogether.  The  eighth  amended 
claim  was  for  "the  differential  cam  operating  to  lift  and  suddenly 
drop  the  piston."  But  the  examiner  adhering  to  his  objection  to  this 
claim,  the  solicitors,  in  view  of  his  references,  struck  it  out.  I  am 
satisfied,  from  an  attentive  perusal  of  the  papers  in  the  case,  that  ibe 
solicitors  did  not  comprehend  the  function  of  the  guide-piece,  m,  or 
its  value,  and  for  this  the  true  explanation  may  possibly  be  found  in 
the  fact  that  the  inventor  Was  of  foreign  speech,  and  may  not  have 
been  able  fully  to  explain  the  matter. 

The  authority  of  the  commissioner  of  patents  to  correct  the  alleged 
mistake,  if  clearly  established,  by  a  reissue,  is  distinctly  recogniaed 
by  the  supreme  court  in  the  recent  decisions  upon  the  subject  of  re- 
issues. 

Says  Mr.  Justice  Bradlhy,  in  Miller  v.  Brasg  Co.  104  U.  S.  353-: 

"H  a  patentee  who  has  no  corrections  to  suggest  in  his  specification,  ex- 
cept to  make  his  claim  broader  and  more  cotuprehensive,  uses  due  diligence 
in  returning  to  the  patent-office,  and  says,  '  I  omitted  this,'  or  '  my  solicitor 
did  not  understand  tliat,'  his  application  may  be  entertained,  and,  on  a  prup?r 
showing,  correction  may  be  made. " 

And  in  James  v.  Campbell,  Id.  371,  the  same  learned  judge  says : 

"Of  course,  if,  by  actual  inadvertence  or  mistake,  innocently  committed, 
the  claim  does  not  fully  assert  or  define  the  patentee's  right  in  the  invention 
specified  in  the  patent,  a  speedy  application  for  its  correction,  before  adverse 
riglit-4  have  accrued,  may  be  granted." 

If  the  decision  of  the  commissioner  of  patents  here,  that  an  actual 
mistake  was  inadvertently  and  innocently  committed,  is  not  conclu- 
sive, still,  upon  the  evidence  before  me,  I  am  of  opinion  that  he  com- 
mitted no  error  in  that  regard. 

But  the  defendants  contend  that  the  delay  in  this  case  in  applying 
for  the  reissue  was  unreasonable,  and  therefore  that  as  respects  its 
fifth  claim  it  is  contrary  to  law  and  void.  The  supreme  court  has  laid 
down  no  unbending  rule  by  which  to  determine  what  is  unreasonable 
delay  in  applying  for  the  correction  of  such  a  mistake  as  existed 
here;  and  it  seems  to  me  that  each  case  must  be  decided  upon  its 
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special  facts  and  merits.  The  application  here  was  within  two  years 
after  the  {^ant  of  the  original  letters  patent;  the  exact  lapse  of  time 
being  one  year,  ten  months,  and  eight  days.  Now,  while  this  fact  may 
not  be  conclnsive,  it  would  seem  to  be  entitled  to  some  consideration, 
in  view  of  that  provision  of  the  patent  laws  by  which  nothing  less  than 
two  fall  years'  pablic  use  of  an  invention  is  a  bar  to  an  application 
for  a  patent.  In  Miller  v.  Brass  Co.  the  fact  that  much  more  than 
two  years  had  elapsed  between  the  grant  of  the  original  letters  patent 
and  the  application  for  the  reissue,  was  evidently  in  the  mind  of  Mr. 
Justice  Bradley,  and  suggested  the  illustration  employed  by  him  on 
page  352  of  the  reported  case.  And  in  all  the  like  cases  in  which 
the  supreme  coart  has  ruled  against  the  validity  of  the  reissua,  (so 
far  as  I  know,)  the  lapse  of  time  has  been  greatly  in  excess  of  two 
years. 

Again,  the  correction  of  the  mistake  here  by  the  reissue  was  before 
any  adverse  rights  had  accrued, — a  consideration,  in  my  judgment,  of 
paramount  importance,  and  evidently  regarded  by  the  supreme  court 
as  of  great  consequence,  as  appears  by  the  quotation  supra  from  Mr. 
Justice  Bbadley's  opinion  in  James  v.  Campbell. 

Furthermore,  in  determining  whether  this  inventor  has  been  guilty 
of  inexcusable  delay,  perhaps  it  ought  to  count  something  in  his  favor 
(as  his  counsel  urges)  that  being  of  foreign  birth  and  education,  and 
of  alien  tongue,  he  encountered  peculiar  difficulties  in  acquiring  a 
knowledge  of  our  language  and  laws.  At  any  rate,  he  is  a  meritori- 
ous inventor,  and  in  the  absence  of  an  authoritative  decision  invali- 
dating  his  reissue  for  the  cause  assigned,  I  am  indisposed  to  declare 
it  void.  Under  all  the  circumstances,  I  think  his  application  for  the 
reissue  was  within  a  reasonable  time. 

The  fourth  claim  of  the  reissue  is  as  follows : 

(4)  "The  partition,  n,  within  the  box,  A,  and  in  combination  with  the  valve, 
V,  and  the  sieve,  a,  said  partition  being  arranged  in  relation  to  tlie  other 
parts  as  described,  whereby  the  current  entering  through  the  valve  is  deflected 
upward  against  the  sieve,  and  the  lower  part  of  the  box.  A,  is  left  as  a  recep- 
tacle for  small  piirticles  of  sulphur  and. slate,  all  as  set  forth." 

This  claim  is  identical  with  the  fourth  claim  of  the  original,  and 
of  course  its  validity  is  not  affected  by  the  reissue.  The  machine 
has  water  chambers  or  boxes  arranged  in  pairs,  A  and  B,  each  pair 
of  boxes  being  connected  by  the  valve,  V*.  The  curved  partition,  n, 
projects  beneath  this  valve  forward  into  the  box.  A,  and  upwards 
towards  the  sieve.  With  each  stroke  of  the  piston,  P,  in  the  box,  B, 
the  partition,  n,  performs  two  important  functions :  First,  it  deflects 
the  current  of  water,  which  then  enters  through  the  valve,  upwards 
against  the  sieve  so  that  it  will  do  its  proper  work;  and,  secondly,  it 
cuts  off  the  water  in  the  lower  part  of  the  box,  A,  from  the  action  of 
such  current,  and  thereby  makes  a  dead-water  chamber  in  the  lower 
part  of  the  box,  A.  The  valve,  V,  opens  with  the  downward  stroke 
3f-  the  box-shaped  piston  to  admit  the  current  which  sweeps  along  the 
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curved  partition,  n,  in  its  gradually  deflected  path  or  oonrse  towards 
and  through  the  sieve,  s,  and  with  the  upward  motion  of  the  piston 
the  valve  closes 'to  prevent  the  back  flow.  The  curved  partition,  n,  is 
not  shown  in  any  of  the  machines  upou  which  the  defendants  rely  as 
showing  anticipation.  Unquestionably,  it  is  a  new  and  useful  devioe 
in  coal'washing  machines,  and  is  the  plaintiff's  invention. 

The  defendants,  however,  insist  that  there  is  no  patentable  combi- 
nation between  the  partition,  valve,  and  sieve,  because,  as  they  al- 
lege, no  new  operation  or  result  is  due  to  their  united  action;  that  the 
partition  and  valve  are  altogether  independent  of  each  other,  and  in 
nowise  aid  or  co-operate  with  each  other  in  performing  their  respect- 
ive functions,  and  the  claim  is  founded  upon  a  mere  aggregation  of 
parts,  which  operate  independently  of  each  other,  producing  no  re- 
sult due  to  their  joint  and  co-operating  action.  Now,  certainly  there 
is  no  patentable  combination  in  a  mere  aggregation  of  old  devices 
whieh  produce  no  new  eSect  or  result  due  to  their  concurrent  or  suc- 
cessive joint  and  co-operating  action.  But  it  is  by  no  means  essen- 
tial to  a  patentable  combination  (as  the  defendants'  argument  im- 
plies) that  the  several  devices  or  elements  thereof  should  coact  upon 
each  other;  it  is  sufficient  if  all  the  devices  co-operate  with  respect  to 
the  work  to  be  done,  and  in  furtherance  thereof,  although  each  device 
may  perform  its  own  particular  function  only.  Here  there  is  com- 
plete coaction  of  the  elements  of  the  combination  upon  the  through- 
going  current  of  water.  The  valve,  V,  opens  to  admit  the  water  at 
stated  intervals,  and  allows  the  current  to  sweep  along  the  upper  sur- 
face of  the  curved  partition,  n,  towards  and  through  tlie  sieve,  «.  It 
may  be  that  if  the  valve  were  omitted  the  partition  would  still  perform 
its  functions,  but  the  evidence  shows  that,  for  the  best  work,  the  valve 
is  necessary,  for  without  it  the  fine  coal  (which  may  amount  to  10 
per  ceatum)  is  sucked  through  the  sieve  and  lost.  Moreover,  here 
the  elements  of  the  combination  are  not  all  old.  The  partition,  n, 
is  confessedly  new.  And  as  the  plaintiff  might  well  have  claimed 
the  partition,  n,  generally  and  broadly,  most  assuredly  his  more  lim- 
ited claim  cannot  be  successfully  impeached. 

The  third  claim  of  letters  patent  No.  194,059  is  as  follows : 

(3)  "The  combination  of  the  stntionary  sieve,  s,  and  water-chamber.  A, 
with  the  dam,  n,  passage,  F,  and  dry  scresn,  /,  and  with  the  p^isdage,  h,  ff*, 
and  gg^,  substantially  as  described." 

This  claim  mainly  relates  to  an  arrangement  of  means  whereby  the 
cleaned  coal,  the  waste  water,  and  the  slate  and  foreign  substances 
are  disposed  of.  The  system  of  ports  and  passages  is  appropriate 
and  efficient.  The  coal  is  saved  in  good  condition,  and  the  waste  prod- 
ucts are  separated  and  deposited  where  they  can  be  readily  taken 
care  of.  Two  defenses,  as  regards  this  claim,  are  set  up :  First,  that 
of  anticipation;  and,  secondly,  that  the  combination  is  not  a  patent- 
able one,  it  being  a  mere  aggregation  of  devices  lacking  co-operative 
action.     Avoiding  any  extended  discussion  of  the  matter,  I  must  con- 
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'  tienf  myself  with  simply  announcing  my  conclusion  that  neither  of 
these  defenses  is  well  taken. 
•  The  third  claim  of  letters  patent  No.  198,432  is  as  follows: 
(8)  "In  a  coal  and  ore  separator  the  hinged  gate-board,  6,  with  its  regulat- 
ing arins,  co,  in  combination  with  the  chute,  J,  as  described,  and  for  the  pur- 
pose set  forth." 

The  claim  relates  to  means  for  regulating  the  proper  supply  of 
■  material  to  the  sieve.  The  only  defense  here  insisted  on  is  a  want 
of  novelty,  and,  to  sustain  it,  reliance  is  placed  altogether  on  a  previ- 
ous patent  to  George  Lander,  which  shows  in  a  coal-washing  machine 
a  sliding  gate.  But  Lander's  patent  exhibits  nothing  which  performs 
the  function,  or  anything  like  thereunto,  of  the  plaintiff's  regulating 
arms,  cc.  Furthermore,  it  appears  from  the  evidence  that  the  plain- 
tiff's device  is  less  complicated,  and  lets  the  material  out  more  readily 
than  Lander's.  Upon  the  whole,  I  am  not  satisfied  that  the  defend- 
ants have  successfully  made  out  this  defense. 

Finally,  the  defendants  contend  that  this  suit  cannot  be  main- 
tained under  the  provisions  of  section  4922,  Eev.  St.,  for  want  of  a 
disclaimer  by  the  plaintiff  of  certain  claims,  (other  than  those  already 
discussed,)  embracing  things,  it  is  alleged,  of  which  he  was  not  the 
original  and  first  inventor.  But  no  proof  has  been  taken  to  show 
that  the  claims  referred  to  are  bad  for  the  reason  suggested,  or  for 
any  reason,  and  the  case  is  not  in  a  condition  for  an  adjudication  in 
respect  to  those  claims.  The  only  infringement  complained  of  is  of 
the  four  claims  considered  in  this  opinion,  and  to  them  alone  was 
the  evidence  directed.  Moreover,  it  is  settled  that  a  disclaimer  need 
not  be  filed  until  the  court  has  passed  upon  the  contested  claims. 
O'Reilly  v.  Morse,  15  How.  62 ;  Seymour  v.  McCormick,  19  How.  96. 

Let  a  decree  be  drawn  in  favor  of  the  plaintiff. 


Everest  v,  Buffalo  Ldbrioatino  Oil  Co.,  (Limited. 

ICireuit  Court,  If.  D.  New  York.    July  16,  1884.) 

1.  Pateut — Process. 

The  process  of  determining  tlie  grade  of  lubricating  oils  by  a  fire-test. 

2.  Bame — PiuoK  Use — ArrARATts. 

Previous  patent  for  an  apparatus  to  teat  coal  oils  cannot  be  regarded  as  an 
anticipation  of  the  patent  in  suit. 

3.  Same — Evidence  Kkqijired. 

Proof  of  prior  use  must  not  be  vague  and  indefinite.    It  is  necessary  that  it 
be  of  that  high  chiuauter  that  convinces  the  court  beyond  a  reasonable  doubt. 

■'   In  Equity. 
•  Georcje  B.  Srhhn  and  T.  Outcrhrhlfjc,  for  complainant..  ■ 
James  A.  Allen  and  Corlctt  li  II  itch,  for  defendant. 
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CoxE,  J.  •  The  complainant  is  the  inventor  of  an  "improvement  in 
the  process  of  determining  the  grade  of  lubricating  oils."  Letters 
patent  were  issued  to  him,  dated  March  7,  1876,  numbered  174,506. 
The  application  was  filed  January  6, 1876.  The  complainant  is  also 
the  owner  of  a  patent  for  "improvements  in  the  distillation  of  oils," 
bat  the  consideration  of  this  patent  was  on  the  argument  withdrawn 
from  the  attention  of  the  court. 

The  invention  in  question  consists  in  applying  a  &re-test  to  sam- 
pies  of  lubricating  oil  taken  from  the  still  during  the  process  of  man- 
ufacture, and  determining  the  grade  of  reduced  oil  by  such  test. 

The  claim  is  in  these  words : 

"The  process  of  determining  the  grade  of  lubricating  oils,  which  consists 
in  applying  the  flre-test  thereto  during  their  manufacture,  substantially  as  set 
forth." 

The  defenses  interposed  are :  First,  want  of  invention ;  second, 
prior  use;  third,  description  in  prior  letters  patent;  fourth,  non-in- 
fringement.' 

Although  the  specification  is  awkwardly  drawn,  there  are,  it  is 
thought,  no  fatal  discrepancies  between  the  claim  and  the  other 
statements  regarding  the  invention.  Construing  the  claim  to  refer 
only  to  the  process  of  determining  the  grade  of  lubricating  oils  by 
applying  the  fire-test  during  their  manufacture,  the  conclusion  is 
reached,  not  however  without  some  hesitation,  that  the  patentee  has 
made  an  advance  which  rises  to  the  dignity  of  invention,  not  in- 
vention of  a  high  grade,  certainly,  but  still  sufficient  to  sustain  the 
patent. 

The  evidence  of  prior  use  is  vague  and  indefinite.  It  is  not  of  that 
high  character  which  convinces  the  court  beyond  a  reasonable  doubt. 
Proof  which  does  this  is  always  necessary. 

It  is  argued  that  the  patented  process  is  described  and  claimed  in 
letters  patent  issued  to  Smith  and  Jones,  No.  35,184,  May  6,  1862, 
for  "an  apparatus  for  testing  coal  oils."  This  patent  cannot  be  re- 
garded as  an  anticipation.  It  is  for  a  method,  and  an  apparatus 
which  is  minutely  described  in  the  specification  and  drawings.  It 
is  not  simply  a  process  patent.  Complainant  does  not  attempt  to 
secure  any  particular  mechanism.  He  expressly  states  that  a  chem- 
ist's sand  bath  with  a  porcelain  cup  heated  by  a  Bunsen  burner  or  a 
plain  iron  dish  placed  over  a  charcoal  fire  in  a  tinker's  pot  may  be 
used.  It  is  clear  that  he  wishes  to  disclaim  the  use  of  particular 
apparatuses  and  to  include  them  all.  Although  Smith  and  Jones 
ui-^e  a  wick  and  tube,  it  is  not  disputed  that  their  invention  could  be 
successfully  adopted  by  complainant.  Indeed,  if  the  view  here  taken 
is  correct,  he  might  have  added  the  Smith  and  Jones  apparatus  to 
the  others  described  by  him  in  the  specification.  It  cannot  be  said 
that  the  Smith  and  Jones  patent,  or  any  of  the  state  statutes  referred 
to,  describes  the  nrocess  of  fixing  the  grade  of  lubricating  petroleum 
v.20,no.l3— 54 
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oil  by  a  fire-test  while  in  the  process  of  manafacture.    Infringement 
by  the  defendant  is  sufficiently  proved. 

There  should  be  a  decree  for  the  Complainant,  but,  as  he  has  been 
defeated  as  to  one  of  the  patents  declared  on,  it  should  be  without 
costs. 


Yaodux  Oni  Go.  v.  Buffalo  Lubbioatino  Oil  Co.,  (Limited.) 

{Circuit  Court,  N.  D.  NemTork.    July  16, 1884.) 

Patent  Pbocess  for  Oil— Rbibsub — Unlawfot.  Claih. 

The  claim  of  the  reissue  of  a  patent  for  making  an  oil  product  by  the  use 
of  stuara,  in  vacuo,  cannot  be  unlawfully  broadened  so  as  to  include  the  oil 
product,  no  matter  by  what  process  produced. 

In  Equity. 

George  B.  Selden  and  T,  Outerhridge,  for  complainant. 

James  A.  Allen  and  Corlett  dc  Hatch,  for  defendant. 

CoxE,  J.  This  is  an  equity  action  founded  upon  reissued  letters 
patent  No.  7,321,  granted  to  the  complainant,  as  aasiRnee,  on  the 
twenty-sixth  of  September,  1876.  The  application  was  filed  January 
29,1876.  The  original  patent,  No.  58,020,  was  issued  to  M.  P. 
Ewing,  September  11,  1866. 

Of  the  various  defenses  interposed  but  one  will  be  examined,  viz., 
that  the  reissue  is  void  for  the  reason  that  the  claim  is  improperly 
expanded.     The  claims  are  as  follows : 

ORIOIXAL.  BEISSUE. 

As  a  new  manufacture,  an  oil-pro-        An  unbumed,  residual,  heavy  hy- 
duct,  as  above  described,  when  pro-     drocarbon-oil,    substantially    as    de- 
duced from  crude  petroleum  by  the     scribed, 
evaporation  therefrom  of  the  lighter 
hydrocarbons  in  vacuo  by  the  use  of 
steam  or  its  equivalent,  to  prevent 
burning,  subsUuitially  as  herein  set 
forth. 

It  will  be  observed  that  in  the  reissue  the  product  alone  is  claimed, 
all  reference  to  the  manner  in  which  it  is  produced  is  omitted.  The 
orig'nal  limited  the  invention  to  a  heavy  residual  oil  produced  from 
crude  petroleum  by  the  evaporation  therefrom  of  the  lighter  hydro- 
carbons in  vacuo  by  the  use  of  steam  or  its  equivalent.  The  attempt 
in  the  reissue  is  to  claim  the  oil  product,  no  matter  by  what  process 
produced;  to  sweep  into  complainant's  net  every  new  method  of 
producing  the  desired  result,  and  every  improvement  upon  the  old 
method,  which  had  been  discovered  during  an  interval  of  nearly  10 
years,  or  which  may  be  discovered  in  the  future.  It  is  suggested 
that  the  claim  should  be  read  in  connection  with  the  description,  and 
if  so  read  the  precise  manner  of  manufacture  described  in  the  original 
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is  pointed  out.  It  is  true  that  it  should  be  so  read,  and  it  may  be 
conceded  that  the  original  process  is  referred  to.  But  the  description 
does  not  limit  the  invention  to  a  product  produced  by  vacuum  dis- 
tillation with  the  aid  of  steam ;  ou  the  contrary,  the  intention  to  ^o- 
vide  for  all  contingencies  is  boldly  announced  in  tl^ese  words : 

"It  is  not  intended  to  limit  the  present  claim  of  inveution  to  tlie  product 
of  precisely  the  same  process  hereinbefore  describedras  modifications  thereof 
may  be  readily  made  embodying  the  same  principle  of  distillation  at  low  tem- 
perature, to  which  the  obtaining  of  the  product  in  question  is  due." 

That  the  claim  of  the  reissue  has  been  unlawfully  broadened  there 
can  be  little  doubt ;  and  the  long  lapse  of  time  after  the  date  of  the 
original  brings  the  case  within  the  recent  decisions  of  the  supreme 
aourt. 

There  should  be  a  decree  for  the  defendant,  with  eosts. 


Cbamdal  and  others  v.  Fabeeb  Gabbiaoe  Goods  Co. 

ICireuit  Court.  2f.  V.  New  York.    July  7,  18840 

1.  Patknt  Law — Kbibsubo  Patent— Duties  of  CotTRTS. 

When  it  can  be  seen  that  the  patentee  seeks,  by  apt  words  of  description,  to 
secnre  what  he  has  honestly  invented  and  nothing  more,  the  courts  should 
hesitate -to  regard  with  favor  the  accusations  now  so  freely  made  against  re- 
Issued  patents. 

2.  BaMB — iMPKOVKMEKT  IN   BoX-LoOPS,  ETO. 

Keissued  patent  for  "  improvement  in  box-loops  for  carriage  tops,"  hM 
valid:  foUowing  Crandal  v.  (fu««r*,  20  Blatchf.  C.  C.  97;  8.  0.  9  PitD.  Rbp. 
6S9. 

In  Equity. 

Neri  Pine  and  Charles  M.  Stone,  for  complainants. 

Stem  dt  Peck,  for  defendant. 

GoxE,  J.  The  complainants  are  owners  of  reissued  letters  patent, 
granted  to  Charles  H.  Davis  for  an  "improvement  in  box-loops  for 
carriage  tops.  The  validity  of  the  patent  was  adjudicated  in  the  case 
of  Crandal  v.  WaUers,  20  Blatchf.  C.  C.  97;  S.  C.  9  Fed.  Rep.  669. 
Although  the  issues  presented  are  not  in  all  respects  identical,  the 
reasoning  of  that  case  must  determine  the  present  controversy. 

It  is  argued  that  the  patent  is  void  for  want  of  novelty,  and  several 
patents,  not  before  the  court  in  Crandal  v.  Waiters,  are  introduced  in 
support  of  this  defense.  The  patent  issued  to  £.  M.  Blodgett  July  25, 
1865,  for  an  "improvement  in  gaiter-fastenings,"  describes  an  appara- 
tus bearing  some  similitude  to  the  complainants'  invention.  The  de- 
vices of  the  other  patents  referred  to  are  dissimilar  in  many  impor- 
tant particulars.  The  object  of  the  Blodgett  invention  is  "to  apply 
the  staple-fastenings  of  cloth-gaiters  to  the  flap  of  the  same  in  such 
a  manner  that  the  cloth  about  these  fastenings  will  not  fray  out  and 
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present  an  unsightly  appearance."  To  one  of  the  gaiter  flaps  is  stitched 
a  thin  strip  of  spring  metal  with  pointed  ends  slightly  projecting.  To 
the  other  flap  a  strip  of  thin  metal  is  attached  having  flat  staples 
riveted  to  it,  or  fastened  with  tangs.  These  staples  receive  the  pointed 
ends  of  the  strip  on  the  opposite  flap.  In  size,  shape,  object,  posi- 
tion, and  in  the  mode  of  its  operation  the  Blodgett  apparatus  is  unlike 
the  one  described  in  the  patent  of  the  complainants.  The  former 
would  not,  it  is  thought,  suggest  the  latter  to  a  skilled  mechanic.  To 
apply  the  words  of  Judge  Blatchkord  :  "This  could  not  be  used  as  a 
substitute  for  the  plaintiff's  loop  without  invention.  It  is  easy  after 
the  desired  thing  is  obtained  to  see  how  an  old  thing  could  have  been 
adapted  or  altered." 

Again,  it  is  urged  that  the  patent  is  void  because  improperly  reis- 
sued. The  court,  in  the  Wattere  Com,  passed  upon  this  question 
also,  but  it  is  insisted  that  as  the  decision  was  rendered  before  the  new 
doctrine  of  Miller  v.  Brass  Co.  104  U.  S.  350,  was  promulgated,  a  dif- 
ferent view  should  now  be  taken.  I  cannot  think  so.  The  opinion 
of  Judge  Blatchfobd  is  very  clear  and  positive  upon  this  question. 
He  says,  (page  661 :) 

"The  claim  of  the  original  patent  was  so  framed  as  to  seem  to  require  that 
the  loop  should  be  actually  applied  to  a  carriage  top,  in  order  to  infringe.  It 
also  required  that  the  metal  plate,  C,  should  be  used  in  such  application. 
Makers  of  loops  were  not  makers  of  carriages,  and  it  was  obvious  tliat  the  in- 
vention was  really  of  the  loop  ready  to  be  affixed,  and  that  the  inventor  was 
entitled  to  have  a  claim  which  would  reach  the  maker  of  the  loop.  Besides, 
even  if  the  claim  of  the  original  would  have  extended  to  the  maker  of  the 
loop,  it  might  have  been  questioned  whether  it  would  reach  him  when  he 
made  a  loop  without  the  plate,  C:  and  it  was  plain  that  that  was  only  a  stiffen- 
ing or  strengthening  plate,  an  adjunct,  making  tlie  article  better,  perhaps, 
but  yet  not  of  the  essence  of  the  invention.  The  case  was,  therefore,  one  for 
a  reissue.  *  *  *  It  was  no  departure  and  no  new  matter  to  make  the  use 
of  the  plate,  C,  optional. " 

With  the  patent  thus  construed,  the  doctrine  of  MUUrr.  Brass  Co. 
has  little  application. 

Where  it  can  he  seen  that  the  patentee  seeks,  by  dpt  words  of  de- 
scription, to  secure  what  he  has  honestly  invented  and  nothing  more, 
the  court  should  hesitate  to  regard  with  favor  the  accusations  now  so 
freely  made  against  reissued  patents. 

The  evidence  of  infringement  might  have  been  more  definite  and 
certain,  but  I  am  of  the  opinion  that  it  is  sufiScient. 

The  complainants  are  entitled  to  the  usual  decree. 
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BoTEB  V.  Chicago  Mandf'g  Co. 

Same  v.  Samb. 

'Cireuit  Court,  N".  V.  lUinoU.    June  28, 1884.) 

1.  Patent  Law— Old  Devioef-CompiiAint  Founded  Thebeon  not  Good. 

The  application  of  an  ola  device  to  another  nnnlogous  use  is  not  a  patenta- 
ble subject,  and  a  bill  of  complaint  founded  thereon  is  not  maintainable  under 
the  principles  of  the  patent  laws,  and  must  be  dismissed. 

2.  Same — "  Procesb  "—  Kequisites — Infkingemest. 

A  valid  patent  for  a  process  must  be  limited  to  the  precise  or  certainly  sub- 
stantial description  which  has  been  given  in  the  specifications,  And  in  order  to 
constitute  ab  infringcmeut  of  that  process  a  person  must  be  shown  to  have  fol- 
lowed substantially  the  same  process — the  same  mode  of  reaching  the  result — 
as  is  described  in  the  specittcations. 

3.  Same — AsstrarpnoN  or  Law-^ncs  Pkobandi — Change  of  Onus. 

The  law  makes  the  aesumption  that  the  patentee  is  prima  faoie  an  inventor, 
but  when  we  come  to  the  question  of  infringement  the  onus  is  changed :  it  is 
incumbent  on  the  plaintiff,  as  patentee,  or  his  representative  or  assignee,  to 
prove  clearly  and  satisfactorily  that  there  has  been  an  infringement. 

In  Equity. 

Hatch  dt  Aldia,  for  plaintiff. 

Frank  A.  Johnson,  for  defendant. 

Dbvuhond,  J.  I  shall  decide  both  of  these  cases  in  favor  of  the 
defendant.  I  cannot  now  give  an  opinion  at  any  considerable  length 
in  either  case,  bat  I  will  state  my  conclusions,  and  will  speak  of  the 
second  case  more  fully. 

The  first  case  (court,  No.  17,105)  is  founded  on  a  patent  issued  to 
the  plaintiff,  dated  January  18, 1876,  which  he  calls  "an  attachment 
for  rawhide  fulling  machine."  He  states  that  the  object  of  his  in- 
vention is  to  provide  an  iniprovement  in  a  rawhide  fulling  machine, 
for  which  letters  patent  have  been  already  granted  to  him ;  and  the  im- 
provement consists  in  what  he  calls  an  automatic  device  by  which  he  is 
enabled  to  run  the  machine  in  one  direction  for  a  certain  time,  and 
then  reverse  it,  the  process  continuing  automatically  until  the  leather 
is  finished.  It  seems  to  me  that  the  evidence  shows  that  this  im- 
provement was  nothing  more  than  the  application  to  rawhide  fulling 
machines  of  an  old  and  well-known  device  used  in  washing-machines; 
and  the  testimony  of  one  of  the  witnesses  clearly  establishes  that  the 
plaintiff  obtained  his  idea  from  an  examination  and  description  of 
the  same  device  used  in  a  washing-machine,  and,  under  the  sugges- 
tion and  with  the  assistance  of  the  witness,  applied  it  to  the  fuUing- 
mt^chine.  It  therefore  comes  within  the  rule  which  has  been  so  long 
settled,  that  the  application  of  an  old  device  to  another  analogous 
use  is  not  a  patentable  subject,  and  therefore  I  think  the  bill  is  not 
maintainable  under  this  principle  of  the  patent  law,  and  must  be 
dismissed. 

The  other  case  between  the  same  parties,  (court,  No.  17,106,)  I 
must  admit,  is  one  attended  with  some  difficulty.    That  is  pn.a  patent 
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issaed  to  the  plaintiff,  April  21, 1874,  for  vhat  he  calls  "an  improve- 
ment in  the  treatment  of  rawhide,  especially  for  the  use  of  belts  and 
laces."  He  refers,  in  the  first  place,  in  his  specifications,  to  the  re- 
moval of  the  hair  by  means  of  sweating,  which  is  an  old  process  known 
to  every  tanner.  The  hide  is  dried  perfectly  hard ;  how,  he  does  not 
state.  It  is  then  inserted  in  water  for  10  or  15  minutes, — long  enough 
to  lose  its  extreme  stiffness.  Afterwardsi^  the' fulling  process  com- 
mences. This  may  be  done  in  a  machine  pitented  by  him.  It  seems 
clear  that  he  does  not  claim  any  particular  mode  of  fulling.  Then,  he 
saj's  "the  hide  before  it  is  passed  into  the  machine  is  stuffed  with  a 
mixture  of  twenty  parts  tallow,  two  parts  wood  tar,  and  one  part  resin," 
which  seems  to  be  the  most  important  part  of  the  process.  I  do  not 
think  that  the  proof  shows,  in  this  case,  that  the  application  of  these 
substances  to  a  hide  was  new.  It  is  claimed,  on  the  part  of  the  plain- 
tiff, that  Louis  Boyer,  his  brother,  never  applied  tar  to  the  hides.  I 
am  not  so  clear  about  that.  I  would  be  inclined  to  say  that  the 
weight  of  the  evidence  is  that  he  did ;  but,  however  that  may  be,  it 
is  certain,  I  think,  that  the  tar  had  been  applied  to  hides  before  the 
application  was  made  by  the  plaintiff.  He  further  states  in  the  speci- 
fications that  the  hide  is  moistened  with  water  four  or  five  times  dar- 
ing the  day,  and  describes  the  manner  in  which  it  is  done,  which  may 
be  termed  only  the  ordinary  way  of  curing  or  of  manufacturing  the 
particular  article  which  is  the  subject  of  the  patent  in  this  ease.  He 
avoids  the  use  of  lime,  acid,  or  alkali.  He  then  says:  "I  am  aware 
that  hides  and  skins  have  been  prepared  by  a  fulling  or  bending  op- 
eration to  render  them  pliable,  but  this  mode  alone  does  not  answer 
for  the  preparation  of  machine  belts  and  laces.  It  is  necessary  to 
make  use  of  a  preparation,  substantially  such  as  before  described,  to 
render  rawhides  fit  for  use,  and  durable."  Then  he  describes  the 
effect  of  the  application  of  the  tallow,  wood  tar,  and  resin,  and  what 
he  claims  is  "the  treatment  of  the  prepared  rawhide  in  the  manner 
and  for  the  purpose  set  forth. "  Now,  if  this  is  a  valid  patent  for  a 
process,  it  must  be  limited  to  the  precise,  or,  certainly,  substantial, 
description  which  has  been  given  in  the  specifications;  and,  in  order 
to  constitute  an  infringement  of  that  process,  a  person  must  be 
shown  to  have  followed  substantially  the  same  process,  the  same 
mode  of  reaching  the  result,  as  is  described  in  the  specifications. 

I  am  not  entirely  satisfied  from  the  proof  that  the  plaintiff  was  the 
first  inventor  of  the  process  which  he  claims  in  his  patent.  It  is  ad- 
mitted by  the  plaintiff's  counsel  that  his  brother,  Louis  Boyer,  was 
engaged  for  a  long  time  in  a  process  which  was  substantially  similar 
to  that  for  which  the  patent  was  granted  to  the  plaintiff  in  this  case  ; 
but  it  is  insisted  that  he  did  not  reach  what  may  be  termed  a  com- 
plete and  perfect  invention;  that  it  resulted  in  a  mere  experiment, 
and  therefore  it  did  not  deprive  the  plaintiff  of  his  right,  or  prevent 
the  patent  from  taking  effect.  It  is  not  always  easy  to  determine 
where  experiment  ends,  and  when  a  complete,  perfected  invention 
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begins,  or  may  be  eaid  to  pxiat.  In  this  case,  while  it  is  true  that 
Louis  Boyer  did  not  continue  the  work  upon  his  process,  and  it  was 
to  some  extent  abandoned,  it  is  very  questionable  whether  be  had  not 
before  that  completed  the  invention,  and  whether  he  abandoned  it 
because  he  had  not  completed  it.  I  have  great  doubts  whether  it 
may  not  be  said,  under  the  evidence,  that  he  had  substantially  com- 
pleted the  invention  which  the  plaintiff  claims  in  his  patent,  and 
whether  be  did  not  abandon  the  work  from  some  other  cause.  There 
are  many  circumstances  which  juay  prevent  a  man  from  going  on 
and  making  a  discovery,  which  he  has  made,  available  or  profitable, 
and  I  am  inclined  to  think  that  may  be  true  in  this  case.  I  can  only 
say,  in  relation  to  it,  I  have  great  doubt  upon  that  point.  I  am  not 
satisfied  to  the  extent  that  I  think  a  chancellor  ought  to  be,  to  reach 
a  decree  in  such  a  case. 

In  my  opinion,  the  plaintiff  is  not  within  that  provision  of  the  law 
which  declares  that  a  patent  is  not  valid  provided  the  thing  patented 
has  been  in  public  use  or  on  sale  for  a  particular  time.  Section  4920. 
I  do  not  feel  inclined  to  declare  the  patent  invalid  on  that  account, 
under  the  peculiar  circumstances  of  this  case.  Great  latitude  should 
be  allowed  to  a  person  in  completing  the  invention  for  which  he  seeks 
protection  under  the  law,  and  although  it  may  be  said  it  is  not  da 
clear  as  it  might  be,  I  tliink  the  plaintiff  in  this  case  should  not, 
on  that  account,  be  deprived  of  his  right  under  the  patent  law ;  but  I 
think  the  plaintiff  has  not  made  out  in  this  case  what  may  be  called 
a  clear  infringment  of  the  invention  covered  by  his  patent.  Indeed, 
it  may  be  said  that  it  is  difficult  to  declare  what  are  the  precise  limits 
of  the  invention  which  is  claimed  in  the  specifications  in  this  case. 

I  do  not  think  it  is  satisfactorily  shown  by  the  evidence  that  the 
defendant  has  used  substantially  the  same  process  as  that  described 
in  the  specifications  of  the  plaintiff's  patent.  It  seems  to  me  there 
is  so  great  a  variance  between  the  mode  of  manufacturing  the  article 
which  the  defendant  makes  and  sells,  as  to  take  it  out  of  the  purview 
of  what  may  be  called  that  which  constitutes  the  infringement  of  a 
patent.  For  instance,  the  defendant  in  all  cases  applies  something 
different  from  that  which  the  plaintiff  describes  in  his  specifications;. 
and  while  what  is  done  by  the  defendant  removes  to  a  greater  or  less 
extent  those  substances  from  the  hide,  as  alum  and  salt,  still  it  is  im- 
perfectly done, — how  far  accomplished  the  proof  does  not  clearly  show, 
— and  perhaps  there  is  some  conflict  in  the  evidence  on  that  point. 
But  the  only  position  which  could  then  be  taken  by  the  plaintiff  is, 
nevertheless,  that  the  defendant  substantially  observes  and  follows 
the  process  of  the  plaintiff.  Even  then  I  hardly  think  the  conclusion 
necessarily  follows. 

It  is  said  that  the  great  invention  here  on  the  part  of  the  plaintiff 
is  a  process  by  which  raw  hide  reaches  a  certain  result,  and  that  the 
process  of  the  defendant  is  what  may  be  called  a  "tawing"  process, — 
tanning, — and  it  is  different  from  the  plaintiff's  in  that  respect  only. 
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Suppose  that  to  be  so,  nnless  it  can  be  alleged  and  proved,  in  elimi- 
nating the  difference  between  the  operation  of  the  defendant  and  that 
of  the  plaintiff,  the  sabstantiai  invention  of  the  plaintiff  temains, 
then  the  defendant  would  not  be  liable. 

I  have  already  said  that  this  case  is  not  free  from  difficulty.  I 
have  proceeded  on  the  assumption  which  the  law  makes,  that  the 
plaintiff,  prima  facie,  is  an  inventor,  and  with  that  assamption,  in 
connection  with  the  evidence,  it  is  doubtful  whether  he  is  the  inventor 
which  he  claims  to  be.  Then,  when  we  come  to  the  question  of 
infringement,  the  ont/<  is  changed :  it  is  incumbent  on  the  plaintiff  to 
prove  clearly  and  satisfactorily  that  there  has  been  an  infringement. 
It  is  an  affirmative  fact  which  it  is  incumbent  on  the  plaintiff  to 
prove,  and  I  do  not  think  that  has  been 'done  in  this  case.  It  is 
often  very  difficult,  when  we  take  the  state  of  the  art  into  account, 
where  there  has  been  some  little  thing  done  which  has  produced  im- 
portant consequences,  to  say  where  the  precise  line  of  demarkation 
is  between  what  is  old  and  what  is  new.  That  is  one  of  the  diffi- 
culties in  this  case.  The  line  between  what  is  old  and  what  is  new 
has  not  been  so  distinctly  and  clearly  marked  out  by  the  plaintiff  as 
it  ought  to  have  been,  and  that  is  very  important  where  the  change 
is  what  may  be  called  a  slight  one.  Where  some  new  and  important 
principle  has  been  discovered,  which  strikes  the  mind  of  every  one  as 
something  of  great  value,  there  is  no  difficulty.  Difficulty  arises 
only  where  the  change  made  by  the  inventor  is  inconsiderable.  It 
cannot  be  questioned  that  the  plaintiff  in  this  case  has  bestowed 
much  labor  in  completing  the  operations  for  which  he  claims  a  pat- 
ent. He  had  a  serious  struggle  in  obtaining  his  patent.  He  did  not 
seem  to  know  certainly  what  he  had  discovered;  what  was,  in  fact,  the 
invention  for  which  he  claimed  a  patent.  It  was  only  after  repeated 
applications  and  amendments  and  changes  that  the  patent  was 
granted. 

Bill  dismissed. 


Avert  and  another  v,  WriiSos. 

(Oireuit  Court,  W.  D.  North  Carolina.    June  Term,  1884.) 

1.  Patents  for  Invbntioks — Remrdies — Cqnccrrence  of  Equrrr  and  Law. 

In  cases  of  patent  infringement  the  statutes  of  the  United  States  have  con- 
ferred original  and  (.'oncurrent  jurisdiction  upon  courts  of  equity,  and  Ihey 
may  determine,  williout  the  assistance  of  courts  of  law,  the  legjal  rights  of  the 
plaintilfand  the  infringement  of  the  defendant,  and  may  ascertain  Uie amount 
of  loss  and  damage  liy  taking  anaccount  of  the  defendant's  profits,  and  afford 
a  complete  remedy  for  the  wrong  comndtled,  and  prevent  its  continuance  by- 
injunction. 

2.  SaMK — LfN.VCY  OF   ISPRINGEK — AOCOUNT — In.ICNCTIOX — C08TS. 

The  dcfcndiint  having  admitted  Uic  infringement,  but  pleaded  the  fact  of  his 
lunacy  at  lljc  time  of  the  commLsbiou  of  il,  tlu  ouurt  decicus  a  perpetual  injunc- 
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tion  on  account  of  the  profltg  obtained  by  the  defendant' through  the  infringe- 
ment, aa  well  as  costs  in  favor  of  tlie  plaintill. 

3.  Sake — Maintenance  of  Lunatic. 

Equity's  superintendence  and  care  is  only  exercised  during  the  period  of 
mental  mcapacity,  wtien  the  lunatic  is  unable  to  provide  maintenance  for  him- 
self and  family.  After  the  restoration  of  such  person  to  a  condition  of  sanity, 
the  courts  cannot  properly  allow  the  expense  of  past  maintenance,  altliough 
his  incapacity  for  self-support  and  the  incidental  expenses  necessarily  incurred 
during  the  lunacy  liad  greatly  diminished  his  estate,  and  the  damages  claimed 
were  caused  by  him  while  he  was  a  lunatic.  An  account  ordered  as  to  such 
damage  cannot  take  the  past  maintenance  of  the  lunatic  into  consideration, 
after  the  establishment  of  his  sanity. 

4.  Same  —  Equity  —  Cosra  ih    Intermkmatb   PBOcKKDDfas  —  Dibceetion  of 

Courts. 

Courts  of  equity  having  a  large  discretion  in  matter  of  costs,  frequently  give 
costs  in  intermediate  stages  of  a  cause,  without  waiting  for  a  final  decree. 

In  Equity. 

Jone»  d  Johnston,  for  plaintiff. 

Jos.  H.  Wilson  d  Son,  for  defendant. 

Dick,  J,i  This  cause  was  set  for  bearing  at  this  teem  by  consent 
of  parties.  The  proofs  establish  the  fact  that  the  plaintiffs  are  the 
owners  of  the  patent-right  as  claimed.  The  defendant,  in  his  an. 
swer,  admits  the  infringement  alleged,  but  insists  by  way  of  defense 
that  he  was  a  lunatic  at  the  time  of  the  tortious  aets  complained  of, 
and  had  been  so  ascertained  and  declared  by  the  proper  inquisition 
of  a  jury.  Since  this  finding,  and  before  the  commencement  of  this 
suit,  another  jury,  upon  inquisition,  hare  found  that  he  had  become 
sane  and  was  capable  of  attending  to  his  business  affairs. 

As  a  general  rule,  a  person  non  compos  mentis  is  not  responsible  for 
crime,  and  a  jury  must  determine  the  question  whether  the  party 
accused  bad  a  sufScient  degree  of  reason  to  know  that  the  act  which 
he  did  was  wrong.  There  must  be  a  criminal  intent  in  doing  an  act 
in  order  to  constitute  crime,  and  a  want  of  reason  is  generally  evi- 
dence of  a  want  of  intent.  The  law  presumes  every  man  to  be  re- 
sponsible for  his  acts  until  the  contrary  is  shown  to  the  satisfaction 
of  a  jury.  As  a  general  rale,  a  person  of  unsound  mind  cannot  make 
a  binding  contract,  as  capacity  for  consent  is  an  essential  element  in 
such  a  transaction.  In  some  instances — like  in  the  case  of  infancy 
— the  question  whether  the  contract  of  a  lunatic  is  valid,  void,  or  void- 
able,  depends  upon  the  purpose  and  object  of  the  contract,  and  the  cir- 
cumstances attending  the  transaction.  A  lunatic  is  often  civilly  liable 
for  his  torts,  as  he  is  not  entirely  exempt  from  the  general  doctrine  of 
the  law,  that,  whenever  one  person  receives  an  injury  directly  from 
the  voluntary  act  of  another,  that  is  a  trespass,  although  there  was 
no  design  to  injure.  This  general  rule  has  been  moditied  by  excep- 
tions made  by  the  constructions  of  the  courts  in  the  ease  of  lunacy, 
and  upon  this  subject  there  is  some  conflict  of  decisions.  The  current 
of  authority  seems  to£8tablish  the  doctrine  that  a  lunatic  is  not  liable 
for  injuries  to  the  sensibilities  and  reputation  of  a  person,'A8  ib  snch 
cases  malice  is  an  essential  ingredient  to  the  tort;  as  libeh  elander, 
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malicioua  proseciition,  and  malicioua  arrest  under  regular  process.  A 
person  non  compos  mentis  is  regarded  by  the  law  as  incapable  of  a 
wicked  intention  to  do  snoh  injuries.  There  are  other  cases  of  inju- 
ries to  the  person  by  a  lunatic  about  which  there  is  some  conflict  of 
deuision,  as  assaults,  batteries,  false  imprisonment,  etc.,  in  which  a 
wrongful  intent  or  culpable  negligence  are  ingredients.  In  batteries 
there  must  always  be  an  intent,  express  or  implied,  to  do  the  injury; 
and  legal  malice  is  always  presumed  when  a  wrongful  act  is  done  in- 
tentionally, without  just  cause  or  excuse.  Express  malice  is  some 
manifestation  of  ill-will  to  a  person,  or  an  evil  design  or  corrupt 
motive  in  doing  an  act  which  is  injurious  to  another. 

In  this  second  class  of  torts  many  plausible  arguments  may  be 
used  on  both  sides  in  sustaining  opposing  views.  These  torts  to  the 
person  are  embraced  in  the  legal  maxim,  "actio  personalis  moritur 
cum  persona."  They  are  torts  committed  by  force,  and  are  usually 
prompted  by  sudden  passion  or  vindictive  feelings,  and  in  many  oases 
large  punitive  .damages  are  properly  assessed  by  a  jury  against  the 
tort-feasors.  As  the  wrongful  intent  and  motive  of  the  wrong-doer 
are  the  usual  and  substantial  grievance  complained  of,  and  punitive 
damages  are  generally  assessed,  I  am  of  opinion  that  actions  for  such 
torts  should  not  be  sustained  against  lunatics,  as  they  are  incapable, 
from  want  of  reason,  of  such  intent  and  motive,  unless  substantial 
damages,  capable  of  ready  estimation,  have  been  suffered.  In  no 
case  can  vindictive  damages  be  assessed  against  a  person  non  compos 
mentis.  This  liberality  of  the  law  to  this  unfortunate  class  of  per- 
sons can  work  no  serious  injury  to  society,  as  they  can  be  legally  con- 
fined when  considered  dangerous;  and  the  disposition,  power,  and 
right  of  self-defense  will  generally  be  sufficient  to  insure  the  personal 
safety  and  security  of  the  citizen  against  the  unreasoning  and  mo- 
tiveless action  of  an  imbecile. 

Injuries  to  property,  corporeal  and  incorporeal,  constitute  a  third 
class  of  torts,  in  which  it  is  generally  conceded  that  lunatics  are  re- 
sponsible for  compensatory  damages  to  the  extent  of  the  actual  in- 
jury sustained.  Some  of  these  injuries  are  often  prompted  by  malice 
towards  the  owner,  or  are  done  in  a  spirit  of  wantonness,  cmelty,  and 
revenge,  as  in  the  case  of  malicious  mischief  at  the  common  law,  and 
malicious  injuries  to  property  defined  by  statute.  In  such  cases  a 
sane  person  is  liable  to  indictment,  and  also  to  an  action  for  the  civil 
injury,  and  punitive  damages  will  generally  be  recovered.  A  lunatic 
can  only  be  made  liable  for  compensatory  damages.  In  civil  actions 
for  violation  and  encroachment  upon  established  rights  of  property, 
the  law  does  not  so  much  regard  the  intent  of  the  wrong-doer  as  the 
loss  and  damage  of  the  person  injured. 

In  this  case  the  defendant  is  charged  with  the  infringement  of  an 
incorporeal  right  conferred  by  law  upon  the  plaintiffs.  A  patent- 
right  is  the  exclusive  liberty  conferred  by  letters  patent  from  the 
sovereign  on  an  inventor  or  his  alienee  of  making  and  vending  ar- 
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tides  according  to  his  invention.  A  patent-right  ia  regarded  as 
personal  property,  and  may  be  assigned ;  and,  if  it  be  infringed,  the 
inventor  or  his  alienee  has  a  remedy  at  law  by  action  of  trespass  on 
the  case  for  damages,  and  a  remedy  in  equity  to  prevent  the  contin- 
uance of  the  wrong  by  injunction.  Ad.  Eq.  212.  In  such  casos  the 
statutes  of  the  United  States  have  conferred  original  and  concurrent 
jurisdiction  upon  courts  of  equity,  and  tbey  may  determine,  without 
the  assistance  of  a  court  of  law,  the  legal  right  of  the  plaintiff  and  the 
infringement  by  tbe  defendant;  and  may  ascertain  the  amount  of 
loss  and  damage  by  taking  an  account  of  the  defendant's  property, 
and  afford  a  complete  remedy  for  the  wrong  committed,  and  prevent 
its  continuance  by  injunction. 

As  the  proof  in  this  case  establishes  the  legal  right  of  the  plaintiffs, 
and  the  infringement  is  admitted  by  the  defendant,  the  plaintiffs  are 
entitled  to  a  perpetual  injunction,  and  to  an  account  to  ascertain  the 
profits  derived  hy  tbe  defendant  from  his  infringement. 

The  counsel  of  the  defendant  insist  that  tbe  order  of  reference 
should  direct  tbe  master  to  ascertain  and  report  the  amount  of  ex- 
penses incurred  in  the  maintenance  of  the  defendant  during  the  pe- 
riod of  his  lunacy  subsequent  to  the  infringement,  and  that  the  same 
may  be  allowed  by  the  master  in  estimating  the  amount  of  profits  re- 
ceived. It  is  true,  as  stated  by  counsel,  that  courts  of  equity,  as 
representatives  of  the  sovereign,  have,  within  the  local  limits  of  their 
jurisdiction,  a  general  superintendence  and  care  over  lunatics  and 
their  estates,  and  will  not  allow  creditors  to  have  satisfaction  of  their 
debts  out  of  such  estates  until  provision  is  made  for  reserving  a  suf- 
ficient amount  for  the  comfortable  maintenance  of  a  lunatic,  and  his 
wife  and  minor  children.  Adams  v.  Thomas,  81  N.  C.  296,  and  cases 
cited.  This  superintendence  and  care,  however,  is  only  exercised 
during  the  period  of  mental  incapacity,  when  the  unfortunate  luna- 
tic is  unable  to  provide  maintenance  for  himself  and  family.  After 
the  restoration  of  such  person  to  a  condition  of  sanity  the  court  can- 
not properly  allow  the  expenses  of  past  maintenance,  although  his 
incapacity  for  self-support,  and  the*  incidental  expenses  necessarily 
incurred  during  the  period  of  lunacy,  had  greatly  diminished  his  es- 
tate, and  the  damages  claimed  were  caused  by  him  while  he  was  a 
lunatic. 

The  counsel  of  defendant  object  to  costs  being  allowed  in  the  pre- 
liminary decree  granting  a  perpetual  injunction,  and  directing  a  refer- 
ence to  tbe  master  to  tak^  and  state  an  account  of  tbe  profits  received 
by  the  defendant  by  reason  of  his  admitted  infringements.  It  is  true, 
as  insisted  by  the  counsel,  that  this  is  not  a  final  decree,  as  tbe 
cause  must  be  heard  for  further  directions  on  the  report  of  the  mas- 
ter; and  the  hearing  of  the  cause  on  farther  directions  is  generally 
the  occasion  for  determining  the  question  of  costs.  Humiston  v. 
Stainthorp,  2  Wall.  106.    Courts  of  equity,  however,  having  a  large 
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discretion  in  matters  of  costs,  frequently  give  costs  in  intermediate 
stages  of  a  cause,  without  waiting  for  the  final  decree.  Ad.  Eq. 
389;  2  Daniell,  Ch.  Pr.  1457.  This  discretion  can  be  properly  ex- 
ercised in  giving  to  the  prevailing  party  the  incidental  costs  which 
have  arisen  during  the  progress  of  a  cause  about  a  matter  completely 
disposed  of  by  the  court,  and  not  necessary  to  be  considered  on  far- 
ther directions.  In  this  case,  the  facts  appearing  in  the  evidence  and 
the  pleadings  being  deeemed  snfScient  by  the  court  for  granting  a  per- 
petual injunction,  which  disposes  of  that  part  of  the  relief  asked  for 
in  the  bill,  I  am  of  the  opinion  that  the  costs  incident  to  that  pro- 
ceeding should  be  allowed  the  plaintiff  in  the  decree  for  a  perpetual 
injunction. 

Let  a  decree  be  drawn  in  conformity  to  this  opinion. 


The  Pilot. 

{Dittrie'  Court,  E.  D.  Virginia.    June  30, 1884.) 

Collision— Pn-OT-BoATa— Steamer — Schooner— Bmo— Fault. 

Two  pilot-boats,  one  of  them  a  Btcainer,  the  other  a  aailing  schooner,  make 
for  a  ship,  coining  from  sea  into  the  capes  of  Chesapeake  bay.  to  offer  pilot 
service.  The  Rchooner  crosses  the  bow  of  the  ship,  and  meets  ner  on  the  lee- 
ward, approaching  within  50  feet  of  her.  The  pilot  steamer  approaches  the 
ship  on  the  windward,  and,  when  within  300  feet,  passes  off  by  the  ship's  stern. 
In  less  than  half  a  niiuuto  after  the  ship  passes  from  between  the  two  pilot  ves- 
sels they  collide.  The  schooner  is  damaged  and  sunk,  and  libels  the  steamer.  . 
Jlfld,  thai  each  of  the  pilot  vessels  had  a  right  to  approacli  the  ship  in  opt-n 
sea,  for  the  purpose  of  proffering  pilot  service,  as  these  vessels  had  done,  and 
that  the  steamer  was  not  in  fault  in  being  where  she  was  in  lawful  pursuit  of 
her  calling.  Held,  on  all  the  proofs  in  the  cause,  that  the  collision  which  oc- 
cured  was  not  by  fault  of  the  pilot  steamer:  and  this  the  more  true,  as  the 
schooner,  when  the  collision  was  seen  to  be  almost  inevitable,  made  a  maneuver 
which  was  the  direct  cause  of  it,  and  which  rendered  it  absolutely  inevitable. 

In  Admiralty,  on  a  Libel  for  Collision. 

Sharp  d  Hughes,  for  libelants. 

W.  Pinckney  IVhlte  and  Floyd  Hughes,  for  respondents. 

HcouGS,  J.  The  licensed  pilots  of  Chesapeake  bay  and  Hampton 
roads  are  a  high  grade  of  seamen,  having  duties  and  powers  of  great 
responsibility.  They  are  relied  upon  for  the  safety  of  many  lives 
and  much  property.  A  court  is  naturally  disposed,  not  only  to  give 
credence  to  the  statements  of  such  a  class  of  officers  made  on  oath 
for  its  information,  but  to  place  great  reliance  upon  them.  Yet  I 
find  the  evidence  in  this  case,  which  is  almost  exclusively  that  of 
pilots^  exceptionally  contradictory,  conflicting,  confusing,  and  inac^ 
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evrote.'  I  tliink  thai  taken  hj  libelants  much  more  bo,  in  the  main, 
than  that  taken  by  the  respondents. 

Many  of  the  statements  of  witnesses  have  to  be  rejected  ontright. 
It  is  not  my  duty — I  cannot  be  expected — to  go  through  this  testimony 
in  an  effort  to  separate  what  is  obviously  incredible  from  what  may 
be  credible.  I  have  no  talisman  by  which  to  perform  this  task  with 
any  promise  of  success.  I  must  grope  my  way  to  a  decision  of  this 
case  under  the  disadvantages  imposed  by  a  mass  of  conflicting  and 
inconolusive  testimony. 

On  the  third  of  July,  one  year  ago,  a  brigantine  was  making  in 
from  the  ocean,  in  broad  day,  to  enter  the  capes  of  the  Chesapeake. 
She  was  on  a  course  W.  by  S.  The  wind  was  a  good  breeze  from  S. 
8.  E.  The  two  pilot-boats  Graves^and  Pilot  made  towards  her  to  of- 
fer pilot  service.  The  Graves  was  a  schooner  of  75  tons,  80  feet  in 
length.  The  Pilot  was  a  steamer  of  189  tons,  120  feet  long.  '  Be- 
fore moving  for  the  brig  they  were  both  in  the  vicinity  of  Cape  Henry. 
The  brigantine's  course  lay  a  little  south  of  buoy  No.  2,  which  is 
about  five  miles  from  Cape  Henry.  The  brig,  when  the  two  pilot- 
boats  began  to  make  towards  her,  was  about  four  miles  to  the  east- 
ward of  the  buoy.  The  Graves  crossed  the  course  of  the  brig  ahead 
of  her,  and  got  to  her  leeward,  and  was  meeting  her,  moving  nearly 
on  a  parallel  line  with  her.  She  spoke  the  brig  when  about  50  feet  to 
the  leeward.  This  was  half  a  mile  south-eastward  of  buoy  No.  2. 
Finding  that  the  brig  did  not  need  a  pilot,  the  Graves  passed  on, 
moving  at  the  rate  of  nine  miles  an  hour,  on  a  starboard  tack,  close- 
hauled,  with  her  helm  slightly  a-starboard,  and  nearly  midships.  Be- 
fore the  Pilot  (steamer)  had  got  near  the  brig  on  the  windward  side, 
after  coming  up  on  nearly  a  northward  course  from  the  direction  of 
Cape  Henry,  the  Pilot  ported  her  helm  to  pass  towards  the  stern  of  the 
brig,  and  was  on  a  N.  N.  E.  course,  with  helm  ported,  when  she  had 
come  to  a  distance  of  800  feet  from  the  brig.  This  was  about  the 
moment  when  the  Graves  spoke  the  brig  on  the  opposite  side.  The 
Pilot  was  then  moving  with  helm  a-port  at  the  rate  of  about  six  aftd 
a  half  miles  an  hour,  her  course  gadually  changing  more  and  more  to 
the  eastward,  under  the  influence  of  her  ported  helm.  Finding  that 
the  Graves  had  spoken  the  brig,  the  Pilot  intended  coming  round  to 
return  to  her  cruising-ground  near  Cape  Henry.  That  was  also  the 
intention  of  the  Graves.  This  intention  was  legitimate  in  each  one 
of  the  two  boats. 

Here  I  will  pause  to  remark  that  it  is  idle  to  contend  that,  while 
the  Graves  was  near  the  brig  on  the  opposite  side,  the  Pilot  had  no 
right  to  be  at  a  position  300  feet  south  of  the  brig.  She  was  offer- 
ing a  pildt  service  to  the  brig.  That  was  the  business  she  was  on. 
She  had  a  right  to  be  within  300  feet  or  50  feet  of  the  brig.  She 
had  the  right  to  be  as  near  on  one  side  of  the  brig  as  the  Graves  had 
a  right  to  be  on  the  other,  in  an  open  sea.  And  each  l\ad  the  right, 
after  leaving  the  brig,  to  make  its  way  back  to  its  usual  cruising 
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groand  in  the  manner  most  conTenieni  to  itself;  the  Pilot  keeping 
out  of  the  schooner's  way. 

It  is  true  that  a  steamer  mnst  not  only  keep  oat  of  the  way  of  a 
sailing  vessel,  but  must  also  avoid  bringing  about  such  a  conjunction 
of  circumstances  as  tends  to  produce  collision  with  her.  The  Car- 
roll,  8  Wall,  302.  And  if  the  Graves,  the  Pilot,  and  the  brig  had 
been  in  a  cid  d^  anc  of  navigation,  in  which  there  was  probable  or 
imminent  danger  of  collision,  then  the  Pilot  ought  to  have  taken  care 
not  to  go  into  it  herself,  even  though,  by  keeping  away,  she  relin- 
quished her  right  to  speak  the  brig.  But  there  was  no  cul  de  tae  in 
the  vicinity  of  the  collision  in  this  case.  The  occurrences  of  the  oc- 
casion all  took  place  on  the  Atlantic  ocean,  where  each  pilot-boat 
was  at  full,  unrestricted,  and  equal  liberty  to  exercise  its  vocation  of 
approaching,  hailing,  and  speaking  ships  of  commerce  in  proffer  of 
pilot  service. 

In  th£  case  under  consideration,  neither  pilot-boat  had  any  appre- 
hension, or  ground  for  apprehension,  of  a  colliaion  with  the  other,  up 
to  half  a  minute  before  the  contact;  and  there  was  no  probable  dan- 
ger of  such  a  casualty.  There  was  no  ill-will.  The  testimony  all 
shows  that  there  was  most  excellent  good  feeling  between  these  pilots. 
Whatever  untoward  casualty  was  about  to  occur  would  not  occar 
through  design.  There  was  no  malice  in  any  breast.  Any  injary 
that  should  be  sustained  or  inflicted  would  be  the  result  of  accident. 
There  might  be  fault, — either  fault  in  fact  or  fault  in  law;  but,  never- 
theless, whatever  should  happen  would  be  unintentional  and  acci- 
dental. As  to  what  each  pilot-boat  thought  the  other  was  going  to 
do,  it  may  be  said  that,  while  custom  cannot  be  allowed  to  excnse 
fault,  if  committed  in  violation  of  any  one  of  the  statutory  rules  of 
navigation,  yet  that  one  pilot-boat,  coming  np  to  speak  a  vessel  on 
one  side,  may  naturally  entertain  some  definite  idea,  founded  on  what 
pilot-boats  usually  do  on  such  occasions,  as  to  what  another  pilot- 
boat,  coming  up  to  speak  the  same  vessel  on  the  other  side,  will  do 
after  speaking.  When  each  of  two  pilot-boats  approaches  a  vessel  to 
speak  her,  on  opposite  sides,  each  knowing  that  the  other  is  on  the 
other  side  of  the  spoken  ship,  I  think  it  is  natural  for  each  one  to  pre- 
sume that  the  other,  after  speaking,  will  remain  for  a  little  while  on 
her  own  side  of  the  spoken  vessel,  unless  some  vis  major  or  other 
cogent  circumstance  prevents.  This  is,  of  course,  not  a  law  of  navi- 
gation. This  cannot  be  declared  a  custom  of  pilots.  But  I  think  I 
can  at  least  assert  that  the  entertaining  of  such  an  idea  is  too  natu- 
ral and  sensible  to  be  declared  a  fault,  if  a  steamer  be  so  unlucky  as 
to  be  the  possessor  of  it.  In  the  case  under  consideration  the  Pilot 
did  presume  that  the  Graves  would  keep,  for  at  least  a  brief  period, 
to  the  leeward  of  the  brig  and  of  its  wake. 

We  come  now  to  consider  what  did  happen.  The  brig  was  a  larger 
and  taller  vessel  than  the  Graves,  and  than  the  Pilot.  She  was  under 
sail;  I  presume  under  full  sail.     I  have  a  right  to  believe  that  the 
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brig  and  her  sails  were  opaqne,  and  not  transparent.  Borne  of  the 
witnesses  Bay  that  before  the  pilot-boats  had  cleared  the  stem  of  the 
brig,  they  on  one  pilot-boat  saw  what  was  doing  on  the  other  pilot- 
boat,  on  the  opposite  side  of  the  brig.-.  But  this  implies  that  the 
brig,  her  rigging,  and  sails  were  transparent.  I  feel  at  liberty  to 
disbelieve  all  testimony  implying  that  the  brig,  her  sails,  and  rigging 
were  transparent.  I  shall  assume  as  a  fact  that  the  two  pilot-boats 
could  not  see  each  other  over  the  tall  hulk  and  through  the  stretched 
sails  of  the  brig,  and  that  they  were  ignorant  of  everything  respect- 
ing each  other,  except  that  they  were  on  opposite  sides,  until  the 
moment  when  the  brig  shot  from  between  tbem.  The  sudden  find- 
ing themselves  in  close  proximity  to  each  other  at  that  moment  was 
obviously  a  surprise  to  both.  Just  before  this  event,  the  two  pilot- 
boats  were  running  at  the  rate — the  Graves  of  9  miles  an  hour,  or 
789  feet  a  minute,  and  the  Pilot  of  6J^  miles  au  hour,  or  572  feet  a 
minute.  The  testimony  establishes  that  the  Graves,  after  passing 
the  brig  for  a  distance  of  300  feet,  came  in  collision  with  the  Pilot, 
striking  her  on  her  port  bow;  that  is  to  say,  they  came  into  collision 
in  a  little  more  than  a  third  of  a  minute  (about  eleven  twenty-ninths 
of  a  minute)  after  the  Graves  had  cleared  the  stern  of  the  brig.  Of 
course  there  was  no  possibility  of  effecting  very  much  by  maneu- 
vering the  two  vessels  in  so  brief  an  interval.  The  Pilot,  moving 
slowly,  and  yet  reaching  the  point  of  collision  at  the  same  instant 
when  the  Graves,  moving  rapidly  in  comparijon,  reached  it,  was  ahead 
of  the  Graves  at  the  moment  that  the  Graves  cleared  the  brig.  Cal- 
culation shows  that  at  this  moment,  when  the  Graves  was  300  feet 
from  the  point  of  collision,  the  Pilot  was  217  feet,  or  83  feet  ahead 
of  the  Graves.  The  Pilot,  120  feet  in  length,  was  ahead  of  the  Graves, 
80  feet  long,  by  more  than  the  length  of  the  Graves,  and  by  within  33 
feet  of  her  own  length.  This  fact  constituted  the  difficulty  Of  the 
situation,  existing,  as  it  did,  in  connection  with  the  fact  that  the 
foremost  vessel  was  moving  more  slowly  than  the  hindmost.  If 
either  of  the  two  facts  had  not  existed,  there  could  have  been  no  col- 
lision. 

Both  vessels  seem  to  have  realized  that  the  Pilot  was  smartly 
ahead.  Finding  herself  ahead,  the  Pilot  did  all  that  could  be  done; 
she  rang  bells  to  increase  her  speed,  and  did  increase  it.  Being 
ahead,  and  moving  with  helm  a-port,  the  Graves  being  on  her  port 
quarter,  the  Pilot  could  do  nothing  else,  in  the  line  of  her  duty  to 
keep  out  of  the  way  of  the  Graves,  but  increase  her  speed.  She  did 
that,  and  would  most  probably  have  got  out  of  the  way  of  the  Graves 
if  the  latter  had  kept  on  her  course,  and  had  made  no  maneuver  at 
all.  But  at  the  critical  moment,  most  unfortunately,  the  Graves 
hard  starboarded  her  helm,  and  let  fly  her  mainsail;  thus  changing 
her  course,  increasing  her  speed,  and  throwing  herself  npon  the  port- 
bow  of  the  Pilot.     The 'Pilot  was  moving  towards  the  wake  of  th« 
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brig,  on  a  coarse  more  or  less  eastward  of  its  former  course ;  I  jndge 
about  N.  E.  at  the  time  of  the  collision.  The  Graves  was  moving, 
close-hauled  on  a  starboard  tack,  on  a  course  nearly  due  east.  These 
courses  were,  of  course,  converging  lines,  and  the  Pilot  being  ahead, 
would,  in  all  probability,  have  passed  beyond  the  tou^i  of  the  Graves, 
(being  the  length  of  the  (jraves  ahead  of  her,)  if  the  Graves  had  held 
her  course,  wiih  rudder  amidships,  and  having  the  Pilot  a-port.  But 
instead  of  taking  the  chances  of  passing  to  the  rear  of  the  Pilot,  the 
Graves,  as  already  said,  changed  her  course  by  hard  starboarding  her 
h'^lxa,  and  increased  ber  speed  on  the  new  course  by  letting  fly  her 
mainsail,  thus  putting  the  Pilot  on  her  starboard  bow,  in  which  posi- 
tion (the  Graves  moving  faster  than  the  Pilot)  a  collision  was  inevit- 
able. It  was  the  Graves  that  ran  into  the  Pilot;  and  the  damage 
which  she  received  showed  that  her  speed  was  much  greater  than  the 
Pilot's.  Libelants  contend  that  the  Pilot  should  have  stopped  and 
backed.  This,  even  if'  practicable  in  one-third  of  a  minute,  would 
only  have  rendered  the  shock  more  severe, — so  severe  that  the  Graves 
would  have  gone  incontinently  to  the  bottom. 

It  is  clear  that  the  immediate  and  direct  cause  of  this  collision  was 
the  action  of  the  Graves  in  hard  starboarding  her  helm,  and  letting 
fly  her  mainsail.  The  rule  of  navigation  commands  the  sail-vessel, 
when  in  danger  of  colliding  with  a  steamer,  to  keep  on  in  her  course 
and  to  make  no  maneuver  at  all.  This  is  a  corollary  and  counter- 
part of  the  rule  imposing  upon  the  steamer  the  duty  of  keeping  out 
of  the  sail-vessel's  way.  In  the  present  case,  therefore,  inasmuch  as 
the  Graves  did  not  observe  her  duty,  the  steamer  is  without  blame, 
unless  it  can  be  shown  that  the  steamer  was  in  fault  in  the  fact  of 
being  at  the  place  of  collision. 

This  consideration  renders  it  important  to  determine  the  point  at 
which  the  collision  occurred.  Indeed,  the  present  case. rests  in  great 
degree  on  this  pivotal  fact.  I  think  the  conclusion  is  undeniable  that 
the  point  of  collision  was  about  20  feet  to  the  south,  or  windward  of 
the  wake  of  the  brig;  and,  as  before  stated,  at  the  distance  of  300 
feet  from  the  point  where  the  Graves  cleared  the  stem  of  the  brig. 
These  facts  seem  to  be  conceded  by  counsel  on  both  sides. 

If  the  collision  occurred  at  the  point  thus  ascertained,  two  other 
facts  are  thereby  established,  namely :  First,  that  the  Pilot  had  re- 
mained on  her  own  side  of  the  brig  and  of  the  brig's  wake,  not  cross- 
ing over  to  the  schooner's  side;  and,  second,  that  the  schooner  had 
not  remained  on  her  side  of  the  brig  and  its  wake,  but  had  crossed 
over  to  the  Pilot's  side.  These  two  facts,  taken  in  connection  with 
the  others  already  stated, — namely,  that  it  was  the  schooner  which 
ran  into  the  Pilot;  that  the  Pilot  was  ahead  of  the  schooner  at  the 
time,  mending  her  speed  to  get  further  out  of  the  way;  and  that  the 
collision  was  directly  caused  by  an  unfortunate  maneuver  of  the 
schooner, — would  seem  to  settle  this  case  adversely  to  the  Graves. 

The  following  diagram  explains  my  view  of  the  matter : 
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I  have  not  mentioned  the  circumstance,  testified  to  by  so  many  of 
the  witnesses,  that  the  Graves,  after  clearing  the  brig,  fell  off  a  hun- 
dred feet  to  leeward.  In  order  for  her  to  have  done  so,  she  must 
first  have  passed  120  or  more  feet  to  windward  in  order  to  have  been 
at  the  point  of  collision  when  it  happened.  Counsel  for  libelants 
were  estopped  by  their  testimony  from  questioning  this  fact,  and  coun- 
sel for  the  respondents  insist  that  it  proves  that  the  Graves  luffed 
around  the  stern  of  the  brig  on  a  port  helm  in  clearing  the  brig.  If 
there  was  this  crazy  rounding  to  the  windward,  and  then  falling  off 
to  the  leeward,  by  the  Graves,  the  case  is  very  heavily  against  her. 
I  have  not  thought  it  necessary  to  rely  at  all  upon  this  feature  of  the 
evidence.  I  have  preferred  to  take  no  account  of  any  of  the  evidence 
given  to  the  effect  that  the  Graves  ported  her  helm  at  the  moment  of 
clearing  the  brig.  I  have  been  willing  to  accept,  in  favor  of  libelants, 
two  propositions  much  contested  by  counsel :  First,  that  the  Graves 
was  moving  on  an  E.  ^  N.  course;  and,  second,  that  the  Pilot  was 
moving  on  a  course  not  varying  much  from  N.  E.'  These  courses 
would  necessarily  bring  them  into  collision  if  they  should  arrive  at  the 
point  of  intersection  at  the  same  time.  The  i^ilot  being  nearer  the 
point  of  intersection  of  the  two  courses  than  the  Graves,  moving  still 
on  a  port  helm,  with  quickened  speed,  would,  I  think,  have  cleared 
the  Graves,  if  the  Graves  would  have  allowed  her  to  do  so,  by  holding 
steadily  in  her  own  course;  but  the  Graves,  instead,  made  the  fatal 
maneuver  described  just  at  the  moment  to  render  the  collision  inevit- 
able. The  accident  was  caused  by  this  maneuver.  It  was  caused  by 
the  Graves.  The  maneuver  was  made  in  violation  of  the  twenty-third 
rale  of  navigation.  The  Graves  was  at  the  point  of  collision  on  the 
windward  of  the  brig's  wake  by  no  fault  of  the  steamer.  The  steamer, 
before  the  brig  passed  from  between  the  two,  was  not  bound  to  cross 


>The  Pilot's  helm  being  a-port,  I  think  she  may  have  come  around  far  enoujrh  to- 
wartis  enst  lo  have  kept  clear  of  the  wake.  But,  for  argurauat's  sake,  1  disregard 
this  probability. 

v.20,no.l8— 55 


Digitized  by 


Google 


g68  FEDBBAL  BBPOBTEB. 

the  wale  to  leeward,  or  to  keep  awaj  from  those  waters,  or  to  aban- 
don the  vioinity  of  the  place  of  the  collision.  She  was  where  ahe 
was  by  right. 

Decree  must  be  for  the  respondents. 


The  Annib  Wiujahs. 
{DiitHet  Court,  D.  New  Jersey.    June  28, 1884.) 

L  CoLUStoH— Tua  AHD.  Tow— Rksponsibimtt  of  the  Tra. 

Hteam-tugs,  having  boats  in  tow,  are  bound  to  tbe  exercise  of  reasonable 
skill  and  care  in  everything  relating  to  their  work  until  it  ig  accomplished,  and 
are  chargeable  for  the  want  of  either  to  the  extent  of  the  damage  sustained; 
and  this  liabilitv  continues,  although  it  may  appear  that  the  negligence  or 
unskillfulness  of  those  managing  the  tow  contributed  to  the  collision. 

2.  BaMR— RB8P0N8IBIL1TT  OF  THE  ToW. 

Whenever  tow-lines  are  used,  the  master  of  the  tow  is  bound  to  obey  all 
proper  orders  of  the  master  of  the  tug,  and  when  he  refuses  to  obey  such  or 
ders,  or  fails  in  reasonable  skill  or  attention  to  duty,  such  conduct  may  relieve 
the  owners  of  the  tug  from  responsibiity. 

3.  Same — Afflicatiok  to  Facts. 

A  tug  having  a  schooner  in  tow,  attached  by  a  long  hawser,  In  attempting 
to  pass  a  boat  in  tow,  sheered  upon  the  latter  the  schooner,  and  caused  much 
damage  to  the  boat.  In  such  a  case,  the  tug  being  the  motive  power,  the  law 
regards  her  as  the  dominant  mind  in  the  transaction,  and  makes  her  responsi- 
ble for  all  accidents  resulting  from  not  exercising  ordinary  care. 

In  Admiralty.     Libel  in  rem, 

Beebe,  Wilcox  dt  Hobbt,  for  libelants. 

Alward  <£  Parrot,  for  claimants. 

Nixon,  J.  The  libel  is  filed  in  this  case  to  recorer  damages  oansed 
by  a  collision.  It  alleges  that  on  the  fifteenth  of  November,  1882, 
the  libelants'  boat  Mary,  loaded  with  a  cargo  of  coal,  was  taken  in 
tow  by  the  steam-tug  Robert  Burnett  at  Elizabethport,  New  Jersey, 
to  be  towed  with  three  other  boats  to  the  city  of  New  York ;  that  the 
tow  was  made  up  with  two  boats  on  each  side  of  the  said  tag,  fastened 
thereto,  the  libelants'  boat  being  on  the  outside  of  the  port  side  of  the 
tng;  that  they  left  Elizabethport  between  7  and  8  o'clock  in  the 
morning  and  proceeded  on  said  trip;  that  after  they  left  Elizabethport 
the  tug  Annie  Williams  took  a  schooner  in  tow  astern,  by  a  long  haw- 
ser, and  proceeded  after  said  tow,  and  following  them;  that  when 
said  tug  and  tow  w6re  about  abreast  of  Mariners'  Harbor,  Staten  isl- 
and, and  where  there  is  a  turn  in  the  channel,  the  tug  Annie  Will- 
iams, with  the  said  schooner  in  tow,  attempted  to  pass  the  Robert 
Burnett  and  her  tow  between  libelants'  boat  and  the  New  Jersey  shore ; 
that  in  so  doing  the  steam-tug  Annie  Williams  caused  the  schooner 
to  take  a  rank  sheer,  and  while  on  said  sheer  the  schooner  came  in^ 
contact  with  libelants'  boat,  striking  her  on  the  port  quarter,  starting 
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the  cabin  and  deck,  breaking  the  timbers  and  rails,  and  doing  other 
serious  damage.  It  further  alleges  that  the  collision  was  owing  solely 
to  the  negligence  and  carelessness  of  those  in  command,  and  control- 
ling and  managing,  the  steam-tug  Annie  Williams.  The  answer  of 
the  claimant  sets  up  two  grounds  of  defense,  giving  his  version  of 
the  transaction  as  follows :  That  the  steam-tug  Annie  Williams,  with 
the  schooner  Impudence  in  tow  astern  by  a  hawser  about  120  feet  long, 
proceeded  after  the  tow  in  which  the  libelants'  boat  was  made  np; 
that  the  tug  was  used  by  the  schooner  as  her  propelling  power, — 
the  schooner  being  all  the  time  in  charge  of  her  own  officers  and  crew, 
and  steered  by  them,  and  her  immediate  course  in  the  channel  di- 
rected by  them,  and  not  by  the  steam -tug;  that  the  tide  was  running 
from  Elizabethport  towards  the  corner-stake  light,  and  in  the  direc- 
tion the  vessels  were  moving;  that  while  the  vessels  were  in  the  waters 
of  Staten  Island  sound,  and  the  Annie  Williams  was  proceeding  on 
her  course,  the  Robert  Burnett  suddenly  stopped  with  all  her  tow, 
'  compelling  the  Annie  Williams  to  pass  her,  which  she  did,  on  the 
port  side,  aboat  600  feet  south-west  of,  and  before  coming  to,  the 
comer-stake  light;  that,  in  passing,  the  starboard  side  of  the  Annie 
Williams  was  full  40  feet  from  the  port  side  of  the  libelants'  boat ; 
that  if  the  schooner  in  tow  rubbed  against  the  libelants'  boat  as  al- 
leged in  the  libel,  it  did  not  start  ithe  cabin  or  deck,  or  break  her  tim- 
bers, or  do  any  damage;  and  that  the  schooner  during  the  whole 
time  was  astern  of  the  tug  and  under  the  control  of  her  commander, 
who  was  standing  at  her  wheel,  steering  the  course  of  the  said 
schooner,  and  if  he  had  followed  in  a  straight  line  in  the  wake  of 
the  Annie  Williams  the  schooner  would  have  passed  the  tow  without 
colliding  or  touching;  and  that  the  pretended  collision  was  not  oc- 
casioned by  the  negligence  or  carelessness  of  those  having  charge 
of  the  Annie  Williams,  but  by  the  conduct  of  those  in  charge  of  the 
libelants'  tow  and  schooner,  and  by  circi!imstances  beyond  the  power 
of  the  said  Annie  Williams,  and  those  controlling  her,  to  prevent. 

The  only  interpretation  to  be  put  upon  the  answer  is  that,  inas- 
much as  the  schooner  in  tow  of  the  Annie  Williams  was  manned  by 
and  was  under  tBe  control  of  her  own  crew,  the  schooner  alone  is 
answerable  for  all  damages  arising  from  a  collision;  and,  secondly, 
that  if  any  collision  occurred  no  injury  in  fact  resulted  therefrom. 
The  last  question  is  not  properly  before  the  court,  but  must  be  con- 
sidered hereafter,  on  a  reference  to  ascertain  the  damages,  if  a  ref- 
erence is  ordered.  With  regard  to  the  first,  the  proposition  is  not  true, 
without  qualification.  Steam-tugs  having  boats  in  tow  are  not  liable 
as  common  carriers;  nor  are  they  insurers.  They  are,  nevertheless, 
bound  to  the  exercise  of  reasonable  skill  and  care  in  everything  relat- 
ing to  the  work  until  it  is  accomplished,  and  are  chargeable  for  the 
want  of  either  to  the  extent  of  the  damage  sustained.  And  this  lia- 
bility continues,  although  jt  may  appear  that  the  negligence  or  nn- 
skillfulnous  of  those  managing  the  tow  contributed  to  the  collision. 
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They  may  be  both  in  fault,  and  in  such  cases  are  acconntable  to  an 
innocent  suffering  party,  either  jointly  or  severally,  as  such  party  may 
determine. 

The  relative  duties  of  the  tag  and  tow  were  fully  discussed  by  the 
late  Justice  Cliffobd  in  the  case  of  The  Express,  3  Cliff.  462,  and  it 
was  there  determined  that  where  a  vessel  was  drawn  by  a  hawser, 
both  vessels  had  duties  to  perform,  and  that  both  might  be  held  in 
fault  in  case  of  an  accident;  that  when  tow-lines  were  used,  the  mas- 
ter of  the  tow  was  bound  to  obey  all  proper  orders  of  the  master  of 
the  tug;  and  that  where  he  refuses  to  obey  such  orders,  or  fails  in 
reasonable  skill  and  attention  to  his  duty,  such  conduct  might  re- 
lieve the  owners  of  the  tug  from  responsibility.  But,  however  culpa- 
ble the  conduct  of  the  tow  may  be,  the  owner  of  the  tug  cannot  claim 
such  release  from  responsibility  in  any  case  where  be  also  was  in 
fault,  and  it  is  now  well  settled  that  where  both  tug  and  tow  con- 
tribute to  the  accident  by  lack  of  skill  or  care,  the  injured  party  may 
maintain  his  suit  and  recover  his  dan^ges  against  one  of  the  offend- - 
ing  parties. 

Thus,  in  The  New  Philadelphia,  1  Black,  76,  the  supreme  court  held 
as  a  rule  of  law  in  the  admiralty,  as  at  the  common  law, — 

"That  when  a  third  party  has  sustained  an  injury  to  his  property  from  the 
co-operating  consequence  of  two  causes,  though  the  persons  producing  them 
may  not  be  in  intentional  concert  to  occasion  such  a  result,  the  injured  per- 
son is  entitled  to  compensation  for  his  loss  from  either  one  or  both  of  them, 
according  to  the  circumstances  of  the  accident,  and  particularly  so  from  the 
one  of  the  two  who  had  undertaken  to  convey  the  property  with  care  and 
skill  to  a  place  of  destination,  and  there  shall  have  been  in  so  doing  a  defi- 
ciency in  either." 

To  the  same  effect,  and  as  illustrating  the  same  principle,  is  the 
decision  of  the  supreme  court  in  The  Atlas,  93  U.  S.  319,  where  it 
is  said : 

"Parties  without  fault  •  *  *  bear  no  part  of  the  loss  in  collision  suits, 
and  are  entitled  to  full  compensation  for  the  damage  which  they  suffer  from 
the  wrong-tloers,  and  they  may  pursue  their  remedy  in  persoTiam,  either  at  tha 
common  law  or  in  admiralty,  against  the  wrong-doers,  or  any  one  or  more  of 
them,  whether  they  elect  to  proceed  at  law  or  in  the  admiralty  courts." 

The  question  then  is,  do  the  facts  of  this  ease  show  a  want  of  rea- 
sonable care  and  skill  on  the  part  of  the  respondents'  tug,  having  the 
schooner  in  tow  ?  She  was  the  following  vessel,  and  was  undertaking 
to  pass  the  tow  to  which  the  libelants'  boat  was  attached,  on  tlie  port 
side  of  the  channel.  Being  the  motive  power,  the  law  regarded  her 
as  the  dominant  mind  in  the  transaction,  and  made  her  responsible 
for  all  accidents  resulting  from  not  exercising  ordinary  care.  It  is 
impossible  to  ascertain  from  the  conflicting  testimony  the  width  of 
the  channel  at  the  point  6f  passing.  About  200  feet  is  the  average 
of  the  evidence  upon  the  subject.  A  mud-digger  with  a  scow  on  her 
starboard  side,  anchored  in  the  channel  on  the  New  Jersey  side,  made' 
the  attempt  to  pass  more  difficult  and  hazardous.     The  weight  of  tUa 
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proof  does  not  enstain  the  allegation  of  the  answer,  thai  the  Bohert 
Burnett  suddenly  stopped,  which  rendered  it  necessary  that  the  Annie 
Williams  should  go  ahead.  There  seems  to  have  been  no  slacking 
of  speed  by  her  nntil  after  the  collision.  Without  dwelling  at  length 
upon  the  testimony,  I  am  clearly  of  the  opinion  that  the  Annie  Will- 
iams must  be  held  responsible  for  want  of  oare.  No  attempt  should 
have  been  made  to  pass,  with  the  mud-digger  and  soow  on  her  port, 
and  a  tow  nearly  a  hundred  feet  wide  on  her  starboard  side,  where  the 
whole  channel  was  about  200  feet  in  width,  having  a  deeply-laden 
schooner  in  tow  with  a  hawser,  sheering  wildly,  and  not  controllable 
by  her  rudder.  He  also  added  to  the  violence  of  the  concussion  by 
ringing  extra  bells  for  the  engineer  to  work  up,  hoping  to  break  the 
sheer  by  increasing  the  speed.  The  distance  between  the  vessels  was 
too  short  to  accomplish  any  such  result.  The  master  of  the  Williams 
states,  in-  his  examination,  that  noticing  the  sheer  of  the  schooner  he 
rang  to  the  engineer  to  throw  the  boat  wide  open,  so  as  to  pull  the 
schooner  off  her  sheer. 

There  must  be  a  decree  in  favor  of  the  libelants,  with  costs,  and.  a 
reference  to  ascertain  the  amount  of  the  damages,  unless  the  parties 
will  agree  that  the  commissioner  may  report  the  amount  from  the  evi- 
dence already  taken. 


The  Sabatoga. 
{DUtriot  Court,  9.  D.  Neva  York.    June  17, 1884.) 

1.  OoMuoir  Cabuier— BiLi.  op  Laoiso — Esceftiohs  of  "Nbglioerob." 

A  general  ship  \h  a  common  carrier;  an  exceptioipi  in  her  billg  of  lading 
against  loss  "  by  any  act,  neglect,  or  default  of  the  master  or  mariners  "  is  in- 
Tulid. 

2.  Bahb— Lobs  "bt  Tiiieteb  or  Robbebb." 

An  exception  against  lo^s  "  by  thieves  or  robbers"  is  valid,  unless  the  theft 
be  invited  or  made  easy  through  some  negligence  of  the  ship. 

3.  BaME— ORDmAHY  NEai.IOENCE. 

Such  an  exception  serves  onlv  to  relieve  the  ship  from  her  liability  as  guar- 
anty against  theft,  and  from  lliat  extreme  care  which  naturally  accompanies 
such  a  guarantv.  She  is  still  bound  to  use  all  customary  and  reasonable  vigi- 
lance against  tbeft,  according  to  the  nature  of  the  articles  and  the  temptations 
and  facilities  for  stealing  them. 
1.  Same — Case  Stated. 

Where  the  steamer  8.  received  on  board  a  box  of  gold  coin  valupd  at  $23,600, 
a  few  hours  before  sailing,  which  was  put  in  the  locker  beneath  the  floor  of  the 
"  glory-hole,"  in  the  run  of  the' ship,  and  the  scuttle  to  the  locker  was  provided 
with  a  bar  across  it  designed  to  be  fastened  by  a  padlock,  and  also  with  a  stout 
lock  in  the  edge  of  the  scuttle,  and  the  box  of  coin  was  at  once  put  in  the 
locker  and  the  lock  fastened,  but  the  bar  and  padlock  were  not  uMd  or  fas- 
tened, and  a  former  disiihargea  employe  had  previously  gone  to  the  glory-hole, 
taken  out  the  lock,  and  carried  it  off  and  got  a  key  flttod  to  it,  and  had  then  re- 
placed the  lock  in  the  edge  of  the  scuttle,  anci,  shortly  after  the  tiox  waa 
shipped,  again  went  aboard  and  went  to  the  glory-hule,  unlocked  the  scuttle, 
broke  open  the  box  in  thi.-  louker,  stuHed  the  bags  of  coin  about  his  waist,  se- 
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cnred  them  by  a  strap,  and  left  the  ship  by  the  osnal  gang-way,  unobstmct«d, 
though  observed  and  interviewed  by  two  seamen,  who  supposed  him  to  be 
smuggling,  hdd,  that  the  ship  was  chargeable  with  neglect  of  customary,  ordi- 
nary, and  reasonable  vigilance  against  the  theft  of  the  coin  in  not  using  the 
bar  and  padlock ;  in  not  providing  an^  check  or  guard  against  access  to  the 
glory-hole;  in  not  preventing  tampering  with  the  lock;  and  in  not  having 
suitable  and  proper  watch  against  suspicious  persons  on  sailing  days ;  and  in 
not  observing  and  stopping  a  person  when  leaving  the  ship  who  was  so  visibly 
and  plainly  stuffed  with  his  plunder. 

In  Admiralty. 

Butler,  Stillman  d  Hubbard,  for  libelant. 

Goodrich,  Dc:idy  dt  Piatt,  for  the  Saratoga. 

Brown,  J.  The  libel  in  this  case  was  filed  to  recover  $23,600,  the 
value  of  a  quantity  of  Spanish  gold  coin  shipped,  on  the  twenty-sev- 
enth day  of  May,  1880,  on  board  the  steam-ship  Saratoga,  and  con- 
signed to  Havana,  but  which  was  not  delivered  there  because  stolen 
from  the  steamer,  as  the  evidence  shows,  before  she  left  New  York. 
The  coin  was  in  bags  contained  in  a  wooden  box,  which  was  strapped 
with  iron,  and  was  about  18  inches  long,  12  wide,  and  8  deep.  It 
was  received  on  board  the  steamer,  as  she  lay  at  her  wharf,  about 
1  o'clock  in  the  afternoon,  some  three  hours  only  before  she  sailed. 
It  was  delivered  to  one  of  the  quartermasters,  who  immediately  car- 
ried it  to  the  locker,  where  it  was  deposited  and  locked  up.  The  ev- 
idence leaves  no  reasonable  doubt  that,  within  an  hour  or  two  after- 
wards, the  locker  was  entered  by  a  former  employe  of  the  ship,  who 
had  been  discharged  on  the  previous  voyage;  that  the  box  was  broken 
open  by  him,  the  bags  of  coin  stuffed  around  his  waist;  and  that,  with 
the  coin  about  him,  he  went  off  the  steamer,  by  the  usual  gangway, 
and  in  broad  daylight,  shortly  before  the  ship  sailed. 

The  bill  of  lading  exempts  the  vessel  from  liability  for  loss  occa- 
sioned by  "pirates,  robbers,  thieves,  •  •  •  or  from  any  act,  neg- 
lect, or  default  of  the  master  or  mariners." 

The  defendant's  vessel  was  a  general  ship,  and  a  common  carrier. 
The  clause  of  the  bill  of  lading  exempting  her  from  liability  for  any 
"act,  neglect,  or  default  of  the  master  or  mariners"  is  therefore  in- 
valid, and  affords  no  defense,  if  the  loss  was  occasioned  through  their 
negligence.  Railroad  Go.  v.  Lockwood,  17  Wall.  357;  Bank  of  Ken' 
tucky  V.  Adams  Exp.  Go.  93  U.  S.  174;  The  Hadji,  16  Fed.  Rep.  861; 
18  Fed.  Rep.  459. 

It  is  not  necessary  to  consider  the  conflicting  views  as  to  the  ship's 
liability  under  the  exception  of  "thieves,  robbers,"  etc.,  had  the  theft 
been  committed  by  one  of  her  own  employes,  {Spinetti  v.  Atlas  Steam- 
ship Co.  80  N.  Y.  71 ;  Taylor  v.  Liverpool,  etc.,  L.  R.  9  Q.  B.  546;)  nor 
what  effect,  in  the  consideration  of  that  question,  should  be  given  to  the 
principles  laid  down  by  the  supreme  court,  in  Ru  ilroad  Co.  v.  Lock- 
wood;  since  Jacques,  who  is  satisfactorily  shown  to  have  committed 
the  theft,  was  not  at  this  time  in  the  ship's  employ,  but  had  been  pre- 
viously discharged. 
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The  exception  of  loss  by  thieves  or  robbers  is  valid,  onless  it  be 
shown  that  there  was  negligence  on  the  part  of  the  ship  which  con- 
tributed to  the  theft  or  facilitated  it ;  and  upon  defendant's  proving 
that  the  theft  was  committed  by  a  person  not  belonging  to  the  ship,  the 
burden  of  proof  is  upon  the  libelants  to  show  to  the  satisfaction  of  the 
court  that  the  loss  might  have  been  avoided  by  the  exercise  of  rea- 
sonable and  proper  care  on  the  part  of  the  ship,  and  that  the  theft 
would  not  have  occurred  if  such  care  had  been  exercised.  If  the  care- 
lessness of  the  ship  was  such  as  to  invite  the  theft,  or  to  make  it  easy, 
or  if  the  attempt  would  not  have  been  snccessful  except  through  the 
lack  of  such  watchfulness  and  care  as  was  reasonably  incumbent 
upon  those  having  charge  of  such  treasure,  then  the  loss  must  be  held 
to  be  occasioned  by  the  carrier's  negligence  and  inattention  to  his  duty, 
as  well  as  through  the  direct  acts  of  the  thief. 

In  Clark  v.  Barnwell,  13  How.  272,  281,  the  court  say : 
"But  if  it  can  be  shown  that  it  (the  loss)  might  have  been  avoided  by  the 
use  of  proper  precAationary  measures,  and  that  the  usual  and  customary 
methods  fur  this  purpose  have  been  neglected,  they  may  still  be  held  liable. 
It  is  competent  for  the  libelants  to  show  that  the  respondents  might  have  pre- 
vented it  (the  loss)  by  proper  skill  and  diligence  in  the  discharge  of  their  du- 
ties," 

In  Transp.  Co.  v.  Downer,  11  Wall.  129,  133,  the  court  say: 

"If  the  danger  might  have  been  avoided  by  the  exercise  of  proper  care  and 
skill  on  the  part  of  the  defendant,  it  is  plain  that  the  loss  should  be  attrib- 
uted to  the  negligence  and  iniittention  of  the  company,  and  it  should  be  held 
liable,  notwithstanding  the  exception  in  the  bill  of  lading."  See,  also,  Six 
Hundred  and  Thirty  Quarter  Casks  of  Sherry  Wine,  14  Blatchf.  517;  Dede- 
learn  v.  Vose,  3  Blatchf.  44;  Bichards  v.  Hansen,  1  Fed.  Rkp.  54,  63;  The 
Invincible.  1  Low.  225;  The  Montana,  17  Fed.  Rep.  377. 

There  can  be  no  doubt  that  this  mle,  which,  upon  the  above  au- 
thorities, is  applicable  to  the  other  exceptions  of  the  bill  of  lading,  is 
equally  applicable  to  an  exception  of  loss  through  theft  or  robbery. 
The  exception  of  loss  by  "robbers,  thieves."  etc.,  applies  to  all  goods 
alike ;  but  it  does  not,  therefore,  follow  either  that  the  ship  is  relieved 
of  all  care  whatsoever  against  loss  by  theft,  or  that  only  the  same 
kind  of  care  is  required  as  regards  coin,  or  other  valuables,  as  would 
be  sufficient  as  respects  ordinary  merchandise.  The  effect  of  the  ex- 
ception is  to  relieve  the  ship  as  a  common  carrier  from  its  liability  as 
a  guarantor  against  loss  by  theft;  and  also  to  relieve  the  ship,  as  I 
think,  from  that  high  degree  of  care,  which  may  be  termed  extreme 
care,  which  might  naturally  be  expected  to  accompany  its  extreme 
obligation  as  a  guarantor  against  theft  in  any  event.  But  notwith- 
standing the  exception  of  theft,  the  ship  still  remains  liable  for  all 
ordinary,  all  customary,  all  reasonable  diligence  in  the  care  of  the 
goods  intrusted  to  it;  having  reference  to  the  nature  of  the  goods 
themselves,  their  liability  to  injury  or  loss.whether  by  theft  or  by  any 
other  cause,  the  temptations  to  theft,  and  the  facility  with  which  it 
may  be  committed.    This  principle  is  recognized  and  well  settled  in 
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respeot  to  the  oldest  and  most  constant  exception  in  bills  of  lading, 
namely,  "perils  of  the  seas."  Though  a  loss  happen  from  the  vio- 
lence of  the  winds  or  waves,  it  is  not  deemed  to  arise  from  a  peril  of 
the  seas  if  it  might  have  been  avoided  by  the  exercise  of  ordinary  and 
reasonable  human  skill  and  vigilance.  The  Ree»ide,  2  Snmm.  567, 
571;  The  Titania,  19  Fed.  Rep.  101.  Though  a  loss  by  "breakage- 
be  excepted,  this  does  not  authorize  the  handling  of  glassware  in  the 
same  manner  as  goods  not  liable  to  injury  by  breakage;  nor  is  it 
claimed  that  because  losses  by  robbery  and  theft  are  excepted,  valu- 
ables, such  as  coin,  watches,  or  diamonds,  may  be  stowed  on  board 
ship  with  no  other  care  than  that  which  ordinary'  merchandise  re- 
quires. Notwithstanding  any  special  exceptions,  all  goods  received 
must  be  handled  and  stowed,  or  stored,  according  to  their  nature,  and 
their  liability  to  injury  or  loss.  The  rates  of  freight  differ  in  respect 
to  different  classes  of  goods  in  consequence  of  the  different  care  and 
trouble  which  they  require.  The  freight  upon  this  box  of  coin,  only 
18  inches  long,  and  weighing  altogether  but  137  pounds,  was  $29.50; 
and  the  obligation  to  make  reasonable  provision  for  the  safety  of  such 
treasure  is  universally  recognized  by  providing  safes  or  lockers  to  re- 
ceive it.  Coin  is  free  from  liability  to  most  of  the  various  kinds  of 
injury  to  which  ordinary  merchandise  is  exposed;  its  peculiar  dan- 
ger is  that  of  theft;  the  only  care  required  in  regard  to  it  is  vigilance 
against  theft;  and  to  protect  against  this  danger,  reasonable  vigilance 
must  still  be  exercised,  notwithstanding  the  exception. 

The  principal  facts  relied  on  to  show  negligence  in  this  case  relate 
to  the  place  of  the  locker,  its  imperfect  fastening,  and  the  want  of 
reasonable  watch  of  persons  coming  on  board  and  going  off  the  ship. 
The  locker  was  a  small  place  in  the  run  of  the  ship,  beneath  the  deck 
of  the  "glory-hole,"  about  six  feet  high,  six  feet  long,  and  four  feet 
wide.  It  was  lined  with  sheet-iron ;  and  the  only  access  to  it  was 
through  a  scuttle  two  feet  square  in  the  deck  or  floor  of  the  glory- 
hole.  The  latter  was  a  small  room  in  the  after-part  of  the  ship,  ap- 
proached only  through  the  rear  of  the  cabin  by  stairs  descending 
about  six  or  seven  feet.  It  was  used  as  a  sleeping-room  for  the  wait- 
ers, and  had  10  or  12  berths.  The  scuttle  to  the  locker  beneath  was 
a  part  of  the  floor  of  this  room,  flush  with  it,  and  designed  to  be  fast- 
ened by  means  of  an  iron  bar  extending  across  it,  which  was  perma- 
nently fastened  at  one  end,  and  at  the  other  end  was  fastened  by  a 
padlock.  In  the  edge  of  the  scuttle  upon  one  side  was  a  heavy  lock 
having  two  stout  bolts  projecting,  when  locked,  into  the  adjoining  edge 
of  the  deck  or  floor.  There  was  a  key-hole  in  the  scuttle,  the  key  of 
which  was  in  charge  of  the  purser.  When  the  box  of  coin  was  put  in 
this  locker,  the  purser  was  called  and  the  lock  fastened.  But  the  bar 
across  the  top  was  not  secured  by  the  padlock,  either  then  or  at  any 
time  during  the  voyage  following.  Before  the  box  was  placed  in  the 
locker  the  purser  had  left  the  key  loose  upon  his  desk  or  hung  up  in 
his  room.     His  room  was  approached  by  two  doors,  which  were  usu- 
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allj  looked  when  he  was  not  present.  No  person  acted  as  gnard  or 
watch  over  the  locker,  or  to  prevent  access  to  the  glory-hole,  during 
the  afternoon  before  the  ship  sailed.  Two  or  three  days  previous 
Jacques  had  gone  on  board  the  ship  under  pretense  of  desuring  to  get 
his  clothes  from  the  gloty-hole,  (where  he  had  slept  prior  to  his  dis- 
charge,) and  had  removed  the  look  from  the  scuttle,  taken  it  away 
with  him  to  a  locksmith,  had  a  key  fitted  to  it,  and  had  afterwards 
brought  the  look  back  and  replaced  it  in  the  scuttle.  How  he  first 
removed  the  scuttle  so  as  to  be  able  to  take  the  lock  off  does  not 
appear;  nor  does  it  appear  whether  the  scuttle  was  left  unlocked, 
or  whether  he  obtained  the  key  for  a  short  time  from  the  purser's 
room  to  unlock  it.  Shortly  after  the  box  had  been  put  in  the  locker, 
he  for  the  third  time  came  aboard  the  ship,  having  a  valise  with  a 
strap  about  it,  and  went  to  the  glory-hole  under  the  same  pretense 
as  before.  Meeting  two  waiters,  he  sent  them  forward  to  the  bar 
with  money  to  get  some  beer,  and  during  their  abaeuce,  it  would 
seem,  went  down  the  looker,  and  by  means  of  ti  short,  pointed  iron 
bar  belonging  to  the  ship  broke  open  the  box,  removed  the  bags  of 
coin,  looked  the  locker  as  before,  and  stuffed  the  bags  about  his  per- 
son, securing  them  by  the  strap  which  he  had  brought  with  the  va- 
lise. As  he  came  up  the  stern  of  the  ship,  he  had  a  bundle  wrapped 
in  green  cloth  under  his  arm,  and  asked  one  of  the  seamen  present  if 
he  could  not  get  aboard  a  schooner  off  the  stern  of  the  steamer.  The 
man  offered  to  take  the  roll  and  pass  it  down  to  him,  which  Jacques 
declined,  saying  he  would  go  out  by  the  gangway.  When  he  went  to 
go  off  his  great  paleness  excited  remark,  as  well  as  the  evident  stuffing 
oat  of  his  person.  Two  other  seamen  meeting  him  observed  this, 
and  thought  be  might  be  stealing  elothes  or  smuggling  cigars.  They 
had  some  conversation  with  him  oonceming  the  probability  of  his 
being  observed  as  he  went  off  the  gangway.  Satisfied  that  he  was 
not  stealing  clothes,  they  did  not  report  him.  No  attention  was 
given  him  as  he  passed  out  of  the  gangway,  nor  does  it  appear  con- 
clusively that  there  was  any  person  there  at  that  time  upon  the  watch 
for  suspicious  characters.  The  quartermaster  assigned  to  that  duty 
was  not  examined.  The  loss  was  not  discovered  until  the  vessel  ar- 
rived at  Havana,  and,  on  opening  the  looker,  the  box  was  found 
broken  open  and  all  the  coin  gone  except  a  small  bag  in  one  corner. 

I  cannot  hold,  upon  the  evidence,  that  the  plaoe  where  the  locker 
was  pnt  was,  in  itself,  an  improper  one,  so  as  to  constitute  negligence. 
The  evidence  shows  that  the  place  of  this  locker,  in  the  run  of  the 
ship,  nnder  the  glory-hole,  was  frequently  used  for  such  purposes; 
and  that  in  some  of  the  last  and  best  steamers  built  that  place  was 
selected  as  the  safest.  In  those  the  scuttle  was  secured  by  two  iron 
bars  across  the  top,  fastened  by  padlocks,  without  any  lock  in  the 
edge  of  the  scuttle.  In  other  oases,  safes  or  lockers  in  the  cabin  are 
Qsed,  with  upright  doors. 

There  are  several  particulars,  however,  wherein  I  feel  bound  to 
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holel  that  the  ship  did  not  exercise  the  onstomazy  and  reasonable 
vigilance  required  in  the  care  of  such  treasure : 

(1)  The  failure  to  lock  the  iron  bar  across  the  top  of  the  Bonttle. 
This  bar  was  a  part  of  the  equipment  of  the  ship,  and  one  of  the  pro- 
visions for  the  security  of  the  locker.  The  failure  to  use  it  was  neglect 
of  one  of  the  customary  and  ordinary  means  of  secority.  It  cannot 
be  called  immaterial  or  unnecessary.  Even  if  not  used  when  there 
was  no  coin  in  the  locker,  had  it  been  used  as  soon  as  the  coin  was 
put  there,  it  would  probably  have  prevented  the  theft,  as  there  is  no 
evidence  that  Jacques  was  provided  with  ready  means  to  unlock  the 
padlock,  .and  every  obstruction  is  of  the  greatest  importance  where  the 
theft,  to  be  successful,  must  be  accomplished  in  a  very  brief  space  of 
time. 

(2)  The  lack  of  reasonable  vigilance  to  prevent  tampering  with  the 
fastenings  of  the  locker  before  the  coin  was  placed  there.  No  safe 
can  be  of  any  value  if  proper  care  is  not  exercised  to  prevent  its  locks 
or  keys  being  tampered  with.  This  care  is  equally  necessary  whether 
the  safe  at  the  moment  contains  valuables  or  not.  The  evidence 
shows  that  uo  special  care  was  taken  of  the  key  of  the  main  look, 
until  after  the  coin  had  been  received.  I  am  inclined  to  think,  how- 
ever, that  the  key  was  immaterial  in  this  case,  because  the  inference 
from  the  evidence  is  that  the  scuttle,  before  the  coin  was  received, 
was  left  unlocked.  But  it  was  want  of  reasonable  care  to  leave  the 
lock  unfastened,  when  it  was  so  slightly  secured  in  the  edge  of  the 
scuttle  that  the  whole  lock  was  easily  removable. 

(S)  Neglect  of  any  precautions  to  prevent  access  to  the  glory-hole 
after  this  treasure  was  received.  If  it  be  said  that  the  waiters,  whose 
berths  were  in  the  glory-hole,  might  be  expected  to  supply  the  need- 
ful precaution  against  thieves,  the  evidence  shows  that  no  reliance 
was  to  be  placed  on  them,  and  that  they  were  plainly  remiss  in  the 
duty  which  they  owed  to  the  ship  in  not  reporting  at  once  their  clear 
observation  and  knowledge  that  Jacques  was  engaged  in  some  illicit 
or  criminal  design.  Some  guard  or  check  ought  to  have  been  pro- 
vided against  repeated  access  to  the  glory-hole  and  locker  by  persons 
having  no  business  there. 

(4)  I  cannot  resist  the  conclusion  that  there  was  negligence  also 
in  the  proper  observation  of  Jacques  npon  his  repeated  visits  to  the 
ship  after  his  discharge,  and  also  at  the  time  when  he  left  the  ship 
with  his  booty  visibly  and  plainly  stuffed  about  him.  These  repeated 
visits  excited  the  suspicions  of  two  of  the  seamen,  who  observed  him 
as  above  stated.  They  knew  the  danger  of  theft  of  their  clothing  on 
sailing  days,  and  they  gave  Jacques  sufficient  watoh  and  examina* 
tion  to  satisfy  themselves  that  he  was  not  stealing  their  clothes. 
They  did  suspect  he  was  carrying  off  smuggled  articles;  and,  in  my 
judgment,  they  knew  that  be  was  engaged  in  some  criminal  project. 
The  plan  of  the  theft  required  Jacques  to  come  upon  the  ship  three 
times  in  the  prosecution  of  his  design  during  the  few  days  the  ship 
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was  lying  in  port.  He  had  no  basiness  there.  His  repeated  visits 
were  of  themselTes  suspicious,  as  the  two  seamen  well  understood, 
and  these  visits  should  have  been  known  and  observed  by  some  re- 
sponsible ofGicer  of  the  ship.  The  habit  of  admitting  friends  of  the 
passengers  on  sailing  days  on  board  the  ship  undoubtedly  gives  op- 
portunity for  thieves  to  oome  aboard,  but  this  renders  it  obligatory 
to  keep  reasonable  watoh  of  the  movements  of  enspicious  characters. 
Had  reasonable  attention  and  watch  been  given  at  the  gangway,  it  is 
difficult  to  see  how  Jacques,  stuffed  out,  pale,  and  staggering  with 
125  pounds  of  gold  in  bags  about  his  waist,  conld  have  passed  unob- 
served. 

While  the  facts  in  this  instance  present  none  of  those  evidences 
of  gross  negligence  which  were  exhibited  in  the  case  of  King  v.  Shep. 
herd,  8  Story,  849,  861,  I  cannot  avoid  the  conclusion  that  there 
was  a  lack,  in  the  particulars  above  mentioned,  of  that  reasonable 
vigilance  and  caution  to  prevent  theft  which  the  law  imposes  upon 
the  carrier,  notwithstanding  the  exception  of  loss  by  theft  or  robbery; 
and  a  lack  of  that  care  also  which,  by  the  oommon  understanding, 
the  ship  is  expected  to  exercise.  This  negligence,  both  before  and  at 
the  time  of  the  theft,  co-operated  with  it.  Without  this  ne^ect,  I 
am  satisfied  the  theft  would  not  have  been  aocomplisbed;  and  the 
libelant  is  therefore  entitled  to  a  deoree  for  $22,871.50,  with  inter- 
est  from  June  1,  1880,  and  costs. 


Thb  Hadji. 

{(XreuU  Court,  8.  D.  Nm  York.    July  1, 1884.) 

1.  Common  Carriers — Bill  of  LADiKa — Neolioencb— Rblkasb  of  Resfonbi- 

BILITT  AOAIBBT  InBCRABLB  DaMAOE. 

If  a  condition  in  a  bill  of  lading,  relieving  the  carrier  from  liability  for  "any 
damage  that  can  be  insured  against,"  is  to  receive  an  unqualified  construction, 
and  be  deemed  to  Include  a  loss  arising  from  the  negligence  of  the  carrier,  it  is 
obnoxious  to  public  policy,  and  therefore  void. 

i.  Hame — PoBLio  Potior. 

Public  policy  demands  that  the  right  of  the  shipper  to  absolute  security 
aeainst  the  negligence  of  the  carrier,  and  of  all  persons  engaged  in  performing 
his  duty,  shall  not  be  taken  away  by  any  arrangement  or  agreement  between 
the  parties  to  the  service. 

8.  Same — Implied  Release. 

The  same  reasons  that  forbid  the  recognition  of  an  express  contract  between 
the  carrier  and  the  shipper,  exempting  the  former  from  liability  for  his  own 
negligence,  forbid  a  contract  between  them  which  is  designed  to  work  the 
same  result.  That  which  cannot  be  done  directly,  will  not  be  permitted  to  be 
done  indirectly. 

i.  Same — The  Objectioit  Defihed. 

The  objection  to  a  condition  releasing  the  carrier  from  liability  for  an  inrar. 
able  damage  lies  in  its  tendency  to  impose  upon  the  shipper  the  burden  of  pro- 
tecting himself  against  a  risk  which  it  is  the  carrier's  duty  to  assume,  and 
which  the  law  will  not  permit  him  to  evade     It  is  better  that  the  carrier 
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sbould  be  paid  a  higher  freight,  consequent  upon  Ug  insuring  himself  against 
damage  to  which  his  own  negligence  may  contribute,  than  that  he  should  lie 
given  immunity  by  the  shipper. 

In  Admiralty. 

Sidney  Chubb,  for  libelant. 

Butler,  Stillman  Jt  Hubbard,  for  claimant. 

Wallace,  J.  The  proofs  show  satisfactorily  that  the  libelant's  mer- 
chandise was  injured  by  the  sea-water  which  entered  the  hold  of  the 
Hadji  throngh  the  seams  of  the  ballast-tanks,  owing  to  the  faulty  con- 
struction of  the  tank.  The  top  of  the  tank  was  not  made  sufficiently 
rigid;  its  motion  removed  the  head  of  the  rivets  which  fastened  the 
seams  between  the  several  plates  of  iron  forming  the  top,  and  the 
water  from  the  tank  entered  by  the  opened  seams.  The  goods  were 
shipped  under  a  bill  of  lading;  containing  various  restrictions  of  lia- 
bility on  the  part  of  the  carrier,  among  which  was  the  following:  "No 
damage  that  can  be  insured  against  will  be  paid  for."  Insurance 
was  effected  by  the  libelant  in  two  marine  insurance  companies,  and 
before  the  libel  herein  was  filed  the  insurers  paid  to  libelants  the  loss 
arising  from  the  injury  to  the  goods. 

If  the  condition  relieving  the  carrier  from  liability  for  "any  dam- 
age that  can  be  insured  against,"  is  to  receive  an  unqualified  con- 
struction, and  be  deemed  to  include  a  loss  arising  by  the  negligence 
of  the  carrier,  it  is  obnoxious  to  public  policy,  and  therefore  void,  ac- 
cording to  the  authorities  which  are  controlling  upon  this  court.  The 
law,  as  tersely  stated  in  Noy,  Max.  p.  92,  "If  a  carrier  would  refuse 
to  carry  unless  promise  were  made  to  him  that  he  shall  not  be  charged 
with  any  miscarriage,  that  promise  is  void,"  is  the  rule  of  the  federal 
courts.  He  may  stipulate,  however,  for  such  a  reasonable  modifica- 
tion of  his  common-law  liability  as  is  not  inconsistent  with  his  essen- 
tial duties  to  the  public ;  he  may  absolve  himself  from  responsibilty 
as  an  insurer  against  accident  or  misfortune;  but  he  cannot  exempt 
himself  from  the  consequence  of  his  own  negligence  or  that  of  his 
employes.  Public  policy  demands  that  the  right  of  the  shipper  to 
absolute  security  against  the  negligence  of  the  carrier,  and  of  all  per- 
sons engaged  in  performing  his  duty,  shall  not  be  taken  away  by  any 
arrangement  or  agreement  between  the  parties  to  the  service.  Vork 
Co.  V.  Central  R.  Co.  3  Wall.  107;  Railroad  Co.  v.  Lorkwood,  17  Wall. 
357;  Bank  of  Kentucky  v.  Express  Co.  93  U.  S.  174.  The  same 
reasons  that  forbid  the  recognition  of  an  express  contract  between  the 
carrier  and  the  shipper,  exempting  the  former  from  liability  for  his 
own  negligence,  forbid  a  contract  between  them  which  is  designed  to 
work  out  the  same  result.  That  which  cannot  be  done  directly,  will 
not  be  permitted  to  be  done  indirectly.  If  the  carrier  may  refuse  to 
carry  unless  the  shipper  will  look  to  some  other  party  in  case  of  mis- 
carriage, the  result  is  the  same,  and  the  consequences  to  the  public 
are  the  same,  as  though  he  refused  to  carry  at  all,  unless  upon  his 
own  terms  as  to  liability. 
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In  this  view  it  is  qnite  immaterial,  ander  siiob  a  stipulation  as  is 
contained  in  the  bill  of  lading,  whether  the  shippers  can  or  cannot 
obtain  insaranoe  which  will  protect -from  loss  by  the  oarrier's  neglii- 
gence)  or  whether  the  libelants  actually  did  obtain  such  insurance. 
It  suffices  that  the  carrier  cannot  divest  himself  of  his  own  responsi- 
bility for  negligence  by  requiring  the  shipper  to  protect  himself 
against  it ;  and  that  an  agreement  having  this  operation  is  void. 

Authorities  are  cited  holding  that  the  carrier  may,  by  stipulation 
in  his  contract,  reserve  to  hipiself  the  benefit  of  any  insurance  which 
the  shipper  may  have  effected  open  the  goods;  and  thus,  although 
the  loss  might  arise  from  his  misconduct,  may  secure  the  indemnity 
taken  by  the  shipper.  These  authorities  fall  short  of  the  point.  It 
is  one  thing  to  sanction  a  contract  by  which  a  carrier  is  permitted  to 
indemnify  himself  against  loss  out  of  a  fund  which  the  shipper  has 
received  or  may  receive  on  account  of  the  loss,  and  another  to  sanc- 
tion one  which  requires  the  shipper  to  obtain  such  a  fund  as  a  con- 
dition of  the  carrier's  undertaking,  or  which  absolves  the  carrier  from 
liability  in  default  of  obtaining  the  fond, 

Bintml  v.  New  York  Cent.  B.  Co.  17  Fed.  Bep.  905,  was  a  decision 
of  this  court.  The  bill  of  lading  contained  a  clause  providing  that  in 
case  of  loss  or  damage  to  the  property  transported,  whereby  any  legal 
liability  might  be  incurred,  the  carrier  should  have  the  full  benefit  of 
any  insurance  that  might  have  been  effected  on  the  property  by  the 
shipper.  The  learned  judge  who  decided  thp^t  case  placed  the  right 
of  the  carrier  to  enforce  such  a  stipulation  upon  the  ground  that  the 
shipper  was  under  no  obligation  to  insure,  and  the  stipulation  was 
not,  therefore,  one  in  effect  to  exempt  the  carrier  from  liability.  He 
states:  "If  it  was  a  part  of  the  bill  of  lading  that. the  owner  must 
insure  for  the  benefit  of  the  carrier,  each  condition  would  bo  unfair." 
This  observation  applies  to  the  contract  which  was  sustained  in  the 
case  of  Phoenix  Ins.  Co.  v.  Erie  <6  Western  T.  Co.  10  Biss.  18 ;  and 
in  the  case  of  Carstairs  v.  Mechanics'  d  Traders'  Ins.  Co.  18  Fed. 
Bep.  473,  where  a  similar  stipulation  was  held  valid. 

It  is  true,  as  all  these  cases  assume,  that  a  common  carrier  may 
make  a  valid  contract  of  insurance  for  protection  against  the  conse- 
quences of  his  own  negligence.  He  is  under  no  higher  oliligations 
towards  the  insurer  not  to  be  careless,  than  is  any  other  party  who 
desires  insurance;  and  one  of  the  principal  objects  contemplated  by 
the  contract  of  insurance  is  the  protection  against  loss  to  the  assured, 
of  which  the  primary  cause  may  be  his  negligence,  or  that  of  fai6 
agents.  Ang.  Ins.  §  125.  This  being  so,  it  does  not  seem  unreason- 
able to  hold  the  shipper  to  the  contract  he  has  seen  fit  to  make  with 
the  carrier.  Bat  it  is  quite  another  thing  to  permit  a  carrier  to  com- 
pel  the  shipper,  as  a  condition  for  the  transportation  of  his  goods, 
to  enter  into  an  independent  contract  with  a  third  party  for  the  car- 
rier's benefit,  in  order  that  the  latter  may  escape  loss  arising  from 
his  own  conduct.     It  may  be  that,  when  the  carrier  in9ures  himself. 
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he  will  charge  the  shipper  a  higher  price  for  carrying  hie  goods,  while, 
if  the  shipper  agrees  to  insure  for  the  carrier's  benefit,  he  may  get  a 
lower  rate  from  the  carrier;  but  the  objection  to  the  condition  lies  in 
its  tendency  to  impose  upon  the  shipper  the  burden  of  protecting  him> 
self  against  a  risk  which  it  is  the  carrier's  duty  to  assume,  and 
which  the  law  will  not  permit  bim  to  evade.  The  only  effect  that 
can  be  given  to  the  stipulation  here  is  by  construing  it  as  exempting 
the  claimants  from  liability  for  any  damage  that  the  shipper  could 
insure  against,  not  arising  from  the  carrier's  own  negligence,  (Yale 
Co.  V.  Central  R.  R.  3  Wall.  107;  Bank  of  Kentucky  v.  Adams  Exp. 
Co.  93  U.  S.  174;)  and  in  the  courts  of  this  state,  where  it  is  held 
that  carriers  may,  by  express  contract,  exempt  themselves  from  lia- 
bility arising  from  their  own  negligence,  the  rule  is  that  when  the 
general  words  may  operate  without  including  the  negligence  of  the 
carrier  or  his  servants,  it  will  not  be  presumed  that  it  was  intended 
to  include  such  negligence  in  the  exemption.  WeUs  t.  Steam  Nov. 
Co.  8  N.  T.  876;  Steinweig  v.  Erit  Ry.  Co.  43  N.  Y.  128. 

In  the  case  of  Mynard  v.  Syracuse,  etc.,  R.  Co.  71  N.  T.  180,  the 
contract  released  the  carrier  from  "all  claims  on  account  of  any  dam- 
age or  injury  to  the  property,  from  whatsoever  cause  arising."  But 
it  was  held  that  the  exemption  did  not  include  an  injury  arising  from 
the  carrier's  negligence. 

It  is  the  first  duty  of  a  common  carrier  by  water  to  provide  a  ves- 
sel tight,  stanch,  ^and  fit  for  the  employment  for  which  he  holds  it 
out  to  the  public.  Ang.  Gar.  §  173.  The  breach  of  this  duty  is  the 
personal  default  of  the  vessel-owner.  Lyon  v.  Mells,  5  East,  428. 
The  loss  sustained  by  the  libelants,  therefore,  arose  from  the  carrier's 
own  negligence. 

The  other  points  urged  by  the  appellants  as  a  defense  to  the  ac- 
tion are  not  of  sufficient  merit  to  require  consideration. 

The  decree  of  the  district  court  is  af&rmed,  with  iiiterest  and  costs. 


The  Exile,  Her  Tackle,  etc. 
{DttMef  Court,  D.  2feu  J»r»ey.    July  6, 1884.) 

1.  LibbTj  »os  Wages — SAiioit — Bhippinq  Ahtioi,bs— Contkact. 

After  a  sailor  has  put  his  name  to  the  shipping  articles  the  court  must  re- 
gard the  terms  of  those  articles  as  the  contract  Anally  entered  into  by  the  par- 
ties. 

2.  Baub — ^BiaNnra  nr  Presence  of  BRmsE  CSonsttl— Infbrbnoe — Kbtoppbl. 

When  it  appears  that  a  sailor  signed  the  shipping  articles  in  the  presence  of 
the  British  consul  at  Bordeaux,  in  the  absence  of  proof  to  the  contrary  one 
must  assume  that  the  consul  took  pains  to  explain  to  him  the  nature,  purpose, 
and  effect  of  the  agreement.  The  sailor  cannot  afterwards  absolve  himself 
from  the  performance  of  the  duties  undertaken  by  bim,  by  alleging  that  he 
did  not  understand  what  he  agreed  to. 


Digitized  by 


Google 


SHB  EXIU.  878 

Libel  in  JR«nt. 

Beebe  d  Wileox,  tot  libelants. 

Jas.  K.  HiU,  Wing  d  Shoudy,  for  claimants. 

NixoM,  J.  This  is  a  libel  for  wages.  The  defense  is  that  the  libel- 
ant had  signed  shipping- artioles  for  a  voyage  and  deserted  before 
the  voyage  was  ended.  The  proofs  show  that  the  Exile  is  a  British 
vessel,  and  that  she  was  lying  in  the  port  of  Bordeaux,  France,  about 
the  first  of  Aagast,  1883,  when  the  libelant,  in  the  presence  of  the 
British  consul,  signed  an  agreement  for  a  voyage  "from  Bordeaux  to 
Sandy  Hook,"  and  "or  any  port  or  places  in  the  United  States  of  Amer- 
ica, or  dominion  of  Canada,"  and  "or  any  port  or  places  in  the  known 
world,  where  employihent  may  be  obtained,  trading  to  and  fro,  and 
back  to  a  final  pdrt  of  discharge  in  the  United  Kingdom,  or  continent 
of  Europe,  calling  for  orders  if  required;  voyage  not  to  exceed  one 
year."  He  was  to  act  as  cook  and  steward  during  the  voyage,  at  $30 
per  month, — $20  of  the  wages  being  advanced  on  entry.  The  ship- 
ping articles  are  exhibited  in  the  suit,  and  bear  date  July  30,  1883. 
The  bark  sailed  for  New  York  on  the  fifth  of  August,  and  arrived  at 
that  port  on  the  eleventh  of  the  following  September.  It  appears  in 
the  proofs  that  as  soon  as  he  reached  the  port  of  New  York  he  had 
conversation  with  the  master  about  leaving  the  vessel.  He  asked  for 
his  discharge,  alleging  that  he  understood  he  shipped  only  to  New 
.  York,  or  some  port  in  the  United  States,  of  which  nation  be  was  a 
citizen.  The  master  insisted,  however,  that  he  had  signed  for  the 
voyage,  which  would  not  terminate  until  their  return  to  the  United 
Kingdom  or  the  continent  of  Europe ;  but  consented  to  discharge  him 
in  a  few  days,  if  he  could  satisfactorily  fill  his  place,  and  if,  in  the 
mean  time,  he  would  clean  up  things,  and  properly  attend  to  his 
work.  On  the  thirteenth  of  September,  between  4  and  5  o'clock  in 
the  afternoon,  in  the  absence  of  the  master,  but  in  the  presence  of 
the  mate,  he  packed  up  his  clothes  and  left  the  bark.  The  official 
log  of  the  Exile  shows  the  following  entry  of  the  date  of  September 
13,  18S3:  "David  Mitchell  deserted  this  afternoon,  taking  his  ef- 
fects." It  is  properly  attested  by  the  names  of  the  captain  and  first 
mate.  The  libelant  subsequently  demanded  of  the  master  the  bal- 
ance of  his  wages  due,  to  wit,  $22;  and,  payment  being  refused,  be 
filed  this  libel  to  recover  the  same. 

There  is  no  dispute  about  the  libelant's  signing  the  shipping  arti- 
cles, or  that  the  contract  was  for  one  year,  unless  the  voyage  was 
sooner  ended,  or  that  the  voyage  contemplated  a  return  to  the  united 
kingdom,  or  to  the  continent  of  Europe,  after  visiting  Sandy  Hook, 
or  some  other  port  or  ports  of  the  United  States.  Leaving  the  ship 
at  New  York  without  a  discharge  was  a  forfeiture  of  the  wages  which 
bad  accrued,  unless  the  libelant  had  justifiable  cause  for  leaving  the 
vessel. 

The  libelant  alleges  that  he  had  two  good  grounds  for  going  ashore. 
Tbe  first  one  is  that  he  informed  the  master,  and  the  matter  under- 
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stood  that  he  was  expected  to  remain  with  him  only  until  the  vessel 
reached  some  port  in  the  United  States,  whither  he  was  bound,  and 
where  he  belonged.  The  second  is,  misconduct  on  the  part  of  the 
captain  daring  the  voyage  to  the  United  States.  Bad  treatment  is 
alleged  generally.  The  only  specific  acts  referred  to  are  the  frequent 
offers  of  the  captain  that  they  shonld  settle 'their  differences  by  per- 
sonal combat.  The  first  is  not  tenable,  n6  matter  what  the  anteced- 
ent conversation  between  the  parties  may  have  been,  after  the  libel- 
ant put  his  name  to  the  shipping  articles ;  the  court  must  regard  the 
terms  of  these  articles  as  the  contract  finally  entered  into  by  the  par- 
ties. The  master  was  not  present  when  the  libelant  signed  the  ar- 
ticles. The  latter  went  before  the  British  consul  at  Bordeaux,  and 
signed  in  his  presence,  and  one  must  assume,  in  tb» absence  of  proof 
to  the  contrary,  that  the  consul  took  pains  to  explain  to  him  the  nature, 
purport,  and  effect  of  the  agreement.  He  cannot  now  absolve  him- 
self from  the  performance  of  the  duties  undertaken  by  him,  by  alleg- 
ing that  he  did  not  understand  what  he  agreed  to.  I  have  had  more 
doubts  about  the  second  ground.  Seamen  are  entitled  to  proper 
treatment  by  their  officers;  and  offers  to  fight  by  the  master  is  cer- 
tainly unofficer-like  conduct.  But  in  the  present  case  it  seems  to 
have  been  harmless  bravado.  It  was  doubtless  exasperating,  but  no 
injury  resulted  to  the  libelant,  especially  after  he  declined  the  con- 
test, and  told  the  captain  that  he  had  come  on  board,  not  to  fight, 
but  to  do  his  duty. 

After  a  careful  review  of  the  whole  testimony,  I  am  of  the  opinion 
that,  under  the  general  principles  of  the  maritime  law,  the  libelant' 
has  forfeited  his  wages  by  leaving  the  ship,  without  permission  or 
discharge,  in  the  midst  of  the  voyage,  and  that  the  libel  must  be 
dismissed.  In  consequence  of  the  master's  belligerent  disposition, 
I  shall  withhold  costs. 
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OzABK  Land  Co.  v,  Lbomabd. 
tOirt'iit  Court,  E,  D.  Aricannn  .    April  Term,  1884.) 

1.  Ejkctmknt — Possession  bt  Defendant — Arkansas  RnLE. 

In  Arkansas,  before  the  plaintiff  can  recover  In  ejectment,  he  must  show  that 
at  the  time  of  the  commencement  of  the  action  the  defendant  was  in  posses- 
sion. 

2.  PoBsBseiON— OoTTiKo  AND  Hauuno  Off  Tiuber,  not. 

The  mere  act  of  cutting  timber  on  land,  and  hauling  it  oft.  Is  not  such  pos- 
sesion of  the  land  as  will  entitle  the  owner  to  maintain  ejectment  against  the 
trespasser,  and  oocasional  intrusions  of  this  sort  do  not  constitute  possession, 
whether  done  under  claim  of  title  or  not. 

In  Equity. 

John  B,  Jones,  for  plaintiff. 

T.  W.  Brown  and  0.  P.  Lyles,  for  defendant. 

Caldwell,  J.  This  a  suit  to  remove  a  olond  from  title  to  lands. 
The  defendant  has  demurred  to  the  bill.  All  the  questions  raised 
by  the  demurrer  have  been  decided  in  Lamb  v.  Farrell,  21  Fej).  Rep. 
6,  save  one. 

The  one  question  remaining  to  be  decided  arises  on  this  clause  of 
the  bill : 

"Your  orator  further  represents  that  no  person  whatever  is  in  the  actual 
possession  of  said  lands;  that  your  orator,  by  virtue  of  being  the  legal  owner 
of  said  lands,  is  in  constructive  possession  thereof;  that  said  lands  are  wild 
and  uncultivated  lands,  and  chiefly  valuable  for  the  timber  standing  and  grow- 
ing thereon;  that  said  lands  are  well  timbered,  and  valuable  for  such  timber. 
.  Tour  orator  further  represents  that  said  J.  W.  Leonard  is  trespassing  on  said 
lands,  and  cutting  and  hauling  oft  the  most  valuable  trees,  and  is  using  said 
clouds,  and  pretending  to  be  the  owner  of  said  lauds  by  virtue  of  said  con- 
veyances." 

And  as  a  basis  for  an  injunction  (not  moved  for)  it  is  farther  al- 
leged that  the  defendant  is  a  non-resident  and  insolvent. 

It  is  said  this  clause  of  the  bill  shows  the  defendant  is  in  posses- 
sion of  the  lands,  and  that  as  the  plaintiff  claims  to  hold  the  legal 
title  he  has  an  adequate  remedy  at  law.  The  statute  of  this  state 
requires  the  aetioQ  for  the  recovery  of  real  property  to  "be  brought 
against  the  person  in  possession;"  and  to  entitle  the  plaintiff  to  re- 
cover, he  must  show  "that  at  the  time  of  the  commencement  of  the 
action  the  defendant  was  in  possession."  Gantt,  Dig.  §§  2251, 
2258.  Whether  the  defendant  was  in  possession  at  the  commence- 
ment of  the  suit  is  an  issuable  fact;  and  unless  the  plaintiff  proves 
the  affirmative  to  the  satisfaction  of  the  jury,  he  must  fail  in  his 
suit.  Tyler,  Ej.  &  Adv.  Enj.  472;  Owen  t.  Fowler,  24  Gal.  192; 
Owen  V.  Morton,  Id.  373 ;  Pope  v.  Dalton,  81  Cal.  218 ;  Williamson  v. 
Crawford,  7  Blackf.  12;  Pope  v.  Pender  grant,  1  A.  K.  Marsh.  122. 

The  bill  alleges  that  no  one  is  in  possession  of  the  lands,  and  that 
they  are  wild  and  uncultivated.  It  is  true,  the  bill  further  alleges 
v.20,no.l4— 56 
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that  the  defendant  is  trespassing  on  the  lands  by  catting  and  hauling 
off  timber.  But  the  mere  act  of  cutting  timber  cu  laud,  and  hauling 
it  off,  is  not  such  possession  of  the  land  as  will  entitle  the  owner  to 
maintain  ejectment  against  the  trespasser.  Occasional  intrusions  of 
this  sort  do  not  constitute  possession,  whether  done  under  claim  of 
title  or  not.  It  is  not  a  claim  of  title,  but  "possession,"  that  the 
statute  of  this  state  makes  essential  to  the  Buccessful  maintenance  of 
an  action  of  ejectment.  It  is  clear,  the  facts  set  out  in  the  bill  would 
not  amount  to  adverse  possession  on  the  part  of  the  defendant. 
"Going  upon  land  from  time  to  time,  and  cutting  logs  thereon,  does 
not  give  possession.  Such  acta  are  mere  trespasses  upon  the  land 
against  the  true  owner,  whoever  he  may  be.  *  *  *  But  it  never 
was  supposed  that  the  hunter  bad  possession  of  the  forest  through 
which  he  roamed  in  pursuit  of  game;  and  no  more  can  a  wood-chop- 
per be  said  to  possess  the  woods  into  which  he  enters  to  cut  logs." 
Thompson  v.  Burhans,  79  N.  Y.  93;  Austin  v.  Holt,  32  Wis.  478, 
490;  Washburn  v.  Cutter,  17  Minn.  (Gil.)  335;  3  Washb.  Real  Prop. 
133,  134. 

There  is  nothing  on  the  record  to  show  the  land  is  not  susceptible 
of  actual  occupation,  cultivation,  and  improvement.  The  case  is  not 
within  the  rule  of  Ewing  v.  Burnet,  11  Pet.  41,  and  Door  v.  School- 
dist.  40  Ark.  237. 

Under  the  consent  rule,  in  the  old  form  of  the  action  of  ejectment, 
the  defendant  was  compelled  to  confess  lease,  entry,  and  possession,  or 
pay  the  costs  of  suit,  and  the  plaintiff  could  bring  another  action,  (3  Bl. 
Oomm.  205;  Tyler,  Ej.  458, 472;)  and  in  many  of  the  states,  by  stat- 
ute, actions  of  ejectment  may  now  be  brought  against  persons  claim- 
ing title  or  interests  in  real  property,  although  not  in  possession. 
Harvey  v.  Tyler,  2  Wall.  328,  348;  Tyler,  Ej.  458,  472.  But  neither 
.  of  these  rules,  as  we  have  seen,  have  application  here.  In  this  state  a 
verdict  and  judgment  in  ejectment  is  final  and  conclusive  on  the  title 
and  right  of  possession  put  in  issue  by  the  pleadings.  Where  this  is 
the  mle  it  is  difficult  to  perceive  why  the  possession  of  the  land  by  the 
defendant  should  be  an  indispensable  prerequisite  to  the  plaintiff's 
right  to  have  the  merits  of  their  respective  titles  tried  at  law.  It  is 
probably  another  instance  of  the  continuance  of  a  rule  after  the  rea- 
son for  it  has  ceased  to  exist,  and  after  it  has  become  an  obstruction 
rather  than  an  aid  to  the  administration  of  justice.  However  this 
may  be,  the  old  rule  is  imbedded  in  the  statute  law  of  this  state,  and 
the  courts  are  powerless  to  change  it. 

Section  723  of  the  Revised  Statutes  of  the  United  States  provides 
that  "suits  in  equity  shall  not  be  sustained  in  either  of  the  courts  of 
the  United  States  in  any  case  where  a  plain,  adequate,  and  complete 
remedy  may  be  had  at  law;"  but  the  supreme  court  say:  "This  is 
merely  directory  of  the  pre-existing  rule,  and  does  not  apply  where 
the  remedy  is  not  plain,  adequate,  and  complete ;  or,  in  other  words, 
where  it  is  not  as  practical  and  efficient  to  the  ends  of  justice,  and  to 
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its  prompt  administration,  as  the  remedy  in  equity."  Oelrichs  t. 
Spain,  15  WaU,  211,  228. 

On  the  face  of  the  bill  it  is  not  "plain"  the  plaintiff  could  success- 
fully maintain  an  action  of  ejectment  against  the  defendant,  if  he 
should,  as  he  probably  would,  deny  his  possession.  On  the  contrary, 
it  is  quite  plain  the  defendant  would  have  the  verdict  on  that  issue. 

Demurrer  overruled. 


LiooBTT  8c  Mtbb  Tobacco  Oo.  v.  H^kxs. 
iDMriet  Oowrt,  W.  D.  Arkan$a».    May  Term,  1884.) 

1.  Tradb-Mabk — lnvstsajatsxn. 

In  a  case  where  it  is  claimed  that  a  trade-mark  has  been  infringed,  to  consti- 
tute an  infringement  it  is  not  nlecessary  that  the  device  complainea  of  should 
b«  Hfae  M'mti*  of  the  device  of  complainants.  There  may  be  an  inMngement 
without  exact  aimilarity. 

2.  BaMB — liESBUBLASCE. 

Two  trade-marks  are  substantially  the  same  In  legal  contemplation,  if  the 
resemblance  is  such  as  to  deceive  an  ordinary  purchaser,  giving  such  attention 
to  the  same  as  such  a  purchaser  usually  gives,  and  to  cause  him  to  purchase 
the  one  supposing  it  to  be  the  other. 
8.  Baks — LiABiiiiTT  TO  Dkckite.  ' 

The  resemblance  need  not  be  such  as  would  deceive  persons  seeing  the  two 
tnde-marks  placed  side  by  side,  or  as  would  deceive  experts. 
4  Savb — Intehtiom  to  DiX3uvb. 

There  may  be  an  infringement  without  a  speciBc  intent  to  deceive  the  pub- 
lic. If  the  effect  of  the  device,  when  considered  alone  or  in  connection  with 
the  shape,  size,  character,  and  appearance  of  the  article  upon  which  it  is  placed, 
is  to  deceive,  the  party  adopting  it  must  be  held  to  have  intended  deception  ; 
as  every  man  is  held  to  have  intended  the  necessary,  natural,  and  probable 
consequences  of  his  own  acts. 

This  is  a  bill  in  equity,  brought  here  on  account  of  citizenship  of 
the  respective  parties,  to  perpetually  restrain  the  defendant  from 
using  the  mark  attached  to  complainant's  exhibit,  "Bobert  S.  Hynes' 
Plug  Tobacco,"  on  plug  tobacco,  complainants  claiming  to  have  an 
established  right  to  the  use  of  the  mark  of  a  "star"  affijied  to  plugs 
of  tobacco  as  a  trade-mark,  and  complainant's  mark  is  shown  on 
complainant's  exhibit,  "Liggett  &  Myer's  Plug  Tobacco."  Specimens 
or  samples  of  both  the  complainant's  and  defendant's  goods  are  pro- 
duced in  court  and  offered  in  evidence;  also  wood  engraving  of  the 
same  in  the  brief  of  the  complainant. 

Paul  Bakewell,  for  complainant. 

Clendenning  dt  Sandels,  for  defendant. 

Parkeb,  J.  The  law  is  well  settled  that  a  party  who  has  appro- 
priated  a  particular  trade-mark  to  distinguish  his  goods  from  other 
similar  goods  has  a  right  or  property  in  it  which  entitles  him  to  its 
exclusive  use,  and  that  this  right  is  of  such  a  nature  that  equity  will 
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protect  it  by  injanction  from  innovation.  Hoetetter  v.  Van  Winkle, 
1  Dill.  329.  The  leading  principle  apon  which  the  law  of  trade- 
mark is  based,  is  that  the  honest,  skillfal,  and  industrious  manufac- 
turer, or  enterprising  merchant,  who  has  produced  or  brought  into 
the  market  an  article  of  use  or  consumption  tnat  has  found  favor 
with  the  people,  and  who,  by  affixing  to  it  some  name,  mark,  device, 
or  symbol  which  serves  to  distinguish  it  as  his,  and  to  distinguish  it 
from  all  others,  has  furnished  his  individual  guaranty  and  assurance 
of  the  quality  and  integrity  of  the  manufacture,  shall  receive  the  first 
reward  of  his  honesty,  skill,  industry,  or  enterprise,  and  shall  in  no 
manner  and  to  no  extent  be  deprived  of  the  same  by  another,  who 
to  that  end  appropriates  and  applies  to  his  production  the  same,  or  a 
colorable  imitation  of  the  same  name,  mark,  device,  or  symbol,  so 
that  the  public  are  or  may  be  deceived  or  mbled  into  the  purchase  of 
the  productions  of  the  one,  supposing  them  to  be  those  of  the  other. 
6  Wait,  Act.  &  Det.  23,  and  authorities  there  cited. 

The  question  to  be  considered  in  this  case  is  whether  the  conduct 
of  the  defendant  amounts  to  an  infringement  of  the  plaintiff's  trade- 
mark, or  an  injury  to  his  legal  or  equitable  rights.  As  was  well  re- 
marked by  the  Kentucky  court  of  appeals  in  the  case  of  Avert/  v. 
Mickle:  "The  object  of  the  trade-mark  law  is  to  prevent  one  person 
from  Belling  his  goods  as  those  of  another,  to  the  injury  of  the  latter 
and  o^  the  public."  It  grew  out  of  the  philosophy  of  the  general 
rule  that  every  man  should  ao  use  his  own  property  and  rights  as 
not  to  injure  the  property  or  rights  of  another,  unless  some  priority 
of  right  or  emergency  exists  to  justify  a  nece'ssarily  different  manner 
of  use. 

It  is  true,  in  this  case,  that  the  trade-mark  upon  the  tobacco  of  de- 
fendant is  not  a  fac  simile  of  that  upon  the  tobacco  of  plaintiff.  If  it 
was,  it  would,  of  course,  be  an  infringement.  They  are  not  exactly 
similar.  But  to  constitute  an  infringement  exact  similarity  is  not 
required;  there  may  be  an  infringement  without  it.  The  supreme 
court  of  the  United  States  in  Oorham  Co.  v.  White,  14  Wall.  511,  de- 
clares :  "Two  trade-marks  are  substantially  the  same  in  legal  contem- 
plation if  the  resemblance  is  such  as  to  deceive  an  orcUnary  pur- 
chaser, "—giving  such  attention  to  the  same  as  such  a  purchaser 
usually  gives,  and  to  cause  him  to  purchase  the  one  supposing  it  to 
be  the  other.  The  same  court,  in  McLean  v.  Fleming,  96  U.  S.  255, 
says :  "Where  the  similarity  is  sufficient  to  convey  a  false  impression 
to  the  public  mind,  and  is  of  a  character  to  mislead  and  deceive  the  or- 
dinary purchaser  in  the  exercise  of  ordinary  care  and  caution  in  such 
matters,  it  is  sufficient  to  give  the  injured  party  a  right  to  redress." 
Nor  need  the  resemblance  be  such  as  would  deceive  persons  seeing  the 
two  trade-marks  placed  side  by  side,  {Manufg  Co.  v.  Trainer,  101  U. 
S.  64,)  or  such  as  would  deceive  experts,  persons,  because  of  their 
peculiar  knowledge  from  their  being  wholesale  or  retail  dealers,  or  in 
any  other  way  specially  conversant  with  the  trade-mark  simulated. 
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Bot  the  trades-man  brings  bis  privilege  of  using  a  particular  trade- 
mark under  the  protection  of  equity  if  he  proves,  or  it  is  apparent  or 
manifest  to  the  court  by  inspection,  that  the  representation  employed 
bears  such  a  resemblance  to  his  as  to  be  calculated  to  mislead  the 
public  generally,  who  are  purchasers  of  the  article,  to  make  it  pass 
with  them  for  the  one  sold  by  him.  If  the  indicia  or  sigus  used  tend 
to  that  result,  the  party  aggrieved  will  be  entitled  to  an  injunction. 

This  principle  is  sustained  by  the  oases  above  referred  to;  by  Wal- 
ton V.  Crowley,  3  Blatchf.  440;  2  Story,  Eq.  Jur.  951;  2  Kent, 
Gomm,  453 ;  and  a  long  and  unbroken  line'  of  authorities,  American 
and  English. 

The  differenoe  in  the  trade-marks  of  the  plaintiff  and  defendant,  in 
this  case,- would,  perhaps,  be  at  once  detected  by  the  intelligent  user 
of  tobacco,  looking  for  his  favorite  brand,  just  as  the  man  of  luxuri- 
ous tastes  would  discern  bis  favorite  brand  of  champagne.  But  the 
plaintiff  is  entitled  to  protection  if  the  trade-mark  of  defendant  would 
deceive  the  ordinary  purchaser,  purchasing  as  such  persons  ordina- 
rily do.  In  this  connection  we  must  not  lose  sight  of  the  character  of 
the  article,  the  use  to  which  it  is  put,  the  kind  of  people  who  ask 
for  it,  and  the  manner  in  which  they  usually  order  it. 

There  is  no  proof  in  this  case,  coming  from  living  witnesses,  that 
the  defendant  adopted  the  trade-mark  complained  of  with  the  specific 
intent  of  selling  his  tobacco  as  the  tobaoeo  of  plaintiff,  or  that  he  ex,' 
pected  to  deceive  the  public.  But  if  it  is  apparent  to  the  court  from 
an  inspection  of  the  two  articles,  or  the  court  is  able  to  see  by  suth 
inspection,  that  plaintiff's  trade-mark  is  so  simulated  as  probably  to 
deceive  customers  or  patrons  of  his  trade  or  business,  there  is  good 
ground  for  the  court  to  enjoin.  Filley  v.  Fassett,  44  Mo.  173.  If 
the  effect  of  the  simulated  trade-mark  is  to  deceive  the  public  into 
the  belief  that  the  article  upon  which  it  is  placed  is  the  article  of  some 
other  manufacturer,  then  it  is  a  deception,  whether  it  was  the  act- 
ual intention  of  the  person  using  the  simulated  trade-mark  to  deceive 
or  not,  as  the  principle  of  law  applies  that  persons  are  held  to  have 
intended  the  necessary,  natural,  and  probable  consequences  of  their 
acts. 

In  looking  at  the  trade-mark  to  see  whether  it  is  so  far  an  imita- 
tion of  another  as  to  deceive  ordinary  customers  exercising  ordinary 
care  when  purchasing,  we  must  not  look  at  the  device  alone,  but  we 
must  also  examine  the  article  upon  which  it  is  placed,  and  if  there  is 
a  resemblance  in  it  to  another  article  bearing  the  trade-mark  that  is 
claimed  to  have  been  infringed,  and  if  this  resemblance,  when  blended 
with  the  appearance  of  the  device,  has  a  tendency  to  deceive  the  or- 
dinary public  into  the  belief  that  they  are  buying  the  other  article, 
then  the  very  nature  of  the  article  becomes  potential  evidence  in  the 
;ase  to  show  a  purpose  to  deceive. 

In  this  case,  if  the  device  of  defendant  was  upon  a  plug  of  tobacco 
different  in  shape  from  that  of  complainant,  the  chance  of  deception 
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woald  be  so^slight  that  no  court  coald  find  from  the  appearance  of 
the  t\ro  designs  that  the  ordinary  publio  would  be  decolTed.  Now, 
while  there  is  no  trade-mark  in  the  shape  of  the  plugs  of  tobaooo  of 
complainant,  and  consequently  the  defendant  could  make  his  plugs 
in  any  shape  he  pleased,  without  being  guilty  of  an  infringement,  yet 
when  he  makes  his  plugs  in  such  a  way  as  to  give  them  the  general 
appearance  of  complainant's,  and  puts  on  them  a  device  of  such  a 
character,  and  of  such  shape  and  appearance,  as  that  the  customer 
generally,  when  he  sees  the  shape  and  appearance  of  the  plug,  and 
the  device  on  it,  will  be  deceived  into  the  belief  that  it  is  complain- 
ant's tobacco  that  he  is  buying,  there  is  a  state  of  case  presented  by 
blending  the  size,  nature,  structure,  and  appearance  of  the  plug  with 
the  device  which  would  not  exist  if  we  viewed  either  the  plug  of  to- 
bacco or  the  device  separately. 

Taking  this  as  the  true  rule,  and  applying  it  in  this  case,  I  am 
forced  to  the  conclusion  that  the  ordinary  mass  of  purchasers  would 
be  deceived,  after  paying  ordinary  attention  when  purchasing,  into  the 
belief  that  they  were  buying  the  tobacco  of  complainant,  when  in  fact 
they  were  getting  the  tobacco  of  the  defendant.  Ordinary  care,  in 
this  connection,  means  the  care  that  men  ordinarily  exercise  when 
baying  chewing  tobacco. 

Entertaining  this  view  of  the  case,  I  think  complainant  is  entitled 
to  an  injunction  enjoining  defendant  from  using  the  device  adopted 
by  him;  and  it  will  be  so  ordered. 


Sheersb,  Guardian,  v.  Manhattan  Life  Ins.  C!o.* 
{Oireuit  Court,  D,  Kenlueky.    July  15, 1884.) 

1.  IifsnnAjjcR— CoKBTBucnoN  op  Pouot— "  On  ob  Bbfork." 

Where  an  insurance  policy  com  ains  a  stipulation  that  the  policy  shall  detar- 
mine  if  the  premium  is  not  paid  "  on  or  before  the  day  "  fixed,  and  by  a  sepa- 
rate instrument,  delivered' simultaneously  with  the  policy,  and  for  the  same 
consideration,  the  company  agrees,  after  the  payment  of  three  annual  premi- 
ums, to  issue  a  paid-up  policy  for  a  proportionate  amojint  on  the  surrender  of 
the  policy  to  the  company  "on  or  before  it  shall  expire  by  tlie  non-payment  of 
the  fourth  or  any  subsequent  annual  premium,"  the  stipulation  and  agreement 
should  be  read  together  as  one  contract,  and  the  word  "  on  "  in  the  contract 
should  be  construed  to  mean  the  instant  of  the  expiration  of  the  policy. 

%.  Bamb^— Paid-Up  Power. 

In  such  a  case  the  time  of  the  surrender  of  the  policy  is  of  the  essence  of  the 
contract,  and  the  insured  is  not  entitled  to  a  paid-up  policy  on  the  surrender 
of  the  original  policy  after  it  has  expired  by  non-payment  of  a  premium 
Former  opinion  in  this  case,  16  f^D.  liEP.  720,  modified. 

In  Equity. 
'Reported  by  Geo.  Du  Relle,  Asst.  U.  S.  Atty. 
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Janus  S.'Pirtle  and  Goodloe  dt  Roberta,  for  complainantia. 

Fellows,  Hoyt  db  Schell  and  Young  dt  Trabue,  for  defendant. 

Babb,  J.  After  the  demorrer  to  the  bill  was  overrated,  the  defend- 
ant answered,  and  upon  the  issues  made  has  taken  testimony.  It 
appears  from  this  evidence  that  the  defendant  holds  the  note  of  Daer- 
son  for  $491.40,  which  is  as  follows,  viz.: 

"•491.40.  New  York,  May  9, 1869. 

"Twelve  months  after  date,  for  value  received,  I  promiae  to  pay  to  the  Man- 
hattan Life  Insurance  Company  of  New  York,  or  order,  four  hundred  and 
ninety-one  40^100  dollars,  with  interest,  payable  an  nually  in  advance.  In  case 
of  the  death  of  William  F.  Duerson.  insured  in  policy  No.  17,241,  the  amount 
of  this  note  is  to  be  deducted  from  the  amount  of  the  said  policy,  or  canceled 
by  profits. 

"No.  18.401.  "Wm.  F.  Duerson." 

This  note  is  for  the  same  amotint  as  the  annnal  preminm  due  that 
day,  and  although  the  complainant  exhibits  a  receipt  for  that  premium 
paid  in  cash,  the  note  was,  no  doubt,  taken  for  a  premium  loan  as  of 
tiiat  date.  The  receipt  of  May  9,  1869,  for  the  annual  premium, 
acknowledges  the  receipt  of  oasb,  and  nowhere  indicates  that  it  was 
paid  with  a  premium  loan,  or  that  one  was  made.  The  receipt  for 
the  next  year.  May  9,  1870,  has  a  memorandum  at  the  bottom  which 
would  indicate  that  $42.65  bad  been  paid  as  interest  in  advance, 
and  as,  the  premium  loan  of  that  date  is  stated  at  $163.80,  this  in- 
terest must  have  incladed  another  loan.  The  evidence  is  that  neither 
the  cash  nor  the  note,  given  May  9,  1870,  was  received  by  the  home 
office.  This,  however,  does  not  affect  the  right  of  complainants,  as 
the  receipt  for  the  premium  is  signed,  and  was  delivered  by  the  proper 
officers  of  the  company.  It  appears  that  no  interest  has  been  paid 
after  May  9,  1870,  upon  either  note.  The  testimony  also  proves  that 
the  agreement  under  which  complainants  claim  the  right  to  a  paid- 
up  policy  was  executed  and  delivered  simultaneously  with  the  origi- 
nal policy,  and  that  after  the  assured  failed  to  pay  the  premium  due 
^lay  9,  1871,  the  original  policy  was  marked  off  on  the  company's 
books,  and  no  longer  considered  an  existing  liability,  and  that  the 
reserve  which  was  intended  to  provide  for  the  payment  of  the  loss  has 
been  distributed  among  the  policy-holders  of  the  company,  and  that, 
by  reason  thereof,  the  company's  ability  and  condition  as  to  the  pay- 
ment of  this  loss  has  materially  changed  since  May  9,  1871.  In 
other  respects  the  record  remains  as  when  beard  on  the  demurrer. 

The  learned  counsel  for  the  defendant  insist  that  complainants  are 
not  entitled  to  relief,  becanse  (1)  the  agreement  made  the  right  to  a 
paid-up  policy  conditional  upon  the  surrender  of  the  original  policy 
on  or  before  it  expired  by  the  non-payment  of  the  fourth  or  any  sub- 
sequent annual  payment,  and  the  time  of  surrender  is  of  the  es- 
sence of  the  contract ;  (2)  that  the  right  to  a  paid-up  policy  is  for- 
feited because  of  the  neglect  to  pay  the  interest  on  Duerson's  cotes 
in  advance. 
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The  last  proposition  need  not  be  considered  farther  than  to  call  at- 
tention to  the  fadt  that  neither  the  policy  nor  the  note  declares  that 
the  non-payment  of  the  interest  in  advance  shall  forfeit  the  right  to 
recover  a  loss  or  to  a  paid-up  policy.  The  only  provision  in  the  pol- 
icy in  regard  to  premium  loan  notes  is  that  in  adjusting  the  loss  there 
shall  be  deducted  "therefrom  the  amount  of  all  unpaid  notes  given 
for  loans"  on  that  policy.  The  note  which  is  exhibited  by  defendant 
provides  that  the  amount  of  it  "is  to  be  deducted  from  the  amount  of 
said  policy  or  canceled  by  profits,"  and,  although  the  interest  is  to 
be  paid  in  advance,  there  is  no  penalty  for  its  non-payment. 

But  the  other  is  a  much  more  serious  question.  In  considering  it 
on  demurrer,  the  then  court  expressed  much  doubt,  bat,  following  the 
view  expressed  by  the  Kentucky  court  of  appeals  in  Montgomery  v. 
Phoenix  Mutual  Life  Ins.  Go.  14  Bush.  54,  overruled  the  demurrer. 
It  now  appears  that  the  agreement  and  the  policy  were  delivered  sim- 
ultaneously, and  for  the  same  consideration.  They  mast  therefore 
be  read  together,  and  as  one  agreement.  The  two,  thrown  together, 
would  read,  upon  the  point  under  consideration,  thus,  viz. :  "In  case 
the  said  Sallie  W.  Duerson  shall  not  pay  the  said  premiums  on  or 
before  the  day  hereinbefore  mentioned  for  the  payment  thereof,  then, 
and  in  every  such  case,  the  said  company  shall  not  be  liable  for  the 
payment  of  the  sum  assured,  or  any  part  thereof,  and  this  policy 
shall  cease  and  determine;"  and  "it  is  hereby  understood  and  agreed 
that  after  the  receipt  by  the  Manhattan  Life  Insurance  Company  of 

not  less  than  three  annual  premiums,  on  within  policy  No. , 

and  on  the  surrender  of  said  policy  to  said  company  on  or  before  it 
shall  expire  by  the  non-payment  of  the  fourth  or  any  subsequent  an- 
nual premium,  the  said  company  will  issue  a  policy  not  subject  to 
any  subsequent  annual  premiums, "  etc. 

It  is  insisted  for  the  complainants  that  "on  or  before  it  shall  ex- 
pire" must  mean  after  the  policy  has  expired,  else  the  word  "on"  is 
without  meaning.  The  defendant's  counsel,  on  the  contrary,  insist 
that  the  agreement  requires  the  surrender  while  the  policy  is  alive, 
and  the  surrender  of  a  live  policy,  and  upon  this  draw  a  distinction 
between  this  case  and  that  of  Montgomery,  in  which  the  policy  pro- 
vided for  the  surrender  of  the  policy  within  12  months  after  its  ex- 
piration. We  think  the  word  "on"  in  this  agreement  means  at  the 
instant  of  the  expiration  of  the  policy,  and  the  word  "before"  any 
time  in  advance  of  that  instant.  We,  however,  do  not  concur  in  the 
suggestion  that  there  is  a  material  difference  between  the  case  at  bar 
and  Montgomery's.  Here  the  surrender  of  the  original  policy  may 
be  made  at  the  very  instant  of  its  expiration,  when  the  policy,  if  alive 
at  all,  has  no  appreciable  value.  The  value  of  the  policy  surrendered 
may  not  be  a  consideration  for  the  paid-up  one.  Indeed,  we  are  in- 
clined to  the  opinion  that  under  this  agreement  Mrb.  Duerson  was 
entitled  to  the  full  insurance,  $10,000,  until  noon,  May  9,  1871,  and 
a  paid-up  policy  for  the  lesser  sum  commencing  from  that  time.    The 
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oontraot  is  not  esplicii  npon  this  point,  bat  the  fair  and  reasonable 
oonstraotion  is  that  the  annual  payment  made  May  9, 1870,  paid  for 
the  fall  insarance,  $10,000,  for  the  oarrent  year,  and  that  the  insar- 
ance  for  the  lesser  snm  did  not  oommenoe  until  the  end  of  this  cur< 
rent  year,  and  this,  without  regard  to  the  date  of  the  election,  (if 
within  the  year,)  to  take  a  paid-np  policy. 

If  this  be  the  proper  construction,  then  the  argument  which  is  so 
earnestly  urged,  that  the  surrender  of  a  live  policy  for  the  $10,000 
and  for  a  part  of  the  current  year  was  to  be  a  material  consideration 
for  the  delivery  by  the  company  of  a  paid-up  policy  for  the  lesser 
snm,  is  not  a  sound  one.  This  argument  may,  however,  be  unsound, 
and  yet  the  time  of. the  surrender  of  the  original  policy  be  intended  by 
the 'parties  to  be  of  the  essence  of  the  contract.  Beading  the  policy 
and  the  agreement  as  one  contract,  I  have  concluded,  after  a  careful 
reconsideration  of  the  question  and  the  authorities,  that  the  time  of 
the  surrender  of  the  old  policy  is  of  the  essence  of  this  contract. 

In  discussing  the  demurrer  I  considered  the  agreement  and  the 
policy  as  distinct  contracts,  and  indicated  that  the  surrender  of  the 
policy  was  a  condition  precedent  to  getting  a  paid-up  policy,  but  that 
the  time  of  the  surrender  was  immaterial;  but,  reading  the  policy 
and  agreement  as  one  contract,  I  do  not  think  this  distinction  a  sound 
one,  or,  indeed,  sustained  by  the  language  of  the  agreement. 

This  court,  while  always  inclined  to  follow  the  decisions  of  the 
state  courts,  because  it  administers  the  law  concurrently  with  them, 
yet  is  not  bound  by  such  decisions.     16  Pet.  46 ;  102  U.  8.  14. 

The  very  able  opinion  in  Montgomery  v.  Phoenix  Mutual  Life  Ins. 
Co.,  gupra,  is  not  sustained  by  the  weight  of  authority,  and  we  think 
it,  as  well  as  the^  opinion  on  the  demurrer  in  this  case,  are  to  be  criti- 
cised, because  th'ey  apply  the  rules  of  construction  applicable  to  con- 
tracts for  land,  to  the  construction  of  an  insarance  contract.  (Courts 
in  construing  contracts  may  look  to  the  subject-matter  and  the  sur- 
rounding circumstances,  and  may  avail  themselves  of  the  same  light 
which  the  parties  to  the  contract  possessed.  Merriam  v.  V.  S.  107 
U.  S.  441;  S.  C.  2  Sup.  Ct.  Rep.  536. 

In  this  case  the  language,  strictly  construed,  binds  the  company  to 
issue  a  paid-up  policy  only  "after  the  receipt  of  not  less  than  three 
annual  premiums ;  •  •  •  and  on  the  surrender  of  said  policy 
to  the  company  on  or  before  it  shall  expire,"  etc. 

The  right  to  a  paid-up  policy. commenced  only  after  the  payment 
of  the  requisite  number  of  annual  pren^iums,  and  it  was  on  condition 
that  the  policy  was  surrendered  "on  or  before  it  shall  expire"  by  rea- 
son of  the  non-payment  of  premiums.  This  was  the  time  fixed  within 
which  the  company  was  bound  to  issue  a  paid-up  policy.  The  effect 
of  the  surrender  may  or  may  not  have  deprived  the  assured  of  the 
full  insurance  for  the  remainder  of  the  year.  In  oar  view,  it  is  not 
material  to  determine  the  effect  of  such  a  surrender;  the  important 
question  is,  has  the  agreement  limited  the  time  within  which  the  sur- 


Digitized  by 


Google 


890  TBDEBAL  BBTOBTBB.    . 

render  must  be  made?  If  we  considered  the  snbject-matier  of  tbis 
contract,  and  the  circumstances  under  which  this  and  other  insurance 
companies  do  business,  we  feel  constrained  to  give  defendant  a  strict 
construction  of  this  agreement,  even  though  it  may  be  a  hardship 
upon  complainants,  who  are  infants. 

The  overwhelming  weight  of  authority  is  against  the  court  in  Mont- 
gomery T.  Phosnix  Mutual  Life  Im,  Co.  Most  of  these  decisions  have 
been  delivered  since  that  opinion,  and  some  of  them  since  the  over- 
ruling of  the  demurrer.  See  Atty.  Gen.  v.  Continental  Int.  Co.  93  N. 
Y.  74;  Hudson  v.  Knickerbocker  Life  Ins.  Co.  28  N.  J.  Eq.  168;  Bus- 
«t«gi'«  Ex'r  V.  Union  Mat.  Life  Ins.  Co.  34  Ohio  St.  222;  S.  C.  8  Ins. 
Law  J.  218;  Universal  Life  Ins.  Co.  v.  Whitehead,  58  Miss.  222;  S. 
C.  10  Ins.  Law  J.  387 ;  Coffey  v.  Universal  Life  Ins.  Co.  10  Ins.  Law 
J.  625;  Smith  v.  Nat.  Life  Ins.  Co.  13  Ins.  Law  J.  330. 

The  bill  should  be  dismissed,  with  costs. 

Matthews,  Justice.  I  concur  fully  in  the  reasoning  and  concln* 
sion  of  this  opinion.  The  language  of  the  contract,  it  seems  to  me, 
is  too  plain  for  interpretation,  and  its  legal  effect  is  to  limit  the  right 
of  the  assured  or  his  representatives  to  a  paid-tfp  policy  to  the  time 
during  which  the  original  policy  is  in  force,  including  the  moment  at 
which  it  would  expire  by  non-payment  of  premium.  The  nature  of 
the  contract  is  such  that  time  must  be  deemed  of  its  essence. 


BisoHOFFSHEiu  V.  Baltzeb  and  another. 
[Oireuit  Court,  8.  D.  New  York.    Julj  17, 1884.) 

1.  BaIiB  by  Asbsnt  to  PRiHOiPAii — WoRTiTLKsa  Bonds  of  a  Statb. 

If  an  agent,  in  response  to  his  principal's  order  to  purchase  for  him  certaia 
bonds,  purchases  such  from  himself  (he  having  received  them  in  part  payment 
on  an  individual  contract  for  the  delivery  of  iron)  and  charges  his  principal 
with  them  thug :  "  To  hot.  $100,000  6  per  cent.  Nonh  Carol.  Bonds,  $63,125,"— 
retaining  them  in  his  own  possession  and  manifesting  acts  of  ownership  con- 
cerning Ihem,  in  the'  event  of  the  bonds  being  subsequently  declared  void  by 
the  highest  court  In  North  Carolina,  the  loss  should  fall  on  the  agent,  even 
though  he  had  no  intention  to  defraud. 

2.  Bamb — Partnership — Crobb  in  Action— SoBvivok. 

Upon  the  decease  of  one  copartner,  all  the  personal  estate  and  assets  of  the 
firm,  including  debts  and  choses  in  action,  survive  to  the  partner  siill  living. 
8.  Bamb— CoNFiDENOK— Equity. 

When  the  relations  of  parties  have  been  of  peculiarly  great  personal  confi- 
dence, it  is  proper  to  resort  to  equity  in  case  of  the  discovery  of  an  abuse  of  it. 
The  propriety  of  the  jurisdiction  is"  as  great  when  the  account  is  opened  for 
aSording  relief  as  it  would  be  if  the  account  bad  been  left  open. 

In  Equity. 

Joseph  U.  Choate,  for  orator. 
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Charles  M.  Da  Costa,  for  defendants. 

'Wheblbr,  J.^    The  orator  and  Louis  Baphael  Bischoffsheim,  since 
deceased,  were  merchants  and  bankers  doing  business  in  partner- 
ship in  London.     The  defendants  were  partners  doing  like  business 
in  New  York,  and  were  confidential  correspondents  and  agents  of  the 
orator's  firm.     The  legislature  of  the  state  of  North  Carolina  passed 
an  act  for  the  issue  of  bonds  in  aid  of  the  Chatham  Bailroad  Com- 
pany in  that  state,  against  which  the  state  was  secured  by  mortgage 
of  the  road.    The  defendants  and  Schepeler  &  Co.  furnished  iron  for 
the  road,  for  which  they  were  secured  by  deposit  of  state  bonds  in  the 
Continental  National  Bank.    The  defendants  were  directed  to  buy 
$100,000  in  amount  of  these  bonds  for  the  orator's  firm,  and  they 
charged  that  firm  in  account  current  of  their  dealings,  on  November 
21,  1868,  with  $63,125,  the  price  of  that  amount  of  bonds,  and  re- 
ported a  purchase  at  that  price.     These  bonds  have  been  adjudged 
by  the  highest  court  of  the  state  to  be  wholly  unconstitutional  and 
void.     Oalloway  v.  Jenkins,  68  N.  C.  147.     The  account,  amounting 
to  several  millions,  was  adjusted  with  this  item  in  it,  and  the  bonds 
were  left  in  the  hands  of  the  defendants  for  the  orator's  firm.    la 
1873  the  defendants  brought  an  action  at  law  against  the  railroad 
company,  whose  name  had  been  changed  to  the  Baleigh  &  Augusta 
Air-line  Bailroad  Company,  to  recover  the  price  of  the  iron  for  the 
benefit  of  the  orator  and  themselves,  and  failed,  so  far  as  is  apparent, 
because  their  remedy,  if  any,  was  in  equity;  and  in  1878  they  brought 
a  suit  in  equity  to  reach  the  property  through  the  mortgage  to  the 
state  of  North  Carolina,  and  in  that  suit  they  used  the  orator's  bonds 
as  their  own,  with  other  bonds  of  theirs,  for  the  benefit  of  the  orator 
with  themselves,  and  they  charged  the  orator  with  a  part  of  the  ex- 
penses of  these  suits,  which  were  paid.     Neither  the  orator's  firm  nor 
tb^  orator,  as  survivor,  was  informed  of  the  interest  of  the  defend- 
ants in  the  bonds  at  any  time  until  after  the  suit  in  equity  was  com- 
menced by  the  defendants;  but  they  supposed  that  the  defendants 
had  bought  the  bonds  of  others  expressly  for  them,'and  had  paid  for 
the  bonds  the  amount  charged  to  them  as  the  price  of  the  bonds,  and 
they  do  not  appear  to  have  before  understood  the  precise  ground  of 
the  infirmity  of  the  bonds.     This  suit  is  brought  by  the  orator,  as 
survivor,  to  set  aside  the  transaction,  rectify  the  account,  and  recover 
the  amount  which  would  be  due.     It  is  resisted  upon  the  ground  that 
the  remedy,  if  any,  is  at  law  and  not  in  equity;  that  the  next  of  kin 
or  personal  representatives  of  the  deceased  partner  should  have  been 
made  parties  to  the  suit;  and  that  the  orator  is  not  entitled  to  any 
recovery  or  relief. 

It  may  be  that  the  orator  would  have  a  remedy  at  law  if  entitled 
to  relief  here,  but  that  is  not  decisive.  The  remedy  there  may  not  be 
80  complete  or  convenient.  Jurisdiction  in  equity  is  not  understood 
as  taken  away  by  the  statute,  but  as  restrained  merely  within  its  usual 
limits.     Boyce'a  ExWe  v.  Grundy,  6  Pet.  210;  Tayloe  v.  Merchants' 
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Ins.  Co.  9  How.  890;  Jones  v.  BoUta,  9  Wall.  364.  The  bill  states 
that  the  price  of  these  bonds  was  charged  in  aooounts.  The  accounts 
produced  in  evidence  show  large  transactions  by  the  defendants  for 
the  orator's  firm  in  the  sale  of  government  bonds,  gold,  and  stocky, 
at  the  time  of  this  transaction,  the  proceeds  of  which  are  credited 
against  this  and  other  charges.  If  this  item  shoald  be  taken  out,  the 
whole  account  would  be  disturbed.  There  is  not  probably  much 
donbt  but  that  a  bill  in  equity  would  lie  for  the  adjustment  of  this 
account  if  it  was  open.  1  Story,  Eq.  §  462.  The  relation  of  the 
parties  was  one  of  peculiarly  great  jpersonal  confidence,  such  as  is 
there  mentioned  as  a  reason  for  resorting  to  equity.  The  propriety 
of  the  jurisdiction  is  as  great  when  the  account  is  opened  for  affoi-d- 
ing  relief  as  it  would  be  if  the  account  had  been  left  open.  The 
controversy  may  be  narrowed  to  this  item,  but  that  does  not  alter 
the  nature  of  the  case  involving  the  whole  to  reach  the  ultimate  bal- 
ance.    Brookman  v.  RotJischild,  3  Sim.  153. 

Upon  the  decease  of  the  other  partner  all  the  personal  estate  and 
assets,  including  debts  and  choses  in  action,  survived  to  the  orator. 
This  would  carry  to  him  all  right  to  these  bonds,  and  to  the  balance 
due  on  the  account,  if  the  purchase  of  the  bonds  should  be  rescinded. 
The  right  of  the  next  of  kin  or  personal  representative  would  extend 
only  to  the  sbai^  of  the  deceased  in  the  ultimate  balance.  The  right 
of  election  to  rescind,  as  well  as  the  right  to  pursue  any  other  course 
to  ascertain  and  collect  the  assets,  would  seem  to  belong  to  him  and 
not  to  them.     Colly.  Partn.  (Wood's  Ed.)  §  796,  note. 

In  Scholefield  v.  Heafield,  7  Sim.  667,  the  real  estate  of  the  de- 
ceased partner  appears  to  have  been  involved,  which  was  a  reason 
for  joining  the  next  of  kin,  and  such  separate  rights  appear  to  have 
been  involved  in  some  other  cases.  Here  there  is  no  separate  right 
of  the  deceased  partner.  The  whole  belonged  to  the  partnership,  and 
the  orator  is  invested  with  it. 

What  the  interest  of  the  defendants  was  in  the  bonds  is  the  subject 
of  some  debate.  Schepeler  &  Go.  had  or  claimed  to  have  some  ar- 
rangement with  an  agent  for  the  railroad  company  to  furnish  the  iron. 
From  the  answer  it  appears  that  the  defendants  were  to  provide  funds 
to  pay  for  the  iron,  which  they  did.  By  the  terms  of  the  contract, 
under  which  the  bonds  were  deposited  in  bank,  on  the  presentation 
of  a  warehouse  receipt  or  ship  delivery  order  for  any  lot  of  the  iron, 
a  joint  order  was  to  be  given  for  the  delivery  to  defendants  and  Schep- 
eler &  Go.  of  so  many  of  the  bonds  at  the  then  market  price  as  would 
equal  the  sum  payable  for  the  iron.  The  defendants  presented  re- 
ceipts or  orders  for  a  lot  of  the  iron,  and  received  a  joint  order  for  250 
bonds,  of  $1 ,000  each,  the  delivery  of  which  to  them  they  acknowledged 
November  11,  1868,  to  sell  at  market  price  to  pay  for  their  deliveries 
of  the  iron.  No  interest  of  Schepeler  &  Go.  in  the  bonds  appears  or  is 
claimed.  The  iron  amounted  to  $167,098.73;  the  bonds,  at  market 
price,  to  somewhat  less.    Their  interest,  therefore,  was  that  of  pledgees 
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for  sale,  but  to  an  amoant  equal  to  the  value  of  the  bonds,  and  they 
"were  substantiallj  owners  of  the  bondB. 

The  extent  to  which  they  acted  on  their  own  discretion  as  agents, 
or  .under  the  direction  of  the  orator's  firm  as  principals,  is  also  some- 
what questioned.  Several  communications  had  passed  about  these 
bonds,  and  the  price  and  time  of  payment.  The  defendants  sent 
information  that  the  price  would  be  about  66  per  cent,  for  $100,000, 
cash,  and  asked  if  they  should  buy  at  any  time  before  revocation,  and 
send  the  bonds.  They  were  answered  afdrmatively,  but  not  to  send 
the  bonds.  This  direction  was  kept  in  force;  the  officers  and  agents 
of  the  railroad  company  agreed  to  a  sale  at  64^  per  cent.  A  pur- 
chase at  that  price  was  reported,  the  charge  made  for  the  price,  and 
the  bonds  kept,  the  difference  in  amount  being  an  equalization  of 
interest. 

The  orator's  firm  did  not  so  direct  as  to  leave  the  defendants  with- 
out agency  in  the  transaction  of  the  business.  They  understood,  and 
had  the  right  to  understand,  that  the  defendants  were  acting  for  them 
without  any  adverse  interest.  The  defendants  were  in  reality  sellers, 
while  they  assumed  to  act  for  the  purchasers.  Their  charge  was, 
"To  bot.  $100,000  6  %  Nortb  Carol.  Bonds,  $63,125."  This  was  a 
charge  as  for  money  paid  for  the  orator's  firm  to  purchase  the  bonds, 
instead  of,  as  the  fact  was,  for  bonds  sold  to  the  orator's  firm.  The 
bonds  were  not  poor  from  the  insolvency  of  the  state  of  North  Caro- 
lina; they  were  the  result  of  unconstitutional  legislation, — not  the 
bond  or  obligation  of  the  state  at  all,  nor  recognized  as  such  by  any 
department  of  the  state.  The  defendants  did  not  know  that  the 
bonds  were  void.  They  supposed  them  to  be  good,  and  were  not  blam- 
able  for  not  knowing  that  they  were  bad.  They  were  declared  void 
by  a  divided  court,  but  the  proceeding  in  which  the  decision  was  made 
directly  affected  the  bonds,  and  was  as  fatal  to  them  as  the  most 
glaring  defect.  This  result  became  known  in  North  Carolina  and 
New  York  soon  after  this  transaction. 

The  orator's  firm  did  not  get  what  was  bought.  They  bought  bonds 
as  binding  obligations  of  the  state;  what  they  got  contained  no  obli- 
gation, and  were  not  bonds  of  the  state.  They  were  like  counterfeit 
notes  or  bills;  the  supposed  maker  was  not  holden.  The  subject  of 
the  sale  did  not  exist,  and  there  could  be  no  valid  and  binding  sale. 
This  is  elementary.  2  Kent,  Comm.  468.  Had  the  orator's  firm 
known  that  the  defendants  were  the  sellers,  and  learned  that  the  bonds 
were  void  when  the  defendants  did,  there  seems  to  be  no  doubt  but 
that  the  transaction  might  then  have  been  repudiated  by  them.  But 
as  they  were  left  by  the  defendants  to  suppose  the  transaction  was, 
there  was  no  way  open  to  them  for  avoiding  it  as  to  the  defendants. 
As  the  transaction  in  fact  was,  a  charge  of  the  bonds  as  sold  would 
have  failed;  as  the  transaction  was  left  to  appear  to  them,  the  charge 
for  money  paid  for  the  bonds  would  be  valid.  Further,  had  these 
bonds  been  all  that  they  were  supposed  to  be,  the  defendants  could  not 
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act  for  themselves  as  aellers;  and  for  the  orator's  firm  eis  purchasers, 
and  make  a  valid  sale  of  them.  The  attempted  contract  of  sale  wonld 
fail  for  want  of  parties  to  it,  unless  something  should  take  place  after- 
wards to  make  it  good.  This,  also,  is  elementary.  Story,  Ag.  §  211. 
There  never  has  been  any  delivery  of  the  bonds,  nor  anything  done 
with  them  to  confirm  any  contract.  They  have  always  remained 
with  the  defendants,  and  whatever  has  been  done  about  them  has 
been  done  by  the  defendants  in  their  own  names.  Neither  the  ora- 
tor nor  his  deceased  partner  has  ever  ratified  the  purchase  as  a  pur- 
chase from  the  defendants;  for  the  deceased  partner,  so  far  as  has 
been  shown,  never  knew  of  it,  and  when  the  orator  became  informed 
of  it,  he  repudiated  it.  The  rights  of  the  parties  appear  to  be  the  same 
now  as  at  first. 

The  rights  of  the  defendants  growing  out  of  the  character  of  the 
bonds  have  all  been  preserved,  apparently,  by  their  own  vigilance. 
It  has  been  urged  that  they  might  have  held  on  to  the  iron  if  the  pur- 
chase of  the  bonds  had  been  repudiated  immediately,  and  that,  there- 
fore, they  cannot  now  be  placed  as  before.  But  the  orator's  firm  had 
nothing  to  do  with  the  iron.  That  had  relation  to  their  obtaining 
and  not  to  their  disposing  of  the  bonds.  Had  they  given  notice  of 
the  transaction  as  it  was,  and  that  they  wished  to  follow  the  iron 
unless  the  sale  was  approved,  it  might  have  been  different  in  this 
respect ;  but  nothing  of  this  kind  was  done.  The  statng  quo,  as  be- 
tween these  parties,  relates  only  to  the  bonds,  and  to  the  charge  for 
the  money  paid  for  them.     That  is  easily  regained. 

The  question  here  is  not  whether  the  defendants  undertook  to  palm 
off  worthless  bonds, — they  doubtless  understood  that  they  were  ren- 
dering the  money's  full  worth, — ^but  where  this  loss  should  fall.  By 
the  law,  as  here  understood,  as  applied  to  the  facts  as  they  are  made 
to  appear,  it  should  fall  upon  the  defendants. 

Let  there  be  a  decree  setting  aside  the  sale,  and  for  a  resettlement 
of  the  accounts,  with  costs. 


-  J.  M.  Atherton  Co.  v.  Ives  and  others.* 
{Oireuit  Court,  D.  Kentuehy.    April  29, 1884. 

1.  Intbrstatb  Cohitt— Deed  o»  ABsiGinrEin'. 

A  deed  of  assignment  between  residents  of  another  state,  valid  accordioK  to 
the  laws  of  the  statu  wtiere  executed,  is  valid  as  to  peraooal  property  in  j^n- 
tucky. 

2.  Tkaksfesr  o^  Prrsonai.  Profbbtt. 

The  rip;ht  of  a  state  to  regulate  the  transfer  of  penonal  property  within  its 
Jurisdiction  must  be  exercised,  and  the  iuteation  to  do  so  clearly  expressed  by 

1  Reported  \>j  Geo.  Da  Relle,  Asst.  0.  S  tMj. 
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statute  or  by  settled  policy,  or  a  transfer  valid  by  the  law  of  the  dooliicile  of 
the  owner  will  be  held  valid  within  such  state. 
8.  Deed  of  Absiqnment — Prefekence — FnAUD. 

The  giving  of  a  preference  to  one  or  more  credltots  is  not,  in  itself,  fraudu- 
lent as  to  creditors. 
4.  Ekittdckt  Statute— Act  of  1856 — Gen.  8t.  Abt.  2,  Cr.  44. 

The  act  of  I856,does  not  operate  to  render  void  a  doed  of  assignment  giving 
a  preference,  but  causes  it  to  operate  as  a  general  assignment,  upon  a  petition 
being  filed  within  six  montiis  from  date  ot  the  deed. 
6.  FI4BDGB— Wareeocsb  Receiftb— Lien. 

I^either  the  custody  of  the  wareliouseman  nor  the  pledge  of  whiskv  by  de- 
livery of  the  warehouse  receipts,  gives  to  the  warehouseman  or  picageu  any 
general  lieu  for  debts  not  arising  from  the  relation  of  warehouaeman  or  pledgee. 

At  Law. 

Brovm  dt  Davie,  for  plaintiff. 

W.  0.  Dodd,  for  defendant  Osbom. 

Babr,  J.  Ives,  Beecher  &  Co.,  who  resided  and  did  bnsiness  in 
New  York  city,  became  embarrassed  and  made  an  assignment  of  all 
of  their  property  of  every  kind  to  W.  J.  Osborn,  in  trust  for  the  pay- 
ment of  their  debt%.  In  this  deed  of  assignment  they  gave  certain 
of  their  creditors  preference  over  others.  The  deed  is  valid  by  the 
law  of  New  York,  where  it  was  execated,  and  Osborn  has  accepted 
the  trust  and  taken  possession  of  the  business  and  assets  in  New 
York.  The  plaintiff,  with  actual  notice  of  the  execution  of  this  dt^ed 
and  its  terms,  attached  certain  property  which  belonj^ed  to  Ives, 
Beecher  &  Co.  for  debts  due  it  by  them.  This  property  was  in  ihis 
state,  and  in  the  warehouse  of  plaintiff,  when  the  deed  was  executed 
and  when  the  attachment  was  sued  out.  The  warehouse  receipts 
for  the  whisky  attached  had  been  delivered  to  plaintiff  by  Ives, 
Beecher  &  Go.  some  time  before  the  execution  of  the  deed,  in  pledge 
for  certain  of  their  notes  given  to  raise  money,  and  upon  which 
plaintiff  was  to  be  indorser.  The  plaintiff,  at  the  time  of  receiving 
these  receipts,  executed  a  writing  in  which  it  agreed  that  the  ware- 
house receipts  were  held  in  trust  as  security  for  the  payment  of  the 
notes,  and  when  the  notes  were  paid  to  return  the  pledged  property, 
or  its  value,  at  specified  rates.  These  notes  have  been  paid  by  a  sale 
of  the  whisky  pledged,  leaving  a  surplus  after  their  payment,  and 
the  present  contest  is  over  this  surplus. 

Assuming  that  plaintiff's  attachment  has  been  properly  issued  and 
levied,  the  question  is,  who  has  the  better  right  to  the  surplus  of  the 
pledged  whisky?  Plaintiff  claims  a  superior  right  because  of  the 
levy  of  its  attachment,  and  because  of  the  actual  possession  of  the 
whisky,  which,  it  is  claimed,  gives  it  the  right  of  retainer  until  its 
debts  are  paid.  The  deed  of  assignment  which  was  mad^  between 
residents  of  New  York,  and  in  that  state,  transferred  Ives,  Beecher  & 
Co.'s  personal  property,  which  was  in  this  state,  unless  there  is  some 
law  or  settled  policy  of  the  state  preventing  the  application  of  the 
rule  of  comity  by  which  personal  property  is  allowed  to  be  transferred 
according  to  the  law  of  the  domicile  of  its  owner.    Each  state  has 
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the  right  to  regulate  the  transfer  of  property,  both  personal  and  real, 
within  its  jurisdiction,  and  this  right  exists,  and  may  be  exercised  as 
to  personal  property  of  non-residents,  if  within  the  state,  as  well  as 
i«6iUents.  Green  v.  Van  Buskirk,  5  Wall.  307,  and  7  WalL  189; 
Hervey  y,  R.  I.  Locomotive  Works,  98  U.  S.  664.  But  this  right  must 
be  exercised  by  the  state,  and  the  intention  olearly  expressed  in  a 
statute  or  by  the  settled  policy  of  the  state,  else,  upon  the  principle  of 
comity,  a  transfer  of  personal  property,  good  and  valid  in  the  domi* 
cile  of  the  owner,  will  be  held  good  and  valid  here. 

The  learned  counsel  for  plaintiff  insist  that  this  deed  is  fraudulent 
and  void  by  the  law  of  this  state,  because  of  the  preferences  given  to 
certain  creditors,  and  refers  to  article  1,  c.  44,  Gen.  St.  This  arti- 
cle declares  every  conveyance  or  transfer  made  with  the  intent  to  de- 
lay or  hinder  or  defraud  creditors  shall  be  void.  The  intent  to  de- 
lay and  hinder  creditors  must  be  proven,  and  there  is  no  evidence  of 
such  an  intent,  unless  the  preference  given  in  the  deed  to  certain 
creditors  is  such  evidence.  The  mere  fact  of  preference  has  never 
been  held,  in  Kentucky,  sufficient  to  make  a  deed  of  assignment  fraud- 
ulent and  void.  Prior  to  the  act  of  1856,  deeds  of  assignment,  which 
were  otherwise  good,  were  never  deemed  invalid  because  of  prefer- 
ences given  to  some  creditors  over  others.  It  was  the  settled  law  to 
allow  such  preferences.  8  Dana,  215;  4  B.  Mon.  428;  18  B.  Mon. 
SOI;  3  Mete.  539.  The  act  of  1856,  which  is  re-enacted  in  the  Gen- 
eral Statutes,  (article  2,  e.  44,)  provides  that  if  a  debtor,  in  contem- 
plation of  insolvency,  makes  a  deed  of  assignment  with  the  design  to 
prefer  one  or  more  of  his  creditors  to  the  exclusion  in  whole  or  in  part 
of  other* creditors,  such  assignment  shall  operate  as  an  assignment  of 
all  of  the  property  and  effects  of  such  debtor  for  the  benefit  of  all  of 
his  creditors.  This  law  further  provides  that,  upon  petition  filed  within 
six  months  by  a  creditor,  a  court  of  equity  may  take  control  of  the 
property^and  effects  of  the  debtor,  and  administer  them  according  to 
the  provisions  of  the  act.  It  will  be  observed  that  this  act  does  not 
declare  such  assignments  void,  but  that  they  shall  operate  as  an  as- 
signment of  all  of  the  debtor's  property  for  the  benefit  of  his  credit- 
ors, and  be  distributed  equally,  except  certain  trust  debts  are  given 
preference  by  the  act.  The  coiirts  have  declared  that  the  act  has  no 
effect,  unless  a  petition  is  filed  within  six  months.  '  If  a  petition  is  not 
filed  within  the  time  prescribed  by  the  act,  deeds  of  assignment  giv- 
ing preferences,  as  between  creditors,  are  valid,  and  as  effectual  as  if 
the  act  of  1856  had  never  been  passed.  Wentworth  v.  Pointer,  etc., 
2  Meto.  460;  Whitehead  v.  Woodruff,  11  Bush,  209. 

In  the  latter  case  the  court  say : 

"It  has  been  repeatedly  held  that  the  giving  of  a  preference  to  one  or  more 
creditors  is  not  in  itself  fraudulent  as  to  creditors,  (18  B.  Mon.  801;  8  Mete. 
339;  2  Duv.  278;  Id.  371;  8  Dana,  215;)  and,  although  the  fact  is  well  estab- 
lisiied  that  Dunn  confessed  judgments  in  favor  of  these  appellants,  in  con- 
templation of  insolvency,  and  with  the  design  to  prefer  them  to  the  exclusion 
of  his  other  creditors,  such  preference  was  not  unlawful. " 
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If,  therefore,  Ives,  Beecher  &  Co.  had  executed  this  deed  of  assign- 
ment in  Kentucky,  it  would  not  have  been  void,  and  would  only  have 
operated  as  a  general  assignment  for  the  benefit  of  all  their  creditors 
in  the  event  a  petition  had  been  filed  within  six  months ;  and  plain- 
tiff could  not  have  obtained  a  preference  by  the  levy  of  an  attachment 
on  the  assigned  property  at  any  time.  The  act  of  1856  does  not,  we 
think,  furnish  a  good  reason  fur  declaring  this  assignment,  made  in 
and  according  to  the  laws  of  New  York,  should  be  held  invalid,  and 
thereby  giving  plaintiff  a  preference  over  other  creditors.  If  this  is 
done,  it  must  be  in  the  exercise  of  what  is  called,  in  Johnson  v.  Parker, 
4  Bush,  149,  a  "patriarchal  and  provident  sovereignty."  In  that 
case  the  court  seemed  inclined,  in  its  opinion,  to  invoke  the  exercise 
of  this  "sovereignty,"  and  did  give  the  home  attaching  creditor  a 
preference  over  the  trustee,  under  a  deed  of  general  assignment  exe- 
cuted in  another  state,  but  the  decision  itself  is  placed  upon  the 
ground  that  it  did  not  appear  that  the  non-resident  trustee  had  exe- 
cuted the  proper  bond,  nor  did  it  appear  that  the  property  attached 
was  necessary  to  pay  the  debts  secured  by  the  deed  of  assignment. 
In  Bank  of  U.  S.  v.  Huth,  4  B.  Mon.  428,  and  Forepavgh  v.  Appold, 
17  B.  Mon.  625,  the  same  conrt  expressly  decided  that  the  trustee, 
under  a  general  deed  Of  assignment  executed  at  the  domicile  of  the 
debtor,  and  valid  there,  had  a  better  right  than  a  non-resident-attach- 
ing creditor  to  the  personal  property  of  the  debtor.  These  cases  did 
not  draw  a  distinction  between  home  creditors  and  non-resident  ones, 
nor  was  any  notice  taken  of  the  fact  that  these  attaching  creditors 
were  non-residents  of  the  state ;  and  we  think  such  a  distinction  should 
never  be  drawn  by  a  court,  unless  compelled  to  do  so  by  Isgislative 
will,  clearly  expressed.  It  may  be  that  the  legislature  of  a  state  has 
the  power  to  exercise  such  a  "patriarchal  and  provident  sovereignty," 
but  this  court  will  not  assume  such  is  the  legislative  will. 

The  warehouse  receipts  issued  by  plaintiff  and  delivered  to  Ives, 
Beecher  &  Co.  were  a  symbolic  delivery  of  the  whisky,  and  gave  them 
the  title  and  constructive  possession  of  it.  The  plaintiff,  as  ware- 
houseman, was  merely  a  bailee,  and  when  the  warehouse  receipts 
were  delivered,  it  became  a  pledgee  as  well ;  but  neither  relation  gave 
it  a  general  lien  to  cover  debts  or  charges  not  connected  with  its  po- 
sition as  warehouseman  or  pledgee  for  a  specific  purpose.  Indeed, 
the  express  agreement  of  plaintiff  to  return  the  whisky  when  the  spec- 
ified debts  were  paid  would  seem  to  preclude  a  claim  of  a  lien  for 
debts  other  than  those  specified.  Baldwin  v.  Bradley,  69  111.  32 ; 
Duncan  v.  Brennan,  83  N.  Y.  487.  The  relation  of  these  parties  does 
not  give  plaintiff  a  common-law  lien,  and  we  know  of  no  principle  of 
law  which  would  authorize  plaintiff  to  retain  possession  of  this  prop- 
erty until  its  general  indebtedness  is  paid  by  Ives,  Beecher  &  Co. 

The  attachment  should  be  discharged  and  petition  be  dismissed, 
with  costs. 

T.20,no.l4— 57 
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Fbntlabob  r.  Eibbt. 

[Oireua  Court,  8.  B.  Ntw  Fork.    July  U,  1884.) 

L  Fedkraii  Ooobtb— Costs  ween  "No  JcRisDicTiozr "  Asjuoorax 

Tlie  rule  is  uniform  in  the  federal  courts  that  where  the  case  is  one  of  whteb 
the  court  lias  no  lurisdiction,  the  duty  of  the  court  is  to  dismiss  it  upon  that 
ground,  and  without  costs. 
1.  Samb— Kbvisbd  Statutes  of  thv  URmcD  States. 

The  pruvisions  of  the  Revised  Statutes  of  the  United  States  have  made  no 

change  in  the  pre-existing  laws  upon  the  sub'^ject  of  costs;  and  the  cases  of 

U.  H.  V.  Treadaell,  15  Fed.  Kef.  632,  and  Cooper  v.  Neu  i/awn  Steam-boat  V«. 

18  Fed.  Rkf.  688,  so  far  as  they  intimate  the  contraiy  view,  are  disapproved. 

8.  Same — Case  Stated. 

The  court  below  having  dismissed  the  complaint  because  the  case  disclosed 
by  it  wns  one  of  which  the  court  had  no  jui-isdiction,  It  was  error  to  avrard  the 
defendant  a  judgment  for  cosU. 

At  Law. 

Brodhead,  King  d  Voorkees,  tor  eomplainant. 

Edward  Fitch,  for  defendant. 

Wallace,  J.  This  writ  of  error  is  brought  to  review  a  jadgment 
of  the  district  eourt  for  the  Soathem  district  of  New  York  in  favor 
of  the  defendant  for  costs,  and  sustaining  bis  demarrer  to  the  plain* 
tiff's  complaint.  The  court  below  held  that  upon  the  case  made  by 
the  complaint  the  court  did  not  have  jurisdiction  of  the  subject  of  the 
action.  For  reasons  which  were  announced  orally  at  the  hearing  of 
the  writ  of  error,  no  doubt  is  entertained  that  the  district  court  cor- 
rectly determined  that  the  action  was  not  one  of  which  it  had  juris* 
diction,  but  the  question  remains  whether  it  was  not  erroif  to  order  a 
judgment  for  the  defendant  awarding  costs  against  the  plaintiff. 

The  rule  is  uniform  in  the  federal  courts  that  where  the  case  is  one 
of  which  the  oourt  has  no  jurisdiction,  the  duty  of  the  court  is  to  dis- 
miss it  upon  that  {ground,  and  without  costs.  Burnham  v.  Bangely, 
2  Wood.  &  M.  417:  Mclver  v.  Wattles,  9  Wheat.  650;  Strader  v. 
Graham,  18  How.  602;  The  McDonald,  i  Blatchf.  477;  Tlu  Mayor 
V.  Cooper,  6  Wall.  247;  Gaylordg  v.  KeUhaw,  1  Wall.  83;  Homthai 
v.  The  CoUeetor,  9  WaU.  560.  The  reason  of  the  rule  is  stated  by 
Mr.  Justice  Swaynb  in  The  Mayor  v.  Cooper  as  follows : 

"  The  court  held  that  it  had  no  juriadiction  of  the  case,  and  yet  gave  a  Judg- 
ment for  tlie  costs  of  the  motion,  and  ordered  that  an  execution  should  issue 
to  collect  them.  This  was  clearly  erroneous.  If  tijere  were  no  jurisdiction, 
there  was  no  power  to  do  anything  but  to  strike  the  case  from  the  doclcet." 

And  in  Burnham  v.  Rangely,  Woodbobt,  J.,  after  citing  decisions 
in  various  state  courts  sustaining  the  general  rule,  says : 

"  These  generally  proceed  on  the  ground  that  tlie  court  has  no  jurisdiction 
to  award  costs  any  more  than  to  award  damages,  or  any  other  relief  on  the 
merits,  when  the  case  is  not  legally  before  them." 

In  Hunt  V.  Inhah.  of  Hanover,  8  Mete.  346,  Dbwbt,  J.,  repudiates 
the  distinction  which  has  sometimes  been  suggested,  that  no  costs  are 


Digitized  by 


Google 


PBNTLABaS  V.  KIBBT.  899 

to  be  allowed  In  plain  and  obvious  oases  of  want  of  jnrisdiction,  bat 
should  be  allowed  when  the  question  of  jarisdiction  is  one  of  doubt 
and  uncertainty;  characterizing  it  as  too  shadowy  and  uncertain  for 
a  rule  of  practical  application,  and  as  unsound  in  principle. 

Many  respectable  authorities  are  found  to  the  contrary,  and  assert 
that  inasmuch  as  the  court  must  determine  whether  it  has  authority 
to  entertain  a  particular  controversy,  it  has,  to  that  extent,  jurisdic- 
tion over  the  parties  and  the  subject-matter;  its  deoinion  is  a  judicial 
act;  and,  as  an  Incident  of  the  power  to  decide,  it  has  the  power  to 
award  costs.  It  will  not  be  useful  to  cite  them,  because  the  law  of  the 
federal  courts  is  decisive  here. 

The  learned  di'striot  judge  who  decided  this  case,  in  opinions  de- 
livered by  him  in  U.  S.  v.  Treadwdl,  15  Fed.  Rep.  532,  and  Cooper 
V.  New  Haven  Steam-boat  Co.  18  Fed.  Rep.  688,  suggests  that  the 
provisions  of  the  Revised  Statutes  of  the  United  States  have  changed 
the  pre-existing  law  so  that  now  costs  are  to  be  allowed  to  the  pre- 
vailing party  in  all  cases  where  there  is  not  an  express  statutory  pro- 
vision to  the  contrary ;  and  therefore  that  the  federal  courts  are  not 
now  to  refuse  costs  when  they  dismiss  cases  for  want  of  jurisdiction. 
One  of  the  sections  of  the  Revised  Statutes  to  which  he  refers  is  914, 
which  was  originally  enacted  in  1872,  conforming  the  practice  in  the 
federal  courts  in  common-law  actions  as  near  as  may  be  to  that  of 
the  state  conrts.  This  section  goes  no  further  than  to  prescribe  a 
general  rule  regulating  practice  and  procedure  in  the  federal  courts, 
in  the  absence  of  any  legislation  by  congress  upon  the  subject.  Wear 
V.  Mayer,  6  Fed.  Rep.  660.  It  speaks  only  when  the  other  statutes 
of  the  United  States  are  silent.  Peaslee  v.  Haberstro,  15  Blatchf. 
472.  It  has  no  application  to  the  subject  of  costs,  because  that  sub- 
ject is  covered  by  other  provisions  of  the  federal  laws.  Moreover,  it 
only  applies  to  cases  of  which  the  federal  courts  have  jurisdiction. 
It  does  not  create  or  extend  jurisdiction,  but  regulates  the  procedure 
in  cases  which  the  federal  courts  are  authorized  to  entertain  and  de- 
cide. 

The  other  provisions  of  the  Revised  Statutes,  which  it  is  suggested 
have  changed  the  pre-existing  law  as  to  costs,  are  those  found  in  sec- 
tions 823  and  983.  These  sections  deal  with  the  subject  of  costs  in 
suits  in  equity  and  admiralty,  as  well  as  at  common  law;  and  if  it  is 
true  that  they;  require  the  courts  in  all  cases  to  award  costs  to  the 
prevailing  party  when  there  are  no  express  statutory  provisions  other- 
wise, they  make  a  startling  innovation  upon  the  law  as  it  previously 
existed,  and  introduce  a  radical  change.  There  are  no  express  stat- 
utory provisions  which  authorize  a  disallowance  of  costs  to  the  pre- 
vailing party  in  the  large  class  of  cases  in  equity  and  admiralty, 
where,  in  the  exercise  of  judicial  discretion,  it  has  been  the  role  to 
disallow  them,  and  sometimes  to  award  costs  against  the  prevailing 
party.  In  equity  and  admiralty,  the  essential  merits  and  justice  of 
the  contention,  rather  than  the  result  of  the  litigation,  have  always 
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controlled  tbe  judicial  discretion  in  adjudging  costs.  These  sections 
reproduce  provisions  of  the  act  of  July  26,  1853,  entitled  "An  act  to 
regulate  the  fees  and  costs  to  be  allowed  clerks,  marshals,  and  attor- 
neys of  the  circuit  and  district  courts  of  the  United  States,  and  for 
other  purposes."  That  act,  by  the  first  clause,  prescribed  that  "in 
lieu  of  the  compensation  now  allowed  •  *  •  the  following  and 
no  other  compensation  shall  be  taxed  and  allowed."  It  then,  by  dis- 
tinct clauses,  enumerated  what  fees  were  .to  be  taxed  in  causes  at 
common  law,  in  admiralty,  and  in  equity,  for  clerks,  marshals,  at- 
torneys, and  witnesses,  and  enacted  that  such  fees,  together  with  cer- 
tain specified  disbursements,  should  be  included  in  and  form  part  of 
the  judgment  against  the  losing  party  "in  cases  where,  by  law,  costs 
are  recoverable  in  favor  of  the  prevailing  party."  The  language  of 
this  act  is  reproduced  in  the  above  sections  of  the  Revised  Statutes 
without  material  change.  Section  828  reproduces  the  language  of 
the  first  clause  of  the  act  of  1853,  but  the  words  "in  lieu  of  the  com- 
pensation now  allowed,"  are  omitted  as  manifestly  unnecessary,  and 
the  words  "except  in  cases  otherwise  provided  by  law"  are  added,  be- 
cause in  the  Revision  there  are  incorporated  several  provisions  taken 
from  other  acts  of  congress  respecting  costs  in  particular  cases.  Sec- 
tion 823  deals  only  with  the  amount  of  compensation  to  be  allowed. 
Section  983  reproduces  the  language  of  the  clause  of  the  act  of  1853, 
which  authorizes  costs  to  be  made  a  part  of  the  judgment  against  the 
losing  party.  This  is  the  section  which  deals  with  the  right  to  re- 
cover a  judgment  for  costs,  and  it  makes  no  change  in  the  previous 
law.  It  leaves  the  right  where  it  found  it  in  the  act  of  1853,.And  au- 
thorizes a  judgment  for  costs  against  the  losing  party,  "in  cases  where, 
by  law,  costs  are  recoverable  in  favor  of  the  prevailing  party."  Read- 
ing sections  823  and  983  together,  they  are  not  fairly  susceptible  of  a 
construction  which  changes  the  pre-existing  law.  The  intention  to 
make  a  radical  change  is  not  to  be  implied  in  a  revision;  and  if 
there  is  any  fair  room  for  doubt,  the  original  acts  may  be  resorted  to 
in  aid  of  interpretation.  U.  S.  v.  Bowen,  100  U.  S.  513.  From 
their  first  organization  to  the  time  of  the  adoption  of  the  Revised 
Statutes,  and  since,  the  federal  courts  have  always  assumed  to  exer- 
cise the  power  of  awarding  costs  as  incident  to  their  power  to  decide 
upon  the  rights  of  the  parties. 

In  the  very  recent  case  of  Mansfield  R.  Co,  v.  Swan,  4  Sup.  Ct. 
Rep.  510,  Mr.  Justice  Matthews,  in  delivering  the  opinion  of  the 
supreme  court,  used  the  following  language : 

"As  to  costs  in  this  court  the  question  is  not  covered  by  any  statutory  pro- 
vision, and  must  be  settled  on  other  grounds.  By  the  long-estfiblislied  (irac- 
tlce  and  universally  recognized  rule  of  the  common  law,  in  actions  at  law, 
the  prevailing  party  is  entitled  to  recover  a  j  udgment  for  costs ;  the  exception 
being  that  where  there  is  no  jurisdiction  in  the  court  to  determine  the  litiga- 
tion, the  cause  must  be  dismissed  for  that  reason,  and  aa  the  court  can  render 
no  judgiuent  for  or  against  either  party,  it  cannot  render  a  judgment  even  for 
costs." 
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It  mast  therefore  be  held  that  it  was  error  in  the  court  below  to 
render  a  judgment  for  costs  against  the  plaintiff. 

Followinpt  the  precedent  in  the  case  of  The  McDonald,  4  Blatcbf. 
477,  the  plaintiff  in  error,  although  he  succeeds  in  reversing  the  judg- 
ment of  the  court  below,  is  not  entitled  to  costs  here. 

The  jndgment  of  the  district  court  is  reversed,  and  the  case  re- 
manded to  that  court,  with  directions  to  dismiss  the  suit  without  costs 
t6  either  party. 


The  Gretna  Green. 

{Diitriet  Court,  8.  D.  Ohio.    1883-.) 

L  Navioation  Laws— Interotatb  Commbrcb — Dohbstio  Traffic. 

The  navigation  laws  do  not  apply  to  tlie  case  of  a  Tesscl  wliose  trips  are  c  ^n- 
fincd  to  points  inside  one  state  and  have  no  connection  with  any  point  outstdo 
that  state. 

2.  Same— Powers  of  Costohess— Disposition  of  the  Coitrts— Obitbr  Dicta. 

Congress  has  the  power  to  prescribe  the  law  of  the  highway  so  far  as  may  be 
necessary  to  protect  interstate  commerce,  but  no  court  will  undertake  to  ex- 
pound the  constitution,  and  declare  incidental  powers,  unless  the  question  Is 
directly  presented  and  the  case  imperatively  requires  It. 

3.  8amb — Steamer— Barges  is  Tow— Efireot  in  Iiaw. 

A  steamer  being  s'ub^jecl.to  the  navigation  laws,  tiic  mere  fact  that  she  took 
barges  in  tow  hus  nothing  to  do  with  the  proper  navigation  of  the  river. 

At  Law. 

Chamiing  Richards,  U.  S.  Dist.  Atty.,  for  plaintiff. 

William  H.  Jones  and  Moulton,  Jofinson  J:  Levy,  for  defendant. 

Sage,  J.  This  is  an  action  to  recover  $200  penalty  upon  each  of 
the  two  counts  of  the  petition  for  violation  of  section  4492,  Rev.  St. 
The  allegations  of  the  first  count  are  that  on  the  twenty-first  day  of 
September,  1881,  John  C.  Powers,  the  defendant,  was  sole  owner  of 
the  Gretna  Green,  a  steam-boat  duly  enrolled  and  licensed  under  the 
laws  of  the  United  States;  that  on  that  day  she  towed  two  barges, 
carrying  a  large  number  of  passengers,  on  the  jOhio  river,  from  Mays- 
ville,  Kentucky,  to  a  point  in  Mason  county,  Kentucky,  occupied  as 
a  "fair  grounds,"  and  that  the  barges  were  not  then  and  there  sup- 
plied with  life-preservers,  axes,  backets,  etc.,  as  prescribed  by  the 
board  of  supervising  inspectors  of  steam-boats  under  the  laws  of  the 
United  States.  The  second  count  is  for  like  penalty  for  towing  the 
barges  frorii  "fair  grounds"  back  to  Maysville,  the  same  day.  The 
defendant  demurred  on  the  ground  that  the  navigation  laws  of  the 
United  States  were  not  applicable  to  these  barges,  inasmuch  as  they 
were  not  employed  in  interstate  commerce. 

*In  the  case  of  Gibbons  v.  Ogden,  9  Wheat.  1,  the  supreme  court  of 
the  United  States  decided  that  the  power  of  congress  comprehends 
navigation  within  the  limits  of  every  state  in  the  Union,  so  far  as 
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that  navigation  may  be  connected  with  commerce  with  foreign  na- 
tions, or  among  the  several  states,  or  with  the  Indian  tribes,  and 
that  it  might  pass  the  jarisdiotion  and  lines  of  a  state. 

In  Sinnott  v.  Com'ra,  22  How.  227,  the  supreme  court  held  that 
the  law  of  commercial  navigation  of  the  country  is  placed  by  the  con- 
stitution under  the  regulation  of  congress,  and  all  laws  passed  by 
that  body  in  the  regulation  of  navigation  and  trade,  whether  foreign 
or  coastwise,  is  therefore  but  the  exercise  of  an  undisputed  power.  ■ 

When,  therefore,  an  act  of  the  legislature  of  a  state  prescribes  a 
regulation  on  the  subject  repugnant  to  and  inconslBtent  with  the 
regulation  of  congress,  the  state  law  mast  give  way.  But  the  su- 
preme court  also  held  that  the  power  of  congress  over  the  subject 
does  not  extend  further  than  the  regulation  of  "commerce  with  for- 
eign nations  and  among  the  several  states,  and  with  the  Indian 
tribes." 

Coming  down  to  the  case  of  The  Daniel  Ball,  10  Wall.  557,  the 
supreme  court  held  that  the  limitation  of  the  power  of  congress  over 
"commerce  with  foreign  nations,  among  the  several  states,  and  with 
the  Indian  tribes, "  necessarily  excluded  from  federal  control  all  that 
commerce  which  is  carried  on  entirely  within  the  limits  of  a  state, 
and  does  not  extend  to  or  affect  other  states. 

Then,  in  HaU  v.  De  Cuir,  95  U.  S.  485,  where  a  steam-boat  plying 
between  New  Orleans,  Louisiana,  andVicksburg,  Mississippi,  took 
on  board  at  New  Orleans  a  colored  woman  for  Hermitage,  a  landing- 
place  in  Louisiana,  who  was  refused  accommodation,  on  account  of 
color,  in  the  cabin  set  apart  for  white  persons,  and  brought  suit  under 
an  act  of  the  general  assembly  of  Louisiana  to  enforce  a  provision  of 
the  constitution  of  that  state,  and  for  $75,000  damages,  it  was  held 
by  the  supreme  court  that  inasmuch  as  the  steamer  was  engaged  in 
interstate  commerce,  she  was  not  subject  to  the  legislative  control  of 
the  states  along  the  line  of  the  river  where  she  navigated,  hut  that 
the  legislation  of  congress  applicable  to  her  navigation  was  exclusive, 
and  the  judgment  of  a  state  court  of  Louisiana  against  the  boat  was 
set  aside. 

In  all  these  cases  the  limitation  of  the  power  of  congress  to  the 
control  of  commerce  among  the  several  states  is  distinctly  recog- 
nized, and  also  that  congress  has  no  power  to  make  navigation,  or 
to  control  the  commerce  which  is  entirely  within  the  limits  of  a  state. 
It  is  true  that,  in  the  case  of  The  Daniel  Ball,  the  steamer  was  ply- 
ing on  the  Grand  river,  altogether  within  the  state  of  Michigan,  but 
she  was  carrying  freight  down  the  river  destined  to  points  outside 
the  state  of  Michigan,  and  bringing  freight  up  the  river  which  was 
from  points  outside  the  state  to  points  in  the  state,  and  it  was  there- 
fore held  that  she  was  engaged  in  iuterstate  commerce;  that  it  was 
not  necessary  that  the  freight  should  be  carried  on  the  same  vesSei 
from  one  state  to  the  other. 

In  the  case  at  bar  the  petition  shows  that  the  barges  were  being 
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towed  from  one  point  in  Kentucky  to  another  point  in  the  same  state, 
and  that  her  trips  had  no  connection  whatever,  by  any  possible  eon< 
Btrnotion,  with  any  point  outside  the  state  of  Kentucky.  The  navi" 
gation  laws  of  the  United  States,  then,  clearly,  do  not  apply. 

Bat  it  was  argued  with  great  ingenuity  that  inasmuch  as  the  Ohio 
river  is  a  great  highway  for  interstate  commerce,  congress  has  the 
power,  incidental  it  may  be,  to  enact  the  law  of  that  highway:  other* 
wise,  a  steam-boat  plying  exolnsively  between  points  of  the  same  state 
might  refuse  to  recognize  a  code  of  signals  for  meeting  and  passing 
prescribed  in  accordance  with  the  act  of  congress.  But  that  is  not 
this  case.  The  complaint  is  that  the  barges  were  not  provided  with 
the  means  of  safety  for  passengers  as  prescribed  by  congress.  They 
were  in  tow  of  a  steamer  which,  the  petition  shows,  was  regularly  en* 
rolled  and  licensed,  and  subject  to  the  laws  of  congress.  '  It  may  be 
that  congress  Bas  the  power  to  prescribe  the  law  of  the  highway  so 
far  as  may  be  necessary  to  protect  the  interstate  commerce,  but  no 
court  will  undertake  to  expound  the  constitution  and  declare  inci- 
dental powers,  unless  the  question  is  directly  presented,  and  the  case 
imperatively  requires  it.  The  steamer  which  had  these  barges  in 
tow,  being  subject  to  the  navigation  laws  of  the  United  States,  the 
mere  fact  that  she  took  in  tow  the  barges  had  nothing  to  do  with  any 
interference  with  the  proper  navigation  of  the  Ohio  river. 

In  the  judgment  of  the  court  the  navigation  laws  of  the  United 
States  have  no  application  to  the  case  presented  by  the  petition. 
The  demurxer  is  therefore  sustained,  and  the  petition  dismissed. 


Talb  Lock  Manuf'o  Co.  v.  Jahbs. 
lOreuit  Cburt,  8.  D.  Neu  Fork.    July  21, 1884., 
Patrrt  Law— Mxtaluo  Doobs  Ain>  Doob-Frambs  of  PiasoK-HoLxa  a 

P08T-0FFICK8. 

It  is  unquestionable  that  the  patentee,  when  he  made  his  original  appUca-  ' 
tion,  intended  to  say  that  his  invention  did  not  consist  simply  of  making,  by 
his  combination  of  metallic  doors,  door-frames,  and  wooden  boxes,  a  oonuno- 
nous  metallic  frontage,  but  that  It  a)so  consisted  in  the  wat/  in  v>Meh  the  front- 
age vial  mod*  eimtinvoM,  viz.,  by  the  coifneclion  of  the  adjoining  frames  with 
each  other.  His  deflnite  and  exact  speiiHcation  shows  that  he  supposed  that 
his  patentable  invention  was  thus  limited 
Baub— REiBsnn  No.  8,783. 

The  first  and  second  claims  of  lelssned  letters  patent  Mo.  8,783  to  the  plain- 
tlft  as  assignee  of  Hilas  N.  Brooks,  administrator  of  Linus  Yale,  Jr.,  are  to  be 
limited  so  as  to  require  the  combination  of  door-frames,  doors,  and  pigeon- 
holes, to  be  by  means  of  rivets  or  bolts  which  attach  the  frames  both  to  tho 
wood  work  and  to  each  other. 

In  Equity. 

Frederic  H.  Bettt,  for  plainiiiTs. 
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Samuel  B.  Clark,  Asat.  U.  S.  Dist.  Atty.,  and  George  Andrews,  for 
defendant. 

SShiphan,  J.  This  is  a  bill  in  equity,  based  uppi)  the  alleged  in- 
fringement of  reissued  letters  patent  No.  8,783,  dat«d  July  1,  1879, 
which  were  issued  to  the  plaintiff  as  assignee  of  Silas  N.  Brooks,  ad- 
ministrator of  Linus  Yale,  Jr.,  for  an  improvement  in  post-office 
boxes.  The  original  patent  was  issued  to  said  Brooks,  as  adminis- 
trator, on  September  19,  1871,  and  was  reissued  three  times.  The 
first  reissue  was  applied  for  May  7,  1S72,  and  was  issued  July  9, 
1872 ;  the  second  was  applied  for  April  19, 1875,  and  was  issued  April 
24,  1877;  the  third  was  applied  for  May  U,  1879. 

The  invention  was  described,  and  the  original  patent  and  the  third 
reissue  were  recited  in  the  opinion  which  was  filed  in  June,  1880,  in 
the  case  of  the  present  plaintiff  against  the  ScooiUe  Manufg  Co.  18 
Biatchf.  C.  C,  248;  S.  C.  8  Fed.  Eep.  288. 

The  first  of  the  two  claims  of  the  first  reissue  was  the  first  claim 
of  the  original  patent.     The  second  of  said  claims  was  as  follows : 

"The  combination  of  two  or  more  metallic  fraraea  and  doors  and  locks  with 
pigeon-boles;  said  frames  having  flanges,  which  protect  and  iaclose  wholly 
or  in  part  the  front  edges  of  said  pigeon-holes. " 

The  defendant,  as  postmaster  in  the  city  of  New  York,  and  not 
otherwise,. used  in  the  post-office,  provided  and  equipped  for  him  by 
the  United  States  government,  wooden  post-office  boxes,  with  metallic 
fronts  and  doors,  and  open  at  the  rear.  They  w«re  manufactured 
by  the  Johnson  Rotary  Lock  Company.  The  doors  and  door-frames 
made  a  continuous  metallic  frontage.  The  door-frames  were  secured 
to  each  other  and  to  the  wood-work  as  follows :  At  about  the  middle 
of  each  vertical  edge  of  each  door-frame  there  was  a  triangular  hole, 
which,  with  the  corresponding  hole  in  the  adjoining  door-fratne,  made 
a  rectangular  hole  through  which  the  metal  fastening  bolt,  com- 
pletely filling  such  hole,  was  passed;  the  heads  of  such  bolts  over- 
lapping the  contiguous  edges  of  adjoining  metallic  fronts,  and  the 
bolt  itself  passing  through  the  wooden  partition  between  the  adjoin- 
ing pigeon-holes,  and  being  secured  at  the  back  thereof,  within  the 
*post-office  room,  by  a  nut  screwed  upon  the  end  of  the  bolt. 

There  were  other  boxes  constructed  substantially  as  above  de- 
scribed, excepting  that  the  metal  front  of  each  pigeon-bole  was  fast- 
ened  to  the  wood-work  by  means  of  flanges  and  screws;  but  the 
screws  which  attached  the  frames  to  the  wood-work  did  not  attach 
the  frames  to  each  other. 

Neither  series  of  boxes  would  have  infringed  either  claim  of  the 
original  patent.  Each  series  infringes  the  first  and  second  claims  of 
the  present  reissue,  unless  those  claims  are  to  receive  a  construction 
which  shall  compel  the  metallic  frontage  to  be  made  continuous  by 
rivets,  bolts,  or  fastenings  which  shall  attach  the  frames  both  to  the 
wood-work  and  to  each  adjoining  frame. 

The  plaintiff  insists  that  these  claims  should  not  receive  sueh  a 
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eonetraetion,  because  it  bas  been  found  that  the  invention  of  the  ^ 
speoifioation  of  the  reissue,  although  a  broader  one  than  was  described 
in  the  original  patent,as  the  invention  which  the  history  of  the  art 
and  the  patent  show  should  have  been  described,  and  because  the  first 
reissue  was  promptly  applied  for,  and,  as  issued,  included  in  its  second 
claim,  in  the  view  of  the  plaintiff,  the  same  invention  which  is  de- 
scribed in  the  first  and  second  claims  of  the  reissue. 

The  defendant  says,  among  other  things,  that  since  the  cases  of 
Brass  Co.  v.  Miller,  104  U.  S.  360,  and  Campbell  v.  James,  Id.  356,  it 
has  been  settled  by  the  supreme  court  that  the  commissioner  of  patents, 
in  allowing  the  first  and  second  claims,  exceeded  his  jurisdiction,  be- 
cause the  invention  which  was  first  applied  for,  and  was  "complete 
in  itself,"  was  clearly,  specifically,  and  fully  described  in  thih  original 
specification  and  in  the  claim,  and  an  expanded  claim  would  neces- 
sarily include  an  invention  which  was  not  sought  to  be  described  in 
the  original  patent;  and,  furthermore,  that  there  could  have  been  bo 
inadvertence  or  mistake,  because  the  original  patent  and  the  accom- 
panying documents  show  that  the  patentee  "did  not  intend  it  (the 
patent)  to  embrace  any  such  broad  invention"  as  was  described  in  the 
reissue.  The  defendant  also  says  that  the  patentee,  in  his  applica- 
tion for  the  first  reissue,  ineffectually  endeavored  to  alter  the  descrip- 
tion of  the  invention  so  as  to  omit  the  fastening  of  the  door-frames  to 
each  other  as  a  necessary  integral  part  of  the  invention,  and  that 
the  second  claim  of  the  first  reissue  cannot  fairly  be  construed  to  per- 
mit such  omission,  and  therefore Hhat  the  patentee  is  estopped  from 
insisting  upon  a  broad  construction  of  the  first  and  second  claims  of 
the  present  reissue,  and  that  these  claims  are  objectionable  on  account 
of  the  laches  of  the  patentee.  The  "file-wrapper  and  contents"  of 
the  first  reissue  were  not  a  part  of  the  record  in  the  ScoviUe  Case. 

It  is  unquestionable  that  the  patentee,  when  he  made  his  original 
application,  intended  to  say  that  his  invention  did  not  consist  simply, 
in  making,  by  his  combination  of  metallic  doors,  door-frames,  and 
wooden  boxes,  a  continuous  metallic  frontage,  but  that  it  also  con- 
sisted in  the  way  in  which  the  frontage  was  made  continuous,  viz., 
by  the  connection  of  the  adjoining  frames  with  each  other.  His  def- 
inite and  exact  specification  shows  that  he  supposed  that  his  patent- 
able invention  was  thus  limited.  He  described,  with  precision  and 
clearness,  that  his  metallic  frontage  was  to  be  so  constructed  that 
the  frames  were  to  be  fastened  to  each  other  at  top,  bottom,  and  sides, 
and  not  merely  to  the  wood-work.  "A  specific  invention,  complete 
in  itself,"  was  described  "fully  and  clearly,  without  ambiguity  or  ob- 
scurity." Under  the  definitions  which  are  given  in  the  decisions 
which  have  been  referred  to,  and  in  Manufg  Co.  v.  Ladd,  102  U.  S. 
408,  of  the  inadvertence,  accident,  or  mistake  which  permits  a  reis- 
sue, when  a  patent  is  said  to  be  inoperative  on  account  of  a  de- 
fect or  insuflBciency  in  the  specification  which  arose  through  such  inad- 
vertence or  mistake,  and  also  of  the  nature  of  the  defectiveness  or 
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inaafiBoieney  whioh  is  meant  by  the  statate,  theie  was  no  mistake, 
althoagh  the  patentee  might  have  fallen  into  an  error  of  judgment, 
or  into  ttn  erroneous  conclusion  of  fact;  and,  furthermore,  the  original 
patent,  according  to  the  definitions  contained  in  the  recent  and  per- 
haps in  the  earlier  cases,  was  not  defective  nor  insufficient  either  in 
its  descriptive  portions  or  in  its  claims. 

The  second  claim  of  the  first  reissue,  construed  in  the  light  of  the 
contemporaneous  facts,  which  are  shown  in  the  "file- wrapper  and 
oontents,"  cannot  be  fairly  construed  to  mean  a  metallic  frontage 
irrespective  of  the  fastening  of  the  frames  to  each  other  through  the 
wood-work.  Were  this  claim  to  be  construed  without  study  of  the 
history  of  the  application  as  it  made  its  way  through  the  patent-office, 
and  of  the  amendments  which  it  was  compelled  to  undergo,  it  would 
probably  receive  the  construction  which  naturally  belongs  to  the  first 
claim  of  the  present  reissue.  But  the  patentee  abandoned,  under 
pressure  from  the  patent-office,  the  clauses  in  the  application  which 
made  the  fastening  of  the  frames  to  each  other  to  be  optional,  and 
abandoned  also  a  proposed  third  claim,  which  described  the  box- 
frames  as  secured  to  the  pigeon-holes  "independently  of  each  other, 
by  means  of  screws  or  other  similar  fastenings."  In  view  of  the  fact 
that  the  patent-office  excluded  from  the  descriptive  part  of  the  speci- 
fication suggestions  of  any  other  method  of  fastening  than  that  by 
which  the  frames  were  to  be  fastened  to  each  other,  it  would  be  sin- 
gular if  the  intent  of  the  office  was  to  include  in  the  second  claim 
such  other  method  of  construction!  If  this  claim  has  properly,  and 
the  applicant  knew  that  it  was  intended  to  have,  a  narrow  construc- 
tion,— and  of  this  knowledge  I  think  there  can  be  little  doubt, — the 
plaintiff  would  not  insist  that  the  first  and  second  claims  of  the  present 
reissue  ought,  in  view  of  the  decision  in  Brass  Co.  v.  MiUer,  supra, 
to  be  so  construed  as  to  be  any  broader  than  the  third  claim,  which 
requires  the  combination  of  door-frames,  doors,  and  pigeon-holes  to  be 
by  means  of  rivets  or  bolts,  which  attach  the  frames  both  to  the  wood- 
work and  to  each  other. 

There  is  no  infringement,  and  the  bill  is  dismissed. 


CoTTiEB  and  others  v.  Stuisom  and  others. 

lOireuit  Court,  D.  Oregon.    August  1, 1884.) 

L  NOTTCB  OF  SPECIAIi  MatTEK,  TTNDBR  SECTION  4920,  Rbv.  St. 

Notice  of  special  matter,  in  an  action  for  tlie  infringement  of  a  patent,  Is 
not  a  plending,  and.  Instead  of  being  put  in  the  answer,  slioutd  be  serred  on 
the  adverse  party. 

2.  BPKCIAI.  PI.BA  IN  ACTIOK  FOR  IlTFBIHOEKENT. 

Special  matters,  whicli  may  be  given  in  evidence  tinder  the  general  Issue, 
and  a  notice  in  such  action,  may  also  be  pleaded  specially;  but  special  pleas 
must  conform  to  the  Code  of  Cl\fil  Procedore. 
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S.  Thk  £A8Ti(0in>  Patsnt,  No.  171,926,  Jahcakt  H,  1876. 

Neitber  the  Holt  patent,  Ko.  147,266,  iasueid  Febrnarj  10,  1874,  nor  "A 
Treatise  on  Ventilation,"  written  by  Lewia  W.  Leeds,  and  printed  by  John  WU 
leyA  Sons.  Mew  York,  1871,  anticipated  the  Invention  of  Elbert  l^tmond, 
entitled,  in  tlie  application  for  a  patent  made  September  22, 1875,  "improTO- 
ment  in  ventilating  water-closeta." 

4.   SaXB — ^IlTTRINOBVENT — ^DaHAOKS. 

The  amount  of  the  royalty  charged  and  paid  for  the  nse  of  the  invention 
taken  as  the  measure  of  damages  for  an  infringement  of  the  patent  therefor. 

Action  for  Infringement  of  Patent. 

C.  P.  Heald  and  E.  H.  Merrill,  for  plaintiffs. 

D.  P.  Kennedy,  for  defendants. 

Dbady,  J.  This  action  is  brought  to  recover  damages  for  the  in- 
fringement by  the  defendants  of  a  patent  for  an  "improvement  in  the 
ventilation  of  water-closets,"  applied  for  by  Elbert  Eastmond,  on  Sep- 
tember 22, 1875,  and  issued  January  11,  1876,  to  said  Eastmond  and 
his  assignee,  William  T.  Cottier. 

The  case  was  heard  by  the  court  without  a  jury,  on  the  amended 
complaint,  the  answer  thereto,  and  the  reply.  The  answer  contains 
a  plea  of  "not  guilty,"  and  notice  of  the  following  "special  matters," 
as  provided  in  section  4920  of  the  Revised  Statutes:  (1)  That  the 
alleged  invention  was  previously  patented  to  Jared  Holt,  on  Febru- 
ary 10, 1874,  by  letters  No.  147,266;  (2)  that  it  was  previously  de- 
scribed in  a  printed  book  entitled  "A  Treatise  on  Ventilation,"  writ- 
ten by  Lewis  W.  Leeds,  and  published  in  New  York  in  1871;  and 
(3)  that  a  like  apparatus  and  system  of  ventilation  was  previously 
constructed,  known,  and  used  at  different  places  in  the  United  States 
and  Europe,  of  which  proof  was  only  offered  as  to  two  instances; 
namely,  in  the  year  1871,  on  the  south-east  corner  of  block  55,  in 
Portland,  by  J.  H.  Drummond  and  John  G.  Carson ;  and  in  the  year 
1870,  in  the  town  of  Fond  dn  Lac,  Wisconsin,  by  Edward  Squires. 
The  answer  also  contains  two  special  pleas,  to  the  effect  (1)  that 
the  plaintiffs  have  "constructed  specimens"  of  their  alleged  invention 
without  marking  them  "patented,"  and  without  notifying  the  defend- 
ants of  the  alleged  infringement;  and  (2)  that  the  alleged  invention 
was  not  useful  at  the  time  of  its  production  by  the  said  Eastmond. 
'  Both  the  pleas  and  notice  conclude  to  "the  country,"  as  if  an  issue 
was  formed  thereby.  And  in  their  replication  the  plaintiffs  join  in 
this  supposed  issue  by  the  common  eimiliter, — and  "the  plaintiff  doth 
the  like," — and  then  proceed  to  controvert  each  of  the  pleas  and  notice. 

The  notice  is  not  a  plea,  but  only  an  awkward  substitute  for  one, 
and  needs  no  reply.  It  is  no  part  of  the.answer  and  ought  simply  to 
have  'been  served  on  the  adverse  parties,  so  that  the  matters  con- 
tained in  it  could  be  given  in  evidence  under  the  general  issue  of 
"not  guilty."  And  these  matters  might  have  been  set  up  in  special 
pleas,  without  otherwise  giving  notice  of  them,  and  that  is  the  better 
way,  as  being  in  harmony  with  the  system  of  pleading  prescribed  by 
the  Code. 
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As  the  two  special  pleas  or  defenses  are  made  under  the  Code,  they 
need  not  have  concluded  to  the  country;  and  as  they  consisted  of 
new  matter  which  did  not  make  an  issue  with  any  allegation  in  the 
complaint,  they  ought  not  to  have  so  concluded,  even  at  common  law, 
but  with  a  verification — and  this  the  defendants  are  ready  to  verify. 

The  plea  of  "not  si>ilty"  puts  in  issue  the  alleged  acts  of  the  de- 
fendants constituting  the  infringement  of  the  letters  patent.  But  on 
the  argument  it  was  practically  admitted  that  the  water-closet  of  the 
defendants  is  an  infringement  in  form  and  operation  of  the  plaintiff's 
patent;  and  that  they  are  entitled  to  recover  damages  therefor  un- 
less the  defendants  can  maintain  the  other  defenses  to  the  action,  or 
some  one  of  them. 

The  last  plea — that  the  invention  is  not  useful — was  abandoned 
on  the  argument,  so  that  the  defense  is  now  confined  to  the  omission 
of  the  plaintiffs  to  mark  the  article  in  question  "patented;"  the  an- 
ticipation of  the  Eastmond  patent  by  the  Holt  patent;  Leeds'  Treatise 
on  Ventilation;  and  the  prior  knowledge  and  use  of  the  invention  by 
Squires  and  Carson.  And  as  to  all  these  the  burden  of  proof  is  upon 
the  defendant, — the  patent  to  Eastmond  and  Talbot  being  admitted, 
and  also  that  the  plaintiffs  are  the  due  and  lawful  assignees  of  the 
same  for  this  county.  In  the  specification  upon  which  the  Eastmond 
patent  issued  it  is  stated  that  experiment  has  proven  that  when  a 
water-closet  is  placed  tightly  upon  a  vault,  and  constructed  so  as  to 
form  a  continuous  and  duly-proportioned  air  chamber  between  the 
walls  thereof  from  the  vault  to  the  roof,  with  a  hooded  exit  for  the 
air'in  the  peak  of  the  latter,  a  current  of  air  will  flow  downward  into 
the  vault  through  the  holes  in  the  seat  and  thence  upward  through 
said  air  chamber  and  out  at  the  exit,  thereby  keeping  the  air  in  the 
closet  pure.     And  Eastmond  claims  therein  as  his  invention, — 

"(1)  Tlie  application  of  a  draught  of  air  through  the  vault,  A,  between  the 
interior  and  exterior  coverings  of  a  water-closet,  thence  upward  to  the  exterior 
atmosphei'e,  for  the  purpose  of  keeping  tlie  water-closet  pure  and  wholesome; 
and  (2)  a  double-wall  privy,  seated  upon  its  vault,  so  that  no  air  can  enter  the 
vault  except  through  the  holes  in  the  seat  of  the  privy,  whereby  the  atmos- 
phere of  the  closet  is  kept  pure  by  means  of  a  continuous  downward  draught 
through  the  holes,  and  an  upward  draught  through  the  double  wall  of  tbe 
privy,  all  constructed  substantially  as  described. " 

The  fresh  air  comes  in  at  the  doorway,  and  as  it  is  drawn  down 
into  the  vault  below,  carries  with  it  and  drives  before  it  the  fetid  ex- 
halations and  odors  from  the  vault,  and  thus  keeps  the  chamber  of 
the  closet  ventilated.  The  explanation,  offered  on  the  argument,  of 
this  phenomenon  is  based  upon  the  assumption  that  decomposition  is 
constantly  going  on  in  the  vault,  which  generates  heat,  and  causes  a 
rarification  of  the  air,  or  a  partial  vacuum  therein,  into  which  tho 
heavy  cold  air  presses.  But,  however  this  may  be,  it  is  admitted  in 
this  case  that  the  result  is  produced  by  the  construction  of  a  water- 
closet  in  the  manner  indicated. 
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Holt's  inTeniion  is  styled  in  his  specification  "an  improvement  on 
privy-house,"  and  consists  in  a  "privy-honse"  placed  on  a  vault  with 
double  walls,  so  as  to  furnish  an  air  chamber  or  passage  from  the 
vault  to  the  opening  in  the  roof,  with  a  "series  of  openings"  in  the 
"outer  casing"  below  the  floor  "for  the  admission  of  fresh  air  into 
the  vault,-"  and  he  claims  as  his  invention: 

"The  outer  casing,  B,  having  the  inlet  openings,  E,  for  the  admission  of 
fresh  air  into  the  vault,  in  combination  with  the  walls  of  the  interior  cham- 
ber, A,  arranged  so  as  to  form  the  ventilating  passages,  G.  substantially  as  and 
for  the  purpose  specified." 

The  successful  working  of  this  invention  also  assumes  that  a  more 
or  less  vacuum  is  formed  in  the  vault  from  natural  causes,  into  which 
the  fresh  air  from  without  will  pass  and  drive  upward  and  outward 
the  lighter  fetid  air.  But  these  inventions  are  not  identical.  Indeed, 
they  are  radically  different,  both  in  operation  and  result.  In  Holt's 
patent  the  fresh  air  is  admitted  below  the  seat,  and  instead  of  di- 
rectly ventilating  the  chamber  of  the  closet,  must  have  the  efifect  in 
some  measure  to  drive  the  foul  air  up  through  the  holes  in  che  seat 
into  the  chamber,  as  well  as  up  the  air  passage  between  the  walls. 
By  causing  the  fresh  air  to  mix  with  the  foul,  the  latter  may  be  di- 
luted and  rendered  so  much  the  less  offensive  as  it  rises  into  the 
chamber,  but  that  is  all. 

Counsel  for  defendants  contend  that  the  downward  draught  of  air  in 
the  Eastmond  patent  is  only  an  extended  or  double  use  of  tie  upward 
draught  of  the  Holt  patent,  and  therefore  not  a  patentable  invention  ; 
citing  Roberts  v.  Ryer,  91  U.  S.  150,  and  Brown  v.  Piper,  Id.  37.  In 
the  former  of  these  cases  it  was  held  that  "it  is  no  new  invention  to 
use  an  old  machine  for  a  new  purpose,"  and  therefore  a  mere  change 
in  the  form  and  proportions  of  the  compartments  of  a  refrigerator,  so 
as  to  utilize  the  descending  instead  of  the  ascending  current  of  end- 
lessly circulating  air,  was  only  a  double  use  of  such  refrigerator.  In 
the  latter  it  was  held  that  a  patent  for  an  apparatus  for  preserving 
fish  and  other  articles  in  a  close  chamber  by  means  of  a  freezing  mixt- 
ure, having  no  contact  with  the  atmosphere  of  the  preserving  cham- 
ber, covered  nothing  but  a  double  use  of  the  well-known  ice-cream 
freezer.  But  in  this  case  a  draught  of  air  towards  a  vacuum,  which  is 
not  patentable,  and  may  be  used  by  any  one,  is  applied  by  the  East- 
mond patent  to  the  ventilation  of  a  water-closet  in  a  peculiar  and  es- 
sentially different  manner  from  that  in  the  Holt,  and,  so  far  as  appears, 
with  very  different  results. 

Objection  is  made  to  the  introduction  of  the  book  entitled  "A  Treat- 
ise on  Ventilation,"  because  it  does  not  appear  to  be  a  "printed  pub- 
lication," within  the  meaning  of  the  statute;  and  it  was  admitted 
subject  to  the  objection.  It  is  a  book  of  226  pages,  and  purports  to 
be  the  second  edition  of  two  courses  of  lectures  delivered  on  the  sub- 
ject of  ventilation  by  Lewis  W.  Leeds,  before  the  Franklin  Institute, 
at  Philadelphia.    By  the  title-page  it  appears  to  have  been  printed 
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by  "John  Wiley  &  Son,  New  York,  1871,"  who  style  themselves 
"publishers."  But  there  is  no  other  evidence  than  what  is  furnished 
by  this  copy  that  the  work  was  ever  on  sale  or  in  circulation. 

In  Walk.  Fat.  §  56,  it  is  said  that  "a  printed  publication  is  any- 
thing which  is  printed,  and,  without  any  injunction  of  secrecy,  is  dis- 
tributed to  any  part  of  the  public  in  any  country.  Indeed,  it  seems 
reasonable  that  no  actual  distribution  need  occur,  but  that  exposure  of 
printed  matter  for  sale  is  enough  to  constitute  a  printed  publication." 

But  something  besides  printing  is  required.  The  statute  goes  upon 
the  theory  that  the  work  has  been  made  accessible  to  the  public,  and 
that  the  invention  has  'thereby  been  given  to  the  public,  and  is  no 
longer  patentable  by  any  one.  Publication  means  put  into  general 
circulation  or  on  sale,  where  the  work  is  accessible  to  the  public. 
See  Reeves  v.  Keystone  Bridge  Co.  5  Fisher,  467. 

In  the  nature  of  things,  it  is  not  improbable  that  this  work  has 
been  regularly  puljlished  and  is  in  general  circulation ;  at  least,  among 
those  interested  in  the  subject.  It  is  not  likely  that  it  was  printed 
for  private  circulation.  But  I  doubt  if  the  evidence  is  sufficient  to 
warrant  such  a  conclusion.  It  does  not  appear  that  any  other  copy 
of  it  is  or  ever  was  in  existence,  or  that  it  was  ever  placed  publicly 
on  sale,  or  otherwise  distributed  among  or  made  accessible  to  the  pub- 
lic or  any  considerable  portion  of  the  community. 

But,  waiving  this  objection,  the  invention  f^t  Eastmond  is  neither 
described  no  referred  to  in  it.  The  portion  of  the  work  relied  on  to 
prove  the  anticipation  of  the  invention  is  a  sort  of  supplemental 
chapter,  found  on  pages  171  to  176,  both  inclusive.  It  is  devoted  to 
the  ventilation  of  hospitals,  and  particularly  describes  a  plan  fur- 
nished by  the  author  to  the  sanitary  commission,  during  the  war, 
which  appears  to  have  received  a  prize  at  the  Paris  exhibition,  as  a 
part  of  an  American  sanitary  collection.  It  is  illustrated,  on  page 
173,  by  a  diagram  of  a  hospital  with  a  latrine,  or  water-closet,  at- 
tached, showing  the  method  of  ventilation  by  the  application  of  heat 
below  to  form  upward  currents  of  air  between  the  walls  of  the  build- 
ing and  the  action  of  the  wind  in  passing  over  the  escape  or  ventilator 
in  the  roof  of  the  building,  with  an  upward  slope,  thereby  sucking 
the  air  from  below  and  forming  a  partial  vacuum,  which  helps  to 
maintain  the  current  of  air  from  below.  The  author  styles  it  the 
principle  of  the  Emerson  ventilator  applied  to  ridge  ventilation.  In 
the  adjoining  latrine  a  current  of  air  appears  to  be  sent  down  through 
the  holes  in  the  seat,  from  whence  it  is  drawn  through  the  vault  and 
upward,  and  discharged  through  a  large  ventilating  shaft,  instead  of 
a  passage  between  the  walls.  This  ventilation  of  the  latrine  is  par- 
ticularly described  on  page  175,  and  the  author  says  was  first  ap- 
plied by  him  to  the  ventilation  of  the  latrine-room  of  a  hospital  in 
Washington  in  1863. 

But  the  radical  difference  between  the  two  systems  is  this:  The 
ventilating  shaft  in  Leeds'  plan  must  be  brought  in  contact  with  ar- 
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tifical  heat,  bo  as  to  ratify  the  air  therein  and  eanse  the  onrridnt  to  flow 
upward.  This  would  be  impracticable  in  the  case  of  the  ordinary 
detached  water-closet,  for  the  ventilation  of  which  the  Eastmond  pat- 
ent  is  particularly  intended. 

The  Squires  closet  has  no  other  resemblance  to  the  Eastmond  pat- 
ent than  the  ventilating  space,  not  made  by  a  double  house,  but  by 
an  outer  and  inner  wall,  consisting  of  the  weather-boarding  on  the 
one  side  and  the  coiling  oh  the  other,  and  cutting  an  inch  of  the  girt 
and  plate  away,  so  as  to  make  the  opening  between  the  walls  con- 
tinuous. It  also  has  a  hip  roof  with  a  ventilating  pipe  in  the  top; 
hot  this  pipe  does  not  appear  to  be  covered  with  a  hood  and  open  at 
the  sides,  as  the  one  in  tbe  Eastmond  patent,  with  a  view  of  produc- 
ing a  vacuum  therein  by  the  action  of  the  wind.  The  foul  air  may 
pass  up  from  the  vault  between  tbe  walls  and  out  this  ventilator,  if 
there  is  any  adequate  cause  to  produce  such  result.  It  does  not  ap- 
pear from  the  evidence  that  the  ventilation  of  this  closet  involves  in 
any  way  the  use  of  a  current  of  fresh  air;  and,  if  it  does,  it  is  not 
shown  when  or  how  it  enters.  The  holes  in  the  seats,  according  to  the 
diagram,  appear  to  be  closed,  and  there  are  no  indications  thereon  that 
the  current  is  expected  to  enter  the  door-way  and  pass  down  through 
the  seat  into  the  vault,  as  in  the  Eastmond  patent.  But  it  is  stated 
on  the  diagram  that  tbe  house  projects  over  the  vault  four  or  five 
inches  on  each  side.  This  being  so,  it  might  be  inferred  that  a  cur- 
rent of  fresh  air  entered  the  vault  below  the  floor,  as  in  the  Holt  pat- 
ent, through  the  space  caused  by  this  projection,  between  the  vault  and 
the  sill  of  the  house.  But  it  is  also  stated  on  the  diagram  that  tbe 
house  "is  not  banked  around  at  tbe  bottom,  but  sides  run  down  into 
ground,"  and  this,  if  so,  will  prevent  tbe  fresh  air  from  entering  there. 
The  burden  of  proof  is  on  the  defendants  to  show  the  similarity  in 
these  structures  and  their  mode  of  ventilation,  and  they  have  not 
succeeded. 

The  Carson  closet  is  an  ordinary  one,  weather-boarded  outside  and 
ceiled  inside,  and  seated  on  a  vault  above  the  ground.  It  may  take 
air  downwards  through  the  holes  in  the,  seat,  but  it  is  open  on  the 
ontside,  between  the  roof  and  the  plate,  the  width  of  the  rafters,  and 
it  is  as  likely  to  receive  fresh  air  through  this  opening  as  elsewhere, 
and  thus  check  the  upward  current,  if  any,  and  even  send  it  down- 
ward to  the  vault  and  out  the  holes  in  the  seat  into  the  chamber. 
Both  the  court  and  counsel  examined  this  closet  on  the  ground,  and 
if  the  Eastmond  patent  does  not  sncceed  in  keeping  a  purer  atmos- 
phere about  a  closet  than  there  was  about  it,  it  is  not  worth  talking 
abont. 

But  neither  of  these  closets  were  designed,  nor  apparently  adapted 
nor  used,  to  produce  the  result  claimed  for  the  Eastmond  patent. 
And  whatever  similarity  of  structure  or  effect  there  may  be  between 
them  is  accidental,  and  common  to  most  water-closets.  Walk.  Pat. 
§§  67,  68. 
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The  evidence  supports  the  first  special  plea,  so  far  as  tbe  omission 
of  the  plaintiffs  to  mark  their  water-closets  with  the  word  "patented" 
is  concerned;  bat  it  fails  upon  the  allegation  that  they  had  not  other- 
wise notified  the  defendants  of  the  alleged  infringement.  On  the  con- 
trary, the  proof  is  satisfactory  that  the  defendant  David  Stimson 
was  notified  by  the  plaintiff  D.  W.  Williams  of  the  infringement  some 
months  before  the  commencement  of  this  action,  and  continued  the 
use  of  the  water-closet  until  after  its  commencement,  when  the  vea> 
tilator  was  removed  from  the  roof. 

The  evidence  on  the  subject  of  damages  is  meager.  Taking  the 
amount  of  the  royalty  charged  and  paid  for  the  single  use  of  the  in- 
vention as  a  measure  of  damages,  the  finding  will  be  for  the  plaintiff 
in  the  sum  of  |25,  with  leave  to  move,  on  notice  to  the  defendants, 
for  judgment  for  a  greater  sum,  aa  provided  in  section  491i)  of  the 
Revised  Statutes. 


TuBOTLii  V.  Ir.LiNois  Cent.  R.  Co. 
Same  v.  Michigan  S.  &  N.  I.  B.  Go. 

[Oireuit  Court,  y.  D.  lUinoii.    February  6, 1880.) 
I 

1,  Patents  for  Lnvbntions — Infrtnoexent — Damages— Profits. 

In  estimating  profits  made  by  the  infrinj^er  of  a  patent,  the  comparison  must 
be  between  the  patented  invention  and  what  was  known  and  open  to  the  pub- 
lic at  and  before  the  date  of  the  patent.  If  the  rule  were  otherwise,  a  patent 
miglit  be  practically  de^itroyed  by  subsequent  inventions. 

2.  Same — Inteuest. 

Interest  is  properly  allowable  on  a  decree  for  profits  from  the  time  the  report 
is  in  proper  form  for  exceptions. 

In  Equity. 

F.  H.  Kales  and  West  dt  Bond,  for  complainant. 

George  Payson  and  J.  N.Jewett,  for  defendants. 

Harlan,  Justice.  Looking  into  the  records  of  these  cases  as  they 
were  presented  to  the  supreme  court  of  the  United  States  in  1876, 
(94  U.  S.  690,)  I  find  that  decrees  were  rendered  against  the  Chi- 
cago &  Alton  Railroad  Company,  the  Chicago,  Burlington  &  Quincy 
Railroad  Company,  the  Pittsburgh,  Fort  Wayne  &  Chicago  Railroad 
Company,  the  Michigan  Southern  &  Northern  Indiana  Railroad  Com- 
pany, and  the  Illinois  Central  Railroad  Company,  for  the  infringe- 
ment  of  the  Cawood  patent.  As  to  the  three  companies  first  named, 
the  decrees  were  affirmed  upon  the  ground  that  the  machines  used 
by  them  were  infringements  of  that  patent.  The  decrees  against  the 
Michigan  Southern  and  Illinois  Central  were  reversed,  because  the 
sums  adjudged  against  them  improperly  included  profits  made  froni 
the  use  of  certain  other  machines  which  were  declared  by  the  sapremt* 
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eonrt  to  be  non-infringing,  to-wit,  the  "Bayonet  Vise,"  the  "Michigan 
Southern,"  and  the  "Beebe  &  Smith"  machines.  To  that  extent  the 
decreeB  against  those  companies  were  held  to  be  erroneous,  and  the 
eanses  were  remanded,  with  directions  for  further  proceedings  in 
conformity  with  the  opinion  of  the  court.  They  were  again  referred 
to  the  master,  with  directions — upon  the  testimony  on  file,  if  saffi< 
cient ;  if  not,  upon  additional  testimony — to  ascertain  the  amount  to 
be  deducted  for  the  work  done  by  the  "Beeb9&  Smith,"  the  "Bayonet 
Vise,"  and  the  "Michigan  Southern"  machines.  To  his  report  numer- 
ODk  exceptions  have  been  filed  by  the  defendants. 

Upon  the  last  hearing  before  the  master,  proof  was  made  tending 
to  show  that,  daring  the  period  covered  by  the  accounting,  the  Mich- 
igan  Southern  &  Northern  Indiana  Bailroad  Company  bad  a  license 
to  use  the  Beebe  &  Smith  machine,  with  which,  it  is  claimed,  the  com- 
pany could  achieve  the  same  results  at  less  cost  than  was  incurred 
in  the  use  of  the  Gawood  machines.  The  company,  it  is  contended, 
saved  nothing  by  using  the  Cawood  machines,  and  made,  in  fact,  no 
profits  therefrom.  These  propositions  strike  at  the  foundation  upon 
which  plaintiff's  whole  cause  of  action  rests,  and  must  be  first  ex- 
amined. 

I  doubt  very  much  whether  the  question  thus  raised  is  open  for 
consideration.  The  former  decree  embraced  profits  made  by  the 
company  in  the  use  of  the  several  machines,  in  addition  to  the  Ca- 
wood, which  were  held  by  the  circuit  court  to  have  been  infringing 
machines.  The  supreme  court  affirmed  the  decision  against  the  two 
companies,  now  before  me,  as  in  all  respects  correct,  except  to  the 
extent  that  it  included  in  the  recovery  profits  arising  from  the  three 
non-infringing  machines.  There  is,  consequently,  fair  ground  to  con- 
tend that  the  only  inquiry  now  open  is,  what  part  of  the  original  sum 
found  against  the  defendants  represents,  upon  the  standard  of  com- 
parison heretofore  adopted,  the  profits  arising  from  the  non-infring- 
ing machines  ?  The  standard  of  comparison  now  insisted  upon  in- 
volves the  recasting  of  the  whole  account,  including  that  portion 
representing  the  profits  alleged  to  have  been  made  by  the  use  of  the 
Cawood  machine. 

But,  waiving  any  determination  of  the  question  as  to  my  right  to 
open  the  case,  or  to  direct  the  accounting  to  be  had  upon  a  standard 
of  comparison  different  from  that  adopted  upon  the  original  hearing. 
I  am  of  the  opinion  that  in  estimating  the  profits  made  by  the  com- 
pany from  the  use  of  the  Cawood  machine,  we  must  compare  that 
device  with  what  was  known  and  open  to  the  public  at  and  before  the 
date  of  the  Cawood  patent.  The  Beebe  &  Smith  invention  was  sub- 
sequent to  the  Cawood.  The  company  had  the  right  to  use  the  for- 
mer during  the  period  of  accounting,  and  take  to  itself  all  savings  or 
profits  derived  from  its  use.  But  it  had  no  right  to  use  the  Cawood 
machine,  and  enjoy  the  savings  derived  from  such  use,  simply  because 
it  may  have  made  the  same  profits  at  less  expense  from  another  ma- 
v.20,no.l4— 68 


Digitized  by 


Google 


914  rBDKRAL  BEPOBXBB* 

chine,  patented  sabseqnenUy,  which  it  was  at  liberty  to  ase,  bat  chose 
not  to  use. 

The  Cawood  and  Beebe  &  Smith  maohines  were  independent  in- 
ventions. The  latter  is  asserted  to  be,  at  least,  equally  useful  with 
the  former.  The  owner  of  each  invention  is  entitled  to  be  pro- 
tected in  the  exclusive  enjoyment  of  his  patent  for  the  term  pre- 
scribed by  law.  If  the  position  of  defendants'  counsel  be  tenable, 
a  prior  patent  may  be  ptactioally  destroyed,  and  the  owner  deprived 
of  all  profits  arising  therefrom,  by  obtaining  from  a  junior  patentee 
a  license  to  use  his  invention.  If  the  latter  be  equally  nseful  with 
the  furmer,  the  claim  of  the  prior  patentee  for  profits  realized  from 
the  actual  use  of  his  invention  by  an  infringer  can  always  be  de- 
feated by  showing  that  the  infringer  was  at  liberty  to  use,  although 
he  did  not  use,  the  subsequent  invention,  and  might  have  made 
thereby  the  same  or  greater  profits  at  less  cost.  Indeed,  upon  the 
principle  or  theory  asserted  by  defendants'  counsel,  the  junior  pat- 
entee may  himself  use  the  invention  of  a  prior  patentee  without  lia- 
bility to  the  latter  for  profits,  provided  he  shows  that  had  be  used  his 
own  invention  he  would  have  accomplished  the  same  or  bettor  resulto 
at  the  same  or  less  cost.  I  do  not  believe  such  to  be  the  law,  although 
in  several  cases  cited  by  counsel  there  are  general  expressions  which 
seem  to  sustain  that  view.  But,  after  close  study  of  those  cases,  I 
am  of  opinion  that  in  no  one  of  them  was  the  precise  point  now  under 
consideration  in  the  mind  of  the  court,  or  necessarily  involved  in  the 
decision.  ^ 

Defendants'  counsel  insist  that  the  whole  calculation  of  the  mas- 
ter is  faulty  in  theory  and  method,  and  unwarranted  by  the  evidence. 
I  perceive  no  substantial  objection  to  the  rule  or  theory  which  con- 
trolled the  master  in  his  calculations.  The  difficulty  I  have  is  in 
his  interpretation  of  the  evidence.  He  has  not,  I  think,  given  suf- 
ficient weight  to  the  statements  of  some  of  the  witnesses,  and  in  some 
instances  he  has  construed  statements  most  strongly  against  the  de- 
fendants, when  they  should  be  construed  most  strongly  against  the 
plaintiff,  by  whom  or  in  whose  behalf  the  witnesses  were  called. 
This  I  say  without  forgetting  the  rule  announced  in  9  Wall.  803, 
and  in  4  Fisher,  64. 

Referring,  first,  to  the  evidence  as  it  affects  the  claims  asserted 
against  the  Michigan  Southern  &  Northern  Indiana  Railroad  Com- 
pany, I  am  constrained  to  say  that  much  of  the  criticism  made  by 
counsel  for  defendants  is  justified  by  the  proof,  when  fairly  inter- 
preted. The  master  finds  that  80-196  of  the  sum  adjudged  against 
that  company  represents  the  profits  made  by  the  non-infringing  mar 
chines,  while  the  defendants'  counsel  contend  that  those  profits,  upon 
the  theory  adopted  by  the  master,  constitute  at  least  104-183  of  the 
sum  found  by  the  original  decree.  No  one  can  read  the  evidence 
and  reach  a  conclusion  upon  which  the  mind  will  rest  in  the  confi- 
dence that  it  is  absolutely  correct, — this,  because  it  ia  not  possible 
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for  the  plaintiff  to  prove  the  exact  amount  of  damage  snstained;  and 
it  is  quite  as  difficult  for  the  company,  under  the  oiroumstanoes,  to 
show  with  certainty  the  amount  of  work  done  with  different  ma- 
chines at  its  several  shops  during  the  period  of  accounting,  and  also 
the  advantages  derived  from  using  one  machine  rather  than  another 
at  a  particular  shop.  I  have  concluded  that  the  ends  of  justice,  and 
the  directions  of  the  supreme  court,  will  be  met  by  allowing  plaintiff 
a  decree  against  the  Michigan  Southern  &  Northern  Indiana  Railroad 
Company  for  $113,952.17,  which  is  the  mean  between  the  two  sums 
above  indicated. 

I  have  not  overlooked  what  defendants'  counsel  say  in  regard  to  a 
further  deduction  upon  account  of  rails  mended  prior  to  February  18, 
1862,  when  plaintiff  became  the  owner  bf  the  patent.  The  supreme 
court  said  that  after  the  action  of  the  circuit  court  upon  the  master's 
first  report,  it  must  be  presumed  that  no  profits  were  allowed  for  any 
use  of  the  Cawood  patent  before  the  plaintiff  became  the  owner. 

Unless  I  have  greatly  misapprehended  the  evidence,  different  con- 
sideirations  must  control  the  case  against  the  Illinois  Central  Bail- 
road  Company.  The  objection  made  to  the  master's  report  is  that 
it  is  erroneous  as  to  the  number  of  rails  repaired.  In  support  of  that 
objection  reference  is  made  to  the  report  of  1874,  which  was  not  made 
the  basis  of  the  original  decree^  The  last  reference  was  made  under 
an  order  to  make  such  reductions  as  the  opinion  of  the  supreme  court 
required,  and  the  last  report  makes  a  reference  to  the  testimony  upon 
which  the  master  makes  a  deduction  of  f  2,802.78  from  the  original 
decree.  It  does  not  appear  that  any  further  deduction  should  have 
been  made  on  account  of  the  non-infringing  machines.  It  is  not 
claimed  that  the  master  has  overlooked  or  ignored  any  evidence  bear- 
ing upon  that  point,  and  I  find  nothing  in  the  record  which  author- 
izes any  deduction  beyond  that  made  by  him.  His  report,  therefore, 
as  to  the  Illinois  Central  Railroad  Company,  is  confirmed. 

Interest  will  be  allowed  from  July  12,  1879,  at  which  date  the  re- 
port was  in  proper  form  for  exceptions. 


NoTB.  This  decision  has  been  recently  alHrmed  by  the  supreme  court.  See 
Illinois  Cent.  R.  Co.  v.  Turrill,  4  Sup.  Ct.  Rep.  5.  As  to  time  of  compuri- 
son  in  determining  profits  or  damages,  there  seems  to  be  a  conflict  between 
the  foregoing  opinion  of  Justice  Harlan  and  the  views  expressed  by  Judge 
Woods  in  National  Gar  Brake  Shoe  Co.  v.  Terre  Haute  Car  &  Manvf'g  Co. 
19  F£D.  Rep.  614. 
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Fbtbb,  Jr.,  V.  Maubeb. 
[GWeuit  Court,  S.  1).  JV«w  York.    July  17, 1884.) 

Patent  Law — Tii-ed  Auch,  Etc.,  for  Ihtebiors — Kbkischek's  Patent. 

The  invention  is  old ;  and  it  is  useless  to  attempt  to  sustain  the  patent  upon 
reflned  distinctions  in  structure,  which  the  patentee  eridently  never  contem- 
plated, and  which  certainly  are  not  within  the  claims  as  expressed  in  the  pat- 
ent. 

r 

In  Equity. 

Geo.  W.  Van  Siclen,  for  complainant. 

Gen.  John  A.  Foster,  for  defendant. 

Wallace,  J.  A  rehearing  was  granted  in  this  caase  because  it 
appeared  that  an  erroneous  interpretation  bad  probably  been  placed 
upon  the  description  in  the  English  provisional  specification  of 
George  Davis  at  the  original  hearing.  Upon  the  rehearing,  however, 
the  defendant  was  permitted  to  introduce  a  new  exhibit,  the  Gui- 
chard  French  patent  of  1869,  which  supplies  all  that  was  attributed 
originally  to  the  Davis  provisional  specification.  The  Guichard  pat- 
ent is,  in  fact,  a  complete  anticipation  of  everything  that  is  essential 
and  valuable  in  the  complainant's  invention  as  described  and  claimed 
in  his  letters  patent,  although  it  is  inttoduced  as  showing  that  in  the 
prior  state  of  the  art  there  was  no  invention  in  Kreischer's  hollow- 
tiled  arch. 

The  complainant  insists  that  his  patent  is  not  for  a  fiat  arch  of 
sectional  hollow  tiles  supported  by  girders,  the  sections  of  which  have 
plane  joints,  and  recesses  where  they  abut  against  the  girders  to 
catch  over  the  flanges  of  the  girders;  but  that  it  is  for  a  flooring  con- 
sisting of  the  flanged  iron  girders,  the  flat  arch  of  sectional  hollow 
tiles,  with  recesses  which  go  under  the  flanges  of  the  girders,  wooden 
floor  joists  resting  on  the  tiles,  and  with  air  spaces  between  the  top 
of  the  tiles  and  the  wooden  floor.  The  patentee  might  have  claimed 
such  a  flooring,  but  he  did  not  either  in  his  original  or  reissued  pat- 
ent, and  obviously  because  he  did  not  mean  to  be  limited  to  such  an 
invention.  Th^  claim  of  the  original  is  for  a  hollow  arched  tile  made 
in  three  sections,  having  recesses  in  the  end  sections  to  catch  over 
the  bottom  flanges  of  the  iron  girders,  and  the  middle  section  being  a 
wedge-shaped  key.  The  iron  girders  are  necessarily  included  as  a 
feature  of  the  invention  thus  claimed,  because,  otherwise,  there  would 
be  nothing  to  support  the  arch,  and  nothing  for  the  recesses  to  catch 
upon  or  over,  and  by  a  r^erence  to  the  description  of  the  drawings 
the  entire  conception  of  the  patentee  may  be  readily  understood. 

In  the  reissue  two  claims  are  inserted  in  the  place  of  the  one  claim 
of  the  original.  The  first  claim  is  merely  a  more  specific  statement 
of  the  claim  of  the  original,  except  that  it  does  not  limit  the  inven- 
tion to  an  arch  composed  of  three  sections,  and  eliminates  the  recess 
in  the  end  sections  as  a  constitutent.     As  it  was  apparent  from  the 
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description  in  the  original  that  the  arch  could  be  made  of  a  larger 
number  of  sections,  and  conld  be  made  without  recesses  in  the  end 
sections,  it  was  proper  to  make  these  modifications  in  the  first  claim 
of  the  reissue;  and  the  claim  of  the  reissue  was  for  the  same  inven* 
tion  described  in  the  original.  The  second  claim  in  the  reissue  is  the 
first  claim  limited  by  making  the  recesses  in  the  end  sections  of  the 
tile,  which  are  left  out  in  that  claim,  a  constituent.  It  is  the  same 
as  the  claim  of  the  original  patent,  except  that  it  does  not  confine 
the  invention  to  an  arch  having  three  sections  only ;  and,  for  the  rea- 
sons  stated  in  rdference  to  the  first  claim,  it  is  for  the  same  inven- 
tion described  in  the  original.  As  the  reissue  was  obtained  within 
two  years  of  the  issue  of  the  original,  it  is  valid. 

But  it  becomes  necessary  for  the  complainant  now,  in  view  of  the 
evidence  showing  the  prior  state  of  the  art,  to. abandon  the  real 
claims  of  the  patent,  which  are  for  a  peculiar  arch  of  hollow  tiles 
supported  by  girders  to  be  used  in  the  walls  or  in  the  ceilings  of  build- 
ings, and  to  substitute  a  claim  for  a  flooring  with  air  spaces  for  ven- 
tilation, and  an  arch  of  a  special  construction  which  is  peculiarly  con- 
trived to  form  the  ceiling  of  the  room  below. 

The  patentee  undoubtedly  conceived  that  when  his  arch  was  used 
as  a  ceiling  nnder  the  flooring  of  buildings  an  incidental  advantage 
could  be  obtained  by  constructing  it  so  as  to  leave  air  spaces  for  ven< 
tilation  to  the  sleepers  and  flooring ;  and  he  pointed  out  the  advan- 
tages of  his  arch  over  brick  arches  in  that  respect;  but  he  did  not 
intend  to  limit  himself  to  a  claim  which  would  not  be  infringed  if  a 
flooring  and  sleepers  were  not  used  in  connection  with  his  arch.  The 
language  of  the  claims  is  not  fairly  susceptible  of  such  a  construc- 
tion. They  would  be  infringed  if  his  arch  were  used,  although  the 
space  above  it  were  filled  up  with  cement,  and  no  sleepers  or  flooring 
were  used. 

The  slight  variation  between  the  form  of  the  recess  in  the  end  sec- 
tions of  the  patentee's  tiles  and  that  found  in  the  several  earlier 
arches  of  sectional  hollow  tiles,  is  not  of  sufficient  novelty  to  sustain 
the  patent.  The  patentee  describes  the  arch  as  provided,  at  its  end 
sections,  with  a  recess  "to  catch  over"  the  bottom  flanges  of  the  iron 
girders,  when  his  arch  is  used  for  ceilings,  but  he  does  not  suggest 
any  special  advantage  arising  from  the  form  of  the  recess.  The  re- 
eess  was  apparently  designed  to  assist  in  supporting  the  arch  as  a 
locking  device.  If  it  has  any  advantages  over  those  which  were  used 
for  the  same  purpose  by  others  previously,  arising  from  its  form,  the 
form  should  have  been  described.  The  form  is  shown  in  the  draw- 
ings, but  obviously  the  language  of  the  description  does  not  confine 
the  patentee  to  any  particular  form,  but  covers  any  form  which  will 
enable  the  end  tile  to  "catch  over"  the  flange.  It  may  be  that  the 
earlier  recesses  do  not  catch  over,  but  they  lock  the  girder,  for  all 
practical  purposes,  as  well  as  those  of  the  patentee.  In  any  event, 
the  patentee's  change  in  the  form  of  the  recess  does  not  amount  to 
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invention.  Tbe  reoess  in  the  defendant's  end  tiles  does  not  differ 
materially  from  the  recesses  in  the  Garcias  and  Hoax  Freres  ez.hibit8, 
yet  the  complainant  insists  that  the  defendant  bap  the  reoess  de- 
scribed in  tbe  patent. 

In  conclusion,  there  was  no  patentable  novelty  in  Ereisoher's  hol- 
low-tiled flat  arch,  the  invention  which  is  claimed  in  the  complain- 
ant's patent,  in  view  of  the  prior  state  of  the  art.  Hollow  tiles  were 
old;  fiat  arches  were  old;  flat  arches  made  of  hollow  tiles  in  sections 
were  old;  flat  arches  of  sectional  hollow  tiles  with  plane  joints  were 
old;  such  arches  supported  at  the  ends  by  girders,  and  used  to  sup- 
port the  floors  of  fire-proof  buildings,  were  old ;  such  arches  thus  sup- 
ported were  old  when  tbe  end  sections  of  the  tiling  were  provided  with 
a  recess  to  receive  tbe  flange  of  the  girder.  Everything  which  is  of 
the  sabstanoe  of  the  invention  was  old  except  a  slight  change  in  the 
form  of  the  recess  in  tbe  end  sections  of  the  tiling.  No  advantages 
arising  from  this  change  of  form  are  suggested  in  the  patent,  and  it 
is  doubtful  whether  there  are  any  practically.  If  there  are  any,  the 
form  is  described  in  terms  so  vague  that  any  form  which  serves  to 
lock  the  tile  to  the  girder  will  satisfy  the  description ;  and  the  old  re- 
cesses would  do  this.  Ereischer,  doubtless,  thought  that  his  arch  was 
new,  and  he  described  and  claimed  his  invention  broadly  npon  this 
theory.  It  is  now  shown  to  have  been  old,  and  it  is  quite  useless  to 
attempt  to  sustain  the  patent  upon  refined  distinctions  in  minor  de- 
tails in  structure  which  the  patentee  evidently  never  contemplated, 
and  which  certainly  are  not  within  the  claims  as  expressed  in  the 
patent. 


Thb  NEQAnirBB. 

(BMriet  Court,  N.  D.  lUinoU.    July  14, 1884.) 

1,  A.DinnAt.TT — CoLMStoN— PiiRADrNO — Evidence — Bitrdkn  of  Pboop. 

Tbe  failure  of  a  respondent  to  allege,  as  a  defense,  that  tbe  collision  was  an 
inevlflable  accident,  does  not  aid  tlie  case  of  the  libelant.  The  libelant's  case 
depends  upon  his  sustaining  (he  main  allegations  la  his  libel, to  the  eScct  that 
tlie  coIlisioQ  was  caused  by  the  fault  of  tbe  respondent,  and  if  he  fails  of  his 
piroof  in  that  particular  he  cannot  recover. 

2.  Saub— UNBXPeoTBD  Approach  of  Vkssbls— Navioation  Laws. 

In  cases  where  two  vessels  approach  each  other  unexpectedly  in  very  danger- 
ous proximiiy,  the  guide  for  their  action  should  be  rule  21  of  the  navigation 
laws,  (Rev.  St.  42J3,)  which  provides  that  "due  regard  should  be  had' to  all 
the  dangers  of  navigation,  and  to  any  special  circumstances  which  may  exist 
in  any  particular  ciise,  rendering  a  departure  from  the  general  rules  necessary 
In  order  to  avoid  immediate  danger. 
8.  Same — Fon-HoRSs— Proof— Failurb  to  Hbah. 

The  testimony  being  that  the  fug-  horn  was  regularly  and  properly  blown  by 
tbe  ves<el  complained  against,  tbe  proof  that  it  was  not  heard  by  the  vessel 
complaining  does  not,  under  tbe  circumstances,  overthrow  thit  testimony. 
Tbe  proof  that  the  horns  were  properly  blovra  on  each  vessel,  and  yet  not  heard 
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on  tbe  other,  rimcify  Aoyn  that  the  bat-known  preeantlons  wUcb  exporl- 
ence  has  suggested  or  the  law  provided,  may  at  times  fall  of  securing  safety. 

4.  SaMK — No  FADIiT  WHEN  Rcn,BS  OoMFIilBD  WrrR. 

If  the  officers  and  cruvr  of  a  Tessel  comply  with  all  the  mies  which  circnm- 
stancea  require  them  to  observe,  they  cannot  be  held  in  fault  in  the  event  of  a 
collision.     Th«  Hkude  liUnd,  17  Ved.  Vise.  6S4,  distinguished. 

In  Admiralty. 

Mix,  Soble  d  White,  (of  Cleveland,  Ohio,)  and  W.  H.  Condon,  tor 

respondent. 

H.  W.  Magee  and  C.  E.  Kremer,  for  libelant. 

Blodoett,  J.  The  libelant  in  this  case,  as  owner  of  the  schooner 
E.  M.  Portch,  seeks  to  recover  the  damaf^s  sastained  by  his  vessel 
by  a  collision  with  the  schooner  Negaunee.  The  collision  occurred 
on  the  waters  of  Lake  Michigan,  nearly  abreast  of  Ahnapee,  and  12  or 
15  miles  from  the  west  shore  of  tbe  lake,  and  between  the  hours  of  7 
and  8  o'clock  in  the  morning  of  September  19, 1880.  The  Negaunee 
is  a  large  three-masted  schooner,  and  was  laden  with  over  1,100  tons 
of  coal,  bound  from  Buffalo  to  the  port  of  Milwaukee.  The  Portch 
was  .also  a  large  three-masted  scboouer,  loaded  with  cedar  ties  and 
'posts,  and  bound  from  Alpena  to  Chicago.  The  libel  alleges  that 
the  collision  was  occasioned  wholly  by  the  fault  and  negligence  of 
those  in  charge  of  the  Negaunee,  and  the  answer  denies  that  there 
was  any  negligence  on  the  part  of  the  Negaunee. 

The  proof  sliows,  and  it  is  admitted,  that  at  the  time  of  the  collision, 
and  for  several  hours  before,  a  thick  Wet  fog  bad  prevailed.  Tbe  wind 
was  about  S.  The  course  of  the  Negaunee  was  S.  W.  by  S.,  and  the 
course  of  the  Portch  wad  S.  £.  ^  S.  The  Negaunee  was  carrying  all 
her  sails,  and  the  Portch  all  her  lower  sails,  but  not  her  gaff  nor  jib 
topsails,  but  she  had  been  carrying  all  or  part  of  her  upper  sails  until 
just  before  the  collision.  Tbe  speed  of  each  was  between  four  and 
five  miles  an  hour,  as  estimated  by  tbe  judgment  of  their  respective 
ofiBcers  and  crews.  Tbe  two  vessels  had  been  in  company,  or  in  sight 
of  each  other,  during  the  day  before,  and  from  the  fact  that  they  had 
made  the  same  distance  during  the  night,  I  conclude  that  they  had 
run  at  about  tbe  same  rate  of  speed,  although  it  is  probable  that  the  • 
Negaunee  may  have  carried  more  sail,  as  her  cargo  was  heavier  than 
that  of  the  Portch,  and  she  was  settled  deeper  into  the  water,  and 
probably  needed  to  carry  more  sails  than  the  Portch  to  make  the 
same  speed. 

I  conclude  from  tbe  proof,  without  now  taking  time  to  discuss  it, 
that  both  vessels  had  competent  lookouts,  and  that  both  were  sound- 
ing their  fog-horns  at  tbe  regular  intervals  required  by  the  sailing 
rules.  The  Negaunee,  being  on  the  port  tack,  was  sounding  two 
blasts  of  her  horn  in  quick  succession,  at  intervals  of  not  more  than 
two  minutes,  and  the  Portch,  being  on  the  starboard  tack,  was  sound- 
ing one  blast  of  her  horn  at  intervals  of  not  more  than  two  minutes. 
The  concurrent  proof  from  witnesses  on  the  decks  of  both  vessels  is 
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that  neither  heard  the  horn  of  the  other,  and  that  the  vessels  were 
not  over  150  feet  apart  when  they  sighted  each  other,  and  I  am  sat- 
isfied that  they  sighted  each  other  about  the  same  instant.  The  wit- 
nesaes  also  agree  that  when  they  sighted  each  other  a  collision  was 
inevitable.  At  this  time  the  Portch  was  pointing  nearly  to, the  fore- 
rigging  of  the  Negaunee,  and  the  wheel  of  the  Portch,  by  order  of  her 
captain,  was  put  hard  up,  and  the  sheets  of  her  after  sails  slacked  off, 
by  which  maneuver  it  was  intended  to  swing  the  bow  of  the  Portch 
off  with  the  wind,  and,  if  possible,  carry  her  astern  of  the  Negaunee, 
while  the  Negaunee's  wheel  was  pat  hard  down  at  about  the  same  time, 
for  the  purpose  of  bringing  her  head  up  into  the  wind.  The  expedi- 
ents resorted  to  on  both  vessels  were  unavailing,  and  the  bow  of  the 
Portch  struck  the  Negaunee  near  the  Negaunee's  mizzen  rigging,  tear^ 
ing  out  her  bowsprit  and  breaking  in  her  bows,  but  doing  compara- 
tively little  injury  to  the  Negaunee.  As  already  said,  it  is  agreed  by 
the  ofScers  and  crew  of  both  vessels  that  when  each  became  aware 
of  the  proximity  of  the  other  a  collision  was  inevitable,  and  the  most 
that  was  expected  from  the  maneuvers  adopted  was  to  mitigate  the 
damage. 

It  is  urged  on  the  part  of  the  Portch  that  it  was  a  faalt  on  the  part  of 
the  master  of  the  Negaunee  to  put  his  wheel  hard  down  and  come  up 
into  the  wind,  as  he  thereby  lost  some  of  his  headway  and  threw  the 
stern  o(  his  vessel  towards  the  Portch ;  while  it  is  contended  on  the  part 
of  the  Negaunee  that  her  captain  did  the  right  thing,  and  that  the  mas- 
ter of  the  Portch  was  at  fault  iii  putting  his  wheel  hard  up;  that  if 
he  had  put  his  wheel  hard  down  the  Portch  would  have  swung  up  into 
the  wind,  and  the  two  vessels  would  have  coiiie  together  by  the  bows, 
where  they  are  strongest,  and  would  have  glanced  off  from  each  other. 
Experienced  practical  navigators  have  testified  on  both  sides,  and 
seem  about  divided  equally  in  opinion  as  to  whether  the  maneuver 
attempted  by  the  Portch  or  that  attempted  by  the  Negaunee  was  the 
best  seamanship.  There  is,  however,  good  authority  in  support  of 
the  action  of  the  master  of  the  Negaunee. 

In  the  Kedge- Anchor,  a  treatise  on  navigation,  nsed  as  a  text-book 
«  at  the  United  States  naval  academy,  the  following  rule  is  stated : 

Kule  404,  (page  221.)  "In  cases  of  surprise  and  danger,  from  the  accidental 
meeting  of  two  ships  on  opposite  tacks  in  the  night,  it  too  often  happens  that 
officers  aro  more  apt  to  give  orders  to  the  stranger  tlian  to  take  any  measure 
of  pre(;aution  themselves,  such  as  hailing  to  put  the  helm  up  or  down,  and  to 
clear  them,  when  they  may  be  as  much  in  fault,  and  possess  the  same  means 
of  extricating  themselves  from  the  difficulty.  In  situations  of  this  sort,  it  is 
much  better  that  both  parties  should  put  their  helms  down  rather  than  wp; 
the  ships  will  approach  each  other  for  a  time,  but  will  diminish  in  velocity, 
and  afterwards  separate." 

I  do  not  care  to  discuss  the  question  of  nautical  skill  here  raised, 
as  I  think  there  can  be  no  doubt  that  the  maneuvers  resorted  to  on 
each  vessel  must  be  deemed  to  have  been  adopted  in  extremis,  and 
the  master  of  neither  is  to  be  charged  with  fault  for  what  he  did  un- 
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der  the  oircumstancds.  One  cannot 'say  from  the  proof,  mth  any  de- 
gree of  certainty,  that  a  collision  would  have  been  averted,  or  the 
consequences  any  less  serious,  if  different  maneuvers  had  been  made 
^or  attempted. 

But  it  is  urged  that  the  Negannee,  being  on  the  port  tack,  was,  under 
the  seventeenth  rule  of  section  4238,  Rev.  St.,  required  to  keep  out  of 
the  way  of  the  Portch ;  that  the  Portch  had  the  right  of  way  and  was 
to  hold  her  course,  and  it  was  the  Negaunee's  duty  to  give  the  way 
or  turn  out ;  and  this  rule  would  be  aptly  invoked  if  the  proof  showed 
that  those  in  charge  of  the  Negaunee  had  Eu£5cient  notice  of  the 
proximity  of  the  Portch  to  enable  them  to  execute  the  proper  move- 
ments to  give  the  Portch  the  way.  The  proof,  however,  shows,  as  I 
have  already  said,  that  at  the  time  the  Negaunee's  officers  were  ap- 
prised of  the  presence  of  the  Portch,  they  were  so  near  together  and 
a  collision  so  imminent  that  it  was  futile  to  attempt  to  keep  out  of 
the  way;  and  it  seems  to  me  that,  under  the  circumstances,  rule  17 
was  inoperative,  and  rule  24  of  the  same  section,  which  requires  that 
"due  regard  must  be  had  to  all  the  dangers  of  navigation,  and  to  any 
special  circumstances  which  may  exist  in  any  particular  case  render- 
ing a  departure  from  the  general  rules  necessary  in  order  to  avoid 
immediate  danger,"  became  the  guide  of  both  parties;  that  is,  that 
each  party,  under  an  unexpected  impending  peril,  must  do  what  he 
«an  promptly  to  avoid  it.  ^ 

I  can  see  no  reason  for  concluding,  from  the  proof  in  the  case,  that 
the  lookonl  of  the  Negaunee  was  negligent  or  incompetent.  It  is  tru«, 
I  think,  if  the 'testimony  is  to  be  believed, — and  it  is  not  incredible, — 
that  these  two  vessels  found  themselves  suddenly  looming  up  out  of 
this  dense  fog  within  150  feet  of  each  other,  and  without  either  hav- 
ing heard  the  fog-horn  of  the  -other,  although  the  horns  on  each  may 
have  been  sounded  at  the  proper  intervals.  It  must  be  remembered 
that  the  fog  was  wet  and  dense,  the  wind  from  the  south,  about  a  five- 
knot  breeze,  and  the  courses  of  the  vessels  such  that  the  wind  would 
not  aid  in  transmitting  sounds  from  one  to  the  other.  They  were 
approaching  each  other  at  a  combined  speed  of  eight  to  ten  miles  an 
hour,  and  if  it  so  happened  that  their  horns  were  blown  simultaneously 
two  minutes  before  they  sighted  each  other,  there  was.  time  for  them 
to  have  passed  over  nearly  a  third  of  a  mile  after  the  last  blast  was 
given  on  the  horn  of  either  vessel.  When  you  add  to  this  the  fact 
that  the  horn  of  the  Portch  was  blown  upon  her  windward  side,  so  that 
her  sails  would  tend  to  interrupt  or  break  the  waves  of  sound  from 
her  deck,  I  think  it  not  unreasonable  to  conclude  that  the  proper  fog 
signals  were  given  from  each  vessel,  and  yet  were  not  heard  on  the 
other. 

It  is  further  urged  that  both  these  vessels  were  going  too  fast,  and 
that,  this  being  a  mutual  fault,  makes  this  a  proper  case  for  dividing 
the  damages.  As  has  been  before  said,  the  proof  shows  the  speed  of 
the  two  vessels  to  have  been  substantially  the  same.    They  were  near 
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enongb  together  for  company  wben  the  darkness  of  the  night  before 
shut  in  npon  them,  and  too  near  for  safety  when  they  first  saw  each 
other  in  the  morning.  Being  of  nearly  the  same  size,  and  both 
loaded,  they  had  been  so  navigated  daring  the  hours  of  the  night  as 
to  make  the  same  progress  towards  their  port  of  destination.  The 
proof  as  to  the  distance  they  had  thus  passed  over  during  the  night, 
as  well  as  the  velocity  of  the  wind,  all  concurs,  I  think,  in  showing 
that  their  speed  at  the  time  of  the  collision  was  not  to  exceed  fonr 
and  a  half  miles  an  hour,  and  the  proof  shows  this  was  no  more 
than  a  sufBoient  speed  to  secure  steerage-way  and  prevent  drifting  to 
leeward.  Indeed,  it  seems  to  me  difficult,  if  not  impossible,  to  de^ 
monstrate  that  the  rate  of  speed  at  which  these  vessels  were  sailing 
contributed  to  the  danger  of  either.  It  so  happened  in  this  case 
that  these  two  vessels,  running  at  substantially  the  same  rate  of 
speed,  came  together.  A  little  more  speed  on  one  or  less  on  the  other 
would  have  saved  the  collision.  But  upon  what  basis  or  data  could 
any  navigator  have  calculated  that  be  increased  his  own  safety  or 
that  of  other  vessels  he  was  liable  to  meet  by  going  at  a  lower  rate 
of  speed?  The  Negaunee  might  have  been  a  greater  peril  to  her- 
self, or  any  other  vessel  she  was  liable  to  encounter,  if  she  had  lain 
still,  if  that  were  possible,  during  such  a  fog. 

My  attention  is  called  by  counsel  to  the  case  of  The  Rhode  leland, 
17  Fed.  Bep.  554,  where  it  was  held  that  seven  miles  an  hour  by  a 
sail-vessel  in  a  fog  was  too  high  a  rate  of  speed ;  but  in  that  case  the 
sail-vessel  was  running  in  a  narrow  passage-way,  on  pilotage  ground, 
where  her  officers  knew  she  was  liable  to  encounter  other  vessels,  with 
very  little  room  in  which  to  maneuver,  and  has  many  other  facts  to 
distinguish  it  from  this.  , 

From  the  proof  in  this  case,  then,  I  -cannot  see  that  any  fault  for 
this  collision  can  be  properly  laid  to  the  crew  of  the  Negaunee.  The 
testimony  is  that  her  horn  was  regularly  and  properly  blown.  The 
proof  that  it  was  not  heard  on  the  Portch  does  not,  under  the  cir- 
cumstances, overthrow  this  proof  from  the  Negaunee.  The  prool 
that  the  horns  were  properly  blown  on  each  vessel  and  yet  not  heard 
on  the  other,  simply  shows  that  the  best-known  precautions  which  ex- 
perience has  suggested  or  the  law  provided  may  at  times  fail  of  secur- 
ing safety.  If  the  officers  and  crew  of  the  Negaunee  complied  with 
all  the  rules  which  the  circumstances  required  them  to  observe,  they 
cbrtainly  cannot  be  held  to  be  in  fault;  and  I  am  of  opinion  that  the 
proof  does  not  show  any  failure  or  neglect  on  the  part  of  those  in 
charge  of  the  Negaunee  which  should  make  her  liable  for  the  damage 
sustained  by  the  Fortoh. 

It  is  objected  that  the  answer  of  the  respondent  does  not  allege,  as 
a  defense  in  this  case,  that  the  collision  was  an  inevitable  accident; 
but  I  do  not  understand  that  it  was  necessary  to  make  such  an  alle- 
gation. The  libelant's  case  depends  upon  sustaining  the  main  alle- 
gation in  his  libel,  to  the  effect  that  the  collision  was  caused  by  tfae 
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fault  of  the  Negaanee,  and  if  he  fails  of  his  proof  in  that  particnlar 
he  cannot  recover.     The  defense  does  not  rest  upon  the  fact  that  the 
collision  was  an  inevitable  accident,  but  upon  the  qnestion  whether 
it  resulted  from  the  fault  of  the  Negaunee. 
The  libel  is  dismissed  for  want  of  equity,  at  costs  of  libelant. 


The  Gek.  Mbadb. 
{CUreuit  Court,  D.  Nebratka.    Jaly  23,  1884.) 

1.  Lien  on  Vksskl — WAivEn. 

A  lien  which  has  accrue!  upon  a  veisel  for  supplies  furnished  it,  Is  not  wntrod 
or  lost  by  the  acceptance  ol  commercial  paper  belonging  to  the  leosees  uf  the 
vessel. 

2.  Admiralty  Practiok— PiiEADraos  and  Proof— Varianoh. 

When  the  allegations  in  an  answer  are  that  the  owners  leased  certaia  boata 
to  a  corporation  for  the  term  of  three  years,  while  the  proof  disclosed  separate 
charter-parties  for  each  year,  including  the  one  in  quustion,  there  is  not  such 
a  variance  as  will  be  regarded. 
8.  Fradd  on  Creditors— Lkasb  of  Vb^sbi/— Evtdbncb. 

When  the  owners  of  boats  lease  them  to  a  transportation  company,  evidence 
of  an  interest  manifested  by  the  owners  in  the  success  of  the  company  is  not  a 
sign  of  bad  faith  in  miiking  the  lease,  or  of  an  attempted  fraud  upon  creditors. 

4.    LlBKL — CONTR.\0T  FOR   SUPPLIES — EVIDENCE. 

In  a  libel  against  a  vessel  evidence  examined,  and  held  to  show  that  supplies 
used  upon  a  boat  leased  by  a  transportation  company  were  sold  to  the  com- 
pany and  on  its  credit,  and  not  on  that  of  the  boat. 
5'.  Same. 

Where  supplies  are  furnished  to  and  upon  the  credit  of  a  transportation 
company,  a  libel  cannot  be  maintained  against  a  leased  boat  upon  which  they 
were  used. 

In  Admiralty.    On  exceptions  to  the  report  of  the  referee. 

T.  P.  Murphy,  for  libelants  and  interveuur. 

J.  M,  Woolworth,  for  claimants.  ^ 

Brewer,  J.  This  was  a  libel  Hied  against  the  steamer  Gen.  Meade 
for  supplies  furnished  by  the  libelants  in  the  season,  and  mainly  in 
the  month' of  April,  1882.  The  supplies  were  furnished  at  Bismarck, 
in  the  territory  of  Dakota,  a  foreign  port.  That  the  supplies  were 
furnished  is  undisputed,  but  the  contention  of  the  claimants,  who 
are  the  owners  of  the  boats,  was  and  is  that  they  were  sold  to  and  on 
the  credit  of  the  Northwestern  Transportation  Company.  After  the 
seizure  of  the  boat,  the  intervenor  appeared  and  filed  his  claim  for 
services  as  watchman  at  the  port  of  Covington,  in  the  state  of  Ne- 
braska,  also  a  foreign  port.  The  case  was  tried  in  the  district  court, 
and  a  decree  rendered  in  favor  of  the  libelants  and  the  intervenor. 
From  this  decree  the  claimants  appeal  to  this  court. 

The  case  was  submitted  to  the  district  court  upon  the  testimony  of 
the  libelants,  and  apparently  the  question  submitted  to  that  court  was 
whether,  after  the  Uen  had  accrued  by  the  furnishing  of  the  supplies, 
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it  was  waived  or  lost  by  the  mere  acceptance  of  commercial  paper  of 
the  transportation  company.  That  qaestion  the  district  court  prop- 
erly answered  in  favor  of  the  libelants.  After  the  appeal  was  taken, 
the  claimants  took  the  testimony  of  the  general  manager  of  the  trans- 
portation company,  and  the  case  was,  by  consent,  referred  to  the 
Hon.  James  W.  Savage,  to  report  on  the  law  and  fact.  His  report 
was  filed  on  the  seventh  day  of  May,  1884,  finding  in  favor  of  the 
claimants,  and  that  the  supplies  were  famished  on  the  credit  of  the 
transportation  company,  and  not  on  that  of  the  boat.  Exceptions 
were  filed  to  this  report,  and  the  case  is  now  before  me  on  those  ex- 
ceptions. 

It  is  clear,  from  the  testimony,  that  the  owners  in  fact  leased  this 
boat  and  others  to  the  transportation  company,  and  that  they  were 
by  such  company  operated  during  the  season  in  question,  as  well  as 
during  the  two  prior  years.  It  is  true  that  in  the  argument  some 
insinuations  were  thrown  out  against  the  honafideg  of  this  transac- 
tion, and  the  letters  of  some  of  the  owners  were  referred  to  as  indi- 
cating an  active  interference  in  the  management  of  the  boats.  I  see 
nothing  in  the  testimony  of  these  letters  to  justify  this.  Doubtless, 
the  owners,  as  owners,  were  interested  in  the  success  of  the  trans- 
portation company,  for  in  its  success  was  their  assurance  of  pay  for 
the  use  of  the  boats.  Further,  the  owners  of  the  boats,  or  some  of 
them,  at  least,  were  largely  interested  as  stockholders  of  the  trans- 
portation company,  and,  of  course,  interested  as  stockholders  in  its 
success,  and  I  see  nothing  which  justifies  any  more  than  such  natu- 
ral and  proper  interest.- 

Again,  it  is  said  that  there  is  a  variance  between  the  allegations  in 
the  answer  of  the  claimants  and  the  testimony  in  this:  that  the  an- 
swer alleges  that  the  owners  leased  the  boats  to  the  company  for  the 
term  of  three  years,  while  the  testimony  discloses  separate  charter- 
parties  for  each  year,  one  of  them  covering  the  year  in  question. 
This  is  a  qiere  technicality,  and  must  be  disregarded. 

Further,  it  is  insisted  that  the  transportation  company  was  a  cor- 
poration organized  under  the  laws  of  Iowa;  that  it.  does  not  appear 
that  its  charter  was  ever  filed  in  the  territory  of  Dakota,  and  there- 
fore that  it  there  had  no  legal  existence.  I  do  not  see  thftt  that  is 
material,  for,  whether  corporation  or  merely  partnership,  it  was  com- 
posed of  different  persons  than  the  owners  of  the  boats,  and  was  there- 
fore a  different  legal  entity,  capable  of  leasing  from  the  owners  and 
transacting  business  on  its  own  account.  I  think,  therefore,  there 
is  no  escape  from  a  consideration  of  the  main  question,  and  that  is 
whether  the  supplies  were  furnished  to  and  upon  the  credit  of  the 
boat,  or  to  and  on  the  credit  of  the  transportation  company.  The 
libelants  testify  that  they  sold  to  the  boat  and  on  its  credit,  and  not 
to  the  transportation  company,  and  this  was  the  testimony  on  which 
the  decree  of  the  district  court  was  entered.  But  it  appears  from 
other  testimony  that  they  had,  in  prior  years,  furnished  supplies  to 
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this  and  other  boats  similarlj  situated,  on  sales  to  and  on  the  credit 
of  the  transportation  company.  The  libelants  c^aim  that  in  Janu- 
ary, 1882,  they  wrote  to  Iowa  to  ascertain  the  condition  of  tbe  trans- 
portation company,  and,  from  information  received  there  and  else- 
where, doubted  its  solvency,  and  thereafter  sold  on  the  credit  of  the 
boat ;  but,  notwithstanding  this  testimony,  it  appears  that,  when  they 
sold  these  supplies,  they  took  drafts  drawn  by  the  clerk  of  the  boat 
on  the  general  manager  of  the  transportation  company,  and  that 
these  drafts  were  renewed  from  time  to  time  until  the  failure  of  tbe 
company.  It  does  not  appear  that  they  ever  notified  tbe  company 
or  the  officers  of  the  boat  that  they  intended  to  change  the  course  of 
business  that  had  been  pursued  the  prior  years,  and,  in  fact,  the^mau- 
ner  of  the  business  was  continued  the  same.  It  also  appears  that 
the  company  had,  during  these  years,  a  general  agent  at  Bismarck 
who  looked  after  the  business  of  the  company  there,  and  was  known 
to  be  such  by  tbe  libelants,  though,  probably,  the  supplies  were,  in 
^fact,  ordered  by  the  captain,  steward,  or  clerk  of  tbe  boat.  Now,  I 
think  it  very  strong  inference,  when  business  is  shown  to  have  been 
conducted  for  one  or  more  years  in  a  certain  way,  with  credit  given  in 
those  transactions  to  a  certain  party,  and  the  business  is  conducted 
the  ensuing  year,  in  fact,  in  the  same  way,  with  no  notice  given  of 
any  intent  to  change  the  debtor,  that  there  was  in  fact  no  change. 
I  am  strengthened  in  this  conclusion  by  the  letters  and  telegrams  of 
the  libelants  sent  to  the  general  manager  of  the  transportation  com- 
pany subsequent  to  the  sale  of  these  supplies.  Their  general  tenor 
and  effect  is  that  of  communications  from  a  creditor  to  a  debtor. 

The  proctor  for  the  libelants  lays  great  stress  on  the  fact  that  the 
supplies  were  charged  on  the  book  of  the  libelants  to  the  steamer, 
and  that  bills  were  made  out  in  the  name  of  the  steamer  and  handed 
to  the  clerk.  This,  standing  by  itself,  is  of  course  testimony  of  weight; 
but  when  it  is  coupled  with  the  fact  that  on  presentation  of  the  bills 
a  draft  drawn  by  the  clerk  on  the  general  manager  was  accepted,  and 
when  it  is  borne  in  mind  that  naturally  it  would  be  for  the  conven- 
ience of  both  libelants  and  the  company  to  keep  the  accounts  for  each 
boat  separate,  the  testimony  will  be  seen  to  have  much  less  weight. 
Of  course,  if  the  goods  were  sold  to  and  on  the  credit  of  the  transpor- 
tation company,  it  cannot  seriously  be  contended  that  this  libel  can 
be  sustained.  See  The  Grnpeshot,  9  Wall.  121);  The  Lulu,  10  Wall. 
192;  The  Patapsco,  13  Wall.  329. 

I  think,  therefore,  the  exceptions  to  tbe  report  of  the  referee  must 
be  overruled,  and  the  libel  dismissed,  at  the  cost  of  the  libelants. 

So  far  as  the  claim. of  the  intervener  is  concerned,  under  the  stipu- 
lation of  the  parties  I  think  it  must  be  sustained;  that  he  has  a  lien 
which  must  be  satisfied  and  discharged  out  of  the  boat.  I  under- 
fStand  that  the  two  cases  of  the  same  libelants  versus  the  steamer 
Gen.  Terry  and  versus  the  steamer  Nellie  Peck  are  precisely  similar, 
and  the  same  decision  is  announced  for  those  cases. 
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Thb  TotiKO  Amxbioa,  Her  Taokle,  eto. 
(Dittriet  Court,  D.  Ifew  Jeneg.    Jolj  2, 18M.> 

1.  Balvaob— Vessel  in  Psrh. — Tno— Towagb. 

A  vessel  whose  captain  and  crew,  apprehending  danger  from  a  fire  raging  in 
tlie  immediate  neighborhood,  exhibit  a  signal  for  a  tug,  is  afterwards  liable  to 
the  tug  which  responds  for  aalvuge  and  not  for  towage  service. 

2.  Same — Estimation  of  Bbkvick. 

The  value  of  a  service  performed  is  not  to  be  estimated  by  the  light  of  snbso- 
quent  events,  but  of  the  facts  which  seemed  to  surround  it  at  the  timft. 

3.  Same— Panic— ExoBBiTANT  Demand. 

Tlie  court,  in  awarding  the  salvage,  may  take  into  consideration  the  on- 
w'ortliT  conduct  of  the  captain  of  the  tug,  who  apparently  sought  to  profit  by 
the  fright  of  the  crew  of  the  vessel,  and  reduce  the  amount  from  the  exorbitant 
claim. 

Libel  for  Salvage. 

Jds,  K.  Hill,  Wing  dt  Shoudy,  for  libelants. 

Beehe  d  Wilcox,  for  claimants. 

KixoN,  J.  This  is  a  libel  in  rem  by  the  owner,  master,  and  crew 
of  the  steam-tng  Henry  L.  Waite  to  recover  salvage  for  services  ren- 
dered to  the  ship  Young  America  nnder  the  following  circamstances : 
At  about  a  quarter  before  2  o'clock  on  the  afternoon  of  February  8, 
1884,  an  oil  tank  exploded  and  a  fire  broke  oat  in  the  yard  of  the 
Standard  Oil  Company,  at  Hunter's  point,  on  the  East  river.  The 
place  of  the  explosion  which  caused  the  fire  was  upwards  of  200  feet 
back  from  the  river  front,  and  about  50  feet  south  of  the  canal  or 
creek  which  is  the  northern  boundary  of  the  yard,  and  that  separates 
it  from  the  Daylight  or  Empire  oil-yard.  This  canal  is  about  125 
feet  in  'width.  The  Daylight  oil-yard,  borders  upon  it  on  the  south, 
and  apon  the  East  river  on  the  west.  When  the  fire  began,  the 
claimants'  vessel,  Toung  America,  was  lying  on  the  river  bulk-head 
of  said  yards,  outside  of  the  bark  William  E.  Chapman,  about  200  feet 
north  of  the  creek,  and  fastened  to  the  shore  by  lines.  These  lines 
were  shortly  afterwards  cut, — by  whom  i'  does  not  appear, — and  both 
vessels  began  to  drift  slowly  towards  the  middle  of  th  stream  and 
down  the  river.  It  was  about  low  wator,  and  there  is  ^^oof  that 
there  was  a  slight  eddy,  which  carried  them  towards  the  mouth  of 
the  creek,  and  an  east  wind  that  blew  them  a  short  distance  from  the 
shore.  She  had  a  signal  displayed  on  the  port  side,  in  her  rigging, 
asking  for  a  tow.  The  libelants'  boat  was  docking  a  vessel  at  the 
foot  of  Fourteenth  street,  on  the  New  York  side  of  the  river,  when  the 
explosion  and  the  consequent  smoke  and  fire  in  the  Standard  oil-yard 
attracted  their  attention.  They  hastened  over  to  the  other  side  in 
order  to  be  in  a  position  to  render  aid  to  vessels  requiring  help,  and, 
being  attracted  by  the  signal  on  the  Young  America,  they  went  along- 
side, fastened  to  her,  and  towed  her  np  the  river  opposite  to  Black-* 
well's  island,  and  left  her  there  at  anchor.  The  spars  of  the  William 
E.  Chapman  were  so  entangled  in  the  rigging  of  the  Yonng  America 
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that  she  also  waB  toved  to  about  the  middle  of  the  nver,  vhen  she 
became  disengaged  and  was  anchored.  When  the  Teasels  were  taken 
up  by  the  Waite,  they  we^e  adrift  in  the  river  near  the  eastern  shore, 
and  just  above  the  month  of  the  oanal  or  creek  which  Beparatod  the 
Standard  oil-yard  from  the  Daylight  or  Empire  yard,  on  the  south- 
ern, side  of  which  the  fire  was  raging  in  a  threatening  manner. 
Whether  they  were  in  immediate  peril  or  not  does  not  clearly  ap- 
pear, but  the  testimony  shows  that  the  crew  of  the  Young  America 
was  badly  scared,  and  that  they  availed  themselves  with  great  alac- 
rity  of  the  offer  of  the  tug-boat  to  tow  them  to  some  place  where  their 
safety  would  be  more  apparent. 

Was  the  work  performed  by  the  Henry  L.  Waite  and  her  crew,  un- 
der such  circumstances,  a  salvage  or  a  towage  service  ?  It  was  cer- 
tainly something  more  than  the  latter,  although,  as  affairs  turned 
out,  perhaps  a  low  grade  of  the  former.  It  is  often  difficult  to  get  a 
fair  estimate  of  the  value  of  a  service  by  viewing  it  in  the  light  of 
subsequent  events.  It  ought  to  be  looked  at  in  connection  with  the 
facts  which  seem  to  surround  it  ut  the  time.  We  can  look  back  now 
and  easily  come  to  the  conclusion  that  the  Young  America  was,  at  no 
junctulre  of  the  affair,  in  any  real  danger.  We  can  see  that,  after  she 
got  beyond  the  influence  of  the  eddy,  the  young  flo6d-tide  and  the 
easterly  wind  would  co-operate,  if  she  were  left  alone,  to  remove  her 
from  the  impending  peril.  But  then  there  was  great  excitement.  The 
oil  tanks  were  exploditig,  the  oil  taking  fire  and  running  into  the 
creek  ablaze,  and  the  flames  were  extending  a  hundred  feet  in  the  air. 
The  surface  of  the  creek  was  not  covered,  nor  more  than  half  covered, ' 
with  the  burning  oil,  and  yet,  to  the  excited  imagination  of  a  number 
of  the  witnesses,  the  flame  extended  from  shore  to  shore,  and  threat- 
ened to  creep  over  into  the  Daylight  yard,  and  to  come  in  contact 
with  other  inflammable  materials.  They  never  went  quite  to, the 
mouth  of  the  creek, — certainly  not  beyond  the  mouth, — and  yet  some 
spectators  believed  that  the  water  was  ablaze  nearly  a  hundred  feet 
into  the  river.  Such  was  the  condition  of  affairs  when  the  Waite 
appeared  upon  the  scene.  She  came,  not  merely  as  an  angel  of  mercy, 
to  relieve  distress  and  avert  threatened  disaster,  but  with  an  eye  to 
business  and  profit  as  well. 

The  captain  of  the  steam-tug  says  that  he  saw  the  signal  of  distress 
in  the  rigging  of  the  Young  America;  that  he  drew  along-side  and 
asked  for  the  captain,  and  was  told  that  he  was  forward.  He  then 
remarked  to  a  man,  whom  he  afterwards  understood,  was  the  mate, 
"You  tell  the  captain  that  I  will  take  him  out  for  $1,000;"  and  the 
reply  came  back,  "Give  him  a  line."  The  line  was  given  and  made 
fast,  and  the  ship  towed  to  the  other  side  of  the  river. 

The  master  of  the  Waite  claims  that  a  contract  was  entered  into 
that  he  should  receive  $1,000  for  the  service  of  taking  charge  of  the 
ship  and  removing  her  to  a  place  of  safety,  and  asks  the  court  to  so 
decree.     The  master  of  the  Young  America,  on  the  other  hand,  de- 
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nies  that  he  made  any  agreem",  r^  Bwears  thai  he  heard  nothing 
about  the  charge  of  $1,000;  and  avers  tha*:  he  ordered  the  line  to  be 
given  beoanse  he  understood  that  the  Waite  had  come  with  the  offer 
of  a  mere  towage  service.  He  has  an  imperfect  knowledge  of  the  Eng- 
lish language,  and  it  is  not  clear  from  the  proofs  that  be  compre- 
hended that  11,000  was  to  be  demanded  for  the  service  to  be  per- 
formed. Bat  even  if  he  did,  I  am  rot  sure  that  a  contract  made 
under  such  circumstances  ought  to  be  enforced  by  the  court.  Con- 
tracts of  this  nature,  entered  into  in  the  midst  of  excitement,  are 
justly  regarded  by  the  courts  with  su9pioion,  especially  when  they  are 
of  such  an  unconscionable  character.  Neither  the  Waite  nor  the 
Young  America  was  subjected  to  any  peril  which  authorized  the  de- 
mand for,  or  the  agreement  to  pay,  any  such  sum  for  a  service  with- 
out risk  and  of  so  short  duration. 

I  have  read  all  the  testimony  with  care,  and  have  come  to  the  con- 
clusion that  $300  is  a  liberal  allowance  for  the  service  rendered.  A 
decree  will  therefore  be  entered  for  the  libelants  for  that  sum,  with 
costs;  one-half  to  be  awarded  to  the  owner  of  the  tug-boat,  $25  to  the 
master,  and  the  remaining  $125  to  be  divided  among  the  crew,  in- 
cluding the  master,  in  proportion  to  the  rate  of  the  wages,  respectively, 
paid  to  them.  If  such  division  cannot  be  made  by  the  proctors,  a 
reference  will  be  ordered.  I  should  have  made  a  larger  allowance 
to  the  master  of  the  Waite  if  I  was  not  strongly  impressed  with  the 
thought  that,  in  his  demand  of  $1,000  for  such  a  service,  he  was  at- 
tempting to  profit  by  the  fright  and  necessities  of  the  claimants. 


ESD  OF  YOLUKB  20. 
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